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pRwEFAce:. 


This  digest  has  been  compiled  with  a  view  to  supplying  a  more 
comprehensive  and  classified  index  to  the  jurisprudence  of  the  Supreme 
Court  of  Canada^  in  concise  form,  than  has  hitherto  been  within  reach 
of  the  profession  and  other  persons  interested  in  following  the  deci- 
sions of  the  highest  appellate  tribunal  in  Canada.  The  decisions 
digested  in  Mr.  Cassels's  work  have  been,  as  a  rule,  incorporated  as 
foimd  in  the  head-notes  of  the  oflBcial  reports,  and  the  cases  that  were 
specially  reported  by  Mr.  Cassels  have  been  digested  in  more  con- 
venient shape.  The  remainder  of  the  oflScially  reported  cases,  with 
numerous  unreported  decisions,  have  been  brought  down  to  the  date 
of  the  first  judgments  on  appeals  heard  during  the  last  Autumn  Ses- 
sions of  the  court,  20th  October,  1903,  and  some  important  notes  added 
since  that  date.  Many  useful  additions  have  been  made  to  the  oflBcial 
head-notes  based  upon  careful  re-consideration  of  the  reasons  for 
judgments,  and,  in  some  instances,  new  syllabi  have  been  constructed, 
errors  and  omissions  have  been  corrected  where  necessary,  and  it  is 
hoped  that  the  present  work  as  revised,  condensed  and  re-framed,  will 
afford  greater  facility  for  consultation  and  shew  more  clearly  the  prin- 
ciples involved  in  the  decisions  of  the  court  than  any  work  of  the  kind 
heretofore  published. 

References  to  the  decisions  of  the  courts  appealed  from  are  given 
in  all  cases  reported  in  the  courts  below,  and  the  decisions  of  the 
Judicial  Committee  of  the  Privy  Council,  in  cases  reviewed  on  appeal 
from  the  Supreme  Court  of  Canada,  have  been  inserted  wherever  it 
was  possible  to  do  so. 

In  the  Appendices,  A  and  B  lists  appear  of  cases  judicially  noticed 
and  the  dispositions  made  in  Supreme  Court  cases  on  appeal  to  the 
Privv  Council. 


iv  PREFACE 

In  order  to  bring  the  work  within  convenient  size  without  limiting 
its  usefulness,  copious  cross-references  have  been  inserted  in  the  nature 
of  further  analytical  index  of  the  subjects,  which  should  meet  all 
ordinary  needs  of  the  profession  in  getting  at  the  side-lights  and  hav- 
ing ready  reference  to  the  jurisprudence  established  since  the  organiza- 
tion of  the  court. 

The  names  of  the  eminent  jurists  of  whom  the  Supreme  Court  of 
Canada  has  been  constituted  since  its  organization,  in  1875,  will  be 
found  at  page  vii.  A  tabular  statement  of  the  business  of  the  court 
is  given  at  page  xi. 

It  is  suggested  that  in  citations  from  this  work  a  convenient 
abbreviated  reference  would  be  "  Cout.  Dig.'^  (without  mentioning  it 
as  a  second  edition,  which  it,  in  fact,  is  not),  and  that  the  column 
paginations  should  be  treated  as  pages. 

Ottawa,  17th  December,  1903. 
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CHIEF   JUSTICES,   JUDGES   AND    PRINCIPAL    OFFICERS 

OF  THE  SUPREME  COURT  OF  CANADA,  SINCE  ITS 

ORGANIZATION,  IN  1876. 

Chief  Justices, 

Hon.  Sir  William   Buel  Richards,  Knight,  appointed  8th  October, 

1875,  resigned  10th  January,  1879,  died  2l)th  January,  1889. 
Hon.  Sir  William  Johnstone  Ritchie,  Knight,  appointed  11th  January, 

1879,  died  12th  September,  1892. 
Right   Hon.  Sir  Samuel    Henry    Strong,    Knight,    appointed    13th 

December,  1892,  resigned  18th  November,  1902. 
Hon.  Sir  Henri  Elzear  Taschereau,  Knight,  appointed  2l6t  November, 

1902. 

Judges. 

Hon.  Sir  William  Johnstone  Ritchie,  Knight,  appointed  8th  October, 

1875,  afterwards  Chief  Justice. 
Bight   Hon.    Sir    Samuel   Henry     Strong,    Knight,   appointed    8th 

October,  1875,  afterwards  Chief  Justice. 
Hon.  Jean  Thomas  Taschereau,  appointed  8th  October,  1875,  resigned 

6th  October,  1878,  died  9th  November,  1893. 
Hon.  Teleephore  Poumier,  appointed  8th  October,  1875,  resigned  12th 

September,  1895,  died  10th  May,  1896. 
Hon.  William  Alexander  Henry,  appointed  8th  October,  1875,  died 

5th  May,  1888. 
Hon.  Sir  Henri  Elzear  Taschereau,  Knight,  appointed  7th  October, 

1878,  afterwards  Chief  Justice. 
Hon.  John  Wellington  Gwynne,  appointed  14th  January,  1879,  died 

7th  January,  1902. 
Hon.  Christopher  Salmon  Patterson,  appointed  27th  October,  1888, 

died  24th  May,  1893. 
Hon.  Robert  Sedgewick,  appointed  18th  February,  1893. 
Hon.   George  Edwin   King,  appointed   21st   September,  1893,   died 

8th  May,  1901. 
Hon.  Desir^  Girouard,  appointed 1 28th  September,  1895. 
Hon.  Sir  Louis  Henry  Davies,  K.C.M.G.,  appointed  25th  September, 

1901. 
Hon.  David  Mills,  appointed  8th  February,  1902,  died  8th  May,  1903. 
Hon.  John  Douglas  Armour,  appointed  2l8t  November,  1902,  died 

11th  July,  1903. 
Hon.  Wallace  Nesbitt,  appointed  16th  l^fay,  1903. 
Hon.  Albert  Clements  Killam,  appointed  8th  Au^fufit,  1903. 


viii    PRINCIPAL  OFFICERS  OF  THE  SUPREME  COURT. 

Registrars. 

Robert  Cassels,  Q.C.,  appointed  8th  October,  1875,  died  17th  Jime^ 

1898. 
Edward  Robert  Cameron,  K.C.,  appointed  2nd  July,  1898. 

Note. — Charles  Harding  Masters,  K.C.,  was  acting  Registrar  from ' 
15th  June,  1897,  until  2nd  July,  1898,  under  General  Order  No.  97 
of  the  Supreme  Court  of  Canada,  which  became  effete  on  the  death  of 
Robert  Cassels,  K.C.,  during  the  illness  of  whom  the  order  was  in  force 
and  effect. 

Law  Reporters. 

George  Duval,  Q.C.,  appointed  20th  January,  1876,  died  6th  June,. 

1895. 
Archibald   Sand  with    Campbell,   appointed   Assistant   Reporter,   3rd 

March,  1886,  died  3rd  September,  1886. 
Charles  Harding  Masters,   K.C.,  appointed  Assistant  Reporter,   1st 

October,  1886,  appointed  Chief  Reporter,  2nd  October,  1895. 
Louis  William  Coutlee,  K.C.,  appointed  2nd  December,  1895. 

Librarian. 

Harris  Harding  Bligh,  K.C.,  appointed  26th  July,  1892. 

Shenffs. 

William  F.  Powell,  ex  officio,  under  the  Supreme  Court  Act,  from  the 
organization  of  the  Court  till  his  resignation  of  the  office  of 
Sheriff  of  the  County  of  Carleton  (Ont.),  on  11th  December, 
1879. 

John  Sweetland,  Sheriff  of  the  County  of  Carleton,  ex  officio,  from' 
11th  December,  1879. 


ABBREVIATIONS  USED  IN  THIS  DIGEST. 

A.C.  or  App.  Cag Law    Reports,    House    of    Lords    and    Privy    Council 

Appeal  Gases. 
Art.    ,  Article. 

B.C.   British  Columbia. 

B.N.A British  North  America. 

C  ch.,  or  cap Chapter. 

C.C Civil  Code  of  Lower  Canada. 

C.C.P Code  of  Civil  Procedure,'  Lower  Canada  (1867) . 

Cf Compare  ( Conferre) . 

C J Chief  Justice. 

C.C.P.    Code  of  Civil  Procedure   (Lower  Canada.  1867) . 

C.P.Q Code  of  Civil  Procedure,  Province  of  Quebec  (1897) . 

CP.R Canadian  Pacific  Railway 

C.S.C Consolidated  Statutes  of  Canada. 

C.S.L.C Consolidated  Statutes,  Lower  Canada. 

C.S.M Consolidated  Statutes  of  Alanitoba. 

C.S.U.G Consolidated  Statutes,  Upper  Canada. 

Can.  or   (C.) Canada  (1840-1867). 

Can.  S.C.B Canada,  Supreme  Court  Reports. 

Cass.  Dig Cassels's  Digest.   Supreme   Court  Cases,  2nd  edition 

(18d3). 
(^UL  Sup.  Ct  Prac Cassels's    Supreme   .Court    Practice,    2nd    edition,    by 

Masters. 

Ch Chancery. 

C!h.  App. Law  Reports,  Chancery  Appeals. 

Ch,  D Law  Reports,  Chancery  Division. 

Cout.   Dig Coutlge's  Digest,  Supreme  Court  Cases  (1903). 

(D.)     Dominion  of  Canada. 

DeG.M.  &  G DeCtex.  McNaughtwi  &  Gordon's  Reports. 

Div.  Ct. Divisional  Court. 

Dor.  Q.B Dorion,  Queen's  Bench  Reports  (Quebec) . 

E.  &  I House  of  Lords,  English  and  Irish  appeals. 

ed.   Edition. 

Ed.  &  Ord Edits  &  Ordonnances  (Lower  Canada). 

Ex.  C.R Reports  of  the  Exchequer  Court  of  Canada. 

F.  &  F Foster  &  Finlayson's  Reports. 

Gr Grant's  Chancery  Reports. 

G.T.B Grand  Trunk  Railway  of  Canada. 

H.L.    House  of  Lords. 

Imp Imperial. 

J Justice. 

JJ Justices. 

KJB King's  Bench. 

• 

L.  C Lower  Canada. 

L.C.  Jnr. Lower  Canada  Jurist. 

L.C.R Lower  Canada  Reports. 

UU Law  Reports  (English) . 


ABBREVIATIONS  USED  IN  THIS  DIGEST. 

Mai) Manitoba. 

Man.   L.R Manitoba  Law  Reports. 

Mer Merivale's  Reports,  Chancery. 

M.L.R.    . .  .• Montreal  Law  Reports  (Queen's  Bench  and  Superior 

Court). 
Mun.  Code  Que Municipal  Code,  Quebec. 

N.B New  Brunswick. 

N.B. .  Rep New  Brunswick  Reports. 

N.W North-west. " 

N.W.T.  or  N.W.  Ter North-west  Territories  of  Canada. 

N.W.T.  Rep North-west  Territories  Reports  (Canada). 

N.S Nova  Scotia. 

N.S.    Rep Nova  Scotia  Reports. 

O.  or  Ont Ontario. 

Ont.  App.  R Ontario  Appeal  Reports. 

Ont  P.B. Ontario  Practice  Reports. 

O.R Ontario  Reports  (Queen's  Bench,  Chancery  and  Com- 
mon Pleas  Divisions  of  the  High  Court  of  Justice 
for   Ontario). 

O.  S Upper  Canada  Reports,  old  series. 

P.D Probate,  Divorce  and  Admiralty  Division. 

P.B.I.    .^ Prince  Edward  Island. 

Q.,  or  Que Quebec. 

Q.B Queen's  Bench. 

Q.L.R Quebec  Law  Reports. 

Q.P.R Quebec  Practice  Reports. 

Q.R Official  Reports,  Province  of  Quebec. 

R.  or  Rep Reports  (or  Coke's  Reports  according  to  text) . 

R'L Revue  Legale. 

Rev.  de  Jur Revue  de  Jurisprudence  (Quebec). 

Rev.  de  Leg Revue  de  Legislation   (Quebec) . 

Rev.  Ord.  N.W.T Revised  Ordinances,  North- West  Territories   (1888). 

R.S.B.C Revised  Statutes  of  British  Columbia. 

R.S.C Revised  Statutes  of  Canada  (1886). 

R.S.M Revised  Statutes  of  Manitoba. 

R.S.N.B Revised  Statutes  of  New  Brunswick. 

R.S.N.S Revised  Statutes  of  Nova  Scotia. 

R.S.O Revised  Statutes  of  Ontario. 

R.S.Q Revised  Statutes  of  Quebec. 

8.  and  88 Section,  sections. 

S.S '.  Sub-section. 

S.C Superior  Court. 

ser Series. 

Sim Simon's  Reports,  Chancery. 

U.  C Upper  Canada, 

U.C.C.P Upper  Canada,  Common  Pleas  Reports. 

U.C.Q.B Upper  Canada,  Queen's  Bench  Reports. 

Yuk Yukon  Territory. 
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ADDITIONS  AND  CORRECTIONS 

To  BE  MADE  BEFORE  USING  THIS  BOOK. 


'  Neglecta  prudens  corrigai  lector  J 


Page  45,  lines  17,  18,  19,  20,  for  "  280  "  read  "  279 '';  for  "  281 ' 
read  "  280 '' ;  for  "  282  "  read  "  281 " ;  and  for  "  283 ''  read  "  282/' 
Page  90,  line  32,  for  "  action ''  read  "  order/' 

Page  91,  at  foot,  add  reference  to  report  in  court  below  "  Q.  B. 
12  K.  B.  445." 

Page  102,  after  par.  251,  add  **  Leave  to  appeal  to  Privy  Council 
.granted  August,  1903." 

Page  105,  under  the  sub-title  "Jurisdiction"  add  the  following: 
*^  282.  Criminal  conviction — Affirmation  hy  full  court — Judges  absent 
at  hearing  or  judgment — Unanimous  decision — Appeal  io  Su- 
preme Court. 

"  A  criminal  case  reserved  on  points  of  law  was  argued  before  the 
Chief  Justice  and  a  Judge  of  the  Court  of  Queen's  Bench  (Ont.),  and 
on  4th  February,  1878,  the  same  Judges  afi&rmed  the  conviction.  The 
full  court  should  be  constituted  of  the  Chief  Justice  and  two  puisne 
Judges.  On  appeal  to  the  Supreme  Court,  under  38  Vict.  c.  11,  s.  49  : 
Held,  that,  although  the  conviction  had  been  affirmed  by  but  two 
Judges,  the  decision  was  unanimous,  and,  therefore,  not  appealable. 
Amer  v.  The  Queen,  ii.  592."  And  in  line  9,  from  bottom,  for  "  282  "' 
read  ''  283." 

Page  117,  line  15,  for  "  Superior  "  read  "  Supreme." 
Page  125,  after  first  paragraph  add  "  Leave  to  appeal  to  Privy 
Council,  in  formd  pauperis,  granted  August,  1902." 

Page  135,  after  second  paragraph  for  "  Institution  "  read 
"  Corporations.'^ 

Page  195,  line  48,  for  "  Le  "  read  "  Ld!'  and,  at  line  51,  for  "  L. 
T."read  "Times  L.  R." 

Page  234,  line  16,  for  "  Const "  read  "  Court." 
Page  265,  line  38,  add  "Judgment  appealed  from  (Q.  B.  8  Q.  B. 
128)  reversed." 

Page  266,  after  first  paragraph  add  "Judgment  appealed  from 
(33  N.  S.  Rep.  77)  affirmed." 

Page  315,  line  31,  for  "  180"  read  "  183." 

Page  319,  line  24,  for  "  granted  "  read  "  refused." 

Page  325,  Une  68,  for  "  10  Q.  L.  R.  305  "  read  "  13  Q.  L.  R.  205." 


xiv  ADDITIONS  AND  CORRECTIONS. 

Page  329,  line  53,  add  "Judgment  appealed  from  (35  N.  B.  Rep. 

77),  affirmed.** 

Page   364,  line  40,  after   ''Nova   Scotia**  add  "(33  N.  S.  Rep. 

156)/* 

Page  370,  after  first  paragraph,  add  ''  See  9  B.  C.  Rep.  343.** 

Page  382,  line  8,  for  "  granted  **  read  "  refused.** 

Page  387,  after  paragraph  36,  add  ''  Costs  are  now  allowed.    See 

PttACTlCJS  OF  TIIK  SUPREME  CoURT,  No.  63,  fiote" 

Paire  410,  line  14,  for  "195**  read  "201.** 

Page  413,  Hne  19,  for  "  195  *'  read  "  201.** 

Page  415,  line  32,  for  "  195  **  read  "  201.** 

Page  419,  after  paragraph  84,  add  reference  to  "  Can.  6az.  vol. 

xli.,  p.  400,**  also  to  report  "  33  Can.  S.  C.  R.  667.** 
Page  426,  line  28,  for  "  195  **  read  ''  201.'* 
Page  441,  line  3,  for  "  234  **  read  "  243.** 
Page  475,  at  foot  add  *'  And  see  Quakers.'' 
Page  544,  line  21,  for  "  Lunenburg  **  read  '"  Louisburg.'* 
Page  548,  line  43,  for  "  372  **  read  "  373.** 
Page  555,  line  25,  for  "(ser.)**  read  "(4  ser.)** 
Page  567,  after  first  paragraph  add  "  Leave  to  appeal  to  Privy 

Council,  in  forma  pauperis,  granted  August,  1902.** 
Page  568,  line  4,  for  "  211  **  read  "  221.** 
Page  571,  line  46,  for  "  omnis  "  read  "  omnia/' 
Page  583,  after  paragraph  181,  add  "  Judgment  appealed  from 

(33  N.  S.  Rep.  77),  affirmed.** 

Page  624,  after  first  paragraph  add  "Appeal  to  Privy  Council 

disTnissed  for  non.  pros.** 

Page  631,  lino  30,  after  " from**  add  "(Q.  R.  12  K.  B.  44).** 
Page  649,  after  first  paragraph  add  "  Leave  to  appeal  to  Privy 

(^ouncil  granted,  November,  1903.** 

Page  651,  line  31,  after  "  Bench  **  add  "  Q.  B.  9  Q.  B.  367." 

Pago  678,  lines  29  and  65,  for  "  xxi.'*  read  "  xxxi." 

Page  743,  lino  34,  for  "  211  **  read  "  221.** 

Pago  802,  after  paragraph  2,  add  "  See  foot-note,  col.  967,  post/' 

Pago  837,  line  26,  for  "refused**  read  "was  granted   ''33  Can. 

Oaz.  303),  but  subsequently,  on  compromise  between  the  parties,  the 

api^oal  was  disniissod  for  want  of  prosecution.**  * 

Pagi^  863,  after  title  "  Mortmain  Acts/'  add  "  See  Statute  of 

MOKTMAIN."" 

Pago  872,  line  54,  for  "  295  **  read  "  365.*' 

Pagi>  910,  Hne  35,  for  "  236  '*  read  "  245.** 

Pagi^  1054,  after  lirst  paragraph,  add  "Appeal  to  Privy  Council 
ilisiuijiSiHl  for  non.  pros." 

Page  lOSl,  linos  53,  54,  delete  the  word  "Edward.** 

PftiTO  Ills,  line  40,  delete  "  v.  Sullivan.* 

Pai^^  1150,  line  4  from  bottom,  adil  aftor  "value,"  "Judgment 
appealed  fnMu  (9  B.  C.  Eop.  SI?),  reversed.** 


ANALYTICAL  DIGEST  OF  CASES 

IN  THE 

SUPREME    COURT    OF    CANADA. 

DECISIONS    FROM   THE    ORGANIZATION    OF    THE    COURT    TO 
!        OCTOBER,  1903;  VOLUMES  I.  TO  XXXIIL,  INCLUSIVELY. 


ABAKDOMMENT. 

iO.  ASSIGNMENT     FOE  BeNEFTT     OF   CrEDIT- 

OBS— Execution — Insurance,    Mabine 

SUBKENDEB. 


ABAKDONIOBKT     OF     HTPOTHI«- 
CATE]>   LAKDS. 

Hyp(,th€oarif  action — Dilaiasement  en  justice 
-icr»o»  on  personal  covenant — Joint  debt — 
Atnt  and  several  hypothec — Eviction  as  to 
yiTi  only. 

Bee  Mortgage,  50. 


I  ACCESSORY. 

Fpaudulent  appropriation  —  Unlawful  re- 
ceiving— Simultaneous  acts-]  —  A  fraudulent 
appropriation  by  a  principal  and  a  fraudulent 
receiving  by  an  accessory  may  take  place  at 
the  same  time  and  by  the  same  act.  Mcintosh 
V.  The  Queen^  xxiii.,  180. 


ABAHDONICENT  OF  SEIZURE. 

^rit  of  attachment — Seizure  in  ewecution — 
itrwii  against  sheriff — Estoppel, 

See  Sheriff,  5. 


ABATEMENT  OF  ACTION. 

Peremption  d^inttance — Retrospective  legis- 
''^v,%-AtU,  1  d  219  C.  p.  g.— Art.  454  C. 

See  Limitation  of  Actions,  13. 


ABATEMENT  OF  APPEAL 

Eifcfiofi  petition — Dissolution  of  Parliament 
-  ihaiement  of  proceedings  —  Keturn  of  de- 
>^^*—P9fment  out  of  court  below — Practice, 

See  Election  Law,  1. 


ACCESSION. 


^.  rWe  (o  hand  —  Description  —  Plan  of  sub- 
V'*^  —  Change  in  street  line  —  Troubles 
'"  ^^"^t— Eviction, 

See  Title  to  Land,  125. 
8.  c.  D.— 1 


ACCIDENT.        <     * 

See    iNSLTtANCE   Accident  —  Negligence  — 
Vis  Major. 


ACCORD. 

See  Contract. 


ACCOUNT. 

1.  Charges  against  succession  —  DSbats  de 
comptes  —  Sale  of  stock-in-trade  —  Onus  pro- 
bandi — Evidence.]  —  In  a  dibats  de  comptes 
between  the  tutor  to  a  minor  child  and  the 
universal  legatee  who  had  possession  of  the 
minor's  property  items, — $5,4(3(5.(53  (for  stoc'k 
of  goods  sold  by  L.  H.  to  his  son)  and 
$451.07  and  $90.76  for  "cash  received  at 
the  counter," — were  contested.  In  1871,  L.  L. 
R.,  the  minor's  father,  by  his  contract  of  mar- 
riage obtained  from  his  father,  L.  R.,  immove- 
able property,  en  avanccment  d^hoirie.  At  the 
same  time  L.  R.  retired  from  business  and 
left  L.  L.  R.  the  whole  of  his  stock-in-trade, 
valued  at  $5,460.(53.  L.  L.  R.  died  in  1872, 
leaving  one  child,  said  minor.  There  was  no 
evidence  that  the  stock-in-trade  had  been  sold 
by  the  father  and  purchased  by  the  son,  or 
that  the  father  gave  it  to  his  son,  but  in 
making  an  inventory  of  the  succession  of  L. 
L.  R.  he  was  charged  with  this  amount  of 
$5,4(56.(53 :  Held,  reversing  the  judgment  ap- 
pealed from  (2  Dor.  Q.  B.  74),  that  it  was 
for  the  universal  legatee  to  prove  that  there 
had  been  a  sale  of  the  stock-in-trade  by  L.  R. 
to  L.  L.  R.,  and  there  being  no  evidence  of 
such  a  sale,  she  could  not  legally  charge  the 
minor    child    with    that    amount. — The  oth**-- 
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ACCOUNT. 


two  items  were  allowed  by  the  Court  of 
Queen*s  Bench  on  the  ground  that,  although 
they  had  been  entered  as  cash  received  at  the 
counter,  there  Vaa  evidence  that  they  had 
been  already  entered  in  the  ledger.  The 
only  evidence  to  support  this  fact  was  the 
affidavit  of  the  book-keeper  of  L.  R.,  6ince 
deceased,  filed  with  the  reddition  de  comptes 
before  a  notiiry,  prior  to  action :  HeZd,  re- 
versing the  judgment  appealed  from  (2  Dor. 
Q.  B.  74),  that  the  affidavit  of  the  book- 
keeper was  inadmissible  as  evidence,  and, 
therefore,  these  two  items  could  not  be 
charged  against  the  minor.  Gagnon  v.  Prince^ 
vii.  380.  The  Privy  Council  refused  leave  to 
appeal;  8  App.  Cas.  103. 

2.  Reddition  de  compte — Contradictory  pleas 
' —  Unsicorn  account  —  Practice]  —  In  an 
action  en  reddition  de  compte  by  an  assignor 
against  his  assignee,  the  assignee  by  his 
plea  answered  that  he  was  not  bound  to 
render  an  account,  and  at  the  same  time  al- 
leged that  he  had  already  accounted  for  the 
moneys  as  garnishee  in  another  suit,  but  he 
produced  an  unsworn  account,  and  asked  the 
court  to  declare  the  same  to  be  a  true  and 
faithful  account  of  his  administration,  and 
prayed  for  the  dismissal  of  the  plalntiflTs  ac- 
tion: Held,  reversing  the  judgment  appealed 
from  (11  Q.  L.  R.  342)  and  restoring  the 
judgment  of  the  Court  of  Review  at  Quebec, 
that  although  the  parties  bad  joined  issue 
and  heard  witnesses  to  prove  certain  items 
of  the  unsworn  account  produced,  the  plain- 
tiff was  first  entitled  to  a  judgment  of  the 
court  ordering  the  defendant  to  produce  a 
sworn  account  supported  by  vouchers,  and 
therefore  hjs  action  had  been  improperly  dis- 
missed.   Vneureux  v.  Lamarche,  xii.,  460. 

3.  Taking  accounts  —  Charge  to  Jury  —  /n- 
ahUity  to  deal  with  accounts.]  —  Counsel  for 
plaintiff  requested  the  judge  to  instruct  the 
jury  to  take  certain  accounts  into  consideration. 
The  jury  stated  that  they  were  unable  to  deal 
with  the  accounts:  Held,  that  the  case  could 
not  be  properly  decided  without  taking  ac«- 
counts  and  that  it  could  be  more  properly  dealt 
with  as  an  equity  case.  Griffiths  v.  Boscowitz, 
xviii.,  718. 

4.  Curator  —  Administration  —  Form  of 
action — Indivisibility — Release  —  Specific  per- 
formance— Mandate — Purchase  of  trust  estate 
^Parties  to  suit— Art,  USA  C.  C.—Art.  920 
C  C.  P.} — Respondent,  representing  the  insti- 
tutes and  substitutes  under  the  w^ill  of  the 
late  J.  I).,  brought  an  action  against  appel- 
lant, one  of  the  institutes  who  acted  as 
curator  and  administrator  of  the  estate  for  a 
certain  time,  for  an  account  of  three  particu- 
lar sums,  which  plaintiff  alleged  defendant 
had  received  while  curator :  Held,  reversing 
the  judgment  appealed  from  CIS  R.  L.  (U7), 
that  an  action  did  not  lie  against  the  appel- 
lant for  these  particular  sums  apart  and  dis- 
tinct from  aja  action  for  an  account  of  his 
administration  of  the  rest  of  the  estate. — 
Plaintiff  alleged  that  he  represented  S.  D.. 
one  of  the  substitutes,  in  virtue  of  a  deed  of 
release  and  subrogation  by  which  it  appeared 
he  had  paid  to  S.  P.*s  attorney  for  and  on 
behalf  of  defendant  £447  7s.  O^d.,  defendant 
having  in  an  action  of  account  settled  by  deed 
with  S.  D.  for  $4,000  which  he  agreed  to  pay 
and  for  which  plaintiff  became  surety :  Held, 
that  as  the  deed  gave  defendant  a  full  and 
complete  discharge  of  all  accounts  as  curator 
or  administrator  of  the  estate,  plaintiff  could 


not  claim  a  further  account  of  these  particu-  , 
lar  sums. — Plaintiff  also  claimed  to  represent 
F.  I),  and  E.  D.  two  other  institutes,  in  vir-  I 
tue  of  assignments  to  him  by  them  on  21st  i 
January  and  15th  November.  1869,  respec- 
tively. In  1805,  after  defendant  had  been 
sued  jn  an  action  of  account,  by  a  deed  of 
settlement.  F.  D.  and  E.  D.  agreed  to  accept  I 
as  their  shares  in  the  estate  $4,000  each,  and  | 
gave  defendant  a  complete  and  full  discharge: 
Meld,  affirming  the  judgment  appealed  from, 
that  the  defendant  could  not  be  sued  for  a 
new  account,  but  could  only  be  sued  for  the 
specific  performance  of  the  obligations  he  bad  | 
contracted  under  the  deed  of  settlement. — Hy 
the  judgment  appealed  from  (18  R.  L.  G47), 
defendant  'was  condemned  to  account  for  his 
own  share  transferred  to  plaintiff  in  1S()2, 
and  also  for  C.  D.'s  share,  anotner  institute 
who  in  1882  transferred  his  rights  to  plain- 
tiff. The  transfer  by  defendant  was  as  co- 
legatee  of  such  rights  and  interests  as  he  had 
at  the  time  of  transfer,  and  he  bad  at  that 
time  received  the  sixth  of  the  sum  for  which 
he  was  asked  to  account:  Hcld^  reversing 
the  court  below,  that  plaintiff  took  nothing 
as  regards  these  sums  under  the  transfer,  and 
even  if  he  was  entitled  to  anything,  the  de- 
fendant would  not  be  liable  in  action  to  ac- 
count as  mandatory  or  negotiorum  gestor  of 
plaintiff.  2.  That  F.  D.  and  E.  D.,  having 
acquired  an  interest  in  C.  Z.  D.*8  share  after 
the  transfer  of  their  shares  to  plaintiff  in 
1869,  plaintiff  could  not  maintain  his  action 
without  making  them  parties  to  the  suit.— 
QtKFre,  Were  the  transfers  made  by  the  in- 
stitutes to  plaintiff  while  curator,  null  and 
void  under  art.  1484,  C.  C?  Dorian  v. 
Dorion,  xx.»  430. 

5.  Partnership  —  Settled  accounts  —  Re- 
lenses  —  Setting  aside  releases  and  opening 
accounts.] — One  of  two  members  of  a  finn 
not  possessing  business  capacity  the  other 
managed  and  controlled  all  its  affairs,  pre- 
senting at  intervals  to  his  partner  statements 
of  account  which  the  latter  signed  on  being 
assured  of  their  correctness.  In  1891  mutual 
releases  of  all  claims  and  demands  against 
each  other,  based  upon  statements  so  sub- 
mitted by  the  active  partner,  were  executed  by 
each.  Ii^  an  action  against  the  active  part- 
ner to  set  aside  these  releases  and  open  up 
the  accounts :  Held^  that  all  it  was  neces- 
sary to  establish  was,  that  in  the  accounts 
as  settled  there  were  such  errors  and  mistakes 
as  would  inflict  material  injustice  upon  the 
plaintiff  if  the  accounts  should  be  held  to  be 
closed.     West  v.  Benjamin,  xxix.,  282. 

6.  Appeal  —  Dihats  de  compte  —  Issues  en 
reddition — Amount  in  controversy — Jurisdic- 
tion.]— In  an  action  en  reddition  de  compte, 
where  items  in  the  account  filed  exceed- 
ing in  the  aggregate  two  thousand  dollars 
have  been  contested,  the  Supreme  Court  ol 
Canada  has  jurisdiction  to  entertain  an  ap- 
peal.    Bell  v.  Vipond,  xxxi.,  175. 

7.  Action  for  account  —  .Agenfs  returns — 
Compromise  —  Subsequent  discovery  of  error 
— Rectification — Prejudice,] — P.  was  agent  ic 
manage  the  wharf  property  of  W.,  and  receive 
the  rents  and  profits  thereof,  l>eing  paid 
by  commission.  When  his  agency  terminated 
W.  was  unable  to  obtain  an  account  from 
him  and  brought  an  action  therefor  which 
was  compromised  by  P.  paying  $375,  giving 
$125  cash  and  a  note  for  the  balance, 
and    receiving    an    assignment   of    all   debts 
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doe  to  W.  in  respect  to  the  wharf  property 
during  his  agency,  a  list  of  which  was  pre- 
pared at  the  time.  Shortly  before  the  note 
became  due  P.  discovered  that,  on  one  of  the 
accoants  assigned  to  him,  $100  had  been  paid 
and  demanded  credit  on  his  note  for  that  sum. 
Ttiis  W.  refused,  and  in  an  action  on  the  note 
P.  claimed  that  the  error  avoided  the  compro- 
mise and  that  the  note  was  without  consider- 
ation or,  in  the  alternative,  that  the  note 
should  be  rectified:  ffefd,  affirming  the  judg- 
ment of  the  Supreme  Court  of  Nova  Scotia, 
that  as  it  appeared  that  P.'s  attorney  had 
knowledge  of  the  error  before  the  compromise 
was  effected,  and  as,  by  the  compromise,  W. 
was  prevented  from  going  fully  into  the  ac- 
counts and  perhaps  establishing  greater,  lia- 
bility on  the  part  of  P.,  W.  was  entitled  to 
recover  the  full  amount  of  the  note.  Peters 
V.  H'orrai/,  xxxii.,  52. 

8l  Illegal  poMesHon  —  Ejectment — Injunc- 
tion —  Order  far  account  —  Jurisdiction  of 
Court  of  Ckancery^H.  H.  O.  (1677 J  c.  40,  «. 
in— 33  r.  c.  SJ3  (OntJ. 

See  Title  to  Land,  99. 

9.  AtBtfptment  of  mortgage  —  Purchase  of 
equitp — Action  for  account. 

See  MoRTOAQE,  57. 

10.  Reddition — Settlement — Reformation  — 
Errors  and  omissions. 

See  Action,  2. 

11.  Sale  of  minor's  property — Shares  held 
"  m  trust  " — Notice — Purchase  for  value. 

See  Tbusts,  7. 

12.  Pariien  to  suit  —  Chose  in  action  —  /n- 
ie^rsement  of  order  for  money,  —  Absolute 
trsnsfer — EeM  judicata. 

See  Practice  and  Procedure,  4. 

13.  Adminifiration  hy  trustee  —  Claims  in 
inndtency  —  Payments  on  secured  claims  — 
Release  of  hypothec — Security  for  advances 
—Prite-nom, — Interest. 

See  Banks  and  Banking,  17. 

U.  Reference  to  accountant  by  court  — 
Adoption  of  report — Supplemental  demand. 

See  Contract,  11. 

15.  Administration — Discharge  by  minor — 
iHbate  de  compte — Interest. 

See  Tutorship,  2. 

W.  Action  on  bond — Collateral  securities — 
EqtUahie  plea — Reference  to  master — Trust 
hf  mortgagee — 'Neglect  in  collecting. 

See  Mortgage,  1. 

17.  Statement  of  account  —  Errors  and 
omissions — Notice  of  acknotoledgment. 

See  Sale,  75. 

IS.  WUl — Legacy — Bequest  of  phrtnership 
huiiness  —  .Acceptance  by  legatee  —  Right  of 
U^qtee  to  an  account. 

See  Partnership,  41. 


19.  Partnership  —  Division  of  assets — Art. 
1898  C.  C. — Mandate — Debtor  and  creditor. 

See  Partnership,  7. 

20.  Debtor  and  creditor — Security  for  debt 
— Security  realized  by  creditor  —  Appropriet- 
tion  of  proceeds — Res  judicata. 

See  Banks  and  Banking,  19. 

21.  Trust  funds  —  Abandonment  by  cestui 
que  trust — Evidence. 

See  Trusts,  18. 

22.  Municipal  corporatton  —  Railway  aid 
debentures  —  Sale  of  shares  at  discount  — 
Trustee  —  Debtor  and  creditor  —  Division  of 
county — Erection  of  new  municipalities — As- 
sessment— Action  en  reddition  de  comptes — 
Arts.  78,  i6'4,  USO,  Mun.  Code,  Que.— 24  Vict, 
c.  30  {Que.) —29  Vict.  c.  50  {Que.). 

See  Action,  4. 

23.  Dibats  de  compte — Issues  on  reddition 
— Amount  in  controversy. 

See  Appeal,  94. 

24.  R^pitition  de  Vindu  —  Unlawful  con- 
sideration— Monopoly — Trade  combination  — ^ 
Public  policy  —  Interest  —  Matters  judicially 
noticed. 

See  Contract,  165. 

25.  Partnership  —  Action  pro  socio  —  Pro- 
cedure. 

See  Partnership,  10. 


ACCRETION. 

1.  Gradual  rising  of  alveus — Owner  of  land 
adjacent  —  Right  of  way  —  Public  works  — 
Obstruction  of  access  —  Cobourg  harbour  — 
Statutory  extinction  of  easement. 

See  Title  to  Land,  32. 

2.  Marsh  lands — Staking  boundaries — Cut- 
ting hay — Possession — Evidence — Trespass  by 
sewers  commissioner. 

See  Title  to  Land.  100. 

3.  Description  of  lands  —  Falsa  demonstra- 
tio  —  Water  lots — After  acquired  title — Con- 
tribution to  redeem. 

See  Mortgage,  52. 

And  see   Navigable   Waters;    Rivers  and 
Streams;  Water  Lots. 


ACQUIESCENCE. 

Trustees  —  Misappropriation  —  Surety  — 
Knowledge  by  cestui  que  trust  —  Estoppel — 
Parties. 

See  Evidence.  176. 

And  sec  Estoppel. 


ACTION. 
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ACTION. 

1.  Account,  1-6. 

2.  Assumpsit  and  Common  Counts,  7-11. 

3.  Condictio  Indebiti,  12-20. 

4.  Condition  Precedent,  21-40. 

5.  Damages,  41-Cl. 
G.  Estoppel,  62-67. 

7.  Judgment,  68-70. 

8.  Jurisdiction,  71-74. 

9.  Hypothecary  Actions,  75,  76. 

10.  Limitation  of  Actions,  77-83. 

11.  Married  Women,  84,  85. 

12.  Negligence,  80-88. 

13.  Notice,  89-93. 

14.  Nullity,  94,  95. 

15.  Parties.  96-105 

16.  Partnerships,  106-108. 

17.  Petition  of  Right,  109-117. 

18.  Petitory  Actions,  118-124. 

19.  Possessory  Actions,  125-127. 

20.  Principal   and   Agent,    128. 

21.  Prohibition,  129. 

22.  Replevin  and  Revendication,   130-133. 

23.  Right  of  Action,  134-162. 

24.  Scire  Facu^s.  163. 

25.  Service,  164. 

26.  Specific  Performance,  165. 

27.  Suretyship,  166-169. 

28.  Trespass,  170-177. 

29.  Trover,  178, 

30.  Warranty,  179-181. 

31.  Other  Cases.  182-194. 


1.  Account. 

1.  Reddition  de  compte  —  Contradictory 
pleading  —  Practice  —  Right  of  action.'}  — 
Where  incompatible  pleas  have  been  filed  and 
no  sworn  account  regularly  rendered  in  an 
action  en  reddition  de  compte^  the  point  to  be 
first  decided  is  the  plaintiffs  right  to  have  an 
account  properly  rendered.  Judgment  ap- 
pealed from  (11  Q.  R.  R.  342).  reversed. 
L'Heureua  v.  Lamarche^  xii.,  460. 

2.  Reddition  de  compte — Mandate — Settle- 
ment toithout  vouchers — Reformation  de  com- 
pte —  Errors  and' omissions. 1  —  If  a  man- 
dator and  a  mandatary,  labouring  under  no 
legal  disability,  come  to  an  amicable  settle- 
ment about  the  rendering  of  an  account  due 
by  the  mandatary  without  vouchers  or  any 
formality  whatsover,  such  a  rendering  of 
account  is  perfectly  legal;  and  if  subse- 
quently the  mandator  discovers  any  errors  or 
omissions  in  the  account  his  recourse  against 
his  mandatary  is  by  an  action  en  reformation 
de  compte,  and  not  by  an  action  asking  for  an- 
other complete  account.  Judgment  appealed 
from  (M.  L.  R.  3  Q.  B.  167),  affirmed.  GU- 
Icspie  V.  Stephens,  xiv.,  709. 

3.  Account — Dealings  through  third  party 
— Lien  on  raft  —  Interest  of  plaintiff  —  Pro- 
ceeds of  sale  of  timber  —  Advances.]  —  The 
plaintiff  as  owner  in  possession  of  a  raft  of 
timber,  valued  at  ^30.000.  being  in  want  of 
monev.  applied  to  the  defendant  for  a  loan 
of  $3,000,  which  be  obtained  on  transferring 


the  raft  as  security.  The  defendant  disposed 
of  the  timber,  but  did  not  account  for  the 
proceeds.  The  plaintiff,  admitting  that  the  de- 
fendant was  entitled  to  re-pay  himself  the  ad- 
vance of  $3,000,  and  expenses,  prayed  for  an 
account,  or,  in  default,  $30,000,  the  alleged 
value.  The  defendant  pleaded  that  the  raft 
was  received,  not  from  the  plaintiff,  but 
from  one  B.,  whose  property  it  was,  un- 
der whose  instructions  he  had  disposed  of  it. 
and  to  whom  he  had,  before  suit,  accounted: 
Held,  affirming  both  courts  below,  that  the 
plaintiff  was  not  entitled  to  the  account  for 
which  he  asked,  the  dealings  of  defendant  hav- 
ing been  with  B.,  to  whom  alone  he  was  ac- 
countable, and  plaintiff  having  no  real  inter- 
est when  his  action  was  brought.  Fournier 
and  Henry,  J  J.,  dissented.  Doran  v.  Ross, 
23rd  June,  1884;  Cass  Dig.  (2  ed.)  829. 

4  Municipal  corporation — By-law — Railway 
aid — Subscription  for  shares  —  Debentures — 
Division  of  county — Erection  of  new  munici- 
palities— Assessment — Sale  of  shares  at  dis- 
count —  Action  en  reddition  de  comptcs  — 
Trustee  —  Debtor  and  creditor  —  Arts.  78, 
16k,  OSV,  Mun.  Code.  Que.  —  24  Vict.  c. 
30  (Que.) -^30  Vict.  c.  50  (guc.)]— An  ac- 
tion en  reddition  de  comptes  does  not  lie 
against  a  trustee  invested  with  the  admin- 
istration of  a  fund,  until  such  adminis- 
tration is  complete  and  terminated.  —  The 
relation  existing  between  a  county  corpo- 
ration under  the  provisions  of  the  muni- 
cipal code  of  the  Province  of  Quebec 
and  the  local  municipalities  of  which  it 
is  composed,  in  relation  to  money  by-laws, 
is  not  that  of  agent  or  trustee,  but  the  county 
corporation  is  a  creditor,  and  the  seN-eral  local 
municipalities  are  its  debtors  for  the  amount 
of  the  taxes  to  be  assessed  upon  their  rate- 
payers respectively. — Where  local  municipali- 
ties have  been  detached  from  a  county,  and 
erected  into  separate  corporations,  they  remain 
in  the  same  position,  in  regard  to  subsisting 
money  by-laws,  as  they  were  before  the  divi- 
sion, and  have  no  further  rights  or  obligations 
than  if  they  had  never  been  separated  there- 
from, and  they  cannot  either  conjointly  or  in- 
dividually institute  *  actions  against  such 
county  corporation  to  compel  the  rendering  of 
special  accounts  of  the  administration  of  funds 
in  which  they  have  an  interest,  their  proper 
method  of  securing  statements  being  through 
the  facilities  provided  by  article  164,  and 
other  provisions  of  the  municipal  code. 
Township  of  Ascott  v.  County  of  Compton  ; 
Village  of  Lennoxville  v.  County  of  Compton, 
xxix.,  228. 

5.  Partition  —  Parties  —  Substitution  — 
Transfer  of  shares — Release. 

See  Account,  4. 

6.  Testamentary  succession — Balance  rfiw  by 
tutor — Executors — Action  for  account  —  Ac- 
tion for  provisional  possession  —  Parties  to 
action. 

See  Practice,  1. 


2.  Assumpsit  and  Common  Counts. 

7.  Pledge— Lien— Art.  9115  C.  C— Inter- 
vention— Factor.) — Where  a  consignment  of 
^oods  has-been  sold  and  they  remain  no  longer 
in  specie,  the  only  recourse  by  a  person  who 
claims  an  interest  therein  is  by  an  ordinary 
action  for  debt,  and  he  cannot  claim  any  lien 
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npon  the  goods  themselves  nor  on  the  price 
receiTed  for  them.  Dingtcall  v.  McBcan,  xxx., 
441. 

8.  Special  assumpsit  —  Agreement  with 
iA»p>  husband — Breach. 

See  Contract,  194. 

9.  Contract  to  saw  logs — Rescission — Work 
and  labour  done — Recovery  on  common  counts. 

See  Contract.  27. 

10.  Parol  agreement — Memo,  in  writing — 
Damages — Special  count — Common  counts. 

Soe  Evidence.  16. 

11.  Bailees — Money  sent  by  express — Con- 
dition precedent  to  action — Notice  of  claim 
for  non-delivery  —  Special  plea  —  "  Sever  in- 
dibledr 

See  No.  21  infra. 


3.   CONDICnO    INDEBITI. 

12.  Contract — Sale  of  patent — Future  im- 
provements— Money  had  and  received.] — By 
contract  under  seal  M.  agre^  to  sell  to  B. 
aud  S.  the  patent  for  an  acetylene  gas 
machine  for  which  he  had  applied  and  a  caveat 
had  been  filed,  and  also  all  improvements  and 
Intents  for  such  machine  that  he  might  there- 
after make,  and  covenanted  that  he  would  pro- 
eire  patents  in  Canada  and  the  United  States 
and  assign  the  same  to  B.  and  S.  The  latter 
rt^^ived  an  assignment  of  the  Canadian  patent 
and  paid  a  i)ortion  of  the  purchase  money, 
bat  when  the  American  patent  was  issued  it 
was  found  to  contain  a  variation  from  the  de- 
R'ription  of  the  machine  in  the  ca>'eat  and  they 
refu!«ed  to  pay  the  balance,  and  in  an  action 
br  M.  to  recover  the  same,  they  demanded  by 
<t>aDterclaim  a  return  of  what  had  been  paid 
ail  account:  Held,  reversing  the  judgment  of 
the  Court  of  Appeal,  that  the  agreement  ^as 
liot  satisfied  by  an  assignment  of  any 
patent  that  M.  might  afterwards  obtain ;  that 
he  was  bound  to  obtain  and  assign  a  patent 
f.^r  the  machine  described  in  the  caveat  re- 
f*?rred  to  in  the  agreement;  and  that  as  the 
?\idence  shewed  the  variation  therefrom  in 
the  .Vmericsan  patent  to  be  most  material,  and 
to  deprive  the  purchasers  of  a  feature  in  the 
naohine  which  they  deemed  essential,  M.  was 
not  entitled  to  recover.  Held,  further, 
Gwrnne.  J.,  dissenting,  that  as  B.  and  S. 
a«i^pted  the  Canadian  patent  and  paid  a  por- 
tion of  the  purchase  money  in  consideration 
rbi^reof,  and  as  they  took  the  benefit  of  it, 
worked  it  for  their  own  profit  and  sold  rights 
under  it,  they  were  not  entitled  to  recover 
back  the  money  so  paid  as  money  had  and 
rweived  by  M.  to  their  use.  Bingham  v.  i/o- 
Murray,  xxz.,  159. 

13.  Condicto  indebiti  —  Title  to  landr-Ex- 
pfjnmre  to  eviction — Sheriff  —  Vacating  sale  — 
Hi  fund  of  price  of  adjudication  —  Substitu- 
tion not  yet  open — Prior  incumbrancer — Peti- 
tion—Arts. 706.  710,  714,  715,  G.  O.  P.]— The 
provisions  of  article  715  of  the  Code  of  Civil 
l*roo<Hiure  of  Lower  Canada  do  not  apply  to 
sheriff's  sales  which  have  been  perfected  by 
I«ynient  of  the  pricte  of  adjudication  and  the 
fiHnition  of  a  deed,  nor  does  that  article  give 
a  right  to  have  such  a  sale  vacated,  and  the 
aicoont  j)aid  refunded.  The  actio  condiotio  in- 
d^ttti  for  the  recovery  of  the  price  paid  by  the 
purchaser  of  lands  lies  only  in  cases  where 
UKre  has  been  actual  eviction.    Mere  exposure 


to  eviction  is  not  sufficient  ground  for  vacat- 
ing a  sheriff's  sale.  The  procedure  by  petition 
provided  by  the  Code  of  Civil  Procedure  for 
vacating  sheriff's  sales  can  only  be  invoked  in 
cases  li^-nere  an  action  would  lie.  Trust  and 
Loan  Co.  v.  Quintal  (2  Dor.  Q.  B.  190),  fol- 
lowed.    Deschamps  v.  Bury,  xxix.,  274. 

14.  Condictio  indebiti — R&pHition  de  Vindu 

—  Fictitious    claims  —  Misrepresentation  — 

—  Evidence  —  Onus  probandi  —  Arts.  10^7, 
1048,  IIJ^O  C.  C— Railway  subsidies— ^4  Vict, 
c.  88  (Que.) — Insolvent  company — Construc- 
tion of  railroad  by  new  company — Payment 
of  claims  by  crown — Transfer  by  payee.] — ^A 
company  formed  for  the  construction  of  & 
subsidized  railway  having  failed,  another  com- 
pany undertook  to  complete  it,  and  the  gov- 
ernment of  Quebec  agreed  to  pay  all  the  actual 
debts  against  the  road  out  of  the  unearned 
subsidies.  A.,  the  contractor  of  the  former 
company,  presented  a  claim  for  $175,000, 
which  was  approved  of  and  paid,  whereupon 
he  paid  over  $100,000  of  the  amount  to  P. 
for  services  performed  in  organizing  the  new 
company  and  obtaining  payment  of  the  claim. 
The  government  afterwards  brought  an  ac- 
tion against  P.  to  recover  bacfk  the  $100,000 
on  the  ground  that  A.'s  claim  was  fictitious 
and  was  paid  on  false  representations:  Held, 
reversing  the  judgment  of  the  Court  of  Queen's 
Bench,  that  the  action  must  fail  if  it  could  not 
have  been  maintained  against  A.,  that  the  onus 
was  on  the  Crown  of  proving  A.'s  claim  to  be 
fictitious,  and  that  the  Crown  not  only  failed 
to  satisfy  such  onus,  but  the  evidence  clearly 
established  the  claim  to  be  a  just  and  rea- 
sonable one.  Held,  further,  that,  in  any  case, 
the  action  could  not  be  maintained,  as  it  failed 
to  ask  for  the  cancellation  of  the  order  in 
council,  the  letter  of  credit  and  the  payment 
made  by  the  Crown  thereunder.  Held,  fur- 
ther, that  the  payment  to  A.,  with  the  con- 
sent of  the  new  company,  was  a  discharge  to 
the  government  pro  tanto  of  the  subsidy  due 
to  the  companv,  and  if  wrongfully  paid  the 
latter  only  could  recover  it  back.  Held,  also, 
that  even  if  the  Crown  could  have  recovered 
the  amount  from  A.,  it  could  not  succeed 
against  P.,  who.  as  the  record  shewed,  had 
ample  reason  for  believing  that  the  company 
was  indebted  to  A.,  as  daimed.  Pacaud  v. 
The  Queen,  xxix.,  637. 

15.  Municipal     taxes  —  Railways — By-laws 

—  Voluntary  payment  —  Action  to  recover 
back  moneys  paid  to  corporation.]  —  Held, 
per  Strong  C.J.,  that  where  taxes  have  been 
paid  to  a  municipal  corporation  voluntarily 
and  with  knowledge  of  the  state  of  the  law 
and  the  circumstances  under  which  the  tax 
was  imposed,  no  action  Can  lie  to  recover 
the  money  so  paid  from  the  municipality. 
Judgment  of  the  Court  of  Queen's  Bench  (Q. 
R.  8  Q.  B.  246)  affirmed.  Canadian  Pacific 
Ry.  Co.  V.  City  of  Quebec.  Grand  Trunk  Ry. 
Co.  V.  City  of  Quebec,  xxx.,  73. 

16.  Money  paid  —  Failure  of  consid-era- 
tion — Right  to  recover — Construction  of  con- 
tract. 

See  CoNTBACT,  240. 

17.  Condictio  indebiti — Payment  of  illegal 
tax — Error  of  law — Proof. 

See  Assessment  and  Taxes,  49. 

18.  Unconstitutional  act  —  Payment  with 
departmental  sanction  —  Recovery  of  money 
disbursed. 

See  Liquor  Laws,  6. 
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19.  Stock  jobbing  —  Margin  payments  — 
Money  had  and  received. 

See  Broker,  2. 

20.  RipHition  de  Vindu  —  Actio  condiotio 
indebiti — Error  as  to  fact  —  Payment  under 
threat  of  prosecution  —  Ratification  —  Trans- 
action. 

See  Mistake,  3. 


4.  Condition  Precedent. 

21.  Bailees  —  Common  Carriers  —  Express 
company — Receipt  for  money  parcel — Condi- 
tions precedent  —  Formal  notice  of  claim  — 
Pleading — Money  had  and  received — Special 
pleas  —  **  Never  indebted."] — Where  an  ex- 
press company  gave  a  receipt  for  money  to  be 
forwarded  with  the  condition  indorsed  that 
the  company  should  not  be  liable  for  any  claim 
in  respect  of  the  package  unless  within  sixty 
days  of  loss  or  damage  a  claim  should  be  made 
by  written  statement  with  a  copy  of  the  con- 
tract annexed:  Held,  that  the  consignor  was 
obliged  to  comply  strictly  with  these  terms  as 
a  condition  precedent  to  recovery  against  the 
express  company  for  failure  to  deliver  the 
parcel  to  the  consignee.  Richardson  v.  The 
Canada  West  Farmers*  Ins.  Co.  (IC  U.  C.  C. 
P.  430)  distinguished. — In  an  action  to  recover 
the  value  of  the  parcel,  on  the  common  count 
for  money  had  and  received,  the  plea  of  "  never 
indebted "  put  in  issue  all  material  facts 
necessary  to  establish  the  plaintiff's  right  of 
action.  Northern  Pacific  Express  Co.  v.  Mar- 
tin, xxvi.,  135. 

22.  Damages  —  Quasi-delit  —  Limitations 
—Arbitration— C.  8.  L.  C.  c.  51.]— The  mode 
of  proceeding  provided  by  C.  S.  L.  C.  c.  51, 
does  not  exclude  the  right  of  proceeding  by 
action.  (See  7  Q.  L.  R.  286;  15  R.  L.  514). 
Breakey  v.  Carter,  12th  May,  1885.  Cass. 
Dig.  (2  ed.)  463. 

23.  Compensation  —  Defence  —  Taking 
advantage  of  one's  own  wrong.] — In  an  ac- 
tion to  recover  an  amount  received  by  the  de- 
fendant for  the  plaintiff,  the  defendant  plead- 
ed inter  alia  that  the  action  was  premature 
inasmuch  as  he  had  got  the  money  irregularly 
from  the  treasurer  of  the  Province  of 
Quebec  on  a  report  of  distribution  of  the 
prothonotary  before  all  the  contestations  to 
the  report  of  Collocation  had  been  decided : 
Held,  affirming  the  judgment  of  the  court 
below,  that  this  defence  was  not  open  to  the 
defendant,  as  it  would  be  giving  him  the  bene- 
fit of  his  own  improper  and  illegal  proceedings. 
Bury  v.  Murray,  xxiv.,  77. 

24.  Accident  insurance  —  Condition  in 
policy — Notice —  Condition  precedent  —  Ac- 
tion.]— A  policy  contained  a  condition  that 
written  notice  should  be  given  within  thirty 
days  of  accident,  to  the  manager  at  Boston,  or 
the  agent  whose  name  was  endorsed  thereon. 
Insured  having  died  from  an  accident,  the 
beneficiary  brought  acftion  on  the  policy  to 
which  the  company  pleaded  want  of  notice  un- 
der the  condition.  The  plaintiff's  demurrer 
was  allowed.  Held,  Gwynne,  J.,  dissenting, 
that  notice  in  conformity  with  the  condition 
was  a  condition  precedent  to  action,  and  that 
the  demurrer  must  be  overruled.  Employers* 
Liability  Ass.  Co.  v.  Taylor,  xxix.,  104. 

2.5.  "  Mortgage     clause  "  —  Fire     insurance 
Assignment     of    interest    in    property    in- 


sured— Arbitration — Award — Condition  prece- 
dent.]— ^A  mortgagee  of  insured  premises  to 
whom  payment  is  to  be  made  in  case  of  loss 
**  as  his  interest  may  appear  "  cannot  recover 
on  the  policy  when  his  mortgage  has  been 
assigned  and  he  has  ceased  to  have  any  in- 
terest at  the  time  of  the  loss. — Where  a  condi- 
tion in  the  policy  provided  that  no  action 
should  be  maintainable  against  the  company 
for  any  claim  under  the  policy  until  after  an 
award  should  have  been  obtained  in  the  man- 
ner therein  provided  fixing  the  amount  of  the 
claim:  Held,  that  the  making  of  such  an 
award  was  a  condition  precedent  to  any  right 
of  action  to  recover  a  claim  for  loss  under 
the  policy.  Guerin  v.  Manchester  Fire  Assur- 
ance Company,  xxix.,  139. 

26.  Fire  insurance — Condition  in  policy — 
Time  limit  for  submitting  particulars  of 
loss — Condition  precedent  —  Waiver  —  Auth^- 
ority  of  agent.] — ^A  condition  in  a  policy  of 
insurance  against  fire  provided  that  the  as- 
sured **  is  to  deliver  within  fifteen  days  after 
the  fire,  in  writing,  as  particular  an  account  of 
the  loss  as  the  nature  of  the  case  permits." 
Held,  following  Employers*  Liability  Ass- 
Corp.  v.  Taylor,  (29  Can.  S.  C.  R.  104),  that 
compliance  with  Iritiis  provision  was  a  condition 
precedent  to  an  action  on  the  policy.  The 
Atl^s  Assurance  Company  v.  Browndl,  xxix., 
537. 

27.  Condition  precedent  —  Allegation  of 
performance — Burden  of  proof — Waiver — In- 
surance policy.] — Under  the  Ontario  Judica- 
ture Act  the  performance  of  conditions  pre- 
cedent to  a  right  of  action  must  still  be  alleged 
and  proved  by  the  plaintiff.  Home  Life  As- 
sociation V.  Randall,  xxx.,  97. 

28.  Mines  and  minerals  —  Adverse  daim 
—  Form  of  plan  and  affidavit  —  Right  of 
action  —  Condition  precedent  —  Necessity  of 
actual  survey  —  Blank  in  jurat — R.  S,  B.  C. 
{1897}  c.  1S5,  s.  37  —  R.  8.  B.  C.  (1897) 
c.  3,  s.  lG—61  Vict.  c.  33,  s.  9  (B.C.)—B.  C. 
Supreme  Court  Rule  J^IS  of  J 890. ]—Th'e  plan 
required  to  be  filed  in  an  action  to  adverse 
a  mineral  claim  under  the  provisions  of  s.  37 
of  the  "  Mineral  Act  "  of  British  Columbia, 
as  amended  by  s.  9  of  the  "  Mineral  Act 
Amendment  Act,  1898."  need  not  be  based  on 
an  actual  survey  of  the.  location  made  by  the 
provincial  land  surveyor  who  signs  the  plan. 
Tlie  filing  of  such  plan  and  the  affidavit  re- 
quired under  the  said  section,  as  amended, 
is  not  a  condition  precedent  to  the  right  of  the 
adverse  claimant  to  proceed  with,  his  adverse 
action.    Paulson  v.  Beaman,  et  al.,  xxxii.,  055. 

29.  Condition  precedent — Mutual  insurance 
policy — Notice  of  loss — Filing  of  daim  papers 
— Time  allowed  for  payment  —  Suit  prema- 
turely instituted. 

See  Insurance,  Fire,  40. 

30.  Petition  of  right — Condition  precedent — 
Certificate  of  engineer — Intercolonial  railway 
contract — Claim  for  extras. 

See  Contract,  94. 

31.  Condition  precedent  —  Engineer* s  certifi- 
cate— Want  of  dUigence — Laches. 

See  Contract,  54. 

32.  Contract  for  carriage  of  goods — Partial 
loss — Delivery — Notice  —  Condition  precedent 
— Estoppel — Joint  tort-feasors. 

See  Railways,  3. 
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33.  Puhlie  u:ork9  contract  —  Proffresa  esti- 
mates— Engineer's  certificate. 

See  Action,  111. 

34.  Contract  for  fmhlio  works — Suspension 
•/  riffht  of  action — Agreement  for  arbitration. 

See  Contract.  62. 

35.  Right  of  action — Condition  precedent — 
Signification  of  transfer — Issue  as  to. 

See  SlGlTIFICATION,  1. 

36.  Condition  precedent  —  Arbitration  — 
Atcard — Action  for  possession  —  Payment  for 
tmprovements. 

See  Lessor  and  Lessee,  1. 

37.  Accident  insurance — Condition  in  policy 
— Sot  ice — Condition  precedent. 

See  Insurance,  Accident,  4. 

as.  Atcard— R.  S.  O,  (1887)  c.  121— River 
iuiprovements — Detention  of  saw  logs  on  dri9e 
— Construction  of  statute. 

See  Arbitration  and  Award,  22. 

39.  Contract  —  Construction  of  railway — 
Certificate  of  engineer — Condition  precedent. 

See  Contract,  69. 

40.  Contract  by  correspondence— Post  letter 
— Time  limit — Term  for  delivery — Breach  of 
'^ntract  —  Damages  —  Counterdaim — Condi- 
tion precedent — Right  of  action. 

See  Contract,  217. 


5.  Damages. 

41.  Tort  —  Lease  of  pew  —  Disturbance 
in  possession  —  Rights  of  pew-holder  —  Mea- 
sure  of  damages. '\—Z.^  an  elder  and  member 
•»f  the  congregation  of  St.  Andrew's  Church, 
Mf-ntreal,  had  been  a  pew-holder  in  St. 
Aadrew's  Church  continuously  from  1867  to 
1**72.  inrlnslve.  In  1869  and  1872  he  occu- 
:-i-d  pew  No.  68.  and  on  i>ayment  of  the 
f*-ntal  of  1872  obtained  a  receipt  in  the  fol- 
\  -aring  words :  *'  Montreal,  January  9th, 
\<?1.  f«6.50.  Received  from  James  John- 
vton  the  sum  of  sixty-six  dollars  and  fifty 
tfsiXM,  being  rent  of  first-class  pew  No,  68,  in 
Jir.  Andrew's  Church,  Beaver  Hall,  for  the 
j^T  1872,  For  the  trustees,  J.  Clements." 
It  appeared  by  the  by-laws,  custom,  and 
H'^ige  of  the  church  that  pew-holders,  being 
m*-mbers  of  the  congregation  were  entitled  to 
haTe  their  i)ews  re-let  to  them  from  year  to 
yf-ar  on  payment  of  the  annual  rental.  On 
rrip  7th  December,  1872,  the  trustees  notified 
J  that  they  woald  not  let  him  a  pew  for  the 
following  year.  J.  thereupon  tendered  them 
i*j»*  rental  for  the  next  year,  in  advance.  On 
^roral  occasions  in  1873,  and  while  still  an 
•  Uipr  and  member  of  the  congregauon,  he  was 
ll^turbed  in  the  possession  of  pew  No.  68,  by 
itx*  respondents,  the  pew  having  been  pla- 
arded  "  for  strangers."  strangers  seated  in 
ir.  his  books  and  cushions  removed,  and  so 
r.fTth.  For  these  torts  he  brought  an  action 
a;.-aiast  respondents,  claiming  $10,000  dam- 
agc9t.  Held  (the  Chief  Justice  and  Strong, 
J^  dissenting),  that  as  J.  continued  an  elder 
and  member  of  the  congregation  and  tendered 


the  rent  of  his  pew  in  advance,  he  was  en- 
titled to  a  continuance  of  his  lease  for  the 
year  1873 ;  that  the  disturbance  complained 
of  gave  him  a  right  of  action  for  tort,  and 
that  reasonable,  but  not  vindictive,  damages 
should  be  allowed.  Johnston  v.  Minister  and 
Trustees  of  St.  Andrcic's  Church,  i.  235. 
The  Privy  Council  refused  leave  to  appeal 
from  this  judgment  and  held  that  Her  Ma- 
jesty's prerogative  to  allow  an  appeal,  pre- 
served by  38  Vict.  c.  11,  s.  47,  should  not  be 
exercised  either  because  of  the  magnitude  of 
the  case  or  its  effect  upon  other  cases.  (3 
App.  Cas.  159.) 

42.  Maritime  Court  of  Ontario  —  Juris- 
diction —  R.  S.  O.  (1877)  c.  128  —  yegli- 
gence  —  Action  in  rem — Damages  for  death 
of  servant  —  Lord  Campbell's  Act  —  Right  of 
aotion.'\  —  Petition  against  "  The  Garland,** 
libelled  under  the  Maritime  Court  Act  (O.), 
claimed  $2,000  damages  for  the  death  of  ap- 
I)ellant*s  son  and  servant,  caused  by  the  neg- 
ligence of  its  officers.  The  respondent  inter- 
vened, and  demurred  on  the  ground  that  the 
petition  did  not  set  forth  a  cau^  of  action 
against  '*  The  Garland  "  within  the  jurisdic- 
tion of  the  court.  Held,  Foumier  and  Tas- 
chereau,  JJ.,  dissenting,  that  the  Maritime 
Court  of  Ontario  has  no  jurisdiction  apart 
from  R.  S.  O.  (1877)  c.  128  re-enacting  Lord 
Campbeirs  Act  (9  &  10  Vict.  c.  98),  In 
an  action  for  personal  injury  resulting  in 
death,  and  therefore  the  appellant  had  no 
locus  s'tandif  not  having  brought  her  action 
as  the  personal  representative  of  the  child. 
Per  Fournier.  Taschereau,  Henry,  and 
Gwynne,  JJ.,  reversing  the  judgment  of  the 
Maritime  Qourt  of  Ontario  that  Vioe-adrair- 
alty  Courts  in  British  possessiDUS  ar.d  the 
Maritime  Court  of  Ontario  have  whatever 
jurisdiction  the  High  Court  of  Admiralty  has 
over  "  any  claim  for  damages  done  by  any 
ship,  whether  to  person  or  to  property." 
Per  Fournier  and  Taschereau,  JJ..  dissent- 
ing, that  apart  from  and  independently  of  the 
Act.  R.  S.  O.  (1877)  c,  128,  the  Maritime 
Court  of  Ontario  has  jurisdiction  in  a  proceed- 
ing in  rem  against  a  foreign  vessel  for  the  re- 
covery of  damages  for  injuries  resulting  in 
death  and  that  the  appellant,  either  in  the  ca- 
pacity of  parent  or  of  mistress,  was  entitled  to 
claim  damages  for  the  loss  of  her  son  or  ser- 
vant. Monaghan  v.  Horn,  "  The  Garland,'' 
vii.,  409. 

43.  Malicious  prosecution  —  Evidence  — 
Favourable  termination.']  —  Where  a  party 
pays  under  protest  a  penalty  imposed  upon 
him  by  a  justice  of  the  peace  in  pro- 
ceedings taken  against  him  under  the  provi- 
sions of  c.  22,  C.  S.  L.  C.  "An  Act  respecting 
Good  Order  in  and  near  Places  of  Public 
Worship,"  and  afterwards  brings  an  action 
in  damages  against  the  person,  whom  he  al- 
leged had  maliciously  instigated  such  proceed- 
ings, and  at  the  trial  before  a  jury  there  is 
no  evidence  of  the  favourable  ternjiination 
of  the  prosecution  against  him,  the  court 
were  equally  divided  as  to  the  right  of  such 
party  to  maintain  his  action.  Sir  W.  J. 
Ritchie,  C.J.,  and  Strong  and  Taschereau. 
JJ.,  were  of  opinion  that  the  action  could 
not  be  maintained  under  such  circumstances. 
Fournier,  Henry,  and  Gwynne,  JJ.,  contra. 
The  appeal  was  in  consequence  dismissed 
without  costs.     Poitras  v.  Lehcau,  xiv.,  742. 

44.  Cause  of  action  —  Trade  union  — 
Combination  in  restraint  of  trade  —  Strikes 
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— Social  pressure.] — Workmen  who,  in  cai*- 
rying  out  the  regulations  of  a  trade  union 
forbidding  them  to  work  at  a  trade  in 
company  with  non-union  workmen,  without 
threats,  violence,  intimidation  or  other  illegal 
means,  take  such  measures  as  result  in  pre- 
venting a  non-union  workman  from  obtaining 
employment  at  his  trade  in  establishments 
where  union  -^vorkmen  are  engaged,  do  not 
thereby  incur  liability  to  an  action  for  dam- 
ages. Judgment  of  the  Court  of  Queen's 
Bench  (Q.  R.  6  Q.  B.  65)  affirmed.  Per- 
rault  V.  Oauthier  ct  al.,  xxviii.,  241. 

45.  Liquor  laws — Municipal  corporation — 
Discretion  of  members  of  council  —  Refusal 
to  confirm  certificate — Liahiliiy  of  corpora- 
tion.]— In  an  action  against  •  a  municipal 
corporation  for  damages  claimed  on  ac- 
count of  the  council  of  the  municipality  hav- 
ing, as  alleged,  illegally  refused  to  confirm  a 
certificate  to  enable  the  plaintiff  to  obtain  a 
license  for  the  sale  of  liquors  in  his  hotel : 
Heldf  affirming  the  judgment  appealed  from 
(Q.  R.  8  Q.  B.  270),  that  the  municipal 
council  had  a  discretion  under  the  provisions 
of  the  "  Quebec  License  Law,"  ( R.  S.  Q. 
art.  839),  to  be  exercised  in  the  matter  of 
the  confirmation  of  such  certificates  for  the 
exercise  of  which  no  action  could  lie,  and 
further,  that  even  if  the  members  of  the 
council  had  acted  maliciously  in  refusing  to 
confirm  the  certificate,  there  could  be  no 
right  of  action  for  damages  against  the  cor- 
poration on  that  account.  Beach  v.  Toicn- 
ship  of  Stanstead,  xxix.,  736. 

46.  Government  railway  —  Injury  to  em- 
ployee —  Lord  CamphelVs  Act  —  Art.  1056 
V.  V. — Exoneration  from  liahility^-R.  8.  C. 
c.  38,  8.  50.]— Art.  1050  C.  C.  embodies  the 
action  previously  given  by  a  statute  of  the 
Province  of  Canada  re-enacting  Lord  Camp- 
beirs  Act.  Robinson  v.  Canadian  Pacific 
Railway  Co.,  ([1892]  A.  0.  481)  distinguish- 
ed.— An  employee  on  the  Intercolonial  Rail- 
way became  a  member  of  the  Intercolonial 
Railway  Relief  and  Assurance  'Association, 
to  the  funds  of  which  the  government  contri- 
buted annually  $0,OUO.  In  consequence  of 
such  contribution  a  rule  of  the  association 
provided  that  the  members  renounced  all 
claims  against  the  Crown  arising  from  in- 
jury or  death  in  the  course  of  their  employ- 
ment. The  employee  having  been  killed  in 
discharge  of  his  duty  by  negligence  of  a  fel- 
low servant:  Held,  reversing  the  judgment 
of  the  Exchequer  Court  (0  Can.  Ex.  C.  R. 
270)  that  the  rule  of  the  association  was 
answer  to  an  action  by  his  widow  under  art. 
1056  C.  C.  to  recover  compensation  for  his 
death.     The  Queen  v.  Grenier,  xxx.,  42. 

47.  Prescription  —  Arts.  2188,  2262,  2267 
C.  C. — Waiver — Failure  to  plead  limitation 
—  Defence  supplied  by  the  court  of  its 
own  motion  —  Reservation  of  recourse  for 
future  damages  —  Judicial  admission  —  In- 
terruption of  prescription  —  Novation  — 
Costs.] — The  prescription  of  actions  for  per- 
sonal injuries  established  by  art.  2262  of  the 
Civil  Code  of  I^wor  Canada  is  not  waived  by 
failure  of  the  defendant  to  plead  the  limita- 
tion, but  the  court  must  take  judicial  notice 
of  such  prescription  as  absolutely  extinguish- 
ing the  right  of  action. — The  reservation  of 
recourse  for  future  damages  in  a  judj?ment 
upon  an  action  for  tort  is  not  an  adjudication 
which  can  preserve  the  right  of  action  be- 
yond the  time  limited  by  the  provisions  of  the 


Civil  Code. — When  ii^  an  action  of  this  nature 
there  is  but  one  cause  of  action  dama^^es 
must  be  assessed  once  for  all.  And  when 
damages  have  been  once  recovered,  no  new 
action  can  be  maintained  for  sufferings  after- 
wards endured  from  the  unforeseen  effects  of 
the  original  injury.  City  of  Montreal  v. 
M'cGee,  xxx.,  582. 

48.  Indemnity  for  land  expropriated  — 
Widening  streets — Montreal  city  charter — Re- 
course for  damages — Expropriation-^  Arbi- 
tration and  award.] — The  owner  of  land 
expropriated  for  the  widening  of  streets 
in  1895  may  maintain  an  action  for  damages 
to  recover  the  value  of  the  land  so  taken  not- 
withstanding the  provisions  of  52  Vict.  c.  79, 
as  to  expropriation,  arbitration  and  award, 
and  the  amendment  thereto  by  59  Vict.  c. 
49,  s.  17  passed  after  possession  had  been 
taken  by  the  corporation.  Fairman  v.  City 
of  Montreal,  xxxi.,  210. 

49.  Pledge  —  Deposit  with  tender  —  For- 
feiture — Breach  of  contract — Municipal  cor- 
poYation — Right  of  action — Damages — Com- 
pensation  and  set-off  —  Restitution  of  thing 
pledged— Arts.  1966,  1969,  1971,  1972,  1975, 
C.  C- — Practice  on  appeal — Irregular  proce- 
dure.]—C.  on  behalf  of  J.  C.  &  Co.,  a  firm 
of  contractors  of  which  he  was  a  member,  de- 
posited a  sum  of  money  with  the  City  of  Mon- 
treal as  a  guarantee  of  the  good  faith  of  J. 
C.  &  Co.,  in  tendering  to  supply  gas  for  illu- 
minating and  other  purposes  to  the  city  and 
the  general  public  within  the  city  limits  at 
certain  fixed  rates,  lower  than  those  previ- 
ously charged  by  companies  supplying  such 
gas  in  Montreal,  and  for  the  due  fulfilment  of 
the  firm's  contract  entered  into  according  to 
the  tender.  After  the  construction  of  some 
works  and  laying  of  pipes  in  the  public  streets, 
J.  C.  &  Co.  transferred  their  rights  and  privi- 
leges under  the  contract  to  another  company 
and  ceased  operations.  The  plaintiff,  after- 
wards, as  assignee  of  C,  demanded  the  re- 
turn of  the  deposit  which  was  refused  by  the 
city  council  which  assumed  to  forfeit  the  de- 
posit and  declare  the  same  confiscated  to  the 
city  for  non-execution  by  J.  C.  &  Co.  of  their 
contract.  After  the  transfer,  however,  the 
companies  supplying  gas  in  the  city  reduced 
the  rates  to  a  price  below  that  mentioned  in 
the  tender  so  far  as  the  city  supply  was  af- 
fected, although  the  rates  charged  to  citizens 
were  higher  than  the  price  mentioned  in  the 
contract.  Held,  that  the  deposit  so  made 
was  a  pledge  subject  to  the  provisions  of  the 
sixteenth  title  of  the  Civil  Code  of  Ix)wer  Can- 
ada and  which,  in  the  absence  of  any  express 
stipulation,  could  not  be  retained  by  the 
pledgee,  and  that,  as  the  city  had  appropriated 
the  thing  pledged  to  its  own  use  without  au- 
thority, the  security  was  gone  by  the  act  of 
the  creditor  and  the  debtor  was  entitled  to  its 
restitution  although  the  obligation  for  which 
the  security  had  been  given  had  not  been  ex- 
ecuted.— On  a  cross-demand  by  the  defendant 
for  damages,  to  be  set-off  in  compensation 
against  the  plaintiff's  claim :  Held,  that,  as 
the  city  had  not  been  obliged  to  pay  rates  in 
excess  of  those  fixed  by  the  contract,  no  dam- 

I  age  could  be  recovered  in  respect  to  the  obli- 
i  gation  to  supply  the  city ;  and  that  the  breach 
I  of  contract  in  respect  to  supplying  the  public 
did  not  give  the  corporation  any  right  of  ac- 
I  tion  for  damages  suffered  by  the  citizens  in- 
I  dividually.  Held,  further,  that  prospective 
j  damages  which  might  result  from  the  occu- 
pation of  the  city  streets  by  the  pipes  actually 
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laid  and  abandoned  were  too  remote  and  un- 
certain to  be  set-off  in  compensation  o*f  the 
claim  for  the  return  of  the  deposit.  Finnie 
V.  City  of  Montreal,  xxxii.,  335. 

50.  Navigable  Waters  —  Obstruction  of  ac- 
cess—Damages— 43  &  U  Vict,  o.  4S  (Q.)  — 
Remedy, 

See  Railway,  68. 

51.  Specific  performance  —  Damages  for 
non-performance  —  Conditions  of  bonus  by- 
law— Prior  agreement — Remedy  of  municipal 
corporation. 

See  Railways,  89. 

52.  Obstruction  of  beach  privileges — Com- 
pensation  for  loss   of  riparian   rights — Tort, 

See  Expropriation,  21. 

53.  Statutory  redress  —  Damages — Negli- 
gen  ce — H  igh  way — Loweri  ng  grade — Excava- 
tions—51    Vict,   c,  42,  s.  190    (B.C.) 

See  Municipal  Institution,  162. 

54.  Damages — Flooding  lands — Repairs  to 
roads — Mandamus — Municipal  drains. 

See  Damage.  3. 

55.  Nuisance  —  Damages  —  Vse  of  street  by 
railway  company — North  Shore  Railway. 

See  Railways,  71. 

56.  Breach  of  contract — Lease  of  printing 
press — Damages — Power  of  attorney — Art.  120 

(7)  C.  C.  P. 

See  Contract,  13. 

57.  Municipal  corporation  —  Expropriation 
proceedings  —  Negligence  —  Interference  with 
proprietary  rights — Abandonment  of  proceed- 
ings —  Damages  —  Servitudes  established  for 
pubHo  utUity—Arts.  406,  411,  507,  1053  G.  C. 
— Eminent  domain. 

See  Servitude,  6. 

58.  Action  to  compel  completion  of  pur- 
chase— Settlement  after  judgment — Subsequent 
action  for  interim  damages. 

See  Insolvency,  49. 

59.  Damages  —  Evidence  —  Misdirection 
— New  trialnSO  Vict,  o,  24,  s.  370  (N.B,) 

See  New  Trial,  80. 

60  Personal  injuries  caused  by  negligence — 
Examination  of  plaintiff  de  bene  esse — Death 
of  plaintiff  —  Subsequent  action  under  Lord 
CampbelVs  Act — Material  issues — Evidence. 

See  Evidence,  19. 

61.  Injuries  to  leased  lands — Domain  utile 
— Petitory  action  by  lessor — Adding  parties. 

See  Railways,  152. 


6.  Estoppel. 

62.  Municipal  work — Improper  construction 
-Suit  by  a  contractor. 

See  Estoppel,  3. 


63.  Art.  19  C.  0.  P.— Suit  by  trustee— Deed 
by  defendant — Estoppel — Prescription. 

See  Trusts,  5. 

64.  Bar  to  action — Sheriff — Trespass — Sale 
of  goods  by  insolvent — Bona  fides— Judgment 
of  inferior  tribunal — Estoppel — Res  judicata — 
Fraudulent  preferences — Pleading. 

See  Pleading,  29. 

65.  Title  to  land — Action  en  bornage — Sur- 
veyor's report — Chose  jug^e. 

See  Res  Judicata,  8. 

f6.  Assessment  and  taxes — Appeal  from  as- 
sessment— Estoppel— Judgment  confirming  de- 
cision of  municipal  committee  —  Payment  of 
taxes  under  protest — Res  judicata. 

See  Assessment  and  Taxes,  1. . 

67.  Emphyteutic  lease — Sale  of  lands — De- 
scription of  boundaries — Conduct  of  parties — 
Acquisitive  prescription  —  Right  of  action — 
Priority — Registry  laws. 

See  Railways,  152. 


7.  Judgment. 

68.  Order  by  foreign  tribunal — Judgment — 
Winding-up  order  -r-  Contributories  —  GaUs — 
Declaration — Demurrer. 

See  Winding-up  Act,  11. 

69.  Bar  to  action — Foreign  judgment — Es- 
toppel— Judgment  obtained  after  action  begun 
—R.  S.  N.  S.  (5  ser.),  c.  104,  s.  12,  s.-s.  7. 

See  Judgment,  20. 

70.  Action  on  judgment  —  Partnership — 
Judgment  against  firm — Liability  of  reputed 
partner — Bills  and  notes. 

See  Partnership,  40. 


8.  .Jurisdiction. 

71.  Jurisdiction — Mortgage  of  foreign  lands 
— Action  to  set  a^ide  —  Secret  trust  —  Lex 
ret  sita.]  —  A  Canadian  court  cannot  en- 
tertain an  action  to  set  aside  a  mortgage  on 
foreign  lands  on  the  ground  that  it  was  taken 
in  pursuance  of  a  fraudulent  scheme  to  de- 
fraud creditors  of  the  original  owner  through 
whom  the  mortgagee  claimed  title,  it  not  being 
alleged  in  the  action,  and  the  court  not  be- 
ing able  to  assume,  that  the  law  of  the  foreign 
country  in  which  the  lands  were  situate  cor- 
responded to  the  statutory  law  of  the  pro- 
vince in  which  the  action  was  brought.  Burns 
V.  Davidson  (21  O.  R.  547)  approved  and 
followed,  Purdom  v.  Pavey  tk  Co..  xxvi., 
412. 

72.  Appeal  —  Jurisdiction  —  Appealable 
amount — Monthly  allowance — Future  rights — 
"  Other  matters  and  things  " — R.  S.  C.  c.  135, 
s.  29  (b)—^6  Vict.  c.  29  (D.)— Established 
jurisprudence  in  court  appealed  from. 

See  Appeal,  78. 

73.  Penalties — Plea  of  ultra  vires  of  statute 
— Judgment  on  other  grounds — Jurisdiction  of 
Supreme  Court  of  Canada. 

See  Appeal,  89. 
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— 8ocial  pressure.] — Workmen  who,  in  cai*- 
rying  out  the  regulations  of  a  trade  union 
forbidding  them  to  work  at  a  trade  in 
company  with  non-union  workmen,  without 
threats,  violence,  intimidation  or  other  illegal 
means,  take  such  measures  as  result  in  pre- 
venting a  non-union  workman  from  obtaining 
employment  at  his  trade  in  estnblislmients 
where  union  workmen  are  engaged,  do  not 
thereby  incur  liability  to  an  action  for  dam- 
ages. Judgment  of  the  Court  of  Queen's 
Bench  (Q.  R.  6  Q.  B.  65)  affirmed.  Per- 
rault  V.  Oauthier  ct  al.,  xxviii.,  241. 

46.  Liquor  laws — Municipal  corporation — 
Discretion  of  members  of  council  —  Refusal 
to  confirm  certificate — Liability  of  corpora- 
tion.]— In  an  action  against  ■  a  municipal 
corporation  for  damages  claimed  on  ac- 
count of  the  council  of  the  municipality  hav- 
ing, as  alleged,  illegally  refused  to  confirm  a 
certificate  to  enable  the  plaintiff  to  obtain  a 
license  for  the  sale  of  liquors  in  his  hotel  : 
Heldf  affirming  the  judgment  appealed  from 
(Q.  R.  8  Q.  B.  270),  that  the  municipal 
council  had  a  discretion  under  the  provisions 
of  the  "Quebec  License  Law,"  (R.  S.  Q. 
art.  839),  to  be  exercised  in  the  matter  of 
the  confirmation  of  such  certificates  for  the 
exercise  of  which  no  action  could  lie,  and 
further,  that  even  if  the  members  of  the 
council  had  acted  maliciously  in  refusing  to 
confirm  the  certificate,  there  could  be  no 
right  of  action  for  damages  against  the  cor- 
poration on  that  account.  Beach  v.  .Town- 
ship of  Stanstead,  xxix.,  736. 

46.  Government  railway  —  Injury  to  em- 
ployee —  Lord  CampbelVs  Act  —  Art.  1056 
C.  C. — Exoneration  from  liability^ — R.  8.  C. 
c.  38,  s.  50.]— Xrt.  1050  C.  C.  embodies  the 
action  previou.sly  given  by  a  statute  of  the 
Province  of  Canada  re-enacting  Lord  Oamp- 
bell's  Act.  Robinson  v.  Canadian  Pacific 
Railway  Co.,  ([1892]  A.  0.  481)  distinguish- 
ed.— An  employee  on  the  Intercolonial  Rail- 
way became  a  member  of  the  Intercolonial 
Railway  Relief  and  Assurance  Association, 
to  the  funds  of  which  the  government  contri- 
buted annually  $0,000.  In  consequence  of 
such  contribution  a  rule  of  the  association 
provided  that  the  members  renounced  all 
claims  against  the  Ctown  arising  from  in- 
jury or  death  in  the  course  of  their  employ- 
ment. The  employee  having  been  killed  in 
discharge  of  his  duty  by  negligence  of  a  fel- 
low servant :  Held,  reversing  the  judgment 
of  the  Exchequer  Court  (6  Can.  Ex.  C.  R. 
276)  that  the  rule  of  the  association  was 
answer  to  an  action  by  his  widow  under  art. 
1056  C.  C.  to  recover  compensation  for  his 
death.     The  Queen  y.  Orenier,  xxx.,  42. 

47.  Prescription  —  Arts.  2188,  2262,  2267 
C.  C. — Waiver — Failure  to  plead  limitation 
—  Defence  supplied  by  the  court  of  its 
oxen  motion  —  Reservation  of  recourse  for 
future  damages  —  Judicial  admission  —  In- 
terruption of  prescription  —  Xovation  — 
Costs.] — The  prescription  of  actions  for  per- 
sonal injuries  established  by  art.  2262  of  the 
Civil  (.'ode  of  I^wer  C!anada  is  not  waived  by 
failure  of  the  defendant  to  plead  the  limita- 
tion, but  the  court  must  take  judicial  notice 
of  such  prescription  as  absolutely  extinguish- 
ing the  right  of  action. — The  reservation  of 
recourse  for  future  damagos  in  a  judgment 
upon  an  action  for  tort  is  not  an  adjudication 
which  can  preserve  the  right  of  action  be- 
yond the  time  limited  by  the  provisions  of  the 


Civil  Code. — When  ii^  an  action  of  this  nature 
there  is  but  one  cause  of  action  damages 
must  be  assessed  once  for  all.  And  when 
damages  have  been  once  recovered,  no  new 
action  can  be  maintained  for  sufferings  after- 
wards endured  from  the  unforeseen  effects  of 
the  original  injury.  City  of  Montreal  v. 
MvGec,  XXX.,  582. 

48.  Indemnity  for  land  expropriated  — 
Widening  streets — Montreal  city  charter — Re- 
course for  damages — Expropri<ition^-  Arbi- 
tration and  award.] — The  owner  of  land 
expropriated  for  the  widening  of  streets 
in  1895  may  maintain  an  action  for  damages 
to  recover  the  value  of  the  land  so  taken  not- 
withstanding the  provisions  of  52  Vict.  c.  79, 
as  to  expropriation,  arbitration  and  award, 
and  the  amendment  thereto  by  59  Vict.  c. 
49,  s.  17  passed  after  possession  had  been 
taken  by  the  corporation.  Fairman  v.  City 
of  Montreal,  xxxi.,  210. 

49.  Pledge  —  Deposit  with  tender  —  For- 
feiture— Breach  of  contract — Municipal  cor- 
pafation — Right  of  action — Damages — Corn- 
pensation  and  set-off  —  Restitution  of  thing 
pledged— Arts.  1966,  1969,  1971,  1972,  1975, 
C.  C — Practice  on  appeal — Irregular  proce- 
dure.]— C.  on  behalf  of  J.  C.  &  Co..  a  firm 
of  contractors  of  which  he  was  a  member,  de- 
posited a  sum  of  money  with  the  City  of  Mon- 
treal as  a  guarantee  of  the  good  faith  of  J. 
C.  &  Co.,  in  tendering  to  supply  gas  for  illu- 
minating and  other  purposes  to  the  city  and 
the  general  public  within  the  city  limits  at 
certain  fixed  rates,  lower  than  those  previ- 
ously charged  by  companies  supplying  such 
gas  in  Montreal,  and  for  the  due  fulfilment  of 
the  firm's  contract  entered  into  according  to 
the  tender.  After  the  construction  of  some 
works  and  laying  of  pipes  in  the  public  streets, 
J.  C.  &  Co.  transferred  their  rights  and  privi- 
leges under  the  contract  to  another  company 
and  ceased  operations.  The  plaintiff,  after- 
wards, as  assignee  of  C,  demanded  the  re- 
turn of  the  dej/osit  which  was  refused  by  the 
city  council  which  assumed  to  forfeit  the  de- 
posit and  declare  the  same  confiscated  to  the 
city  for  non-execution  by  J.  C.  &  Co.  of  their 
contract.  After  the  transfer,  however,  the 
companies  supplying  gas  in  the  city  reduced 
the  rates  to  a  price  below  that  mentioned  in 
the  tender  so  far  as  the  city  supply  was  af- 
fected, although  the  rates  charged  to  citizens 
were  higher  than  the  price  mentioned  in  the 
contract.  Held,  that  the  deposit  so  made 
was  a  pledge  subject  to  the  provisions  of  the 
sixteenth  title  of  the  Civil  Code  of  Ix)wer  Can- 
ada and  which,  in  the  absence  of  any  express 
stipulation,  could  not  be  retained  by  the 
pledgee,  and  that,  as  the  city  had  appropriated 
the  thing  pledged  to  its  own  use  without  au- 
thority, the  security  was  gone  by  the  act  of 
the  creditor  and  the  debtor  was  entitled  to  its 
restitution  although  the  obligation  for  which 
the  security  had  been  given  had  not  been  ex- 
ecuted.— On  a  cross-demand  by  the  defendant 
for  damages,  to  be  set-off  in  compensation 
against  the  plaintiff's  claim  :  Held,  that,  as 
the  city  had  not  been  obliged  to  pay  rates  in 
excess  of  those  fixed  by  the  contract,  no  dam- 
age could  be  recovered  in  respect  to  the  obli- 
gation to  supply  the  city ;  and  that  the  breach 
of  contract  in  respect  to  supplying  the  public 
did  not  give  the  corporation  any  right  of  ac- 
tion for  damages  suffered  by  the  citizens  in- 
dividually. Held,  further,  that  prospective 
damages  which  might  result  from  the  occu- 
pation of  the  city  streets  by  the  pipes  actually 
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laid  and  abandoned  were  too  remote  and  un- 
certain to  be  set-off  in  compensation  o1^  the 
claim  for  the  return  of  the  deposit.  Finnic 
T.  Citp  of  Montreal,  xxxii.,  335. 

50.  Ikuvigahle  Waters  —  Obstruction  of  ac- 
ct99— Damages— JfS  d  U  V»c*.  c.  43  (Q.)  — 
Remedy. 

See  Railway,  68. 

51.  Specific  performance  —  Damages  for 
non-performance  —  Conditions  of  bonus  by- 
law— Prior  agreement — Remedy  of  municipal 
corporation. 

See  Railways,  89. 

52.  Obstruction  of  beach  privileges — Com- 
pensation  for  loss   of   riparian   rxghts — Tort, 

See  ExFBOPRiATiON,  21. 

33.  Statutory  redress  —  Damages — Negli- 
gence— Highway — Lowering  grade — Excava- 
tions—51    Vict,  c,  42,  s.  190    {B.C.) 

See  Municipal  Institution,  162. 

54.  Damages — Flooding  lands — Repairs  to 
roads — Mandamus — Municipal  drains. 

See  Damage.  3. 

55.  Nuisance  —  Damages  —  Use  of  street  by 
railway  company — North  Shore  RaUioay, 

See  Railways,  71. 

5€.  Breach  of  contract — Lease  of  printing 
press — Damages — Power  of  attorney — Art.  120 
(7)  C.  O.  P. 

See  Contract,  13. 

57.  Municipal  corporation  —  Expropriation 
proceedings  —  Negligence  —  Interference  with 
proprietary  rights — Abandonment  of  proceed- 
ings —  Damages  —  Servitudes  established  for 
pubHc  utaity—Arts.  406,  W,  507,  1053  G.  C. 
— Eminent  domain. 

See  Sebvitude,  6. 

58.  Action  to  compel  completion  of  pur- 
chase— Settlement  after  judgment — Subsequent 
action  for  interim  damages. 

See  Insolvency,  49. 

59.  Damages  —  Evidence  —  Misdirection 
—Netp  irialr-^0  Vict.  c.  24,  s.  S70  {N.B.) 

See  New  Tbial,  80. 

60  Personal  injuries  caused  by  negligence — 
Examination  of  plaintiff  de  bene  esse — Death 
of  plaintiff  —  Subsequent  action  under  Lord 
CampbelCs  Act — Material  issues — Evidence. 

See  Evidence,  19. 

61.  Injuries  to  leased  lands — Domain  utile 
— Petitory  action  by  lessor — Adding  parties. 

See  Railways,  152. 


6.  Estoppel. 

62.  Municipal  work — Improper  (instruction 
— Snit  by  a  contractor. 

See  Estoppel,  3. 


63.  Art.  19  0.  0.  P. — Suit  by  trustee— Deed 
by  defendant — Estoppel — Prescription. 

See  Trusts,  5. 

64.  Bar  to  action — Sheriff — Trespass — Sale 
of  goods  by  insolvent — Bona  fides— Judgment 
of  inferior  tribunal— Estoppel— Res  judicata — 
Fraudulent  preferences — Pleading. 

See  Pleading,  29. 

65.  Title  to  land — Action  en  bornage — <S^i*r- 
vcyor^s  report — Chose  jug^e. 

See  Res  Judicata,  8. 

^6.  Assessment  and  tuxes — Appeal  from  as- 
sessment— Estoppel — Judgment  confirming  de- 
cision of  municipal  committee  —  Payment  of 
taxes  under  protest — Res  judicata. 

See  Assessment  and  Taxes,  1. . 

67.  Emphyteutic  lease — Sale  of  lands — De- 
scription of  boundaries — Conduct  of  parties — 
Acquisitive  prescription  —  Right  of  action — 
Priority — Registry  laws. 

See  Railways,  152. 


7.  Judgment. 

68.  Order  by  foreign  tribunal — Judgment — 
Winding-up  order  -^  Gontributories  —  CaUs — 
Declaration — Demurrer. 

See  Winding-up  Act,  11. 

69.  Bar  to  action — Foreign  judgment — Es- 
toppel— Judgment  obtained  after  action  begun 
—R.  S.  N.  S.  {5  «er.),  c.  104,  »•  ^2,  s.-s.  7. 

See  Judgment,  20. 

70.  Action  on  judgment  —  Partnership — 
Judgment  against  firm — Liability  of  reputed 
partner — Bills  and  notes. 

See  Partnership,  40. 


8.  Jurisdiction. 

71.  Jurisdiction — Mortgage  of  foreign  lands 
— Action  to  set  aside  —  Secret  trust  —  Lex 
rei  sitw.]  —  A  Canadian  court  cannot  en- 
tertain an  action  to  set  aside  a  mortgage  on 
foreign  lands  on  the  ground  that  it  was  taken 
in  pursuance  of  a  fraudulent  scheme  to  de- 
fraud creditors  of  the  original  owner  through 
whom  the  mortgagee  claimed  title,  it  not  being 
alleged  in  the  action,  and  the  court  not  be- 
ing able  to  assume,  that  the  law  of  the  foreign 
country  in  which  the  lands  were  situate  cor- 
responded to  the  statutory  law  of  the  pro- 
vince in  which  the  action  was  brought.  Bums 
V.  Davidson  (21  O.  R.  547)  approved  and 
followed.  Purdom  v.  Pavey  tk  Co..  xxvi., 
412. 

72.  Appeal  —  Jurisdiction  —  Appealable 
amount — Monthly  allotcance — Future  rights — 
•*  Other  matters  and  things  *' — R.  S.  C.  c.  135, 
s.  29  ib)-^6  Vict.  c.  29  (D.)— Established 
jurisprudence  in  court  appealed  from. 

See  Appeal.  78. 

73.  Penalties — Plea  of  ultra  vires  of  statute 
— Judgment  on  other  grounds — Jurisdiction  of 
Supreme  Court  of  Canada. 

See  Appeal,  89. 
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74.  Domicile — Contract  by  correapondenoe — 
Indication  of  plaoe  of  payment — Delivery  of 
goods  sold — Cause  of  action — Jurisdiction. 

See  Contract,  134. 


9.    Hypothecaby  Actions, 

75.  Declaration  d'hypoth^ue — Surrender  of 
lands  —  Personal  condemnation  —  Art,  2075 
C,  C]  —  In  an  action  en  declaration  d'hypo- 
th^que  the  defendant  may,  in  default  of  his 
surrendering  the  property  within  the  period 
fixed  by  the  court,  be  personally  condemned  to 

tay   the  full   amount   of  the   sheriff's   claim. 
^ubuc  V.  Kidston,  xvi.^  357. 

76.  Personal  notion  on  covenant  —  Saie  of 
mortgaged  property — Hypothecary  action — Res 
inter  <Uios  acta. 


^ 


See  Sale,  108. 


10.  Limitation  of  Actions. 

77.  Mortgage  —  Bond  —  Covenant  —  Pay- 
ment— Interruption  of  prescription. 

See  Limitation  of  Actions,  1. 

78.  Recovery  of  landr-rJoint  interest — Life 
estate  —  Survivorship  —  Possession — Remain- 
der. 

See  Title  to  Land,  79. 

79.  Suit  by  trustee — Deed  by  defendant — 
Estoppel— Art.  19  C.  G.  P. 

See  Trusts,  5. 

80.  Restoration  of  land  gr^vi  de  substitu- 
tion—Possession— Bad  faith— Art.  2268  C.  C 

See  Substitution,  4. 

81.  Limitation  of  action — Commencement  of 
prescription — Torts — Liability  of  employee  for 
act  of  contractor — Continuing  damages — Pub- 
lic work. 

See  Pbescbiption,  30. 

82.  Municipal  drains — Continuing  trespass 
— Limitation  of  actions — Actions  ex  delictu — 
58  Vict.  c.  4f  s.  295  {N.  S.) 

See  Limitations  of  Actions,  12. 

S3.  Adverse  possession  —  Acquisitive  pre- 
scription— Estoppel  by  deed  —  Conduct  of 
parties — Registry  laws. 

See  Railways.  152. 


11.  Married  Women. 

84.  Married  woman  —  Community  —  Per- 
sonal injuries — Right  of  action — Pleading — 
Exception  d  la  forme  —  Arts.  14*  116, 
119,  C.  C.  P.  (old  text) — Appeal-— Ques- 
tions of  procedure.] — The  right*  of  action  for 
damages  for  personal  injuries  sustained  by  a 
married  woman,  commune  en  biens,  belongs 
exclusively  to  her  husband  and  she  cannot 
sue  for  the  recovery  of  such  damages  in  her 
own  name,  even  with  the  authorization  of  her 
husband. — Where  it  appears    upon    the    face 


of  the  writ  of  summons  and  statement  of 
claim  that  the  plaintiff  has  no  right  of  ac- 
tion, it  is  not  necessary  that  the  objection 
should  be  taken  by  exception  d  la  forme. — 
Absolute  want  of  legal  right  of  action  may 
be  invoked  by  a  defendant  at  any  stage  of 
a  suit.  Judgment  of  the  Court  of  Queen's 
Bench,  3  Q.  P.  R.  1.  overruled  on  the  motifs, 
but  affirmed  in  its  result.  McFarran  v.  Mon- 
treal Park  and  Island  Ry.  Co-,  xxx.,  410. 

85.  Husband  and  wife  —  Separate  prop- 
erty of  wife — Married  Woman's  Property 
Acts  {N.  S.) — Action  by  wife  against  hus- 
band.]— Under  the  Married  Woman's  Prop- 
erty Acts  of  Nova  Scotia,  a  promissory  note 
indorsed  to  the  maker's  wife  can  be  sued 
on  by  the  latter  against  her  husband. 
Judgment  appealed  from  (33  N.  S.  Rep.  1) 
reversed.     Michaels  v.  Michaels,  xxx.,  547. 


12.  Negligence. 

86.  Negligence — Risk  voluntarily  incurred 
— "  Volenti  non  fit  injuria."]— On  the  trial 
of  an  action  for  damages  in  consequence 
of  an  employee  of  a  lumber  company  being 
killed  in  a  loaded  car  which  was  being 
shunted,  the  jury  had  found  that  "  the  de- 
ceased voluntarily  accepted  the  risks  of 
shunting,"  and  that  the  death  of  the  deceased 
was  caused  by  defendant's  negligence  in 
shunting,  in  giving  the  car  ^oo  strong  a  push. 
held,  that  the  verdict  meant  only  that  de- 
ceased had  voluntarily  incurred  the  risks  at- 
tending the  shunting  of  the  cars  in  a  care- 
ful and  skillful  manner,  and  that  the  maxim 
"  volenti  non  fit  injuria  "  had  no  application. 
Smith  v.  Baker  ([1891]  A.  0.  325)  applied. 
The  Canada  Atlantic  Ry.  Co.  v.  Hurdman, 
XXV.,  205. 

87.  Negligence — Joint  tort-feasors — Joinder 
of  defendants — B.  C.  Judicature  Act — Motion 
for  judgment — Findings  of  jury — New  trial — 
Judgment  by  appellate  court. 

See  Navigation,  2. 

88.  Negligence  of  crown  servant — Public 
work — Personal  injuries — Prescription. 

See  Negligence,  206. 


13.  Notice. 

89.  Notice — Suits  against  Government  offi- 
cials— "  Employee  "  Intercolonial  Railway — 
Expropriation — 44  Vict.  c.  25,  s.  109. 

See  Cbown,  64. 

90.  Notice — Letter    by    solicitor — Pleading. 
See  Municipal  Cobpobation,  141. 

91.  Right  of  action  at  common  law — Arbi- 
tration— Municipal  duty  —  Repair  of  drains 
—R.  S.  O.    (1887)    c.  184— Notice  of  action. 

See  Dbainaoe,  2. 

92.  False  arrest — Notice — Public  officer. 

See  Notice,  30. 

93.  Carriers — Express  company  —  Receipt 
for  money  parcel — Notice  of  claim. 

See  No.  21  ante. 
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14.   NULUTY. 

94.  Administration  —  Trustees  —  Ag^ents 
—yuttitp—Art,  US4  C.  C.]— In  an  action 
vbere  no  special  demand  to  that  effect  has 
been  made,  the  court  cannot  declare  the  nul- 
lity of  a  deed  of  transfer  alleged  to  have  been 
m&de  in  contravention  of  the  provisions  of 
art.  1484  of  the  Civil  Code.  Ouertin  v. 
ib/Kf/errc,  xxvii.,  522. 

95.  Setting  aside  voluntary  conveyance  — 
PJcitdiHff— Assignment  for  benefit  of  creditors. 

See  Assignment.  2. 


15.  Parties. 

CW5.  Husband  and  wife — Community — Deb- 
tor and  creditor — Liquidation  of  insolvent 
CMi^ite — Principal  and  agent — Deposit  in  bank 
—Right  of  action — Recovery  of  wife's  prop- 
ertf. 

See  Pbtncipal  and  Agent,   20. 

97.  Parties — Promotion  of  joint  stock  com- 
pany— Hijfrepresentation — Action  by  share- 
holders— Delay — Estoppel. 

See  Company  Law,  37. 

^  Insolvency — Setting  aside  chattel  mort- 
ysge — Parties. 

See  Frauduijcnt  Pbefebences,  3. 

99.  Tierce-opposition  —  Setting  wide  judg- 
ment— Intervention — Locus  standi — Prescrip- 
tion— Want  of  parties. 

See  Title  to  Land,  131. 

100.  Fictitious  lease — Attornment  by  mort- 
gsgor — Distress  for  rent — Seizure  in  execu- 
tion— Locus  standi  of  third  parties. 

See  LandijOSD  and  Tenant,   1. 

lOL  Suit  in  vice-admiralty  —  Salvage  — 
Psrties — Proceeding  in  rem. 

See   Shipping,  5. 

102.  Ejectment — Pleading  —  Husband  and 
vifi. — t*raudulent  conveyance. 

See  E3JECTMENT,  1. 

IftS.  Accidental  injury — Runaway  team — 
THepkone  pole — Third  party — Costs, 

See  Negligence,  192. 

104.  Parties — Principal  and  agent — Statu- 
tory board  of  commissioners  —  Contract  — 
Waterworks. 

See  Municipal  Cobpobation,  65. 

10.'>.  Adding  parties — Damages  to  leasehold 
property — Legal  and  beneficial  estates. 

See  Railway.,  152. 


16.  Pabtnerships. 

10^.  Partnership — Division  of  assets — Art, 
l^fS  C.  C. — Mandate — Debtor  and  creditor — 
icrount.] — Upon  the  dissolution  of  a  part- 
nership, where  one  of  the  partners  has  been 


entrusted  with  the  collection  of  moneys  due 
as  the  mandatary  of  the  others,  any  of  bis 
co-partners  may  bring  suit  against  him  dir- 
ectly either  for  an  account  under  the  man- 
date, or  for  money  had  and  received.  Lefebvre 
v.  Aubry,  xxvi..  602. 

107.  Contract  under  seal  —  Undisclosed 
principal  —  Partnership  —  Amendtnent.] — P. 
sold  mining  areas  and  was  paid  part  of  the 
price.  The  purchaser  signed  an  agreement 
under  seal  that  he  would  organize  a  com- 
pany to  work  the  areas  and  give  P.  stock 
for  the  balance  at  the  market  price.  H. 
organized  a  company  which  received  a  deed 
of  the  land  and  did  some  work  but  fin- 
ally ceased  operations.  Only  a  small  part  of 
the  stock  was  sold  and  none  was  gi^'en  to  P., 
who  took  action  against  the  purchaser  and  H., 
claiming  that  the  latter  was  a  partner  of  the 
purchaser  and  that  the  agreement  was  signed 
on  behalf  of  both.  The  purchaser  did  not 
defend  the  action.  Held,  that  no  action  could 
lie  against  II.  on  the  agreement  under  seal 
not  signed  by  him  even  if  it  was  for  his  benefit 
and  a  seal  was  not  necessary. — The  court  re- 
fused to  interfere  with  the  discretion  of  the 
court  below  in  refusing  an  amendment  to  the 
statement  of  claim.  Porter  v.  Pelton^  xxxiii., 
449. 

108.  Penal  statute  —  Prohibited  contract — 
Nullity — Railway  director — Partnership  with 
contractor — Action  pro  socio — '*  The  Consoli- 
dated Railway  Act,  1879." 

See  Constitutional  Law,  30. 


17.  Petition  op  Right. 

109.  Petition  ef  right — Public  work — "Segli- 
gence  of  Crown  servants  —  Liability  as  com- 
mon carrier — Contract — Tolls.^  —  A  petition 
of  right  does  not  lie  to  recover  compensa- 
tion from  the  Crown  for  damage  occasioned 
by  the  negligence  of  its  servants  to  the  prop- 
erty of  an  individual  using  a  public  work. 
An  expressed  or  implied  contract  is  not  created 
with  the  Crown  because  an  individual  pays 
tolls  imposed  by  statute  for  the  use  of  a 
public  work,  such  as  slide  dues  for  passing 
his  logs  through  government  slides.  In  such 
a  case  the  Crown  cannot  be  held  liable  as  a 
common  carrier.  The  Queen  v.  McFarlane^ 
vii.,  210. 

110.  Claim  aoainst  Province  of  Canada — 
B.  N.  A.  Act  (1867)  s.  111—Contract-^rder- 
in-council — Petition  of  right.'\ — Prior  to  con- 
federation T.  was  cutting  timber  under  li- 
cense from  the  Province  of  Canada  on  ter- 
ritory in  dispute  with  New  Brunswick.  To 
utilize  the  timber  he  had  to  send  it  down 
the  St.  John  River,  and  it  was  seized  by  the 
authorities  of  New  Brunswick  and  only  re- 
lea.sed  upon  payment  of  fines.  T.  continued 
paying  the  fines  for  two  or  three  years  until 
he  was  obliged  to  abandon  the  business.  After 
the  two  provinces  had  agreed  upon  the 
boundary,  a  commission  was  appointed  to 
determine  the  state  of  accounts  between 
them  in  respect  to  such  territory.  One  mem- 
ber only  reported  finding  New  Brunswick  in- 
debted to  Canada  in  $20,000  and  upwards, 
and  in  1871  these  figures  were  verified  by  the 
Dominion  auditor.  Both  before  and  after 
confederation  T.  frequently  urged  the  Govern- 
ment of  Canada  to  collect  this  amount,  and 
indemnify    licensees   who   had   suffered   while 
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cutting  timber  owing  to  the  dispute.  Finally 
by  order-in-council  of  the  Dominion  Govern- 
ment (to  whom  it  was  claimed  the  debt  of 
New  Brunswick  was  transferred  by  the  B. 
N.  A.  Act)  it  was  declared  that  a  certain 
amount  was  due  to  T.  which  would  be  paid 
on  the  consent  of  the  Governments  of  Ontario 
and  Quebec.  Such  consent  was  obtained, 
and  payments  on  account  were  made  by  the 
Dominion  Government  first  to  T.  and  after- 
wards to  the  suppliant  to  whom  T.  assigned. 
Suppliant  proceeded  by  petition  for  the  bal- 
ance. The  Crown  demurred  on  the  ground 
that  the  claim  was  not  founded  upon  a  con- 
tract, and  was  not  properly  a  subject  for 
petition  of  right.  Fournier,  J.,  overruled 
the  demurrer  (1  Ex.  0.  R.  356).  Held,  revers- 
ing the  judgment  appealed  from,  (Fournier 
and  Henry,  J  J.,  dissenting),  that  there  be- 
ing no  previous  indebtedness  shewn  to  T. 
either  from  New  Brunswick,  the  Province  of 
Canada  or  the  Dominion,  the  order-in-coun- 
cil did  not  create  a  debt  between  T.  and  the 
Dominion  Government  which  could  be  en- 
forced by  petition  of  right.  The  Queen  v. 
Dunn,  xi.,  386. 

111.  Contract  —  PulUc  works  —  Progress 
estimates  —  Engineer's  certificate  —  Revision 
by  succeeding  engineer — Action  for  payment 
on  monthly  certificate.'] — A  contract  with 
the  Crown  for  building  locks  and  other  works 
on  a  government  canal  provided  for  monthly 
payments  to  the  contractors  of  90  per  cent, 
of  the  value  of  the  work  done  at  the  prices 
named  in  a  schedule  annexed  to  the  con- 
tract, such  payments  to  be  made  on  the 
certificate  of  the  engineer,  approved  by  the 
Minister  of  Railways  and  Canals,  that  the 
work  certified  for  had  been  executed  to  his 
satisfaction;  the  certificate  so  approved  was 
to  be  a  condition  precedent  to  the  right  of 
the  contractors  to  the  monthly  payments, 
and  the  remaining  10  per  cent,  of  the  whole 
of  the  work  was  to  be  retained  until  its 
final  completion :  the  engineer  was  to  be  the 
sole  judge  of  the  work  and  materials,  and 
his  decision  on  all  questions  with  regard 
thereto,  or  as  to  the  meaning  and  inten- 
tion of  the  contract,  was  to  be  final ;  and 
he  was  to  be  at  liberty  to  make  any  changes 
or  alterations  in  the  wx)rk  which  he  should 
deem  expedient.  Held,  that  though  the  value 
of  the  work  certified  to  by  the  monthly  certi- 
ficates was  only  approximate  and  subject  to 
revision  on  completion  of  the  whole,  yet  where 
the  engineer  in  charge  had  changed  the  char- 
acter of  a  particular  class  of  work,  and  when 
completed  had  classified  it  and  fixed  the  value, 
his  decision  was  final  and  could  not  be  re- 
opened and  revised  by  a  succeeding  enarineer. 
Held,  also,  that  the  contractors  could  pro- 
ceed by  action  if  payment  on  a  monthly  cer- 
tificate was  withheld,  and  w^ere  not  obliged  to 
await  the  final  completion  of  the  work  be- 
fore suing.    Murray  v.  The  Queen,  xxvi.,  203. 

112.  Crown — Contract  —  Right  of  action — 
Public  officer — Solicitor  and  client — R.  »S.  C. 
cc.  114.  iio — Inquiry  as  to  public  matters — 
Remuneration  of  commissioner — Quantum 
meruit,] — The  judgment  api>ealed  from  (7 
Ex.  C.  R.  351)  held  that  a  person  appointed 
under  R.  S.  C.  c.  115,  as  commissioner  to 
make  inquiry  and  report  on  conduct  in  oflice 
of  an  officer  or  servant  of  the  Crown,  could 
not  recover  for  his  services  as  such  commis- 
sioner, there  being  no  provision  for  such  pay- 
ment :  that  such  service  was  not  rendered  in 
virtue  of  any  contract  but  merely  by  virtue  of 


appointment  under  the  statute  and  that  such 
appointment  partakes  more  of  the  character 
of  a  public  office  than  of  a  mere  employment 
under  a  contract  express  or  implied.  The  Su- 
preme Court  affirmed  the  judgment  appealed 
from.  Strong,  C.J.,  and  Girouard,  J.,  dis- 
senting.   Tucker  v.  King,  xxxii.,  722. 

113.  Public  work  —  'Scgligence  of  Crown 
officials  —  Right  of  action  —  Liability  of  the 
Crown— 60  d  51  Vict.  c.  16,  ss.  16.  23,  58— 
Jurisdiction  of  the  Exchequer  Court — Pre- 
scription — Art.  2261  C.  C.]— Lands  in  the 
vicinity  of  the  Lachine  Canal  were  injuri- 
ously affected  through  flooding  caused  by  the 
negligence  of  the  Crown  officials  in  failing  to 
keep  a  syphon -tunnel  clear  and  in  proper  order 
to  carry  off  the  waters  of  a  stream  which  had 
been  diverted  and  carried  under  the  canal 
and  also  by  part  of  the  lands  being  spoiled 
by  dumping  excavations  upon  it.  Held,  re- 
versing the  judgment  appealed  from  (7  Ex. 
C.tR.  1),  (Pavies,  J.,  dissenting),  that  the 
owner  had  a  right  of  action  and  was  entitled 
to  recover  damages  for  the  injuries  sustained 
and  that  the  Exchequer  Court  of  Canada  had 
exclusive  original  jurisdiction  in  the  matter 
under  the  provisions  of  ss.  16,  23,  and  58  of 
the  Exchequer  Court  Act.  The  Queen  v. 
Filion,  (24  Can.  S.  C.  R.  482)  approved; 
The  City  of  Quebec  v.  The  Queen,  (24  Can. 
S.  C.  R.  430)  referred  to. — The  prescription 
established  by  art.  22G1  of  the  Civil  Code  of 
Lower  Canada  applies  to  the  damages  claimed 
by  appellant  in  his  petition  of  right.  Letour- 
neuw  v.  The  King,  xxxiii.  335. 

114.  Public  work  —  Contract  binding  on 
the  Crown  —  Appropriation  by  Parliament 
— Unauthorized  expenditure — Quantum  mer- 
uit—Petition  of  right— 31  \wt.  c.  12,  ss,  7, 
15,  20, 

See  Contract,  91. 

115.  Negligence  —  Tort — Public  work — Car- 
rier — Petition  of  right — Public  servants. 

See  Railways,  100. 

116.  Petition  of  right — Contract  for  public 
work — Transfer  without  consent — Cancellation 
— Breach — Right  to  recover. 

See  Contract,  93. 

117.  Petition  of  right  —  Allegation  of  per- 
formance —  Condition  precedent — Pleading — 
Amendment, 

See  Contract,  58. 


18.  Petitory  Actions. 

118.  Pi'titoire  —  Demolition  of  completed 
works — Form  of  action — Mitoyenet^ — Ddnon- 
ciation  de  nouvel  ceuvre  —  Possessoire,]  — 
Plaintiff  prayed  for  the  removal  of  a  wall  and 
demolition  of  works  in  connection  there witli 
and  also  for  £500  damages  with  interest  and 
costs.  Held,  that  demolition  of  completed 
works  may  properly  be  demanded  in  a  peti- 
tory action  for  the  recovery  of  property  and 
that  the  present  action  is  one  in  the  nature  of 
a  petitory  action  and  not  an  action  posses- 
scire  or  en  d6nonciaiion  de  nouvel  ceuvre. 
Joyce  V.  Hart,  i.,  320. 

119.  Petitory  conclusions  —  Removing  trus- 
tee— Recovery  of  chiurch  property — Pleading — 
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SS  Vict.  c.  72  (Q.)l— By  deed  on  23rd  Novem-  i 
ber,  1871,  duly  registered,  plaintiff,  defendant, 
and  two  others  as  trustees  of  the  Presbyterian 
Church  of  CAte  St.  George,  in  connection  with 
the  Church  of  Scotland,  became  purchasers  of 
the  ground  upon  which  a  church  was  subse- 
qcently  erected.  At  the  time  of  action  the 
trustees,  with  the  exception  of  fhe  plaintiff 
and  defendant,  were  dead.  A  union  of  the 
Pn«5byterian  Gliurches  of  Canada  took  place 
in  June.  1875.  To  further  this  union  and  re- 
move* any  obstructions  which  might  arise  out 
of  the  trusts  by  which  the  property  of  any 
of  the  churches  was  held,  the  "  Union  Act/' 
<3S  Vict.  c.  72  (Q.))  was  passed,  which  by 
f.  2.  provided  "  that  if  any  congregation  in 
connection  or  communion  with  any  of  the 
said  churches  decide,  at  any  meeting  of  the 
said  congregation  regularly  convened,  accord- 
ine  to  the  rules  of  ^e  said  congregation,  or 
tLtr  custom  of  the  church  with  which  it  is  in 
coQDection,  and  held  in  the  two  years  after 
rach  nniOD,  by  the  majority  of  the  votes  of 
those  who,  according  ^  the  rules  of  the  said 
coogr^ation,  or  the  custom  of  the  church 
with  which  it  is  in  connection,  are  entitled  to 
vote  at  such  meeting,  not  to  form  part  of  the 
said  union,  but  on  the  contrary  to  separate 
itself  therefrom,  then  and  in  such  case,  the 
property  of  the  said  congregation  shall  not  be 
aifected  by  this  Act,  nor  by  any  of  the  pro- 
risioos  thereof."  Plaintiff  claimed  that  no 
laeeting  of  the  congregation  had  been  regu- 
larly convened,  or  conducted  according  to  its 
nles.  or  the  custom  of  the  church,  and  that 
cocseqnently  the  property  was  affected  by  the 
litatute,  and  should  be  held  and  administered 
for  the  benefit  of  the  congregation  in  connec- 
*:on  with  the  united  church,  i.  e..  "  The  Pres- 
byterian Church  in  Canada."  Plaintiff  also 
tilf^ed  that  defendant  had  ceased  to  be  a  trus- 
t<^.  and,  acting  with  a  minority  of  the  congre- 
zr.iion  who  refused  to  enter  into  the  united 
hurch,  had  taken  forcible  possession  of  the 
ctorch  property  and  excluded  therefrom  the 
pU  in  tiff  and  the  congregation,  for  which  he 
Ta>  trustee.  Plaintiff  as  sole  aoryiving  and 
acting  trustee,  sueing  for  himself  in  his  said 
qntlity.  and  for  the  congregation,  claimed  the 
property  and  that  defendant  be  ordered  to 
qnit  and  abandon  the  same,  and  be  declared 
not  to  be  a  trustee  of  said  property.  Defend- 
?.n\  admitted  that  he  was  not  a  trustee,  but. 
while  saying  that  he  had  no  quality  to  defend 
t>  action,  alleged  that  3  regularly  convened 
m«^tings  had  been  held,  within  the  2  years, 
th«»  effect  of  which  "was  to  take  the  church 
and  property  out  the  union  and  that,  at  these 
Cff^ings,  trustees  were  legally  appointed  to 
i^place  those  deceased.  The  Superior  Court 
'it*iiiii«ed  the  action  on  the  sole  ground  that 
because  the  trust  deed  said  nothing  about  sur- 
v;^oni,  but  provided  for  a  succession,  there 
f.-ould  be  no  action  unless  the  succession  was  ' 
l*:st  filled  up.  The  Queen's  Bench  aflSrmed 
'ills  judgment,  the  majority  presumably  on  the 
ground  stated.  Cross,  J.,  alone  giving  as  his 
reaon  that  the  meetings  referred  to  were  suffi- 
':«Tit  compliance  with  the  law  to  take  the 
rroperty  out  of  the  union.  Held,  affirming 
tU  judgment  appealed  from,  that  the  action 
b^ing  petitory,  and  defendant  having  pleaded 
and  proved  that  he  was  not  and  had  never 
(r«tended  to  be  in  possession  of  the  prop^ty, 
plaintiff  must  fail ;  and  that  he  was  not  en- 
tity to  a  judgment  declaring  one  not  a  trus- 
ts* who  did  not  pretend  to  be  and  admitted 
that  he  was  not  a  trustee,  Henrv,  J.,  dis- 
secting, iforrwofi  V.  McCuatg,  l9th  June, 
lyS:  Cass.  Dig.  (2  ed.)   642. 


120.  Ledse  —  Transfer  of  lease  —  Title  to 
land  —  Alienation  for  rent  —  Emphytetisvi — 
Bail  d  rente  —  Bail  d  longues  annSes  —  Droit 
tnohilier  —  Cumulative  demand — Incompatible 
pleadinffs  —  Action  p^titoire — Arts.  56*7,  572, 
159S  G.  C.—Arts.  176.  177  (h)  1064,  1066  C. 
P.  Q. — Possessory  action — R6integrande — D&- 
nonciation  de  nouvel  wuvre.] — An  instrument 
by  which  lands  were  leased  for  sixteen  years 
at  an  annual  rental,  subject  to  renewal  for  a 
further  term  of  twelve  years,  provided  for  the 
construction  of  certain  buildings  and  improve- 
ments by  the  lessee  upon  the  leased  premises, 
and  hypothecated  these  contemplated  amelior- 
ations to  secure  payment  of  rent  and  perform- 
ance of  the  obligations  of  the  lessee.  The 
leased  premises  were  transferred  by  the  lessee 
by  deed  of  sale,  and  on  disturbance  an  action, 
with  both  petitory  and  possessory  conclusions^ 
was  brought  by  the  transferee  against  an  al- 
leged trespasser,  who  pleaded  title  and  pos- 
session in  himself  without  taking  objection  to 
its  cumulative  form.  Held,  affirming  the 
judgment  appealed  from,  that  under  the  cir- 
cumstances the  action  should  be  treated  as 
petitory  only ;  that  the  contract  under  the 
instrument  described  "was  neither  emphyteusis 
nor  a  bail  d  rente  (lease  in  perpetuity),  but 
merely  an  ordinary  contract  of  lease  which 
did  not  convey  a  title  to  the  land  nor  real 
rights  sufficient  to  confer  upon  the  transferee 
the  right  of  instituting  a  petitory  action  in 
his  own  name.  Held,  also,  that  the  transfer 
by  the  deed  of  sale  of  such  leased  premises 
would  not  support  the  petitory  action,  as  the 
lessee  could  not  convey  proprietary  rights 
which  he  did  not  himself  possess.  Price  v. 
LeBlond,  xxx.,  539. 

121.  Petitory  action  —  Deed  to  married 
woman  —  Authorization  of  husband — Title  to 
land  —  Trespass.]— -Quwre,  Would  a  deed  of 
land  to  a  married  woman  without  the  author- 
ization of  her  husband  be  sufficient  to  support 
a  petitory  actioil?  Chalifour  v.  Parent,  xxxi., 
224. 

122.  Action  petitoire  —  Title  to  lands 
— Mistake  of  title  —  Good  faith  —  Common 
error  —  Demolition  of  works  —  Right  of  ac- 
cession—Arts.  412,    413,    4'29,   et   seq.,   1047, 

1241  C.  C. 

See  Boundary,  4. 

123.  Municipal  corporation  —  Construction 
of  sidewalk—Trespass — Action  en  bornage — 
Petitory  action  —  Amendment  of  pleadings — 
Practice. 

\ 
8ee  No.  171,  infra. 

124.  Recovery  of  property  under  lease — Em- 
phyteusis— Damages — Beneficial  estate — Add- 
ing parties. 

See  Railways,  152. 


19.  Possessory  Actions. 

125.  Trespass  —  Possession  annale  —  Pos- 
sessory action  —  Equivocal  possession — Right 
of  way.]  —  In  a  possessory  action  by  P. 
against  II..  the  latter  denied  P.'s  possession 
and  pleaded  that  he  was  proprietor  and  had 
exercised  a  right  of  way  over  the  lands  in  dis- 
pute, a  roadway  between  their  adjoining  pro- 
perties, for  a  number  of  years.  At  the  trial 
defendant  put  in  his  title.  The  plaintiff 
proved  possession  for  a  year  by  closing  up  the 
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roadway  with  a  fence  and  putting  his  cattle 
there,  and  that  at  timee  he  allowed  defendant 
and  others  to  use  the  roadway  to  get  to  the 
river,  but  that  when  defendant  took  down  the 
fence  he  immediately  restored  it,  and  that  de- 
fendant then  as^ed  him  to  let  him  use  it; 
that  it  was  after  defendant  had  again  taken 
forcible  possession  that  he  instituted  the  pre- 
sent action.  The  courts  below  held  that  both 
parties  had  only  proved  an  equivocal  posses- 
sion and  dismissed  the  plaintiff's  action,  or- 
dering that  their  rights  should  be  tried  au 
p^titoire,  Held^  Fournier,  J.,  dissenting,  that 
as  plaintiff  had  proved  possession  ariitno 
domini  for  a  year  and  a  day,  he  should  be  re- 
instated and  maintained  in  peaceable  posses- 
sion of  ^e  land,  and  defendant  forbidden  to 
trouble  him  by  exercising  a  right  of  way  over 
the  land  in  question,  reserving  to  the  latter 
his  recourse  to  revendicate  au  pHitoire  any 
right  he  might  have.  Pinaonneauli  v.  Hehert, 
xiii.,  450. 

126.  Action  on  disturbance  —  Possessory 
action  —  "  Possession  annate  "  —  Arts,  946, 
and  948  C.  C.  P,  —  Nature  of  possession 
of  unenclosed  vacant  lands — Boundary  marks 
— Delivery  of  possession.] — In  1890,  G.  pur- 
chased a  lot  of  land  25  feet  wide,  and  the 
vendor  pointed  it  out  to  him,  on  the  ground, 
and  shewed  him  the  pickets  marking  its  width 
and  depth.  The  lot  remained  vacant  and  un- 
enclosed up  to  the  time  of  the  disturbance, 
and  was  assessed  as  a  25  foot  lot  to  6.,  who 
paid  all  municipal  taxes  and  rates  thereon. 
In  1895  the  adjoining  lot,  which  was  also 
vacant  and  unenclosed,  was  sold  to  another 
person  who  commenced  laying  foundations  for 
a  building,  and,  in  doing  so,  encroached  by 
two  feet  on  the  width  of  the  lot  so  purchased 
by  G.,  who  brought  a  possessory  action  with- 
in a  couple  of  months  from  the  date  of  the 
disturbance.  Held,  that  the  possession  an- 
nate, required  by  article  9443. of  the  Code  of 
Civil  Procedure,  was  sufficiently  established  to 
entitle  the  plaintiff  to  maintain  his  action. 
Gauthier  v.  Masson,  xxvii.,  575. 

127.  Municipal  corporation — Construction 
of  sidewalk — Trespass — Action  en  homage — 
Petitory  action — Amendment  of  pleadings — 
Practice, 

See  No.  171  infra. 


20.  Pbincipal  and  Agent. 

128.  Sale  of  goods — Action  hy  undisclosed 
principal — Contract  by  agent  —  Option  to 
take  bill  of  lading  or  reweigh— Deficient  de- 
livery— Pleading  —  Tender  and  payment  into 
court — Acknowledgment  of  liability — Estop- 
pel.]— ^Action  for  $3,038.44,  price  of  810  tons, 
6  cwt.  of  coal  sold  by  their  agents  T.,  M.  & 
Co.,  through  a  broker,  as  per  following  note. 
*•  Messrs.  T.,  M.  &  Co. :— I  have  this  day  sold 
for  your  account,  to  arrive,  to  the  V.  Hudon 
Cotton  Mills  Co.,  the  810  tons,  5  cwt.  .  .  . 
coal  per  bill  of  lading,  per  *  Lake  Ontario/  at 
$3.75  per  ton  of  2,240  lbs.,  duty  paid,  ex  ship ; 
ship  to  have  prompt  dispatch.  Terms,  net 
cash  on  delivery,  or  30  days  adding  interest, 
buyers'  option.  Brokerage  payable  by  you, 
buyer  to  have  privilege  of  taking  bill  of  lading, 
or  re-weighing  at  sellers'  expense."  Defendants 
pleaded  that  the  contract  was  with  T.,  M.  & 
Co.  personally,  that  plaintiffs  had  no  action ; 
that  the  cargo  contained  only  755  tons,  580 


lbs.  =  $2,868.72,  which  they  had  offered  T., 
M.  &  Co.,  together  with  the  price  of  10  tons 
more  to  avoid  litigation,  in  all  $2,890.72, 
which  they  brought  into  court,  without  ac- 
knowledging their  liability  to  plaintiffs,  and 
prayed  dismissal  of  action  as  to  any  greater 
sum.  Held,  per  Ritchie,  C.J.,  and  Tascher- 
eau  and  Gwynne,  J  J.,  (Fournier  and  Henry, 
J  J.,  dissenting,)  that  it  was  unnecessary  to 
decide  the  question  as  to  whether  the  action 
could  be  brought  by  the  undisclosed  principal, 
for  by  their  plea  of  tender  and  payment  into 
court  the  defendants  had  acknowledged  their 
liability  to  the  plaintiffs,  although  such  ten- 
der and  deposit  had  been  made  **  without  ac- 
knowledging their  liability." — Per  Strong,  J. 
That  the  action  by  respondents  ( undiscflosed 
principals)  was  maintainable. — Per  Fournier 
and  Henry  J  J.,  (dissenting),  that  the  action 
by  respondents  (undisclosed  principals)  was 
not  maintainable,  and  that  the  appellants  were 
not  precluded  from  setting  up  this  defence  by 
their  plea  of  tender  and  payment  into  court — 
It  was  proved  that  defendants  agreed  to  take 
the  coal  as  per  bill  of  lading  without  having 
it  weighed.  They,  however,  caused  it  to  be 
weighed  in  their  own  yard,  without  notice  to 
the  vendors,  and  the  cJargo  was  found  to  con- 
tain only  755  tons,  580  lbs.  About  three 
weeks  after  having  received  the  bill  of  lading, 
when  called  upon  to  pay,  they  claimed  a  re- 
duction for  the  deficiency.  Held,  Fournier  and 
Henry,  JJ.,  dissenting,  that  defendants  had 
no  right  to  refuse  payment  for  the  cargo 
on  grounds  of  deficiency  in  delivery,  consider- 
ing that  the  weighing  was  done  by  them  in  the 
absence  of  plaintiffs  without  notice  to  them, 
and  at  a  time  when  defendants  were  bound 
by  the  option  they  had  previously  made  of 
taking  the  coal  in  bulk.  Judgment  appealed 
from  (2  Dor.  Q.  B.  356)  afllrmed.  V,  Hudon 
Cotton  Co.  V,  Canada  Shipping  Co.,  xiii.,  401. 


21.  Pbohibition. 

129.  Mortgage  debt  —  Collateral  bond  — 
Foreclosure — Sale  of  land — Suit  for  residue 
of  debt — Prohibition. 


See  MOBTQAGE.  59. 


22.  Replevin  and  Revendication. 

130.  Replevin  —  Confusion  of  chattels  — 
Common  property — Trespass — Title  to  land 
— Possession — Unmarked  logs.] — L.  claiming 
lands  under  a  paper  title,  built  a  barn  and 
camp  in  1875,  commenced  and  continued  log- 
ging all  that  winter  and  in  subsequent  years. 
In  1877  McD.,  setting  up  title  under  pre- 
tended authority  of  a  town-meeting,  entered 
upon  and  cut  trees  on  the  lands  and  put  the 
logs,  unmarked,  on  the  ice  outside  and  inside 
L.'s  boom,  mixing  them  with  logs  already  cut 
by  L.,  in  such  a  way  that  they  could  not  be 
distinguished.  In  an  action  of  replevin  by  L.  ; 
Held,  that  L.'s  possession  of  the  lands  was 
sufficient  to  entitle  them  to  recover,  in  the  pre 
sent  action  against  the  wrongdoer,  all  the 
logs  cut  on  the  lands. — Per  Strong,  J.  When 
a  party  wrongfully  commingles  his  chattels 
with  those  of  another,  all  the  latter  can  re- 
quire is.  that  he  should  be  permitted  to  take 
from  the  whole  an  equivalent  in  number  and 
quality  for  those  which  he  originally  possessed. 
McDonald  v.  Lane,  vii.,  462. 
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131.  Revendication  —  Replevin  —  Criminal 
Code^  s.  575 — Confiscation  of  gaming  instru- 
menu,  moneys,  etc,} — Moneys  were  seized 
in  a  gaming  house,  ander  a  warrant  issued 
ond^  s.  575  of  the  Criminal  Code,  and  con- 
fiscated by  the  judgment  of  a  police  magis- 
trate sitting  in  the  City  of  Montreal.  In  an 
action  against  the  Attorney-General  to  recov- 
er the  moneys  so  seized:  Held,  per  Strong, 
C.J^  that  a  judgment  declaring  the  forfeiture 
of  money  so  seized  cannot  be  collaterally  im- 
peached in  an  action  of  vendication.  O'Neil 
V.  Attorney-Ueneral  of  Canada,  xzvi.,  122. 

132.  Trust  —  Principal  and  agent  —  Ad- 
VQnces  to  agent  to  buy  goods — Trust  goods 
m%9ed  icith  those  of  agent — Replevin — Equit- 
able title.} — ^If  an  agent  is  entrusted  by  his 
principal  with  money  to  buy  goods,  the  money 
will  be  considered  trust  funds  in  his  hands, 
and  the  principal  has  the  same  interest  in 
the  goods  when  bought  as  he  had  in  the  funds 
producing  them. — ^If  the  goods  so  bought  are 
mixed  with  those  of  the  agent  the  principal 
has  an  equitable  title  to  a  quantity  to  be  taken 
from  the  mass  equivalent  to  the  portion  of  the 
money  advanced  which  has  been  used  in  the 
purchase,  as  well  as  to  the  unexpended  bal- 
ance.— ^Under  the  present  system  of  procedure 
in  Ontario  an  equitable  title  to  chattels  will 
support  an  action  of  replevin.  Carter  v.  Long 
d  Bishy,  xxvi.,  430. 

133.  Deposit  of  bonds  as  collateral — Re- 
covery back  upon  performance  of  conditions — 
Right  of  trustee  to  revendicate — Interest  of 
piaintiff. 

See  PBiNdPAi.  AND  Agent,  19. 


23.  Right  of  Action. 

134.  Cheese  factory  supply  agreement  — 
Sale  of  personal  rights — Prite-nom, — War- 
ranty— Eviction  —  Restitution  de  deniers  — 
Bulk  price—Arts.  1510,  1511,  1518,  C.  C] 
— ^Respondent,  owner  of  a  cheese  factorjj 
made  agreement  with  farmers  by  which  the 
latter  agreed  to  give  the  milk  of  their  cows  to 
no  other  cheese  factory.  He  subsequently  sold 
to  appellant,  the  factory  and  sous  la  simple 
garantie  de  ses  fait  et  promesses,  whatever 
rights  he  might  have  under  his  agreement  with 
the  farmers,  for  the  bulk  sum  of  $7,000.  Ap- 
pellant assigned  to  B.  the  factory  and  the 
same  rights,  but  excluding  warranty,  for 
$7,500.  A  company,  subsequently  filmed  to 
whom  B.  assigned  the  factory  and  rights, 
saed  ooe  of  the  farmers  on  original  agreement 
for  having  sold  milk  to  another  cheese  fac- 
tory, but  the  action  was  dismissed  on  the 
ground  that  respimdent  cfould  not  validly  as- 
sign  personal  rights  he  had  against  the  farm- 
ers. Thereupon  appellant  brought  action 
against  respondent  to  recover  the  price  paid 
for  rights  which  he  could  not  assign.  It  was 
proved  that  although  the  price  mentioned  in 
the  deed  and  paid  was  a  bulk  sum  for  the 
factory  and  the  rights,  the  parties  at  the  time 
valued  the  rights  under  the  agreement  with 
the  famaers  at  $5,000,  and  that  the  action  was 
taken  for  the  b«iefit  of  present  owners  of  the 
factory.  Held,  affirming  the  Court  of  Queen's 
Bench,  Strong  and  Fournier.  J  J.,  dissenting, 
that  inaamncli  as  appellant,  by  the  sale  made 
to  B.,  had  received  full  benefit  of  all  that  he 
had  bought  from  respondent  and  had  no  inter- 
est in  the  suit,  he  could  not  claim  to  be  re- 
imbursed  a   portion  of  the  price  paid. — Per 


Taschereau,  J.  If  any  action  lay,  it  could 
only  have  been  to  set  the  sale  aside,  the  parties 
being  restored  to  the  status  quo  ante  if  it  were 
maintained.    Demers  v.  Duhaime,  xvi.,  366. 

135.  Recovery  of  funds  entrusted  for  invest- 
ment— Condition  precedent — Limitation  of  ac- 
tion— Evidence — Transfer — Prito-tiom. —  Judi- 
cial admission.} — Money  was  entrusted  to  M. 
for  the  purpose  of  being  invested  in  a  land 
speculation,  under  special  conditions,  that  were 
disregarded.  A  claim  against  M.  therefor  was 
transferred  sous  seing  prive  to  J.,  who  brought 
an  action  for  the  amounts  so  entrusted.  Ob- 
jection was  made  that  the  transfer  had  not 
been  proved.  Held,  that  as  it  appeared  that 
the  transfer  had  been  admitted  by  M.,  the 
transferee,  even  if  considered  a  prite-nom,  had 
sufficient  interest  to  bring  the  action,  if  oocyte 
V.  Jones,  xix.,  266. 

136.  Chattel  mortgage  —  Mortgagee  in 
possession — Negligence — Sale  under  powers — 
Practice — Assignment  for  benefit  of  creditors 
— Revocation  of.] — Under  the  provisions  of  B. 
S.  O.  c.  122,  in  order  to  enable  the  assignee 
of  a  chose  in  action  to  sue  in  his  own  name, 
the  assignment  must  be  in  writing,  but  a  writ- 
ten instrument  is  not  required  to  restore  the 
assignor  to  his  original  right  of  action. — Where 
creditoi:?  refused  to  accept  the  benefit  of  an 
assignment  under  R.  S.  O.  c.  124,  and  the  as- 
signor was  notified  of  such  refusal,  and  that 
the  assignment  had  not  been  registered  an  ac- 
tion for  damages  was  properly  brought  in  the 
name  of  the  assignor  agdinst  a  mortgagee  of 
his  stock-in-trade,  who  sold  the  goods  in  an 
improper  manner.    Rennie  v.  Block,  xxvi.,  356. 

137.  RigH  of  action  —  Conveyance  sub- 
ject to  mortgage  —  Obligation  to  indemnify — 
Assignment  of  —  Principal  and  surety — Im- 
plied contract.]  —  The  obligation  of  a  pur- 
chaser of  mortgaged  lands  to  indemnify  his 
grantor  against  the  personal  covenant  for  pay- 
ment may  be  assigned  even  before  the  insti- 
tution of  an  action  for  the  recovery  of  the 
mortgage  debt  and,  if  assigned  to  a  person  en- 
titled to  recover  the  debt,  it  gives  the  assignee 
a  direct  right  of  action  against  the  person 
liable  to  pay  the  same.  Maloney  v.  Campbell, 
xxviii.,  228. 

138.  Cancellation  of  contract  —  Fraud 
— Misrepresentation — Life  insurance-r-Wager 
policy  —  Endowment  —  14  Geo.  5.  c.  48,  s.  1 
(Imp.) — Return  of  premiums.] — If  the  bene- 
ficiary of  a  life  insurance  policy  has  no  inter- 
est in  the  life  of  the  insured,  has  effected  the 
insurance  for  his  own  benefit  and  pays  all 
the  premiums  himself,  the  policy  is  a  wagering 
policy  and  void  under  14  Geo.  3,  c.  48,  s.  1 
(Imp.).  The  Act  applies  to  an  endowment 
as  well  as  to  an  all  life  policy.  Judgment  of 
the  Court  of  Appeal  (2  Ont.  L.  R.  559) 
affirmed. — In  an.  action  by  the  company  for 
cancellation  of  the  policy  under  said  Act  a  re- 
turn of  the  premiums  paid  will  not  be  made 
a  condition  of  obtaining  cancellation.  Judg- 
ment of  the  Court  of  Appeal  (2  Ont.  L.  R. 
559)  reversed.  Davies  and  Mills.  JJ..  dis- 
senting. Brophy  v.  North  American  Life  As- 
surance Co.,  xxxii.,  261. 

139.  Assessment  of  damages  —  Reservation 
of  recourse  for  future  damages  —  Expropria- 
tion —  Res  judicata  —  Right  of  action^  —  * 
A  lessee  of  premises  used  as  an  ice-house  re- 
covered indemnity  from  the  city  for  in- 
juries suffered   in  consequence  of  the  expro- 
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priation  of  part  of  the  leased  premises  and, 
in  his  statement  of  claim,  had  spedally  re- 
served the  right  of  further  recourse  for  dam- 
ages resulting  from  the  expropriation.  In  an 
action  brought  after  his  death  by  his  universal 
legatee  to  recover  damages  for  loss  of  the  use 
of  the  ice-house  during  the  unexpired  term  of 
the  lease:  Held,  affirming  the  judgment  ap- 
pealed from,  that  the  reservation  in  the  first 
action  did  not  preserve  any  further  right  of 
action  in  consequence  of  the  expropriation 
and,  therefore,  the  plaintiff's  action  was  prop- 
erly dismissed  by  the  courts  below,  as,  in  sucfh 
cases,  all  damages  capable  of  being  foreseen 
must  be  assessed  once  for  all  and  a  defendant 
cannot  be  twice  sued  for  the  same  cause. 
The  City  of  Montreal  v.  McGee  (30  Can.  S. 
C.  R.  582),  and  The  Chaudii^e  Machine  and 
Foundry  Co.  v.  The  Canada  Atlantic  Railway 
Co.  (33  Can.  S.  C.  R.  11)  followed.  AnctU 
v.  City  of  Quebec,  xxxiii.,  347. 

140.  Leased  lands  —  Emphyteuaia  —  In- 
juries to  property  —  Trespass  —  Recovery  of 
lands  —  Recovery  of  damages  —  Legal  and 
henefioial  estates  —  Adding  parties.] — ^Where 
lands  have  been  leased  for  a  long  term, 
amounting  to  an  emphyteusis,  the  right  of 
action  au  petitoire  for  the  recovery  of  the 
lands  from  a  third  party  in  adverse  occupation 
lies  in  the  lessor^  and  the  action  to  recover 
damages  for  injuries  caused  to  the  leased  lands 
lies  in  the  lessee.  Where  the  petitory  action 
has  been  brought  by  the  lessor  with  a  demand 
for  damages  for  injuries  cfaused  to  the  leased 
lands  by  the  defendant,  the  lessee  may  be 
added,  on  application  to  amend,  as  a  party 
plaintiff  to  the  action  for  the  purpose  of  re- 
covering the  damages.  Massawippi  Valley  Ry. 
Co,  V.  Reed,  xxxiii.,  457. 


141.  Policy  for  benefit  of  creditors 
tract  with  insured — Right  of  cction. 

See  Insurance,  Fire,  17. 


Con. 


142.  Assignee  in  insolvency  —  Pleading  — 
Issue — Onus  of  proof — Insolvent  Act  of  1875. 

See  Insolvency,  4. 

143.  Assignment  of  interest — Collateral  se- 
curity —  Insurable  interest  —  Concealment — 
Right  of  action. 

See  INSURA.NCE.  Marine.  36. 

144.  Husband  and  wife — Liquidation  of  in- 
solvent estate — Deposits  in  bank — Recovery  by 
heirs  to  succession  of  deceased  wife. 

See  Principal  and  Agent,  20. 

145.  Subscription  for  shares — Promotion  of 
joint  stock  company — Bond  fide  statement — 
Prospectus  — Misrepresentation — Concealment 
— Deceit — Rescission — Specific  performance — 
Damages — Waiver. 

See  Company  Law,  11. 

146.  Recovery  of  land — Joint  tenants — Sur- 
vivorship— Life  estate — Possession  of  tenant — 
Remainder — Statute  of  limitations. 

See  Title  to  Land,  79. 

147.  Curator  to  substitution — Money  due  by 
former  curator — Intervention  by  plaintiff. 

See  Substitution,  1. 


148.  Preventing  waste  —  Devise  subject  to 
charge  —  Legacy  to  survivor — Contingent  tii- 
terest. 

See  Will,  28. 

149.  Sale  of  goods  —  Security — Simulated 
hypotheo — Right  of  action. 

See  Sauc,  32. 

150.  Substitute  —  Right  of  action — Re- 
storation of  land  greve  de  substitution — Con- 
version by  institute — Damages — Revendica^ 
tion  —  Possession  —  Bad  faith  —  Evidence — 
Prescriptionr—Art.  2268  C,  C. 

See  Substitution,  4. 

151.  Judgment  creditor  —  Shareholder  — 
Transfer  of  shares — Evidence. 

See  Company  Law,  44. 

160.  Provisions  of  will — Deferred  distribu- 
tion— Premature  action. 

See  Will,  20. 

161.  Money  paid  —  Voluntary  payment  — 
Recovery  for  benefit  of  creditors — Insolvency 
of  debtor — Action  by  assignee — Status, 

See  Payment,  3. 

162.  Insurance  policy — Contract — Mortgage 
clause — Right  of  action  by  mortgagee. 

See  Insurance,  Fire,  54. 


24.  Scire  Facias. 

163.  Scire  facias  —  Annulment  of  letters 
patent  —  Tender — Concealment  of  material 
facts  —  Transfer  of  Crown  lands.] — Held, 
Taschereau,  J.,  dissenting,  that  it  is.  not  neces- 
sary that  an  action  for  the  annulment  of  let- 
ters patent  should  be  preceded  or  accompanied 
by  tender  or  deposit  of  the  dues  paid  to  the 
(>own  in  order  to  obtain  the  issue  of  the 
letters  patent.  The  Queen  v.  Montmimy,  xxix.. 
484. 


25.  Service. 

164.  Service  —  Judgment  by  default — Op- 
position to  judgment  —  Reasons  of — "  Recis- 
soire  "  joined  with  **  rescindant  ** — Arts.  16, 
89  et  seq.,  J^HS,  480,  C.  C.  P.— False  return  of 
service.] — No  entry  of  default  for  non-appear- 
ance can  be  made,  nor  ew  parte  judgment  ren- 
dered, against  a  defendant  who  has  not  been 
duly  served  with  the  writ  of  summons,  al- 
though the  papers  in  the  action  may  have 
actually  reached  him  through  a  person  w^ith 
whom  they  were  left  by  the  bailiff. — ^The  pro- 
visions of  articles  483  and  following  of  the 
Code  of  Civil  Procedure  of  Lower  Canada  re- 
late only  to  cases  where  a  defendant  is  legally 
in  default  to  appear  or  to  plead  and  have 
no  application  to  an  ex  parte  judgment  ren- 
dered for  default  of  appearance,  in  an  action 
which  has  not  been  duly  served  upon  the  de- 
fendant, and  the  defendant  may  at  any  time 
seek  relief  against  any  such  judgment,  and 
have  it  set  aside  notwithstanding  that  more 
than  a  year  and  a  day  may  have  elapsed  from 
the  rendering  of  the  same,  .and  without  al- 
leging or  establishing  that  he  has  a  good  de- 
fence to  the  action  on  the  merits. — ^An  opposi- 
tion asking  to  have  a  judgment  set  aside,  on 
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the  ground  that  the  defendant  has  not  been 
duly  serred  with  the  action,  which  also  al- 
kg&  the  defendant's  grounds  of  defence  upon 
the  merits,  should  not  be  dismissed  merely  for 
the  reason  that  the  rescisaoire  has  thus  been 
improperly  joined  with  the  rescindant.  Tur- 
cvtte  y.  Dansereau^  xxvii.,  583. 


26.  Specific  Performance. 

165.  For    specific    performance — Agreement 
to  convey  interest  in  mine — Dismissal  of  ac- 
tion— Subsequent   suit — Agreement    to    trans- 
/cr  pert  of  proceeds  of  sale  of  mine. 
See  Res  Judicata,  3. 


27.  Suretyship. 

166.  Warranty — Suretyship  —  Recourse  of 
iureiies  inter  se  —  Ratable  contribution  — 
Banking — Discharge  of  co-surety  —  Reserve 
of  r€course — Trust  funds  in  possession  of  a 
funtjf—Arts.  1156,  1959  C,  C.]— Where  one 
of  two  sureties  has  moneys  in  his  hands  to  be 
ipplied  towards  payment  of  the  creditor,  he 
Day  be  compelled  by  his  co-surety  to  pay  suc'h 
moneys  to  the  creditor  or  to  the  co-surety 
himself  if  the  creditor  has  already  been  paid 
by  him. — Where  a  creditor  has  released  one 
K*  sev»al  sureties  with  a  reservation  of  his 
recourse  against  the  others,  and  a  stipulation 
tgainjjt  warranty  as  to  claims  they  might  have 
aninst  the  surety  so  released  by  reason  of  the 
Mercise  of  such  recourses  reserved,  the  credi- 
tor ha*  not  thereby  rendered  himself  liable 
ii  an  action  of  warranty  by  the  other  sureties. 
1/acdoiiflW  V.  Whitfield;  Whitfield  v.  Mer- 
QhanU  Bank  of  Canada,  xxvii.,  94. 

167.  Suretyship— Promissory  note — Quali- 
fied indorsement.'] — D.  indorsed  two  promis- 
^ry  notes,  pour  aval,  at  the  same  time 
luu-kiiig  them  with  the  words  **  not  negotiable 
and  givei  as  security."  The  notes  were  in- 
tended as  secnritj  to  the  firm  of  A.  &  R.  for 
advances  to  a  third  person  on  the  publication 
of  certain  guide-books  which  were  to  be  left 
in  the  hands  of  the  firm  as  further  security, 
y-^  proceeds  of  sales  to  be  applied  towards  re- 
imburecmeit  of  the  advances.  It  was  also 
ipTr^-ed  that  payment  of  the  notes  was  not 
to  be  required  while  the  books  remained  in 
til?  possession  of  the  firm.  The  notes  were 
protected  for  non-payment,  and,  A.  Having 
M.  K.  as  surviving  partner  of  the  firm  and 
v^-Ted  with  all  rights  in  the  notes,  sued  the 
niaker  and  indorser  jointly  and  severally  for 
'iie  full  amount.  At  the  time  of  the  action 
wme  of  the  books  were  still  in  the  possession 
of  K..  and  it  appeared  that  he  had  not  ren- 
oered  the  indorser  any  statement  of  the  finan- 
c.ai  situation  between  the  principal  debtor 
and  the  firm.  Held,  that  the  action  was  not 
lA^ed  upon  the  real  contract  between  the  par- 
ti-s.  and  that  the  plaintiff  was  not,  under  the 
^rcumstances,  entitled  to  recover  in  an  action 
^>0Q  the  notes.  H^d,  further,  per  Sedge- 
*iok.  J.,  that  neither  the  payee  of  the  promis- 
Wii7  note  nor  the  drawer  of  a  bill  of  exchange 
-inn  maintain  an  action  against  an  indorser, 

*tere  the  action  is  founded  upon  the  instru- 
ment itself.    Robertson  v.  Davis,  xxvii,,  571. 

168.  Construction  of  statute  —  20  d  21 
^>ct.  c.  5^.  f.  12  {Imp.y—Applicationr—Crim- 
»«    prosecution  —  Embezzlement    of    trust 

8.  C.  D. — 2 


funds — Suspension  of  civU  remedy — Stifling 
prosecution  —  Fartne^^ship.]  —  The  Imperial 
Act.  20  &  21  Vict.  c.  54,  s.  12,  provides  that 
"nothing  in  this  Act  contained,  nor  any 
proceeding,  conviction  or  judgment  to  be  hsui 
or  taken  thereon  against  any  person  under  this 
Act,  shall  prevent,  lessen,  or  impeach  any  re- 
medy at  law  or  in  equity  which  any  party 
aggrieved  by  any  offence  against  this  Act 
might  have  had  if  this  Act  had  not  been  passed 
.  .  .  ;  and  nothing  in  this  Act  contained 
shall  affect  or  prejudice  any  agreement  entered 
into,  or  security  given  by  any  trustee,  hav- 
ing for  its  object  the  restoration  or  repayment 
of  any  trust  property  misappropriated." 
Held;  affirming  the  judgment  of  the  Supreme 
Court  of  British  Columbia,  that  the  class  of 
trustees  referred  to  in  said  Act  were  those 
guilty  of  misappropriation  of  property  held 
upon  express  trusts.  Semble,  that  the  sec- 
tion only  covered  agreements  or  securities 
given  by  the  defaulting  trustee  himself, 
Quwre,  Is  the  said  Imperial  Act  in  force  in 
British  Columbia?  if  in  force  it  would  not 
apply  to  a  prosecution  for  an  offence  under 
K.  S.  C.  c.  1G4  (The  Larceny  Act)  c.  58.— An 
action  was  brought  on  a  covenant  given  for 
the  purpose  of  stifling  a  prosecution  for  the 
embezzlement  of  partnership  property  under 
R.  S.  C.  <?.  104.  s.  58,  which  was  not  re- 
enacted  by  the  Criminal  Code,  1892.  Held. 
that  the  alleged  criminal  act  having  been 
committed  before  the  Code  came  into  force, 
was  not  affected  by  its  provisions  and  the  cov- 
enant could  not  be  enforced.  Further,  the 
partnership  property  not  having  been  held  on 
an  express  trust,  the  civil  remedy  was  not  pre- 
served by  the  Imperial  Act.  Major  v.  J/c- 
Craney,  xxix.,  182. 

169.  Suretyship  —  Conditional  warranty  — 
Notice — Possession  of  goods — Art.  1959  C.C.] 
— T.  wrote  a  letter  agreeing  to  guarantee 
payment  for  goods  consijrned  on  del  credere 
commission  to  R.,  on  condition  that  he  should 
be  allowed,  should  occasion  arise,  to  take  over 
the  goods  consigned.  Shortly  afterwards  the 
creditor,  without  giving  any  notice  to  T., 
Closed  the  agency,  withdrew  some  of  the  goods 
and  permitted  others  to  be  seized  in  execution 
and  removed  beyond  the  reach  of  T.  The  cre- 
ditor did  not  give  T.  any  authority  to  take  pos- 
session of  the  goods  as  stipulated  in  the  letter 
of  guarantee.  In  an  action  by  the  creditor  to 
recover  the  amount  of  the  guarantee:  Held, 
that  the  condition  of  the  guarantee  had  not 
been  complied  with  by  the  creditor,  and  that 
he  could  not  hold  the  warrantor  responsible. 
Brown  v.  Torrance,  xxx.,  311. 


28.  Trespass. 

170.  Trespass  by  individual  corporators  — 
Corporation  suing  members  —  R.  8.  N.  S. 
(4th  ser.)  c.  23,  s,  30  —  Pleading  —  Stay  of 
proceeding's.]  —  Defendants,  while  trustees  of 
a  school  section,  entered  upon  the  school  plot 
of  their  section,  removed  the  school-house  from 
its  foundation  and  destroyed  a  portion  of  the 
stone  wall.  Subsequently  their  successors  as 
trustees  brought  action  for  trespass  quare 
clausum  fregit  and  de  bonis  asportatis  against 
them  for  injury  to  the  school-house,  the  prop- 
erty of  the  section.  The  defendants  pleaded 
justification,  asserting  that  the  acts  were 
legally  performed  by  them  in  their  capacity  of 
trustees.  Sub-section  4  of  s.  30,  c.  23,  R.  S. 
N.    S.    (4  ser.),   declares   that   the   sites  for 
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school-bouses  shall  be  defined  by  the  trustees, 
subject  to  the  sanction  of  the  three  nearest 
commissioners  residing;  out  of  the  section.  In 
this  case  the  sanction  of  the  three  nearest 
commissioners  was  not  obtained.  On  appeal 
from  rule  of  Supreme  Court  of  N.  S.,  setting 
aside  a  verdict  for  plaintiffs :  Heldj  reversing 
the  court  below,  that  under  c.  23,  K.  S.  N.  S. 
(4  ser.),  the  defendants  were  not  ai^horized 
to  remove  the  school-house  from  its  site  in  the 
manner  mentioned ;  that  defendants  having 
subsequently  abused  their  right  to  enter  upon 
the  lands  of  the  corporation  by  an  overt  act 
of  spoliation,  the  plaintiffs,  who  are  a  corpor- 
ate body  identical  with  the  corporation  which 
existed  at  the  time  of  the  trespass,  can  main- 
tain trespass  against  the  defendants  for  the  in- 
jury done  to  the  corporate  property.  That 
when  an  action  is  brought  in  the  name  of  a 
corporation  without  due  authority,  it  is  not 
sufficient  for  the  defendants  to  plead  that  the 
plaintiffs  did  not  legally  constitute  the  cor- 
poration, but  in  such  a  cbse  defendants  ought 
to  apply  to  the  summary  jurisdiction  of  the 
court  to  stay  proceedings.  Pictou  School 
Trustees  v.  Cameron,  ii.,  690. 

171.  Municipal  corporation  —  Construction 
of  sidcMDnlks  — Trespass  —  Action  en  homage 

—  Petitory  action  —  Amendment  of  pleadings 

—  Practice  —  R,'8.  C.  o.  ISo,  s.  65,}  —  The 
plaintiff  brought  action  to  recover  the 
value  of  a  strip  of  land  of  which  the  de- 
fendant was  illegally  in  possession.  The  courts 
below  dismissed  the  action  on  the  ground  that 
the  proper  remedy  was  by  action  en  homage 
or  au  pHitoire.  In  order  to  cease  litigation  the 
Supreme  Court  of  Canada,  without  directing 
any  amendment  of  the  pleadings,  reversed  the 
judgments  of  the  ctourts  below,  directed  that 
the  record  should  be  remitted  to  the  trial  court 
for  the  purpose  of  ascertaining  the  extent  of 
the  property  affected  by  the  trespass  and  or- 
dered the  restoration  thereof  to  the  plaintiff. 
Burland  v.  City  of  Montreal,  xxxiii.,  373. 

172.  Trespass  —  Constructions  on  public 
property — Long  user — Damages — Right  to  in- 
demnity. 

See  Estoppel,  1. 

173.  Trespass  —  Fishery  officer — Riparian 
owner — Notice — C.  S.  N,  B.  cc,  89,  90, 

See  FisHEBiES,  3. 

174.  Use  and  occupation — Tenants  in  com- 
mon— Trespass — Mesne  profits — Parties, 

See  Ejectment,  2. 

175.  Staking  mineral  claims — Placer  mining 
— Hydraulic  concessions — Annulment  of  prior 
lease — Volunteer  plaintiff — Right  of  action — 
Status  of  adverse  claimants — Trespass. 

See  Mines  and  Minerals,  14. 

176.  Railway  embankment  —  Trespass  — 
Nuisance  —  Continuing  damages  —  Right  of 
action. 

See  NinsANCE,  7. 

177.  Location  of  railway  line  —  Fencing — 
Boundaries  —  Adverse  possession — Tenant  by 
suffrance — Riparian  rights — Prescription, 

See  Railways,  152. 


29.  Tboveb. 

178.  Trover  —  Delivery  of  cargo  —  Lien  for 
freight — Storage — Charter  party. 

See  Cabbiebs,  23. 


30.  Wabranty. 

179.  Warranty  —  Proceedings  taken  by 
warrantee  before  judgment  on  principal  de- 
mand.] —  It  is  only  as  regards  the  princi- 
pal action  that  the  action  in  warranty  is  an 
incddental  demand.  Between  the  warrantee 
and  the  warrantor  it  is  a  principal  action,  and 
may  be  brought  after  judgment  on  the  princi- 
pal action,  and  the  defendant  in  warranty  has 
no  interest  to  object  to  the  manner  in  which 
he  is  called  in  where  no  question  of  jurisdic- 
tion arises  and  he  suffers  no  prejudice  there- 
by. But  if  a  warrantee  elect  to  take  proceed- 
ings against  his  warrantors  before  he  has 
himself  been  condemned  he  does  so  at  his 
own  risk,  and  if  an  unfounded  action  has 
been  taken  against  the  warrantee,  and  the 
warrantee  does  not  get  the  costs  of  the  action 
in  warranty  included  in  the  judgment  of  dis- 
missal of  the  action  against  the  principal 
plaintiff,  he  must  bear  the  consequences. 
Archbald  v.  deLislej  Baker  v.  deLisle;  Mowat 
V.  deLisle,  xxv.,  1. 

180.  Action  en  garantie — Warranty — DHit. 

See  Wabbantt.  3. 

181.  Deed  of  lands — Possession — Vendor  and 
purchaser — Acauisitive  prescription — Tenant 
hy  suffrance — Estoppel. 

See  Railways,  152. 


31.  Otheb  Cases. 

182.  Counsel  fee — Right  of  action — Quan- 
tum meruit — Lex  loci. 

See  Counsel. 

183.  Remedy  at  law — Bonus  by4aw — Man- 
damus. 

See  Municipal  Cobporation,  37. 

184.  Ejectment  —  Suit  by  devisee  of  mort- 
gaged^land — Statutory  title — Title  under  fore- 
closure. 

See  Title  to  Lands,  65. 

185.  Confessoria  servitutis  —  Demolition  of 
works — Art.  551  C.  C. — Damages. 

See  Sebvitude,  1. 

186.  Personal  injuries — Death  of  plaintiff — 
— New  cause  of  action — Abatement. 

See  Appeal,  1. 

187.  Promissory  note — Identity  of  payee — 
Incorrect  designation — Evidence. 

See  Bills  and  Notes,  17. 

188.  Damage — "  Reasonable  expenses  " — R. 
S.  N,  S.  (4  ser.)  c.  29,  s,  12  —  Contract  — 
Wrongful  dismissal — Remedy — Mandamus. 

See  Municipal  Cobpobation,  158. 
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189.  Sale  of  land  —  Collection  of  price 
on  deliverff  of  deed  —  New  agreement  with 
§1f€Ht^Right  of  action. 

See  Contract,  128. 

190.  Tender  by  firm  —  Alteration  of  sped- 
fieation  and  conditions — Right  of  action  by 
member  of  firm. 

See  CONTBACT,  258. 

191.  Contract  sale — Contre  lettre — Princi- 
pal and  agent  —  Construction  of  contract  — 
Actio  Mandata  Contrarta, 

See  Contract,  227. 

192.  Premaiure  action  —  Contract  for 
sale  of  timber — Delivery — Time  of  payment. 

See  Contract,  212. 

1D3.  Munidpal  corporation — Water  com- 
mifsioneri — Statutory  body  —  Powers — Con- 
tracts! Vict,  c.  19  {Ont,) — Right  of  action. 

See  Municipal  Corporation,  65. 

194.  Pledge  —  Deposit  with  tender  —  For- 
fritmre — Breach  of  contract — Damages — Set- 
off—Restitution  of  thing  pledged — Arts,  1966 
it  seq.C.  C, — Right  of  action. 

See  No.  49  ante. 


ADJUSTMENT. 

See  Insurance,  Marine. 


ADMINlSTRATIOIf. 

1.  Administratrix  purch€ising  estate — As- 
sett  sufficient  to  pay  incumbrance — Parol 
agrrf^ent  to  sell  land — Compensation  for 
land  expropriated — R.  8.  N.  S,  (4  ser,)  c.  S6, 
i.  ifJ— Carried  woman.} — ^About  1837  McM. 
d^aTH»d  hts  land  to  his  wife  for  life  with  re- 
DTRindPr  to  M.  K.  Administration  with  the 
*v;il  annexed  was  granted  to  the  widow.  At 
ihf  te59ta tor's  death  the  lands  were  mortgaged 
fffT  £1.50.  In  a  suit  after  testator's  death,  a 
fwpTlosnre  was  obtained,  and  the  property 
wl'l  and  porchased  by  the  administratrix  for 
!**•*'>.  Administratrix  received  personal  as- 
w*t^  of  the  testator  sufficient  to  have  paid  off 
the  mortgage,  had  she  chosen  so  to  apply 
th«n.  The  sum  of  £725  was  lent  to  the  ad- 
minwtratrix  by  A.  K.  The  administratrix 
then  sold  the  property  to  the  public  authori- 
ti«s  for  £1,750.  out  of  which  she  paid  A.  K. 
£-«iO.  From  1&58  A.  K..  with  the  le&re  of 
the  administratrix,  occupied  ^  of  an  acre  of 
ih<»  land,  until  ejected  in  1873.  under  expro- 
priation, the  commissioner  taking  in  all  3 
**re8  3-10th8  of  this  property,  the  oalance  be- 
ine  in  the  occupation  of  M.  K.,  and  her  hus- 
band (the  appellants).  These  3  acres  3-lOths 
^Te  appraised  at  $2,310,  which  was  paid 
into  court.  A.  K.  claimed  title  to  the  whole 
itod  taken  under  parol  agreement,  that  she 
»hoQld  ha.Te  it  in  satisfaction  of  £325,  the 
rf^idoe  unpaid  of  the  loan,  and  obtained  a 
rale  nisi  for  the  payment  to  her  of  the  $2,310, 
•warded  a6  compensation.  In  May,  1872,  the 
•dmlDistratrix  executed  an  informal  instru- 
iD^t  under  seal,  purporting  to  be  a  lease  of 
W  life  estate  to  the  appellants  in  the  whole 
Iiroperty,  reserving  a  rental  of  $80  a  year  and 


liberty  to  occupy  two  rooms  in  the  dwelling 
house.  On  motion  to  make  this  rule  absolute, 
affidavits  were  filed,  including  those  of  appel- 
lants. On  the  18th  January,  1875,  the  mat- 
ter was  referred  to  a  master  to  take  evidence 
and  report  thereon,  subject  to  being  modified 
by  the  court  or  a  judge.  The  master  reported 
that  the  appellants  had  the  sole  legal  and 
equitable  rights  in  the  property.  On  motion 
to  confirm  that  report,  the  court  made  an 
order  apportioning  the  $2,310  between  A.  K. 
and  the  appellants,  the  former  being  declared 
entitled  to  be  paid  $1,015.01,  and  the  latter, 
on  filing  the  written  consent  of  the  widow,  to 
the  residue  of  the  $2,310.  Held,  on  appeal, 
1st.  That  the  administratrix,  having  personal 
afioets  of  the  teistator  sufficient  to  discharge 
the  mortgage,  was  bound  in  the  due  course 
of  her  administration  to  discharge  said  incum- 
brance, and  that  the  parol  agreement  made 
by  her  with  her  daughter  was  null  and  void. 
2ndly.  That  when  the  land  is  taken  under  au- 
thority similar  to  R.  S.  N.  S.  (4  ser.),  c.  36, 
8.  40,  et  seq.,  the  compensation  money,  as  re- 
gards the  capacity  of  married  women  to  deal 
with  it,  is  still  to  be  regarded  in  equity  as 
land.    Kearney  v.  Kean,  iii.,  332. 

2.  Payment  of  claim  against  estate — Death 
of  administrator — Administration  de  bonis 
non — Unadministered  asset,} — If  an  admin- 
istrator, on  cK>mpetent  advice,  pays  a  claim 
bond  fide  made  against  the  estate,  the  money 
paid  is  not  on  his  death,  even  though  paid 
under  a  mistake  in  law,  an  unadministered 
asset  so  as  to  vest  in  an  administrator  de 
bonis  non  a  right  of  action  to  recover  it 
back.    Mayhew  v.  Stone^  xxvi.,  58. 

3.  Building  Societies  —  Participating  Bor- 
rowers —  Shareholders — C.  S.  L.  C,  c.  69 
—42  <€  4^  Vict,  (D,)  c.  32— Liquidation- 
Expiration  of  classes — Assessments  on  loans 
—  Notice  of  —  Interest  and  bonus — Usury 
laws—C,  8,  C,  c.  5S—Art.  1785  C.  C— Ad- 
ministrators and  trustees — Sales  to^PrHo- 
nom—Art,  1484  C,  C, 

See  Building  Society,  3. 

4.  Fraudulent  conversion — Past  due  bonds 
— Securities  transferable  by  delivery — Estop- 
pel— Implied  notice — Innocent  holder  for 
value — Commercial  paper. 

See  Pledge,  7. 

5.  Nova  Scotia  Probate  Act—R.  S,  N.  8. 
(5  ser,)   c,    100,    and    51    Vict.   (N.S.)   c,  26 

— License  to  sell  lands — Estoppel— Res  judi- 
cata. 

See  Res  Judicata,  10. 

And  see  Account — Curator — Executors 
and  Administrators  —  Insolvency  —  Pro- 
bate   AND   Administration — ^Trust — Will. 


ADMIRALTT  IiAW. 

1.  Collision  —  Negligence  —  Rule  of  the 
road — Steamer — Sailing  vessel  —  Opinion  of 
assessors — Delegation  of  judicial  powers,} — 
In  a  case  of  collision,  th^  marine  protest  by 
the  captain  of  the  schooner  stated  that  the 
cause  of  the  accident  was  that  the  steamer's 
wheel  was  put  to  port  when  it  should  have 
been  put  to  starboard  just  before  the  collision. 
The  action  was  twice  tried,  the  first  trial 
having  been  set  aside  on  the  ground  that  the 
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judge  by  adopting  the  opinion  of  the  asses- 
sors, had  delegated  his  judicial  functions  (19 
Ont.  App.  R.  298).  The  second  trial  result- 
ed in  a  verdict  for  the  plaintiff,  which  was 
affirmed  by  the  Court  of  Appeal  for  Ontario. 
The  Supreme  Court  of  Canada  affirmed  the 
judgment  of  the  Court  of  Appeal,  sustaining 
the  plaintiflTs  verdict,  and^  dismissing  the  ap- 
peal with  costs.     Collier  v.  Wright,  xxiv.,  714. 

2.  Collision — Rules  of  the  road  —  Narrow 
chtinnel — Rules  of  navigation — R.  8.  C.  c. 
79.  8.  2,  arts.  15,  16,  18.  19,  21,  22,  and  23— 
"  Crossing  "  ships  —  "  Meeting  **  ships  — 
"  Passing  "  ihips — Breach  of  rules  —  Pre- 
sumption of  fault  —  Contributory  negligence 
— Moiety  of  damages— 36  d  37  Vict.  {Imp.)^ 
o.  85,  s.  17 — Manoeuvres  in  **  agony  of  colli- 
sion."'\ — If  two  vessels  approach  each  other 
in  the  position  of  **  passing  "  ships  ( with  a 
side  light  of  one  dead  ahead  of  the  other), 
where  unless  the  course  of  one  or  both  is 
changed,  they  will  go  clear  of  each  other,  no 
statutory  rule  is  imposed,  but  they  are  gov- 
erned by  the  rules  of  good  seamanship. — If 
one  of  two  "  passing  "  ships  acts  consistently 
with  good  seamanship  and  the  other  persists, 
without  good  reason,  in  keeping  on  the  wrong 
side  of  the  channel ;  in  starboarding  her  helm 
when  it  was  seen  that  the  helm  of  the  other 
was  hard  to  port,  and  the  vessels  rapidly  ap- 
proaching; and,  after  signalling  that  she  was 
going  to  portj  in  reversing  her  engines  and 
thereby  turning  her  bow  to  starboard,  she  is 
to  blame  for  a  collision  which  follows. — The 
non-observance  of  the  statutory  rule  (art.  18), 
that  steamships  shall  slacken  speed,  or  stop, 
or  reverse,  if  necessary  when  approaching  nn- 
other  ship,  so  as  to  involve  the  risk  of  a  col- 
lision, is  not  to  be  considered  as  a  fact  con- 
tributing to  a  collision,  provided  the  collision 
could  have  been  avoided  by  the  impinging 
vessel  by  reasonable  care  exerted  up  to  the 
time  of  the  collision. — Excusable  manoeuvres 
executed  in  **  agony  of  collision "  brought 
about  by  another  vessel,  cannot  be  imputed  as 
contributory  negligence  on  the  part  of  the 
vessel  collided  with. — ^The  rule  that  in  narrow 
channels  steamships  shall,  when  safe  and 
practicable,  keep  to  the  starboard  (art.  21), 
does  not  override  the  general  rules  of  naviga- 
tion. The  Levcrington,  (11  P.  1).  137)  fol- 
lowed.    The  Cuba  v.  McMUlan,  xxvi.,  65l. 

3.  Collision  —  Appreciation  of  evidence  — 
Findings  of  fact  —  Appeal  —  Proper  naviga- 
tion —  Negligent  lookout —r  Anchor  light.}  — 
In  an  action  claiming  compensation  for  loss 
of  the  fishing  schooner  "  Carrie  E.  Say  ward  " 
by  being  run  into  and  sunk  while  at  anchor 
by  the  "  Reliance "  the  decision  mainly  de- 
pended on  w*hether  or  not  the  lights  on  the 
lost  schooner  were  burning  as  the  admiralty 
rules  required  at  the  time  of  the  accident. 
The  local  judge  gave  judgment  against  the 
•*^  Reliance."  Held,  that  though  the  evidence 
given  was  contradictory,  it  was  amply  suffi- 
cient to  justify  the  said  judgment  which 
should  not,  therefore,  be  disturbed  on  appeal. 
i<antandenno  v.  Vanvert  (23  Can.  S  C.  R. 
145),  and  The  Village  of  Granby  v.  Menard 
(31  Can.  S.  C.  R.  14),  followed.  Schr,  Re- 
liance V.  Contcell,  xxxi.,  G53. 

4.  Collision — Ship  at  anchor — Anchor  light 
— Lookout — Weight  of  evidence — Credibility 
— Findings  of  trial  judge — Negligence.] — The 
S.  S.  "  Lake  Ontario  "  was  proc^eeding  in 
charge  of  a  pilot  to  her  dock  in  Halifax 
harbour,    N.    S.,    on     a     blustery     night    in 


January,  1900,  came  in  collision  with  and 
sank  appellant's  coal  barge  "  A.  L.  Taylor  *' 
lying  at  anchor  north  of  George's  Island. 
The  S.  S.  had  signalled  by  guns  and  whistles 
for  a  medical  officer  at  the  quarantine  grounds 
before  the  collision  and  her  officers  and  crew 
testified  that  they  were  alert,  anxiously  work- 
ing the  S.  S.  through  anchored  vessels  in  the 
darkness  and  blustery  weather  and  came  sud- 
denly upon  the  "  Taylor "  and  that  no  lights 
were  seen  on  her.  'Hie  barge  caretaker,  who 
was  not  on  deck  at  the  time,  swore  that  a  pro- 
per anchor  light  was  burning  on  the  barge, 
his  statement  being  corroborated  by  the  captain 
of  a  schooner  lying  close  by  and  by  several 
boatmen  and  labourers  on  the  wharves.  The 
trial  judge  accepted  the  evidence  of  the  de- 
fence as  correct  and  found  that  the  collision 
and  loss  were  wholly  attributable  to  negligence 
of  the  "  Taylor  "  in  failing  to  have  an  anchor 
light  and  to  keep  a  sharp  lookout,  and  dis- 
missed the  .action.  On  appeal  the  Supreme 
Court  of  Canada  affirmed  the  decision  at  the 
trial  (7  Ex.  C.  R.  403).  Dominion  Coal  Co. 
v.  8.  8.  Lake  Ontario,  xxxii.,  507. 

5.  Collision — Undue  speed  —  Ship  in  de- 
fault —  Rule  16  —  Navigation  during  fog-]  — 
The  judgment  appealed  from  (7  Ex.  C.  R. 
390)  decided  that  the  "  Pawnee  "  a  steamship, 
was  w^hoUy  to  blame  for  colliding  with  the 
schooner  "  Roland "  in  a  thick  fog  near  the 
entrance  of  St.  John  Harbour,  N.  B.,  in  July. 
1901,  and  awarded  damages  to  the  owner  of 
the  schooner.  It  was  held  that  on  hearing 
fog  signals  sounded  by  the  schooner,  the  S.  S. 
sliouIH  have  stopped  her  engines  as  far  as 
possible  and  navigated  with  caution  till 
danger  of  collision  was  past  and  that,  having 
neglected  these  precautions,  she  was  wholly  to 
blame.  On  api)eal  the  Supreme  Court  (Gir- 
ouard,  J.,  dissenting),  affirmed  the  principle 
of  the  trial  court  decision  but  reduced  the 
damages  and  allowed  no  costs  on  the  appeal. 
8.  8.  "  Pawnee  "  v.  Roberts,  xxxii.,  509. 

6.  Admiralty  law  —  Navigation  —  Narrow 
channels  —  **  White  law"  r.  24  —  Right  of 
way  —  Meeting  ships  —  Collision.]  —  Rule  24 
of  the  "  White  law "  governing  navigation 
in  United  States  waters  provides  **  that 
in  all  narrow  channels  where  there  is  a  cur- 
rent, and  in  the  rivers  St.  Mary,  St.  Glair, 
Detroit,  Niagara,  and  St.  Lawrence,  when 
two  steamers  are  meeting  the  descending 
steamer  shall  have  the  right  of  way  and  shall, 
before  the  vessels  shall  have  arrived  within 
the  distance  of  one-half  mile  of  each  other, 
give  the  signal  necessary  to  indicate  wfiicb 
side  she  elects  to  take."  Held,  that  this  rule 
has  no  reference  to  the  general  course  of  ves- 
sels navigating  the  waters  mentioned  but  ap- 
plies only  to  meeting  vessels.  Therefore,  a 
steamer  ascending  the  St.  Clair  with  a  tow 
was  not  in  fault  when  she  followed  the  cus^ 
torn  of  up-going  vessels  to  hug  the  United 
States  shore. — The  "  Shenandoah  "  with  a 
tow  was  ascending  the  St.  Clair  River  in  a 
fog  hugging  the  United  States  shore.  The 
'*  Carmona  '  was  coming  down  the  river  and 
they  sighted  each  other  when  a  few  hundred 
yards  apart.  They  simultaneously  gave  the 
port  and  starboard  signals  respectively  and 
the  port  signal  was  repeated  by  the  "  Car- 
mona." The  '*  Shenandoah "  then  gave  the 
port  signal  and  steered  accoiUingly.  The 
"  Carmona,"  thinking  there  was  not  room  to 
pass  between  the  other  vessel  and  one  lying 
at  the  elevator  dock,  reversed  her  engines. 
She  passed  the  "  Shenandoah "  but  on  going 
ahead  again  collided  with  the  vessel  in  tow. 
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Held,  reversing  the  judgment  of  the  local 
judge  (8  Ex.  C.  R.  1).  that  the  "Shenan- 
doah "  was  not  in  fault,  and  that  aa  the  local 
judge  had  found  the  "Carmona  "  not  to  blame, 
and  as  her  ciaptain's  error  in  judgment, 
if  it  was  such,  in  thinking  he  had  not  room 
to  pass  between  the  two  vessels  was  commit- 
ted while  in  the  agonies  of  collision,  his  judg- 
ment as  to  her  should  be  affirmed.  Davidson 
V.  Qtorgian  Bay  Navigation  Co.;  The  Shenan- 
do4i&  end  The  Crete,  xxxiii.,  1. 

7.  Rescue  of  stranded  vessel  —  Salvage  — 
Special  agreement — Action  by  agents — Parties. 

See  Shipfiko,  5. 

8.  Collision — Steamship — Defective  steering 
apparatus — Negligence — Question  of  fact. 

See  Appeax,  227. 

9.  Seal  Fishery  (North  Pacific)  Act,  1893, 
S6  d  57  Yict.  0.  23  (Imp.),  ss.  i,  S,  and  4— 
Judicial  notice  of  order  in  council  thereunder 
—Protocol  of  examination  of  offending  ship 
by  Russian  war  vessel — Presence  within  pro- 
hibited zone — Bona  fides — Statutory  presump- 
tion of  liabUity — Evidence— Question  of  fact. 

S^  Evidence,  162. 


ADVOCATE. 

1.  Riaht  of  action    for  fees  —  Retainer  — 
Rt  fresher — Le*  loci. 

See  CouKSEL. 

2.  Purchase  of  litigious  rights — Champerty 
—Collusive  judgment. 

See  Title  to  Land,  131. 

And  see  Bab — Soucitob. 


AFFIDAVIT. 

L  Manitoba  Nefwspaper  Act — Joint  stock 
company  —  Corporate  proprietor  —  Affidavit 
6r  afirmation  —  Commissioner — Presumption 
of  authority  —  Persons  having  religious 
femplea.}  —  The  Act  respecting  newspapers 
(50  Vict.  c.  23  (Man.) ),  provides  that  no 
person  shall  print  or  publish  a  newspaper 
nctil  an  affidavit  or  affirmation,  containing 
such  matter  as  the  Act  directs  is  deposited 
with  the  prothonotary  of  the  court  and  that 
fuch  affidavit  or  affirmation  may  be  taken  be- 
fore a  justice  or  commissioner.  Held,  that 
«ieh  affidavit  or  affirmation,  if  a  corporation 
is  proprietor  of  the  newspaper,  may  be  made 
by  the  managing  director;  that  there  is  an 
option  either  to  swear  or  affirm  and  the  right 
10  affirm  is  not  confined  to  members  of  certain 
religious  bodies  or  persons  having  religious 
Kraples;  and  that  if  the  affidavit  or  affirma- 
tion purport  to  have  been  taken  before  a 
eofmmissioner  his  authority  will  be  presumed. 
A'hdown  v.  Manitoba  **  Free  Press '^  Co.,  xx., 
43. 

2.  if me9  and  minerals  —  Adverse  claim  — 
Frfrm  of  affidavit  —  Right  of  action  —  Condi- 
tvin  precedent — Blank  in  jurat — R.  8.  B. 
C.  (2897)  c.  135,  f.  31— R.  S.  B.  C.  (1897) 
r  3,  s.  ie—61  Vict.  c.  33,  s.  9  (B.C.)—B.  C. 
Hn^remp  Court  Rule  415  of  1890.]— The  jurat 
10  an  affidavit  filed  pursuant  to  s.  37  of  the 


B.  C.  "  Mineral  Act "  did  not  mention  the 
date  upon  which  the  affidavit  had  been  sworn. 
Held,  that  the  absence  of  the  date  was  not 
a  fatal  defect,  and  that,  even  if  it  could  be  so 
considered  at  common  law,  such  a  defect 
would  be  cured  by  the  "  British  Columbia 
Oaths  Act"  and  the  British  Columbia  Su- 
preme Court  Rule  415  of  1890.  Paulson  v. 
Beaman,  et  al.,  xxxii.,  655. 

3.  Nova  Scoti^t  BUls  of  Sale  Act — Regis- 
tration— Defective  jurat. 

See  Bill  of  Sale,  1. 

3.  Bona  fides — Statutory  form  —  Attesting 
witfhess. 

See  Bill  of  Sale,  2. 

5.  Chattel  mortgage  —  Compliance  with 
statutory  form — R.  S.  N.  S.  [5  «er.]  o.  92, 
s.  4. 

See  Chattel  Mobtgaoe,  5. 

6.  Controverted  election — Status  of  peti- 
tioner—  Certified  copy  of  voters*  list — Im- 
print of  Queen* s  Printer  —  Evidence — Form 
of  petition  —  Jurat  on  affidavit  of  verifica- 
tion— Preliminary  objections. 

See  Election  Law,  2. 


AFFIRMATION. 

See  Affidavit. 


AFFREIGHTMENT. 

Charter  party  —  Contract  —  Negligenoe  — 
Stowage — Fragile  goods — BiU  of  lading — 
Notice— Acts  1674jt  ^^5*  ^^76,  2383,  2390, 
2409,  2413,  2m.  ^427,  C.  C— Fault  of  ser- 
vants. *  • 
See  Cabbiees,  4. 

And  see  Chabteb  Pabty  ;  Shipping. 


AGENCY. 

1.  Insurance  agent  —  Duty  towards  com- 
pany— Acting  for  rival  company — Divided 
interests — Dismissal.]  —  Acting  as  the  agent 
of  a  rival  insurance  company  is  a  breach 
of  an  insurance  agent's  agreement,  '*  to  fulfil 
conscientiously  all  the  duties  assigned  to  him, 
and  to  act  constantly  for  the  best  interests 
of  "  his  employer,  and  is  sufficient  justification 
for  his  dismissal.  Judgment  of  the  Court  of 
Appeal  for  Ontario  (22  Ont.  App.  R.  408), 
affirmed.  Eastmure  v.  Canada  Accident  As- 
surance Co.,  XXV.,  691. 

2.  Bona  fides  —  Chattel  mortgage  —  Com- 
pliance with  statutory  forms. 

See  Chattel  Mortgage,  6. 

3.  Agent  of  creditor  —  Obtaining  payment 
from  debtor — False  representation — Fraud — 
Ratification — Indictable  offence. 

See  Debtob  and  Cbeditob,  17. 

4.  Sale  of  goods  —  Sale  through  brokers  — 
Authority  of  brokers — Acquiescence. 

See  Pbincipal  and  Agent,  8. 


23 


ACTIOK 


I'-t 


cutting  timber  owing  to  the  dispute.  Finally 
by  order-in-council  of  the  Dominion  Govern- 
ment (to  whom  it  was  claimed  the  debt  of 
New  Brunswick  was  transferred  by  the  B. 
N.  A.  Act)  it  was  declared  that  a  certain 
amount  was  due  to  T.  which  would  be  paid 
on  the  consent  of  the  Governments  of  Ontario 
and  Quebec.  Such  consent  was  obtained, 
and  payments  on  account  were  made  by  the 
Dominion  Government  first  to  T.  and  after- 
wards to  the  suppliant  to  whom  T.  assigned. 
Suppliant  proceeded  by  petition  for  the  bal- 
ance. The  Crown  demurred  on  the  ground 
that  the  claim  was  not  founded  upon  a  con- 
tract, and  was  not  properly  a  subject  for 
petition  of  right.  Fournier,  J^  overruled 
the  demurrer  (1  Ex.  C.  R.  356).  Held,  revei-s- 
ing  the  judgment  appealed  from,  (Fournier 
and  Henry,  JJ.,  dissenting),  that  there  be- 
ing no  previous  indebtedness  shewn  to  T. 
either  from  New  Brunswick,  the  Province  of 
Canada  or  the  Dominion,  the  order-in-coun- 
cil did  not  create  a  debt  between  T.  and  the 
Dominion  (Government  which  could  be  en- 
forced by  petition  of  right.  The  Queen  v. 
Dunn,  xi.,  385. 

111.  Contract — Puhlic  works  —  Progress 
estimates  —  Engineer*  s  certificate  —  Revision 
by  succeeding  engineer — Action  for  payment 
on  monthly  certificate,] — A  contract  with 
the  Crown  for  building  locks  and  other  works 
on  a  government  canal  provided  for  monthly 
payments  to  the  contractors  of  90  per  cent, 
of  the  value  of  the  work  done  at  the  prices 
named  in  a  schedule  annexed  to  the  con- 
tract, such  payments  to  be  made  on  the 
certificate  of  the  engineer,  approved  by  the 
Minister  of  Railways  and  Canals,  that  the 
work  certified  for  had  been  executed  to  his 
satisfaction ;  the  certificate  so  approved  was 
to  be  a  condition  precedent  <o  the  right  of 
the  contractors  to  the  monthly  payments, 
and  the  remaining  10  per  cent,  of  the  whole 
of  the  work  was  to  be  retained  until  its 
final  completion ;  the  engineer  was  to  be  the 
sole  judge  of  the  work  and  materials,  and 
his  decision  on  all  questions  with  regard 
thereto,  or  as  to  the  meaning  and  inten- 
tion of  the  contract,  was  to  be  final ;  and 
he  was  to  be  at  liberty  to  make  any  changes 
or  alterations  in  the  wx)rk  which  he  should 
deem  exi)edient.  Held,  that  though  the  value 
of  the  work  certified  to  by  the  monthly  certi- 
ficates was  only  approximate  and  subject  to 
revision  on  completion  of  the  whole,  yet  where 
the  engineer  in  charge  had  changed  the  char- 
acter of  a  particular  class  of  work,  and  when 
completed  had  classified  it  and  fixed  the  value, 
his  decision  was  final  and  could  not  be  re- 
opened and  revised  by  a  succeeding  engineer. 
Hdd.  also,  that  the  contractors  c^uld  pro- 
ceed by  action  if  payment  on  a  monthly  cer- 
tificate was  withheld,  and  were  not  obliged  to 
await  the  final  completion  of  the  work  be- 
fore suing.     Murray  v.  The  Queen,  xxvi.,  203. 

112.  Crown — Contract  —  Right  of  action — 
Public  offioer — Solicitor  and  client — 7^.  /S\  C 
cc.  114,  115 — Inquiry  as  to  public  matters — 
Remuneration  of  commissioner  —  Quantum 
meruit.] — The  judgment  appealed  from  (7 
Ex.  C.  R.  351)  held  that  a  person  appointed 
under  R.  S.  C.  c.  115,  as  commissioner  to 
make  inquiry  and  report  on  conduct  in  office 
of  an  officer  or  servant  of  the  Crown,  could 
not  recover  for  his  servjces  as  such  commis- 
sioner, there  being  no  provision  for  such  pay- 
ment; that  such  service  was  not  rendered  In 
virtue  of  any  contract  but  merely  by  virtue  of 


appointment  under  the  statute  and  that  such 
appointment  partakes  more  of  the  character 
of  a  public  office  than  of  a  mere  employment 
under  a  contract  express  or  implied.  The  Su- 
preme Court  affirmed  the  judgment  appealed 
from.  Strong,  C.J.,  and  Girouard,  J.,  dis- 
senting.   Tucker  v.  King,  xxxii.,  722. 

113.  Public  work  —  Negligence  of  Crown 
officials  —  Right  of  action  —  Liability  of  the 
Crown— ^0  d  51  Vict.  c.  16,  ««.  16.  2S,  58— 
Jurisdiction  of  the  Exchequer  Court — I*re^ 
scription — Art.  2261  C.  C] — Lands  in  the 
vicinity  of  the  Lachine  Canal  were  injuri- 
ously affected  through  flooding  caused  by  the 
negligence  of  the  Crown  officials  in  failinj^  to 
keep  a  syphon-tunnel  clear  and  in  proper  order 
to  carry  off  the  waters  of  a  stream  which  had 
been  \ii verted  and  carried  under  the  canal 
and  also  by  part  of  the  lands  being  spoiled 
by  dumping  excavations  upon  it.  Held,  re- 
versing the  judgment  appealed  from  (7  Kx. 
C.  iR.  1),  (pa vies,  J.,  dissenting),  that  the 
owner  had  a  right  of  faction  and  was  entitled 
to  recover  damages  for  the  injuries  sustained 
and  that  the  Exchequer  Court  of  Canada  had 
exclusive  original  jurisdiction  in  the  matter 
under  the  provisions  of  ss.  16,  ^,  and  58  of 
the  Exchequer  Court  Act.  The  Queen  v. 
Filion.  (24  Can.  S.  C.  R.  482)  approved: 
The  City  of  Quebec  v.  The  Queen,  (24  Can. 
S.  C.  R.  430)  referred  to. — The  prescription 
established  by  art.  22U1  of  the  Civil  Code  of 
Lower  Canada  applies  to  the  damages  claimed 
by  appellant  in  his  petition  of  right.  Letour- 
neum  v.  The  King,  xxxiii.  335. 

114.  Public  work  —  Contract  binding  on 
the  Crown  —  Appropriation  by  Parliament 
— Unauthorized  expenditure  —  Quantum  mer- 
uit—Petition  of  right—Sl  Viet.  c.  12,  ss.  7, 
15,  20. 

See  Contract,  91. 

115.  Negligence  —  Tort — Public  work — Car- 
rier— Petition  of  right — Public  servants. 

See  Railways,  100. 

116.  Petiiicn  of  right — Contract  for  publics 
work — Transfer  without  consent — Cancellation 
— Breach — Right  to  recover. 

See  Contract,  93. 

117.  Petition  of  right  —  Allegation  of  per- 
formance —  Condition  precedent — Pleading — 
Amendment. 

See  Contract,  58. 


18.  Petitory  Actions. 

118.  PHitoire  —  Demolition  of  completed 
works — Form  of  action — Mitoyenet^ — Ddnon- 
ciation  de  nouvel  csuvre  —  Possessoiro.]  — 
Plaintiff  prayed  for  the  removal  of  a  wall  and 
demolition  of  works  in  connection  therewith 
and  also  for  £500  damages  with  interest  and 
costs.  Held,  that  demolition  of  completed 
works  may  properly  be  demanded  in  a  peti- 
tory action  for  the  recovery  of  property  and 
that  the  present  action  is  one  in  the  nature  of 
a  petitory  action  and  not  an  action  posses- 
scire  or  en  d^nonciation  de  nouvel  ceuvrc. 
Joyce  V.  Hart,  i.,  320. 

119.  Petitory  concltisions  —  Removing  trus- 
tee— Recovery  of  chturch  property — Pleading — 


ACTION". 
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.?S  Viet.  c.  72  (Q.)  ]— By  deed  on  23rd  NovMn- 
ber,  1871.  duly  registered,  plaintiff,  defendant, 
aod  tiro  others  as  trustees  of  the  Presbyterian 
Church  of  C^te  St.  George,  in  connection  with 
the  Church  of  Scotland,  became  purchasers  of 
the  ground  upon  which  a  church  was  subse- 
<l!i«itly  erected.  At  the  time  of  action  the 
trustees,  with  the  exception  of  (he  plaintiff 
aod  defendant,  were  dead.  A  union  of  the 
Pr*«bTterian  (lurches  of  Canada  took  place 
in  June,  1875.  To  further  this  union  and  re- 
move* any  obstructions  which  might  arise  out 
of  the  trusts  by  which  the  property  of  any 
of  the  churches  was  held,  the  "  Union  Act/* 
<35>  Vict  c.  72  (Q.) )  was  passed,  which  by 
s.  2,  provided  '*  that  if  any  congregation  in 
connection  or  communion  with  any  of  the 
s&id  churches  decide,  at  any  meeting  of  the 
i«id  congregation  regularly  convened,  accord- 
is^  to  the  rules  of  the  said  congregation,  or 
the  custom  of  the  church  with  which  it  is  in 
connection,  and  held  in  the  two  years  after 
R'jch  union,  by  the  majority  of  the  votes  of 
tbo^  who.  according  ^o  the  rules  of  the  said 
encgr^atioQ,  or  the  custom  of  the  church 
with  which  it  is  in  connection,  are  entitled  to 
Tote  at  such  meeting,  not  to  form  part  of  the 
said  union,  but  on  the  contrary  to  separate 
itsfli  therefrom,  then  and  in  such  case,  the 
property  of  the  said  congregation  shall  not  be 
aJfcted  by  this  Act.  nor  by  any  of  the  pro- 
Tisioos  thereof."  Plaintiff  claimed  that  no 
aeHing  of  the  congregation  had  been  regu- 
larly convened,  or  conducted  according  to  its 
rales,  or  the  custom  of  the  church,  and  that 
nicfequently  the  property  was  affected  by  the 
statute,  and  should  be  held  and  administered 
for  the  benefit  of  the  congregation  in  connec- 
tkfl  with  the  united  church,  i.  e..  "  The  Pres- 
byterian Church  in  Canada."  Plaintiff  also 
ilkf^f-d  that  defendant  had  ceased  to  be  a  trus- 
ts?, and.  acting  with  a  minority  of  the  congre- 
?^:ioo  who  refused  to  enter  into  the  united 
•tiTirch,  had  taken  forcible  possession  of  the 
•tcrch  property  and  excluded  therefrom  the 
plaintiff  and  the  congregation,  for  which  he 
way  trustee.  Plaintiff  as  sole  aurviving  and 
2c-ting  trustee,  sueing  for  himself  in  his  said 
<iud]iiy.  and  for  the  congregation,  claimed  the 
Tn.f*erty  and  that  defendant  be  ordered  to 
'I'lir  and  abandon  the  same,  and  be  declared 
Qf<  to  be  a  trustee  of  said  property.  Defend- 
rt  admitted  that  he  was  not  a  trustee,  but, 
*hi\^  saying  that  he  had  no  quality  to  defend 
*ii^  action,  alleged  that  3  regularly  convened 
r.<»^tings  bad  been  held,  within  the  2  years, 
'U  pffect  of  which  "was  to  take  the  church 
i:A  property  out  the  union  and  that,  at  these 
ff'^tings,  trustees  were  legally  appointed  to 
r»?'.ace  those  deceased.  The  Superior  Court 
i-raissed  the  action  on  the  sole  ground  that 
tKc^ose  the  trust  deed  said  nothing  about  sur- 
•  jvons,  but  provided  for  a  succession,  there 
''■eld  be  no  action  unless  the  succession  was 
t:rst  filled  up.  The  Queen's  Bench  affirmed 
r:iL«  judgment,  the  majority  presumably  on  the 
pound  sUted,  Cross,  J.,  alone  giving  as  his 
Tf^Htn  that  the  meetings  referred  to  were  suffi- 
•i"flt  compliance  with  the  law  to  take  the 
I^operty  out  of  the  union.  Held,  affirming 
:^  judgment  appealed  from,  that  the  action 
>;sg  petitory,  s^^  defendant  having  pleaded 
md  proved  that  he  was  not  and  had  never 
[•retended  to  be  in  possession  of  the  property, 
;4;i:ntiff  must  fail ;  and  that  he  was  not  en- 
r;t]<^  to  a  judgment  declaring  one  not  a  trus- 
t*^  vho  did  not  pretend  to  be  and  admitted 
*iat  he  was  not  a  trustee,  Henry,  J.,  dis- 
wsiting.  MorrUon  t.  McCuatg,  l9th  June, 
l^«;  Cass.  Dig.  (2  ed.)   642. 


120.  Lease  —  Transfer  of  lease  —  Title  to 
land  —  Alienation  for  rent  —  Emphyteusis — 
Bail  d  rente  —  Bail  A  longues  ann^es  —  Droit 
mobUier  —  Cumulative  demand — Incompatible 
pleadings  —  Action  pHitoire — Arts.  56*7,  572, 
J59S  C,  C.—Arts.  176.  Ill  (b)  1064,  1066  C. 
P.  Q. — Possessory  action — Riintegra/nde — D& 
nonciation  de  nouvel  oBUvre.] — An  instrument 
by  which  lands  were  leased  for  sixteen  years 
at  an  annual  rental,  subject  to  renewal  for  a 
fiurther  term  of  twelve  years,  provided  for  the 
construction  of  certain  buildings  and  improve- 
ments by  the  lessee  upon  the  leased  premises, 
and  hypothecated  these  contemplated  amelior- 
ations to  secure  payment  of  rent  and  perform- 
ance of  the  obligations  of  the  lessee.  The 
leased  premises  were  transferred  by  the  lessee 
by  deed  of  sale,  and  on  disturbance  an  action, 
with  both  petitory  and  possessory  conclusions^ 
was  brought  by  the  transferee  against  an  al- 
leged trespasser,  who  pleaded  title  and  pos- 
session in  himself  without  taking  objection  to 
its  cumulative  form.  Held,  affirming  the 
judgment  appealed  from,  that  under  the  cir- 
cumstances the  action  should  be  treated  as 
petitory  only ;  that  the  contraf»t  under  the 
instrument  described  'was  neither  emphyteusis 
nor  a  bail  d  rente  (lease  in  perpetuity),  but 
merely  an  ordinary  contract  of  lease  which 
did  not  convey  a  title  to  the  land  nor  real 
rights  sufficient  to  confer  upon  the  transferee 
the  right  of  instituting  a  petitory  action  in 
his  own  name.  Hdd,  also,  that  the  transfer 
by  the  deed  of  sale  of  such  leased  premises 
would  not  support  the  petitory  action,  as  the 
lessee  could  not  convey  proprietary  rights 
which  he  did  not  himself  possess.  Price  v. 
LeBlond,  xxx.,  539. 

121.  Petitory  action  —  Deed  to  married 
woman  —  Authorization  of  husband — Title  to 
land  —  Trespass.] — Qucere,  Would  a  deed  of 
land  to  a  married  woman  without  the  author- 
ization of  her  husband  be  sufficient  to  support 
a  petitory  actioil?  Chalifour  v.  Parent,  xxxi., 
224. 

122.  Action  pititoire  —  Title  to  lands 
— Mistake  of  title  —  Good  faith  —  Common 
error  —  Demolition  of  works  —  Right  of  ac- 

\  ccssion^Arts,    412.    41^.    4^>    et    seq.,    IO4I, 

!  1241  c.  c. 

See  BouNDABY,  4. 

123.  Municipal  corporation  —  Construction 
of  sidewalk — Trespass — Action  en  bornage — 
Petitory  action  —  Amendment  of  pleadings — 
Practice. 

See  No.  171,  infra. 

124.  Recovery  of  property  under  loose — Em- 
phyteusis— Damages — Beneficial  estate — Add- 
ing parties. 

See  Railways,  152. 


19.  P0SSES8OBY  Actions. 

125.  Trespass  —  Possession  annaJe  —  Poj?- 
sessory  action  —  Equivocal  posarssion — Right 
of  way.l  —  In  a  possessory  action  by  *  P. 
against  FI..  the  latter  denied  P.'s  possession 
and  pleaded  that  he  was  proprietor  and  had 
exercised  a  right  of  'way  over  the  lands  in  dis- 
pute, a  roadway  between  their  adjoining  pro- 
perties, for  a  number  of  years.  At  the  trial 
defendant  put  in  his  title.  The  plaintiff 
proved  possession  for  a  year  by  closing  up  the 
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action  was  instituted  on  the  22nd  November, 
1890,  and  was  standing  for  judgment  in  the 
Superior  Court  in  June,  1891.  On  appeal 
from  the  Ck)urt  of  Review  respondent  moved 
to  quash  for  the  want  of  jurisdiction. 
Held,  Taschereau  and  Qwynne,  JJ.,  dissent- 
ing, that  the  right  of  appeal  given  by  54  & 
55  Vict.  c.  25,  did  not  extend  to  cases  stand- 
ing for  judgment  in  the  Superior  Court  prior 
to  the  passing  of  that  Act.  Couture  v.  Bou- 
chard (21  Can.  S.  C.  R.  181),  followed. 
— Held,  per  Fournier,  J.  That  the  statute  is 
not  applicable  to  cases  already  instituted  or 
I)e.nding  before  the  courts,  no  special  words 
applicable  to  cases  already  instituted  or  to 
that  efifect  being  used.  Williams  v.  Irvine. 
xxii..  108. 

9.  Right  to  appeal  in  Ontario  cases — 60  d 
61  Vict.  c.  3J^  —  Retrospective  legislation  — 
Pending  cases.] — The  Act  60  and  61  Vict.  c. 
34,  which  restricts  the  right  of  appeal  to  the 
Supreme  Court  in  cases  from  Ontario,  as 
therein  specified,  does  not  apply  to  a  case  in 
which  the  action  was  pending  when  the  Act 
came  into  force,  although  the  judgment  di- 
rectly appealed  from  may  not  have  been  pro- 
nounced until  afterwards.  Hyde  v.  Lindsay, 
xxix.,  99. 

10.  Construction  of  statute — Appellate  jur- 
isdiction— Court  of  Review — Art.  43  C.  P.  Q. 
—^i  d  55  Vict.  o.  25,  s.  S. 

See    No.  289  infra. 


4.  Arbitration  and  Awards. 

11.  Arbitration  —  Reference  by  consent 
— «.  8.  O.  (1877)  c.  50,  s.  289.]— Under  R. 
S.  O.  (1877)  c.  50,  s.  189,  an  appeal  will  lie 
where  that  right  has  been  reserved  in  a  refer- 
ence made  to  arbitration  by  consent  of 
parties.  Bickford  v.  Canada  Southern  Ry. 
Co.,  xiv.,  743. 

12.  Expropriation  of  land  —  Arbitration  — 
Atoard  —  Increase  by  Exchequer  Court — 
Hearing  of  additional  witnesses  on  appeal — 
Appreciation  of  evidence  —  Weighst  of  evi- 
dence.]— In  expropriation  of  land  for  a  rail- 
way, the  award  of  the  arbitrators  was  in- 
creased by  the  Exchequer  Court  from  $4,155 
to  $10,824.25.  after  additional  witnesses  had 
been  examined  by  the  judge.  Held,  affirming 
the  judgment  appealed  from  (1  Ex.  C.  R. 
291),  that  as  it  was  supported  by  evidence, 
and  there  was  no  principle  on  which  it  was 
fairly  open  to  blame,  nor  any  oversight  of 
material  consideration,  the  judgment  should 
not  be  disturbed,  Gwynne.  J.,  dissenting.  The 
Queen  v.  Charland,  xvi.,  721. 

13.  Expropriation  —  35  Vict.  c.  32,  s.  7 
(Que.)  —  Interference  with  award  of  arbitra- 
tors.]— In  a  matter  of  expropriation  the  de- 
cision of  a  majority  of  arbitrators,  men  of 
more  than  ordinary  business  exi)erience,  upon 
a  question  merely  of  value  should  not  be  in- 
terfered with  on  appeal.  Lemoine  v.  City  of 
Montreal;  Allan  v.  City  of  Montreal,  xxiii., 
300.  (Leave  to  appeal  was  refused  by  Privy 
Council.) 

14.  Jurisdiction  —  Award  of  arbitrators — 
54  tt-  5J  Vict.  c.  6  iD.)-^4  yict.  c.  2  (O.) 
—-^4  yict.  c.  4  (Q-)] — in  an  award  made  un- 
der the  provisions  of  the  Acts  54  &  55  Vict. 


c.  6.  s.  6  (D.),  54  Vict.  c.  2,  s.  6  (O.),  and 
54  Vict.  c.  4,  s.  6  (Q.)  there  can  be  no  ap- 
peal to  the  Supreme  Court  of  Canada,  unless 
the  arbitrators  in  making  the  award  set  forth 
therein  a  statement  that  in  rendering  the 
award  they  have  proceeded  on  their  view  of 
a  disputed  question  of  law.  Province  of  On- 
tario V.  Province  of  Quebec  and  Dominion  of 
Canada;  In  re  Common  School  Fund  and 
Lands,  xxx.,  306. 

15.  Award  of  arbitrators  —  Public  works — 
Appeal  from  Exchequer  Court — 4^^  Vict,  c,  8, 
s.  38  {D.) — Review  of  award — Damages. 

See  Arbitration  and  Award,   10. 

16.  Interference  with  award  —  Increasing 
compensation — Expropriation  of  land. 

See  Arbitration  and  Award,  11. 


5.  Certiorari. 

17.  Certiorari  —  Merchants*  Shipping  Act, 
1854  —  Distressed  seaman  —  Jtecovery  of  ex- 
penses —  *'  Owner  for  time  being  "  —  Proof  of 
ownership  and  payment.]  —  An  appeal  lies  to 
the  Supreme  Court  of  Canada  from  the  judg- 
ment of  a  provincial  cfourt  making  absolute  a 
rule  nisi  for  a  certiorari  to  bring  up  proceed- 
ings before  a  police  magistrate  under  The 
Merchants'  Shipping  Act  with  a  view  to 
having  the  judgment  thereon  quashed.  The 
Queen  v.  The  Sailing  Ship  Troop  Company, 
xxix.,  662. 


6.  Controversy  Involved. 

18.  Jurisdiction  —  Amount  in  dispute  — 
Demande — Recovery — Right  to  appeal  by  de- 
fendant— Mitoyennet^.]  —  The  Supreme  .and 
Exchequer  Courts  Act.  38  Vict.  c.  11,  s.  17, 
enacted  that  no  appeal  should  be  allowed  from 
any  judgment  rendered  in  the  Province  of 
Quebec  in  any  case  wherein  the  sum  or  value 
in  dispute  did  not  amount  to  two  thousand 
dollars.  H.  brought  an  action  against  J., 
praying  that  J.  be  ordered  to  pull  down  a  wall, 
remove  all  new  works  complained  of  in  the 
wall,  and  pay  £500  damages,  with  interest  and 
costs.  H.  obtained  judgment  for  $100  dam- 
ages against  J.,  who  was  also  condemned  to  re- 
move the  works  complained  of,  or  pay  the  value 
of  mitoyennet6.  Held,  Strong,  J.,  dissenting, 
that  in  determining  the  sum  or  value  in  dispute 
in  cases  of  appeal  by  a  defendant,  the  proper 
course  was  to  look  at  the  amount  of  the  de- 
mand in  the  declaration,  and  not  at  the  amount 
of  the  judgment,  and  thar  the  court  had  juris- 
diction to  hear  the  appeal. — Held,  per  Strong, 
J.,  dissenting.  That  the  amount  in  dispute 
was  the  sum  awarded  for  damages  and  the 
value  of  the  wall  of  which  the  demolition  was 
ordered  by  the  judgment  appealed  against,  and 
that  it  was  necessary  to  shew  that  the  total 
recovery  amounted  to  the  sum  or  value  fixed  by 
the  statute  before  an  appeal  could  lie.  Joyce 
V.  Hart,  I,  321.  (Overruled  by  Allen  v.  Pratt 
(13  App.  Cas.  780).  See  Nas.  19  and  24 
infra.) 

19.  Jurisdiction  —  Valm  of  amount  in 
controversy — Assessment  of  damages — Discre- 
tion of  trial  judge — Interference  on  appeal.] 
— Where  the  right  of  appeal  depends  on  the 
amount  in  controversv,  the  proper  course  in 
determining  the  amount  in  dispute  is  to  look 
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at  the  amount,  etc.,  daimed  in  the  prayer  of 
the  declaration,  and  not  at  the  amount  for 
which  judgment  has  been  recovered.  Joyce  v. 
Hart.  \1  Can.  S.  C.  R.  321  >,  and  Gingraa  v. 
DetikU  (Cass.  Dig..  2  ed.  212)  reviewed  and 
approved.  Taschereau,  J.,  dissented. — 2.  In  an 
action  of  damages,  if  the  amount  awarded  in 
the  court  of  first  instance  is  not  such  as  to 
shock  the  sense  of  justice,  and  to  make  it 
apparent  that  there  was  error  or  partiality  on 
the  part  of  the  judge,  an  appellate  court 
should  not  interfere  with  the  discretion  exer- 
cis«d  in  determining  the  amount  of  damages. 
Levi  V.  Reedy  vi.,  482.  (Overruled  by  Mon- 
ttte  V.  Lefcbvre  (16  Can.  S.  C.  It.  387)  ;  fol- 
lowed m  Cossette  v.  Dun  (18  Can.  S.  C.  R. 
222).    See  Nos.  24  and  32  infra.) 

20.  Jmritdiction — Amount  in  controversy — De- 
mande^lntereat  barred  at  time  of  suit.] — Al- 
cbongh  the  amount  claimed  by  the  declaration 
wai  made  to  exceed  $2,000  by  including  inter- 
est which  had  been  barred  by  prescription  an 
appeal  will  lie  to  the  Supreme  Court  of  Can- 
ada.   Ayotte  V.  Boucher,  ix.,  460. 

21.  Jurisdiction  —  Amount  in  dispute  — 
Matter  in  controversy  —  Future  rights  — 
Hypothecary  action  —  42  Vict.  c.  39,  s.  8  — 
Church  rates  —  Charge  on  lands.]  —  In  an 
hypothecary  action  to  enforce  a  lien  for  $105, 
Hist  instalment  of  a  rate  imposed  on  land  for 
the  erection  of  a  Roman  Catholic  church,  the 
judgment  appealed  from  affirmed  the  uecisit^n 
of  the  trial  court  maintaining  the  plaintiff's 
action.  Held,  that  the  Supreme  Court  of  Can- 
ada had  no  jurisdiction  to  hear  an  appeal,  as 
the  amount  in  dispute  was  less  than  $2,000, 
and  there  was  no  question  involved  relating  to 
a  title  to  land  or  like  matters  where  rights  in 
future  might  be  bound,  even  although  the  rate 
mi^bt  be  payable  by  instalments,  some  of 
which  were  not  yet  due.  Sauvageau  v. 
Gifthier  (L.  K.  5  P.  C.  494),  i^eferred  to. 
Bank  of  Toronto  v.  Les  Cure  etc.,  de  la  Nati- 
tite  de  la  Sainte  Vierge,  xii.,  25. 

22.  Municipal  road  —  Statute  labour  — 
Charge  on  land—R.  S.  O.  c.  135,  s.  29  (b).] 
—By  proc^-verbal  of  a  municipal  council  a 
portion  of  a  public  road  fronting  the  land  of 
R.  was  ordered  to  be  improved  by  raising  and 
widening  it.  Upon  his  refusal  to  do  the  work 
the  council  had  it  performed,  paid  $200  for  it 
and  subsequently  sued  R.  for  the  cost.  The 
Court  of  Queen's  Bench  affirmed  a  judgment  in 
favour  of  the  municipal  council  for  that 
amount.  Held,  per  Fournier.  Henry,  and 
Gwynne,  JJ.  (Strong  and  Taschereau,  J  J. 
di5S6nting,  and  Ritchie,  C.J.,  expressing  no 
opinion  on  the  point),  that  although  the 
setter  in  controversy  did  not  amount  to 
S'i^iO,  yet,  as  it  related  to  a  charge  on  the 
appellant's  land  whereby  his  rights  in  future 
might  be  bound,  the  case  was  appealable. 
Reb^im  V.  Corporation  de  Sie.  Anne  du 
BQut  de  L'Isle,  xv.,  02. 

23.  Jurisdiction  —  Future  rights  —  Su- 
preme and  Exchequer  Courts  Act,  s.  29,  s  -s. 
ilK] — In  an  action  for  $1,333.36,  a  balance 
of  one  of  several  money  payments  of  $2,000 
*ach.  one  whereof  defendants  agreed  to  pay  to 
plaintiff  every  year  so  long  as  certain  security 
given  by  plaintiff  for  defendants  remained  in 
the  hands  of  the  government,  defendants  con- 
tended that  the  security  had  been  released  by 
the  action  of  the  government  and  they  were 
therefore  not  liable  to  pay  the  amount  sued 
tor,  or  any  further  instalments.    The  Court  of 


Queen's  Bench  (appeal  side)  held  that  the 
security  had  not  been  released  and  gave  judg- 
ment for  the  amount  claimed.  The  defendants 
applied  to  one  of  the  judges  of  that  court  and 
obtained  leave  to  appeal,  on  the  ground  that  if 
the  judgment  was  well  founded  then  future 
rights  would  be  bound,  and  they  had  become 
liable  for  two  other  instalments  of  $2,000  each, 
for  which  actions  were  pending.  Held,  that 
an  appeal  would  not  lie,  because  even  if  the 
future  rights  of  the  defendants  were  bound 
by  the  judgment  such  future  rights  had  no 
relation  to  any  of  the  matters  or  things 
enumerated  in  s.-s.  (b)  of  s.  29  of  the  Su- 
preme and  Exchequer  Courts  Act. — ^The  words 
*'  where  the  rights  in  future  might  be  bound  " 
in  this  S.-S.  are  governed  and  qualified  by  the 
preceding  words  and  to  make  a  case  appealable 
when  the  amount  in  controversy  is  less  than 
$2,000,  not  only  must  future  rights  be  bound 
by  the  judgment,  but  the  future  rights  to  be 
so  bound  must  relate  to  *'  a  fee  of  office,  duty, 
rent,  revenue  or  sum  of  money  payable  to  Her 
Majesty,  or  to  some  title  to  lands  or  tenements, 
or  to  annual  rents  out  of  lands  or  tenements, 
or  to  some  like  matters  and  things."  Gilbert 
v.  Gilman,  xvi.,  189. 

24.  Jurisdiction — Amount  in  controversy — 
R.  8.  C.  c.  135,  s.  29 — Acquiescement — Issue 
on  Appeal.]  —  Where  the  plaintiff  has  ac- 
quiesced in  the  judgment  of  the  court  of  first 
instance  by  not  appealing,  the  measure  of 
value  for  determining  his  right  of  appeal  un- 
der s.  29  of  the  Supreme  and  Exchequer  Courts 
Act  is  the  amount  awarded  by  the  judgment 
of  the  trial  Court,  and  not  the  amount  claimed 
by  his  declaration.  Levi  v.  Reed  (6  Can.  S. 
C.  R.  482),  overruled;  Allen  .y.  Pratt  (13 
App.  Cases,  780),  referred  to  as  overruling 
Joyce  V.  Hart  (1  Can.  S.  C.  R.  321).  Monette 
v.  Lefebvrc,  xvi.,  387. 

25.  Jurisdiction  —  Quebec  Judicial  Deposit 
Act — Claims  to  money  in  court — Amount  in 
controversy — R.  S.  C.  c.  135,  s.  29.] — An 
insurance  company  deposited  $3,000  in  court, 
being  amount  of  a  life  policv  issued  by  the 
company,  which  by  its  terms  had  become  pay- 
able, but  to  one-half  of  which  sum  rival  claims 
were  made.  Appellants,  as  collateral  heirs  of 
the  deceased,  claimed  the  whole,  and  respond- 
ent, widow  of  deceased,  claimed  as  commune 
en  biens,  one-half;  and,  in  her  answer  prayed 
that  in  so  far  as  appellants'  petition  claimed 
any  greater  sum  than  one-half,  it  should  be 
dismissed.  The  Superior  Court  awarded  one 
half  to  appellants,  and  the  other  half  to  re- 
spondent On  appeal  from  the  judgment  of  the 
Court  of  Queen's  Bench  affirming  the  Superior 
Court:  held,  that  the  sum  or  value  of  the 
matter  in  controversy  between  the  parties 
being  only  $1,500,  there  was  no  appeal  to  the 
Supreme  Court  of  Canada.  (Fournier.  J., 
duhitante).     Labelle  v.  Barbeau,  xvi.,  390. 

26.  Jurisdiction  —  Future  rights — Supreme 
and  Exchequer  Courts  Act.  s.  29 — Municipal 
tawes — Special  assessments.]  —  Appeal  in  an 
action  to  recover  $361.90,  special  assessment 
for  a  drain  along  the  property  of  the  defen- 
dants (see  M.  L.  R.  2  S.  C.  265).  Motion  to 
quash  for  want  of  jurisdiction,  on  the  ground 
that  the  matter  in  controversy  was  under 
$2,000,  and  did  not  come  within  any  of  the 
exceptions  in  s.  29  of  the  Supreme  and  Exche- 
quer Courts  Act.  Held,  that  the  case  came 
within  the  words  "  such  like  matter  or  thing*?, 
where  the  rights  in  future  might  be  bound," 
in  paragraph  (b)  of  s.  29,  and  was  therefore 
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appealable.     Eccldsiastiquea  de  St.  Sulpice  v. 
t'itj/  of  Montreal,  xvi.,  399. 

27.  Jurisdiction  —  Matter  in  dispute — A^- 
davit  as  to  value  —  Bank  shares  —  Actual 
value  at  time  of  action.'] — The  actual  value 
of  bank  shares  at  the  time  of  action  must 
determine  the  amount  in  controversy  in  a  dis- 
pute respecting  them,  and  such  value  may  be 
shewn  by  aflSdavit.  Muir  v.  Carter;  Holmes  v. 
Carter,  xvi.,  473. 

28.  Toll  bridge — Ferru — Franchise — Inter- 
ference—R.  8.  C.  0.  135,  s.  29  ib)— Future 
rights.]— By  38  Vict.  c.  97  (Q.),  plaintiffs 
were  authorized  to  build  and  maintain  a  toll 
bridge,  and  if  the  said  bridge  should  by  acci- 
dent or  otherwise  be  destroyed,  become  unsafe 
or  impassable,  they  were  bound  to  rebuild  it 
within  15  months  next  following,  under 
penalty  of  forfeiture  of  the  advantages  grant- 
ed ;  and  during  any  time  that  the  bridge  should 
be  unsafe  or  impassable  they  were  bound  to 
maintain  a  ferry  acfross  the  river,  for  which 
they  might  recover  the  tolls.  The  bridge  was 
accidentally  carried  away  by  ice,  but  rebuilt 
and  opened  for  traffic  within  15  months.  During 
reconstruction,  although  plaintiffs  maintained 
a  ferry  across  the  river,  defendant  built  a  tem- 
porary bridge  within  the  limits  of  plaintiff's 
franchise  and  allowed  it  to  be  used  by  parties 
crossing  the  river.  In  an  action  for  damages, 
and  demolition  of  the  temporary  bridge: 
Held,  reversing  the  Court  of  Queen's  Bench, 
that  as  rights  in  future  might  be  bound,  the 
case  was  appealable  under  R.  S.  C.  c.  l.'io,  s. 
29  (b).    (Jalarncau  v.  Ouilbault,  xvi.,  579. 

29.  Jurisdiction— R.  S.  C.  c.  135,  s.  29  (b) 
—  Future  rights  —  Fee  of  office — Collateral 
matter — Action  for  penalties — Disqualificar- 
tionr—R.  8.  Q.  art.  ^29.]— To  give  the  Supreme 
Court  jurisdiction  to  hear  an  appeal  from  the 
Province  of  Quebec,  by  virtue  of  s.  29  (b)  of 
the  Supreme  and  Exchequer  Courts  Act,  the 
matter  relating  to  fee  of  office,  where  the 
rights  in  future  might  be  bound,  must  be  the 
matter  really  in  controversy  in  the  suit  in 
which  the  appeal  is  .«?ought  and  not  something 
merely  collateral  thereto. — This  clause  will  not 
give  jurisdiction  in  a  Case  in  which  the  action 
was  brought  to  recover  penalties  for  bribery 
under  the  Quebec  Election  Act,  and  the  effect 
of  the  judgment  may  be  to  disqualify  appellant 
from  holding  office  under  the  Crown  for  seven 
years.     Chagnon  v.  Xormand,  xvi.,  G61. 

30.  Trivial  dispute  —  Action  for  small 
amaunt — Propriety  of  appeal.] — Although  the 
court  cannot  refuse  to  hear  an  appeal  in  a  case 
in  which  only  twenty- two  dollars  is  involved, 
yet  the  bringing  of  appeals  for  such  trifling 
amounts  is  objectionable  and  should  not  be 
encouraged.     McDonald  v.   (iilbert,  xvi.,  700. 

31.  Jurisdiction — Amount  in  controversy — 
Partition  and  licitation — Appellanfs  interest 
— R.  8.  C.  c.  135.  s.  2.9.]— In  an  action  for 
the  partition  and  licitation  of  properties,  that 
the  proceeds  might  be  divided  acctording  to  the 
rights  of  the  parties  who  had  carried  on  busi- 
ness as  partners,  the  judgment  appealed  from 
ordered  the  licitation.  On  motion  to  quash  the 
appeal  on  the  ground  that  the  matter  in  con- 
troversy was  under  $2,000,  the  appellant  in 
answer  to  the  respondent's  affidavit  filed  an- 
other affidavit  shewing  that  the  total  value  of 
the  property  was  .1*3,000.  but.  it  being  admitted 
that  the  respondent  claimed  but  one-half  in- 
terest in  the  property,  it  was :    Held,  that  the 


matter  in  controversy,  and  claimed  by  the  re- 
spondent, not  amounting  to  the  sum  or  value 
of  Jp2,000,  the  appeal  should  be  quashed  with 
costs.    Hood  v.  hangster,  xvi.,  723. 

32.  Jurisdiction — Amount  in  controversy — 
R.  8.  C.  c.  135,  s.  29 — Damages — Discretion  of 
trial  judge.] — The  plaintiff  in  an  action  for 
$10,000  for  damages  obtained  judgment  in 
the  Superior  Court  for  $2,U0O,  defendant 
appealed  and  the  judgment  was  reduced  below 
$2,000.  Held,  that  an  appeal  would  lie  by 
the  plaintiff  to  the  Supreme  Court,  the  value 
of  the  matter  in  controversy  as  regards  him 
being  the  amount  of  the  judgment  of  the  Su- 
perior Court  (Taschereau  and  Patterson.  JJ., 
dissenting;. — The  amount  of  damages  awarded 
by  the  trial  judge  in  his  discretion,  should  not 
be  interfered  with  by  a  Court  of  Appeal,  un- 
less clearly  unreasonable  and  unsupported  by 
the  evidence,  or  if  there  be  some  error  in  la^y 
or  fact  or  partiality  on  the  part  of  the  judge. 
Levi  V.  Rccd  (G  Can.  S.  C.  R.  482)^  and 
(jingras  v.  DesUvts  (Cass.  Dig.  (2  ed. )  212), 
followed.     Cossctte  v.  Dun,  xviii..  222. 

33.  Validity  of  by-law — 8up.  ds  Ex.  Courts 
Act.  ss.  24  (g),  29  (a),  30  (b)— Constitu- 
tional law — Matter  in  controversy.] — ^Action 
for  $150.  amount  of  business  taxes,  $100  as 
compounders  and  $50  as  wholesale  dealers, 
under  municipal  by-law.  Defendants  pleaded 
that  by-law  was  illegal  and  ultra  vires  of  the 
council,  and  the  statute,  47  Vict.  c.  84  (Que.), 
ultra  vires  of  the  Legislature.  The  Superior 
Court  held  both  statute  and  by-law  intra  vires, 
the  Court  of  Queen's  Bench  affirmed  this 
judgment  as  to  validity  of  statute,  but  set 
aside  the  tax  of  $100  as  not  authorized. 
Plaintiff  appealed  to  the  Supreme  Court, 
against  that  part  of  the  judgment  declaring 
the  business  tax  of  $100  invalid.  There  was 
no    cross-appeal.      On    motion    to    quash    for 

want  of  jurisdiction;  Held,  that  the  appeal 
would  not  lie.  s.  24  (g)  of  the  Supreme  and 
Exchequer  Courts  Act  not  being  applicable, 
and  the  case  not  coming  within  s.  29  of  the 
Act,  the  amount  being  under  $2,000,  no  future 
rights  within  the  meaning  of  s.  29  being  in 
controvervsy,  nor  any  question  as  to  the  con- 
stitutionality of  the  Act  of  the  legislature 
being  raised.  Strong.  J.,  dissented  on  the 
ground  that  the  judgment  appealed  from  in- 
volved the  question  of  the  validity  of  the  pro- 
vincial Act.  City  of  8herbrooke  v.  McMan^ 
amy,  xviii.,  594. 

34.  Saisie  gagerie  —  Jurisdiction  —  .4 ction 
within  competence  of  Circuit  Court — Superior 
Court  —  Title  to  land  —  Question  raised  by 
pleadings — 8up.  and  Ex.  Courts  Acts,  ss.  24, 
28.  and  29  (b)—Arts.  873  887  C.  C.  P.— Art, 
162 Jf   C.    C] — In   an   action   in   the  Superior 

Court  for  arrears  of  rent  with  saisie  gagerie, 
defendant  pleaded  that  he  had  held  the  prem- 
ises since  the  expiration  of  his  lease  under 
verbal    ngroement    for    sale.      The    Court    of 

Queen's  Bench,  reversing  the  Court  of  Review, 
held  that  the  action  ought  to  have  been  in- 
stituted in  the  Circuit  Court.  Held,  that  as 
the  case  was  originally  instituted  in  the  Su- 
perior Court  and  upon  the  face  of  the  pro- 
ceedings the  right  to  possession  of  and  prop- 
erty  in  real  estate   was    involved,  an   appeal 

would  lie.  Strong,  J.,  dissenting.    Blachford  v. 

McBain,  xix..  42.     See.  also,  20  Can.   S.   C. 

R.  209. 

35.  Jurisdiction — Bill  of  costs — Reference 
to  taxing  master — Matter  of  procedure.] — It 
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is  doubtful  if  a  decision  affirming  the  master's 
ruling  on  taxation  of  a  solicitor's  bill  of 
costs,  which  relates  wholly  to  the  practice  and 
proc^ure  of  the  High  Court  of  Justice  for 
Ontario,  and  of  an  officer  of  that  court  in 
construing  its  rules  and  executing  an  order 
of  reference  made  to  him,  is  a  proper  subject 
of  appeal  to  the  Supreme  Court.  O'Donohue 
V.  Bcatty,  xix.,  35t>. 

36.  Repealed  by4aic — Appeal  as  to  costs — 
Jurisdiction — 8up,  Court  Act,  s.  24 — Prac- 
tice.'}— ^After  judgment  refusing  to  quash  a  by- 
law, it  was  repealed.  On  appeal  to  the  Su- 
preme Court  of  Canada  from  the  judgment  in 
question;  Held,  that  as  the  only  matter  re- 
maining in  disnute  was  a  mere  question  of 
costs,  the  court  would  not  entertain  the  ap- 
pall. Moir  V.  Village  of  Huntingdon^  xix., 
363. 

37-  Homologation  of  procis-verhal  —  Juris- 
diction— Action    to   set    aside   proc^-verbal— 

Supreme  Court  Act,  ss.  24  {g),  2V.]—'rhe 
County  of  VerchSres  homologated  a  procts- 
verbal  defining  who  were  to  be  liable  for  re- 
building and  maintenance  of  a  bridge.  The 
Municipality  of  Varennes  took  action  and  had 
the  prochs-verbal  set  aside  for  irregularities. 
ffo^d,  that  the  case  was  not  appealable,  under 
6.  29  or  s.  24  {g)  of  the  Supreme  Court  Act, 
no  future  rights  within  the  meaning  of  the 
former  section  being  in  question,  and  the 
appeal  not  being  from  a  rule  or  order  of  a 
court  quashing  or  refusing  to  quash  a  by-law 
of  a  municipal  corporation.     County  of  Ver- 

chires  v.  Village  of  Varennes,  xix.,  365. 

38.  Jurisdiction  —  Matter  in  controversy — 
Order  to  construct  drain — Question  of  dam- 
ages reserved — Future  rights — Title  to  lands 
— Servitude — Supreme  Court  Act,  s.  29  (b).] 
— Defendants  were  condemned  to  complete  cer- 
tain drains,  within  a  time  fixed,  in  a  lane 
separating  defendant's  and  plaintiff's  proper- 
ties, to  prevent  water  from  entering  plaintiff's 
house  on  a  lower  level.  The  question  of  dam- 
ages were  reserved.  Held,  that  the  case  was  not 
appealable,  there  being  no  controversy  as  to 
$2,000  or  over,  and  no  title  to  lands  or  future 
rights  in  question  within  the  meaning  of  s.  29 

(6)  of  the  Supreme  Court  Act. — The  words 
"  title  to  lands  "  in  this  sub-section  are  only 
applicable  to  a  case  where  a  title  to  the  prop- 
erty or  a  right  to  the  title  may  be  in  question. 
— ^The  fact  that  a  question  of  the  right  of 
servitude  arises  would  not  give  jurisdiction. — 

Wheeler  v.  Black,  (14  Can.  S.  C.  R.  242) 
referred  to;  Gilbert  v.  QUman,  (10  Can.  S.  C. 
R.  189)  approved.  Wineberg  v.  Hampson, 
xix.,  369. 

39.  Jurisdiction  —  Matter  in  controversy  — 
Subscription  for  joint  stock  shares — Action 
for  call— Future  rights— R,  S,  C.  c.  135,  s,  29, 
«.-«.  (6).]— Suit  for  $1,000,  being  a  call  of 
ten  per  cent,  on  100  shares  of  $100  each 
alleged  to  have  been  subscribed  by  B.,  in  the 
capital  stock  of  the  Company.  During  the 
suit,  the  company's  business  was  ordered  to 
be  wound  up  under  the  Winding-up  Act,  and 
the  liquidator  authorized  to  continue  the  suit. 
The  Superior  Court  found  for  plaintiff,  but 
on  appeal  the  Court  of  Queen's  Bench  dis- 
missed the  action.  Held,  Gwynne,  J.,  dissent- 
ing, that  no  appeal  would  lie.  the  amount  in 
controversy  being  under  $2,000  and  no  future 
rights  bound  as  specified  in  the  Supreme  Court 
Act.  s.  29,  s.-s.  6.    Gilbert  v.  GUman,  (16  Can. 


S.  C.  R.  189),  followed.  Dominion  Salvage 
d  Wrecking  Co.  v.  Brown,  xx.,  203. 

40.  Jurisdiction — Business  tax  —  Action  to 
set  aside  municipal  by-law — Supreme  Court 
Act,  s.  24  ig).] — By  a  by-law  passed  in  the 
absence  of  the  mayor,  a  councillor  elected  to 
the  chair  presiding,  an  annual  tax  of  $800 
was  imposed  on  the  Bell  Tel.  Co.,  and  another 
of  $1,000  on  the  Quebec  Gas  Co.  In  actions  by 
appellants  to  annul  the  by-law,  the  Court  of 
Queen's  Bench  reversed  the  Superior  Court 
and  dismissed  the  actions  holding  the  tax 
valid.  Held,  that  the  cases  were  not  appeal- 
able, the  appellants  not  having  taken  out  or 
been  refused,  after  argument,  a  rule  or  ordtjr 
quashing  the  by-law  in  question  within  the 
terms  of  s.  24  ig)  of  thQ  Supreme  Court  Act 
providing  for  appeals  in  cases  of  municipal 
by-laws.     Varennes  v.  Verch^re^,  (19  C.  S.  C. 

R.  365)  ;  Sherbrooke  v.  McManamy  (18  C.  S. 
C.  R.  594).  followed.  Bell  Telephone  Co.  v. 
City  of  Quebec;  Quebec  Gas  Co.  v.  City  of 
Quebec,  xx.,  230. 

41.  Amount  in  controversy — Jurisdiction  — 
Disavowal — Parties — Issue  on  appeal.'] — In  an 
action  brought  in  1866  for  $800  and  interest 
at  12%  per  cent,  against  S.  D.  and  W.  D., 
amount  of  a  promissory  note  signed  by  them, 
one  copy  of  the  summons  was  served  at  the 
domicile  of  S.  D.  at  Three  Rivers,  the  other  de- 
fendant W.  D.  then  residing  in  New  York.  On 
the  return  of  the  writ,  respondent  filed  an 
appearance  as  attorney  for  both  defendants 
and  proceedings  were  suspended  until  1874 
when  judgment  was  taken  and  in  December, 
1880,  upon  the  issue  of  an  alias  writ  of 
execution,  appellant,  having  failed  in  an  oppo- 
sition to  judgment,  filed  a  pjetition  in  dis- 
avowal of  respondent.  The  disavowed  attor- 
ney pleaded  inter  alia  that  he  had  been  author- 
ized to  appear  by  a  letter  signed  by  S.  D., 
saying :  **  Be  so  good  as  to  file  an  appearance 
in  the  case  to  which  the  inclosed  has  refer- 
ence, etc.,"  and  also  prescription,  ratification 
and  insufficiency  of  the  allegations  of  ihe 
petition  of  disavowal.  The  petition  in  dis- 
avowal was  dismissed.  On  appeal  to  the 
Supreme  Court  of  Canada  respondent  moved 
to  quash  on  the  ground  that  the  matter  in 
controversy  did  not  amount  to  $2,000.  Held^ 
that  as  the  judgment  obtained  against  the 
appellant,  in  March,  1874,  on  the  appearance 
filed  by  respondent,  exceeded  $2,000.  the  jihIr- 
ment  on  the  petition  for  disavowal  was  appenl- 
able.  Held,  also,  that  where  a  petition  in  dis- 
avowal has  been  served  on  all  parties  to  the 
suit  and  is  only  contested  by  the  attorney, 
whose  authority  to  act  is  denied,  the  latter 
cannot  on  an  appeal  complain  that  all  parM-=»s 
interested  in  the  result  are  not  parties  to  the 
appeal.    Dawson  v.  Dumont,  xx.,  709. 

42.  Jurisdiction  —  Fraudulent  conveyance — 
Deed  of  land — Action  by  creditor — Amount  in 
controversy  —  R.  S.  C.  c.  135,  s.  20.}  —  In 
December.  1889,  Ferland,  a  trader,  sold  to  G., 
one  of  respondents,  real  estate  in  Montreal, 
mortgaged  for  $7,000,  or  $8,000,  with  a  right 
of  remM  for  one  year.  In  January,  1890, 
Ferland  made  an  assignment,  and  Flatt,  et  al, 
creditors  for  $1,880,  brought  action  against  G. 
to  have  the  deed  of  the  property  (valued  at 
over  $11,000)  set  aside  as  made  in  fraud  of 
creditors.  G.  pleaded  that  he  was  willing  to 
return  the  property  upon  payment  of  $1,000 
advanced  to  F..  and  the  courts  below  dismissed 
the  action.     Held,  that  as  appellants'  claim 
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was  under  $2,000  and  they  did  not  represont 
Ferland's  other  creditors,  the  amount  in  con- 
troversy was  insufficient  to  make  the  case 
appealable.    Flatt  v.  Ferland,  xxi.,  32. 

43.  Jurisdiction — Road  repair  —  Municipal 
ly-law  —  Rights  in  future  —  Supreme  Court 
Act,  8.  29 (b).] — Action  by  the  corporation  for 
$202.14  paid  out  for  macadam  work  on  a 
road  fronting  appellants*  lands,  the  work  of 
macadamizing  and  keeping  it  in  repair  being 
imposed  by  by-law.  Appellants  pleaded  nullity 
of  the  by-law.  Held,  Gwynne,  J.,  dissenting, 
that  appellants'  obligation  to  keep  the  road  in 
repair  under  the  by-law  not  being  a  charge 
affecting  "  future  rights  "  within  the  meaning 
of  R.  S.  C.  c.  135,  s.  29  (&),  the  case  was  not 
appealable.  County  of  Verchlrea  v.  Village  of 
Varennea,  (19  Can.  S.  C.  It.  3U5),  followed, 
Rehurn  v.  Faroiaae  de  8te.  Anne,  (15  Can.  S. 
C.  K.  92),  distinguished.  Dubois  v.  Village  of 
Ste.  Rose,  xxi.,  05. 

44.  Jurisdiction  —  Monthly  allowance  of 
$200  —  Amount  in  controversy  —  "  Future 
rights  " — "  Annual  rents  " — Rentes  foncidres 
—R.  8,  C.  e.  135,  s,  29  {b)—64  Vict.  c.  96 
(Q««.)] — R.  claimed  unaer  a  will  and  an  Act 
of  the  Legislature  of  Quebec,  from  L.,  testa- 
mentary executrix  of  the  estate.  $200,  an  in- 
stalment of  the  monthly  allowance  L.  was 
authorized  to  pay  to  eadh  of  testator's  daugh- 
ters out  of  the  revenues  of  his  estate.  Held, 
that  the  amount  in  controversy  being  only 
$200,  and  there  being  no  **  future  rights " 
which  might  be  bound  within  the  meaning  of 
those  words  in  s.  29  {b}  of  the  Supreme 
Court  Act,  the  case  was  not  appealable. — 
Annual  rents  in   R.  S.  C.  c.  135  s.  29    (6), 

.  mean  *' ground  rents"  (rentes  fondles)  and 
not  an  annuity  or  any  other  like  charges  or 
obligations.     Rodier  v.  Lapicrre,  xxi.,  09. 

45.  Jurisdiction — Supreme  Court  Amending 
Act,  1891 — Judgment  of  Court  of  Review — 
Case  standing  over  for  judgment — Amount  in 
dispute— Arts.  1178  dt  1118  (o),  C.  C.  P.]— 
Action  by  respondent  for  $2,000  was  heard 
and  taken  en  delibcre  by  the  Court  of  Review 
on  30th  Sept..  1891.  date  of  as»ent  to  54-55 
Vict.  c.  25,  s.  3,  giving  an  appeal  from  the 
Court  of  Review  to  the  Supreme  Court  of  Can- 
ada. Judgment  was  rendered  a  month  later. 
Held,  per  Strong,  Fournier  and  Taschereau, 
JJ.,  that  the  plaintiff's  right  cfould  not  be  pre- 
judiced by  the  delay  of  the  court  in  i<«ndering 
judgment  which  should  be  treated  as  having 
been  given  on  the  day.  .when  the  case  was 
taken  en  dclib6r(\  and  therefore  the  case  was 
not  appealable.  Hurtubise  v.  Desmartcau  (19 
Can.  S.  C.  R.  502),  followed.  Per  Gwynne 
and  Patt<ir8on,  J  J.,  that  the  case  did  not 
come  within  54-55  Vict.  C.  25,  s.  3,  inasmuch 
as  the  judgment,  being  for  less  than  £500 
sterling  was  not  a  judgment  of  right  appeal- 
able to  the  Privy  Council.  Couture  v. 
Bouchard,  xxi.,  281. 

46.  Matter  in  controversy  —  Bomage  —  In- 
junctionr— Jurisdiction — R.  S.  C.  c.  135,  s. 
29  (b).] — In  a  case  between  adjoining  pro- 
prietors of  lands,  an  encroachment  was  com- 
plained of,  and  it  appeared  that  the  limits 
had  not  been  legally  determined  by  bomage, 
the  judgment  appealed  from  (M.  £.  R.,  7  Q. 
B.  190),  held  that  injunction  would  not  lie, 
the  proper  remedy  being  an  action  en  born- 
age.  Held,  that  as  the  matter  in  controversy 
did  not  put  in  issue  any  title  to  land,  the  case 
was  not  appealable  to  the  Supreme  Court  of 


Canada.     Emerald  Phosphate   Co.   v.   Anglo- 
Continental  Guano  Works,  xxi.,  422. 

47.  Jurisdiction — Amount  in  controversy — 
Opposition  to  seizure  for  less  than  $Z,000 
—  Objection  taken  by  court  —  Costs. ^  —  Con- 
testation on  opposition  by  respondent  to  a 
seizure  of  lands  by  appellant  on  a  judgment 
for  $040.  The  opposition  alleged  that  re- 
spondent was  a  creditor  of  defendant  for 
$31,000,  and  asked  that  seizure  be  annulled 
on  the  ground  that  by  agreement  of  17th  Oct., 
1870,  no  property  of  the  defendant  should  be 
sold  without  the  respondent's  consent.  De- 
fendant was  a  building  society,  and  respondent 
alleged  that  appellant  as  a  director  had  be- 
come a  party  to  and  bound  by  the  agreement. 
The  opposition  was  maintained  by  the 
Superior  Court,  and  by  the  majority  of  the 
Court  of  Queen's  Bench.  Held,  that  the  ap- 
peal did  not  come  within  any  of  the  cases  men- 
tioned in  42  Vict  c.  39,  s.  8,  providing  for  ap- 
peals from  the  Province  of  Quebec.  The  de- 
mand was  for  $040;  the  opposition  was  not 
for  any  particular  sum  and  did  not  ask  for 
the  payment  of  the  debt  of  $31,000,  but 
attacked  only  the  seizure  for  $040  and  sought 
to  interfere  with  the  execution  of  a  judgment 
for  that  sum ;  the  amount  in  dispute  therefore 
was  this  $040,  and  the  question  of  jurisdic- 
tion was  governed  by  this  amount  and  not  by 
the  value  of  property  seized,  although  such 
value  exceeded  the  sum  of  $2,000.  Henry,  J., 
dissented. — Appeal  quashed  for  want  of  juris- 
diction, but  without  costs,  the  objection  having 
been  raised  by  the  court.  Champouw  v.  La- 
pierre,  Cass.  Dig.  (2  ed.),  420;  Cass.  Prac. 
(2  ed.),  40,  81. 

48.  Amount  in  controversy  —  Matter  in 
issue — Jurisdiction  —  Opposition  to  seizure  — 
Affidavit  €ts  to  value.]  —  The  appellant  wss 
allowed  to  shew  by  affidavit  that  the  amount 
in  dispute  was  over  $2,000.  McCorkill  v. 
Knight,  31st  Jan.,  1879;  Cass.  S.  Ct.  Prac. 
(2  ed.),  40. 

49.  Jurisdiction — Seizure  of  lands— Opposi- 
tion a  fin  de  distraire  —  Amount  in  dispute — 
Supreme  Court  Act  (1819),  s.  8 — Costs.} — 
The  appellants,  having  recovered  judgments 
for  $528.83,  with  interest  and  $231,  with  in- 
terest and  costs,  issued  execution  upon  the  last 
judgment,  under  which  lands  were  seized.  Re- 
spondents contested  the  seizure  by  opposition 
afin  de  distraire,  alleging  title  to  tlie  land 
seized,  acquired  for  the  pricfe  of  $2,000,  and 
prayed  that  they  might  be  declared  owners, 
and  the  seizure  set  aside.  Appellant.s  con- 
tested this  opposition,  impugning  the  alleged 
sale  and  the  title  of  respondents  to  the  land 
in  question.  On  appeal  from  the  judgment  of 
the  Court  of  Queen's  Bench,  reversing  the 
Superior  Court  on  this  contestation.  Held, 
that  the  opposition  having  been  filed  in  a 
suit  in  which  the  amount  in  dispute  was  less 
than  $2,000.  the  appeal  would  not  lie.  Mac- 
farlane  v.  Lcclaire  (15  Moo.  P.  C.  C.  181), 
referred  to ;  also  Champouw  v.  Lapierre, 
Cass.  Dig.  (2  ed.),  420;  Cass.  S.  C.  Prac. 
(2  ed.),  40,  81. — ^Appeal  quashed  for  want  of 
jurisdiction,  but  witbout  costs,  a  motion  to 
quash  not  having  been  made  at  the  earliest 
convenient  moment.  Qcndron  v.  McDougalU 
Cass.  Dig.  (2  ed.),  429;  Cass.  S.  C.  Prac.  (2 
ed.).  40,  81. 

50.  Jurisdiction — Superior  Court  —  Evoca- 
tion from  Circuit  Court — Limited  contract — 
Rights  in  future— ^2  Vict.  c.  39,  s.  8  (D.)] — 
D.  entered  into  an  agreement  with  the  de- 
fendant and  others,  whereby  they  agreed   to 
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famish  for  20  years  all  the  milk  of  their  eows 
to  D..  to  be  manufactured  into  cheese,  at  a 
percentage  rate,  at  his  factory  of  which  the 
plaintiff  subsequently  became  proprietor  and 
vested  with  all  the  rights  of  D.  The  de- 
fendant, among  others,  contrary  to  the  agree- 
menL  sold  his  milk  to  an  opposition  factory, 
whereupon  the  plaintiff  sued  for  damages  in 
the  Circuit  Court.  The  action  was  evoked  on 
the  ground  that  future  rights  were  in  question, 
and  the  Superior  Court  gave  plaintiff  $8.51 
damages  for  the  breach  of  the  agreement.  The 
Conrt  of  Queen's  Bench  having  reversed  the 
jndginent  and  dismissed  the  action,  plaintiff 
applied  to  a  judge  of  that  court  for  leave  to 
appeal  to  the  Supreme  Court,  who  refused  on 
the  ground  that  the  future  rights  were  limit- 
ed, and  that  multiplied  by  their  duration  they 
would  not  reach  the  amount  required  for  an 
appeal.  On  further  application  to  Gwynne, 
J.  of  the  Supreme  Court,  in  chambers :  Seldj 
that  the  case  was  similar  to  one  of  a  contract 
for  payment  of  a  sum  by  instalments  to  an 
tmoant  of  $170.20  in  all,  and  also  that  it  did 
net  come  within  the  meaning  of  **  rights  in 
fatore."  as  used  in  s.  8  of  the  Supreme  Court 
Amendment  Act  of  1879,  and  an  appeal  did 
not  lie  to  the  Supreme  Court  of  Canada. 
Beanbkn  v.  Bernatchez,  Cajss.  Dig.  (2  ed.), 
433:  Cass.  S.  C.  Prac.  (2  ed.),  43. 

51.  Jurvtdiction — Sup,  Ct,  Amendment  Act^ 
iST9.  $,8  —  Duty  payable  to  the  Crown  — 
Future  Hght8  —  Jix  post  facto  legislation  — 
Right  of  appeal. 1  —  Motion  to  quash  appeal 
from  Queen's  Bench  (Que.),  on  ground  that 
aajoant  involved  ($222.80)  was  below  $2,000, 
aiid  that  the  case  did  not  come  within  any  of 
tbt»  exceptions  provided  for  in  42  Vict.  c.  39, 
f .8,— Two  actions  (combined  at  trial,)  which 
c-jiwtituted  the  case  in  appeal,  were  brought 
by  D.,  an  importer  of  crockery,  against  the 
c«hIector  of  customs  at  Montreal  for  the  re- 
ctrtery  of  difference  between  20  and  30  per 
c«it.  ttd  valorem  duty  on  value  of  importa- 
tions of  •*  printed  ware."  The  Tariff  Act  of 
1871*.  42  Vict.  c.  13,  sch.  A.,  imposed  30  per 
f-ent.  ad  valorem  duty  on  **  earthenware,  white 
pranite  or  iron  stoneware,  and  *  C.  C  or 
cream  coloured  ware,"  the  only  enumerated 
(hsn  under  which  the  goods  in  question  t^uld 
e*Mne.  At  the  end  of  the  schedule  all  unenum- 
eraipd  goodie  and  goods  not  declared  free  were 
robjected  to  a  duty  of  20  per  cent.  The 
collertor  insisted  upon  duty  being  paid  by 
apFiellant  under  the  class  enumerated  as 
above.  D.  claimed  that  they  should  not  be 
'Unified,  but  came  under  the  unenumerated 
cUsp,  and  should  only  pay  20  per  cent.,  paid 
the  30  per  cent,  and  brought  the  actions  to 
reftifer  the  difference.      The  importations   in 

3a4>9tion  were  in  spring  and  summer  of  1883. 
udgment  was  given  (Jan.,  1884),  in  favour 
of  defendant,  and  the  Queen's  Bench  dis- 
missed an  appeal  in  May,  1885.  In  1884  (47 
Vict.  c.  30.  s.  2,  schedule) ,  Parliament  amend- 
9d  the  Tariff  Act  as  to  earthenware  as  fol- 
lows: "Earthenware,  decorated,  printed  or 
spanged.  and  all  earthenware,  not  elsewhere 
specified,  30  per  cent,  ad  valorem,"  thus  dis- 
tiDctly  covering  D.'s  desc^^iption  of  his  own 
importations  and  declaring  such  goods  subject 
to  30  per  cent.,  and  making  it  relate  back  to 
March.  1884.  The  collector  contended  that  if 
before  the  Act  of  1884  the  matter  in  question 
was  a  proper  subject  of  appeal,  42  Vict.  c. 
39  s.  8,  by  reason  of  its  relation  to  a  duty 
or  revenue  payable  to  the  Crown  in  respect  of 
which  the  decision  appealed  from  might  affect 
ap(>eilant*s  future  rights,  it  ceased  to  be  such 
t  case  1^  virtue  of  the  Act  of  1884,  because 


that  amending  Act  declared  distinctly  that 
from  March,  1884,  and  for  the  future,  the 
particular  class  of  goods  in  question  was  to 
be  subject  to  a  30  per  cent,  duty,  and  that 
therefore,  appellant's  future  rights  could  not 
be  affected.  Held,  1.  That  there  might  have 
been  importations  of  the  same  class  of  goods 
by  D.  subsequent  to  those  in  question  in  the 
appeal  and  before  the  amendment  of  1884 
effected  a  change,  in  respect  of  which  the  deci- 
sion in  the  present  cases  would  bind  appellant, 
and  that,  therefore,  the  case  in  that  resi)ect  at 
least  would  still  come  within  the  meaning  of 
42  Vict.  c.  39,  s.  8,  that  is  to  say,  being  in 
respect  of  a  duty  payable  to  the  Crown,  the 
decision  of  which  might  affect  the  then  future 
rights  of  appellant.  2.  That  there  might  be 
a  dispute  still  as  to  whether  the  amending  Act 
of  1884  expressly  covered  the  same  class  of 
goods  as  were  in  question  in  this  case,  In 
order  to  decide  which  the  evidence  and  merits 
would  require  to  be  discussed,  and  that  this 
should  not  be  discussed  on  a  motion  to  quash. 
3.  That  if  the  appellant  had  a  right  to  appeal, 
such  right  could  only  be  taken  away  by  ex- 
press and  clear  words,  and  there  was  nothing 
to  shew  that  such  right  was  taken  away. — 
Motion  refused,  with  $25  costs.  Darling  v. 
Ryan,  Cass.  Dig.  (2  ed.),  435;  Cass.  S.  C. 
Prac.  (2  ed.),  43. 

52.  Jurisdiction  —  Award  by  Drainage  Re- 
feree-^J^  Vict,  c.  51  (On*.)— JB.  8.  C.  c.  135^ 
s.  24 — Co8t8.'\ — ^A  judgment  of  the  Court  of 
Appeal  for  Ontario,  aflSrming  the  decision  or 
award  of  a  referee  under  the  provisions  of 
"The  Drainage  Trials  Act.  1891,"  (Ont.),  is 
not  appealable  to  the  Supreme  Court  of  Can- 
ada under  sub-section  (/)  of  section  24,  or 
any  other  provision  of  "The  Supreme  and 
Exchequer  Courts  Act."  ((iwynne,  J.,  dis- 
sented from  the  judgment  of  the  majority  of 

the  court). — Memo.  The  question  as  to  juris- 
diction having  been  taken  by  the  court,  the 
appeal  was  dismissed  without  costs.  Town- 
ship  of  Harwich  v.  Township  of  Raleigh,  18th 
May,  1895. 

53.  Appeal — Amount  in  controversy — R.  8. 
0.  c.  m—S4  d  55  Vict,  c.  25  — (7o«*».]— C. 
brought  an  action  against  E.,  claiming:  1. 
That  a  certain  building  contract  should  be 
rescinded;  2.  $1,000  damages;  3.  $545  for 
value  of  bricks  in  j)ossession  of  E.,  but  be- 
longing to  C.  The  judgment  of  the  Superior 
Court  dismissed  C.  s  claim  for  $1,000  but 
granted  the  other  conclusions.  On  appeal  to  . 
the  Court  of  Queen's  Bench  by  E.,  the  action 
was  dismissed  in  1893.  C.  then  appealed  to 
the  Supreme  Court.  Held,  that  the  building 
for  which  the  contract  had  been  entered  into 
having  been  completed,  there  remained  but  the 
question  of  costs  and  the  claim  fo^  $545  in 
dispute  between  the  parties  and  that  amount 
was  not  sufficient  to  give  jurisdiction  to  the 
Supreme  Court  under  R.  S.  C.  c.  135,  s.  29. 
Cowen  V.  Evans,  xxii.,  328. 

54.  Jurisdiction — Right  to  appeal — 54  d  55 
Vict.  c.  25,  s.  S,  8.-8.  4 — Amount  in  dispute — 
R.  8.  O.  a.  1S5,  8.  2,9.]— The  statute  54  &  55 
Vict.  c.  25,  R.  3.  which  provides  that  "  when- 
ever the  right  to  appeal  is  dependent  upon 
the  amount  in  dispute,  such  amount  shall  be 
understood  to  be  that  demanded  and  not  that 
recovered,  if  they  are  different "  does  not 
apply  to  cases  in  which  the  Superior  Court 
has  rendered  judgment,  or  to  cases  argued  and 
standing  for  judgment  {en  dilibdrc)  before 
that  court,  when  the  act  came  into  force  (30tk 
September,    1891).      Williams    v.    Irvine    (22 
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Can.  S.  C.  R.  108)  followed.  —  In  actions 
for  damages  daiming  more  than  $2,000,  the 
CJourt  of  Queen's  Bench  for  Lower  Canada 
on  appeal  in  one  case  gave  plaintiff  judgment 
for  $800,  reversing  the  judgment  of  the  Su- 
perior Court  which  had  dismissed  the  actions, 
and  in  the  other  cases,  on  appeal  by  the  de- 
fendants, affirmed  the  judgments  of  the  Su- 
perior Court  giving  damages  for  an  amount 
jss  than  $2,000.  Held,  following  Monette 
V.  Lefebvre  (16  Can.  S.  C.  R.  387),  that  no 
appeal  would  lie  to  the  Supreme  Court  in 
these  cases  by  the  defendants  from  the  judg- 
ment of  the  Court  of  Queen's  Bench  under 
s.  29  of  c.  135  R.  S.  C.  Gwynne.  J.,  dis- 
sented. Goiccn  V.  Evans;  Mitchell  v.  Tren- 
holme;  Mills  v.  Limoges^  xxii.,  331. 

55.  Jurisdiction — Amount  in  dispute — R.  8. 
C.  c.  1S5,  s,  29—54  d  55  Vict.  o.  25,  s.  5,  «.-«. 
4  (D.)]  —  Prior  to  the  passing  of  the  Act, 

54  &  55  Vict.  c.  25,  amending  the  Supreme 
and  Exchequer  Courts  Act,  and  declaring  that, 
where  the  right  of  appeal  depended  upon  the 
amount  in  controversy,  the  amount  in  dis- 
pute should  be  deemed  to  be  that  demanded 
by  the  action,  and  not  the  amount  recovered, 
if  they  were  different,  the  Superior^  Court,  at 
Montreal,  dismissed  an  action  for  $5,000  dam- 
ages by  a  judgment  whicfh  was  reversed  on  ap- 
peal, and  the  entry  of  judgment  for  $600  in 
favour  of  the  plaintiff  was  ordered  by  the 
Court  of  Queen's  Bench.  The  defendant  then 
appealed  to  the  Supreme  Court  of  Canada. 
On  motion  to  quash  for  want  of  jurisdiction  : 
Held,  following  Cowen  v.  Evans;  Mitchell  v. 
Trenholme,  and  Mills  v.  Limoges  (22  Can.  S. 
C.  R.  331),  that  the  Supreme  Court  of  Can- 
ada had  no  jurisdiction  to  entertain  the  ap- 
peal. Montreal  Street  Railway  Co.  v.  C ar- 
rive, 11th  October,  1893.  (See  footnote  at 
page  335  of  Vol.  22,  Can.  Sup.  Ot.  Reps.) 

56.  Opposition  afin  de  conserver  on  proceeds 
of  a  judgment  for  $1,120 — Amount  in  dispute 
—Right  to  appeal  R.  8.  C,  c.  135,  s.  29.]— 
K.  (plaintiff)  contested  an  opposition  afin 
de  conserver  for  $24,000  filed  by  L.  on  the 
proceeds  of  a  sale  of  property  upon  the  ex- 
ecution by  K.  against  H.  &  Co.  of  a  judg- 
ment obtained  by  K.  against  H.  &  (^o.  for 
$1,129.  The  Superior  Court  dismissed  L.'s 
opposition  but  on  appeal  the  Court  of  Queen's 
Bench  (appeal  side)  maintained  the  opposi- 
tion and  ordered  that  L.  be  collocated  au 
maro  la  livre  on  the  sum  of  $930,  being  the 
amount  of  the  proceeds  of  the  sale.  Held, 
that  the  pecuniary  interest  of  K.  appealing 
from  the  judgment  of  the  0>urt  of  Queen's 
Bench  (appeal  side)  being  under  $2,000  the 
case  w^as  not  appealable  under  R.  S.  C.  c.  135, 
8.  29.  Oendron  v.  McDougall  (Cass.  Dig.,  2 
ed.  429),  followed. — Held,  also,  that  s.  3  of 

54  &  55  Vict.  a.  25,  providing  for  an  appeal 
where  the  amount  demanded  is  $2,000  or  over 
has  no  application  to  the  present  case.  King- 
horn  v.  Larue,  xxii.,  347. 

57.  Actio  negatoria  servitutis  —  Amount 
in  controversy — Future  rights — R.  8.  C.  c. 
135.  s.  29  (h)—56  Vict.  c.  29,  s,  /.]— In  an 
action  nvgatoire  the  plaintiff  sought  to  have 
a  servitude  claimed  by  the  defendant  declared 
non-existent,  and  claimed  $30  damages.  Held, 
that  under  56  Vict.  c.  29,  s.  1,  amending  R.  S. 
O.  c.  135,  s.  29  (6),  the  case  was  appealable, 
the  question  in  controversy  relating  to  mat- 
ters where  the  rights  in  future  might  be  bound. 
Wineherg  v.  Hampson  (39  Can.  S.  C.  R.  369) 
distinguished.  Chamherland  v.  Fortier,  xxiii., 
371. 


58.  Bond  in  appeal — School  mistress — Fee 
of  office — Future  rights — R.  8.  C.  c.  135,  «. 
29  (h)—C.  8.  L.  G.  c.  15,  s.  68— R,  8.  Q. 
art.  2073-1 — E.  liarivi^re,  a  school  mistress, 
by  her  action  cflaimed  $1,^3  as  fees  due  to 
her  in  virtue  of  s.  69,  c.  15.  C.  S.  L.  C, 
which  was  collected  by  the  School'  Commis- 
sioners of  the  city  of  Three  Rivers,  while  she 
was  employed  by  them.  At  the  time  of  the 
action  the  plaintiff  had  ceased  to  be  in  their 
employ.  Tlie  Court  of  (Queen's  Bench  for 
Lower  Canada  (appeal  side)  affirming  the 
judgment  of  the  Superior  Court,  dismissed 
the  action.  On  motion  before  the  Supreme 
Court  of  Canada  to  allow  a  bond  in  appeal, 
which  had  been  refused  by  a  judge  of  the 
court  below,  the  Registrar  of  the  Supreme 
Court  and  a  judge  of  that  court,  in  Cham- 
bers, on  the  ground  that  the  case  was  not 
appealable:  Held,  that  the  matter  in  con- 
troversy did  not  relate  to  any  office  or  fee  of 
office  within  the  meaning  of  s.  29  (b)  of  the 
Supreme  and  Exchequer  Courts  Act.  R.  S.  C. 
c.  135.  2.  Even  assuming  it  did,  no  rights  in 
future  would  be  bound,  and  the  amount  in  dis- 
pute being  less  than  $2,000  the  case  was  not 
appealable.  3.  The  words  "  where  the  rights 
in  future  might  be  bound"  in  s.-s.  (6)  of  s. 
29  govern  all  the  preceding  words  "  any  fee 
of  office,  etc."  Chagnon  v.  ^ormand  (16  Can. 
S.  C.  R.  661)  ;  (jilbert  v.  GUman,  (16  Can. 
S.  C.  R.  189)  ;  Bank  of  Toronto  v.  Les  Cure, 
etc.,  de  m,  Vierge  (12  Can.  S.  C.  R.  25),  re- 
ferred to.  Larivi^re  v.  School  Commissions  for 
Three  Rivers,  xxiii.,  723. 

59.  Amount  in  controversy — Pecuniary  in- 
terest—R.  8.  C.  c.  135,  s.  29— Contract  of  sale 
— Centre  lettre  —  Principal  and  agent — Con- 
struction of  contract.]  —  The  plaintiff,  who 
had  acted  as  agent  for  the  late  J.  B.  S., 
brought  an  action  for  $1,471.07  for  a  balance 
of  account  as  negotiorum  gestor  of  J.  B.  S., 
against  the  defendants,  executors  of  J.  B.  S. 
The  defendants,  in  addition  to  a  general  de- 
nial, pleaded  compensation  for  $3,416  and 
interest.  The  plaintiff  replied  that  this  sum 
was  paid  by  a  dation  en  paiement  of  certain 
immovables.  The  defendants  answered  that 
the  transaction  was  not  a  giving  in  payment 
but  a  giving  of  a  security.  The  (Jourt  of 
Queen's  Bench,  reversing  the  judgment  of 
the  Superior  Court,  held  that  the  defendants 
had  been  paid  by  the  dation  en  paiement  of 
the  immovables,  and  that  the  defendants  owed 
a  balance  of  $1,154  to  the  plaintiff.  Held, 
that  the  pecuniary  interest  of  the  defendants, 
affected  by  the  judgment  appealed  from,  was 
more  than  $2,000  over  and  above  the  plain- 
tiff's claim  and  therefore  the  case  w^as  appeal- 
able under  R.  S.  C.  c.  135,  s.  29.  Hunt  v. 
Taplin,    xxiv.,   36. 

60.  Right  of  appeal — Petition  to  quash  by- 
law under  art.  4,389  R.  8.  Q.—R.  8.  C.  c.  136, 
«.  24  (g)-] — Proceedings  were  commenced  to 
quash  a  by-law  passed  by  the  corporation  of 
the  City  of  Sherbrooke  under  art.  4,389  R.  S. 
Q.  which  gives  the  right  to  petition  the  Super- 
ior Court  to  annul  a  municipal  by-law.  Tlie 
judgment  appealed  from,  reversing  the  judg- 

Sent  of  the  Superior  Court,  held  that  the  by- 
,w  was  intra  vires.  On  motion  to  quash  an 
appeal  to  the  Supreme  Court  of  Canada: 
Held,  that  the  proceedings  being  in  the  in- 
terest of  the  public,  are  equivalent  to  the  mo- 
tion or  rule  to  quash  of  the  English  practice, 
and  therefore  the  court  had  jurisdiction  to 
entertain  the  appeal,  under  s.-s.  (g)  of  s.  24, 
c.  135,  R.  S.  C.  Sherbrooke  v.  McManamy  (18 
Can.  S.  C.  R.  594),  and  Verchires  v.  Varennes 
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(19  Can.  S.  C.  R.  35C),  distinguished.    Weh- 
iter  T.  City  of  Hherbrooke,  xxiv.,  52. 

61-  Supreme  and  Exchequer  Courts  Act, 
R.  8.  C.  e.  1S5,  89.  U  and  29—Costs,^—H^d, 
that  a  jadgment  in  an  action  by  a  ratepayer 
contesting  the  validity  of  a  homologated  valu- 
ation roll  is  not  a  judgment  appealable  to  the 
Supreme  Court  of  Canada  under  s.  24  {g)  of 
the  Supreme  and  ISxdiequer  Courts  Act,  and 
does  not  relate  to  future  rights  within  the 
mfftoing  of  8.-8.  (h)  of  s.  20,  of  the  Su- 
preme and  Exchequer  Courts  Act.  Held,  also, 
that  as  the  valuation  roll  sought  to  be  set 
aside  in  this  case  had  been  duly  homologated 
aod  not  appealed  against  .within  the  delay  pro- 
vided in  art.  1061  (Mun.  Code,  Que.),  the 
<n]y  matter  in  dispute  between  the  parties 
was  a  mere  question  of  costs,  and  therefore 
the  court  would  not  entertain  the  appeal. 
Uoir  V.  Corporation  of  the  VUlage  of  Uunt- 
imgdon  (19  Can.  S.  C.  R.  363),  followed; 
Web$icr  v.  Sherhrooke  (24  Can.  S.  C.  R.  52), 
distingnished.  McKay  v.  Township  of  Hinch- 
vtlrooke^  xxiv.,  55. 

G2.  Amount  in  dispute — 5^  d  55  Vict.  c.  25, 
J.  .5,  M.S.  40 — ^By  virtue  of  s.-8.  4  of  s.  3 
of  c.  25  of  54  &  55  Vicft..  in  determining  the 
amoont  in  dispute  in  cases  in  appeal  to  the 
Supreme  Court  of  Canada,  the  proper  course 
ia  to  look  at  the  amount  demanded  by  the 
itatem^it  of  claim,  even  though  the  actual 
amount  in  controversy  in  the  court  appealed 
from  was  for  less  than  $2,000.  Thus  where 
the  plaintiff  obtained  a  judgment  in  the 
coart  of  original  jurisdiction  for  less  than 
$2,000,  and  did  not  take  a  cross-appeal  upon 
the  defendants  appealing  to  the  intermediate 
Court  of  Appeal  where  such  judgment  was 
reversed,  he  was  entitled  to  appeal  to  this 
court.  Levi  v.  Reid  (6  Can.  S.  C.  R.  482), 
restored,  afi&rmed,  and  followed,  Gwynne,  J., 
dissenting.  Laherge  v.  EquitaUe  Life  Ass. 
Soe.,  xxiv.,  50. 

(3.  Jurisdiction  —  Future  rights — R.  8.  C. 
c.  m  s.  29  ihy-^e  Vict.  o.  29  (D.)]— By 
R.  S.  C.  c.  135,  8.  29  (6).  amended  by  56 
Vict.  c.  29  (D.),  an  appeal  will  lie  to  the 
Sapieme  Court  of  Canaaa  from  the  judgments 
of  the  courts  of  highest  resort  in  the  Pro- 
rinoe  of  Quebec,  in  cases  where  the  amount  in 
controversy  is  less  than  $2,000,  if  the  matter 
relates  to  any  title  to  lands  or  tenements,  an- 
naal  rents  and  other  matters  or  things  where 
the  rights  in  future  might  be  bound.  Held, 
that  the  words  "  other  matters  or  things " 
mean  rights  of  property  analogous  to  title 
to  lands,  etc.,  which  are  specifically  mentioned, 
and  not  {lersonal  rights ;  that  "  title  "  means 
a  Tested  right  or  title  already  acquired  though 
the  enjoyment  may  be  postponed;  and  that 
the  right  of  a  married  woman  to  an  annuity 
provided  by  her  marriage  contract  in  case 
«be  should  become  a  widow  is  not  a  right  in 
future  which  should  authorize  an  appeal  in 
an  action  by  her  husband  against  her  for 
separation  de  corps  in  which  if  judgment  went 
a^inst  her  the  right  to  the  annuity  would 
be  forfeited.    O'DeU  v.  Gregory,  xxiv.,  661. 

04.  Jurisdiction  —  Winding-up  Act  — 
Amount  in  controversy  —  Aggregate  liahUity 
—  Joint  or  separate  liability  —  Contrihu- 
t(fria.] — A  decision  of  the  Court  of  Appeal 
for  Ontario  reversed  the  order  of  the  Mas- 
ter in  Ordinary  settling  the  respondents  on 
the  list  of  contribotories  under  the  Winding- 
op  Act.  Appeal  lies  to  the  Supreme  Court  of 
Canada,    in    proceedings  under  the  Winding- 


up  Act,  only  where  the  amount  involved  is 
$Z,(X)0  or  over.  In  this  case  there  were  six 
persons  placed  on  the  list  by  the  Master; 
one  for  $1,000,  and  the  others  for  $900  each, 
and  all  were  released  from  liability  by  the 
decision  of  the  Court  of  Appeal  from  which 
this  appeal  was  brought.  The  Supreme  Court 
held  that  although  the  aggregate  "amount  for 
which  the  respondents  were  sought  to  be 
made  liable  exceeded  $2,000,  there  was  no 
jurisdiction  under  the  Act  to  entertain  the 
appeal,  because  the  position  was  the  same  as 
if  proceedings  had  been  taken  separately 
against  each  of  the  contributories.  The  ap- 
peal was  quashed  with  costs.  Stephens  v. 
Gerth:  In  re  Ontario  Express  d  Transporta- 
tion Co.,  xxiv.,  716. 

65.  Appeal  for  costs  —  Jurisdiction  —  Ac- 
tion in  warranty  —  Proceedings  taken  hy 
warrantee  before  judgment  on  principal  de- 
mand.]— Though  an  appeal  will  not  lie  in 
respect  of  costs  only,  yet  where  there  has 
been  a  mistake  upon  some  matter  of  law,  or 
of  principle,  which  the  party  appealing  has 
an  actual  interest  in  having  reviewed  and 
which  governs  or  affects  the  costs,  the  party 
prejudiced  is  entitled  to  have  the  benefit  of 
correction  by  appeal.  Archibald  v.  DeLisle; 
Baker  v.  DeLisle;  Mowat  v.  DeLisle,  xxv.,  1. 

66.  By-law — Petition  to  quash — Appeal  to 
Court  of  Queen's  Bench — 40  Vict.  c.  29  (Q.) 
— 53  Vict.  c.  10  {Q.) — Judament  quashing — 
Appeal  to  Supreme  Court — it.  S.  C.  c.  135,  s. 
24  (^).]— Section  439  of  the  Town  Corpora- 
tions Act  (40  Vict.  c.  29  (Q.),  not  having 
been  excluded  from  the  charter  of  the  City 
of  Ste.  Cunegonde  (53  Vict.  c.  70)  is  to  be 
read  as  forming  a  part  of  it  and  prohibits  an 
appeal  to  the  Court  of  Queen's  Bench  from  a 
judgment  of  the  Superior  Court  on  a  petition 
to  quash  a  by-law  presented  under  s.  310  of 
said  charter.  —  Where  the  Court  of  Queen's 
Bench  has  quashed  such  an  appeal  for  want 
of  jurisdiction,  no  appeal  lies  to  the  Supreme 
Court  of  Canada  from  its  decision.  City  of 
Ste.  Cunegonde  v.  Gougeon,  xxv.,  78. 

67.  Mandamus — Judgment  of  Court  of  Re- 
view.]—M  &  55  Vict.  c.  25  (D.)  does  not 
authorize  an  appeal  to  the  Supreme  Court  of 
Canada  from  a  decision  of  the  Court  of  Re- 
view in  a  case  where  the  judgment  of  the 
Superior  Court  is  re\'ersed  and  there  is  an  ap- 
peal to  the  Court  of  Queen's  Bench.  Danjou 
v.  Marquis  (3  Can.  S.  C.  R.  251)  and  Mc- 
Donald V.  Abbott  (3  Can.  S.  C.  R.  278)  fol- 
lowed. Barrington  v.  City  of  Montreal,  xxv., 
202. 

68.  Amount  in  controversy — Pecuniary  in- 
terest of  appellant—Arts.  7{6,  lift  C.  C.  P.] 
— L.  having  proved  a  claim  of  $920  against 
an  insolvent  estate  contested  a  claim  for 
which  respondents  had  been  collocated  against 
tiie  same  estate  amounting  to  $2,044.66.  The 
contestation  having  been  decided  in  favour 
of  respondent,  L.  appealed  to  the  Supreme 
Court.  Held,  that  to  determine  whether  or 
not  there  was  a  sufficient  amount  in  contro- 
versy to  give  jurisdiction  to  the  Supreme 
Court  the  pecuniary  interest  of  the  appellant 
only  could  be  taken  into  consideration,  and 
his  interest  being  under  $2,000  the  appeal 
would  not  lie  although  the  consequence  of  the 
appellant's  contestation  might  result  in  bring- 
ing back  to  the  insolvent  estate  a  sum  of  over 
$2,000.  Lachance  v.  Soci6t/'  de  PrHs  et  de 
Placements  de  Quebec,  xxvi.,  200. 
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69.  Appeal  from  Court  of  Revieuy — Appeal 
to  Privy  Council  —  Appealable  amount — Ad- 
dition of  interest— C.  C.  P.  Arts,  1115,  1178, 
inSa—R.  S.  Q.  Art  2S11—5J^  d  55  Vict. 
(D.),  c.  25,  s.  S,  «.-«.  8—64  Vict.  (0.).  c.  48 
(Amending  C.  C.  P.  Art,  ii/5).]— Under  54 
&  55  Vict.  (D.)  c.  25,  s.  3,  8.-8.  3.  there  is  no 
appeal  to  the  Supreme  Court  of  Canada  from 
a  decision  of  the  Court  of  Review,  which  would 
not  be  appealable  as  of  right  to  tlie  Privy 
Council.— Article  2311.  R,  S.  Q.,  which  pro- 
vides that  "whenever  the  rij?ht  to  appeal  is 
dependent  upon  the  amount  in  dispute  such 
amount  shall  be  understood  to  be  that  de- 
manded and  not  that  recovered  if  they  are 
different"  applies  to  appeals  to  the  Privy  Coun- 
cil.— Interest  cannot  be  added  to  the  sum  de- 
manded to  raise  it  to  the  amount  necessary 
to  give  a  right  of  appeal.  Stanton  v.  Home 
Ins.  Co.  (2  Legal  News  314)  approved.  Du- 
fresne  v.  Gudvrcmont,  xxvi.,  216. 

70.  Appeal  —  Jurisdiction  —  Judicial  pro- 
ceedings —  Opposition  to  judgment  —  Arts. 
484  493  C.  C.  P.—R.  8.  C.  c.  1S5,  a.  29-^Ap- 
pealahle  amount  —  54  d  55  Vict.  c.  25,  s.  S, 
s.-s.  4 — Retrospective  legislation.] — An  oppo- 
sition filed  under  the  provisions  of  articles 
484  and  487  of  the  Code  of  Civil  Pro- 
cedure of  Lower  Canada  for  the  purpose  of 
vacating  a  judgment  entered  by  default,  is  a 
"judicial  proceeding"  within  the  meaning  of 
8.  2D  of  "  The  Supreme  and  Exchequer 
Courts  Act,"  and  where  the  appeal  depends 
upon  the  amount  in  controversy,  there  is  an 
appeal  to  the  Supreme  Court  of  Canada  if 
the  amount  of  principal  and  interest  due  at 
the  time  of  the  filing  of  the  opposition  against 
the  judgment  sought  to  be  annulled  is  of  the 
sum  or  value  of  $2,000.  Turcotte  v.  Danse- 
reau,  xxvi.,  578. 

71.  Jurisdiction  —  Expropriation  of  lands 
— Assessments  —  Local  improvements  —  Fu- 
ture rights  —  Title  to  lands  and  tenements — 
R.  8.  C.  c.  135,  s.  29  Ih)  ;  56  Vict.  c.  29,  s. 
1  (D.)]  —  A  by-law  was  passed  ior  the 
widening  of  a  portion  of  a  street  up  to  a  cer- 
tain homologated  line,  and  for  the  necessary 
expropriation  therefor.  Assessments  for  the 
expropriations  for  certain  years  having  been 
made  whereby  proprietors  of  a  part  of  the 
street  were  relieved  from  contributing  any  pro- 
portion of  the  cost,  thereby  increasing  the 
burden  of  assessment  on  the  properties  actually 
assessed,  the  owners  of  these  properties 
brought  an  action  to  set  aside  the  assessments. 
The  Court  of  Queen's  Bench  affirmed  a  judg- 
ment dismissing  the  action.  On  an  application 
for  leave  to  appeal ;  Held,  that  as  the  effect 
of  the  judgment  sought  to  be  appealed  from 
would  be  to  increase  the  burden  of  assessment 
not  only  for  the  expropriations  then  made,  but 
also  for  expropriations  which  would  have  to 
be  made  in  the  future,  the  judgment  was  one 
from  which  an  appeal  would  lie,  the  matter 
in  controversy  coming  within  the  meaning  of 
the  words  "  and  other  matters  or  things  where 
the  rights  in  future  might  be  bound,"  contained 
in  sub-sec.  (b)  of  sec.  29,  Supreme  and  Ex- 
chequer Courts  Act,  as  amended  by  56  Vict.  c. 
29  s.  1.  Stevenson  v.  City  of  Montreal,  xxvii., 
187. 

72.  Action  en  homage — Future  rights — Title 
io  lands— R.  8.  C.  c.  135,  «.  29  (h)—  54  d  55 
Vict.  c.  25,  s.  S  {D.)—56  Vict.  c.  29,  s,  1 
(D.)] — The  parties  executed  a  deed  for  the 
purpose  of  settling  the  boundary  between  con- 
tiguous lands,  of  which  they  were  respectively 


proprietors,  and  thereby  named  a  provincial 
surveyor  as  their  referee  to  run  the  line.  The 
line  thus  run  being  disputed,  M.  brought  an 
action  to  have  this  line  declared  the  true 
boundary ,^and  to  revendicate  a  disputed  strip 
of  land  lying  upon  his  side  of  the  line  so  run 
by  the  surveyor.  Held,  that  under  R.  S.  C. 
c.  135,  8.  29,  S.-S.  (6),  as  amended  by  56  Vict. 
c.  29,  8.  1  (D.),  an  appeal  would  lie  to  the 
Supreme  Court  of  Canada,  first,  on  the  ground  • 
that  the  question  involved  .was  one  relating  to 
a  title  to  lands,  and  secondly,  on  the  ground 
that  it  involved  matters  or  things  where  rights 
in  future  might  be  bound.  Chamberland  v. 
Fortier  (23  Can.  S.  O.  R.  371)  referred  to 
and  approved.  McGocy  v.  Leamy,  xxvii.,  193. 

73.  Court  of  Review — Appeal  to  Privy  Coun- 
cil— Appealable  amount— -54  d  55  Vict.  c.  25. 
a.  S,  8,-as.  S  and  4  <Z).)— C.  8.  L.  C.  c.  77, 
8.  25— Arts.  1115, 1178  C.  C.  P.—R.  8.  Q.  Art. 
2311.] — In  appeals  to  the  Supreme  Court  of 
Canada  from  the  Court  of  Review  (which,  by 
54  &  55  Vict.  c.  25,  s.  3,  s.-s.  3.  must  be  ap- 
pealable to  the  Judicial  Committee  of  the 
Privy  Council),  the  amount  by  which  the  right 
to  appeal  is  to  be  determined  is  that  demanded 
and  not  that  recovered,  if  they  are  different. 
Dufresne  v.  CfuSvremont  (26  Can.  S.  C.  R. 
216)  followed.  Citizens  Light  d  Power  Co. 
V.  Parent,  xxvii.,  316. 

74.  Jurisdiction — Appealable  amount  —  Fu- 
ture rights — "  Other  matters  and  things  " — R. 
8.  C,  c.  135,  s.  29  ib)—56  Vict.  c.  29  (/>.)]— 
The  classes  of  matters  which  are  made  ap- 
pealable to  the  Supreme  Court  of  Canada  un- 
der the  provisions  of  s.  29,  s.-s.  (6)  of  "The 
Supreme  and  Exchequer  Courts  Act,"  as 
amended  by  56  Vict.  c.  29,  do  not  include 
future  rights,  and  do  not  affect  rights  to  or  in 
real  property,  or  rights  analogous  to  interests 
in  real  property.  Rodier  v.  Lapierre  (21  Can. 
S.  C.  R.  69),  and  0*DeU  v.  Gregory  (24  Can. 
S.  C.  R.  661)  followed.  Raphael  v.  Maclaren, 
xxvii.  319. 

75.  Jurisdiction — Title  to  lands — Municipal 
law — By-law — Widening  streets  —  Expropria- 
tion—R.  8.  C.  c.  135,  8.  29  ib)-^54  d  55  Vict, 
c.  25,  s.  3 — 56  Vict.  c.  29,  s.  1.] — In  an  action  to 
qua8h  a  by-law  passed  for  the  expropriations 
of  land,  the  controversy  relates  to  a  title  to 
lands,  and  an  appeal  lies  to  the  Supreme  Court 
of  Canada,  although  the  amount  in  controversy 
is  less  than  $2,000. — ^The  judgment  on  the 
merits  dismissed  the  appeal  for  the  reasons 
stated  in  the  judgment  of  the  Court  below. 
(See  Q.  R.  6  Q.  B.  345)*.  Murray  v.  West- 
mount,  xxvii.,  579. 

76.  Jurisdiction — Judgment  —  Reference  to 
court  for  opinion — 54  Vict.  c.  5  (B.C.) — R. 
8.  C.  c.  135,  ss.  24  and  28.]— The  Supreme 
Court  of  Canada  has  no  jurisdiction  to  enter- 
tain an  appeal  from  the  opinion  of  a  provincial 
court  upon  a  reference  made  by  the  Lienteo- 
ant-Govemor  in  Council,  under  a  provincial 
statute,  authorizing  him  to  refer  to  the  court 
for  hearing  and  consideration  any  matter 
which  he  may  think  fit,  although  the  statute 
provides  that  such  opinion  shall  be  deemed  a 
judgment  of  the  court  Union  Colliery  Co.  of 
Brit,  Col.  V.  Attorney-General  of  Brit.  Col.. 
xxvii.,  637. 

77.  Jurisdiction  —  Title  to  land— Petitory 
action — Encroachment  —  Constructions  under 
mistake  of  title — Good  faith— Common  error — 
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Demolition  of  works — Right  of  occasion — In-  . 
iemnitf—Reg  judicata — Art8,  412,  413,  429  et  ' 
9eq^  1047,  1241  C,  C.]— An  action  to  revendi- 
cate  a  strip  of  land  upon  which  an  encroach- 
ment was  admitted  to  have  taken  place,  by  the 
erection  of  a  building  extending  beyond  the 
boandary  line,  and  for  the  demolition  and  re- 
ooral  of  the  walls,  and  the  eviction  of  the  de- 
fendant, involves  questions  relating  to  a  title 
to  land,  independently  of  the  controversy  as  to 
bare  ownership,  and  is  appealable  to  the  Su- 
Iireme  Court  of  Canada  under  the  provisions 
of  the  Supreme  and  Exchequer  Courts  Act. 
DeU/rme  v.  Cu88on,  xxviii.,  66. 

78.  Action  —  Jurisdiction  —  Appealable 
amount  —  Monthly  allowance  —  Future 
righU  —  "  Other  matters  and  things  "— i2.  S. 
C.  c.  135,  s.  29  ib)—56  Vict.  c.  29  (D,)  — 
Eitshlished  furisprudenee  in  court  appealed 
from.] — In  an  action  en  declaration  de  pater- 
nity the  plaintiff  claimed  an  allowance  of  $15 
per  month  until  the  child  (then  a  minor  aged 
four  years  and  nine  months),  should  attain  the 
ase  of  ten  years,  and  for  an  allowance  of  $20 
per  month  thereafter  "  until  such  time  as  the 
child  should  be  able  to  support  and  provide 
for  himself."  The  court  below,  following  the 
decision  in  Lizotte  y.  Descheneau  (6  Liegal 
News,  107),  held  that  under  ordinary  circum- 
stances such  an  allowance  would  cease  at  the 
a^  of  fourteen.  Held,  that  the  demande 
must  be  understood  to  be  for  allowances  only 
Qp  to  the  time  the  child  should  attain  the  age 
of  foarteen  years  and  no  further,  so  that, 
apart  from  the  contingent  character  of  the 
cAim.  the  demande  was  for  less  than  the  sum 
or  value  of  two  thousand  dollars,  and  conse- 
quently the  case  was  not  appealable  under 
the  provisions  of  the  twenty-ninth  section  of 
"The  Supreme  and  Exchequer  Courts  Act," 
eren  if  an  amount  or  value  of  more  than  two 
thousand  dollars  might  become  involved  under 
cotaio  contingencies  as  a  consequence  of  the 
judgment  of  the  court  below.  Rodier  v.  La- 
Pierre  (21  Can.  S.  C.  R.  69),  followed.— £/eW, 
also,  that  the  nature  of  the  action  and  demande 
did  not  bring  the  case  within  the  exception  as 
to  **  future  rights "  mentioned  in  the  section 
of  the  Act  above  referred  to.  O^DeU  v.  Gregory 
(24  Can.  8.  C.  R.  661)  ;  Raphael  v.  Maclaren 
(27  Can  S.  C.  R.  319)  ^followed.  Macdonald 
T.  Galivan,  xxviii.,  258. 

79.  Jurisdiction  —  Amount  in  controversy — 
A^darits  —  Evidence  as  to  amount  —  The 
Exchequer  Court  Acts  50  d  51  Vict.  c.  16,  ss. 
5t^  {D.)-^4  A  55  Vict,  c.  26,  s,  8  (D.)  — 
The  Patent  Act—R.  8.  C.  0,  61,  s,  36,]— On 
a  motion  to  quash  an  appeal  where  the  re- 
ipoodents  filed  afEldavits  stating  that  the 
amount  in  controversy  was  less  than  the 
amount  fixed  by  the  statute  as  necessary  to 
^ve  jurisdiction  to  the  appellate  court,  and 
affidavits  were  also  filed  by  the  appellants, 
Fhewing  that  the  amount  in  controversy  was 
mfficient  to  ^ve  jurisdiction  under  the  sta- 
tute, the  motion  to  quash  was  dismissed,  but 
the  appellants  were  ordered  to  pay  the  costs, 
as  the  jurisdiction  of  the  court  to  hear  the 
appeal  did  not  appear  until  the  filing  of  the 
appellants'  affidavits  in  answer  to  the  motion. 
Uresehel  r.  Auer  Incandescent  Light  Mfg.  Co., 
xxvUi..  26& 

80.  Jurisdiction— 64  d  55  Vict.  0.  25,  s.  2— 
Prohibition  —  Railways  —  Expropriation  — 
Arlitrmtion,} — The  provisions  of  the  second 
tect]<m  of  the  sUtute,  64  &  55  Vict.  c.  25,  giv- 
ing the  Supreme  Court  of  Canada  jurisdiction 
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to  hear  appeals  in  matters  of  prohibition,  ap* 
ply  to  such  appeals  from  the  Province  of  Que- 
bec as  well  as  to  all  other  parts  of  Canada. 
Shannon  v.  Montreal  Park  d  Island  Ry.  Co., 
xxviii.,  374. 

81.  Jurisdiction  —  Amount  in  controversy — 
Opposition  afin  de  distraire  —  Judicial  pro- 
ceeding —  Demand  in  original  action  —  R.  8. 
C.  c.  155,  s.  29.] — An  opposition  afin  de  dis- 
traire, for  the  withdrawal  of  goods  from  seizure, 
is  a  "  judicial  proceeding  "  within  the  meaning 
of  the  twenty-ninth  section  of  "  The  Supreme 
and  Exchequer  Courts  Act,"  and  on  an  appeal 
to  the  Supreme  Court  of  Canada,  from  a  judg- 
ment dismissing  such  opposition,  the  amount 
in  controversy  is  the  value  of  the  goods  sought 
to  be  withdrawn  from  seizure,  and  not  the 
amount  demanded  by  the  plaintiff's  action,  or 
for  which  the  execution  issued.  Turcotte  v. 
Dansereau  (26  Can.  S.  C.  R.  578).  and  3/c- 
Corkill  V.  Knight  (Z  Can.  S.  C.  R.  233 ;  Cass 
Dig.  2  ed.  694)  followed;  Champoux  v.  La- 
Pierre  (Cass.  Dig.  2  ed.  426),  and  Gendron  v. 
McDougall  (Cass.  Dig.  2  ed.  429),  discussed 
and  distinguished.  King  v.  Dupuis  dit  Oilberty 
xxviii.,  388. 

82.  Jurisdiction  —  Future  rights — Aliment- 
ary allowance — R.  8.  C.  c.  135  s.  29.  s.-s.  2; 
54  d  55  Vict.  c.  25,  s.  3—56  Vict.  c.  29,  s.  2.1 
— ^Actions  or  proceedings  respecting  disputes  as 
to  mere  personal  alimentary  pensions  or  al- 
lowances do  not  constitute  controversies  where- 
in rights  in  future  may  be  bound  within  the 
meaning  of  the  second  sub-section  of  the 
twenty-ninth  section  of  "  The  Supreme  and 
Exchequer  Courts  Act,"  as  amended,  which  al- 
lows appeals  to  the  Supreme  Court  of  Canada 
from  judgments  rendered  in  the  Province  of 
Quebec  in  cases  where  the  controversy  relates 
to  "annual  rents  or  other  matters  or  things 
where  rights  in  future  might  be  bound." 
Macfarlane  v.  Leclairc,  (15  Moo.  P.  C.  181 », 
distinguished;  8auvageau  v.  Oauthier,  (L.  R. 
5  P.  C.  494),  followed.  Banque  du  People  v. 
Trottier,  xxviii.,  422. 

83.  Assuming  jurisdiction  —  Amount  in 
controversy  —  60  d  61  Vict.  c.  34,  s.  1,  s.-s. 
(0).] — Where  the  jurisdiction  of  the  Supreme 
Court  of  Canada  to  entertain  an  appeal  is 
doubtful,  the  court  may  assume  jurisdiction 
when  it  has  been  decided  that  the  appeal  on 
the  merits  must  be  dismissed.  Great  Western 
Railway  Company  of  CanadU  v.  Braid  (1 
Moo.  P.  C.  N.  S.  101).  followed.— By  60  and 
61  Vict.  c.  34,  s.  1,  s.-s.  (c),  no  appeal  lies 
from  judgments  of  the  Court  of  Appeal  for 
Ontario  unless  the  amount  in  controversy  in 
the  appeal  exceeds  $1,000,  and  by  sub-section 
if),  in  case  of  difference,  it  is  the  amount  de- 
manded, and  not  that  recovered  which  deter- 
mines the  amount  in  controversy.  Held,  per 
Taschereau,  J.,  that  to  reconcilfe  these  two 
sub-sections,  paragraph  (/)  should  probably  be 
read  as  if  it  meant  the  amount  demanded 
upon  the  appeal.  To  read  it  as  meaning  the 
amount  demanded  in  the  action,  which  is  the 
construction  the  court  has  put  upon  R.  S.  C. 
c.  135,  s.  29,  relating  to  appeals  from  the 
Province  of  Quebec,  would  seem  to  be  contrary 
to  the  intention  of  parliament.  Laberge  v. 
The  Equitable  Life  Assurance  Society  (24 
Can.  S.  C.  R.  59)  distinguished.  Bain  v. 
Anderson  d  Co.,  et  al.,  xxviii.,  481. 

84.  Jurisdiction  —  Matter  in  controversy — 
Interest  of  second  mortgagee — Surplus  on  sale 
of  mortgaged  lands  —  60  d  61  Vict.  c.  34,  s 
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appealable.     EccUaia^tiquea  de  8t,  Sulpice  v. 
Vity  of  Montreal,  xvi.,  399. 

27.  Jurisdiction  —  Matter  in  dispute — Affl- 
davit  as  to  value  —  Bank  shares  —  Actual 
value  at  time  of  action.] — ^The  actual  value 
of  bank  shares  at  tbe  time  of  action  must 
determine  the  amount  in  controversy  in  a  dis- 
pute respecting  them,  and  such  value  may  be 
shewn  by  affidavit.  Muir  v.  Carter;  Holmes  v. 
Carter,  xvi.,  473. 

28.  Toll  hridge — Ferry — Franchise — Inter- 
ference— i2.  S.  0.  0.  135,  s.  29  (6) — Future 
rights.]— 'Hy  38  Vict.  c.  97  (Q.),  plaintiflEs 
were  authorized  to  build  and  maintain  a  toll 
bridge,  and  if  the  said  bridge  should  by  acci- 
dent or  otherwise  be  destroyed,  become  unsafe 
or  impassable,  they  were  bound  to  rebuild  it 
within  15  months  next  following,  under 
penalty  of  forfeiture  of  the  advantages  grant- 
ed ;  and  during  any  time  that  the  bridge  should 
be  unsafe  or  impassable  they  were  bound  to 
maintain  a  ferry  acfross  the  river,  for  which 
they  might  recover  the  tolls.  The  bridge  was 
accidentally  carried  away  by  ice,  but  rebuilt 
and  opened  for  traffic  within  15  months.  During 
reconstruction,  although  plaintiffs  maintained 
a  ferry  across  the  river,  defendant  built  a  tem- 
porary bridge  within  the  limits  of  plaintiff's 
franchise  and  allowed  it  to  be  used  by  parties 
crossing  the  river.  In  an  action  for  damages, 
and  demolition  of  the  temporary  bridge: 
Heldy  reversing  the  Court  of  Queen's  Bench, 
that  as  rights  in  future  might  be  bound,  the 
case  was  appealable  under  R.  S.  C.  c.  13.5,  s. 
29  (b).    Galarneau  v.  Guilhaulty  xvi.,  579. 

29.  Jurisdiction— R.  S.  C.  c.  135,  s.  29  (6) 
—  Future  rights  —  Fee  of  office  —  Collateral 
matter — Action  for  penalties — Disqualificor' 
tion — R.  8.  Q.  art.  ^2.9.]— To  give  the  Supreme 
Court  jurisdiction  to  hear  an  appeal  from  the 
Province  of  Quebec,  by  virtue  of  s.  29  (b)  of 
the  Supreme  and  Exchequer  Courts  Act,  the 
matter  relating  to  fee  of  office,  where  the 
rights  in  future  might  be  bound,  must  be  the 
matter  really  in  controversy  in  the  suit  in 
which  the  appeal  is  sought  and  not  something 
merely  collateral  thereto. — ^This  clause  will  not 
give  jurisdiction  in  a  cttise  in  which  the  action 
was  brought  to  recover  penalties  for  bribery 
under  the  Quebec  Election  Act,  and  the  effect 
of  the  judgment  may  be  to  disqualify  appellant 
from  holding  office  under  the  Crown  for  seven 
years.     Chagnon  v.  A'orwand.  xvi.,  GGl. 

30.  Tribial  dispute  —  Action  for  small 
amount — Propriety  of  appeal.] — Although  the 
court  cannot  refuse  to  hear  an  appeal  in  a  case 
in  whicfh  only  twenty-two  dollars  is  involved, 
yet  the  bringing  of  appeals  for  such  trifling 
amounts  is  objectionable  and  should  not  be 
encouraged.     McDonald  v.   Oilhert,  xvi.,  700. 

31.  Jurisdiction — Amount  in  controversy — 
Partition  and  licitation — Appellant's  interest 
—R.  S.  C.  c.  135,  s.  2.9.]— In  an  action  for 
the  partition  and  licitation  of  properties,  that 
the  proceeds  might  be  divided  according  to  the 
rights  of  the  parties  who  had  carried  on  busi- 
ness as  partners,  the  judgment  appealed  from 
ordered  the  licitation.  On  motion  to  quash  the 
appeal  on  the  ground  that  the  matter  in  con- 
troversy was  under  $2,000.  the  appellant  in 
answer  to  the  respondent's  affidavit  filed  an- 
other affidavit  shewing  that  the  total  value  of 
the  property  w^as  .^3,000.  but,  it  being  admitted 
that  the  respondent  claimed  but  one-half  in- 
terest in  the  property,  it  was ;    Held,  that  the 


matter  in  controversy,  and  claimed  by  the  re- 
spondent, not  amounting  to  the  sum  or  value 
of  $2,000,  the  appeal  should  be  quashed  with 
costs.    Hood  v.  Sangster,  xvi.,  723. 

32.  Jurisdiction — Amount  in  controversy — 
R.  8.  C.  c.  135,  s.  29 — Damages — Discretion  of 
trial  iudge.] — The  plaintiff  in  an  action  for 
$10,000  for  damages  obtained  judgment  in 
the  Superior  Court  for  $2,000,  defendant 
appealed  and  the  judgment  was  reduced  below 
$2,000.  Held,  that  an  appeal  would  lie  by 
the  plaintiff  to  the  Supreme  Court,  the  value 
of  the  matter  in  controversy  as  regards  him 
being  the  amount  of  the  judgment  of  the  Su- 
perior Court  (Taschereau  and  Patterson,  J  J., 
dissenting). — The  amount  of  damages  awarded 
by  the  trial  judge  in  his  discretion,  should  not 
be  interfered  with  by  a  Court  of  Appeal,  un- 
less clearly  unreasonable  and  unsupported  by 
the  evidence,  or  if  there  be  some  error  in  la\v 
or  fact  or  partiality  on  the  part  of  the  judge. 
Levi  V.  Reed  (G  Can.  S.  C.  R.  482)^  and 
(Jingras  v.  Desilets  (Cass.  Dig.  (2  ed. )  212), 
followed.     Cassette  v.  Dun,  xviii.,  222. 

33.  Validity  of  hy4aw — Sup.  d  Ex.  Courts 
Act,  ss.  24  {g),  29  (a),  30  {b)— Constitu- 
tional law — Matter  in  controversy.] — ^Action 
for  $150,  amount  of  business  taxes,  $100  as 
compounders  and  $50  as  wholesale  dealers, 
under  municipal  by-law.  Defendants  pleaded 
that  by-law  was  illegal  and  ultra  vires  of  the 
council,  and  the  statute,  47  Vict.  c.  84  (Que.), 
ultra  vires  of  the  Legislature.  The  Superior 
Court  held  both  statute  and  by-law  intra  vires^ 
the  Court  of  Queen's  Bench  affirmed  this 
judgment  as  to  validity  of  statute,  but  set 
aside  the  tax  of  $100  as  not  authorized. 
Plaintiff  appealed  to  the  Supreme  Court, 
against  that  part  of  the  judgment  declaring 
the  business  tax  of  $100  invalid.  There  was 
no    cross-appeal.      On    motion    to    quash    for 

want  of  jurisdiction;  Held,  that  the  appeal 
would  not  lie,  s.  24  (^7)  of  the  Supreme  and 
Exchequer  Courts  Act  not  being  applicable, 
and  the  case  not  coming  within  s.  29  of  the 
Act,  the  amount  being  under  $2,00().  no  future 
rights  within  the  meaning  of  s.  29  being  in 
controversy,  nor  any  question  as  to  the  con- 
stitutionality of  the  Act  of  the  legislature 
being  raised.  Strong.  J.,  dissented  on  the 
ground  that  the  judgment  appealed  from  in- 
volved the  question  of  the  validity  of  the  pro- 
vincial Act.  City  of  Sherhrooke  v.  McMan^ 
amy,  xviii.,  594. 

34.  Saisic  pageric  —  Jurisdiction  —  Action 
within  competence  of  Circuit  Court — Superior 
Court  —  Title  to  land  —  Question  raiftcd  hy 
pleadings — Sup.  and  Ex.  Courts  Acts.  ss.  24, 
28.  and  29  (b)—Arts.  873  887  C.  C.  P.— Arl. 
1624  C.    C] — In   an   action   in   the   Superior 

Court  for  arrears  of  rent  with  saisic  gagerie, 
defendant  pleaded  that  he  had  held  the  prem- 
ises since  the  expiration  of  his  lease  under 
verbal  apreement  for  sale.  The  Court  of 
Queen's  Bench,  reversing  the  Court  of  Review, 
held  that  the  action  ought  to  have  been  in- 
stituted in  the  Circuit  Court.  Held,  that  as 
the  case  was  originally  instituted  in  the  Su- 
perior Court  and  upon  the  face  of  the  pro- 
ceedings the  right  to  possession  of  and  prop- 
erty in  real  estate  was  involved,  an  appeal 
would  lie,  Strone.  J.,  dissenting.  Blachford  v. 
McBain,  xix.,  42.  See,  also.  20  Can.  S.  C. 
R.  2G9. 

35.  Jurisdiction — Bill  of  costs — Reference 
to  taxing  master — Matter  of  procedure.] — It 
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is  doabtfal  if  a  decision  afiSrming  the  master's 
mJio;  on  taxation  of  a  solicitor's  bill  of 
wrKs.  which  relates  wholly  to  the  practice  and 
protwiure  of  the  High  Court  of  Justice  for 
Onurio,  and  of  an  officer  of  that  court  in 
construiog  its  rules  and  executing  an  order 
of  reference  made  to  him,  is  a  proper  subject 
of  appeal  to  the  Supreme  Court.  0*Donohue 
y,  Beatiy,  xix.,  35t5. 

36.  Repealed  byUaw — Appeal  a»  to  costs — 
Juritdiction — Sup.  Court  Act,  s.  24 — Prac- 
tke.] — ^After  judgment  refusing  to  quash  a  by- 
law, it  was  repealed.  On  appeal  to  the  Su- 
preme Court  of  Canada  from  the  judgment  in 
question;  Held^  that  as  the  only  matter  re 
luining  in  disnute  was  a  mere  question  of 
costs,  the  court  would  not  entertain  the  ap- 
peal    Moir  V.    Village  of  Huntingdon,   xix., 

37.  Homologation  of  procis-verbal  —  Juris- 
4iriion — Action  to  set  aside  proc^-verhal— 
Supreme  Court  Act,  ss,  24  (g),  29.] — The 
County  of  Verch^ces  homologated  a  procis- 
verbal  defining  who  were  to  be  liable  for  re- 
building and  maintenance  of  a  bridge.  The 
MuDicipality  of  Varennes  took  action  and  had 
the  proc^'verbal  set  aside  for  irregularities. 
Hdd,  that  the  case  was  not  appealable,  under 
L  2d  or  8.  24  ig)  of  the  Supreme  Court  Act, 
DO  future  rights  within  the  meaning  of  the 
former  section  being  in  question,  and  the 
appeal  not  being  from  a  rule  or  order  of  a 
eourt  quashing  or  refusing  to  quash  a  by-law 
of  a  municipal  corporation.  County  of  Ver- 
(hires  V.  Village  of  Varennes,  xix.,  365. 

38.  Jurisdiction  —  Matter  in  controversy — 
Order  to  construct  drain — Question  of  dam- 
ages reserved — Future  rights — Title  to  lands 
—Servitude — Supreme  Court  Act,  s.  29  (6).] 
--Defendants  were  condemned  to  complete  cer- 
tain drains,  within  a  time  fixed,  in  a  lane 
separating  defendant's  and  plaintiff's  proper- 
tiefi,  to  prevent  water  from  entering  plaintiff's 
house  on  a  lower  level.  The  question  of  dam- 
ages were  reserved.  Held,  that  the  case  was  not 
appealable,  there  being  no  controversy  as  to 
$2,000  or  over,  and  no  title  to  lands  or  future 
righLs  in  question  within  the  meaning  of  s.  29 
j6)  of  the  Supreme  Court  Act. — The  words 
^  title  to  lands  "  in  this  sub-section  are  only 
applicable  to  a  case  where  a  title  to  the  prop- 
eny  or  a  right  to  the  title  may  be  in  question. 
— ^Hie  fact  that  a  question  of  the  right  of 
»Tntnde  arises  would  not  give  jurisdiction. — 
Wheeler  v.  Black,  (14  Can.  S.  C.  R.  242) 
referred  to ;  Gilbert  v.  GUman,  ( 16  Can.  S.  C. 
R-  1801  approved.  Wineberg  v.  Hampson, 
xix.,  369. 

39.  Jurisdiction  —  Matter  in  controversy  — 
Subscription  for  joint  stock  shares — Action 
for  call— Future  rights— R.  8.  C.  c.  135,  s.  29, 
i.-s.  (t).]— Suit  for  $1,000,  being  a  call  of 
ten  per  cent,  on  100  shares  of  $100  each 
alleged  to  have  been  subscribed  by  B.,  in  the 
capital  stock  of  the  cfompany.  During  the 
snk.  the  company's  business  was  ordered  to 
b^  wound  op  under  the  Winding-up  Act,  and 
tb<»  liquidator  authorized  to  continue  the  suit. 
The  Superior  C-ourt  found  for  plaintiff,  but 
00  appeal  the  Court  of  Queen's  Bench  dis- 
missed the  action.  Held,  Gwynne,  J.,  dissent- 
104:.  that  no  appeal  would  lie.  the  amount  in 
controversy  being  under  $2,000  and  no  future 
rights  bound  as  specified  in  the  Supreme  Court 
Act,  8.  29.  8.-a.  b.    Gilbert  v.  Gilman,  (16  Can. 


S.  C.  R.  189).  followed.  Dominion  Salvage 
d  Wrecking  Co.  v.  Brown,  xx.,  203. 

40.  Jurisdiction — Business  taw  —  Action  to 
set  aside  municipal  by-law — Supreme  Court 
Act,  s.  24  (g)'} — By  a  by-law  passed  in  the 
absence  of  the  mayor,  a  councillor  elected  to 
the  chair  presiding,  an  annual  tax  of  $800 
was  imnosed  on  the  Bell  Tel.  Co.,  and  another 
of  $1,000  on  the  Quebec  Gas  Co.  In  actions  by 
appellants  to  annul  the  by-law,  the  Court  of 
Queen's  Bench  reversed  the  Superior  Court 
and  dismissed  the  actions  holding  the  tax 
valid.  Held,  that  the  cases  were  not  appeal- 
able, the  appellants  not  having  taken  out  or 
been  refused,  after  argument,  a  rule  or  order 
quashing  the  by-law  in  question  within  the 
terms  of  s.  24  {g)  of  the  Supreme  Court  Act 
providing  for  appeals  in  cases  of  municipal 
by-laws.  Varennes  v.  VerchSres,  (19  C.  S.  C. 
R.  365)  ;  Sherbrooke  v.  McManamy  (18  C.  S. 
C.  R.  594).  followed.  Bell  Telephone  Co.  v. 
City  of  Quebec;  Quebec  Gas  Co,  v.  City  of 
Quebec,  xx.,  230. 

41.  Amount  in  controversy — Jurisdiction  — 
Disavowal— Parties — Issue  on  appeal.] — In  an 
action  brought  in  1866  for  $800  and  interest 
at  12%  per  cent,  against  S.  D.  and  W.  D., 
amount  of  a  promissory  note  signed  by  them, 
one  copy  of  the  summons  was  served  at  the 
domicile  of  S.  D.  at  Three  Rivers,  the  other  de- 
fendant W.  D.  then  residing  in  New  York.  On 
the   return  of   the  writ,   respondent   filed    an 

appearance  as  attorney  for  both  defendants 
and  proceedings  were  suspended  until  1874 
when  judgment  was  taken  and  in  Dectember, 
1880,  upon  the  issue  of  an  alias  writ  of 
execution,  appellant,  having  failed  in  an  oppo- 
sition to  judgment,  filed  a  petition  in  dis- 
avowal of  respondent.  The  disavowed  attor- 
ney pleaded  inter  alia  that  he  had  been  author- 
ized to  appear  by  a  letter  signed  by  S.  D., 
saying :  *'  Be  so  good  as  to  file  an  appearance 
in  the  case  to  which  the  inclosed  has  refer- 
ence, etc.,"  and  also  prescription,  ratification 
and  insufliciency  of  the  allegations  of  iJie 
petition  of  disavowal.  The  petition  in  dis- 
avowal was  dismissed.  On  appeal  to  the 
Supreme  Court  of  Canada  respondent  moved 
to  quash  on  the  ground  that  the  matter  in 
controversy  did  not  amount  to  $2,000.  Held, 
that  as  the  judgment  obtained  against  the 
appellant,  in  March,  1874,  on  the  appearance 
filed  by  respondent,  exceeded  $2,000,  the  judg- 
ment on  the  petition  for  disavowal  was  apponl- 
able.  Held,  also,  that  where  a  petition  in  dis- 
avowal has  been  served  on  all  parties  to  the 
suit  and  is  only  contested  by  the  attorney, 
whose  authority  to  act  is  denied,  the  latter 
cannot  on  an  appeal  complain  that  all  parti-^s 
interested  in  the  result  are  not  parties  to  the 
appeal.    Dawson  v.  Dumont,  xx.,  709. 

42.  Jurisdiction  —  Fraudulent  conveyance — 
Deed  of  land — Action  by  creditor — Amount  in 
controversy  —  R.  S.  C.  c.  135,  s.  29.]  —  In 
December.  1889,  Ferland,  a  trader,  sold  to  G., 
one  of  respondents,  real  estate  in  Montreal, 
mortgaged  for  $7,000,  or  $8,000,  with  a  right 
of  remitri  for  one  year.  In  January,  1890, 
Ferland  made  an  assignment,  and  Flatt,  et  al. 
creditors  for  $1,880,  brought  action  against  G. 
to  have  the  deed  of  the  property  (valued  at 
over  $11,000)  set  aside  as  made  in  fraud  of 
creditors.  G.  pleaded  that  he  was  willing  to 
return  the  property  upon  payment  of  $1,000 
advanced  to  F..  and  the  courts  below  dismissed 
the  action.     Held,  that  as  appellants'  claim 
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123.  Increasing  damages  without  cross-ap- 
peal— Rule  61,  Supreme  Court  Rules — Special 
statute,] — Under  the  Ontario  Judicature  Act, 
R.  S.  O.  1887  c.  44,  ss.  47  and  48,  the  Court 
of  Appeal  has  power  to  increase  damages 
awarded  to  a  respondent  without  a  cross-ap- 
peal, and  the  Supreme  Court  has  the  like 
power  under  its  rule  No.  01.  Taschereau,  J., 
dissented. — Per  Strong,  C.J.  Though  the 
court  will  not  usually  increase  such  damages 
without  a  cross-appeal,  yet  where  the  original 
proceedings  were  by  arbitration  under  a  sta- 
tute providing  that  the  court,  on  appeal  from 
the  award,  shall  pronounce  such  judgment  as 
the  arbitrators  should  have  given,  the  statute 
is  sufficient  notice  to  an  appellant  of  what  the 
court  may  do,  and  a  cross-appeal  is  not  neces- 
sary. Town  of  Toronto  Junction  y.  Christie, 
XXV.,  551. 

124.  Appeal  6y  respondent  —  Motion  to 
quashr— Cross-appeal — Costs. 

See  Costs,  8. 

125.  Verdict  for  damages — Solatium — Death 
of  parent — Negligence — Art.  1056  C.  C. — Lord 
CamphelVs  Act — Evidence  of  pecuniary  loss — 
Cross^ppeal— Practice, 

See  Damages,  3. 

126.  Filing  case—Inscription — Cross-appeal 
— Principal  appeal  case  not  filed. 

See  Practice  of  Supreme  Court,  27. 


10.  Death  of  Parties. 

127.  Death  of  party — Appeal  by  executors 
— Motion  to  quash. 

See  Practice  and  Procedure,  75. 

128.  Action  under  Lord  CamphelVs  Act — 
Abatement  of  appeal  —  Death  of  plaintiff  — 
Actio  personalis  moritur  cum  persond. 

See  No.   1,   ante. 


11.  Discretionary  Orders. 

129.  Jurisdiction — Section  22,  Supreme  and 
Exchequer  Courts  Act — Matter  of  discretion."] 
— Under  s.  22  of  the  Supreme  and  Exchequer 
Court  Act,  no  appeal  lies  from  the  judgment 
of  a  court  granting  a  'new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence,  that  being  a  matter  of  discretion. 
[See  R.  S.  C.  c.  135,  s.  24  (d),  as  amended 
by  54  &  55  Vict.  c.  25,  s.  2,  enacted  since 
date  of  above  decision.]  Boak  v.  Merchants' 
Marine  Ins.  Co.,  i.,  110. 

130.  Jurisdiction  of  Avpellate  Court — New 
trial — Setting  aside  verdict  to  enter  another 
—57  Vict.  c.  7,  ss.  32,  33  (Ont.)—R.  S.  O. 
(1S77)   c.  50.  88.  264,  283—38  Vict.  c.  11,  ss. 

20,  22,  38  (D.) — Amendments  to  pleadings.] — 
In  an  action  tried  with  a  jury,  under  37  Vict, 
c.  7,  s.  32  (Ont),  the  judge  entered  a  verdict 
for  the  plaintiff  upon  the  answers  of  the  jury 
to  questions  submitted.  Upon  a  rule  nisi  the 
Court  of  Queen's  Bench  entered  a  verdict  for 
the  defendants  (41  U.  C.  Q.  B.  407)  and.  on 
an  appeal,  the  Court  of  Appeal  for  Ontario, 
being  equally  divided   (3  Ont.  App.  R,  331), 


the  Q.  K  judgment  stood.  Held,  reversing  the 
judgment  appealed  from,  Taschereau,  J.,  dis- 
senting, that  the  Court  of  Queen's  Bench  had 
no  power  to  set  aside  the  verdict  for  the  plain- 
tiff and  direct  a  verdict  to  be  entered  for  the 
defendants  in  direct  opposition  to  the  finding  of 
the  jury  on  a  material  issue ;  that  the  court 
below  might  have  ordered  a  new  trial  upon 
the  ground  that  the  finding  of  the  jury  upon 
the  questions  submitted  to  them  was  against 
the  weight  of  evidence,  but  they  exercised  their 
discretion  in  declining  to  act,  or  in  not  acting, 
on  this  ground  and,  therefore,  no  appeal  to 
the  Supreme  Court  of  Canada  would  lie  on 
such  ground,  under  38  Vict.  c.  11,  s.  22. — That 
before  the  Act  43  Vict.  c.  34,  if  an  amend- 
ment to  a  plea  was  authorized  by  the  court 
below,  but  such  amendment  was  never  actu- 
ally made,  the  Supreme  Court  had  no  power 
to  consider  the  case  as  if  the  amendment  had 
in  effect  been  made. — Per  Gwynne,  J.  That 
the  plaintiff  could  not  have  been  non-suited  in 
virtue  of  37  Vict.  c.  7,  s.  33  (Ont.),  as  it  is 
only  where  there  is  no  evidence  in  support  of 
the  plaintiff's  case,  that  a  non-suit  can  be 
entered ;  and  that  in  this  case,  the  proper  ver- 
dict which  the  law  required  to  be  entered  upon 
the  answers  of  the  jury  was  one  in  favour  of 
the  plaintiff.  [Note. — ^The  Privy  Council 
(6  App.  Cas.  G44)  affirmed  the  first  holding 
and  held  that  the  Act.  38  Vict.  c.  11,  gave 
the  Supreme  Ck)urt  power  to  render  any  judg- 
ment which  the  court  below  might  or  ought 
to  have  given,  and  might  order  a  new  trial  on 
ground  of  misdirection  or  verdict  being  against 
weight  of  evidence;  and  that  power  was  not 
taken  away  by  s.  22  in  case  the  court  below 
did  not  exercise  discretion  as  to  the  question 
of  a  new  trial,  and  where  the  appeal  from 
their  judgment  did  not  relate  to  that  subject.] 
Moore  v.  Connecticut  Mut.  Life  Ins.  Co.,  vi., 
634. 

131.  Discretion  of  court  below — New  trial 
ordered  by  court  below  —  Verdict  against 
weight  of  evidence.] — Held,  that  the  Supreme 
Court  will  not  hear  an  appeal  from  a  judg- 
ment of  the  court  below,  in  the  exercise  of  its 
discretion,  ordering  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  evid- 
ence. Eureka  Woollen  Mills  Co.  v.  Moss, 
XL,  91. 

132.  Discretion  of  court  below — Interfer- 
ence on  appeal.] — A  Court  of  Appeal  ought 
not  to  interfere  with  the  order  of  the  court 
below  on  a  matter  of  discretion,  unless  it  is 
made  absolutely  clear  that  such  discretion  has 
been  wrongly  exercised.  Per  Kitchie,  C.J. 
Jones  v.  Tuck,  xi.,  197. 

133.  Matter  of  practice — Bail — Security  for 
costs — Exonerctur  —  Parties  —  Discretion  of 
court  below — Jurisdiction.] — S.  brought  an 
action  against  J.  and  issued  a  writ  of  capias. 
Bail  was  given  and  special  bail  entered  in 
due  course,  but  the  bail-piece  was  not  filed, 
nor  iudement  entered  against  J.,  for  some 
months  after.  On  application  to  a  judge  in 
chambers  an  order  was  made  for  the  discharge 
of  the  bail  on  account  of  delay  in  entering  up 
judgment,  and  the  full  court  refused  to  set 
aside  the  order.  An  aniieal  was  brought  to 
the  Supreme  Court  of  Canada  entitled  in  the 
suit  against  J.,  from  the  judgment  of  the  full 
court,  and  the  bond  for  security  for  costs  was 
given  to  J.  Held,  that  as  the  bail,  the  only 
parties  really  interested  in  the  appeal,  were 
not  before  the  court  and  not  entitled  to  the 
benefit  of  the  bond,  the  appeal  must  be  quashed 
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for  want  of  proper  security.  Held^  also,  that 
the  appeal  would  not  lie  as  tne  matter  was 
simply  one  of  practice,  in  the  discretion  of  the 
coon  below.     iScammcil  y.  James,  xvi.,  593. 

1^-  Judicial  discretion  —  Executors  and 
trustees — Accounts.'\ — The  Supreme  Court  of 
Canada,  on  appeal  from  a  decision  affirming 
The  report  of  a  referee  in  a  suit  to  remove 
execatora  and  trustees  which  report  disallowed 
itnns  in  accounts  previously  passed  by  the 
Probate  Court,  will  not  reconsider  the  it«ns 
ao  dealt  with,  two  courts  having  previously 
exercised  a  judicial  discretion  as  to  the 
amooxits  and  no  question  of  principle  being 
involved.    Grant  v.  McLaren,  xxiii.,  310. 

135.  Order  to  amend  pleadings — Interfer- 
ence icith — Discretion  of  court  heloto — Pro- 
cedure,]— The  Supreme  Court  will  not  inter- 
fere on  appeal  with  an  order  made  by  a  pro- 
viocial  court  granting  leave  to  amend  the 
pieadiDgs.  such  orders  being  a  matter  of  pro- 
cedure within  the  discretion  of  the  court  be- 
low.   Williams  v.  Leonard  d  Sons,  xxvi.,  406. 

136.  Notice  of  action — Negligence  of  muni- 
eipal  corporation — Discretion  of  trial  judge — 
Herieicing  on  appeal.]  —  An  appellate  court 
fhoutd  not  interfere  with  the  discretion  exer- 
cised by  the  trial  judge  in  dispensing  with 
notice  of  action  against  a  municipal  corpor- 
ation gnilty  of  gross  negligence  as  provided  by 
Che  Ontario  Municipal  Act  in  respect  to  the 
condition  of  winter  sidewalks.  (23  Out.  App. 
It  406.  affirmed).  City  of  Kingston  v.  Dren- 
n«fi.  xxvii.,  46. 

137.  Discretion  of  court  appealed  from  — 
Costs.] — It  is  only  when  some  fundamental 
principle  of  justice  has  been  ignored,  or  some 
other  gross  error  appears  that  the  Supreme 
Court  will  interfere  with  the  discretion  of  pro- 
vincial courts  in  awarding  or  withholding 
costs.  Smitk  V.  The  Saint  John  City  Railway 
Company:  The  Consolidated  Electric  Com- 
pany V.  The  Atlantic  Trust  Company;  Cqn- 
tolidated  Electric  Co.  v.  Pratt,  xxviii.,  603. 

138.  Issue  on  appeal — Church  discipline — 
Domestic  tribunal.] — Where  an  appeal  raised 
the  question  of  the  proper  or  improper  exer- 
cise of  disciplinary  powers  by  the  Conference 
of  thi»  Methodist  Church,  the  Supreme  Court 
refused  to  interfere,  the  matter  complained 
of  being  within  the  jurisdiction  of  the  Con- 
ference. Ash  V.  The  Methodist  Church,  xxxi., 
4»7.  . 

139.  Parties  on  appeal — Practice — Proceed- 
ing in  name  of  deceased  party — Amendment — 
Jurisdiction — Interference  u>ith  discretion  on 
iippcal.] — Between  the  hearing  of  a  case  and 
the  rendering  of  the  judgment  in  the  trial 
court,  the  defendant  died.  His  solicitor  by 
inadvertance  inscribed  the  case  for  revision 
in  the  name  of  the  deceased  defendant.  The 
pjaintiffs  allowed  a  term  of  the  Court  of  Re 
view  to  pass  without  noticing  the  irregularity 
of  the  inscription  but,  when  the  case  was  ripe 
for  hearing  on  the  merits,  gave  notice  of  mo- 
tion to  reject  the  inscription.  The  executors 
»f  the  dereased  defendant  then  made  a  motion 
for  permission  to  amend  the  inscription  by 
substituting  their  names  is  quality.  The 
Court  of  Review  allowed  the  plaintiffs*  motion 
as  to  costs  only,  permitted  amendment  and 
nibsequently  reversed'  the  trial  court  judgment 
on  the  merits.  The  Court  of  King's  Bench 
•  appeal  side  I.  reversed  the  judgment  of  the 
Coort  of  Review  on  the  ground  that  it  had 


no  jurisdiction  to  allow  the  amendment  and 
hear  the  case  on  its  merits,  and  that,  conse- 
quently, all  the  orders  and  judgments  given 
were  nullities.  Held,  reversing  the  judgment 
appealed  from,  (Q.  R.  10  K.  B.  511),  the 
Chief  Justice  and  Taschereau,  J.,  dissenting, 
that  the  Court  of  Review  had  jurisdiction  to 
allow  the  amendment  and  that,  as  there  had 
been  no  abuse  of  discretion  and  no  parties 
prejudiced,  the  Court  of  King's  Bench  should 
not  have  interfered.  Price  v.  Frascr,  xxxi., 
505. 

140.  Practice — Adding  alternative  claims — 
Amendment — Discretionary  orders — Duty  of 
appellate  court.]  —  Where  the  courts  below 
have,  in  the  exercise  of  judicial  discretion 
ordered  or  refused  leave  to  amend  the  plead- 
ings there  ought  not  to  be  any  interference 
with  this  exercise  of  their  discretion  on  an 
appeal.     Porter  v.  Pelton,  xxxiii.,  449. 

141.  Discretioiiary  order — Revision  by  ap- 
pellate court. 

See  Makdamus,  1. 

142.  Order  extending  time — Jurisdiction  of 
Court  of  Appeal  for  Ontario, 

See  No.  436,  infra. 


12.  Election  Appeals. 

143.  Election  law— 38  Vict.  c.  11,  s.  ^«— 
Judgment  on  preliminary  objections.] — No 
appeal  lay  under  38  Vict.  c.  11,  s.  48.  to  the 
Supreme  Court  of  Canada,  from  a  judgment 
dismissing  an  election  petition  on  preliminary 
objections.  The  Charlevoix  Election  Case; 
Brassard  v.  Langevin,  ii.,  319. 

(Note. — See  Amending  Acts.) 

144.  Motion  to  quash — Parliamentary  elec- 
tion— Notice  —  Setting  down  for  hearing  — 
Jurisdiction.] — Held,  notice  of  setting  down 
an  election  apneal  for  hearing  is  a  condition 
precedent  to  the  exercise  of  any  jurisdiction 
by  the  Supreme  Court  to  hear  the  appeal. 
North  Ontario  Election  Case. — Wheler  v. 
Gihbs,  iii.  374. 

145.  Controverted  election — R.  S.  C.  c.  9, 
ss.  32,  33,  50 — Jurisdiction — Dismissal  for 
non  pros.]  —  An  appeal  does  not  lie  from  a 
judgment  on  a  motion  dismissing  an  election 
petition  because  the  trial  had  not  been  com- 
menced within  the  six  months  limited  by  s.  32, 
Dominion  Controverted  Elections  Act.  L\As- 
somption  Election  Case;  Quebec  Co.  Election 
Case,   xiv.,   429. 

146.  Controverted  election — Ruling  at  trial 
— R.  S.  C.  c.  9.  ss.  32,  33.  50— Jurisdiction 
' — TV(in*  of  prosecution.] — 'Where  the  trial 
judge  has  overruled  an  objection  on  the 
ground  of  want  of  prosecution  to  trial  within 
six  months  from  the  presentation  of  the 
petition,  an  apneal  will  lie  to  the  Supreme 
Court  of  Canada.  (Jlctigarry  Election  Case, 
xiv.  453. —  (Ijeave  to  appeal  to  the  Privy  Coun- 
cil was  refused.  (59  L.  J.  279;  4  Times  L.  R. 
664).) 

147.  Dismissing  appeal — Controverted  elec- 
tion case — Application  to  judge  in  chambers.] 
— An  application  to  dismiss  an  elwtion  appeal 
for  want  of  prosecution  should  be  made  to  a 
judge  in  chambers.  Halton  Election  Case, 
Lush  V.    Waldie,   xix.,   557;    Chicoutimi  and 
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Saguenay  Election  Case,  May  16th,  1892. 
[Note.— All  applications  to  dismiss  for  want 
of  prosecution,  should  be  made  to  the  regis- 
trar m  chambers.] 

148.  Controverted  election-^Discontinuance 
— Certificate  to  Speaker.l — Upon  respondent's 
counsel,  in  an  election  appeal,  notifying  the 
court  that  he  had  been  served  with  notice  of 
discontmuancte,  the  court  struck  the  appeal  off 
the  list,  and  the  notice  having  been  filed  in  the 
registrar's  office,  certified  to  the  Speaker  of 
the  House  of  Commons  that  by  reason  of  such 
di«!ontinuance  the  decision  of  the  trial  judges 
and  their  report  had  been  left  unaffected  by 
the  proceedings  in  the  Supreme  Court. 
LA88omptwn  Election  Case,  Oauthier  v 
Brten,  xxi.,  29. 

•^^w?*  ^'*^'*^"*"^,  *^^c^Pi*on  —  Bearing  ex 
'^  nf5~"^®^*"*?  ?^^^  *^^  io<e.]— When  appeal 
called,  counsel  for  appellants  appears.  No 
one  appears  on  behalf  of  respondent.  The 
appellant  s  factum  not  having  been  filed  till 
the  morning  the  appeal  is  called  on  for  hear- 
fJFj,  S^^^^^^.^^  ^^K^  ^Jear  days  before  the 
Iirst  day  of  the  session,  as  required  by  rule  54 
the  court  refuses  to  hear  him  ew  parte  while 
thus  irregularly  before  the  court.  LevU  Elec- 
t^n  Case,  30th  Oct.,  1884;  Cass.  Dig.  (2  ed  ), 

150.  Election  petitions— Separate  trials— R, 
7-'  1  ^^T^'  **•  ^^  ^"^  50— Ruling  on  ohjeo- 
'*?.**•  Jr-The  ruling  of  the  court  below  on  an 
objection  m  proceedings  on  an  election  peti- 
.125'  ""'-U  ^^^  ^^^  ^""'^  J"^«^e8  could  not  pro- 
ceed with  the  petition  in  this  case,  because 
tlie  two  petitions  filed  had  not  been  bracketed 

Q  ??  prothonotary  as  directed  by  s.  30  of 
5*3  •  •  ^-  fi-  15  ^?>  ^^  appealable  judgment  or 
decision.  It.  S.  c.  c  9,  s.  50.  (Sedgewick. 
xii  ^i"^''''^-^        yaudreuil     Election     Caie, 

151.  Appeal— Election  petition  —  Prelimin- 
'ilLli^^''*l''\~^  ^e/ay  tn  filing  —  Objections 

ffrt  1  — Order  m  clitambers — R.  S  C  c  9 
s,  50.]— The  Supreme  Court  refused  to  on  ter- 
rain an  appeal  from  the  decision  of  a  judge  in 
chambers  granting  a  motion  to  have  prelimin- 
ary objections  to  an  election  petition  struck 
out  for  not  being  filed  in  time.  Such  deci- 
sion was  not  one  on  preliminary  objections 
within  s.  oO  of  the  Controverted  Elections  Act 
and  it  It  were  no  judgment  on  the  motion 
could  put  an  end  to  the  petition.  West 
Aasunhota  Election   Case,   xxvii.,   215. 

1^2.  Appeal— Preliminary  objections— R.  S. 
C.  c.  y,  HH^  U  and  oO— Order  dismissing  peti- 
tion—A^davtt  of  pctitioner.l- The  appeal 
given  to  tho  supreme  court  of  Canada  by  The 
>;On^roverted  Elections  Act  (R.  S.  C.  c.  9  s. 
oU),  from  a  decision  on  preliminary  objections 
to  an  election  petition  can  only  be  taken  in 
respect  to  objections  filed  under  s.  12  of  the 
Act.  Ao  appeal  lies  from  a  judgment  grant- 
ing a  motion  to  dismiss  a  petition  on  the 
ground  that  the  affidavit  of  the  petitioner  was 
untrue,     Marquette  Election  Case,  xxvii.,  219. 

Wr'^V^^^^^J^^*^  —  Preliminary  objections 
-j-lt^  \  \ct,  c.  39,  s.  10— Rule  to  extend  time 
for  srryicc  of  election  petition— Controverted 
JJominton  election. 

See  Election  Law,  9. 

154.  Jurisdiction  —  Controverted    election—   , 
Rule    in    banc  — Preliminary    objections  —  ^2 
Vtct.  c.  39,  8.  10. 

See  Election  Law,  10. 
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155.  Election  petition — Dissolution  of  Par- 
liament— Abatement  of  proceedings  —  Return 
of  deposits  —  Payment  out  of  court  below  — 
Practice. 

See  Election  Law,  63. 


13.  Final  Judgments. 

156.  Final  judgment — Demurrer — Supreme 
and  Exchequer  Courts  Act,  s.  11 — R.  8.  N, 
S.  (4  ser.)  c.  94,  s.  124.]  —  An  order  setting 
aside  a  demurrer  as  frivolous  and  irregular 
under  the  Nova  Scotia  Practice  Act  is  an 
order  on  a  matter  of  practice  and  not  a  final 
judgment  appealable  under  the  11th  section 
of  the  Supreme  and  Exchequer  Courts  Act. 
Kandtck  v.  Morrison,  ii.,  12. 

157.  Jurisdiction — Question  raised  by  court 
— ^"/?  setting  aside  judgment  and  execution 
—  Final  judgment" — Supreme  and  Exche- 
quer Courts  Act,  8.  n — Construction  of  s.  2 
id)-} — ^The  Supreme  Court  of  Canada  may, 
of  its  own  motion,  entertain  a  question  of 
jurisdiction. — ^An  order  vacating  a  final  judg- 
ment and  setting  aside  an  execution  issued 
thereunder  is  a  **  final  judgment "  within  the 
meaning  of  the  Supreme  and  Exchequer 
Courts  Act,  and  subject  to  appeal  under  the 
provisions  of  that  Act.  (Strong,  J.,  dis- 
sented.)    Wallace  v.  Bossom,  ii.,  488. 

.  1^.  Summary  jurisdiction  —  Order  upon 
immediate  officers  —  Application  by  third 
party  on  rule  nisi— Final  order— Interest  on 
deposit.] — ^An  order  by  a  Superior  Court  exer- 
cising its  summary  jurisdiction  over  its  own 
immediate  officers,  on  an  application  by  a 
third  party  to  obtain  an  order  for  the  pay- 
ment over  of  interest  received  by  such  officer 
on  moneys  held  by  him  on  deposit  as  an  ofllcer 
of  the  court,  is  a  final  order  from  which  an 
appeal  will  lie  to  the  Supreme  Court  of 
Canada,  under  38  Vict.  c.  11,  s.  11.  (Fournier. 
J;j.„4issenting;  Taschereau,  J.,  dubitante,) 
Wilktns  V.  Oeddes,  iii.,  203. 

159.  Mandamus — Final  judgment — Decision 
-—Supreme  and  Exchequer  Courts  Act,  S8 
Vict.  c.  11  ss.  11,  11  and  23— Costs— Motion 
to  quash — Constitutional  law.] — Appeals  to  the 
Supreme  Court  of  Canada  in  cases  of  manda- 
mus, under  38  Vict.  c.  11,  s.  23,  were  re- 
stricted to  decisions  of  the  "highest  court  of 
final  resort"  in  the  province;  and  an  appeal 
would  not  lie  from  any  c^urt  in  the  Province 
of  Quebec  but  the  Court  of  Queen's  Bench, 
(Fournier  and  Henry,  JJ.,  dissenting.) 
Qtiflwe,  Can  the  Dominion  Parliament  give 
an  appeal  in  a  case  in  which  the  Legislature 
of  a  province  has  expressly  denied  it? 
Semble.  per  Strong.  J.,  that  under  the  above 
Act,  an  appeal  would  lie  from  an  Exchequer 

Court  decision  which  was  not  final.     ( Note 

See  amendment  by  53  Vict.  c.  35.)— The 
appeal  was  quashed  with  costs,  which  included 
general  costs  of  the  appeal  ud  to  hearing  of 
motion  to  quash.  The  registrar  taxed  the  full 
fee  of  $25  on  argument  of  motion.  This  was 
increased  to  $75  by  Henry.  J.  The  objection 
to  the  jurisdiction  was  taken  by  motion,  and 
also  in  respondent's  factum.  Danjou  v.  Mar- 
quis, iii.,  251. 

160.  Final  judgment  —  Order  making  rule 
absolute— ./urisdiction.]  —  A  judgment  of  the 
Supreme  Court  of  Nova  Scotia  making  abso- 
lute a  rule  nisi  to  grant  rank  and  precedence 
to  a  Queen's  Counsel  is  one   from  which  an 
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appeal  would  lie  to  the  Supreme  Court  of 
Canada,  Foumier,  J.,  dissenting.  Lenoir  v. 
Ritchie,  iii.,  575. 

161.  Juriadiction  —  Demurrer  sustained  in 
prorincial  Court  of  Appeal — Final  judgment 
—Judicial  proceedings — 42  Vict,  c.  S9,  ss.  S  d 
f^j — ^The  Superior  Court  sustained  a  de- 
marrer,  and,  on  appeal,  the  Court  of  Queen's 
Bench  affirmed  the  judgment.  On  appeal  to 
thf*  Supreme  Court,  respondent  moved  to 
onash  on  the  ground  of  want  of  jurisdiction : 
i/^W,  that  as  the  judgment  of  the  Court  of 
Jiu«ns  Bench  (the  highest  eourt  of  last  resort 
caving  jurisdiction  in  the  Province  of 
Quebec),  finally  determined  and  put  an  end 
to  the  appeal,  which  was  a  judicial  proceeding 
jrithin  the  meaning  of  s.  9  of  "  The  Supreme 
Court  Amendment  Act  of  1879,"  such  judg- 
ment was  one  from  which  an  appeal  would 
.1**  to  the  Suprone  Court  of  Canada;  and 
UKrtigh  an  appeal  cannot  be  taken  from  a 
court  of  first  instance  directly  to  the  Supreme 
iimrt  mitil  there  is  a  final  judgment,  yet, 
whenever  a  provincial  Court  of  Appeal  has 
rcruMiirtion.  the  Supreme  Court  can  entertain 
ajj  appeal  from  its  judgment  finally  disposing 
of  the  appeal  the  case  being  in  other  respects 
a  proper  subject  of  appeal.  Chevalier  v. 
turtUter,  iv.,  605. 

1«2.  FitMl  judgment  partly  interlocutory— 
^S^\T  ^^^^^^^  *o  experts— Res  judicata 
j-R^hi  of  appeal— Waiver.^— In  an  action 
ror  lMJan<^  due  on  a  building  contract,  defend- 
ant deoKd  the  claim,  and,  by  incidental  de- 
aand,  claimed  damages  from  defective  work, 
llie  Sapenor  Court  gave  judgment  in  favour 
of  the  plaintiff  for  the  amount  of  his  claim, 
and  dismissed  the  incidental  demand.  This 
jcdgment  was  reversed  in  review  and,  on  ap- 
peal the  Court  of  Queen's  Bench  held  plaintiff 
entitled  to  the  balance  claimed,  from  which 
Mould  be  deducted  the  cost  of  rebuilding  the 
defectively  constructed  work,  and  in  order  to 
pertain  such  cost,  the  case  was  remitted  to 
tie  Superior  Court,  by  which  exi)erts  were 
appointed  to  ascertain  the  damage,  and,  on 
tJifir  report,  the  Superior  Court  held  that  it 
v^  bound  by  the  judgment  of  the  Court  of 
Queen's  Bench,  and,  deducting  the  amount 
awarded  by  the  experts  from  the  balance 
rUimed,  gave  judgment  for  the  difference. 
This  judgment  waa  affirmed  by  the  Court  of 
Quwn's  Bench  on  a  second  appeal.  Held,  that 
t^  judgment  of  the  Court  of  Queen's  Bench 
f'\  ill.'  firsjc  appeal  was  a  final  judgment  on 
rh#  merits,  that  the  Superior  Court,  when  the 
case  waa  remitted,  rightly  held  that  it  was 
txind  by  the  judgment,  and  that  plaintiff  was 
mtitled  to  the  balance  thereby  found  due  to 
bim.  2.  That  although  on  an  appeal  from  a 
tnsil  judgment  an  appellant  may  have  the  right 
to  impugn  an  interlocutory  judgment  rendered 
in  the  canse,  yet  he  loses  this  right  if  he 
voluntarily  and  without  reserve  acts  upon  such 
uiT^rlocutory  judgment.  Per  Foumier,  J.,  that 
the  judgment  of  the  Court  of  Queen's  Bench 
Ml  the  first  appeal,  though  interlocutory  on 
that  part  of  it  which  directed  the  reference  to 
"xperts,  was  final  on  the  other  points  in  liti- 
gation, and  could  therefore  have  properly  been 
appealed  from  as  a  final  judgment.  Shaw  v. 
>f.  Louis,  viii.,  385. 

IfiS.  Final  judgment  —  Demurrer  —  Plead- 
Mf — Equal  division  of  opinion  —  Dismissal  of 
cpp^l  without  costs.] — Although  a  judgment 
aay  be  a  decision  on  a  demurrer  to  part  of 
;^  action  only,  it  is  a  final  judgment  in  a 
hdicial  proceeding  within  the  meaning  of  the 


Supreme  Court*  Act  and  an  appeal  will  lie. 
(Taschereau  and  Gwynne,  J  J.,  dissented.)  — 
The  opinion  of  the  judges  who  heard  this 
appeal  being  equally  divided,  the  appeal  was 
dismissed  without  costs.  Shields  v.  Peak, 
viii.,  579. 

104.  Demurrer  to  plea  —  Entry  of  judg'-. 
ment — Appeal  from  judgment  on  merits — Final 
judgment  —  Supreme  and  Exchequer  Courts 
Acts,  1875,  «.  25,  1879,  s.  9.] — In  an  action  by 
the  indorsee  of  a  note  the  defendant  pleaded 
that  the  amount  of  the  note  had  been  attached 
in  their  hands  by  one  of  the  payee's  judgment 
creditors  and  paid,  under  a  judge's  order.  To 
this  plea  plaintiff  demurred  on  the  ground  that 
the  debt  was  not  one  which  could  properly  be 
attached,  and  the  Supreme  Court  (P.  E.  I.) 
sustained  the  demurrer.  No  rule  for  judgment 
on  the  demurrer  was  tajren  out  by  the  plain- 
tiff, and  three  months  later  judgment  was 
signed  for  the  plaintiff.  On  motion  to  quash 
an  appeal  for  want  of  jurisdiction,  on  the 
ground  that  the  appeal  should  have  been  taken 
from  the  judgment  on  the  demurrer,  and  with- 
in thirty  days  from  the  date  when  ij:  was 
rendered:  Held,  that  the  latter  judgment  was 
the  "  final  judgment "  in  the  case  from  which 
an»  appeal  would  lie  to  the  Supreme  Court. 
Rohlee  v.  Rankin,  xi.,  137. 

165.  Capias  —  Petition  for  discharge  —  R, 
8.  C.  135,  s.  28— Arts.  819-821,  C.  C.  P,— Final 
judgment  —  Judicial  proceeding.] — ^A  writ  of 
capias  having  been  issued  against  McK.  under 
the  provisions  of  art.  798  of  C.  C.  P.  (P.Q.), 
he  petitioned  to  be  discharged  under  art.  819, 
C.  C.  P.,  and  issue  having  been  joined  on  the 
pleadings  under  art.  820,  C.  C.  P.,  the  petition 
was  dismissed  by  the  Superior  Court,  that 
judgment  being  affirmed  by  the  Queen's  Bench 
(15  R.  L.  34).  Held,  that  the  judgment  was 
a  final  judgment  in  a  judicial  proceeding  with- 
in the  meaning  of  R.  S.  C.  c.  135,  s.  28,  and 
therefore  appealable — ^Taschereau,  J.,  dissent- 
ing. Stanton  v.  Canada  Atlantic  Ry.  Co. 
(Cass.  Dig.  2  ed.  249)  reviewed.  ^lacKin- 
non  V.  Kcroack,  xv.,  111.  , 

16G.  Rule  of  court  —  Contempt  —  R.  S.  C. 
c.  1S5,  8.  2Jf  (a) — Final  judgment — Practice.] 
— By  a  rule  nisi,  E.  was  called  upon  to  shew 
cause  why  an  attachment  should  not  issue 
against  him,  or  he  be  committed  for  contempt 
of  court,  in  publishing  certain  articles  in  a 
newspaper.  The  rule  was  made  absolute,  and 
a  writ  issued  commanding  the  sheriff  to  have 
the  body  of  E.  before  the  court  on  a  day 
named.  By  the  practice  in  such  cases  in  the 
Supreme  Court  (N.  B.)  the  attachment  issued 
merely  to  bring  the  party  into  court,  where  he 
might,  by  answering  interrogatories,  purge  his 
contempt.  If  unable  to  do  this  the  court  would 
pronounce  sentence.  E.  appealed  from  the 
judgment  making  the  rule  absolute.  On  mo- 
tion to  quash  appeal :  Held,  that  the  judg- 
ment appealed  from  was  not  a  final  judgment 
from  which  an  appeal  would  lie  under  s.  24 
(a)  of  the  Supreme  and  Exchequer  Courts 
Act.    Ellis  V.  Baird,  xvi.,  147. 

167,  Contempt  of  court  —  Constructive  con- 
tempt — ■  Discretion  of  court  —  Final  judg- 
ment —  Sentence  —  Fine  —  R.  S.  C.  c.  135, 
s.  24.  f*.-s.  (a),  s.  26,  s.-s.  (i),  s.  27.]— The 
decision  of  a  provincial  court  in  a  case  of  con- 
structive contempt  is  not  a  matter  of  discre- 
tion in  which  an  appeal  is  prohibited  by  s.  27 
of  the  Supreme  and  Exchequer  Courts  Act. 
Taschereau,  J.,  dubitanie — The  Supreme  Court 
has  jurisdiction  to  entertain  such  an  appeal 
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from  the  judgment  of  the  Court  of  Appeal  of 
the  province,  not  only  under  -s.  24,  s.-s.  (a) 
of  Supreme  and  Exchequer  Courts  Act  as  fin- 
al judgment  in  an  action  or  suit,  but  also  under 
s.-s.  (1)  of  8.  26  of  the  same  Act.  as  a  final 
judgment  "  in  a  matter  or  other  judicial  pro- 
ceeding "  within  the  meaning  of  said  s.  20. — 
The  adjudication  that  the  appellant,  a  solicitor 
and  officer  of  the  court  and  moved  against  in 
that  quality,  had  been  guilty  of  a  contempt,  is 
by  itself  an  appealable  judgment,  although  no 
sentence  for  the  contempt  has  been  pronounced 
by  the  court. — When  the  party  in  contempt 
has  been  ordered  to  pay  the  costs  of  the  appli- 
cation to  commit  the  court  in  effect  inflicts  a 
fine  for  the  contempt.  In  re  O'Brien,  xvi., 
197. 

168.  Juisdiction  —  Final  judgment  —  De- 
murrer to  replication  —  Disposal  of  issues.] — 
A  judgment  allowing  demurrer  to  plaintiff*s 
replication  to  one  of  several  pleas  (5  Man.  L. 
R.  334),  which  does  not  put  an  end  to  the 
whole  or  any  part  of  the  action  or  defence  is 
not  a  final  judgment  from  which  an  appeal 
will  lie.  Shaw  v.  Canadian  Pacific  Ry.  Co,, 
XVL,  703. 

169.  Jurisdiction  —  Petitioner  let  in  to  de- 
fend —  Non-compliance  with  terms  —  Final 
judgment  —  Discretion  —  R.  S.  C,  c.  ISo,  s. 
24  (a)  27.]  —  Judgment  was  reco\'ered  in 
Virtue  v.  Hayes,  to  realize  mechanics*  liens, 
and  C,  the  owner  of  the  land  on  which  the 
work  was  done,  petitioned  to  hav^  judgment 
set  aside  as  a  cloud  upon  his  title.  On  this 
petition  an  order  was  made  allowing  C.  to 
come  in  and  defend  the  action  for  lien  on 
terms,  which  not  being  complied  with,  the  pe- 
tition was  dismissed,  and  the  judgment  dis- 
missing it  was  afiirmed  by  the  Divisional  Court 
and  the  Court  of  Appeal.  Held,  that  the  judg- 
ment appealed  from  was  not  a  final  judgment 
within  the  meaning  of  s.  24  (a)  of  the  Su- 
preme and  Exchequer  Courts  Act  or,  if  it  was, 
it  was  a  matter  in  the  judicial  discretion  of  the 
court,  from  which  by  s.  27  no  appeal  lies  to 
the  Supreme  Court  of  Canada.  Virtue  v. 
Haycsy  In  re  Clark,  xvi.,  721. 

170.  Jurisdiction  —  '*  Final  judgment" — 
Interlocutory  order — Matters  of  procedure^— 
Special  leave — Art.  1116  C.C.P. — Amount  in 
controversy— R.S.C.c,  135.  ss.  28  d  29— Re- 
fusal of  bond  by  court  appealed  from — Leave 
granted  by  Supreme  Court  judge.] — ^The  defen- 
dant's application  to  a  judge  of  the  court  ap- 
pealed from  for  an  order  settling  the  case  and 
approval  of  an  appeal  bond,  on  appeal  from 
a  judgment  quashing  an  appeal  for  w^ant  of 
regular  procedure  was  refused,  but  on  a  sub- 
sequent application  to  a  judge  of  the  Supreme 
Court  of  Canada  in  chambers,  the  application 
was  granted. — A  judgment  quashing  a  writ  of 
appeal  on  the  ground  that  it  had  issued  con- 
trary to  the  provisions  of  art.  1116.  C.  C.  P., 
as  to  appeals  from  interlocutory  judgments, 
is  not  "  a  final  judgment  '*  within  the  meaning 
of  8.  28  of  the  Supreme  and  Exchequer  Courts 
Act.  Shaw  V.  St.  Louis,  (8  Can.  S.  C.  R. 
387)  distinguished. — The  Supreme  Court  has 
no  jurisdiction  under  s.  29  of  the  Supreme  and 
Exchequer  Courts  Act,  to  hear  an  appeal  by 
the  defendant  where  the  amount  in  contro- 
versy has  not  been  established  by  the  judg- 
ment appealed  from.  Gwj'nne.  J.,  reserved 
his  opinion  on  this  question.  Ontario  d-  Que- 
bec Ky,  Co,  V.  Marcheterre,  xvii.,  141. 

See  54  &  55  Vict..c.  25,  s.  3. 


171.  Jurisdiction  —  Final  judgment — Man- 
damus —  Judgment  on  demurrer  —  Supreme 
and  Exchequer  Courts  Act,  s.  24  (g)  28,  29  d 
30.] — Interlocutory  judgments  upon  proceed- 
ings for  and  upon  a  writ  of  mandamus  are 
not  appealable  to  the  Supreme  Court  under  s. 
24  (g)  of  the  Supreme  and  Exchequer  Courts 
Act.  The  word  *'  judgment "  in  that  sub- 
section means  the  final  judgment  in  the  case. 
Strong  and  Patterson,  J  J.,  dissented.  Lange- 
vin  V.  Commissaires  d^Ecole  de  St.  Marc,  xviii., 
599. 

172.  Jurisdiction  —  Final  judgment — Or- 
der for  new  trial  —  Supreme  and  Exchequer 
Courts  Act,  ss,  24  (g),  30,  6i.]— Where  a  new 
trial  has  been  ordered  upon  the  ground  that 
the  answer  given  by  the  jury  to  one  of  the 
questions  is  insufficient  to  enable  the  court  to 
dispose  of  the  interest  of  the  parties  on  the 
findings  of  the  jury  as  a  whole,  no  appeal  will 
lie  from  such  order  which  is  not  a  final  judg- 
ment and  cannot  be  held  to  come  within  the 
exceptions  provided  for  by  the  Supreme  and 
Exchequer  Courts  Act  in  relation  to  appeals 
in  cases  of  new  trials.  Harrington  v.  Scottish 
Union  d  Nat.  Ins.  Co.,  xviii.,  615. 

173.  Jurisdiction  —  Interlocutory  judgment 
— Saisie  conservatoire  —  Contestation  — R.  S. 
C,  c.  135,  ss,  24,  28.]— A  judgment  of  the 
Court  of  Queen's  Bench,  on  appeal,  reversin;^ 
a  Superior  Court  judgment,  which  had  quash- 
ed a  seizure  before  judgment,  and  orderin{? 
that  the  hearing,  in  contestation  of  the  seizure 
should  be  proceeded  with  in  the  Superior 
Court  at  the  same  time  as  the  trial  of  the 
merits,  is  not  a  final  judgment  appealable  to 
the  Supreme  Court.  Strong,  J.,  dissenting. 
Molson  V.  Barnard,  xviii.,  622. 

174.  Jurisdiction  —  Mis-trial  —  Insufficient 
answers  by  jury  —  New  trial  —  Final  judg- 
ment —  Supreme  and  Exchequer  Courts  Act 
ss,  24,  27,  28,  29,  30,  61— Costs,]— The  Court 
of  Review  dismissed  plaintiffs'  motion  for 
judgment  on  the  findings  by  a  jury  and  on 
defendant's  motion  dismissed  the  action.  On 
appeal  this  judgment  was  reversed  and  the 
Court  of  Queen's  Bench  set  aside  the  assif^- 
ment  of  facts  to  the  jury  and  all  subsequent 
proceedings  and  suo  motA  ordered  a  venire  de 
novo  on  the  ground  that  the  assignment  of 
facts  was  defective  and  insufficient  and  the 
answers  of  the  jury  were  insufficient  and  con- 
tradictory. Held,'tha.t  the  order  was  not  a 
final  judgment  and  did  not  come  within  the 
exceptions  allowing  an  appeal  in  cases  of  new 
trials,  and  appeal  would  not  lie. — As  the  ob- 
jection to  the  jurisdiction  was  not  made  by 
respondent  the  appeal  was  quashed  without 
costs.  Accident  Ins',  Co,  of  A.  A,  v.  McLach- 
Ian,  xviii.,  627. 

175.  Jurisdiction  —  Application  to  set  aside 
a  writ  of  summons  —  Final  judgment.] — An 
application  to  a  judge  to  set  aside  a  writ  of 
summons  served  out  of  jurisdiction  on  the 
grounds  that  the  cause  of  action  arose  in  Enjr- 
land  and  the  defendant  was  not  subject  to  the 
process  of  the  court,  and  if  this  court  had 
jurisdiction  that  the  writ  was  not  in  proper 
form  was  refused  and  this  decision  was  af- 
firmed by  the  full  court.  Held,  Gwynne,  J., 
hesitante,  that  the  decision  of  the  full  court 
was  not  a  final  judgment  in  an  action,  suit, 
matter  or  any  other  judicial  proceeding  with- 
in the  inoaniPif  of  the  Supremo  ("ourt  At»t. 
and  no  appeal  would  lie  from  such  decision 
to  the  Supreme  Court  of  Canada.  Martin  v. 
Moore,  xviii.,  634. 
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176.  Jurisdiction  —  Final  judgment  —  Ju- 
dicial discretion  —  Summons  and  order  for 
signing  judgment.] — An  appeal  does  not  lie 
from  a  decision  of  the  Court  of  Queen's  Bench 
1 7  Man.  L.  R.  128)  affirming  the  order  of  a 
judge,  made  on  the  return  t)f  a  summons  to 
sh^w  cause,  allowing  judgment  to  be  entered 
on  a  specially  indorsed  writ,  which  is  not  a 
*"  final  judgment,"  within  the  meaning  of  the 
Supreme  Court  Act. — Per  Patterson,  J.  Such 
d*Hision  is  a  "  final  judgment,"  but  the  order 
which  it  affirmed  was  one  made  in  the  ezer- 
ci^  of  judicial  discretion  as  to  which  s.  27 
of  the  Act  does  not  allow  an  appeal.  Muni- 
eipslttg  of  Morris  v.  London  d  Canada  Loan 
d  Agency  Co.,  xix.,  434. 

177.  Jurisdiction  —  Final' judgment  —  Ju- 
dicial discretion— R.  8,  C.  c.  135,  ss.  2  (e), 
i7.]— Defendants  in  the  High  Court  of  Jus- 
tice of  Ontario  were  made  bankrupt  in  Eng- 
land, and  plaintifib  filed  a  claim  with  the  as- 
signee in  bankruptcy.  The  High  Court  of 
Justice  in  England  made  an  order  restraining 
plaintiffs  from  proceeding  with  their  action 
and  a  like  order  was  made  by  a  Divisional 
Coort  judge  in  Ontario  perpetually  restrain- 
ing plaintiffs  from  proceeding  but  reserving 
liberty  to  apply.  This  latter  order  was  af- 
Ermed  by  the  Divisional  Court  and  the  Court 
nf  Appeal,  and  plaintiffs  sought  an  appeal  to 
tbe  Supreme  Court  of  Canada.  Held,  that  the 
judgment  from  which  appeal  was  sought  was 
n*H  a  final  judgment  within  the  meaning  of 
the  Supreme  Court  Act. — Held,  per  Patterson, 
J^  that  if  it  were  a  final  judgment  the  order 
plamtiffs  wished  to  get  rid  of  was  made  in  the 
exercise  of  judicial  discretion  as  ^o  which  s. 
27  of  the  Supreme  Court  Act  does  not  allow 
an  appeal.  Maritime  Bank  of  Canada  V.  Stew- 
§rf,  XX.,  105. 

178.  Jurisdiction  —  Security  for  costs  —  R. 
ff.  r.  c.  1S5,  «.  46  —  Final  judgment  —  Ad- 
mission of  attorney.] — Appeal  from  the  refusal 
of  the  Supreme  Court  (N.  S.>  to  admit  ap- 
pellant as  an  attorney  of  the  court.  There  be- 
ins  no  person  interested  in  opposing  the  ap- 
pliration  or  the  appeal,  no  security  for  costs 
was  given.  Held,  Gwynne,  J.,  dissenting, 
that  the  court  had  no  jurisdiction  to  hear  the 
appeal. — Per  Ritchie,  C.J..  and  Taschereau, 
J.  Except  in  cases  specially  provided  for,  no 
appeal  can  be  heard  by  this  court  unless  the 
«*r-oritv  for  costs  has  been  given  as  provided 
by  8.  '46  of  the  Supreme  Court  Act. — Per 
Strong  and  Taschereau,  J  J.  It  was  never  in- 
tended that  this  court  should  interfere  in  mat- 
tPTs  resnecting  the  admission  of  attomies  and 
barristers  in  the  several  provinces.  —  Per 
Tashereau  and  Patterson,  J  J.  The  judgment 
sought  to  be  appealed  from  is  not  a  final  judg- 
znfnt  within  the  meaning  of  the  Supreme 
Court  Act.     In  re  Cahan,  xxi..  100. 

179.  Taxation  of  Costs  —  Application  hy 
ratepayer  —  R.  8.  O.  (1887)  c.  lJ,7.  s.  //2— 
Jurisdiction  —  Discretion  —  Proceeding  orig- 
inating in  Superior  Court  —  Final  judgment.] 
—By  R.  S.  O.  (1887)  c.  147.  s.  42.  any  per- 
son not  chargeable  as  the  principal  party  who 
is  liable  to  pay  or  has  paid  a  solicitor's  bill 
of  costs  may  apply  to  a  judge  of  the  High 
<^ourt.  or  of  the  County  Court  for  an  order 
of  taxation.  In  an  action  against  school 
trustees,  a  ratepayer  of  the  district  applied 
to  a  judge  of  the  High  Court  for  an  order 
under  thi»  section  to  tax  the  bill  of  the  soli- 
citor of  the  plaintiff,  who  had  recovered  judg- 


ment. The  application  was  refused,  but  on 
appeal  to  the  Divisional  Court  this  judgment 
was  reversed  (21  O.  U.  289).  There  was  no 
appeal  as  of  right  from  the  latter  decision, 
but  on  leave  to  appeal  being  granted  it  was 
reversed  and  the  original  judgment  restored 
(19  Ont.  App.  R.  56) .  Held,  per  Ritchie.  C.J., 
and  Strong  and  Gwynne,  JJ.,  that  assuming 
the  court  had  jurisdiction  to  entertain  the  ap- 
peal, the  subject  matter  being  one  of  taxation 
of  costs,  this  court  should  not  interfere  with 
the  decision  of  the  provincial  courts  which  are 
the  most  competent  tribunals  to  deal  with  such 
matters.  —  Per  Ritchie,  C.J..  and  Patter- 
son, J.,  that  a  ratepayer  is  not  entitled 
to  an  order  for  taxation  under  said  section. 
— Held,  per  Taschereau,  J.,  that  the  court 
had  no  jurisdiction  to  entertain  the  appeal,  as 
the  judgment  appealed  from  was  not  a  final 
judgment  within  the  meaning  of  the  Supreme 
Court  Act;  the  matter  was  one  in  the  discre- 
tion of  the  courts  below,  and  the  nroceedings 
did  not  originate  in  a  Superior  Court. — Per 
Patterson.  J.  The  making  or  refusing  to  make 
the  order  applied  for  is  a  matter  of  discretion 
and  the  case  therefore  not  appealable.  Mc- 
Gugan  v.  McOugan,  xxi.,  267. 

180.  Report  of  referee — Judgment  in  affir- 
mation —  Trial  judgment  —  Jurisdiction.] — 
A  judgment  of  the  Court  of  Appeal  affirming 
that  of  the  Divisional  Court  which  affirmed 
the  report  of  the  referee  refusing  a  set-off  to 
plaintiff's  claim  is  not  a  final  judgment  from 
which  an  appeal  lies  to  the  Supreme  Court  of 
Canada.  McDougall  v.  Cameron;  Bickford  v. 
Cameron,  xxi.,  379. 

181.  Jurisdiction  —  Final  judgment  — 
Reprise  d*instance  —  Res  judicata  —  Art. 
439.  C.  C.  P.—R.  S.  C.  c.  135,  ss.  2,  2k  rf  28.] 
— ^In  an  action  to  set  aside  a  deed  of  assign- 
ment the  plaintiff  died  before  the  case  was 
ready  for  judgment,  and  respondent  petitioned 
to  continue  the  suit  as  legatee  under  a  will 
dated  the  17th  November,  1869.  Appellant 
contested  the  reprise  dHfistance  on  the  ground 
that  this  will  had  been  revoked  by  a  later 
will  which  was  contested  by  respondent  as 
null  and  void.  Upoii  that  issue  the  Court  of 
(Queen's  Bench  reversing  the  Superior  Court 
declared  the  later  will  null  and  void  and  main- 
tained the  reprise  dHnstance.  On  motion  to 
quash  anpeal  on  the  ground  that  the  judgment 
appealed  from  was  interlocutory:  Held,  that 
the  judgment  was  res  judicata  between  the 
parties  and  final  on  the  petition  for  continu- 
ance of  the  suit,  and  therefore  appealable. 
Shaio  V.  St.  Louis,  (8  Can.  S.  C.  R.  385) 
followed.     Baptist  v.  Baptist,  xxi.,  425. 

182.  Practice  —  Judgment  of  court  — 
Withdrawal  of  opinion  —  Master*s  report  — 
CredihUity  of  witnesses  —  Apportionment  of 
damages  —  Irrelevent  evidence  —  Severance 
of  damages  —  Reasons  for  report  —  Equal  di- 
vision of  judges  in  appeal  —  Final  judgment.li 
— The  C!ourt  of  Appeal  for  Ontario,  composed 
of  four  judges,  pronounced  judgment,  two  be- 
ing in  favour  of  dismissing  an  appeal,  the 
other  two  nronouncing  no  judgment.  In  the 
Supreme  Court  it  was  objected  that  in  the 
judgment  appealed  from  no  decision  had  been 
arrived  at.  Hrld.  that  the  appellate  court 
could  not  go  behind  the  formal  judgment 
which  stated  that  the  appeal  had  been  dis- 
mis.sed :  further  the  proposition  was  the  same 
as  if  the  four  judges  had  been  equally  divided 
in  opinion  in  which  case  the  appeal  would 
have  been  properly  dismissed. — In    an   action 
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against  several  mill-owners  for  obstructing  the 
Ottawa  river  by  throwing  sawdust  and  refuse 
into  it  from  their  mills  a  reference  was  made 
to  the  master  to  ascertain  the  amount  of  dam- 
ages. Held^  affirming  the  judgment  appealed 
from,  that  the  master  rightly  treated  the  de- 
fendants as  joint  tort-feasors ;  that  be  was  not 
called  upon  to  apportion  the  damages  accord- 
ing to  the  injury  inflicted  by  each  defendant, 
and  that  he  was  not  obliged  to  apportion  them 
according  to  the  different  grounds  of  injury 
claimed  by  the  plaintiff. — held,  further,  that 
the  master  was  the  final  judge  of  the  credibil- 
ity of  the  witnesses  and  his  report  should  not 
be  sent  back  because  some  irrelevant  evidence 
may  have  been  given  of  a  character  not  like- 
ly to  have  affected  his  judgment,  especially  as 
no  appeal  was  taken  from  his  ruling  on  the 
evidence. — On  a  reference  to  a  master,  the  lat- 
ter, provided  he  sufficiently  follows  the  direc- 
tions of  the  decree,  is  not  obliged  to  give  his 
reasons  for,  or  enter  into  a  detailed  explana- 
tion of  his  report  to  the  court.  (Compare,  11 
O.  R.  491 ;  14  Ont.  App.  R.  419 ;  15  App.  Cas. 
188.)     Booth  V.  Ratte,  xxi.,  1537. 

183.  Exchequer  Court  reference — Judgment 
on  report  —  Limitation  of  time  —  Final  judg- 
ment.]— On  trial  in  1887  of  an  action  against 
the  Crown  for  breach  of  contract,  the  case 
was  referred  to  ascertain  the  damages.  In 
1891  the  referees  reported  and  judgment  was 
entered  for  the  amount  found  due.  The 
Crow^n  appealed,  obtained  an  extension  of  the 
time  for  appeal  limited  by  statute  (3  Ex.  C. 
R.  1,)  and  sought  to  impugn  the  judgment  pro- 
nounced in  1887.  Heldy  Gwynne  and  Patter- 
son, JJ.,  dissenting,  that  the  appeal  must  be 
restricted  to  the  final  judgment  pronounced  in 
1891 ;  that  an  appeal  from  the  judgment  of 
1887  could  only  be  brought  within  30  days 
thereafter  unless  the  time  was  extended  as 
provided  by  the  statute  and  the  extension  of 
time  granted  on  its  face  only  referred  to  an 
aj)pea]  from  the  judgment  pronounced  in  1891. 
— Held,  per  Gwynne  and  Patterson,  JJ.,  that 
the  judgment  of  1891  was  the  only  judgment 
in  the  suit  in  respect  to  the  matters  put  in 
issue  by  the  pleadings  and  on  appeal  there- 
from all  matters  in  issue  w^ere  necessarily 
open.    The  Queen  v.  Clarke,  xxi.,  656. 

184.  Jurisdiction  —  Final  judgment  —  De- 
murrer —  Practice  —  Case  defective  —  Formal 
judgment  —  Objection  in  factum  —  Costs.]  — 
In  an  action  (Sup.  Ct.  P.  E.  I.),  for  assault 
and  false  imprisonment,  defendants  justified 
by  ca.  sa.  issued  against  plaintiff  under  a  judg- 
ment against  him.  By  replication  plaintiff 
alleged  that  the  capias  issued  in  blank  and 
was  filled  up  with  the  necessary  particulars 
after  the  sealing  and  delivery,  and  also  that  it 
was  sealed,  issued  and  delivered  without 
a  praecipe.  To  these  replications  the  defend- 
ants demurred,  and  to  the  latter  replication 
pleaded  a  rejoinder  that  after  the  issue  of 
the  writ  their  attorney  transmitted  a 
prasctpe  to  the  prothonotary.  To  this  re- 
joinder the  plaintiff  demurred.  Judgment  was 
for  the  plaintiff  on  all  the  demurrers  and 
defendants  appealed  to  the  Supreme  Court  of 
Canada.  The  printed  case  contained  the  de- 
murrer book,  and  reasons  for  judgment,  and 
a  certified  extract  from  the  minutes  of  the 
prothonotary  as  follows :  —  "  Demurrers 
argued  30th  October  last,  when  the  court  took 
time  to  consider.  The  Chief  Justice  now  gives 
judgment  for  the  plaintiff  on  all  the  demurrers. 
Mr.  Justice  Peters,  concurs ;  Mr.  Justice  Ilen- 
sley,  concurs."— fl^eW,  1.  The  case  was  de- 
fective in  not  shewing  that  a  judgment  had 


been  entw^d^ap  on  the  demurrers.  2.  Even 
if  ju^gia^ti  ihad  been  entered  up  such  judg- 
ment! .wou^d-  not  be  a  final  judgment  from 
whi«h;:an  aPtpBal  would  lie  within  the  mean- 
ing of.  the  Sfupreme  and  Exchequer  Courts 
Act,  1875,  or  the  Supreme  Court  Amendment 
Act  of  18  i  9.— Appeal  quashed  with  costs  of  a 
motion  to  quash.  The  objection  to  the  juris- 
diction was  taken  by  the  respondent  in  his 
factum.  Reid  v.  Ramsay,  Cass.  Dig.  (2  ed.). 
420;  Cass.  Prac.  (2  ed.).  30,  64,  81. 

185.  Jurisdiction  —  Final  judgment.]  —  In 
1877  an  order  was  made  by  the  Chief  Justice 
of  Nova  Scotia,  on  the  petition  of  a  number 
of*  property  owners  whose  lands  would  be 
affected  directing  the  prothonotary  of  the 
county  to  draw  and  strike  a  jury,  under  the 
provisions  of  R.  S.  N.  S.  (3  ser.)  c.  70,  to 
appraise  the  lands  and  property  taken  for  the 
purpose  of  the  Eastern  Extension  Railway. 
In  1878  a  rule  nisi  was  taken  to  set  the  whole 
proceedings  aside,  but  a  year  later  it  was 
discharged  on  motion  of  the  party  w^ho  had 
obtained  it.  A  question  having  been  raised  as 
to  the  validity  of  the  incorporation  of  the  rail- 
way company  under  39  Vict.  c.  4  (N.  S.). 
and  legislation  being  about  to  be  passed  to 
remove  such  doubts,  another  rule  was  obtained 
in  1879,  on  the  ground  that  the  H.  &  C.  B.  R. 
&  C.  Co.,  had  no  legal  existence.  After  the 
argument  of  this  rule,  and  before  judgment, 
41  Vict.  cc.  66  and  70  (N.  S.)  were  passed, 
the  Supreme  Court  (N.  S.)  held  that  the 
County  of  Pictou  was  estopped  by  these  sta- 
tutes last  mentioned  from  disputing  the  ai>- 
praisement  of  lands  taken,  and  by  its  act  in 
issuing  debentures  to  parties  to  whom  damages 
had  been  awarded  for  the  lands  appropriated 
to  the  railway,  some  of  which  had  been  in- 
dorsed to  third  parties.  (1  Russ.  &  Geld., 
448;  sub  nom.  Re  Pictou  Railway  Damnges)^ 
Held,  that  the  judgment  was  not  one  from 
which  an  appeal  would  lie.  there  beine  no 
finality  about  the  order  made  by  the  Chief 
Justice  in  1877,  which  was  what  this  appeal 
sought  to  set  aside.  Hockin  v.  Halifax  d  C. 
B.  Ry.  d  Coal  Co.,  Cass.  Dig.  (2  ed.).,  423. 

186.  Jurisdiction — Final  judgment  —  Judg- 
ments on  demurrers  and  on  verdict  rendered — 
Appeal  per  saltum  after  quashing  appeal  on 
demurrers.] — On  appeal  brought  from  a  judg- 
ment overruling  demurrers  to  some  of  the 
counts  of  a  declaration  only,  while  rehearing 
was  pending  upon  an  order  to  enter  final  judg- 
ment on  the  whole  case  upon  the  verdict  ren- 
dered;  Held,  that  as  the  judgment  on  the 
demurrers  was  not  a  final  judgment  the  appeal 
must  be  quashed  for  want  of  jurisdiction,  but 
on  the  application  of  the  appellant,  made  at 
the  same  time  as  the  motion  to  quash,  leave 
was  given  to  appeal  per  saltum  (after  the 
expiration  of  the  30  days  limited  by  the  Act) 
on  whole  case  upon  terms,  and  the  deposit 
already  made  in  court  was  ordered  to  remain 
on  deposit  to  avail  as  security  for  this  appeal. 
Bank  B.  X.  A.  v.  Walker,  Cass.  Dig.  (2  ed.), 
214,  425,  670. 

187.  Jurisdiction  —  Final  judgment — R,  8, 
(N.  8.),  4th  series,  c.  94,  ss.  56,  75— Re- 
fusing leave  to  defend — Discretionary  order — 
Matter  of  procedure — Practice.] — Action  of 
replevin  to  recover  125  barrels  of  flour.  Plain- 
tiffs were  indorsees  of  a  bill  of  lading  of  the 
goods,  which  were  held  by  the  defendant  as 
freight  agent  of  the  I.  C.  R.  at  Truro.  The 
action  was  begun  and  the  goods  were  replevied 
and  the  writ  was  served  on  9th  April,  l&Sl. 
A  default  was  marked  on  25th  April,   1881. 


89 


APPEALS  TO  THE  SUPHEME  COUET. 


90 


On  10th  Sept.,  1881,  plaintiffs*  attorney  issued 
a  writ  of  inquiry,  under  which  damages  were 
assesed  under  R.  S.  N.  S.  (4  ser.)  c.  94,  s. 
56.  An  order  nisi  to  remove  the  default  and 
let  in  defendant  to  defend,  was  taken  out  on 
11th  Oct..  ISSl,  and  discharged  with  costs.  The 
jods^ment  being  af&rmed  on  appeal  (4  Russ. 
k  (ield.  168).  R.  S.  N.  S.  (4  ser.)  c.  94,  s. 
75.  enacts  that  it  shall  be  lawful  for  the 
court  or  a  judge,  at  any  time  within  one  year 
after  final  judgmoit,  to  let  in  defendant  to 
defod  njKm  application  supported  by  satisfac- 
tory affidavits  accounting  for  his  non-appear- 
ance, and  disclosing  a  defence  upon  the  merits, 
etc—Held^  that  the  judgment  appealed  from 
wai  not  a  final  judgment  within  the  meaning 
of  SL  3  of  the  Supreme  Court  Amendment  Act 
of  1879.  and  was  not  appealable.  Held,  also, 
that  if  the  court  could  entertain  the  appeal, 
the  matto*  was  one  of  procedure  and  entire- 
Ij  within  the  discretion  of  the  court  below, 
and  this  court  would  not  interfere.  Appeal 
dismissed  with  costs.  Gladwin  v.  Cummtnga, 
Cass.  Dig.  (2  ed.).  426;  Cass.  Prac.  (2  ed.), 

188.  Final  judgment  —  Order  on  appeal  — 
Quwhing  interim  injunction.'] — On  motion  to 
qoash  an  interim  injunction.  Mathieu.  J.,  sus- 
pended its  operation  until  final  adjudication 
on  the  merits.  Both  parties  appealed  to  the 
i^eeo's  Bench,  which  quashed  the  injunc- 
don  absolutely.  An  application  to  one  of  the 
judges  of  Queen's  Bench  for  leave  to 
appeal  was  refused  on  the  ground  that  the 
jodpnent  quashing  the  writ  was  not  a  final 
judjrment,  and,  "  notwithstanding  the  offer  and 
nficiency  of  the  security."  Appellants  served 
notice  of  further  application  to  a  judge  of 
tiw'  Supreme  Court  to  be  allowed  to  give  prop- 
er aecarity  to  the  satisfaction  of  that  court, 
07  of  a  judge  thereof,  for  the  prosecution  of 
ao  appeal  to  that  court,  notwithstanding  the 
refusal  in  the  court  below,  and  the  lapse  of 
thirty  days  from  the  rendering  of  the  judgment 
from  which  they  desired  to  appeal,  and  further 
to  r>btain  an  extension  of  time  for  settling  the 
^«e  in  appeal.  Henry.  J.,  in  chambers  en- 
larged the  motion  for  hearing  in  court  where 
it  was  argued  at  length,  and  it  was  Held, 
tb£:  the  judgment  of  the  Court  of  Queen's 
P^ncb  (21  C.  L.  J.  355),  quashing  the  interim 
injunction,  was  not  a  final  judgment  from 
which  an  appeal  would  lie.  Motion  refused. 
Stanton  v.  Canada  Atlantic  Ry,  Co.,  Cass. 
FHir.  (2  ed.),  430;  Cass.  S.  C.  Prac.  (2  ed.) 
31. 

189.  Jurisdiction  —  Contempt  of  court  — 
Criminal  proceeding — R.  8.  C.  c.  fS5,  8.  68 — 
Final  judgment.]  —  Contempt  of  court  is  a 
fTiminal  matter  and  an  appeal  to  the  Supreme 
f'ourt  from  a  ludgment  in  proceedings  there- 
for, cannot  be  brought  unless  it  comes  within 
s  68  of  the  Supreme  and  Exchequer  Courts 
\^  O'Shea  v.  &8hea  (15  P.  D.  59).  follow- 
^.  In  re  O'Brien  (16  C.  S.  C.  R.  107),  re- 
ferred to. — ^The  Supreme  Court  (N.B.)  ad- 
jodjred  E.  guilty  of  contempt  but  deferred 
sentence.  Beld,  that  this  w.as  not  a  final  judg- 
Eurnt  from  which  an  appeal  would  lie  to  the 
Supreme  Court  of  Canada.  Appeal  quashed. 
Lilit  T.  The  Queen,  Cass.  Dig.  (2  ed.),  133; 
CaM.  S.  C.  Prac,  (2  ed.),  31,  104. 

190.  School  corporation — Decision  of  super- 
ftendent  of  public  instruction — Final  judg- 
ment—Mandamus—R.  S.  Q.  Arts.  2055,  2056 
—So  ^  56  Vict.,  c.  24.  9S.  18  and  19  {Que.) 
/Vorttce.] — Under  the  provisions  of  art.  2055 
cf  the  Revised  Statutes  of  Quebec,  as  amended 


by  55  and  56  Vict.  c.  24,  ss.  18  and  19,  cer- 
tain ratepayers  of  a  school  district  appealed 
to  the  Superintendent  of  Public  Instruction 
for  the  Province  of  Quebec,  who  thereupon 
rendered  a  decision,  and  gave  orders  and  direc- 
tions respecting  the  erection  of  a  school- 
house,  which,  however,  the  School  Commis- 
sioners neglected  to  perform.  Held,  affirming 
the  judgment  appealed  from,  that  in  such 
cases,  the  decision  of  the  Superintendent  of 
Public  Instruction  was  final ;  that  no  appeal 
therefrom  would  lie  to  the  Superior  Court, 
and  that  the  proper  remedy  to  enforce  the 
execution  of  the  orders  and  directions  of  the 
Superintendent  was  by  mandamus.  Commis- 
saires  d^Ecole  de  St.  Charles  v.  Cordeau,  9th 
December,  1895. 

191.  Jurisdiction  —  Criminal  proceeding  — 
Contempt  of  court — Final  judgment.  R.  8.  C. 
c.  1S5,  8.  08.1 — Contempt  of  ctourt  is  a  crim- 
inal proceeding  and  unless  it  comes  within  s. 
69  of  the  Supreme  Court  Act  an  appeal  does 
not  lie  to  this  court  from  a  judgment  in  pro- 
ceedings therefor.  O'Shea  v.  (fShea  (15  P. 
D.  59),  followed;  In  re  O'Brien  (16  (Jan.  S. 
C.  R.  197),  referred  to.  In  proceedings  for 
contempt  of  court  by  attachment  until  sen- 
tence is  pronounced  there  is  no  "final  judg- 
ment" from  which  an  appeal  could  be 
brought.    Ellis  v.  The  Queen,  xxii.,  7. 

192.  Order  for  new  trial  —  Jurisdiction  — 
Final  judgment,] — An  action  for  a  new  trial 
is  not  a  final  judgment,  and  is  not  appealable 
to  the  Supreme  Court  of  Canada.  Canadian 
Pac.  Ry.  Co.  v.  Cobban  Mfg.  Co.,  xxii.,  132. 

193.  8heriff*s  sale  of  immovable — Action  to 
vacate — Appeal  from  judgment  in.] — ^An  ap- 
peal will  lie  to  the  Supreme  Court  under  s.  29 
(b)  of  the  Supreme  Court  Act  from  the  judg- 
ment in  an  action  to  vacate  the  sheriff's  sale 
of  an  immovable.  Dufresne  v.  Dixon  (16 
Can.  S.  C.  R.  596)  followed.  Lefeuntun  v. 
V6ronneau,  xxii.,  203. 

194.  Final  judgment  —  Petition  for  leave 
to  intervene  —  Judgment  on  —  Interlocutory 
proceedings.]  —  No  appeal  lies  to  the  Su- 
preme Court  from  the  judgment  of  the 
Court  of  Queen's  Bench  on  a  petition  for  leave 
to  intervene  in  a  cause,  the  proceedings  being 
interlocutory  only.  Hamel  v.  HameJ,  xxvi., 
17. 

195.  Interlocutory  order — Trial  by  jury  — 
Final  judgment.] — A  judgment  of  the  Court 
of  Queen's  Bench  for  Lower  Canada,  affirmed 
a  judgment  of  the  Superior  Court,  by  which 
the  defendant's  application  to  have  the  issues 
tried  by  a  jury  under  the  provisions  of  arts. 
348-350  C.  C.  P..  was  refused.  The  defendant 
took  an  appeal  to  the  Supreme  Court  of  Can- 
ada, whereupon  the  nlaintiff  moved  to  quash. 
Held,  that  the  decision  complained  of  was  an 
interlocutory  judgment  only,  and  that  no  ap- 
peal could  lie  under  the  provisions  of  "The 
Supreme  and  Exchequer  Courts  Act,"  and 
amendments  thereto.  (The  appeal  was  quash- 
ed with  costs.)  Demers  v.  Bank  of  ifontreal, 
xxvii.,  197. 

196.  Jurisdiction — Final  judgment — Discre- 
tionary order — Default  to  plead — R.  8.  C.  c. 
135,  88.  24  (a),  27—/?.  8.  O.  c.  U,  «.  46— 
Ontario  Judicature  Act,  Rule  796.]  —  After 
judgment  has  been  entered  by  default  in  an 
action  in  the  High  Court  of  Justice  it  is  in 
the   discretion    of   a   master   in    chambers    to 
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Sant  or  refuse  an  application  by  the  defen- 
nt  to  have  the  proceedings  re-opened  to 
allow  him  to  defend,  and  an  appeal  to  the 
Supreme  Court  from  the  decision  of  the  court 
of  last  resort  on  such  an  application  is  pro- 
hibited by  s.  27  of  "  The  Supreme  and  Exche- 
quer Courts  Acts."  Quare,  Is  the  judgment 
on  such  applicttition  a  *'  final  judgment "  with- 
in the  meaning  of  s.  24  (a)  of  the  Act? 
O^Donohue  v.  Bourne,  xxvii.,  054. 

197.  Court  of  Review  —  Right  of  appeal  to 
Privy  Council  —  Construction  of  statute  — 
Final  judgment— R.  8,  C.  c.  135,  88,  24  (j), 
28  d  2if—64  d  55  Vict.  c.  25,  8.  3  (D).]— Cer- 
tain ratepayers  of  the  City  of  Montreal  having 
objections  to  one  of  the  commissioners  named 
in  proceedings  taken  for  the  expropriation  of 
Jand  required  for  the  improvement  of  a  public 
street,  in  whicrh  they  were  interested,  presented 
a  petition  to  the  Superior  Court  demanding 
his  recusation.  The  petition  was  dismissed; 
on  an  appeal  to  the  Court  of  Review,  the  judg- 
ment dismissing  the  petition  was  affirmed,  and 
further  appeal  was  then  taken  to  the  Supreme 
Court  of  Canada.  On  motion  to  quash  the 
appeal  for  want  of  jurisdiction.  Held,  that 
no  appeal  de  piano  would  lie  from  the  judg- 
ment of  the  Court  of  Review  to  Her  Majesty's 
Privy  Council,  and  consequently  there  was  no 
appeal  therefrom  to  the  Supreme  Court  of 
Canada  under  the  provisions  of  the  Act.  54  & 
55  Vict.  a.  25,  s.  3,  amending  the  Supreme 
and  Exchequer  Courts  Act.  Held,  further, 
that  the  judgment  of  the  Court  of  Review 
was  not  a  final  judgment  within  the  meaning 
of  s.  29  of  the  Supreme  and  Exchequer  Courts 
Act.    Ethier  v.  Ewing,  xxix.,  446. 

198.  Jurisdiction — Final  judgment — Plea  of 
prescription  —  Judgment  dismissing  plea  — 
Costs— R.  8.  C.  c.  JS5,  8.  24— Art,  2267  C.  C] 
— ^A  judgment  affirming  dismissal  of  a  plea  of 
prescription  when  other  pleas  remain  on  the 
record  is  not  a  final  judgment  from  -which  an 
appeal  lies  to  the  Supreme  Court  of  Canada. 
Hamel  v.  Hamei  (26  Can.  S.  C.  R.  17)  ap- 
proved and  followed. — An  objection  to  the 
jurisdiction  of  the  court  should  be  taken  at 
the  earliest  moment  If  left  until  the  case 
comes  on  for  hearing  and  the  appeal  is  quash- 
ed the  respondent  may  be  allowed  costs  of  a 
motion  only.     Griffith  v.  Harwood,  xxx.,  315. 

199.  Vendor  and  Purchaser  Act — Reference 
to  master  —  Admission  of  evidence  —  Appeal 
from  certificated-Final  judgment — R.  8.  C.  c, 
135,  8.  24  (e).] — ^W''here  a  master,  on  a  refer- 
ence under  the  Vendor  and  Purchaser  Act  to 
settle  the  title  under  a  written  agreement  for 
a  lease,  ruled  that  evidence  might  be  given  to 
■hew  what  covenants  the  lease  should  con- 
tain, an  appeal  does  not  lie  to  the  Supreme 
Court  from  the  judgment  affirming  such  ruling 
it  not  being  a  final  judgment  and  the  case  not 
coming  within  the  provisions  of  s.  24  (e)  of 
the  Supreme  and  Exchequer  Courts  Act,  re- 
lating to  proceedings  in  Equity.  Gwynne,  J., 
dissented.  Canadian  Pacific  Ry,  Co,  v.  City 
of  Toronto,  xxx.,  337. 

200.  Jurisdiction — Interlocutory  proceeding 
^-Final  judgment, '\ — ^An  order  requiring  oppo- 
sants  A  fin  de  charge  to  furnish  security  that 
lands  seized  in  execution,  if  sold  by  the  sheriff 
subject  to  the  charge  claimed,  should  realize 
sufficient  to  satisfy  the  claim  of  the  execu- 
tion creditor,  is  merely  an  interlocutory  judg- 
ment from  whidh  no  appeal  lies  to  the 
Supreme  Court  of  Canada.  Lacroix  v. 
Moreau  (16  L.  C.  R.  180),  referred  to. 
Dcsaulniers  v.  Payette,  xxxiii.,  340. 


201.  Appeal  from  Court  of  Review — Con- 
struction of  statute — Final  judgment — Appel- 
late jurisdiction. 

See  No.  289,  infra. 


14.  Findings  in  Coubts  below. 

202.  (Questions  of  fact — Conflicting  evidence 
— Findings  of  court  fteZotc.]  —  Held,  where  a 
disputed  fact,  involving  nautical  questions,  is 
raised  by  an  api>eal  from  the  judgment  of  the 
Maritime  Court  of  Ontario,  as  in  the  case  of 
a  collision,  the  Supreme  Court  will  not  on 
appeal  reverse  the  decree  of  the  judge  of  the 
court  below,  merely  upon  a  balance  of  testi- 
mony.    Tiie  Picton,  iv.,  648. 

203.  Question  of  jurisdiction  of  court  below 
— Direction8  given  on  appeal— Second  decision 
of  court  below — Powers  of  Supreme  Court  on 
first  appeal  —  Jurisdiction  to  hear  second 
appeal — Findings  of  fact,] — Where  an  appeal 
is  limited  to  a  Question  of  the  jurisdiction  of 
the  court  appealed  from,  the  Supreme  Court 
of  Canada  cannot  decide  upon  the  merits  of 
the  case,  and  where,  in  such  a  case,  further 
adjudication  is  ordered,  a  second  judgment 
therein  deciding  upon  the  merits  is  appeal- 
able under  the  Supreme  Court  Act. — On  ap- 
peal the  findings  of  fact  by  the  trial  judge 
ought  not  to  be  reversed  unless  his  conclusions 
appear,  beyond  a  doubt,  to  be  erroneous. 
licllechasse  Election  Case,  v.,  91. 

204.  Findings  of  trial  judge  —  Reversal  on 
appeal.} — Where  there  was  evidence  which,  in 
the  opinion  of  the  Supreme  Cour^  of  Canada, 
established  the  creation  of  a  new  tenancy  at 
will  within  ten  years,  the  court  reversed  the 
holding  of  the  (3ourt  of  Appeal  for  Ontario, 
which  had  reversed  the  findings  of  fact  by  the 
trial  judge. — Per  Gwynne,  J.  A  court  of 
appeal  should  not  reverse  the  finding  upon 
matters  of  fact  of  the  judge  who  tried  the 
cause  and  had  the  opportunity  of  observing  the 
demeanor  of  the  witnesses  unless  the  evidence 
be  of  such  a  character  as  to  convey  to  the 
mind  of  the  judges  sitting  on  the  appellate 
tribunal  the  irresistible  conviction  that  the 
findings   are  erroneous.     Ryan  v.    Ryan,    v., 

205.  Special  vindictive  damages — Slander — 
Quantum  of  damages — Effect  of  findings  on 
an  appeal.] — If  the  amount  of  damages  award- 
ed at  the  trial  is  not  such  as  to  shock  the 
sense  of  justice  and  shew  error  or  partiality 
in  the  discretion  exercised  by  the  judge  under 
the  circumstances  of  the  case,  an  appellate 
court  ought  not  to  interfere  with  such  dis- 
cretion in  determining  the  amount  of  damages. 
Levi  V.  Reed,  vi.,  482. 

206.  Conflicting  evidence — Findings  of  trial 
judge.] — AVhere  there  is  a  direct  conflict  of 
testimony,  the  finding  of  the  judge  at  the  trial 
must  be  regarded  as  decisive,  and  should  not 
be  overturned  in  appeal  by  a  court  which  has 
not  had  the  advantage  of  seeing  the  witnesses 
and  observing  their  demeanor  while  under  ex- 
amination.    Urassett  v.  Carter,  x.,  105. 

207.  Findings  by  jury  —  Interference  on 
appeal.] — Where  a  jury  has  made  findings  of 
fact  and  the  verdict  has  been  affirmed  by  the 
judgment  appealed  from,  the  Supreme  Court 
of  Canada  will  not  disturb  the  decision.  Ca«- 
sells  v.  Burns,  xiv.,  256. 
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208,  Jurisdiction — Findings  of  fact  —  Peii- 
iioH  of  right--46  Vict,  c.  27  (Owe.)  ]— Where 
a  judgmeDt  appealed  from  is  founded  wholly 
upon  questions  of  fact  the  Supreme  Court  of 
Canada  will  not  reverse  it  unless  convinced, 
beyond  all  reasonable  doubt,  that  such  judg- 
ment is  clearly  erroneous. — The  provisions  of 
th«  Supreme  and  Exchequer  Courts  Act  re- 
lating to  appeals  from  the  Province  of  Quebec 
apply  to  cases  instituted  under  the  Quebec 
Petition  of  Right  Act.  McOreevy  v.  The 
Queen  (14  Can.  S.  C.  R.  735),  followed. 
Arpin  v.  The  Queen,  xiv.,  736. 

209.  Question  of  fact  —  Finding  of  courts 
te/ofcl—M.  assigned  for  the  benetit  of  credi- 
tors. His  wife  preferred  a  claim  against  the 
estate  for  money  lent  to  M.  and  used  in  his 
business,  which  the  assignee  refused  to  acknow- 
kdae.  contending  that  it  was  not  a  loan  but  a 
gift  to  M.  It  was  not  disputed  that  the  wife 
Lad  m<Hiey  of  her  own  and  that  M.  had  re- 
wived  it.  The  trial  judge  found  against  the 
a^ignee.  holding  that  M.  did  not  receive  the 
mooej  as  a  rift.  This  judgment  was  affirmed 
on  appeaL  Held,  affirming  the  Court  of  Ap- 
P«l  for  Ontario,  that  as  the  whole  case  was 
one  of  fact  namely,  whether  the  money  was 
given  to  H.  as  a  loan  by,  or  gift  from,  his 
wife,  who  in  the  present  state  of  the  law  of 
Ontario,  is  in  the  same  position,  considered  as 
a  creditor  of  her  husband,  as  a  stranger  and 
as  this  tact  was  found  on  the  hearing  in 
taroor  of  the  wife  and  conErmed  by  the  Court 
of  Appeal,  the  second  ai^)ellate  court  would 
noc  interfere  with  such  finding.  Warner  v. 
Murray,  xvi,  720. 

210.  Findings  hp  trial  judge^Appreciation 
of  ertdenee — Jurp  trials — If  on- jury  cases.] — 
An  appeal  court  exercises  diflferent  functions 
in  dealing  with  a  case  tried  by  a  judge  from 
those  exercised  in  jury  cases.  In  the  former 
case  tbe  court  has  the  same  jurisdiction  over 
The  facts  as  the  trial  judge,  and  can  deal  with 
tbem  as  it  chooses.  In  the  latter  the  court 
cannot  be  substituted  for  the  juij  to  whom 
the  partiea  have  agreed  to  assign  the  facts  for 

yf°^^i,J^^  S^?.^-  J-  Phamus  Insurance 
to,  T.  MeOhee,  xviii.,  61. 

.  211.  Question  of  fact  —  Finding  of  trial 

l*dife — interference  on  appeal  —  Retainer] 

A  solicitor  brought  action  against  the  officers 
of  a  LdOeral-Gonservative  Association  for  ser- 
n<«s  alleged  to  have  been  rendered  as  their 
mlic'itor  and  counsel  in  a  controverted  elec- 
two-  PlaintifF  swore  that  he  was  duly  ap- 
pointed solicitor  to  carry  on  the  election  peti- 
tion by  resolution  passed  at  a  meeting  of  the 
tflEociation,  and  that  in  consequence  of  such 
resolution  fae  acted  as  such  solicitor  in  the 
coQdact  of  the  petition.  The  defence  was  that 
no  »ach  appointment  was  made,  or  if  it  was 
tbat  plaintiff  agreed  to  render  his  services 
gratuitously,  and  the  evidence  given  for  de- 
fouiants  was  that  plaintiff  offered  his  services 
free  of  charge,  and  it  was  decided  to  protest 
the  election  in  consequence  of  such  offer.  The 
trial  judge  held  that  no  retainer  of  plaintiff 
7as  proved  and  dismissed  the  action.  His  de- 
riFion  was  reversed  by  the  Queen's  Bench  Di- 
vision, and  their  decision  in  its  turn  was  re- 
T«»r««l  by  the  Court  of  Appeal  for  Ontario, 
tad  the  jad^ent  of  the  trial  judge  restored. 
BHd,  affirming  the  Court  of  Appeal,  that  the 
qaestioa  being  purely  one  of  fact  which  the 
trial  jodge  was  the  person  most  competent  to 
determine  from  seeing  and  hearing  the  wit- 
cesiies,  and  it  not  being  clear  beyond  all  rea- 
sonable doubt  that  his  decision  was  erroneous. 


but,  on  the  contrary,  the  weight  of  evidence 
being  in  its  favour,  his  judgment  should  not 
be  interfered  with  on  appeal.  Titus  v.  Col- 
ville,  xviii.,  709. 

212.  Findings  of  fact  —  Receipt  —  Error — 
Parol  evidence  —  Prohibitive  law — Nullity — 
Arts.  U,  1234,  G.  C.]— S.  brought  action  to 
compel  V.  to  account  for  $2,500  alleged  to  have 
been  paid  on  6th  Oct..  1885,  to  be  applied 
to  S.'s  first  promissory  notes  maturing  and  in 
acknowledgment  of  which  V.'s  bookkeeper  gave 
the  following  receipt :  *'  Montreal,  October  6th, 
1885.— Received  from  S.  the  sum  of  $2,500  to 
be  applied  to  his  first  notes  maturing.  M.  V., 
per  F.  L."  and  which  V.  failed  and  neglected 
to  apply,  v.  pleaded  that  he  never  got  the 
$2,500  and  that  the  receipt  was  given  in  error 
and  by  mistake  by  his  clerk.  After  document- 
ary and  parol  evidence  had  been  given  the  Su- 
perior Court  (affirmed  by  the  Queen's  Bench 
[M.  L.  R.  7  Q.  B.  137] ) ,  dismissed  the  action. 
Meld,  that  the  finding  of  the  two  courts  on  the 
question  of  fact  as  to  whether  the  receipt  had 
been  given  through  error  should  not  be  inter- 
fered with.— That  the  prohibition  of  art  1234 
C.  C.  against  the  admission  of  parol  evidence 
to  contradict  or  vary  a  written  instrument,  is 
not  d'ordre  public,  and  that  if  such  evidence 
is  admitted  without  objection  at  the  trial  it 
cannot  subsequently  be  set  aside  in  a  court  of 
appeal. — That  parol  evidence  in  commercial 
matters  is  admissible  against  a  written  docu- 
ment to  prove  error.  JEtna  Insurance  Co.  v. 
Brodie  (5  Can.  S.  C.  R.  1),  followed. 
Schwersenski  v.  Vineherg,  xix..  243. 

213.  Questions  of  fact  —  Finding  of  trial 
judge  —  Concurrence  of  lower  appellate 
court.] — Findings  upon  matters  of  fact  by  the 
trial  judge  who  saw  and  heard  the  witnesses, 
affirmed  by  a  Court  of  Appeal  should  not  be  in- 
terfered with  on  appeal  to  the  Supreme  Court 
of  Canada.  Strong.  J.,  dissented.  Bickford 
V.  Hawkins,  xix..  362. 

214.  Jurisdiction — Amount  in  controversy — 
Adding  interest— Oosts — Finding  of  fact — As- 
suming jurisdiction  on  dismissal  on  merits.] — 
Appeal  from  judgment  affirming  an  award  for 
$1,974.75  damages  on  expropriation  of  lands, 
with  interest  from  date  of  award  and  costs. 
On  hearing  the  appeal,  Strong  and  Taschereau, 
JJ.,  doubted  the  court's  jurisdiction,  but  con- 
curred in  the  decision  of  the  court  dismissing 
the  appeal  on  the  merits,  assuming,  without 
deciding,  that  there  was  jurisdiction  to  enter- 
tain it. — Per  Taschereau,  J.  The  court  will 
not.  on  appeal,  interfere  with  concurrent  find- 
ings of  fact  in  the  courts  below,  fully  sup- 
ported bv  evidence.  [Note. —  (See  Cass.  Dig. 
2  ed.  p.  451).  On  application  by  appellant  in 
the  Court  of  Queen's  Bench,  Tessier,  J.,  being 
of  opinion  that  no  appeal  lay,  refused  to 
allow  the  security.  The  Registrar  of  the  Su- 
preme Court  held  that  the  controversy  was  as 
to  the  amount  at  the  time  of  the  judgment 
appealed  from,  i.e.,  the  principal  awarded  with 
interest  to  that  date  making  an  amount  in  ex- 
cess of  $2,500 ;  as  to  costs  he  considered  them 
incidental  to  the  award  and  not  in  controversy 
within  the  meaning  of  the  Supreme  Court  Act. 
On  appeal  to  Fournier,  J.,  the  judgment  of  the 
registrar  was  affirmed.  24th  November.  1890.] 
Quebec.  Montmorency,  and  Charlevoix  Ry. 
Co.  V.  Mathieu,  xix.,  426. 

215.  Concurrent  findings  of  fact— Interfer- 
ence on  appeah] — At  the  trial  parol  evidence 
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was  given  to  establish  an  alleged  trust  aflfect- 
ing  lands  and  its  existence  was  found  as  a 
fact  by  the  trial  judge  who  made  a  decree 
ordering  the  property  to  be  sold  and  the  pro- 
ceeds applied  according  to  the  contention  of 
the  plaintiff  and  the  evidence.  The  Supreme 
Court  (B.C.)  affirmed  this  decree.  Held,  that 
the  fact  of  the  existence  of  the  trust  having 
been  found  by  the  trial  judge,  and  such  find- 
ing having  been  affirmed  by  the  full  court,  it 
should  not  be  disturbed  on  this  further  appeal. 
Bowker  v.  Laumeister,  xx.,  175. 

216.  Questions  of  fact — tfew  trial — Duty  of 
appellate  court.'] — Action  to  recover  from  the 
bank  a  special  deposit  by  plaintiff.  Defence 
that  the  amount  had  been  already  paid  to  an 
agent  of  plaintiff  who  had  indorsed  plaintiff's 
name  upon  and  given  up  the  deposit  receipt. 
It  was  contended  that  no  such  authority  was 
given  tx)  the  agent  and  that  plaintiff's  name 
had  been  forged  on  the  receipt.  The  jury 
found  the  facts  In  favour  of  this  contention, 
and  plaintiff  obtained  a  verdict  which  was  set 
aside  by  the  full  court  and  a  new  trial  ordered. 
Heldy  that  a  new  trial  having  been  ordered  to 
try  questions  of  fact,  such  order  should  not  be 
interfered  with  by  an  appellate  court.  Scott 
V.  Bank  of  New  Brunswick,  xxi.,  30. 

217.  Finding  of  fact— Value  of  land  taken 
— Award  hy  Eachequer  Court  J] — ^The  Supreme 
Court  will  not  interfere  with  the  award  of  the 
Exchequer  Court  as  to  value  of  land  expro- 
priated for  railway  purposes  where  there  is 
evidence  to  support  the  finding  and  it  is  not 
clearly  erroneous.  Town  of  Levis  v.  The 
Queen,  xxi.,  31. 

218.  Vindictive  damages  for  serious  personal 
injuries — Ahtise  of  authority — Injury  to  feel- 
ings,  reputation,  and  health  —  Discretion  of 
trial  judge — Measure  of  damages.^ — In  allow- 
ing the  appeal  with  costs,  Levi  v.  Reed  (6 
Can.  S.  C.  R.  482),  was  approved  and  the  Su- 
preme Court  Held,  Taschereau.  J.,  dissenting, 
that  in  view  of  very  serious  injuries  sustained 
by  the  plaintiff  and  of  the  misconduct  of  the 
defendant  in  abusing  his  position  of  a  justice 
of  the  peace,  $3,000  awarded  by  the  trial  judge 
was  not  so  clearly  excessive  as  to  justify  a  re- 
versal of  his  judgment. — Taschereau,  J.,  while 
holding  that  the  amount  to  which  the  Court  of 
Queen's  Bench  had  reduced  the  damages 
($G00)  was  not  sufficient,  considered  that,  tak- 
ing into  consideration  the  position  of  the  plain- 
tiff and  the  nature  of  the  injuries.  $3,000  was 
excessive. — Fournier,  J.,  considered  that  the 
abuse  of  the  defendant  of  his  position  of  jus- 
tice of  the  peace  was  an  important  element  to 
be  taken  into  consideration  in  fixing  the 
amount  of  damages. — Per  Gwynne,  J.  The 
sound  rule  to  adopt  is  that  in  mere  matters  of 
fact,  or  in  the  estimation  of  damages  not  sus- 
ceptible of  precise  calculation  or  not  ascer- 
tainable by  the  application  of  any  rule  pre- 
scribing a  measure  of  damages,  the  appeal 
court  should  sustain  the  judgment  of  the  trial 
judge  unless  satisfied  that  his  conclusions  are 
clearly  erroneous.  Oingras  v.  Desileis,  Cass. 
Dig.    (2  ed.)   212. 

219.  Findings  of  courts  helow — Verdict  af- 
firmed hy  two  courts.]  —  Appeal  from  two 
judgments  of  the  Court  of  Appeal  for  Ontario, 
affirming  judgments  recovered  in  actions  on 
contracts  on  trials  by  a  judge  without  a  jury. 
The  verdicts  had  been  sustained  by  the  Queen's 
Bench  and  Common  Pleas,  respectively.     The 


appeal  was  dismissed  with  costs. — Per  Gwynne, 
J. — When  a  judge  has  tried  a  case  without  a 
jury  and  found  a  verdict,  which  verdict  has 
been  affirmed  by  two  courts,  this  court,  sitting 
in  appeal,  should  not  reverse  the  conclusion 
arrived  at  by  the  lower  courts  on  the  weight 
of  evidence,  unless  convinced  beyond  all  rea- 
sonable doubt  that  all  the  judges  before  whom 
the  case  came  have  clearly  erred.  [Note. — 
Compare  Bellechasse  Election  Case,  5  Can.  S. 
C.  R.  Ol.]—Bickford  v.  Howard,  18  C.  L.  J. 
422;  Cass.  Dig.  (2  ed.)  286. 

220.  Questions  of  fact  —  Findings  of  trial 
judge — Negligence — Improper  construction  of 
street  car  track.]  —  The  plaintiff  who  was 
thrown  out  of  a  waggon  sustaining  injuries, 
brought  action  for  negligence  owing  to  impro- 
per construction  and  bad  order  of  the  com- 
pany's track.  Torrance,  J.,  found  that  the 
track  was  in  bad  order,  the  switch  three  inches 
above  the  level  of  the  road,  contrary  to  law, 
and  that  this  caused  the  accident  without  any 
fault  on  the  part  of  the  plaintiff,  whose  dam- 
ages he  assessed  at  $2,500.  The  Queen's 
Bench  reversed  this  judgment,  being  of  opinion 
that  the  rails,  as  well  as  the  part  of  the  road- 
way the  company  was  bound  to  maintain,  were 
lawful  and  sufficient;  that  the  company  was 
not  at  fault,  and  that  the  plaintiff  had  not  ex- 
ercised recessarj*  caution  «nd  ])rndence  and 
might,  by  reasonable  caution  and  prudence, 
have  avoided  the  accident.  Held,  that  as  the 
questions  to  be  decided  were  purely  .matters  of 
fact,  the  judgment  of  the  court  of  first  in- 
stance should  not  have  been  disturbed.  Strong, 
J.,  dissented,  on  the  ground  that  the  judgment 
of  the-  Court  of  Queen's  Bench  on  the  facts 
was  correct.  Parker  v.  Montreal  City  Pass. 
Ry.  Co.,  Cass.  Dig.  (2  ed.)  731. 

[The  Privy  Council  refused  leave  to  appeal, 
as  the  findings  of  fact  should  not  have  been 
disturbed  ;  see  6  Can.  Gaz.  174.] 

221.  Contract — Collateral  agreement — Ques- 
tions for  jury — Verdict — New  trial — Duty  of 
appellate  court.] — Whether  or  not  a  memo- 
randum of  agreement  set  up  by  the  defendant 
as  containing  the  only  contract  between  thB 
parties  was  intended  to  settle  the  contract  in 
whole  or  in  part  is  a  question  for  the  jury. 
The  onus  of  shewing  that  it  contained  all  the 
terms  of  the  contract  is  upon  the  party  pro- 
ducing it.  In  such  a  case  oral  testimony  is 
admissible  on  behalf  of  both  parties.  A  ver- 
dict based  upon  the  appreciation  of  the  evi- 
dence in  such  a  case  ought  not  to  be  interf en?d 
with  bv  an  appellate  court.  Peters  v.  Hamil- 
ton, Cass.  Dig,  (2  ed.)  763. 

222.  Questions  of  fact — Concurrent  findings 
in  courts  below.] — Per  Taschereau,  J. — Con- 
current findings  on  a  question  of  fact  in  two 
courts  below  ought  not  to  be  reversed  on  ap- 
peal except  under  very  unusual  circumstancee. 
Hays  V.  Cordon,  (L.  R.  4  P.  C.  337)  :  Grap 
V.  Tumhull,  (L.  R.  2  H.  L.  53)  ;  Bell  v.  Citu 
of  Quehec,  (5  App.  Cas.  94)  ;  Smith  v.  Latc^ 
rence.  (L.  R.  5  P.  C.  308),  referred  to.  Black 
V.  Walker,  Cass.  Dig.  (2ed.)  768. 

223.  Award  on  expropriation — Questions  of 
fact — Findings  of  court  appealed  from.] — On 
3rd  February,  1882,  the  Minister  of  Railways 
and  Canals,  requiring  part  of  a  lot  for  con- 
struction of  the  I.  C.  Ry.  deposited.  In  accord- 
ance with  the  Goveriunent  Railway  Act,  1881, 
a  plan  of  the  land,  and  gave  notice  under  s.  15 
tendering  compensation.       The  lot  had  been 
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used  as  a  coTe,  and  a  profitable  lumber  busi- 
ness had  been  conducted  thereon  by  means  of 
a  wharf  running^  into  deep  water,  at  which 
Teasels  of  large  size  could  load.  The  portion 
of  the  lot  taken  was  25  feet  wide  through  the 
middle  of  it  and  across  the  wharf  by  211  feet, 
in  all  5,156  square  feet;  the  portion  of  the 
wharf  expropriated  being  1,000  square  feet. 
Bespondents  refused  the  sum  tendered,  and  the 
question  of  compensation  was  submitted  by  the 
Minister,  under  the  Act.  to  the  official  arbitra- 
tors who,  after  hearing  evidence  of  the  claim- 
ants and  the  Crown,  awarded  the  amount  ten- 
dered and  refused  as  full  compensation  for  the 
land  expropriated  and  all  damages,  and  im- 
p»09ed  the  costs  of  arbitration  upon  the  claim- 
ants. An  appeal  to  the  Exchequer  Court  was 
b€ard  by  Foumier.  J.,  one  witness  on  either 
side  being  examined,  the  award  of  the  arbitra- 
tors was  set  aside,  the  claimants  allowed  $11, 
073  ($8,500  damages  and  $2,573  value  of  land 
expropriated),  costs  of  appeal  (save  of  wit- 
nesses in  the  Exchequer  Court)  and  before  the 
arbitrators.  On  further  appeal  to  the  Su- 
preme Court,  respondents  gave  notice  of  inten- 
tion upon  the  hearing  to  contend  that  the  de- 
cision should  be  varied  and  respondent  allowed 
a  larger  sum  as  compensation  and  damages. 
The  questions  were  entirely  of  fact,  and  it  was 
fl"eW.  that  the  judgment  of  the  court  below 
should  be  affirmed  and  the  appeal  dismissed 
with  costs.  The  Queen  v.  Murphy,  Cass.  Dig. 
(2  ed.)  314. 

224.  CoUusive  judgment  entered  hy  default 
— Ch4imhcr  order  to  set  aside — Recitals  in  or- 
ier — Findings  of  faot.l — ^Where  an  order  in 
chambers  setting  aside  a  judgment  entered  by 
default  as  ^fraudulently  obtained  and  allowing 
executors  in  to  defend,  was  affirmed  by  the  C. 
P.  division  and  by  the  judgment  appealed  from 
(11  Ont.  App.  R.  673)  :  Beld,  that  it  is  doubt- 
ful if  an  appeal  would  lie  in  such  a  case  to  the 
Supreme  Court  of  Canada,  and  in  any  event 
the  statement  in  the  order  as  to  what  took 
place  in  chambers  and  as  to  die  matter  which 
was  submitted  to  and  argued,  must  be  taken  to 
be  conclusive.  Schroeder  v.  Rooney,  Cass. 
Di^.  (2  ed.)  403,  434;  Cass.  S.  C.  Prac.  (2 
ed.)    29. 

225.  Trial  Jty  jury — Withdrawal  from  jury 
— Reference  to  court  —  Consent  of  parties — 
Railwcag  company^Negligenoe.] — On  the  trial 
of  an  action  against  a  railway  company  for 
injuries  alleged  to  have  been  caused  by  negli- 
gence of  the  servants  of  the  company  in  not 
giving  proper  notice  of  the  approach  of  a  train 
at  a  crossing,  whereby  plaintiff  was  struck  by 
the  engine  and  hurt,  the  case  was  withdrawn 
from  the  jury  by  consent  of  counsel  for  both 
parties  and  referred  to  the  full  court,  with 
power  to  draw  inferences  of  fact  and  on  the 
law  and  facts  either  to  assess  damages  to  the 
plaintiff  or  enter  a  judgment  of  nonsuit.  On 
appeal  from  the  decision  of  the  full  court  as- 
sessing damages  to  plaintiff:  Held,  Gwynne 
and  Patterson,  JJ..  dissenting,  that  as  by  the 
practice  in  the  Supreme  Court  of  New  Bruns- 
wick all  matters  of  fact  must  be  decided  by 
the  jnrv,  and  can  only  be  entertained  by  the 
ronrt  by  consent  of  parties,  the  full  court  in 
considering  the  case  pursuant  to  the  agree- 
BBPnt  at  the  trial  acted  as  a  quasi-arbitrator 
and  its  decision  was  not  open  to  review  on  ap- 
peal Bs  it  would  have  been  if  the  judgment 
had  been  given  in  the  regular  course  of  judi- 
fial  procedure  in  the  court. — Held,  further, 
that  if  the  merits  of  the  case  could  be  enter- 
ed  on    appeal   the   judgment   appealed   from 
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should  be  affirmed. — Held,  per  Gwynne  and 
Patterson,  JJ.,  that  the  case  was  properly  be- 
fore the  court  and  as  the  evidence  shewed 
that  the  servants  of  the  company  had  com- 
plied with  the  statutory  requirement  as  to 
giving  notice  of  the  approach  of  the  train  the 
company  was  not  liable.  Canadian  Pacific  Ry. 
Co,  V.  Fleming,  xxii.,  33. 

226.  Collision  at  sea  —  Negligence  —  De- 
fective steering  gear  —  Question  of  fact  — 
Interference  tcith  decision  of  local  judge  in 
admiralty.'l — In  an  action  against  the  owners 
of  the  "  Santanderino  "  for  damages  for  col- 
lision with  respondent's  barque,  the  "Juno," 
through  the  breaking  down  of  the  steering  ap- 
paratus, the  local  judge  in  Admiralty  District 
of  Nova  Scotia,  who  was  assisted  on  the  trial 
by  a  nautical  assessor,  found  that  the  steering 
gear  was  constructed  on  an  approved  patent, 
and  was  in  good  order  when  the  **  Santan- 
derino" started  on  her  voyage,  but  that  the 
collision  was  due  to  want  of  prompt  action  by 
the  master  and  officers  when  the  wheel  refused 
to  work  (3  Ex.  C.  R.  378).  On  appeal  tct 
the  Supreme  Court  of  Canada,  it  was  J7e2d, 
Sedgewick  and  King,  JJ.,  dissenting,  that  only 
a  question  of  fact  was  involved,  and  though 
it  was  doubtful  if  the  evidence  was  sufficient 
to  warrant  the  finding,  the  decision  was  not 
so  clearly  wrong  as  to  justify  an  appellate 
court  in  reversing  it.  iSf./?.  "  Santanderino  " 
V.  Vanvert  et  al„  xxiii.,  145. 

227.  Expropriation — Award  of  arbitrators — 
Interference  on  appeal.^ — In  a  matter  of  ex- 
propriation, the  decision  of  the  majority  of  the 
arbitrators,  men  of  more  than  ordinary  busi- 
ness experience,  upon  a  question  merely  of  , 
value,  should  not  be  interfered  with  on  appeal. 
Lemoine  v.  City  of  Montreal;  Allan  v.  City  of 
Montreal,  xxiii.,  390. 

228.  Questions  of  fact  —  Unsatisfactory 
findings  of  jury  —  Interference  with — Second 
appellate  court.} — Held,  per  Foumier.  Ta.s- 
chereau,  Gwynne,  and  Sedgewick,  JJ.,  that, 
though  the  findings  of  the  jury  were  not  satis- 
factory upon  the  evidence,  yet,  where  they  had 
been  upheld  on  a  first  appeal,  a  second  appel- 
late court  could  not  interfere. — King.  J.,  held 
that  the  findings  of  the  jury  had  to  be  accept- 
ed by  the  appellate  court.  Grand  Trunk  Ry, 
Co.  V.  Weegar,  xxiii.,  422. 

229.  Evidence  —  Questions  of  fact."} — Held, 
per  Strong,  C.J.,  that  although  the  case  might 
properly  have  been  left  to  the  jury,  the  judg- 
ment of  nonsuit,  having  been  affirmed  by  two 
courts,  should  not  be  interfered  with.  Head- 
ford  V.  McClary  Mfg.  Co.,  xxiv.,  291. 

230.  Master  and  servant  —  Negligence  of 
servant  —  Deviation  from  employment  —  Re- 
sumption— Contributory  negligence — Infant — 
Evidence.] — If  in  a  case  tried  without  a  jury, 
evidence  has  been  improperly  admitted,  a 
court  of  appeal  may  reject  it  and  maintain 
the  verdict  if  the  remaining  evidence  warrants 
it.     Merritt  v.  Hepenstal,  xxv.,  150. 

231.  Questions  of  fact  —  Reversal  on.] — If 
a  sufficiently  clear  case  is  made  out,  the  court 
will  allow  an  appeal  on  mere  questions  of  fact 
against  the  concurrent  findings  of  two  courts. 
Arpin  v.  The  Queen  (14  Can.  S.  C.  R.  736)  ; 
Schwersenski  v.  Vineherg  (19  Can.  S.  C.  R. 
243)  distinguished.  North  Britvth  and  Mer- 
cantile Ins.  Co.  V.  Tourville  et  al.,  xxv.,  177. 
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232.  Assessment  of  damages  —  Questions  of 
fact.] — The  Supreme  Court  of  Canada  will  not 
interfere  with  the  amount  of  damaf^es  assessed 
by  a  judgment  appealed  from  if  there  is  evi- 
dence to  support  it  Montreal  Gas  Co.  v.  St. 
Laurent;  City  of  St.  Henri  v.  St.  Laurent ^ 
xxvi.,  176. 

233.  Questions  of  fact  —  Reversal  in  Court 
of  Appeal] — The  Supreme  Court  of  Canada 
will  take  questions  of  fact  into  consideration 
on  appeal,  and  if  it  clearly  appears  that  there 
has  been  "an  error  in  the  admission  or  appreci- 
ation of  evidence  by  the  courts  below,  their  de- 
cisions may  be  reversed  or  varied.  North  Brit- 
ish and  Mercantile  Ins.  Co.  v.  Tourville  (25 
Can.  S.  C.  K.  177)  followed.  Lcfeuntcum  v. 
Bc<iudoin,  zxviii.,  89. 

234.  Evidence  taken  hy  commission  —  Re- 
versal on  questions  of  fact.] — Where  the  wit- 
nesses have  not  been  heard  in  the  presence  of 
the  judge,  but  their  depositions  were  taken  be- 
fore a  commissioner,  a  court  of  appeal  may 
deal  with  the  evidence  more  fully  than  if  the 
trial  judge  had  heard  it  or  there  had  been  a 
finding  of  fact  by  a  jury,  and  may  reverse  the 
finding  of  the  trial  court  if  such  evidence  war- 
rants it.    Malzard  v.  Hart,  xxvii.,  510. 

235.  Questions  of  fact  —  Second  appellate 
court.] — Where  a  judgment  upon  questions  of 
fact  rendered  in  a  court  of  first  Instance  has 
been  reversed  upon  a  first  appeal,  a  second 
court  of  appeal  should  not  interfere  to  re- 
store the  original  judgment,  unless  it  clearly 
api)ears  that  the  reversal  was  erroneous.  De- 
mers  v.  Montreal  Steam  Laundry  Co.y  xxvii., 
537. 

236.  Finding  of  courts  helow  —  Questions  of 
fact.] — Where  there  does  not  appear  to  have 
been  manifest  error  in  the  findings  of  the 
courts  below  they  will  not  be  disturbed  on 
appeal.  Paradis  v.  Municipality  of  LimoUou, 
XXX.,  405. 

237.  Evidence  —  Concurrent  findings  on 
questions  of  fact  —  Reversal  on  appeal.] — 
Although  there  may  be  concurrent  findings  on 
questions  of  fact  in  both  courts  below,  the 
Supreme  Court  of  Canada  will,  upon  appeal, 
interfere  with  their  decision  where  it  clearly 
api>ears  that  a  gross  injustice  has  been  oc- 
casioned to  the  appellant,  and  there  is  evi- 
dence sufficient  to  justify  findings  to  the  con- 
trary. Taschereau,  J.,  dissented,  holding  that 
as  there  had  been  concurrent  findings  in  both 
courts  below  supported  by  the  evidence,  an 
appellate  court  ought  not  to  interfere.  City  of 
Montreal  v.  Cadicux,  xxix.,  016. 

238.  yegligcncc  —  Trial  hy  judge  without 
a  jury  —  Findings  of  fact  —  Evidence  —  Re- 
versal hy  appellate  court.] — In  an  action  for 
damages  for  personal  injuries,  the  trial  judge, 
who  heard  the  case  without  a  jury,  and  be- 
fore whom  the  witnesses  were  examined,  held 
that  the  evidence  of  the  witnesses  for  the  de- 
fence was  best  entitled  to  credit  and  dis- 
missed the  action.  ThB  judgment  was  reversed 
in  the  Court  of  Review  and  its  decision  af- 
firmed on  further  appeal  by  the  Court  of 
Queen's  Bench.  On  appeal  to  the  Supreme 
Court,  Held,  that  as  the  judgment  at  the  trial 
was  supported  by  evidence,  it  should  not  have 
been  disturbed.  Judgment  appealed  from  re- 
versed and  judgment  of  the  trial  judge  re- 
stored. VUlige  of  Oranhy  v.  Minard,  xxxi., 
14. 


239.  Negligence  —  Proximate  cause  of  acci- 
dent —  Injuries  to  workman  —  Employer's 
liahility  —  Presumptions  —  Findings  of  jury 
sustained  hy  courts  below.] — ^As  there  can  be 
no  responsibility  on  the  ixart  of  an  emploj'er 
for  injuries  sustained  by  an  employee  in  the 
course  of  his  employment,  unless  there  be  posi- 
tive testimony,  or  presun^itions  weighty,  pre- 
cise and  consistent,  that  the  employer  is 
chargeable  with  negligence  which  was  the  im- 
mediate, necessary  and  direct  cause  of  the  ac- 
cident which  led  to  the  injuries  suffered,  it  is 
the  duty  of  an  appellate  court  to  relieve  the 
emplojrer  of  liability,  on  a  case  where  there  is 
no  evidence  as  to  the  immediate  cause  of  an 
explosion  of  dangerous  material  which  caused 
the  injuries,  notwithstanding  that  the  findings 
of  a  jury  in  favour  of  the  plaintiff,  not  assent- 
ed to  by  the  trial  judges,  have  been  sustained 
by  two  courts  below.  Taschereau.  J.,  dis- 
sented, taking  a  different  view  of  the  evidence, 
and  being  of  opinion  that  the  findings  of  the 
jury,  concurred  in  by  both  courts  below, 
were  based  upon  reasonable  presumptions 
drawn  from  the  evidence,  and  that,  fol- 
lowing 7'he  George  Matthews  Co.  v.  Bou- 
chard (28  S.  C.  R.  580),  and  Th^  Metro- 
politan Ry.  Co.  V.  \V right  (11  App.  Cas.  15l2 » 
those  findings  ought  not  to  be  reversed  on  ap- 
peal. The  Asbestos  and  Ashestio  Co.  v.  Du- 
rand  (30  S.  C.  R.  285)  discussed  and  approved. 
Dominion  Cartridge  Co.  v.  McArthwr^  xxxi., 
3i>2.  (Leave  to  appeal  to  Privy  Council 
granted,  2nd  Aug.  1902.) 

240.  Nuisance  —  Operation  of  electric  rail- 
way —  Powerhouse  machinery  —  Vibration, 
smoke  and  noise  —  Injury  to  adjoining  pro- 
perty —  Evidence  —  Assessment  of  damages 
— Reversal  on  questions  of  fact.] — In  an  ac- 
tion of  the  owner  of  adjoining  property  for 
damages  caused  by  the  vibrations  of  machin- 
ery in  an  electric  powerhouse,  the  evidence 
was  contradictory  and  the  courts  below  gave 
effect  to  the  testimony  of  scientific  witnesses 
in  preference  to  that  of  persons  acquainted 
with  the  locality.  Held.  Taschereau,  ,T..  dis- 
senting that,  notwithstanding  the  concurrent 
findings  of  the  courts  below,  as  the  witnesses 
were  equally  credible  the  evidence  of  those  who 
spoke  from  personal  knowledge  of  the  facts 
ought  to  ha\'e  been  preferred  to  that  of  per- 
sons giving  opinions  based  merely  upon  scien- 
tific observations.  Gareau  v.  Montreal  Street 
Railway  Co.,  xxxi.,  463. 

241.  Exchequer  appeal  —  Assessment  of 
damages  —  Interference  with  findings  of  Ex- 
chequer  Court  judge.] — The  Exchequer  Court 
judge  heard  witnesses  and  upon  his  apprecia- 
tion of  contradictory  testimony  awarded  dam- 
ages to  the  respondents.  The  Crown  appealed 
on  the  ground  that  the  damages  were  exces.sive. 
Held,  Gwynne  and  Girouard,  JJ.,  dissenting, 
that  as  it  did  not  appear  from  the  evidence 
that  there  was  error  in  the  judgment  appealed 
from  the  Supreme  Court  would  not  interfere 
with  the  decision  of  the  Exchequer  Court 
judge.    The  Queen  v.  Armour,  xxxi.,  499. 

242.  Arbitration  —  Condition  precedent  — 
New  grounds  taken  on  appeal  —  Assessment 
of  damages — Interference  hy  appellate  court.'\ 
— An  objection  as  to  arbitration  and  award 
being  a  condition  precedent  to  an  action  for 
damages  which  had  been  waived  or  abandoned 
in  the  Court  of  Queen's  Bench  cannot  be  in- 
voken  on  an  appeal  to  the  Supreme  Court. — On 
a  cross-appeal  the  Supreme  Court  refused  to 
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interfere  with  the  amount  awarded  for  dam- 
afes  in  the  court  below  upon  its  appreciation 
01  cooiradictory  evidence.  Hamelin  v.  Banner- 
man,  xxxi..  534. 

243.  Fact$  found  by  courts  below  —  Weight 
of  evidence  —  Verdict.] — ^The  court  refused 
to  disturb  the  verdict  on  the  ground  that  it 
was  against  the  weight  of  evidence  after  it 
had  been  aflSrmed  by  the  trial  judge  and  the 
Court  of  Appeal.  Toronto  Railway  Co.  v. 
Balfour,  xxxii.,  239. 

244.  Admiralty  law  —  Collision  —  Ship  at 
anchor  — Anchor  Uqht  —  Lookout  —  Weight 
of  evidence  —  Credibility  —  Findings  of  trial 
judge  —  Negligence.] — ^The  S.  S.  "  Lake  On- 
tario "  was  proceeding  in  charge  of  a  pilot  to 
ber  dock  in  Halifax  harbour,  N.  S.,  on  a 
blustery  night  in  January,  1900,  came  in  col- 
Ib»ion  with  and  sank  appellant's  coal  bar^e. 
''A.  L.  Taylor,"  lying  at  anchor  north  of 
George's  Island.  The  steamship  had  signalled 
by  guns  and  whistles  for  a  medical  ofacer  at 
the  quarantine  grounds  before  the  collision, 
and  her  officers  and  crew  testified  that  they 
w?re  alert,  and  anxiously  working  the  steam- 
ship through  anchored  vessels  in  the  darkness 
and  blustery  weather  and  came  suddenly  upon 
rhe  '•  Taylor,"  and  that  no  lights  were  seen  on 
her.  The  barge  caretaker,  who  was  not  on 
d'^'k  at  the  time,  swore  that  a  proper  anchor 
iisht  was  burning  on  the  barge,  his  statement 
N*ing  corroborated  by  the  captain  of  a  schooner 
itiag  cloBe  by  and  by  several  boatmen  and  lab- 
i/urpTs  on  the  wharves.  The  trial  judge  ac- 
rt-pted  the  evidence  of  the  defence  as  correct 
and  found  that  the  collision  and  loss  were 
wholly  attributable  to  negligence  of  the 
"Taylor"  in  failing  to  have  an  anchor  light 
and  to  keep  a  sharp  lookout,  and  dismissed 
the  action.  On  appeal  the  Supreme  Court  af- 
tLrmKd  the  decision  at  the  trial  (7  Ex.  C.  R. 
4iTRi.  Dominion  Coal  Co.  v.  fif.  S.  "  Lake  On- 
tario,'^ xxxii.,  507. 

245.  Concurrent  findings  of  fact  —  Duty  of 
nptff'Uute  court  —  E'cidence.] — A  judgment 
ba«^  upon  concurrent  findings  of  fact  in  the 
courts  twlow  ought  not  to  be  disturbed  on  ap- 
]r^\  to  the  Supreme  Court  of  Canada  if  the 
evidence  be  contradictory.  D^ Avignon  v.  Jones 
tt  ai.,  xxxii.,  650. 

246.  Evidence  —  Findings  by  jury  —  Ver- 
ikt.\ — An  appellate  court  should  not  disre- 
gard the  verdict  of  a  jury  which  is  supported 
by  evidence.  McKelvey  v.  Le  Roi  Mining  Co., 
uxii.,  tM>4. 

247.  Concurrent  findings  of  courts  below.] — 
Tue  Supreme  Court  of  Canada  affirmed  the 
ftnt-urreiit  findings  of  three  courts  below  on 
a  qtie^ion  of  fact,  as  they  were  supported  by 
tL<»  evidence.  Bank  of  Montreal  v.  DemerSj 
Tih  Noi-ember,  1899. 

[XoTE. — This  decision  was  given  on  hearing 
apon  the  merits  of  the  appeal  in  which  pro- 
cpedings  were  stayed  till  after  the  judgment  on 
an  appeal  to  the  Privy  Council.  See  29  Can. 
S.  C.  K.  435.J 

248.  Questions  of  fact  —  Concurrent  find- 
«ft  of  courts  below  —  Duty  of  Appellate 
f'fiurt.] — During  the  argument  of  counsel  for 
r««poodeDt,  he  was  stopped,  the  Chief  Justice 
aimouneing  that  the  majority  of  the  court 
^•xuiidered  that  there  should  be  no  interference 
«ith  tiM»  judgment  appealed  from,  he  said,  "  I 
tn  clearly  of  opinion  that  we  should  dismiss 


the  appeal  as  it  is  upon  questions  of  fact  al- 
ready passed  upon  by  two  courts  below  and, 
if  we  should  reverse,  it  would  be  in  the 
teeth  of  decided  cases  in  this  court.  As  to 
sufficiency  of  the  proofs  of  loss,  that  is  ans- 
wered in  the  printed  judgments  of  Meredith, 
C.J.,  and  Moss,  J.,  and,  as  to  the  question  of 
increase  of  risk.  I  cannot  see  that  there  was  an 
increase.  We  are  not  prepared  to  interfere 
with  the  judgment  appealed  from."  (Tasche- 
reau,  Sedgewick,  and  King,  JJ.,  concurred. 
G Wynne,  J.,  said,  "  I  cannot  acceed,  at  pres- 
ent, to  the  views  of  the  majority  of  the  court. 
I  am  not  in  a  position  to  express  an  opinion  as 
I  have  not  yet  had  an  opportunity  of  examin- 
ing the  evidence  and  opinions  of  the  judges 
below ;  I  would  like  to  do  so  before  coming 
to  a  conclusion  as  to  whether  the  action  was 
right  or  WTong.")  The  appeal  was  dismissed 
with  costs.  Quebec  Fire  Ins.  Co.  v.  Bank  of 
Toronto,  27th  April,  1900. 

249.  Questions  of  fact  —  Findings  of  trial 
court  —  Reversal  on  appeal  —  Interference  on 
further  appeal.] — On  the  merits  in  this  case 
(see  31  Can.  S.  C.  R.  175),  the  controversy 
rested  upon  the  fact  whether  or  not  a 
ship  had  been  acquired  by  some  of  the 
partners  in  a  commercial  firm  for  the 
purposes  of  the  firm's  business  or  merely 
as  a  private  venture.  The  Court  of  Queen's 
Bench  had  reversed  the  trial  court  judg- 
ment, and  held  that  it  belonged  to  the 
firm.  As  it  was  not  made  clear  that  there  was 
error  in  the  judgment  appealed  from,  the  Su- 
preme Court  of  Canada  dismissed  the  appeal 
with  costs.    Bell  V.  Vipond,  29th  Oct.  1901. 

250.  Findings  of  courts  appealed  from — Evi- 
dence —  Questions  of  fact  —  Reversal  on  ap- 
peal.]— There  is  no  rule  of  law  or  of  procedure 
which  prevents  the  Supreme  Court  or  an  in- 
termediate court  of  appeal  from  reversing  the 
decision  at  the  trial  on  the  facta. — Held,  per 
Girouard,  J.,  following  Village  of  Granby  v. 
Menard  (31  Can.  S.  C.  R.  14)  that  the  evi- 
dence being  contradictory  and  the  trial  judge 
having  found  for  the  defendant,  which  finding 
the  evidence  warranted,  his  judgment  should 
not  have  been  reversed  on  app.eal.  Dempster 
V.  Lewis,  xxxiii.,  292. 

251.  Concurrent  findings  of  courts  below  — 
Reversal  on  questions  of  fact — Improper  rul- 
ings— Reversal  on  a  matter  of  procedure.] — 
Where  the  findings  of  the  trial  courts  were 
manifestly  erroneous  and  the  trial  appeared 
to  have  been  irregularly  conducted,  the  Su- 
preme Court  of  Canada  reversed  the  concurrent 
findings  of  the  courts  below,  and  also  reversed 
the  concurrent  rulings  of  those  courts  refusing 
lea\'e  to  amend  the  statement  of  claim  by  al- 
leging an  account  stated.  Belcher  v.  McDon- 
ald, xxxiii.,  321. 

252.  Assessment  of  damages  —  Estimating 
by  guess  —  Concurrent  findings  —  Reversal  on 
appeal  —  New  trial.] — The  evidence  being  in- 
sufficient to  enable  the  trial  judge  to  ascertain 
the  damages  claimed  for  Breach  of  contract, 
he  stated  that  he  was  obliged  to  guess  at  the 
sum  awarded  and  his  judgment  was  affirmed 
by  the  judgment  appealed  from.  The  Supreme 
Court  of  Canada  was  of  opinion  that  no  good 
result  could  be  obtained  by  sending  the  case 
back  for  a  new  trial  and,  therefore,  allowed 
the  appeal  and  dismissed  the  action,  thus  re- 
versing the  concurrent  findings  of  both  courts 
below.     Armour,  J.,  however,  was  of  opinion 
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that  the  proper  course  was  to  order  a  new 
trial.     Wttliama  v.  Stephenson,  xxxiii.,  323. 

253.  Questions  of  laio  —  Findings  of  fact — 
Reversal  on  appeal.] — On  questions  of  law,  the 
judgment  appeafed  from  was  reversed,  Davies, 
J.,  dubitante,  but  the  findings,  on  conflictory 
testimony,  in  respect  of  damages,  by  the  trial 
judge  were  not  disturbed  on  the  appeal.  Mas- 
sawippi  Valley  Ry,  Co,  t.  Reed,  zxxiii.,  457. 

254.  Findings  by  courts  below  —  Inferences 
from  evidence  —  Fausse  cause  —  Revision  by 
appellate  court. 

See  Will.  1. 

255.  Findings  of  fact  —  Bribery  —  Corrupt 
intent. 

See  Election  Law,  84. 

256.  Findings  of  fact  —  Reversal  refused. 

See  Election  Law,  50. 

257.  Evidence — Findings  of  fact. 

See  Winding-up  Act,  8. 

258.  Findings  of  fact  —  Intention  of  parties 
to  agreement  —  Amendment  of  pleadings. 

See  Contract,  160. 

259.  Interference  toith  findings  —  Inferences 
drawn  by  trial  judges — Reversal  on  appeal. 

See  Election  Law,  87. 

260.  Findings  of  fact  —  Corrupt  practices 
at  elections  —  Interference  on  appeal. 

See  Election  Law,  88. 

261.  Concurrent  judgments  —  Findings  by 
trial  judge. 

See  Solicitor,  8. 

262.  Findings  of  fact  —  Assessment  of  dam- 
ages. 

See  Damages,  50. 

263.  Finding  of  jury  —  Interference  with  — 
Question  of  fact. 

See  Master  and  Servant.  15. 

264.  Award  —  Questions  of  fact. 

See  Arbitration,  56. 

265.  Questions  of  fact  —  Evidence — Burden 
of  proof  —  Railway  company  —  Negligence — 
Damages  by  fire  —  Sparks  from  engine  or 
"  hot-box  "—Art.  105S  C.  C. 

See  Railways,  73. 

266.  Matters  of  fact  —  Evidence. 

See  Contract,  213. 

267.  Question  of  fact  —  Warranty  —  De- 
fect in  construction  —  Satisfaction  by  accept- 
ance and  user  —  Variation  from  design  —  ]Qe- 
murrage  —  Evidence  —  Onus  of  proof — Ex- 
pert testimony  —  Concurrent  findings. 

See  Evidence,  166. 

268.  Evidence  —  Improper  principle  of  ap- 
preciation —  Duty  of  Appellate  Court — Find- 
ings of  fact  —  Estimating  damages. 

See  Arbitration,  15. 


269.  Negligence  —  Master  and  Servant  — 
Employer* s  liability  —  Concurrent  findings  of 
fact  —  Contributory  negligence  —  Duty  of 
appellate  court. 

See  Negugencb,  121. 

270.  Negligence — Evidence  of  facts — Find- 
ings of  jury  —  Common  law  liability  —  Em- 
ployer and  employee — Assessment  of  damages. 

See  Negligence,  100. 

271.  Collision  —  Proper  navigation — Negli- 
gent outlook  — Sufficiency  of  anchor  light  — 
Findings  of  fact  —  Appreciation  of  evidence — 
Practice. 

See  Admiralty  Law,  3. 

272.  Findings  of  jury  —  Answers  to  ques- 
tions —  Verdict  reversed  on  appeal. 

See  Negligence.  51. 


15.     Habeas  Corpus. 

273.  Habeas  corpus  —  Filing  of  case  — 
Time  —  Pro cf tee.]— The  first  proceeding  in 
habeas  corpus  appeals  is  the  filing  of  the  case 
with  the  registrar  of  the  Supreme  Court  of 
Canada,  which  must  he  done  within  00  dfays 
of  the  pronouncing  of  the  judgment  appealed 
from.    Ke  Smart,  xvi.,  396. 

274.  Criminal  matters  —  Habeas  corpus  — 
Jurisdiction  of  Supreme  Court  of  Canada.^ — 
A  judge  of  the  Supreme  Court  of  Canada  will 
not  assume  appellate  jurisdiction  by  issuing;;  a 
writ  of  habeas  corpus  in  a  matter  which  has 
been  disposed  of  in  a  provincial  Court  of  Ap- 
peal. In  re  Boucher  (1879),  Cass.  Dig. 
(2  ed.)  325;  S.  C.  Prac.  (2  ed.)  54. 

275.  Jurisdiction  —  Habeas  corpus  —  Pris- 
oner discharged  before  appeal — Costs.'\ — Tlie 
prisoner  was  convicted  before  the  stipendiarv 
magistrate  of  Truro,  X.  S.,  of  violating  tlip 
license  laws  in  force  in  the  town,  and  fined 
$40  and  costs  as  for  a  third  offence.  Execu- 
tion issued  in  the  form  given  in  the  R.  S. 
N.  S.  (4  ser.)  c.  75.  under  which  F.  was  com- 
mitted to  jail.  While  there  he  was  convicted 
of  a  fourth  offence  and  fined  $80  and  costs, 
and  was  detained  under  an  execution  in  the 
same  form.  The  Supreme  Court  (N.  S.)  on 
motion  to  make  absolute  a  rule  niH  granted 
under  R.  S.  N.  S.  (4  ser.)  c.  99,  discharged  the 
rule.  Before  the  institution  of  the  appeal  to 
the  Supreme  Court  of  Canada,  the  time  for 
which  the  appellant  had  been  imprisoned  had 
expired  and  he  was  at  large.  On  motion  to 
dismiss  for  want  of  jurisdiction.  Held,  that 
an  appeal  will  not  lie  in  any  case  of  proceed- 
ings for  or  upon  a  writ  of  habeas  corpus  when 
at  the  time  of  bringing  the  appeal  the  appel- 
lant is  at  large. — The  question  of  costs  on 
dismissal  was  reserved  and  subsequently  the 
court  ordered  that  the  respondent  should 
be  allowed  his  general  costs  of  the  appeal. 
Eraser  v.  T upper.  Cass.  Dig.  (2  ed.)  421  • 
Cass.  Prac.  (2  ed.)  53,  54,  83. 

276.  Habeas  corpus  —  Change  in  position 
of  parties  pending  appeal.] — Upon  the  calling 
for  hearing  of  the  appeal  (which  was  from  a 
judgment  of  the  Supreme  Court  of  British 
Columbia,  refusing  a  writ  of  habeas  corpus, 
for  the  possession  of  Qua!    Sing,   a   Chinese 
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fiemftle  ander  ai^e).  counsel  for  the  respondent 
produced  to  the  court  an  order  of  the  Supreme 
Coart  of  British  Columbia,  dated  subsequently 
to  the  judgmait  appealed  from,  by  which  it  ap- 
peared that  the  respondent,  the  matron  of  a 
i«>cae  home,  had  been  appointed  by  that  court 
as  guardian  to  the  infant  in  question,  where- 
apon  the  Chief  Justice  intimated  that,  under 
the  circumstances,  it  was  useless  to  proceed 
with  the  hearing  of  the  appeal,  it  being  im- 
possible that  any  order  could  be  made  thereon 
respecting  the  possession  of  the  infant  being 
given  to  the  appellant.  The  appeal  was  conse- 
qnently  dismissed  with  costs.  Seid  8ing  Kaw 
V.  Bo«€$,  17th  May,  1898. 

277.  Habeas  corpus  —  Extradition  —  ^e- 
c($*itji  to  quash.] — ^By  s.  31  of  the  Supreme 
and  Exchequer  Courts  Act  (R.  S.  C.  c.  135) 
'^Do  appeal  shall  be  allowed  in  any  case  of 
proceedings  for  or  upon  a  writ  of  hahetis  cor- 
pw  arising  out  of  any  claim  for  extradition 
made  under  any  treaty.''  On  application  to 
the  court  to  fix  a  day  for  hearing  a  motion  to 
qc&»h  such  an  appeal.  Held^  that  the  matter 
vas  coram  non  judice  and  there  was  no  ne- 
cessity for  a  motion  to  quash.  In  re  Lazier, 
xxix.,  630. 

278.  Criminal  appeals  —  Jurisdiction  — 
Qnations  of  fact  —  Certiorari  —  Sup.  d  Ew. 
Court*  Act.  s.  49 — Sup.  Court  Amendment 
let,  W6,  s.  34^R.  S.  O.  {1877)  c.  70. 

See  Habeas  Cobpub,  1. 

279.  Writ  of  habeas  corpus  —  Improvident 
itue  —  Jurisdiction  —  Sup.  d  Ex.  Courts 
Act,  9.  51 — Ultra  vires  —  Material  in  record — 
Control  of  court  over  Us  own  process — Prao- 
fKt  —  Presence  of  prisoner. 

See  Habeas  Cobfus.  2. 


16.  Injunction. 

2S0.  Interim  injunction — Order  dissolving — 
Decision  on  merits. 


See  Injunction,  3. 


17.  Insolvency. 

2S1.  Jurisdiction  —  Claim  in  insolvency 
^ndrr  Act  of  1^5—40  Vict.  c.  4U  «.  2<*5.]— A 
Inal  judgment  of  the  Court  of  Queen's  B*»noh 
for  I>>wer  Canada  (appeal  side),  upon  a  claim 
<f  a  creditor  filed  with  the  assignee  of  an 
**tate  under  the  Insolvent  Act  of  WS,  is  not 
apf^ilable  to  the  Supreme  Court  of  Canada, 
the  right  of  appeal  having  been  taken  away 
br  40  Vict  c.  41  s.  28  (D.).  Cushihg  v.  Dw- 
^•y.  (5  App.  Cas.  409),  followed.  Seath  v. 
Bagar,  xviii.,  715. 


18.   JUBISDICTION. 

2S2.  Quashing  appeal  —  Irregular  security 
iond — Interested  parties — Matter  of  practice 
m  court  below.1 — Where  the  appeal  bond  fails 
to  inure  to  the  benefit  of  parties  interested  in 
t\»  result  of  the  appeal,  there  can  be  no  atten- 
tioQ  paid  to  the  appeal. — A  question  simply  of 
practice  in  the  discretion  of  the  court  below 
7111  not  be  entertained  on  appeal.  Scammell 
.-.  James,  xvi.,  593. 


284.  Practice — Assuming  jurisdiction — Dis- 
missal on  merits. '\  —  The  Supreme  Court  of 
Canada,  without  deciding  the  question  of  jur- 
isdiction raised  on  motion  to  quash,  assumed 
jurisdiction  and  quashed  the  appeal  on  the 
merits.  Great  Eastern  Ry.  Co.  v.  Lambe,  xxi., 
431. 

285.  Jurisdiction  —  Motion  to  quash  in 
chambers  —  Summary  application  ordered  to 
stand.] — Under  the  provision  of  the  Act,  38 
Vict  c.  11,  s.  41,  a  motion  to  dismiss  or  to 
quash  an  election  appeal,  on  the  ground  of 
unnecessary  delays  or  want  of  jurisdiction, 
was  ordered  to  stand  over  until  the  appeal 
came  on  for  heating  in  court,  as  it  was  a 
matter  of  too  great  importance  to  be  disposed 
of  on  summary  application.  Charlevoix  Elec- 
tion Case,  (1879)  Cass.  Dig.  (2  ed.),  095; 
Cass.  S.  C.  Prac.  (1  ed.)  45.  [Note.— Since 
The  Halton  Election  Case  (19  Can.  S.  C.  R. 
557)  q.  v.,  such  motions  have  been  made  in 
chambers.    Cass.  S.  O.  Prac.  (2  ed.)  133-1 

286.  Controverted  election  —  Preliminary 
objection  to  hearing — Ruling  of  trial  judges — 
Jurisdiction — R.  S.  C.  c.  9,  s.  50.] — An  order 
by  election  judges  overruling  objections  made 
to  proceeding  with  the  trial  of  a  controverted 
election  is  not  a  judgment  or  decision  appeal- 
able to  the  Supreme  Court  of  Canada.  Vaud- 
reuU  Election  Case,  xxii.,  1. 

287.  Order  of  court  or  judge  —  Vacating 
sheriff's  sale.] — ^A  judgment  in  an  action  to 
vacate  the  sheriff's  sale  of  an  immovable  is 
appealable  to  the  Supreme  Court  under  s.  ^ 
(6),  of  the  Supreme  and  Exchequer  Courts 
Act.  Dufresne  v.  Dixon  (16  Can.  S.  C.  R. 
506),  followed.  Lefeuntun  y.  V^onneau,  tlu., 
203. 

287a.  Interlocutory  proceeding — Petition  for 
leave  to  intervene.] — No  appeal  lies  to  the 
Supreme  Court  from  a  judgment  of  the  Court 
of  Queen's  Bench  refusing  leave  to  intervene. 
Hamel  v.  Hamel^  xxvi..  17. 

288.  Appeal — Jurisdiction — Amount  in  con- 
troversy— Affidavits  conflicting  as  to  amount.} 
— ^On  motion  to  quash  respondents  tiled  affida- 
vits that  the  amount  in  controversy  was  less 
than  that  neces.sary  to  give  jurisdirtion. 
Affidavits  were  also  filed  by  appellants,  shew- 
ing that  the  amount  was  sufficient  to  give 
jurisdiction  under  the  statute.  The  motion 
was  dismissed,  but  appellants  were  ordered  to 
pay  the  costs,  as  jurisdiction  did  not  appear 
until  the  filing  of  the  affidavit  in  answer  to 
the  motion.  Dreschel  v.  Auer  Incandescent 
Light  Mfg.  Co.,  xxviii..  268. 

289.  Final  judgment — Jurisdiction  —  Court 
of  Review — Judgment  in  first  instance  varied 
—Art.  43  C.  P.  Q.—o4  d  00  Vict.  c.  25,  s.  3, 
s.-s.  3 — Construction  of  statute.] — Where  the 
Court  of  Review  has  varied  a  judgment,  by 
increasing  the  damages,  the  judgment  render- 
ed in  the  court  of  first  instance  is  not  thereby 
confirmed  so  as  to  give  an  appeal  direct  to 
the  Supreme  Court  of  Canada  under  54  &  55 
Vict.  c.  25,  8.  3,  S.-S.  3  (D.),  amending  the 
Supreme  and  Exchequer  Courts  Act.  Simpson 
v.  Palliser,  xxix.,  6. 

290.  Objections  to  jurisdiction  —  Quashing 
appeals  —  Costs.] — An  objection  to  the  juris- 
diction of  the  court  should  be  taken  at  the 
earliest  moment.  If  left  until  the  case  comes 
on  for  hearing  and  the  appeal  is  quashed,  the 
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respondent  may  be  allowed  costs  of  a  motion 
only.    Oriffith  y.  Hancood^  zxx.,  315. 

291.  Controverted  election  —  Lost  record — 
Substituted  copy  —  Judgment  on  preliminary 
ohfections  —  Discretion  of  court  below  —  Jur- 
isdiction.]— The  record  in  the  case  of  a  con- 
troverted election  was  produced  in  the  Su- 
preme Court  of  Canada  on  an  appeal  against 
the  judgment  on  preliminary  objections  and, 
in  re- transmission  to  the  court  below,  the  re- 
cord was  lost.  Under  the  procedure  in  similar 
cases  in  the  province  where  the  petition  was 
pending,  a  record  was  re-constructed  in  substi- 
tution of  the  lost  record,  and  upon  verification 
as  to  its  correctness,  the  court  below  ordered 
the  sutetituted  record  to  be  filed.  Thereupon, 
the  respondent  in  the  court  below  raised  pre- 
liminary objections  traversing  the  correctness 
of  a  clause  in  the  substituted  petition  which 
was  dismissed  by  the  judgment  appealed  from. 
Heldy  that,  as  the  judgment  appealed  from  was 
not  one  upon  a  question  raised  by  preliminary 
objections,  nor  a  judgment  upon  the  merits  of 
the  trial,  the  Supreme  Court  of  Canada  had 
no  jurisdiction  to  entertain  the  appeal,  nor  to 
revise  the  discretion  of  the  court  below  in  or- 
dering the  substituted  record  to  be  filed.  Two 
Mountaitis  Election  Case,  xxxii.,  55. 

292.  Jurisdiction  —  Annulment  of  proc^- 
verhal — Matter  in  controversy.]  —  The  Su- 
preme Court  of  Canada  has  no  jurisdiction  to 
entertain  an  appeal  in  a  suit  to  annul  a  pro- 
c^-verbal  establishing  a  public  highway  not- 
withstanding that  the  effect  of  the  proc^- 
vcrhal  in  question  might  be  to  involve  an  ex- 
penditure of  over  $2,000  for  which  the  ap- 
pellant's lands  would  be  liable  for  assessment 
by  the  municipal  corporation. — Dubois  v.  The 
Village  of  St.  Rose  ~(_21  Can.  S.  C.  R.  65)  ; 
The  City  of,  Sherbrooke  v.  McManamy  (18 
Can.  S.  C.  R.  594)  ;  The  County  of  Ver- 
chires  v.  The  Village  of  Varennes  (19  Can.  S. 
C.  R.  365)  and  The  Bell  Telephone  Company 
v.  The  City  of  Quebec  (20  Can.  S.  C.  R.  230) 
followed. — Webster  v.  The  City  of  Sherbrooke 
(24  Can.  S.  C.  R.  52,  208)  and  McKay  v. 
The  Township  of  Uinchinbrooke  (24  Can.  S. 
C.  R.  55)  referred  to. — Reburn  v.  The  Parish 
of  Ste.  Anne  (15  Can.  S.  C.  R.  92)  overruled. 
Toussignant  v.  County  of  Nieolet,  xxxii.,  353. 

293.  Jurisdiction  —  60  d  61  Viet.  c.  5| — 
Criminal  case.] — The  Act  of  the  Dominion 
Parliament  respecting  appeals  from  the  Court 
of  Appeal  for  Ontario  to  the  Supreme  Court 
(60  &  61  Vict.  c.  34)  applies  only  to  civil 
cases.  Criminal  appeals  are  still  regulated  by 
the  provisions  of  the  Criminal  Code.  Rice  v. 
The  King,  xxxii.,  480. 

294.  Jurisdiction — Yukon  Territorial  Court 
— Decisions  of  gold  commissioner  —  Special 
appellate  tribunal  —  Finality  of  judgment  — 
Legislative  jurisdiction  of  Governor-in-C ouncU 
—4)2  d  63  Vict.  c.  11,  /».  13—1  Edw.  VII. 
order-in-council  p.  Ixii. — 2  Edw.  VIT,  c.  5.T — 
Mining  lands.] — The  Supreme  Court  of  Can- 
ada has  jurisdiction  to  hear  appeals  from  the 
judgments  of  the  Territorial  Court  of  the  Yu- 
kon Territory,  sitting  as  the  Court  of  Appeal 
constituted  by  the  ordinance  of  the  Governor- 
in-Council  of  the  18th  of  March,  in  respect  to 
the  hearing  and  decision  of  disputes  aflPecting 
mineral  lands  in  the  Yukon  Territory.  The 
Governor-in-Council  has  no  jurisdiction  to 
take  away  the  right  of  appeal  to  the  Supreme 
Court  of  Canada  provided  by  62  &  63  Vict. 


c.  11  of  the  statutes  of  Canada.     Hartley  v. 
Matson,  xxxii.,  575. 

295.  Objections  to  jurisdiction  —  Jurisdic- 
tion of  court  below.] — ^An  objection  that  a 
judge  of  the  court  below  had  no  jurisdiction  to 
render  a  judgment  from  which  an  appeal  is 
asserted  is  not  proper  ground  on  wl^ich  to 
question  the  jurisdiction  of  the  appellate 
court  to  entertain  the  appeal.  McKclvey  v. 
Le  Roi  Mining  Co.,  xxxii.,  664. 

290.  Jurisdiction  —  Matter  in  eontroveray 
— Removal  of  executors — Acquiescence  in  trial 
court  judgment — Right  of  appeal — R.  S.  C. 
c.  135,  s.  29.]— The  Supreme  Court  of  Canada 
has  no  jurisdiction  to  entertain  an  appeal  in 
a  case  where  the  matter  in  controversy  has 
become  an  issue  relating  merely  to  the  re- 
moval of  executors  though,  by  the  action,  an 
account  for  over  $2,000  had  been  demanded 
and  refused  by  the  judgment  at  the  trial 
against  which  the  plaintiff  had  not  appealed. 
Noel  v.  Chevrefils  C30  Can.  S.  O.  R.  327)  fol- 
lowed ;  Labergc  v.  The  Equitable  Life  Assur- 
ance Society  (24  Can.  S.  C.  R.  59)  distin- 
guished.   Donahue  v.  Donahue,  xxxiii.,  134. 

297.  Appeal  —  Jurisdiction  —  Award  — 
B.  C.  Arbitration  Act  —  Judgment  on  motion 
— Enforcing  award.] — The  full  court  in  Brit- 
ish Ck)lumbia  affirmed  an  award  in  favour  of 
respondent  for  compensation  for  the  opening 
of  a  highway  through  his  lands  by  the  Town- 
ship of  Langley  under  a  by-law  passed  in  June, 
1896.  The  Supreme  Court  quashed  the  ap- 
peal for  want  of  jurisdiction  on  a  motion  to 
that  effect  leased  on  grounds  (1)  that  the  judg- 
ment appealed  from  was  not  one  on  a  motion 
to  set  aside  the  award  nor  by  way  of  appeal 
from  the  award,  within  R.  S.  C.  c.  135,  s. 
24,  s.-s.  (/).  (2)  That  no  appeal  could  lie. 
(3)  That  the  judgment  merely  permitted  the 
enforcement  of  the  award  by  allowing  respon- 
dent's appeal  from  the  order  of  a  County 
Court  judge  refusing  an  application  to  en- 
force the  award  and  referring  the  matter  back 
to  the  arbitrators  for  further  consideration 
and  that  no  appeal  could  lie.  And  (4)  that 
no  appeal  lies  to  the  Supreme  Court  of  Canada 
from  a  judgment  on  a  motion  under  s.  13  of 
R.  S.  B.  C.  (1897)  c.  9,  to  enforce  an  award 
or  form  on  a  judgment  in  appeal  from  such  an 
order.  Township  of  Langley  v.  Duffy,  30th 
May,  1899. 

298.  Appeal  —  Allowing  security — Jurisdic- 
tion of  Supreme  Court.]  —  Application  for 
completion  of  security  bond  on  appeal  from  a 
judgment  condemning  V.  to  pay  O.  $37,500 
and  dismissing  the  intervention  of  P.  who 
claimed  half  the  money.  It  appeared  that 
there  was  $30,400  deposited  in  the  Quelieo 
Bank  to  the  credit  of  V.  and  his  application 
was  that  this  sum  should  be  paid  into  court 
and  that  he  should  be  required  to  give  security 
only  for  the  balance,  instead  of  being  obliged 
to  give  security  for  the  whole  sum  in  order  to 
stay  execution.  The  court  held  that  it  had  no 
jurisdiction  to  make  the  order  and  dismissed 
the  application  with  costs.  Veilleux  d  Price 
V.  Ordway,  5th  May.  1903, 

298ff.  Territorial  Court  of  Yukon  Territory 
— Quorum  to  constitute  court  for  hearing  ap~ 
peals. '\ — Quwre.  Whether  under  the  provi- 
sions of  section  six  of  the  Y^ukon  Territory 
Act.  62  &  (13  Vict.  c.  11,  and  of  the  North- 
West  Territories  Act,  R.   S.  C.  c.  50,  s.  42, 
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therebr  made  applicable  to  the  Territorial 
Court  of  Yukon  Territory,  three  judges  of 
that  court  are  necessary  to  constitute  a 
QDorom  for  the  hearing  of  appeals  from  judg- 
ments rendered  upon  the  trial  of  causes  there- 
in. Barrett  v.  Le  Syndicat  Lyonnais  du 
Khndvke.  24th  August,  1903,  xxxiii.,  667. 

Note.— See  also  the  following  sub-classifi- 
cations, onder  this  subject,  viz.,  3.  xVpplica- 
nox  or  Statutes — 5.  Certiorari — Contro- 
veesy  involved — 11.  discretionary  orders 
—13.  Final  judgment — 15.  Habeas  corpus 
— la  Injunction — 25.  Notice  of  appeal — 
31*  Right  of  appeal — 34.  Time  for  appeal- 
ing, and  appropriate  heading  under  the  sub- 
ject "  Practice  of  Supreme  Court  of  Can- 
ada. ** 

299.  Amount  in  controversu — Discretion  of 
conrt  JkIoic  <u  to  damages. 

See  No.  32.  ante. 

300.  Aiiuming  jurisdiction  —  Dismissal  on 
merits. 

Bee  Lien,  7. 

301.  Objection  taken  in  factum — Quashing 
•ppe^l  for  icant  of  jurisdiction — Motion  at 
hearing. 

See  Costs,  1. 

3^(2.  Quashing  appeal — Objection  taken  by 
court — Costs. 

See  No.  109,  ante. 

308.  f^uit  for  joint  penalties — Second  offence 
-Jurisdiction  of  Superior  Court  —  With~ 
dr*ttcal  of  defence  raising  constitutional  ques- 
tiou. 

See  No.  93,  ante. 

304.  Appeal  per  saltum  —  Jurisdiction — R. 
S.C.c.  lis,  s.  iS  (5). 

Sec  No.  331,  infra, 

SCfi.  Jurisdiction — Interlocutory  proceeding 
— FtHal  judgment. 

See  No.  200,  ante. 

300.  Jurisdiction — Amount  in  controversy — 
H€cr€tion  by  insolvent — Contrainte  par  corps 
— Jr/#.  SSo.  888,  C.  P.  Q. 

See  No.  05,  ante. 

3ri7.  Jurisdiction — Matter  in  controversy — 
Right  of  appeal — Personal  condemnation — Ac- 
tion posscssoire. 

See  No.  96,  ante. 

308.  Appeal  on  special  questions — Issues  on 
appeal — Powers  of  Appellate  Court. 
See  No.  97.  ante. 

And  see  appropriate  headings  classified  gen- 
erally, under  this  subject. 


19.  Leave  to  Appeal. 

309.  Approval  of  security — Leave  to  appeal 
'-Ouster  of  jurisdiction.} — Approval  of  secu- 
rity i»  a  mode  of  granting  leave  to  apponl  to 
ihtt  Saprenae  Court  of  Canada,  the  court  or 
judge  so  approving  becomes  functus  officio 
and,  except  as  regards  stay  of  proceedings. 
ordTn  thereafter  made  in  a  cause  by  the  court 
or  judge  below  will  be  disreginrded  by  the  Su- 
preme Court.     Lakin  v.  Nuttall,  iii.,  685. 


310.  Binding  local  decision  —  Question  of 
law  —  Appeal  direct  —  Supreme  Court  Act, 
{1879),  s.  6.]  —  Leave  to  appeal  to  the  Su- 
preme Court  of  Canada  without  any  inter- 
mediate appeal  to  the  Court  of  Appeal  for  On- 
tario, was  granted  by  Gwynne,  J.,  under  s.  6 
of  the  Supreme  Court  Amendment  Act  of 
1879,  on  the  ground  that  the  Court  of  Appeal 
for  Ontario  would  be  bound  by  the  case  of 
Cameron  v.  Kerr  (3  Ont.  App.  R.  30),  where- 
as the  appellant  sought  to  avoid  the  effect  of 
that  decision  in  this  action.  Moffatt  v.  Mer- 
chants' Bank  of  Canada,  xi.,  46. 

311.  Appeal  direct  from  court  of  original 
jurisdiction-^Suprcme  Court  Act  (1879),  s.  6 
— R.  S.  C.  c.  ISo,  s.  26.  s.-s.  3 — Opinion  of 
court  below  on  merits — Church  Uinds — Rector 
and  wardens — Interest  to  appeal — Indemnity.] 
— In  a  suit  against  D.,  as  rector  of  St.  James' 
Cathedral,  Toronto,  to  have  certain  lands  de- 
clared to  be  held  by  him  not  only  for  himself 
as  such  rector,  but  also  for  the  benefit  of  the 
other  rectories  in  the  City  of  Toronto,  the  de- 

I  cision  of  Ferguson,  J.,  in  favour  of  plaintiflP 
,  w^as  upheld  on  appeal  to  the  Chancery  Divi- 
I  sion.    Up  to  the  time  of  the  judgment  rendered 
'   by  the  latter,  court,  the  proceedings  had  been 
I  carried  on  in  the  name  of  I>.  by  arrangement 
'•  between  him  and  the  church-wardens  of  St, 
I  James'  Cathedral  who  contended  that  they  had 
'  an  interest  separate  from  that  of  D.  in  the 
disposition    of    the    lands,    and    the   revenues 
'  therefrom,  and  who  had  indemnified  D.  against 
I  costs.     But  upon  the  church -wardens  propos- 
I   ing  to  appeal,  D.  refused  to  allow  his  name 
I   to  be  further  used   in  the  proceedings.     The 
I   Court  of  Appeal,  upon  an  application  being 
I  made  by  the  church-wardens  for  leave  to  ap- 
'  peal,  refused  to  grant  such  lea\'e.  holding  that 
the    church- wardens    had   no    interest    in    the 
lands  or  revenues.     The  church-wardens  there- 
upon appealed  to  Strong,  J.,  in  chambers,  for 
leave  to  appeal   per  saltum  to  the   Supreme 
Court  of  Canada  under  s.  6  of  the  Supreme 
Court    -^ot     (L*^71M.      The    judpe    held,    thst 
the  church-wardens  had  an   interest  at   least 
which  justified  them  in  appealing:  he  would 
not,  however,  as  a  judge  in  chambers,  overrule 
the  decision  of  the  Court  of  Appeal,  but  grant- 
ed leave  to  renew  the  application  to  the  full 
court.— -On  the  motion  coming  before  the  full 
court,  it  was  Held,  that  leave  to  appeal  should 
be    allowed,   upon   a  proper   indemnity   being 
given  by  the  church-wardens  to  D.  against  all 
possible  costs ;  the  court  expressing  no  opinion 
on  the  merits  of  the  case  itself.     Henry,  J., 
dissented,  on  the  ground  that  it  was  impossible 
to  decide  the  right  to  appeal  without  entering 
into  the  merits,  and  on  the  merits  the  church- 
wardens had  no  interest  in  the  lands  or  re- 
venues.    Dumoulin  v.  Langtry,  xiii.,  258. 

312.  Leave  to  appeal  per  saltum — Divhional 
Court  judgment — l^pccial  circumstances — De- 
cision  of  Court  of  Appeal  on  abstract  question 
involvcd^R.  S.  C.  c.  135.  s.  26.1—11  is  not  a 
sufficient  ground  for  allowing  an  appeal  direct 
from  the  decision  of  the  trial  judge  on  further 
consideration  or  of  a  Divisional  Court  of  the 
High  Court  of  Justice  of  Ontario,  that  the 
Court  of  Appeal  of  that  province  had  already, 
in  a  similar  case  before  it.  given  a  decision  on 
the  abstract  question  of  law  involved  in  the 
case  in  which  the  appeal  was  sought,  though 
it  might  be  sufficient  if  such  decision  had  been 
given  on  the  same  state  of  facts  and  the  same 
evidence.  Kyle  v.  The  Canada  Co.;  Hislop  v. 
Town  of  McGillcvray,  xv.,  188. 
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313.  Appeal  direct  from  trial  court — Leave 
granted  hy  registrar  —  Practice — Special  cir- 
cumstances.'}— Leave  to  appeal  per  saltum  di- 
rectly from  a  decision  of  the  Chancellor  of  On- 
tario, was  granted  where  it  appeared  that  the 
Court  of  Appeal  had  already  given  a  decision 
upon  the  merits  by  its  order  on  an  application 
for  injunction  in  the  case.  Attorney-General 
V.  Vaughan  Road  Co.,  xxi.,  631 ;  Cass.  S.  C. 
Prac.  (2  ed.)  37. 

314.  Jurisdiction — Leave  to  appeal — Privy 
Council  rule — Appeal  in  formd  pauperis.} — 
The  Supreme  Court,  or  a  judge  thereof,  has 
no  power  to  allow  an  appeal  in  formd  pau- 
peris, or  to  dispense  with  the  giving  of  tne 
security  required  by  the  statute. — ^Approving 
of  the  security  is  a  mode  of  allowing  leave  to 
appeal. — Section  24,  Supreme  and  Exchequer 
Courts  Act,  does  not  give  the  court  power  to 
allow  leave  to  appeal,  because  Her  Majesty 
may  be  recommended  to  do  so  by  tlie  Judicial 
Committee  of  the  Privy  Council,  nor  is  it  in 
the  power  of  the  judges  of  the  court  to  make 
rules  or  orders  for  the  allowance  of  leave  to 
appeal ;  nor  does  s.  79,  Supreme  and  Exche- 
quer Courts  Act,  give  the  court  or  a  judge  any 
power  to  grant  or  to  make  rules  for  granting 
the  prayer  of  a  petition  to  be  allowed  to  have 
or  prosecute  an  appeal  in  formd  pauperis. — 
Fournier,  J.,  in  chambers ;  Richards,  C.  J.,  in 
chambers.  Fraser  v.  Abbott,  Cass.  Dig.  (2 
ed.)  095;  Cass.  S.  C.  Prac.  (2  ed.)  63,  68. 

315.  Security  for  costs  of  appeal  allowed  to 
be  given  by  judge  of  Supreme  Court  under  s. 
SI,  Supreme  and  Exchequer  Courts  Act,  as 
amended  by  s.  14  Supreme  Court  Amendment 
Act,  1879— Vacation.]— On  27th  June,  1881, 
judgment  was  rendered  overruling  demurrers, 
and  on  verdict  previously  rendered  allowing 
plaintiff  to  enter  judgment  for  $5,000.  On 
4th  July  defendants'  solicitor  served  notice  of 
appeal  to  the  Supreme  Court  of  Canada  on 
plaintiff's  solicitor  and  of  intention  to  apply 
next  dav  for  allowance  of  security.  On  5th 
July,  the  C.  J.  of  B.  C.  refused  leave  to  ap- 
peal, on  the  ground  that  the  judgment  on  the 
demurrers  was  the  judgment  of  the  full  court, 
but  that  on  verdict  was  his  own  judgment  from 
which  no  appeal  would  lie  until  re-heard  be- 
fore the  full  court,  and  that  under  the  Admin- 
istration of  Justice  Act,  1881,  a  full  court 
could  not  be  held  until  the  lapse  of  about  a 
year  from  that  date.  Defendants'  solicitor 
then  and  several  times  afterwards  tendered  to 
the  C.  J.  and  to  the  registrar  of  that  court, 
$6,500,  $(»,(K)0  having  been  asked  by  plaintiff's 
solicitor  as  security  under  Supreme  and  Ex- 
chequer Courts  Act,  s.  32,  s.-s.  5,  and  $500  as 
security  for  the  costs  of  appeal,  but  the  C.  J. 
refused  to  allow  it  to  be  paid  into  court. — On 
nth  July,  1881,  the  C.  J.  of  B.*C.  ordered 
that  upon  paying  to  plaintiff  $1,000  and  his 
taxed  costs,  execution  should  be  stayed  and  de- 
fendants have  leave  within  4  days  after  next 
sitting  of  full  court  to  move  such  court  for  a 
re-hearing  of  the  argument  on  the  demurrers, 
and  to  move  for  a  new  trial,  or  to  enter  judg- 
ment for  defendants. — On  i^rd  August,  1881, 
defendants  applied  to  Strong,  J.,  In  chambers 
for  leave  to  give  security.  The  application 
was  refused  because  made  in  vacation  and  not 
on  notice. — On  13th  September  following,  de- 
fendants renewed  the  application  to  a  judge  of 
the  Supreme  Court  of  Canada. — An  order  was 
made  allowing  defendants  to  pay  into  the  Su- 
preme Court  of  Canada  $.100  as  security  for 
the  costs  of  appeal,  notwithstanding  the  ex- 


piration of  the  time  limited  for  appealing. 
Bank  of  B.  N.  A.  v.  Walker,  Cass.  Dig.  (2 
ed.)   670,  697. 

316.  Appeal  per  saltum — Supreme  Court 
Amendment  Act,  1879,  s.  6 — Costs.}— On  ap- 
plication for  leave  to  apneal  direct  from  the 
judgment  of  Begbie,  C.J.,  without  intermediate 
appeal,  the  affidavit  set  out  that  in  British 
Columbia,  the  court  of  final  resort  consisted 
of  five  judges,  two  of  whom  had  been  pre- 
viously engaged  as  counsel  in  the  cause,  and 
refused  to  adjudicate ;  that  another  judge  was 
absent  and  it  was  uncertain,  if  he  ever  would 
resume  judicial  functions ;  that  a  new  Admin- 
istration of  Justice  Act,  1881,  had  recently 
come  into  operation,  but  no  rules  had  been 
made  thereunder  and  s.  28  of  said  Act  re- 
quired three  judges  to  constitute  a  quorum  of 
the  full  court  to  be  held  only  once  in  each 
year. — Fournier,  J.,  in  chambers,  referred  the 
application  to  the  full  court.  Held,  that  the 
circumstances  disclosed  did  not  warrant  the 
court  in  granting  the  application.  Motion 
refused  with  $20  costs.  Sewdl  v.  British 
Columbia  Towing  Co.,  Cass.  Dig.  (2  ed.)  670: 
Cass.  S.  C.  Prac.   (2  ed.)  36. 

317.  Appeal  per  saltum  —  Expiration  of 
time  limit.}  —  An  appeal  from  the  court  of 
original  jurisdiction  may  be  allowed  by  the 
Supreme  Court  or  a  judge  thereof,  under  the 
sixth  section  of  the  Supreme  Court  Act,  1879, 
although  the  judgment  appealed  from  has  been 
pronounced,  entered,  or  signed  more  than 
thirty  days  before  the  date  of  tie  application. 
Bank  of  British  North  America  v.  Walker, 
Cass.  Dig.  (2  ed.)  670. 

318.  Direct  appeal  from  court  of  original 
jurisdiction  —  Supreme  Court  Act  (1879), 
s.  6.}  —  Under  special  circumstances  shewn 
leave  to  appeal  per  saltum  was  granted.  Bank 
of  British  North  America  v.  Walker,  Cass. 
Dig.  (2  ed.)  671;  Cass.  S.  C.  Prac.  (2  ed), 
35. 

319.  Leave  to  appeal — Constitutional  law — 
Security — Ontario  Judicature  Act  (1881)^  «. 
43.} — Where  the  Court  of  Appeal  for  Ontario, 
under  s.  43  Ontario  Judicature  Act,  1881,  re- 
fused leave  to  appeal  to  the  Supreme  Court  of 
Canada,  the  matter  in  controversy  being  under 
$1,000.  Held,  that  the  appellant  should  be 
permitted  to  pay  $500  into  the  Supreme  Court 
as  security  for  the  costs  of  the  appeal.  [The 
court  expressed  great  doubts  as  to  the  consti- 
tutionality of  the  section  mentioned.]  For^ 
ristal  V.  McDonald,  Cass.  Dig.  (2  ed.)  422. 

[Note. — See  Clarkson  v.  Ryan  (17  S.  C.  il. 
251),  No.  341,  infra.} 

320.  Jurisdiction  —  42  Vict.  c.  39,  s.  8 — 
Practice — Motion  to  rescind  order  of  a  pro- 
vincial  judge — Opposition  to  seizure — Amount 
in  controversy.} — In  execution  of  a  judgment 
for  $723,  defendants'  land  and  building  were 
seized.  Opposition  was  filed  on  the  ground 
that  the  will,  under  which  they  held,  prohibited 
alienation  of  the  property.  The  Superior 
Court  dismissed  plaintifiTs  contestation,  and 
maintained  the  opposition,  holding  the  prohibi- 
tion to  alienate  legal  and  valid,  and  guashcnl 
the  seizure.  In  the  Queen's  Bench  an  appeal 
was  dismissed. — Application  in  chambers  for 
leave  to  appeal  to  the  Supreme  Court  was  re- 
fused, on  the  ground  that  an  appeal  would  not 
lie  under  42  Vict.  c.  30,  s.  8  (D.)  (9  Q.  L. 
R.  2G2). — On  motion  in  the  Supreme  Court, 
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asking  leave  to  appeal:  Held,  that  the  Su- 
preme Court  had  no  jurisdiction  to  grant  the 
motion,  even  if  there  was  a  right  to  appeal  in 
such  a  case. — Motion  refused  with  costs  fixed 
at  $25.  Bowrget  v.  Blanchard,  Cass.  Dig.  (2 
ed.)  423;  Cass.  Prac.  (2  ed.)  40. 

[Note. —  Compare  Champoum  v.  Lapierre, 
Xo.  47,  ante,  and  Martin  v.  Mills  (12  Q.  L.  R. 

321.  Appealing  direct  from  trial  court — - 
Time  Kmit.]  —  Per  Ritchie,  C.J.,  in  cham- 
bers.—iSemble,  an  application  to  tne  Supreme 
Court  or  a  judge  thereof,  to  be  allowed  to  give 
security  under  Supreme  and  Exchequer  Courts 
Act.  8.  31,  as  amended  by  Supreme  Courts 
Am^dment  Act,  1879  s.  14  should  be  within 
the  time  limited  by  the  Supreme  and  Exche- 
quer Courts  Act,  8.  25,  or  further  time  allowed 
by  a  judge  of  the  court  below  under  Supreme 
and  Exchequer  Courts  Act,  s.  26.  Walmsley 
T.  Grilfith$,  Cass.  Dig.  (2  ed.)  670;  Cass. 
Prac.  (2  ed.)  ^. 

322.  Application  for  leave — Security — Ef- 
fect of  allowance — Rescinding  order — JEvoca- 
iion  to  Supreme  Court  of  Canada — Discretion 
in  court  helow  —  Expiration  of  itme.] — Ap- 
proving of  security  is  a  means  of  granting 
leaie  to  appeal. — When  a  judge  of  the  court 
below  has  made  an  order  allowing  the  security, 
be  is  functus  officio,  and  the  appeal  is  then 
object  to  the  jurisdiction  of  the  Supreme 
Court.  No  application  can  be  made  to  the 
judge  or  the  full  court  below  to  rescind  the 
order.  Any  application  must  be  thereafter 
made  to  the  Supreme  Court  or  a  judge  there- 
of. (Chambers.) — Appellant  had  applied  to 
a  judge  of  the  Court  of  Appeal  (Out.),  under 
Supreme  and  ESxchequer  Courts  Act,  s.  26  for 
totber  time  to  appeal ;  the  judge  refused  the 
application.  Appellant  then  applied  to 
Ritchie,  C.J.,  in  chambers  for  leave  to  give 
lenirity  under  Supreme  and  Exchequer  Courts 
Art.  s.  31,  as  amended  by  s.  14  in  1879.— The 
Cbief  Justice  was  of  opinion  that  the  parties 
having  applied  to  a  judge  of  the  court  below, 
wbo  was  familiar  with  and  had  considered  all 
the  facts,  the  decision  of  such  judge  ought  not 
to  be  interfered  with,  even  if  a  judge  of  the 
Supreme  Court  were  not  bound  as  to  time  hj 
Suprone  and  Exchequer  Courts  Act,  s.  25. 
He  was  inclined  to  hold,  however,  that  an  ap- 
plication to  the  Supreme  Court,  or  a  judge 
thereof,  for  leave  to  give  security  pursuant  to 
Supreme  and  Exchequer  Courts  Act,  s,  31,  as 
iixiended.  should  be  made  within  the  time 
limited  by  s.  25,  or  such  further  time  as  a 
judge  of  the  court  below  may  have  allowed 
under  s.  26. —  Applications  dismissed  with 
ctKti.  Walmsley  v.  Griffiths,  Cass.  Dig.  (2 
^.)  (uO,  607,  699;  Cass.  S.  C.  Prac.  (2  ed.) 
60,63. 

323.  AUoicance  of  security — Leave  to  ap- 
peal—Stay  of  proceedings  in  court  helow — 
CfitU.] — ^The  Supreme  Court  allowed  an  ap- 
peal from  a  judgment  of  the  Court  of  Appeal 
directing  a  reference  which  had  been  partly 
pfoceedul  with  after  the  allowance  of  the  se- 
curity.— ^The  solicitor  for  the  appellant  desired 
t^  r<»gii5trar  to  insert  a  provision  in  the  order 
is  appeal  of  the  Supreme  Court  specially  "  in- 
cluding the  costs  of  and  attending  the  lefer- 
ace."  The  registrar  referred  the  point  to  the 
''tiief  .ToKtice  m  chambers  and  His  Lordship 
^ted  his  opinion  to  be  that  the  Supreme 
Court  could  not  recognize  any  proceedings 
ukeo  in  the  court  below  after  the  allowance  of 


I  the  security,  which  acted  as  a  stay  of  all  pro- 
'  ceedings,  except  of  execution  in  cases  provided 
for  by  Supreme  and  Exchequer  Courts  Act,  s. 
32.  If  proceedings  had  been  taken  in  the 
court  below  which  should  not  have  been  taken, 
application  should  be  made  to  that  court  with 
reference  to  such  proceedings.  The  order  of 
the  Supreme  Court  should  provide  generally 
for  the  payment  of  all  costs  incurred  by  the 
appellant.  Starrs  v.  Cosgrave  Brewing  and 
Malting  Co,,  Cass.  Dig.  (2  ed.)  697;  Cass.  S. 
C.  Prac.   (2  ed.)  63.  69. 

324.  Special  leave — Per  saltum.} — On  mo- 
tion for  leave  to  appeal  direct  from  a  decision 
of  the  Divisional  Court  (Ontario),  it  appeared 
that  the  action  was  brought  to  replevy  from 
appellant  the  books  which  he  held  as  clerk  of 
the  corporation,  he  having  been  dismissed  from 
the  office.  He  refused  to  give  up  the  books, 
on  the  ground  that  his  dismissal  was  illegal. 
Judgment  was  given  for  the  corporation  at  the 
trial,  and  affirmed  by  the  Divisional  Court, 
and  an  application  for  special  leave  to  appeal 
was  refused  by  the  Court  of  Appeal  for  On- 
tario.— ^The  motion  was  first  made  to  the  re- 
gistrar of  the  Supreme  Court,  in  chambers,  for 
leave  to  appeal  per  saltum  and  was  dismissed. 
An  appeal  from  this  order  to  a  judge  in  cham- 
bers was  dismissed,  and  a  further  appeal  was 
taken  to  the  full  court. — The  court  held  that 

i  appellant  had  failed  to  shew  sufficient  cause  to 
justify  the  order  asked  for.     Bartram  v.  VH- 
'  lage  of  London  West,  xxiv.,  705. 

325.  Special  leave—SO  d  61  Vict,  (D)  c.  SJ^, 
s.  1  (e)  —  Benevolent  society  —  Certificate  of 
insurance.]-^!!  action  in  which  less  than  the 
sum  or  value  of  one  thousand  dollars  is  in  con- 
troversy, and  wherein  the  decision  involves 
questions  as  to  the  construction  of  the  condi- 
tions indorsed  upon  a  benevolent  society's  cer- 
tificate of  insurance,  and  as  to  the  application 
of  the  statute  securing  the  benefit  of  life  in- 
surance to  wives  jind  children  to  such  certifi- 
cates, is  not  a  matter  of  such  public  import- 
ance as  would  justify  an  order  by  the  court 
granting  special  leave  to  appeal  under  the  pro- 
visions of  s.-s.  (c)  of  the  first  section  of  the 
statute  60  &  61  Vict.  c.  34.  Fisher  v.  Fisher, 
xxviii.,  494. 

326.  Appeals  from  Exchequer  Court  — 
Amount  of  controversy  less  than  $500 — Dis- 
cretion of  judge  in  chambers — Special  leave.] 
— Where  the  amount  involved  is  under  $500, 

I  leave  to  appeal  from  the  judgment  of  the  Ex- 
chequer Court  of  Canada  ought  not  to  be 
granted  unless  it  appears  to  the  judge  of  the 
Supreme  Court,  to  whom  the  application  is 
made,  that  the  judgment  of  the  court  below 
is  clearly  erroneous,  or  might  be  reversed  on 
a  point  of  law  or  because  the  conclusions  are 
not  warranted  by  the  evidence.  Per  Gwynne, 
J.  (in  chambers),  6th  May,  1899.  Schultze 
V.  The  Queen,  6  Ex.  C.  R,  (note)  273. 

327.  Exchequer  Court — Order  after  lodging 
of  appeal  to  Supreme  Court  of  Canada — Juris- 
diction of  court  below.] — After  an  appeal  from 
the  final  judgment  of  the  Exchequer  Court 
was  lodged  in  the  Supreme  Court,  the  Crown 
obtained  leave  to  appeal  from  an  order  of  re- 
ference to  ascertain  the  amount  of  the  sup- 
pliant's damages.  Held,  that  the  judge  of 
the  Exchequer  Court  had  authority  to  allow 
the  appeal  and  it  was  properly  before  the  Su- 
preme Court.  The  Queen  v,  Woodbum,  xxix., 
112. 
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328.  Jurisdiction — Special  leave — R.  8.  C. 
c.  1S5,  9S.  40 f  42 — Form  of  application  and 
order.'\ — In  an  order  granting  special  leave  to 
appeal  under  s.  42.  Supreme  and  Exchequer 
Courts  Act,  after  the  expiration  of  the  time 
limited  by  s.  40,  it  is  not  necessary  to  set  out 
the  special  circumstances  under  which  such 
leave  to  appeal  has  been  granted  nor  to  state 
that  such  leave  was  granted  under  special  cir- 
cumstances. Bank  of  Montreal  v.  Demers, 
xxix.,  435. 

329.  Divisional  Court  judgment  —  Appeal 
direct— R,  S.  C.  c.  JS5,  s.  26.  s.-s.  3— Appeal 
from  order  in  chambers.l — Held,  per  Strong, 
C.J..  and  G Wynne.  J.,  (Taschereau  and  Sedge- 
wick.  JJ.,  contra)^  that  under  s.  26.  s.-s.  3.  of 
the  Supreme  and  Exchequer  Courts  Act,  leave 
to  appeal  direct  from  a  judgment  of  a  divi- 
sional court  of  the  High  Court  of  Justice  for 
Ontario  may  be  granted  in  cases  where  there 
is  no  right  of  appeal  to  the  Court  of  Appeal. 
Farquharaon  v.  imperial  Oil  Co.,  xxx.,  188. 

330.  Practice  —  Appeal  per  saltum — Divi- 
sional Court  judgment  —  62  Vict.  (2)  c.  li, 
8.  27  (Ont.) — Constitutional  question — Indian 
lands — Legislative  jurisdiction — Costs.] — Per 
Girouard.  J.  (in  chambers). — Under  the  pro- 
visions of  s.  26,  8.-8.  3  of  the  Supreme  and 
Exchequer  Courts  Act,  leave  to  appeal  direct 
from  the  final  judgment  of  a  divisional  court 
of  the  High  Court  of  Justice  for  Ontario  may 
be  granted  in  cases  where  there  is  a  right  of 
appeal  to  the  Court  of  Appeal  for  Ontario, 
and  the  fact  that  an  important  question  of 
constitutional  law  is  involved  and  that  neither 
party  would  be  satisfied  with  the  judgment  of 
the  Court  of  Appeal,  is  sufficient  ground  for 
granting  such  leave.  Ontario  Mining  Co.  v. 
ISeyhold,  xxxi.,  125.     (See  [1903]  A.  C.  73.) 

331.  Appeal  per  saltum — Jurisdiction — R. 
8.  C.  c.  m.  s.  26  (3).]— r^ave  to  appeal  di- 
rect to  the  Supreme  Court  from  a  judgment  of 
a  divisional  court  of  the  High  Court  of  Justice 
under  s.  26,  s.-s.  3  of  the  Supreme  and  Ex- 
chequer Courts  Act,  cannot  be  granted  unless 
it  is  clear  that  there  is  a  right  of  appeal  from 
such  judgment  to  the  Court  of  Appeal  for  On- 
tario. Ottawa  Electric  Co.  v.  Brennan,  xxxi., 
311. 

332.  Ontario  appeals  —  Special  leave  —  60 
d  61  Vict.  c.  34,  s.  1  (e).]— Special  leave  to 
appeal  from  a  judgment  of  the  Court  of  Ap- 
peal for  Ontario  under  60  &  61  Vict,  c.  34, 
8.  1  (e)  will  not  be  granted  where  the  ques- 
tions involved  are  not  of  public  importance 
and  the  judgment  of  the  Court  of  Appeal  ap- 
pears to  be  well  founded.  Royal  Templars  of 
Temperance  v.  Hargrove,  xxxi.,  385. 

333.  Special  leave  to  appeal  —  Matter  in 
controversy  —  Special  reaftons  against  judg- 
ment in  court  hclow  —  Railicays  —  Ovcrhrad 
bridge  —  Car  of  foreign  company  —  "  Uftcd 
on  raihcay''  —  51  Vict.  c.  2i),  s.  J92  (/).)]  — 
In  •affirming  a  judgment  for  $500  damages, 
the  Court  of  Appeal  for  Ontario.  (1  Ont.  L. 
R.  1($8)  held  that  "  when  a  car  of  a  foreign 
railway  company  forms  part  of  a  train  of  a 
Canadian  railway  company,  it  is  "  used  '*  by 
the  latter  company  within  the  meaning  of  s. 
192  of  the  Railway  Act.  51  Vict.  c.  29  (D.), 
so  as  to  make  the  company  liable  in  damages 
for  the  death  of  a  brakeman  caused  by  the 
car  being  so  high  as  not  to  leave  the  pre- 
scribed headway  between  it  and  an  overhead 


bridge."  On  special  application  for  leave  to 
appeal  from  this  judgment  it  was  urged  that 
the  car  had  been  taken  over  from  an  American 
line  to  which  the  Act  limiting  height  of  cars 
in  the  Dominion  could  not  apply,  that  the 
company  was  by  statute  obliged  to  accept  and 
haul  the  car,  that  in  hauling  the  car  the  com- 
pany could  not,  at  most,  be  subject  to  any 
other  than  the  penalty  prescribed  by  statute, 
and  that,  in  any  case,  deceased  was  insure 
against  accidents  in  the  company's  association 
and  his  representatives  could  claim  no  more 
than  $250  for  which  he  was  insured.  The  ap- 
plication was  refused  on  the  ground  that  a 
sufficient  primd  facie  case  for  granting  special 
leave  for  an  appeal  had  not  been  made  out. 
( Present :  Taschereau.  Gwynne,  Sedgewick. 
King  and  Girouard,  JJ.)  Grand  Trunk  Ry. 
Co.  V.  Atchison,  5th  March,  1901. 

334.  Special  leave  for  appeal — Rule  as  to  new 
trials.] — On  special  application  for  leave  to  ap- 
peal from  a  judgment  (1  Ont.  L.  R.  224)  af- 
firming the  trial  court 'judgment  awarding  less 
than  $1,0(X)  damages,  it  was  urged  that  the 
courts  below  had  erred  in  adhering  to  rules 
laid  down  years  ago  in  respect  to  granting 
nonsuits,  with  which  the  later  English  de- 
cisions do  not  accord.  The  application  was 
refused  by  the  Supreme  Court,  without  call- 
ing upon  respondent's  counsel.  Grand  Trunk 
Ry.  Co.  V.  Vallee,  18th  March,  1901. 

335.  Special  leave  —  Application  refused 
hy  court  below.] — The  Supreme  Court  will  not 
entertain  an  application  for  special  leave  to 
appeal  under  the  abo\'e  Act  after  a  similar 
application  has  been  made  to  the  Court  of  Ap- 
peal and  leave  has  been  refused.  Totrn  of 
Aurora  v.  Village  of  Markham,  xxxii.,  457. 

336.  Special  leave  to  appeal  — Jurisdiction 
— -R.  S.  C.  c.  135,  s.  2.'t — **  Judge  of  court  ap. 
pealed  from  '*  —  Construction  of  statu te.^ — 
A  judge  of  the  Supreme  Court  of  British  Co- 
lumbia may  grant  special  leave  for  an  appeal 
to  the  Supreme  Court  of  Canada  although  he 
did  not  sit  as  a  member  constituting  the  full 
court  which  rendered  the  judgment  appealed 
from.  Oppenheimer  v.  Brackman  d  Ker  Mill- 
ing Co.,  xxxii.,  699. 

337.  Appeal  —  Special  leave  —  60  d-  61 
Vict.  c.  S'i  (c)  —  Error  in  judgment  —  Con- 
current jurUidiction  —  Procedure.] — Special 
leaN'e  to  appeal  from  a  judgment  of  the  Court 
of  Appeal  for  Ontario,  under  sub-section  (c) 
of  (50  &  61  Vict.  c.  34,  will  not  be  granted  on 
the  ground  merely  that  there  is  error  in  such 
judgment. — Such  leave  will  not  be  granted 
when  it  is  certain  that  a  similar  application 
to  the  Court  of  Appeal  would  be  refused. — 
The  Ontario  courts  have  held  that  a  person  ac- 
quitted on  a  criminal  charge  can  only  obtain  a 
copy  of  the  record  on  the  fiat  of  the  Attorney- 
General.  S.  having  been  refused  such  fiat  ap- 
plied for  a  writ  of  mandamus  which  the  Di- 
visional Court  granted  and  its  judgment  w^as 
affirmed  by  the  Court  of  Appeal. — Held,  that 
the  mandamus  having  been  granted  the  public 
interest  did  not  require  special  leave  to  be 
given  for  an  appeal  from  the  judgment  of  the 
Court  of  Appeal  though  it  might  have  had  the 
writ  been  refused. — The  question  raised  by  the 
proposed  appeal  is.  if  not  one  of  practice,  a 
question  of  the  control  of  provincial  courts 
over  their  own  records  and  officers  with  which 
the  Supreme  Court  should  not  interfere.  At- 
forney-General  of  Ontario  v.  Scully,  xxxiii., 
16. 
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337a.  Appeal  per  galtum — Jurisdiction  of 
Yukon  Territorial  judges — Extension  of  time 
for  appealing — Sup.  d  Eat.  Courts  Act,  s. 
42. 1 — A  judge  of  the  court  appealed  from  has 
no  jurisdiction  to  extend  the  time  for  appeal- 
ing per  saltum  to  the  Supreme  Court  of  Can- 
ada. After  the  expiration  of  sixty  days  from 
the  signing,  entry  or  pronouncing  of  judg- 
ment, leave  to  appeal  per  saltum  to  the  Su- 
preme Court  of  Canada  cannot  be  granted. 
Barrett  v.  Le  Spndicat  Lyonnais  I)u  Klon- 
dyke,  24th  August,  1903 ;  xxxiii.,  067. 

338.  No  quorum  in  Provincial  Court  of  Ap- 
peal —  Appeal  direct  from  trial  court  — 
Superior  Court  Act,  1876,  s.  6, 

See  Practice,  184. 

339.  Per  saltum  —  Special  circumstances — 
Privy  Council  judgment  —  Costs. 

See  Practice,  171. 


20.  Legislative  Jurisdiction. 

340.  Appeal  to  Supreme  Court  of  Canada — 
Constitutional  lav:--42  Vict.  c.  39,  s.  6  (D.)] 
— Per  Taschereau.  J. — The  provision  for  an 
appeal  to  the  Supreme  Court  of  Canada  by 
s.  G  of  c.  39  of  the  statutes  of  Canada.  42 
Vict.,  is  ultra  vires  of  the  Parliament  of  Can- 
ada. Orand  Trunk  Ry.  Co.  v.  Credit  Valley 
liff.  Co.  ct  al.  Doutre,  Constitution  of  Can- 
ada, p.  337. 

341.  Legisla litre  jurisdiction  —  Ont.  Judi- 
cature Act,  1881,  s.  4S — Appeal  to  Supreme 
Court — Limitation  imposed  by  provincial  Act.] 
— ^The  43rd  section  Ont.  Jud.  Act.  1881,  pro- 
Tiding  that  where  the  amount  in  controversy 
is  under  $1.(NN),  no  appeal  shall  lie  from  the 
decision  of  the  Court  of  Appeal  for  Ontario 
to  the  Supreme  Court  of  Canada,  except  by 
leave  of  a  judge  of  the  former  court,  is  ultra 
vires  of  the  Legislature  of  Ontario  and  not 
binding  in  the  Supreme  Court. —  (Remarks  on 
an  order  granting  such  leave  on  appellant  un- 
dertaking to  ask  no  costs  of  appeal.)  Clark-^ 
son  V.  Ryan,  xvii.,  251. 

342.  Municipal  assessment — Rating  in  City 
of  St.  John,  y.  B. — Provisions  against  appeals 
—62  Vict.  c.  27  (N.  5.)]-— The  provisions  of 
the  assessment  law  of  the  City  of  St.  John, 
X.  B.,  taking  away  the  right  of  appeal  from 
a  rating  by  the  assessors  made  upon  neglect 
to  furnish  a  statement  i{i  the  statutory  form 
given  in  52  Vict.  c.  27  (X.  B.)  only  applies  to 
appeals  against  over-valuation  under  C.  S.  N. 
B.  c.  100,  8.  00.  and  not  to  an  appeal  against 
the  right  to  make  any  assessment  whatever. 
— Per  Gwynne,  J.  The  St.  John  City  Assess- 
ment law  does  not  apply  to  railways.  Timmer- 
man  v.  City  of  St.  John,  xxi..  691. 

343.  Jurisdiction  —  Constitutional  law  — 
Legislative  povcers  —  Appeals  from  the  Court 
of  Review  —  o4  d  55  Vict,  c,  25,  s.  3  (/>.)  — 
B,  N.  A,  Act,  1867,  s.  101  —  Illegal  considera- 
tion of  contract  —  Lottery  —  Corrclativr 
agreements.] — The  power  of  the  Parliament 
of  Canada  under  s.  101  of  the  British  North 
America  Act,  1807,  respecting  a  general  Court 
of  Appeal  for  Caqada  is  not  restricted  to  the 
establishment  of  a  court  for  the  administration 
of  laws  of  Canada  and,  consequently,  there 
was  constitutional  authority  to  enact  tne  pro- 
visions of  the  third  section  of  the  Dominion 


statute.  54  &  55  Vict.  c.  25.  authorizing  ap- 
peals from  the  Superior  Court,  sitting  in  re- 
view, in  the  Province  of  Quebec. — On  the  mer- 
its, this  appeal  was  allowed  with  costs.  Girou- 
ard,  J.,  dissenting,  the  decision  in  L' Association 
St.  Jean-Baptiste  de  Montr6al  v.  Brault 
(30  Can.  S.  C.  R.  598),  respecting  lotteries 
and  contracts  for  illegal  consideration,  being 
followed.  L*Association  St.  Jean-Baptiste 
de  Montrial  v.  Brault,  xxxi.,  172. 


21  Mandamus. 

344.  Writ  of  mandamus  —  Return  —  De- 
murrer.]—On  an  appeal  from  an  order  of  the 
Supreme  Court  (N.  S.)  quashing,  on  de- 
murrer, a  return  to  a  writ  of  mandamus,  and 
ordering  a  peremptory  writ  to  issue,  the  ob- 
jection was  taken  that  under  the  practice  in 
Nova  Scotia  a  demurrer  would  not  lie  to  a 
return  to  a  writ  of  mandamus. — Held,  that 
this  objection  must  be  overruled  and  the  ap- 
peal heard  on  its  merits.  Dartmouth  v.  The 
Queen,  Cass.  Dig.  (2  ed.)  515. 

{See  Assessments  and  Taxes,  No.  02.) 


22.  New  Grounds  taken  on  Appeal. 

345.  Plans  filed  on  appeals-Documents  not 
produced  at  trial  —  Evidence.]  —  Documents 
which  have  not  been  proved  nor  produced  at 
the  trial  cannot  be  relied  on  or  made  part  of 
the  case  in  appeal.  Montreal  Loan  d  Mort- 
gage Co.  V.  Fauteux,  iii.,  411;  Lionais  v. 
Molsons  Bank,  x..  526. 

346.  Pleadings  —  Point  not  urged  in  court 
heloio.] — A  plea  of  justification  under  statute 
which  has  not  been  pleaded  in  the  courts  be- 
low, cannot  be  added  on  appeal  to  the  Supreme 
CJourt  of  Canada.  SouthWest  Boom  Go.  v. 
McMillan,  iii..  700. 

347.  Benefit  society  —  Expulsion  of  mcm- 
h'er  —  Prior  notice — Mandamus  —  Pleading.] 
— L.  was  expelled  from  membership  in  an  in- 
corporated benefit  society,  for  default  to  pay 
six  months*  contributions.  The  society's  by- 
law 20,  s.  5.  provided  that  "  When  a  member 
shall  have  neglected  during  six  months  to  pay 
his  contributions  ...  the  society  may 
erase  his  name  from  the  list  of  members,  and 
he  shall  then  no  longer  form  part  of  the  so- 
ciety :  for  that  purpose,  at  every  general  and 
regular  meeting,  it  is  the  duty  of  the  col- 
lector-treasurers to  make  known  the  names 
of  those  who  are  indebted  in  six  months* 
contributions  .  .  .  and  then  any  one  may 
move  that  such  members  be  struck  off  from 
the  list  of  members  of  the  society."  L.  ap- 
plied for  a  writ  of  mandamus,  enjoining  the 
society  to  reinstate  him  in  his  rights  and 
privileges  as  a  member  on  the  grounds, 
that  he  had  not  been  put  en  demcure  in 
any  way ;  that  no  notice  had  been  given 
him  of  the  amount  of  his  indebtedness;  that 
many  other  members  were  in  arrear  for  sim- 
ilar periods,  and  distinction  could  not  be  made 
amongst  those  in  arrears,  and  that  no  motion 
was  made  at  any  regular  meeting. — The  Court 
of  Queen's  Bench  held  that  he  should  have 
had  "  prior  notice  "  of  the  proceedings  for  ex- 
pulsion. On  appeal,  Held,  reversing  the  judg- 
ment appealed  from,  that  as  L.  did  not  plead 
the  want  of  **  prior  notice."  or  make  it  a  part 
of  his  case  in  the  court  below,  he  could  not  do 
so  in  appeal. — Per  Taschereau  and  Gwynne, 
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JJ.  A  member  of  that  society,  who  admits 
that  he  is  in  arrear  for  six  months'  contribu- 
tions, is  not  entitled  to  "  prior  notice  "  before 
he  can  be  expelled  for  non-payment  of  dues. 
Union  St,  Joseph  de  Montreal  v.  Lapicrre,  iv., 
164. 

348.  Setting  aside  award  —  Practice  in 
Nova  Scotia  —  Specified  objections  —  Neto 
ground  taken  on  appeal,] — In  Nova  Scotia, 
where  the  mle  nisi  to  set  aside  an  award  spe- 
cifies certain  grounds  of  objection,  and  no 
new  grounds  are  added  ^y  way  of  amendment 
in  the  court  below,  no  other  ground  of  objec- 
tion to  the  award  can  be  raised  on  appeal. 
Oakes  v.  City  of  Halifax,  iv.,  640. 

349.  Practice  —  Technical  objection  first 
taken  on  appeal  —  Form  of  baU  bond.] — A 
technical  objection  to  the  form  of  a  bail  bond 
cannot  be  taken  for  the  first  time  on  an  ap- 
peal to  the  Supreme  Court  of  Canada.  Wood- 
worth  V.  Dickie,  xiv.,  734. 

350.  Practice  —  Evidence  —  Document  not 
proved  at  trial — Case  on  appeal.] — A  docu- 
ment not  proved  at  the  trial  but  relied  on  in 
the  Court  of  Queen's  Bench  for  the  first  time 
cannot  be  relied  on  or  made  part  of  the  case 
in  appeal.  Montreal  Loan  d  M.  Co.  v.  Fau- 
tcux  (3  Can.  S.  V.  R.  433).  and  Lionais 
V.  MoUons  Bank  (10  Can.  S.  C.  R.  527),  fol- 
lowed. Exchange  Bank  of  Canada  v.  Gilman. 
xvii.,  108. 

351.  Objection  first  taken  on  appeal — Prac- 
tice —  Parties.] — An  objection  taken  for  the 
first  time  on  appeal  to  the  Supreme  Court,  that 
the  legal  representatives  of  the  assured  were 
not  made  parties  to  the  cause  comes  too  late. 
Venner  v.  Sun  Life  Ins.  Co.,  xvii.,  394. 

352.  Practice  —  Privy  CouncU  rule — Tech- 
nical objection  first  taken  on  appeal.] — Tech- 
nical objection  not  taken  in  the  court  below, 
cannot  be  allowed  to  prevail  in  appeal,  fol- 
lowing the  rule  of  the  Privy  Council. — Per 
Taschereau,  J.,  Fuller  v.  Ames,  10th  June, 
1880.  Cass.  Dig.  (2  ed.)  140;  Cass.  S.  C. 
Prac.   (2  ed.)   144. 

353.  Pleadings  —  Objection  first  raised  on 
appeal.]  —  An  objection  to  the  sufficiency  of 
the  traverse  to  a  declaration  will  not  be  en- 
tertained when  taken  for  the  first  time  on 
appeal,  the  issue  having  been  tried  on  the  as- 
sumption that  the  traverse  was  sufficient. 
Mylius  V.  Jackson,  xxiii..  485. 

354.  Judge's  notes  —  Additions  after  notice 
of  appeal.]  —  Per  Taschereau,  J.  Where  a 
court  had  pronounced  judgment  in  a  cause  be- 
fore it,  and  after  proceedings  in  appeal  had 
been  instituted  certain  of  the  judges  filed  docu- 
ments with  the  prothonotary  purporting  to  be 
additions  to  their  respective  opinions  In  the 
case,  such  documents  were  improperly  allowed 
to  form  part  of  the  case  on  appeal  and  could 
not  be  considered  by  the  appellate  court. 
Mayhew  v.  Stone,  xxvi.,  58. 

355.  Technical  grounds  —  Surprise.] — An 
appellate  court  will  not  give  effect  to  mere 
technical  grounds  of  appeal,  against  the  merits, 
and  where  there  has  been  no  surprise  or  dis- 
advantage to  the  appellant.  Oorman  v.  Dixon, 
xxvi.,  87. 

356.  Objections  first  taken  on  appeal — Writ- 
ten  instrument  —   Objection  to   validity.] — 


Where  the  issues  have  been  joined  in  a  suit 
and  judgment  rendered  upon  pleadings  admit- 
ting and  relying  upon  a  written  instrument,  an 
objection  tx)  the  validity  of  the  instrument 
taken  for  the  first  time  on  an  appeal  to  the 
Supreme  Court  of  Canada  comes  too  late  and 
cannot  be  entertained.  The  Queen  v.  Poirier, 
XXX.,  36. 

357.  Assessments  for  local  improvements — 
Widening  streets — Trivial  objection  taken  for 
first  time  on  appeal.] — W^here  an  assessment 
roll  covering  a  valuation  of  over  a  half  a 
million  dollars  has  been,  after  contestation, 
duly  confirmed,  a  ratepayer  cannot  be  permit- 
ted to  raise  the  objection,  upon  an  application 
to  quash  the  roll,  that  his  property  was  as- 
sessed for  a  comparatively  trivial  amount  over 
its  proper  value,  when  he  had  failed  to  urge 
that  objection  before  the  Board  of  Revisors. 
City  of  Montreal  v.  Belanger,  xxx.,  574. 

358.  New  points  on  appeal  —  Objection  to 
jurisdiction  —  Want  of  jurisdiction  in  court 
below.]— Questions  of  law  appearing  upon  the 
record  but  not  raised  in  the  courts  below  may 
be  relied  upon  for  the  first  time  on  an  appeal 
to  the  Supreme  Court  of  Canada  where  no 
evidence  in  rebuttal  could  have  been  brought 
to  affect  them  had  they  been  taken  at  the  trial. 
Gray  v.  Richford  (2  Can.  S.  C.  R.  431)  :  and 
Scott  V.  Phosnix  Assnrawce  Co.  (Stu.  K.  B. 
354),  followed.  McKelvey  v.  Le  Roi  Mining 
Co.,  xxxii.,  664. 

359.  Deed  given  in  evidence — Question  of  its 
effect  not  raised  at  trial  or  in  term — Enter- 
tainment of  question  on  appeal. 

See  Will,  50. 

360.  Setting  aside  award — Grounds  specified 
in  rule — Objection  on  appeal. 

See  Arbitration.  49. 

361.  Condition  in  policy  —  Prosecution  of 
claim — Limitation  of  time — Waiver  —  Plead- 
ing. 

See  Insurance  Marine,  12. 

302.  Case — Evidence  not  used  at  trial. 
Sec  Practice  of  Supreme  Court,  18. 

363.  New  trial  —  Excessive  damages — Im- 
proper rejection  —  Pleading  —  New  grounds 
taken  on  appeal. 

See  Evidence,  13. 

364.  Amendment  of  pleadings — New  objec- 
tion taken  on  appeal — Supplementary  evidence 
—Costs. 

See  Practice  or  Sup.  Ct.,  218. 

365.  Arbitration  —  Condition  precedent — 
Grounds  abandoned  in  court  below. 

See  Rivers  and  Streams,  6. 


23.  New  Trials. 

366.  Verdict  against  weight  of  evidence — 
Order  for  new  trial — Appeal  entertained.] — 
Where  the  Supreme  Court  of  Nova  Scotia 
ordered  a  new  trial  on  the  ground  that  no  in- 
surable interest  was  shewn  in  the  plaintiff 
who  had  brought  an  action  on  a  policy  of  in- 
surance, the  appeal  was  heard,  notwithstand- 
ing that  it  was  asserted  from  a  judgment  order- 
ing a  new  trial  on  the  ground  that  the  verdict 
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was  against  the  weight  of  evidence.  Eureka 
Woollen  Mills  Co.  v.  J/om  (11  Can.  S.  C.  R. 
91),  distinguished.  Howard  v.  Lancashire 
Insurance  Co.,  zi.«  02. 

367.  Practice — Amendment  of  case — Appli- 
cation after  judgment.] — When  a  new  trial 
was  ordered  by  the  Supreme  Court  for  misdi- 
rection in  not  submitting  a  question  to  the 
jury,  the  plaintiff  applied  to  Vary  or  reverse 
the  judgment  on  affidavits  shewing  that  the 
question  had  actually  been  submitted  and 
answered.  Held,  that  the  application  was  too 
late,  as  the  court  had  to  determine  the  appeal 
on  the  case  transmitted,  and  the  plaintiff  had 
allowed  the  appeal  to  be  argued  and  judgment 
rendered  without  taking  any  steps  to  have  the 
case  amended.  Providence  Washington  Ins. 
Co.  v.  Gerow,  xiv.,  731. 

368.  Question  of  law  —  Discretion — Order 
for  new  trial— Jurisdiction — R.  8.  G.  o.  1S5. 
s.  24  (d) — Costs. "] — Defendant,  against  whom 
a  verdict  had  passed,  moved  for  a  new  trial 
before  the  Divisional  Court  on  grounds  of  mis- 
direction, surprise  and  the  discovery  of  fur- 
ther evidence,  and  the  motion  was  granted  for 
misdirection  (15  O.  R.  544).  Plaintiff  ap- 
pealed and  the  Court  of  Appeal  held  that 
there  was  no  misdirection,  but  that  the  order 
of  the  Divisional  Court  directing  the  case  to 
be  submitted  to  another  jury  should  not  be  in- 
terfered with,  the  circumstances  of  the  case 
being  peculiar.  Held^  that  as  the  judgment 
of  the  Court  of  Appeal  did  not  proceed  upon 
the  ground  that  the  trial  judge  had  not  ruled 
according  to  law  no  appeal  would  lie  to  the 
Supreme  Court  of  Canada  from  its  decision. — 
In  the  factum  of  respondents  no  objection  was 
made  to  the  jurisdiction  of  the  Supreme  Court, 
but  it  was  urged  that  the  appeal  should  not  be 
entertained  and  that  the  court  should  not  in- 
terfere with  the  discretion  in  favour  of  a  new 
trial  exercised  by  the  two  lower  courts,  the 
circumstances,  it  was  contended,  being  stronger 
than  those  in  the  Eureka  Woolen  AJiUs  Co.  v. 
Moss  (11  Can.  S.  C.  R.  91).— As  the  appeal 
was  quashed  for  want  of  jurisdiction  the  costs 
imposed  were  only  costs  of  a  motion  to  quash. 
O'Sullivan  v.  Lake,  xvi.,  636. 

369.  Jurisdiction — R.  8.  C.  c.  1S5,  s.  4i— 
Judgment  on  motion  for  nonsuit  or  new  trial 
— yotice  of  appeal — Extension  of  time — Ap- 
plication after  time  has  expired.} — The  Su- 
preme Court  of  Canada  has  no  jurisdiction  to 
hear  an  appeal  "  from  a  judgment  on  a  motion 
for  a  new  trial  on  the  ground  that  the  judge 
has  not  ruled  according  to  law,"  unless  the 
notice  required  by  s.  41  of  the  Supreme  Court 
Act  has  been  given. —  An  order  made  by  a 
judge  of  the  court  appealed  from  giving  the 
defendants  "  leave  to  appeal  to  the  Supreme 
Court  of  Canada  leaving  it  to  plaintiffs  to  dis- 
pute the  right  of  appeal  in  the  Supreme 
Court,"  even  if  considered  as  an  enlargement 
of  the  time  for  giving  notice,  will  not  give  the 
court  jurisdiction  if  no  notice  is  given  pur- 
suant to  such  enlargement. — ^The  time  for  giv- 
ing notice  under  s.  41  can  be  extended  as  well 
after,  as  before  the  twenty  days  have  elapsed. 
— Per  Strong,  J.  In  s.  42,  providing  that 
under  special  circumstances  the  court  appealed 
from,  or  a  judge  thereof,  may  "  allow  an  ap- 
peal," although  the  time  limited  therefor  by 
previous  sections  has  expired,  the  expression 
"  allow  an  appeal "  means  only  that  the  court 
or  judge  may  settle  the  case  and  approve  the 
security.     Vaughan  v.  Richardson^  xvii.,  703. 


370.  Judgment  on  motion  for  new  trial — R. 
8.  C.  c.  IS5,  «.  24  {d) — Jury  cases,] — Section 
24  (</)  of  the  Supreme  Court  Act,  allowing  an 
appeal  "  from  the  judgment  on  a  motion  for  a 
new  trial  upon  the  ground  that  the  judge  has 
not  ruled  according  to  law,"  is  applicable  to 
jury  cases  only.  Gwynne,  J.,  dubitante.  Hali- 
fax 8treet  Railway  Co.  v.  Joyce,  xvii.,  709. 

[54-55  Vict.  c.  25,  s.  1,  amended  s.  24  by 
striking  out  of  paragraph  {d)  the  words 
"  upon  the  ground  that  the  judge  has  not 
ruled  according  to  law."] 

371.  Jurisdiction  —  New  trial  —  Excessive 
damages — Discretion — Costs.]  —  Plaintiff  de- 
clared on  a  special  contract  for  the  sale  of  a 
vessel  to  defendant,  averring  performance  of 
all  conditions  necessary  to  entitle  him  to. pay- 
ment of  the  price,  and  assigning  as  a  breach 
non-payment  by  defendant.  The  plaintiff  fur- 
ther declared  on  the  common  counts. — ^Defend- 
ant pleaded  non-assumpsit,  non-delivery  of  the 
vessel,  payment  and  set-off. —  The  cause  was 
tried  with  a  jury  who  found  a  verdict  for 
plaintiff  for  $3,000.  A  rule  nisi  to  set  aside 
this  verdict  was  made  absolute  by  the  Supreme 
Court  of  Nova  Scotia  on  the  ground  that  the 
damages  were  excessive,  observing  that  it  was 
unnecessary  to  decide  whether  the  verdict  was 
objectionable  on  other  grounds. —  On  appeal 
prior  to  R.  S.  C.  c.  135.  s.  24  (d)  as  amended 
by  54  &  55  Vict.  c.  25,  Held,  on  motion  to 
quash,  Henry,  J.,  dubitante,  that  the  judg- 
ment ordering  a  new  trial  on  the  ground  of 
excessive  damages,  proceeded  upon  matter  of 
discretion  only,  and  that  such  judgment  was 
not  appealabl^.  —  Appeal  quashed  with  the 
general  costs  of  appeal  to  hearing.  By  fiat  of 
Taschereau,  J.,  a  counsel  fee  of  $50  on  motion 
was  taxed.  McGowan  v.  Mockler,  13th  Octo- 
ber, 1879;  Cass.  Dig.  (2  ed.)  421;  Cass.  Prac. 
(2  ed.)  81,  82. 

372.  Quashing  on  ex  parte  hearing — Objec- 
tion taken  by  court  —  Jurisdiction  —  Verdict 
against  weight  of  evidence — Sections  20  d  22 
Supreme  Court  Act — Costs.] — ^Appeal  from  a 
judgment  of  the  Supreme  Court  of  New  Bruns- 
wick, making  absolute  a  rule  to  set  aside  a 
verdict  for  the  defendants,  and  for  a  new  trial, 
on  the  several  grounds  of  improper  reception 
of  evidence,  misdirection,  and  because  the  ver- 
dict was  against  the  weight  of  evidence.  Held, 
that  the  court  below  having  proceeded  as  well 
on  the  ground  that  the  verdict  was  against  tne 
preponderance  of  the  evidence,  as  on  the  law, 
the  appeal  came  within  s.  22  of  the  Supreme 
Court  Act,  and  would  not  lie. — ^Appeal  quashed 
for  want  of  jurisdiction,  but  without  costs,  the 
appeal  having  been  heard  ex  parte,  the  re- 
spondent not  appearing.  DomviUe  v.  Cam- 
eron, Cass.  Dig.  (2  ed.)  421;  Cass.  S.  C. 
Prac.  (2  ed.)  81. 

(-See  R.  S.  C.  c.  135.  s.  24  d;  54  &  55  Vict, 
c.  25.) 

373.  Failure  to  take  cross-appeal — Partial 
relief  —  Nonsuit  —  New  trial  —  Appeal  dis- 
missed.]— Where  the  court  below  discharged 
a  rule  for  nonsuit  but  ordered  a  new  trial  on 
motion  against  a  verdict  for  plaintiff,  de- 
fendant appealed  but  plaintiff  did  not  ask  re- 
lief by  cross-appeal.  Held,  that  although  the 
evidence  entitled  plaintiff  to  hold  his  verdict, 
yet,  not  having  appealed  from  the  order  for  a 
new  trial,  that  rule  should  be  affirmed  and  the 
appeal  dismissed  with  costs.  Canadian  Pacifie 
Ry.  Co.  V.  Lawson,  Cass.  Dig.  (2  ed.)  729. 
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JJ.  A  member  of  that  society,  who  admits 
that  he  is  in  arrear  for  six  months'  contribu- 
tions, is  not  entitled  to  "  prior  notice  "  before 
he  can  be  expelled  for  non-payment  of  dues. 
Union  St.  Joseph  de  Montreal  v,  Lapicrre,  iv., 
164. 

348.  Setting  aside  award  —  Practice  in 
Nova  Scotia  —  Specified  objections  —  New 
ground  taken  on  appeal,] — In  Nova  Scotia, 
where  the  rule  nisi  to  set  aside  an  award  spe- 
cifies certain  grounds  of  objection,  and  no 
new  grounds  are  added  ly  way  of  amendment 
in  the  court  below,  no  other  ground  of  objec- 
tion to  the  award  can  be  raised  on  appeal. 
Oakes  v.  City  of  Halifax,  iv.,  640. 

349.  Practice  —  Technical  objection  first 
taken  on  appeal  —  Form  of  baU  bond.] — ^A 
technical  objection  to  the  form  of  a  bail  bond 
cannot  be  taken  for  the  first  time  on  an  ap- 
peal to  the  Supreme  Court  of  Canada.  Wood- 
worth  V.  Dickie,  xiv.,  734. 

350.  Practice  —  Evidence  —  Document  not 
proved  at  trial — Case  on  appeal.] — ^A  docu- 
ment not  proved  at  the  trial  but  relied  on  in 
the  Court  of  Queen's  Bench  for  the  first  time 
cannot  be  relied  on  or  made  part  of  the  case 
in  appeal.  Montreal  Loan  d  M.  Co.  v.  Fau- 
tciiT  (3  Can.  S.  C.  K.  433).  and  Lionais 
V.  Molsons  Bank  (10  Can.  S.  C.  R.  527),  fol- 
lowed. Exchange  Bank  of  Canada  v.  Oilman^ 
xvii.,  108. 

351.  Objection  first  taken  on  appeal — Prac- 
tice —  Parties.] — An  objection  taken  for  the 
first  time  on  appeal  to  the  Supreme  Court,  that 
the  legal  representatives  of  the  assured  were 
not  made  parties  to  the  cause  comes  too  late. 
Venner  v.  Sun  Life  Ins,  Co.,  xvii.,  394. 

352.  Practice  —  Privy  Council  rule — Tech- 
nical objection  first  taken  on  appeal.] — Tech- 
nical objection  not  taken  in  the  court  below, 
cannot  be  allowed  to  prevail  in  appeal,  fol- 
lowing the  rule  of  the  Privy  Council. — Per 
Taschereau,  J.,  Fuller  v.  Ames,  10th  June, 
1880.  Cass.  Dig.  (2  ed.)  140;  Cass.  S.  C. 
Prac.   (2  ed.)   144. 

353.  Pleadings  —  Objection  first  raised  on 
appeal.]  —  An  objection  to  the  suflSciency  of 
the  traverse  to  a  declaration  will  not  be  en- 
tertained when  taken  for  the  first  time  on 
appeal,  the  issue  having  been  tried  on  the  as- 
sumption that  the  trayerse  was  sufficient. 
Mylius  V.  Jackson,  xxiii.,  485. 

354.  Judge's  notes  —  Additions  after  notice 
of  appeal]  —  Per  Taschereau,  J.  Where  a 
court  had  pronounced  judgment  in  a  cause  be- 
fore it,  and  after  proceedinps  in  appeal  had 
been  instituted  certain  of  the  judges  filed  docu- 
ments with  the  prothonotary  purporting  to  be 
additions  to  their  respective  opinions  In  the 
case,  such  documents  were  improperly  allowed 
to  form  part  of  the  case  on  appeal  and  could 
not  be  considered  by  the  appellate  court. 
Mayhew  v.  Stone,  xxvi.,  58. 

355.  Technical  grounds  —  Surprise.] — An 
appellate  court  will  not  give  effect  to  mere 
technical  grounds  of  appeal,  against  the  merits, 
and  where  there  has  been  no  surprise  or  dis- 
advantage to  the  appellant.  Oorman  v.  Dixon, 
xxvi.,  87. 

356.  Objections  first  taken  on  appeal — Writ- 
ten  instrument   —   Objection   to   validity.] — 


Where  the  issues  have  been  joined  in  a  suit 
and  judgment  rendered  upon  pleadings  admit- 
ting and  relying  upon  a  written  instrument,  an 
objection  to  the  validity  of  the  instrument 
taken  for  the  first  time  on  an  appeal  to  the 
Supreme  Court  of  Canada  comes  too  late  and 
cannot  be  entertained.  The  Queen  v.  Poirier, 
XXX.,  36. 

357.  Assessments  for  local  improvements — 
Widening  streets — Trivial  objection  taken  for 
first  time  on  appeal.] — Where  an  assessment 
roll  covering  a  valuation  of  over  a  half  a 
million  dollars  has  been,  after  contestation, 
duly  confirmed,  a  ratepayer  cannot  be  permit- 
ted to  raise  the  objection,  upon  an  application 
to  quash  the  roll,  that  his  j?roperty  was  as- 
sessed for  a  comparatively  trivial  amount  over 
its  proper  value,  when  he  had  failed  to  urge 
that  objection  before  the  Board  of  Revisers. 
City  of  Montreal  v.  Belanger,  xxx.,  574. 

358.  New  points  on  appeal  —  Objection  to 
jurisdiction  —  Want  of  jurisdiction  in  court 
below.] — Questions  of  law  appearing  upon  the 
record  but  not  raised  in  the  courts  below  may 
be  relied  upon  for  the  first  time  on  an  appeal 
to  the  Supreme  Court  of  Canada  where  no 
evidence  in  rebuttal  could  have  been  brought 
to  affect  them  had  they  been  taken  at  the  trial. 
Gray  v.  Richford  (2  Can.  S.  C.  R.  431)  ;  and 
Scott  V.  Phcsnix  Assurawce  Co.  (Stu.  K.  B. 
354),  followed.  McKelvey  v.  Le  Roi  Mining 
Co.,  xxxii..  664. 

359.  Deed  given  in  evidence-question  of  its 
effect  not  raised  at  trial  or  in  term — Enter- 
tainment of  question  on  appeal. 

See  Will,  56. 

360.  Setting  aside  award — Grounds  specified 
in  rule — Objection  on  appeal. 

See  Arbitration,  49. 

361.  Condition  in  policy  —  Prosecution  of 
claim — Limitation  of  time — Waiver  —  Plead- 
ing, 

See  Insurance  Marine,  12. 

362.  Case — Evidence  not  used  at  trial. 
Sec  Practice  of  Supreme  Court,  18. 

363.  New  trial  —  Excessive  damages — Im- 
proper rejection  —  Pleading  —  New  grounds 
taken  on  appeal. 

See  E\T[Dence,  13. 

364.  Amendment  of  pleadings — New  objec- 
tion taken  on  appeal — Supplementary  evidence 
— Costs. 

See  Practice  of  Sup.  Ct..  218. 

365.  Arbitration  —  Condition  precedent — 
Grounds  abandoned  in  court  below. 

See  Rivers  and  Streams,  6. 


23.  New  Trials. 

366.  Verdict  against  weighi  of  evidence — 
Order  for  new  trial— Appeal  entertained.] — 
Where  the  Supreme  Court  of  Nova  Scotia 
ordered  a  new  trial  on  the  ground  that  no  in- 
surable interest  was  shewn  in  the  plaintifl! 
who  had  brought  an  action  on  a  policy  of  in- 
surance, the  appeal  was  heard,  notwithstand- 
ing that  it  was  asserted  from  a  judgment  order- 
ing a  new  trial  on  the  ground  that  the  verdict 
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was  against  the  weight  of  evidence.  Eureka 
M'oollen  Mills  Co.  v.  Moss  (11  Can.  S.  C.  R. 
91),  distinguished.  Howard  v.  Lancashire 
Insurance  Co.,  xi.«  92. 

367.  Practice — Amendment  of  case — Appli- 
cation after  judgment.^ — ^When  a  new  trial 
was  ordered  by  the  Supreme  Court  for  misdi- 
rection in  not  submitting  a  question  to  the 
jury,  the  plaintiff  applied  to  Vary  or  Teverse 
the  judgment  on  affidavits  shewing  that  the 
question  had  actually  been  submitted  and 
answered.  Eeld,  that  the  application  was  too 
late,  as  the  court  had  to  determine  the  appeal 
on  the  case  transmitted,  and  the  plaintiff  had 
allowed  the  appeal  to  be  argued  and  judgment 
rendered  without  taking  any  steps  to  have  the 
case  amended.  Providence  Washington  Ins. 
Co.  V.  QeroMD,  xiv.,  731. 

368.  Question  of  law  —  Discretion — Order 
for  new  trial — Jurisdiction — R.  8.  C.  o.  135. 
8.  24  (d) — Costs.] — Defendant,  against  whom 
a  verdict  had  passed,  moved  for  a  new  trial 
before  the  Divisional  Court  on  grounds  of  mis- 
direction, surprise  and  the  discovery  of  fur- 
ther evidence,  and  the  motion  was  granted  for 
misdirection  (15  O.  R.  544).  Plaintiff  ap- 
pealed and  the  Court  of  Appeal  held  that 
there  was  no  misdirection,  but  that  the  order 
of  the  Divisional  Court  directing  the  case^to 
be  submitted  to  another  jury  should  not  be  in- 
terfered with,  the  circumstances  of  the  case 
being  peculiar.  Held,  that  as  the  judgment 
of  the  Court  of  Appeal  did  not  proceed  upon 
the  ground  that  the  trial  judge  had  not  ruled 
according  to  law  no  appeal  would  lie  to  the 
Supreme  Court  of  Canada  from  its  decision. — 
In  the  factum  of  respondents  no  objection  was 
made  to  the  jurisdiction  of  the  Supreme  Court, 
but  it  was  urged  that  the  appeal  should  not  be 
entertained  and  that  the  court  should  not  in- 
terfere with  the  discretion  in  favour  of  a  new 
trial  exercised  by  the  two  lower  courts,  the 
circumstances,  it  was  contended,  being  stronger 
than  those  in  the  Eureka  Woolen  Mills  Co.  v. 
Moss  (11  Can.  S.  C.  R.  91).— As  the  appeal 
was  quashed  for  want  of  jurisdiction  the  costs 
imposed  were  only  costs  of  a  motion  to  quash. 
O^iSullivan  v.  Lake,  xvi.,  636. 

369.  Jurisdiction — R,  8.  C,  c.  1S5,  s.  41 — 
Judgment  on  motion  for  nonsuit  or  new  trial 
— yotice  of  appeal— Extension  of  time — Ap- 
plication after  time  has  expired.} — ^The  Su- 
preme Court  of  Canada  has  no  jurisdiction  to 
hear  an  appeal  **  from  a  judgment  on  a  motion 
for  a  new  trial  on  the  ground  that  the  judge 
has  not  ruled  according  to  law,"  unless  the 
notice  required  by  s.  41  of  the  Supreme  Court 
Act  has  been  given. —  An  order  made  by  a 
judge  of  the  court  appealed  from  giving  the 
defendants  "  leave  to  appeal  to  the  Supreme 
Court  of  Canada  leaving  it  to  plaintiffs  to  dis- 
pute the  right  of  appeal  in  the  Supreme 
Court,"  even  if  considered  as  an  enlargement 
of  the  time  for  giving  notice,  will  not  give  the 
court  jurisdiction  if  no  notice  is  given  pur- 
suant to  such  enlargement. — ^The  time  for  giv- 
ing notice  under  s.  41  can  be  extended  as  well 
after,  as  before  the  twenty  days  have  elapsed. 
— Per  Strong,  J.  In  s.  42,  providing  that 
under  special  circumstances  the  court  appealed 
from,  or  a  judge  thereof,  may  "  allow  an  ap- 
peal," although  the  time  limited  therefor  by 
previ'ous  sections  has  expired,  the  expression 
"  allow  an  appeal "  means  only  that  the  court 
or  judge  may  settle  the  case  and  approve  the 
security.     Vaughan  v,  Richardson^  xvii.,  703. 


370.  Judgment  on  motion  for  new  trial — R. 
8.  C,  0.  185,  s.  24  {d)^Jury  ccwea.]— Section 
24  (</►  of  the  Supreme  Court  Act,  allowing  an 
appeal  "  from  the  judgment  on  a  motion  for  a 
new  trial  upon  the  ground  that  the  judge  has 
not  ruled  according  to  law,"  is  applicable  to 
jury  cases  only.  Gwynne,  J.,  duhitante.  Hali- 
fax Street  Railway  Co.  v.  Joyce,  xvii.,  709. 

[54-55  Vict.  c.  25,  s.  1,  amended  s.  24  by 
striking  out  of  paragraph  (d)  the  words 
''  upon  the  ground  that  the  judge  has  not 
ruled  according  to  law."] 

371.  Jurisdiction  —  New  trial  —  Excessive 
damages — Discretion — Costs. "l  —  Plaintiff  de- 
clared on  a  special  contract  for  the  sale  of  a 
vessel  to  defendant,  averring  performance  of 
all  conditions  necessary  to  entitle  him  to. pay- 
ment of  the  price,  and  assigning  as  a  breach 
non-payment  by  defendant.  The  plaintiff  fur- 
ther declared  on  the  common  counts. — ^Defend- 
ant pleaded  non-assumpsit,  non-delivery  of  the 
vessel,  payment  and  set-off. —  The  cause  was 
tried  with  a  jury  who  found  a  verdict  for 
plaintiff  for  $3,000.  A  rule  nisi  to  set  aside 
this  verdict  was  made  absolute  by  the  Supreme 
Court  of  Nova  Scotia  on  the  ground  that  the 
damages  were  excessive,  observing  that  it  was 
unnecessary  to  decide  whether  the  verdict  was 
objectionable  on  other  grounds. —  On  appeal 
prior  to  R.  S.  C.  c.  135.  s.  24  (d)  as  amended 
by  54  &  55  Vict.  c.  25,  Held,  on  motion  to 
quash,  Henry,  J.,  duhitante,  that  the  judg- 
ment ordering  a  new  trial  on  the  ground  of 
excessive  damages,  proceeded  upon  matter  of 
discretion  only,  and  that  such  judgment  was 
not  apiiealabl^.  —  Appeal  quashed  with  the 
general  costs  of  appeal  to  hearins:.  By  fiat  of 
Taschereau,  J.,  a  counsel  fee  of  $50  on  motion 
was  taxed.  McOowan  v.  Mockler,  13th  Octo- 
ber, 1870:  Cass.  Dig.  (2  ed.)  421;  Cass.  Prac. 
(2  ed.)  81,  82. 

372.  Quashing  on  ex  parte  hearing — Objec- 
tion taken  hy  court  —  Jurisdiction  —  Verdict 
against  weight  of  evidence — Sections  20  d  22 
Supreme  Court  Act — Costs."] — ^Appeal  from  a 
judgment  of  the  Supreme  Court  of  New  Bruns- 
wick, making  absolute  a  rule  to  set  aside  a 
verdict  for  the  defendants,  and  for  a  new  trial, 
on  the  several  grounds  of  improper  reception 
of  evidence,  misdirection,  and  because  the  ver- 
dict was  against  the  weight  of  evidence.  Held, 
that  the  court  below  having  proceeded  as  well 
on  the  ground  that  the  verdict  was  against  tne 
preponderance  of  the  evidence,  as  on  the  law, 
the  appeal  came  within  s.  22  of  the  Supreme 
Court  Act,  and  would  not  lie. — Appeal  quashed 
for  want  of  jurisdiction,  but  without  costs,  the 
appeal  having  been  heard  ex  parte,  the  re- 
spondent not  appearing.  DomviUe  v.  Cam- 
eron, Cass.  Dig.  (2  ed.)  421;  Cass.  S.  C. 
Prac.  (2  ed.)  81. 

(See  R.  S.  C.  c.  135,  s.  24  d;  54  &  55  Vict, 
c.  25.) 

373.  Failure  to  take  cross-appeal — Partial 
relief  —  Nonsuit  —  New  trial  —  Appeal  dis- 
missed.]— Where  the  court  below  discharged 
a  rule  for  nonsuit  but  ordered  a  new  trial  on 
motion  against  a  verdict  for  plaintiff,  de- 
fendant appealed  but  plaintiff  did  not  ask  re- 
lief by  cross-appeal.  Held,  that  although  the 
evidence  entitled  plaintiff  to  hold  his  verdict, 
yet,  not  having  appealed  from  the  order  for  a 
new  trial,  that  rule  should  be  affirmed  and  the 
appeal  dismissed  with  costs.  Canadian  Pacific 
Ry.  Co.  V.  Lawson,  Cass.  Dig.  (2  ed.)  729. 
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JJ.  A  member  of  that  society,  who  admits 
that  he  is  in  arrear  for  six  months'  contribu- 
tions, is  not  entitled  to  "  prior  notice  "  before 
he  can  be  expelled  for  non-payment  of  dues. 
Union  St,  Joseph  de  Montreal  v.  Lapicrref  iv., 
164. 

348.  Setting  aside  award  —  Practice  in 
Nova  Scotia  —  Specified  objections  —  New 
ground  taken  on  appeal.] — In  Nova  Scotia, 
where  the  rule  nisi  to  set  aside  an  award  spe- 
cifies certain  grounds  of  objection,  and  no 
new  grounds  are  added  l^y  way  of  amendment 
in  the  court  below,  no  other  ground  of  objec- 
tion to  the  award  can  be  raised  on  appeal. 
Oakes  v.  City  of  Halifax,  iv.,  640. 

349.  Practice  —  Technical  objection  first 
taken  on  appeal  —  Form  of  hatl  hond,] — ^A 
technical  objection  to  the  form  of  a  bail  bond 
cannot  be  taken  for  the  first  time  on  an  ap- 
peal to  the  Supreme  Court  of  Canada.  Wood- 
worth  V.  Dickie,  xiv.,  734. 

350.  Practice  —  Evidence  —  Document  not 
proved  at  trial — Case  on  appeal.] — ^A  docu- 
ment not  proved  at  the  trial  but  relied  on  in 
the  Court  of  Queen's  Bench  for  the  first  time 
cannot  be  relied  on  or  made  part  of  the  case 
in  appeal.  Montreal  Loan  d  M.  Co.  v.  Fau- 
teux  (3  Can.  fc>.  V.  R.  433),  and  Lionais 
V.  Molsons  Bank  (10  Can.  S.  C.  R.  527),  fol- 
lowed. Exchange  Bank  of  Canada  v.  Oilman, 
xvii.,  108. 

351.  Objection  first  taken  on  appeal — Prac- 
tice —  Parties.] — An  objection  taken  for  the 
first  time  on  appeal  to  the  Supreme  Court,  that 
the  legal  representatives  of  the  assured  were 
not  made  parties  to  the  cause  comes  too  late. 
Venner  v.  Sun  Life  Ins.  Co.,  xvii.,  394. 

352.  Practice  —  Privy  Council  rule — Tech- 
nical objection  first  taken  on  appeal.] — ^Tech- 
nical objection  not  taken  in  the  court  below, 
cannot  be  allowed  to  prevail  in  appeal,  fol- 
lowing the  rule  of  the  Privy  Council. — Per 
Taschereau,  J.,  Fuller  v.  Ames,  10th  June, 
1880.  Cass.  Dig.  (2  ed.)  140;  Cass.  S.  C. 
Prac.   (2  ed.)   144. 

353.  Pleadings  —  Objection  first  raised  on 
appeal.]  —  An  objection  to  the  sufficiency  of 
the  traverse  to  a  declaration  will  not  be  en- 
tertained when  taken  for  the  first  time  on 
appeal,  the  issue  having  been  tried  on  the  as- 
sumption that  the  traverse  was  sufficient. 
Alylius  V.  Jackson,  xxiii..  485. 

354.  Judge*s  notes  —  Additions  after  notice 
of  appeal.]  —  Per  Taschereau,  J.  Where  a 
court  had  pronounced  judgment  in  a  cause  be- 
fore it,  and  after  proceedings  in  appeal  had 
been  instituted  certain  of  the  judges  filed  docu- 
ments with  the  prothonotary  purporting  to  be 
additions  to  their  respective  opinions  In  the 
case,  such  documents  were  improperly  allowed 
to  form  part  of  the  case  on  appeal  and  could 
not  be  considered  by  the  appellate  court. 
Mayhiew  v.  Stone,  xxvi.,  58. 

355.  Technical  grounds  —  Surprise.] — An 
appellate  court  will  not  give  effect  to  mere 
technical  grounds  of  appeal,  against  the  merits, 
and  where  there  has  been  no  surprise  or  dis- 
advantage to  the  appellant.  Oorman  v.  Diwon, 
xxvi.,  87. 

356.  Objeciions  first  taken  on  appeal — Writ- 
ten instrument   —   Objection   to   validity.] — 


Where  the  issues  have  been  joined  in  a  suit 
and  judgment  rendered  upon  pleadings  admit- 
ting and  relying  upon  a  written  instrument,  an 
objection  to  the  validity  of  the  instrument 
taken  for  the  first  time  on  an  appeal  to  the 
Supreme  Court  of  Canada  comes  too  late  and 
cannot  be  entertained.  The  Queen  v.  Poirier, 
XXX.,  36. 

357.  Assessments  for  local  improvements — 
Widening  streets — Trivial  objection  taken  for 
first  time  on  appeal.] — Where  an  assessment 
roll  covering  a  valuation  of  over  a  half  a 
million  dollars  has  been,  after  contestation, 
duly  confirmed,  a  ratepayer  cannot  be  permit- 
ted to  raise  the  objection,  upon  an  application 
to  quash  the  roll,  that  his  property  was  as- 
sessed for  a  comparatively  trivial  amount  over 
its  proper  value,  when  he  had  failed  to  urge 
that  objection  before  the  Board  of  Revisors. 
City  of  Montreal  v.  Belanger^  xxx.,  574. 

358.  New  points  on  appeal  —  Objection  to 
jurisdiction  —  Want  of  jurisdiction  in  court 
6eIo«?.]— Questions  of  law  appearing  upon  the 
record  but  not  raised  in  the  courts  below  may 
be  relied  upon  for  the  first  time  on  an  appeal 
to  the  Supreme  Court  of  Canada  where  no 
evidence  in  rebuttal  could  have  been  brought 
to  affect  them  had  they  been  taken  at  the  trial. 
Gray  v.  Rich  ford  (2  Can.  S.  C.  R.  431)  :  and 
Scott  V.  Phosnix  Assurajvce  Co.  (Stu.  K.  B. 
354),  followed.  McKelvey  v.  Le  Roi  Mining 
Co.,  xxxii..  664. 

359.  Deed  given  in  evidence---Question  of  its 
effect  not  raised  at  trial  or  in  term — Enter- 
tainment of  question  on  appeal. 

See  Will,  56. 

360.  Setting  aside  award — Grounds  specified 
in  rule — Objection  on  appeal. 

See  Arbitration,  49. 

361.  Condition  in  policy  —  Prosecution  of 
claim — Limitation  of  time  —  Waiver  —  Plead- 
ing. 

See  Insurance  Marine,  12. 

362.  Case — Evidence  not  used  at  trial. 
See  Practice  of  Supreme  Court,  18. 

363.  New  trial  —  Excessive  damages — 7'ffi- 
proper  rejection  —  Pleading  —  New  grounds 
taken  on  appeal. 

See  E\T[DENCE,  13. 

364.  Amendment  of  pleadings — A'cir  objec- 
tion taken  on  appeal — Supplementary  evidence 
— Costs. 

See  Practice  of  Sup.  Ct.,  218. 

365.  Arbitration  —  Condition  precedent — 
Grounds  abandoned  in  court  below. 

See  Rivers  and  Streams,  6. 


23.  New  Trials. 

366.  Verdict  against  weighi  of  evidence — 
Order  for  new  trial — Appeal  entertained.] — 
Where  the  Supreme  Court  of  Nova  Scotia 
ordered  a  new  trial  on  the  ground  that  no  in- 
surable interest  was  shewn  in  the  plaintiff 
who  had  brought  an  action  on  a  policy  of  In- 
surance, the  appeal  was  heard,  notwithstand- 
ing that  it  was  asserted  from  a  judgment  order- 
ing a  new  trial  on  the  ground  that  the  verdict 
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was  against  the  weight  of  evidence.  Eureka 
Woollen  Mills  Co.  v.  Moss  (11  Can.  S.  C.  R. 
91  >.  distin^ished.  Howard  v.  Lancashire 
Imurance  Co.,  zi.«  92. 

367.  Practice — Amendment  of  case — Appli- 
cation after  judgment.] — When  a  new  trial 
was  ordered  by  the  Supreme  Court  for  misdi- 
rection in  not  submitting  a  question  to  the 
jury,  the  plaintiff  applied  to  Vary  or  reverse 
the  jadgment  on  affidavits  shewing  that  the 
qaestioD  had  actually  been  submitted  and 
answered.  Held,  that  the  application  was  too 
late,  as  the  court  had  to  determine  the  appeal 
on  the  case  transmitted,  and  the  plaintiff  had 
allowed  the  appeal  to  be  argued  and  judgment 
rendered  without  taking  any  steps  to  have  the 
case  amended.  Providence  Washington  Ins. 
Co.  v.  Oerow,  xiv.,  731. 

368.  Question  of  late  —  Discretion — Order 
for  fietr  trial — Jurisdiction — R.  8.  C.  c.  135. 
t.2i  (rft — Costs.] — Defendant,  against  whom 
a  Terdict  had  passed,  moved  for  a  new  trial 
before  the  Divisional  Court  on  grounds  of  mis- 
direction, surprise  and  the  discovery  of  fur- 
ther evidence,  and  the  motion  was  granted  for 
misdirection  (15  O.  R.  544).  Plaintiff  ap- 
plied and  the  Court  of  Appeal  held  that 
there  was  no  misdirection,  but  that  the  order 
of  the  Divisional  Court  directing  the  casirto 
be  snbmitted  to  another  jury  should  not  be  in- 
terfered with,  the  circumstances  of  the  case 
\»m^  peculiar.  Held^  that  as  the  judgment 
of  the  Court  of  Appeal  did  not  proceed  upon 
the  sround  that  the  trial  judge  had  not  ruled 
according  to  law  no  appeal  would  lie  to  the 
Sapreme  Court  of  Canada  from  its  decision. — 
In  the  factum  of  respondents  no  objection  was 
made  to  the  jurisdiction  of  the  Supreme  Court, 
but  it  was  urged  that  the  appeal  should  not  be 
fctertained  and  that  the  court  should  not  in- 
terfere with  the  discretion  in  favour  of  a  new 
trial  exercised  by  the  two  lower  courts,  the 
fircnmstances.  it  was  contended,  beinij  stronger 
than  thoFe  in  the  Eureka  Woolen  MiUs  Co.  v. 
i/o«t  (11  Can.  S.  C.  R.  91).— As  the  appeal 
waii  quashed  for  want  of  jurisdiction  the  costs 
imposed  were  only  costs  of  a  motion  to  quash. 
OfiuUican  v.  Lake,  xvi.,  636. 

369.  Jurisdiction— 'R.  8.  C.  c.  135,  s.  41— 
Judgment  on  motion  for  nonsuit  or  new  trial 
—yotiee  of  appeal — Extension  of  time — Ap- 
plication after  time  has  expired.^ — ^The  Su- 
preme Court  of  Canada  has  no  jurisdiction  to 
hear  an  appeal  "  from  a  judgment  on  a  motion 
for  a  new  trial  on  the  ground  that  the  judge 
hAH  not  ruled  according  to  law."  unless  the 
notice  required  by  s.  41  of  the  Supreme  Court 
Act  has  been  given. —  An  order  made  by  a 
jndi^  of  the  court  appealed  from  giving  the 
defendants  "  leave  to  appeal  to  the  Supreme 
Court  of  Canada  leaving  it  to  plaintiffs  to  dis- 
pute the  right  of  appeal  in  the  Supreme 
roort,"  even  if  considered  as  an  enlargement 
of  the  time  for  giving  notice,  will  not  give  the 
oonrt  jurisdiction  if  no  notice  is  given  pur- 
soant  to  such  enlargement. — ^The  time  for  giv- 
ing notice  under  s.  41  can  be  extended  as  well 
after,  as  before  the  twenty  days  have  elapsed. 
—Prr  Strong,  J.  In  s.  42.  providing  that 
nnder  special  circumstances  tne  court  appealed 
from,  or  a  judge  thereof,  may  "  allow  an  ap- 
peal** although  the  time  limited  therefor  by 
previous  sections  has  expired,  the  expression 
"  allow  an  appeal  "  means  only  that  the  court 
or  judge  may  settle  the  case  and  approve  the 
security.     Vaughan  v,  Richardson,  xvii.,  703. 


370.  Judgment  on  motion  for  new  trial — R. 
8.  C,  c.  135,  s.  24  {d)—Jury  ccwc*.]— Section 
24  {d)  of  the  Supreme  Court  Act,  allowing  an 
appeal  "  from  the  judgment  on  a  motion  for  a 
new  trial  upon  the  ground  that  the  judge  has 
not  ruled  according  to  law,"  is  applicable  to 
jury  cases  only.  Gwynne,  J.,  duhiiante.  Hali- 
fax Street  Railway  Co.  v.  Joyce,  xvii.,  709. 

[54-55  Vict.  c.  25,  s.  1,  amended  s.  24  by 
striking  out  of  paragraph  {d)  the  words 
"  upon  the  ground  that  the  judge  has  not 
ruled  according  to  law."] 

371.  Jurisdiction  —  "Sew  trial  —  Excessive 
damages — Discretion — Costs.]  —  Plaintiff  de- 
clared on  a  special  contract  for  the  sale  of  a 
vessel  to  defendant,  averring  performance  of 
all  conditions  necessary  to  entitle  him  to. pay- 
ment of  the  price,  and  assigning  as  a  breach 
non-payment  by  defendant.  The  plaintiff  fur- 
ther declared  on  the  common  counts. — Defend- 
ant pleaded  non-assumpsit,  non-delivery  of  the 
vessel,  payment  and  set-off. —  The  cause  was 
tried  with  a  jury  who  found  a  verdict  for 
plaintiff  for  $3,000.  A  rule  nisi  to  set  aside 
this  verdict  was  made  absolute  by  the  Supreme 
Court  of  Nova  Scotia  on  the  ground  that  the 
damages  were  excessive,  observing  that  it  was 
unnecessary  to  decide  whether  the  verdict  was 
objectionable  on  other  grounds. —  On  appeal 
prior  to  R.  S.  C.  c.  135.  s.  24  (d)  as  amended 
by  54  &  55  Vict.  c.  25.  Held,  on  motion  to 
quash,  Henry,  J.,  duhitante,  that  the  judg- 
ment ordering  a  new  trial  on  the  ground  of 
excessive  damages,  proceeded  upon  matter  of 
discretion  only,  and  that  such  judgment  was 
not  appealabl^.  —  Appeal  quashed  with  the 
general  costs  of  appeal  to  hearing.  By  fiat  of 
Taschereau,  J.,  a  counsel  fee  of  $50  on  motion 
was  taxed.  McQowan  v.  Mockler,  13th  Octo- 
ber, 187D:  Cass.  Dig.  (2  ed.)  421;  Cass.  Prac. 
(2  ed.)  81.  82. 

372.  Quashing  on  ex  parte  hearing — Objec- 
tion taken  hy  court  —  Jurisdiction  —  Verdict 
against  weight  of  evidence — Sections  20  d  22 
Supreme  Court  Act — Costs.] — Appeal  from  a 
judgment  of  the  Supreme  Court  of  New  Bruns- 
wick, making  absolute  a  rule  to  set  aside  a 
verdict  for  the  defendants,  and  for  a  new  trial, 
on  the  several  grounds  of  improper  reception 
of  evidence,  misdirection,  and  because  the  ver- 
dict was  against  the  weight  of  evidence.  Held, 
that  the  court  below  having  proceeded  as  well 
on  the  ground  that  the  verdict  was  against  tne 
preponderance  of  the  evidence,  as  on  the  law, 
the  appeal  came  within  s.  22  of  the  Supreme 
Court  Act,  and  would  not  lie. — Appeal  quashed 
for  want  of  jurisdiction,  but  without  costs,  the 
appeal  having  been  heard  ex  parte,  the  re- 
spondent not  appearing.  DomvUle  v.  Cam- 
eron, Cass.  Dig.  (2  ed.)  421;  Cass.  S.  C. 
Prac.  (2  ed.)  81. 

{See  R.  S.  C.  c.  135.  s.  24  d;  54  &  55  Vict. 
c.  25.) 

373.  Failure  to  take  cross-appeal — Partial 
relief  —  A'onaiiff  —  New  trial  —  Appeal  dis- 
missed.]— Where  the  court  below  discharged 
a  rule  for  nonsuit  but  ordered  a  new  trial  on 
motion  against  a  verdict  for  plaintiff,  de- 
fendant appealed  but  plaintiff  did  not  ask  re- 
lief by  cross-appeal.  Held,  that  although  the 
evidence  entitled  plaintiff  to  hold  his  verdict, 
yet,  not  having  appealed  from  the  order  for  a 
new  trial,  that  rule  should  be  affirmed  and  the 
appeal  dismissed  with  costs.  Canadian  Pacific 
Ry.  Co.  V.  Lawson,  Cass.  Dig.  (2  ed.)  729. 
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374.  JurUdiction — Criminal  law — Criminal 
Code,  1S92,  S9,  742-750— New  tnai^Statute, 
construction  ofS5  d  56  Viet.  c.  29,  s.  7^2.]— 
An  appeal  to  the  Supreme  Court  of  Cana'da 
does  not  lie  in  cases  where  a  new  trial  has  been 
granted  by  the  Court  of  Appeal  under  the 
provisions  of  the  Criminal  Code,  1892,  ss.  742 
to  750  inclusively. — The  word  **  opinion  "  as 
used  in  s.-s.  2  of  s.  742  of  **  The  Criminal  Code, 
1892,"  must  be  construed  as  meaning  a  "  deci- 
sion "  or  "  judgment "  of  the  Court  of  Appeal 
in  criminal  cases.  Viau  v.  The  Queen,  xxix., 
90, 

375.  Appeal — Libel — Question  of  privilege — 
Proof  of  malice — Improper  admission  of  evid- 
ence— Misdirection — Potcer  to  grant  new  trial 
on  appeal — X.  S.  Judicature  Act.  O.  57,  R.  5; 
O.  3H,  R.  10.]— Where  the  defendant  asked 
only  for  a  new  trial  in  the  court  appealed  from 
the  Supreme  Court  of  Canada  cannot  order 
judgment  to  be  entered  for  him  on  the  appeal. 
Green  v.  Miller,  xxxiii.,  193. 

376.  Crotcn  case  reserved  —  "New  trial  — 
Questions  of  law. 

See  No.  116,  ante. 

377.  Municipal  corporation  —  Construction 
of  sidewalk — Trespass — Action  en  homage — 
Petitory  action  —  Amendment  of  pleadings — 
Practice — Ceasing  litigation — R.  8.  C.  c.  135, 
s.  65. 

See  Practice  of  Supreme  Court,  5. 


24.  NoN  Pros.  Judgment. 

378.  Appeal — Dismissal  for  want  of  appear- 
ance— Application  to  reinstate — Xotice — Prac- 
tice— Costs.] — The  appeal  had  been  regularly 
inscribed  on  the  roll  for  hearing  at  the  May 
sittings  of  the  Supreme  Court  of  Canada,  and 
on  18th  May,  1898,  the  case  being  called  in 
the  order  in  which  it  appeared  upon  the  roll, 
no  person  appeared  on  behalf  of  the  appellant. 
Counsel  appeared  for  the  respondent  and  asked 
that  the  appeal  should  be  dismissed  for  want 
of  prosecution.  The  court  referred  to  the  fact 
that  the  case  had  been  called  in  Its  proper 
place  on  the  roll  on  the  previous  day  and  al- 
lowed to  stand  over  because  counsel  were  not 
present  on  the  part  of  the  appellant,  and  the 
appeal  was  dismissed  with  costs. —  On  20th 
May,  1898,  application  by  motion  was  made  on 
behalf  of  the  appellant  to  have  the  appeal  re- 
instated and  restored  to  its  place  on  the  roll 
for  hearing  on  such  terms  as  the  court  might 
deem  appropriate,  the  ground  stated  for  re- 
questing such  indulgence  being  that  counsel 
for  the  appellant  were  under  a  misapprehen- 
sion as  to  the  time  when  the  hearing  was  to 
take  place.  The  motion  was  opposed  by  coun- 
sel for  the  res])ondent.  who  objected  that  pro- 
per notice  of  the  motion  had  not  been  given  as 
required  by  the  rules  of  practice. — The  court 
refused  to  hear  the  motion  or  to  make  an  order 
staying  the  issue  of  the  certificate  of  the  judg- 
ment already  rendered  dismissing  the  appeal, 
but,  under  the  circumstances,  the  motion  was 
dismissed  without  costs.  Hall  Mines  (Limit- 
ed) v.  Moore,  20th  May,  1898. 

379.  Judgment  of  non-procedendo  —  Appel- 
lant failing  to  appear — Costs. 

See  Practice  of  Supreme  Court,  91. 


380.  Dismissal  for  non-appearance  at  hear- 
ing— Application  to  restore. 

See  Practice  of  Supreme  Court,  95. 


25.  Notice  of  Appeal. 

381.  Notice  of  appeal  —  Rules  of  Maritime 
Court— R.  S.  C.  c.  137,  ss.  18,  19— Judgment 
of  surrogate — Date  of  pronouncing — '^ntry  hg 
registrar.] — Rule  269  of  the  Maritime  Court 
of  Ontario  requires  notice  of  appeal  from  a 
decision  of  that  court  to  the  Supreme  Court  of 
Canada  to  be  given  within  15  days  from  the 
pronouncing  of  such  decision.  A  judgment  of 
the  Maritime  Court  was  handed  by  the  surro- 
gate to  the  registrar,  but  not  m  open  court, 

'  and  was  not  drawn  up  and  entered  by  the 
I  registrar  for  some  time  after.  Held,  Tas- 
chereau,  J.,  duhitante,  that  notice  of  appeal 
within  15  days  from  the  entry  of  such  judg- 
ment was  sufficient  under  the  said  rules. — 
Qucere,  Is  rule  269  intra  vires  of  the  Maritime 
Court?    Robertson  v.  Wigle,  xv.,  21-4. 

382.  Notice  of  appeal — Extension  of  time — 
Application  after  time  expired.]  —  The  Su- 
preme Court  of  Canada  has  no  jurisdiction  to 

I  hear  an  appeal  **  from  a  judgment  on  a  motion 
j  for  a  new  trial  on  the  ground  that  the  judg^e 
has  not  ruled  according  to  law,"  unless  the 
notice  required  by  s.  41  of  the  Supreme  and 
Exchequer  Courts  Act,  R.  S.  C.  c.  135,  has 
been  given. — The  time  for  giving  notice  under 
s.  41  can  be  extended  as  well  after  as  before 
the  20  days  have  elapsed.  I  aughan  v.  Rich- 
ardson, xvii.,  703. 

383.  Notice — Extension  of  time — R.  S.  C. 
c.  135,  s.  'U. 

See  Practice  of  Supreme  Court,  120. 


26.  Petition  of  Righi. 

384.  Jurisdiction  —  Petition  of  right  —  ^6 
Vict.  c.  27  (Que.)]  —  The  provisions  of  the 
Supreme  and  Exchequer  Courts  Acts  relating 
to  appeals  from  the  Province  of  Quebec,  appiy 
to  cases  arising  under  the  Petition  of  Ri^ht 
Act  of  that  Province,  46  Vict.  c.  27.  Mo- 
Urcvvy  v.  The  Queen,  xiv.,  735. 


27.  Precede^'i. 

385.  Court  equally  divided — Binding  effect 
of  judgment.] — When  the  Supreme  Court  of 
Canada  in  a  case  in  appeal  is  equally  divided 
so  that  the  decision  appealed  against  stands 
unreversed,  the  result  of  the  case  in  the  Su- 
preme Court  affects  the  actual  parties  to  the 
litigation  only  and  the  court,  when  a  similar 
case  is  brought  before  it,  is  not  bound  by  the 
result  of  the  previous  case.  Stanstead  Elec- 
tion Case   {Rider  v.  Snow),  xx.,  12. 


28.  Privy  Council. 

386.  Appeal  in  formd  pauperis — Leave  fa 
appeal  to  Privy  Council — Transmission  of  re- 
cord— Payment  of  Supreme  Court  fe€s.]'--On 
7th  October.  1902 :  Present,  Sir  Henry  Strong, 
C.J.,   and   Taschereau,   Sedgewick,   Glrouard, 
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Darin,  and  Mills,  J  J.  A  motion  was  made 
for  an  order  directing  the  registrar  of  the  Su- 
preme Court  of  Canada  to  transmit  the  record 
to  the  registrar  of  His  Majesty*8  Privy  Coun- 
cil, on  an  appeal  by  the  respondent,  without 
the  payment  of  the  fiees  in  stamps  as  required 
by  the  statute  and  rules  of  practice  of  the 
court  After  hearing  counsel  for  the  parties, 
the  motion  was  allowed  and  the  order  made 
as  applied  for,  the  Chief  Justice  stating  that, 
as  this  was  an  extraordinary  case '  in  which 
the  Judicial  Committee  of  the  Privy  Council 
bad  granted  special  leave  to  appeal  in  formd 
jMuperia.  the  ordinary  rules  could  not  apply. 
Domimion  Cartridge  Co.  v.  McArthur^  7th 
October.  1902/ 

387.  Special  reference — Agreement  at  hear- 
i»g— Further  appeal  to  Privy  Council. 

See  CoNTBACT,  14. 

388.  Crosi-appeal  to  Privy  Council — Stay  of 
proceeding* — Costa. 

See  No.  422,  infra. 

3^.  Inacription  pending  Privy  Council  ap- 
peal—Stay of  proceedings — Costs. 
See  No.  423,  infra. 


29.  Pbocedube  in  Courts  below. 

300.  Quashing  appeal  —  Irregular  security 
Und — Interested  parties — Matter  of  practice 
in  court  below.] — Where  the  appeal  bond  fails 
to  inure  to  the  benefit  of  parties  interested  in 
the  result  of  the  appeal,  there  can  be  no  at- 
[PDtion  paid  to  the  appeal. — A  question  simply 
cf  practice  in  the  discretion  of  the  court  below 
vili  not  be  entertained  on  appeal.  Scammell 
T.  James,  xvi.,  593. 

'^♦1.  Final  judgment  entered  after  notice  of 
6pp€ul  from  interlocutory  judgment  —  Matter 
cf  procedure  —  Court  of  Appeal  —  Adding  of 
pitas  —  Insufficient  cause  shewn  —  Stay  of 
pr'M^*^4ing9—Art.  1120  C.  C.  P.;  C.  S.  L.  C 
*•.  T7.  t.  i6\] — ^Defendant  applied  by  motion 
for  permission  to  file  new  pleas,  which  was  re- 
:ts^\  by  the  Superior  Court  on  account  of 
iL^uffioiency  of  the  affidavit  in  support  thereof, 
and,  therefore,  defendant  served  notice  of  in- 
T»ntion  to  appeal  from  this  interlocutory  judg- 
r*»ct  to  the  Court  of  Queen's  Bench.  Not- 
withstanding this  notice,  plaintiff  moved  for 
anl  obtained  judgment  in  the  Superior  Court, 
a:Ml  this  judgment  was  affirmed  by  the  Court 
>f  Queen's  &nch. — On  appeal  to  the  Supreme 
Cr.art  of  Canada,  Held,  per  Ritchie,  C.J.,  and 
Strong  and  Taschereau.  tf  J.,  that  on  a  question 
of  procedure  an  appellate  court  should  not 
interfere. — Per  Foiwuier  and  Henry,  JJ.,  that 
tbe  affidavit  filed  by  the  appellant  in  support 
of  his  amended  plea  was  insufficient,  not  be- 
ing sufficiently  positive  and  precise. — Per 
Taf^bereao,  J.  Only  a  rule  for  leave  to  ap- 
peal irould  have  the  effect  of  staying  proceed- 
ings not  a  mere  service  of  a  motion  for  leave 
to  appeal.  Appeal  dismissed  with  costs. 
Osxwn  V.  Union  Bank,  Cass.  Dig.  (2  ed.) 
^^:  i'ass.  S.  CPrac.    (2  ed.)  31,  85. 

392.  Matters  of  procedure  —  Interference 
leith,  on  appeal.] — ^Decisions  of  provincial 
oorts  resting  upon  mere  questions  of  pro- 
cedure will  not  be  interfered  with  on  appeal  to 
the  Supreme  Court  of  Canada  except  under 


special  circumstances.    Ferrier  v.  Trepannier, 
xxiv..  86. 

393.  Appeal  in  matters  of  procedure  —  Art. 
188  C.  C.  P.]— A  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada  (appeal 
side)  held  that  a  venditioni  exponas  issued  by 
the  Superior  Court  at  Montreal,  to  which 
court  the  record  in  contestation  of  an  opposi- 
tion had  been  removed  from  the  Superior  Court 
of  the  District  of  Iberville  under  art.  188  C. 
C.  P.,  was  regular. — On  an  appeal  to  the  Su- 
preme Court  of  Canada,  II eld.  that  on  a 
question  of  practice  such  as  this  the  court 
would  not  interfere.  Mayor  of  Montreal  v. 
Brown  (2  App.  Cas.  184)  followed.  Arpin  v. 
Merchants  Bank  of  Canada^  xxiv.,  142. 

394.  Questions  of  practice  —  Duty  of  Ap- 
peltate  Court.] — The  Supreme  Court  of  Can- 
ada will  take  into  consideration  questions  of 
practice  when  they  involve  substantial  rights, 
or  the  decision  appealed  from  may  cause  grave 
injustice. — Part  of  lands  seized  by  the  sheriff 
had  been  withdrawn  before  sale,  but  on  pro- 
ceedings for  folic  cnch^e  it  was  ordered  that 
the  property  described  in  the  proc^s-verhal  of 
seizure  should  be  resold,  no  reference  being 
made  to  the  part  withdrawn.  On  appeal  the 
Court  of  Queen's  Bench  reversed  the  order  on 
the  ground  that  it  directed  a  resale  of  pro- 
perty which  had  not  been  sold,  and  further, 
because  an  apparently  regular  sheriff's  deed 
of  the  lands  actually  sold  had  been  duly  reg- 
istered, and  had  not  been  annulled  by  the  or- 
der for  resale,  or  prior  to  the  proceedings  for 
foUe  ench^re. — Held,  that  the  Court  of  Queen's 
Bench  should  not  have  set  aside  the  order,  but 
should  have  reformed  it  by  rectifying  the  error. 
Lambe  v.  Armstrong,  xxvii.,  309. 

395.  Question  of  local  practice  —  Inscrip- 
tion for  proof  and  hearing  —  Peremptory  list 
— \otice  —  Surprise  —  Artifice  —  Requite 
civile— Arts^  2S4.  235,  505,  C.  C.  P.  (old  text) 
—R.  of  P.  (S.  C.)  LF.]— Where  a  grave  in- 
justice ha.s  been  inflicted  upon  a  party  to  a 
suit,  the  Supreme  Court  of  Canada  will  inter- 
fere for  the  purpose  of  granting  appropriate 
relief  although  the  question  involved  upon  the 
appeal  may  be  one  of  local  practice  only. 
Lambe  v.  Armstrong  (27  Can.  S.  C.  R.  31)0) 
follo\\ned.  Eastern  Townships  Bank  v.  Swan, 
xxix.,  193. 

396.  Acquiescement  —  Estoppel  —  Question 
of  costs  —  Practice  —  Motion  to  quash.] — 
In  order  to  avoid  expense  the  Supreme  Court 
of  Canada  will,  when  possible,  quash  an  ap- 
peal involving  a  question  of  costs  only,  though 
there  may  be  jurisdiction  to  entertain  it. 
Schlomann  v.  Dowker,  xxx.,  323. 

397.  Title  to  land  —  Troubles  de  droit  — 
Eviction  —  Legal  warranty  —  Issues  on  ap- 
peal —  Parties.] — A  party  called  into  a  peti- 
tory action  to  take  up  the  fait  et  cause  of  the 
defendant  therein,  as  warrantor  of  the  title, 
may  take  up  the  defence  for  the  purpose  of 
appealing  from  judgments  maintaining  both 
the  principal  action  and  the  action  in  war- 
ranty although  he  may  have  refused  to  do  so 
in  the  court  of  first  instance,  but,  should  the 
appellate  court  decide  that  the  action  in  war- 
ranty was  unfounded,  it  is  tpao  facto  ousted 
of  jurisdiction  to  entertain  or  decide  upon  the 
merits  of  the  principal  action.  Monarque  v. 
Banque  J acques-C artier,  xxxi.,  474. 
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374.  Jurisdiction — Criminal  law — Criminal 
Code,  1S92,  »«.  7-^2-75/?— A'eu?  tnair— Statute, 
coHBtruction  of— 55  d  56  Vict.  c.  29,  s.  7^2.]— 
An  appeal  to  the  Supreme  Court  of  Canada 
does  not  lie  in  cases  where  a  new  trial  has  been 
granted  by  the  Court  of  Appeal  under  the 
provisions  of  the  Criminal  Code,  1802,  ss.  742 
to  750  inclusively.— The  word  **  opinion  "  as 
used  in  s.-s.  2  of  s.  742  of  **  The  Criminal  Code, 
1892."  must  be  construed  as  meaning  a  "  deci- 
sion "  or  "  judgment  "  of  the  Court  of  Appeal 
in  criminal  cases.  Viau  v.  The  Queen,  xxix., 
90. 

375.  Appeal — Libel — Question  of  privilege— - 
Proof  of  malice — Improper  admission  of  evid- 
ence— Misdirection — Power  to  grant  new  trial 
on  appeal — A'.  ;S'.  Judicature  Act.  O,  51,  R.  5; 
O.  38,  R.  10.]— Where  the  defendant  asked 
only  for  a  new  trial  in  the  court  appealed  from 
the*  Supreme  Court  of  Canada  cannot  order 
judgment  to  be  entered  for  him  on  the  appeal. 
Green  y.  Miller,  xxxiii.,  193. 

376.  Crown  case  reserved  —  New  trial  — 
Questions  of  law. 

See  No.  116,  ante. 

377.  Municipal  corporation  —  Construction 
of  sidewalk — Trespass — Action  en  homage — 
Petitory  action  —  Amendment  of  pleadings- 
Practice — Ceasing  litigation — R,  8.  C.  c.  135, 
s.  65. 

See  Pbactice  of  Supreme  Court,  5. 


24.  NoN  Pros.  Judgment. 

378.  Appeal — Dismissal  for  want  of  appear- 
ance— Application  to  reinntnte — Sotice — Prac- 
tice— Costs.] — The  appeal  had  been  regularly 
inscribed  on  the  roll  for  hearing  at  the  May 
sittings  of  the  Supreme  Court  of  Canada,  and 
on  18th  May,  1898,  the  case  being  called  in 
the  order  in  which  it  appeared  upon  the  roll, 
no  person  appeared  on  behalf  of  the  appellant. 
Counsel  api>eared  for  the  respondent  and  asked 
that  the  appeal  should  be  dismissed  for  want 
of  prosecution.  The  court  referred  to  the  fact 
that  the  case  had  been  called  in  Its  proper 
place  on  the  roll  on  the  previous  day  and  al- 
lowed to  stand  over  because  counsel  were  not 
present  on  the  part  of  the  appellant,  and  the 
appeal  was  dismissed  with  costs. —  On  20th 
May,  1898,  application  by  motion  was  made  on 
behalf  of  the  appellant  to  have  the  appeal  re- 
instated and  restored  to  its  place  on  the  roll 
for  hearing  on  such  terms  as  the  court  might 
deem  appropriate,  the  ground  stated  for  re- 
questing such  indulgence  being  that  counsel 
for  the  appellant  were  under  a  misapprehen- 
sion as  to  the  time  when  the  hearing  was  to 
take  place.  The  motion  was  opposed  by  coun- 
sel for  the  respondent,  who  objected  that  pro- 
per notice  of  the  motion  had  not  been  given  as 
required  by  the  rules  of  practice. — The  court 
refused  to  hear  the  motion  or  to  make  an  order 
staying  the  issue  of  the  certificate  of  the  judg- 
ment already  rendered  dismissing  the  appeal, 
but,  under  the  circumstances,  the  motion  was 
dismissed  without  costs.  Hall  Mines  {Limit- 
ed) V.  Moore,  20th  May,  1898. 

379.  Judgment  of  non- procedendo  —  Appel- 
lant failing  to  appear — Costs, 

See  Practice  of  Supreme  Court,  91. 


380.  Dismissal  for  non-appearance  at  hear- 
ing— Application  to  restore. 

See  Practice  of  Supreme  Court,  95. 


25.  Notice  of  Appeal. 

381.  Notice  of  appeal  —  Rules  of  Maritime 
Court— R.  S.  C.  c.  137,  ss.  18,  19— .Judgment 
of  surrogate — Date  of  pronouncing — '^ntry  by 
registrar.] — Rule  269  of  the  Maritime  Court 
of  Ontario  requires  notice  of  appeal  from  a 
decision  of  that  court  to  the  Supreme  Court  of 
Canada  to  be  given  within  15  days  from  the 
pronouncing  of  such  decision.  A  judgment  of 
the  Maritime  Court  was  handed  by  the  surro- 
gate to  the  registrar,  but  not  m  open  court, 
and  was  not  drawn  up  and  entered  by  the 
registrar  for  some  time  after.  Held,  Tas- 
chereau,  J.,  duhitante,  that  notice  of  appeal 
within  15  days  from  the  entry  of  such  judg- 
ment was  sufficient  under  the  said  rules. — 
Qufpre,  Is  rule  209  intra  vires  of  the  Maritime 
Court?    Robertson  v.  Wigle,  xv.,  214. 

382.  Notice  of  appeal — Extension  of  time — 
Application  after  time  expired.]  —  The  Su- 
preme Court  of  Canada  has  no  jurisdiction  to 
hear  an  appeal  **  from  a  judgment  on  a  motion 
for  a  new  trial  on  the  ground  that  tlie  judge 
has  not  ruled  according  to  law,"  unless  the 
notice  required  by  s.  41  of  the  Supreme  and 
Exchequer  Courts  Act.  K.  S.  C.  c.  135.  has 
been  given. — The  time  for  giving  notice  under 
8.  41  can  be  extended  as  well  after  as  before 
the  20  days  have  elapsed.  \  aughan  v.  Rich- 
ardson, xvii.,  703. 

383.  Notice — Extension  of  time — R,  8.  C. 
c.  135,  s.  41- 

See  Practice  of  Supreme  Court,  120. 


20.  Petition  of  Rioni-. 

384.  Jurisdiction  —  Petition  of  right  —  ^G 
Vict.  c.  27  (Que.)]  —  The  provisions  of  the 
Supreme  and  Exchequer  Courts  Acts  relating 
to  appeals  from  the  Province  of  Quebec,  apply 
to  cases  arising  under  the  Petition  of  Right 
Act  of  that  Province,  46  Vict.  c.  27.  J/o- 
(jreevy  v.  The  Queen,  xiv.,  735. 


27.  Precedent. 

385.  Court  equally  divided — Binding  effect 
of  judgment.] — When  the  Supreme  Court  of 
Canada  in  a  case  in  api>eal  is  equally  divided 
so  that  the  decision  appealed  against  stands 
unreversed,  the  result  of  the  case  in  the  Su- 
preme Court  affects  the  actual  parties  to  the 
litigation  only  and  the  court,  when  a  similar 
case  is  brought  before  it,  is  not  bound  by  the 
I  result  of  the  previous  case.  Stanstcad  Elec- 
tion Case   {Rider  v.  Snow),  xx.,  12. 


28.  Privy  Council. 

386.  Appeal  in  formd  pauperis — Leave  to 
appeal  to  Privy  Council — Transmission  of  re- 
cord— Payment  of  Supreme  Court  fees.]--— On 
7th  October.  1902 :  Present,  Sir  Henry  Strong, 
C.J.,   and   Taschereau,    Sedgewick,    Girouard, 
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Daries,  and  Mills,  J  J.  A  motion  was  made 
for  an  order  directing  the  registrar  of  the  Su- 
preme Court  of  Canada  to  transmit  the  record 
ro  the  registrar  of  His  Majesty's  Privy  Coun- 
cil on  an  appeal  by  the  respondent,  without 
the  payment  of  the  fees  in  stamps  as  required 
by  the  statute  and  rules  of  practice  of  the 
court  After  hearing  counsel  for  the  parties, 
tbe  motion  was  allowed  and  the  order  made 
as  applied  for,  the  Chief  Justice  stating  that, 
Bn  this  «*a8  an  extraordinary  case' in  which 
the  Judicial  Committee  of  the  Privy  Council 
bad  granted  special  leave  to  appeal  in  formd 
pauperk.  the  ordinary  rules  could  not  apply. 
Domimion  Cartridge  Co,  v.  McArthur,  7th 
October.  1902.' 

387.  Special  reference — Agreement  at  hear- 
wg—F%rther  appeal  to  Privy  Council, 
See  Contract,  14. 

3SS.  Cross-appeal  to  Privy  Council — Stay  of 
ffTtKcedings — Costa. 

See  No.  422,  infra, 

S®.  Inscription  pending  Privy  Council  ap- 
penl— «S'lay  of  proceedings — Costs, 
See  No.  423,  infra. 


29.  Pbocedube  in  Courts  below. 

390.  Quashing  appeal  —  Irregular  security 
loni — Interested  parties — Matter  of  practice 
i'l  court  below.] — Where  the  appeal  bond  fails 
to  inure  to  the  benefit  of  parties  interested  in 
the  result  of  tbe  appeal,  there  can  be  no  at- 
tention paid  to  the  appeal. — A  question  simply 
of  practice  in  the  discretion  of  the  court  below 
«ill  not  be  entertained  on  appeal.  ScammeU 
r.  James,  xvi.,  593. 

■^♦l.  Final  judgment  entered  after  notice  of 
<ipp(«l  from  interlocutory  judgment  —  Matter 
(.t  procedure  —  Court  of  Appeal  —  Adding  of 
l>*eM  —  Insufficient  cause  shewn  —  Stay  of 
iT^Mtf^diags—Ari.  1120  C,  C.  P,;  C.  8.  L.  C 
**.  T7,  f.  ^6*.] — Defendant  applied  by  motion 
for  permission  to  file  new  pleas,  which  was  re- 
tv-^X  by  the  Superior  Court  on  account  of 
insufficiency  of  the  affidavit  in  support  thereof, 
ind,  therefore,  ^fendant  served  notice  of  in- 
tention to  appeal  from  this  interlocutory  judg- 
c*^nt  to  the  Court  of  Queen's  Bench.  Not- 
withstanding this  notice,  plaintiff  moved  for 
aad  obtained  judgment  in  the  Superior  Court, 
irA  this  judgment  was  affirmed  by  the  Court 
of  Queen's  Bench. — On  appeal  to  the  Supreme 
Court  of  Canada,  jffcW,  per  Ritchie,  C.J.,  and 
Strong  and  Taschereau.  J  J.,  that  on  a  question 
of  procedure  an  appellate  court  should  not 
intwfere. — Per  Fournier  and  Henry,  JJ.,  that 
tbe  affidavit  filed  by  the  appellant  in  support 
of  his  amended  plea  was  insufficient,  not  be- 
ffif  fufficiently  positive  and  precise. — Per 
Ta-vbereau,  J.  Only  a  rule  for  leave  to  ap- 
peal irould  have  the  effect  of  staying  proceed- 
ing«.  not  a  mere  service  of  a  motion  for  leave 
to  app^.  Appeal  dismissed  with  costs. 
iiiuson  V.  Union  B<ink,  Cass.  Dig.  (2  ed.) 
^^:  Cass.  S.  C\.Prac.    (2  ed.)  31,  85. 

392.  Matters  of  procedure  —  Interference 
Kf<A,  on  appeal,] — ^Decisions  of  provincial 
cDQfts  resting  upon  mere  questions  of  pro- 
odnre  will  not  be  interfered  with  on  appeal  to 
the  Supreme  0>art  of  Canada  except  under 


special  circumstances.    Ferrier  v.  Trepannier, 
xxiv.,  80. 

393.  Appeal  in  matters  of  procedure  —  Art. 
188  C.  C.  P.]— A  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada  (appeal 
side)  held  that  a  venditioni  exponas  issued  by 
the  Superior  Court  at  Montreal,  to  which 
court  the  record  in  contestation  of  an  opposi- 
tion had  been  removed  from  the  Superior  Court 
of  the  District  of  Iberville  under  art.  188  C. 
C.  P.,  was  regular. — On  an  appeal  to  the  Su- 
preme Court  of  Canada,  Held,  that  on  a 
question  of  practice  such  as  this  the  court 
would  not  interfere.  Mayor  of  Montreal  v. 
Brown  (2  App.  Cas.  184)  followed,  Arpin  v. 
Merchants  Bank  of  Canada,  xxiv.,  142. 

394.  Questions  of  practice  —  Duty  of  Ap- 
peltate  Court.] — The  Supreme  Court  of  Can- 
ada will  take  into  consideration  questions  of 
practice  when  they  involve  substantial  rights, 
or  the  decision  appealed  from  may  cause  gi'ave 
injustice. — Part  of  lands  seized  by  the  sheriff 
had  been  withdrawn  before  sale,  but  on  pro- 
ceedings for  folic  enchcre  it  was  ordered  that 
the  property  described  in  the  proc^s-verhal  of 
seizure  should  be  resold,  no  reference  being 
made  to  the  part  withdrawn.  On  appeal  the 
Court  of  Queen's  Bench  reversed  the  order  on 
the  ground  that  it  directed  a  resale  of  pro- 
perty which  had  not  been  sold,  and  further, 
because  an  apparently  regular  sheriff's  deed 
of  the  lands  actually  sold  had  been  duly  reg- 
istered, and  had  not  been  annulled  by  the  or- 
der for  resale,  or  prior  to  the  proceedings  for 
folic  ench^ere. — Held,  that  the  Court  of  Queen's 
Bench  should  not  have  set  aside  the  order,  but 
should  have  reformed  it  by  rectifying  the  error. 
Lamhe  v.  Armstrong,  xxvii.,  309. 

395.  Question  of  local  practice  —  Inscrip- 
tion for  proof  and  hearing  —  Peremptory  lint 
— \otice  —  i^urprifc  —  Artifice  —  Requite 
civile— Arts^^  234,  235,  505,  C.  C.  P.  (old  text) 
—ft.  of  P,  {S.  C.)  LF.]— Where  a  grave  in- 
justice has  been  inflicted  upon  a  party  to  a 
suit,  the  Supreme  Court  of  Canada  will  inter- 
fere for  the  purpose  of  granting  appropriate 
relief  although  the  question  involved  upon  the 
appeal  may  be  one  of  local  practice  only. 
Lamhe  v.  Armstrong  (27  Can.  S.  C.  R.  390) 
followed.  Eastern  Townships  Bank  v.  Swan, 
xxix.,  193. 

396.  Acquiescement  —  Estoppel  —  Question 
of  costs  —  Practice  —  Motion  to  quash.] — 
In  order  to  avoid  expense  the  Supreme  Court 
of  Canada  will,  when  possible,  quash  an  ap- 
peal involving  a  question  of  costs  only,  though 
there  may  be  jurisdiction  to  entertain  it. 
Schlomann  v.  Dowker,  xxx.,  323. 

397.  Title  to  land  —  Troubles  de  droit  — 
Eviction  —  Legal  warranty  —  Issues  on  ap- 
peal —  Parties.] — A  party  called  into  a  peti- 
tory action  to  take  up  the  fait  et  cause  of  the 
defendant  therein,  as  warrantor  of  the  title, 
may  take  up  the  defence  for  the  purpose  of 
appealing  from  judgments  maintaining  both 
the  principal  action  and  the  action  in  war- 
ranty although  he  may  have  refused  to  do  so 
in  the  court  of  first  instance,  but.  should  the 
appellate  court  decide  that  the  action  in  war- 
ranty was  unfounded,  it  is  ipso  facto  ousted 
of  jurisdiction  to  entertain  or  decide  upon  the 
merits  of  the  principal  action.  Monarque  v, 
Banque  J acques-C artier,  xxxi.,  474. 


127 


APPEALS  TO  THE  SUPKEME  COTJET. 


128 


308.  Question  of  procedure  —  Verdict  — 
Weight  of  evidence.} — The  Sapreme  Court  of 
Canada  refused  to  interfere  with  a  decision  of 
the  Conrt  of  Appeal  for  Ontario  in  a  matter 
of  procedure,  namely,  whether  a  verdict  of  a 
jury  was  a  ireneral  or  special  verdict.  Toronto 
Ry.  Co.  V.  Balfour,  xxxii..  239. 

399.  Irregular  procedure  —  Issues  in  courts 
bHouj  —  Practice  on  appeal,} — ^The  Supreme 
Court  of  Canada  will  not,  on  appeal,  interfere 
with  the  action  of  the  courts  below  in  matters 
of  mere  procedure  where  no  injustice  appears 
to  have  been  suffered  in  consequence,  although 
there  might  be  irregularities  in  the  issues  as 
joined  which  brought  before  the  trial  court 
a  demande  almost  different  for  the  matter  actu- 
ally in  controversy.  Finnic  v.  City  of  Mon- 
treal, xxxit,  335. 

400.  Drainage  —  Qualification  of  petitioner 
— "  Last  revised  assessment  roU  " — R.  8.  O. 
(1897)     c.     226  —  Costs     of    non-appealing 

party.] — ^The  judgments  appealed  from  (1  Out, 
L.  R.  156.  292)  reversed  the  trial  court 
judgment  (32  O.  R.  247)  and  held  that  the 
"  last  revised  assessment  roll "  governing  the 
status  of  petitioners  in  proceedings  under  the 
Drainage  Act.  was  the  roll  in  force  at  the  time 
the  petition  was  adopted  by  the  municipal 
council  and  referred  to  the  engineer  for  report, 
and  not  the  roll  in  force  at  the  time  that  the 
by-law  was  finally  passed.  The  contractor  had 
been  made  party  in  the  Court  of  Appeal  for 
Ontario  and  appeared  at  the  hearing,  but  did 
not  himself  appeal.  The  judgment  appealed 
from  held  that  the  effect  of  allowing  the  appeal 
did  not  give  him  any  costs  on  the  appeal.  The 
Supreme  Court  afllrmed  the  judgments  ap- 
pealed from.  Challoner  v.  The  Township  of 
Loho,  xxxii.,  505. 

401.  Appeal — Order  on  matter  of  procedure 
in  court  fttfoir.] — The  Supreme  Court  of  Can- 
ada will  not  entertain  an  appeal  from  an  order 
made  upon  a  motion  in  a  practice  matter  in  the 
appellate  court  below.  Dueher  Watch  Case 
Co.  V.  Taggart,  24th  April,  1900. 

402.  Appeal  —  Question  of  procedure  in 
court  hcloic.] — The  Supreme  Court  of  Canada 
refused  to  interfere  with  the  decision  of  the 
provincial  court  on  matters  of  procedure,  but, 
under  the  special  circumstances  of  the  case, 
the  appeal  was  dismissed  without  costs.  Oib- 
son  V,  Aelson,  9th  December,  1902. 

403.  Stamps  on  Section  petition — Technical 
objection  to  form  —  Prete-nom. — Preliminary 
objections  —  Abandonment  of  proceedings  — 
Reinstatement  —  Costs  — Matter  of  procedure. 

See  Election  Law,  118. 

404.  Concurrent  findings  of  courts  below — 
Reversal  on  questions  of  fact  —  Improper  rul- 
ings —  Reversal  on  matter  of  procedure. 

See  Xo.  251,  ante. 


30.  Quorum  or  Supbehe  Court. 

405.  Jurisdiction  —  Quorum — Judge  absent 
at  hearing  —  Criminal  conviction  —  38  Vict, 
c.  11,  s.  49  —  Unanimous  judgment.] — In 
Michaelmas  term,  1877,  certain  questions  of 
law  reserved,  which  arose  on  the  trial  of  the 
appellants,  were  argued  before  the  Court  of  | 
Queen's  Bench  for  Ontario,  composed  of  Har-  ' 


rison,  C.J.,  and  Wilson,  J.,  (the  third  judge 
necessary  to  constitute  the  full  court  being 
absent  I.  and  in  February,  1878.  the  court, 
compo^d  of  the  same  judges,  affirmed  the  con- 
viction.— Held,  that  the  conviction  of  the 
Court  of  Queen's  Bench,  although  affirmed  by 
but  two  judges,  was  unanimous,  and  therefore 
not  appealable  to  the  Supreme  Court  of  Can-' 
ada.    Amer  v.  The  Queen,  11..  592. 

406.  Equal  division  in  court  below — Judges 
withholding  opinions  —  Final  judgment  — 
Formal  minutes  appealed  from — Evidence  — 
Master's  report.] — An  appellate  court  should 
not  look  behind  the  formal  judgment  appealed 
from  to  ascertain  whether  judges  there  with- 
held opinions  or  left  the  court  equally  divided 
by  dissenting. — On  a  reference  to  assess  dam- 
ages the  master  is  the  final  judge  of  credi- 
bility of  witnesses  and  his  report  should  not 
be  interfered  with  on  appeal  because  irrelevant 
evidence,  not  likely  to  affect  his  judgment, 
may  have  been  admitted,  especially  where  there 
has  been  no  appeal  from  his  ruling  as  to  the 
reception  of  such  evidence.  Booth  v.  RattL 
xxi..  637. 

407.  Disqualification  of  judge  —  Quorum 
in  such  case  —  Resignation  of  judge  —  Re- 
hearing of  appeal. 

See  Quorum,  1. 


31.  Quo  Warranto. 

408.  Writ  of  quo  warranto  —  Appeal  from 
Queen^s  Bench  —  Jurisdiction.] — An  appeal 
from  a  decision  of  the  Court  of  Queen's  Bench 
for  Lower  Canada,  (M.  L,  R.  2  Q.  B.  482) 
was  quashed  on  motion  for  want  of  jurisdic- 
tion, the  proceedings  being  by  quo  warranto 
as  to  which  there  is  no  appeal  by  the  statute. 
Walsh  V.  Heffernan,  xiv.,  738. 


32.  Right  of  Appeal. 

409.  Quashing  appeal  —  Irregular  security 
bond  —  Interested  parties  —  Matter  of  prac- 
tice in  court  below.] — ^Where  the  appeal  bond 
fails  to  inure  to  the  benefit  of  parties  inter- 
ested in  the  result  of  the  appeal,  there  can  be 
no  attention  paid  to  the  appeal. — A  question 
simply  of  practice  in  the  discretion  of  the 
court  below  will  not  be  entertained  on  appeal. 
Scammell  v.  James^  xvi.«  593. 

410.  Appeals  from  Exchequer  Court  —  50 
&  61  \ict.  c.  16,  s.  51 — 5S  Vict.  c.  35 — Juris- 
diction.]-i-Qu(rre.  A  question  was  raised  as 
to  whether  an  appeal  to  the  Supreme  Court 
would  lie  under  s.  51  of  c.  16,  50  &  51  Vict, 
as  originally  enacted.  (But  see  53  Vict.  c.  35 
which  amended  that  section.)  Carter,  Maccy 
d  Co.  V.  The  Queen.  Audette  Ex.  Ct.  Prac. 
p.  115. 

411.  Right  of  appeal  —  Acquiescence  — 
Abandonment  of  appeal.] — ^The  constitution- 
ality of  36  Vict.  c.  81  (Que.)  being  raised  by 
defendant  the  Attomey-Creneral  of  Quebec  in- 
tervened. The  judgment  of  the  Superior  Court 
maintained  the  action  and  intervention.  De- 
fendant abandoned  an  appeal  from  the  judg- 
ment on  the  intervention.  On  appeal  from  the 
judgment  of  the  Court  of  Queen's  Bench  on  the 
principal  action,  defendant  claimed  he  should 
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hare  tbe  iadgment  of  tbe  Superior  Court  on 
the  interyentioa  reviewed. — Ueld^  that  the  ap- 
peal to  the  Court  of  Queen's  Bench  from  the 
jndpMDt  of  the  Superior  Court  on  the  inter- 
▼ention  having  heen  abandoned  the  judgment 
on  the  interv^ition  of  the  Attorney-General 
could  not  be  the  subject  of  an  appeal*  to  this 
court  Ball  v.  McCaffrey,  xx.,  319. 
• 
412.  Acquiescence  in  judgment  —  Attorney 
vt  \iUm  —  Right  of  appeal  —  Eatoppehl — 
Bj  a  judgment  of  the  Court  of  Queen's  Bench 
deifeodant  was  ordered  to  deliver  up  a  number 
of  its  shares  upon  payment  of  a  certain  sum. 
Before  the  time  for  appealing  expired  the  at- 
lom^  ad  litem  for  defendant  delivered  the 
shares  to  plaintiff's  attorney  and  stated  he 
wmild  not  appeal  if  the  society  were  paid  the 
amoant  directed  to  be  paid.  An  appeal  was 
sobeequoitiy  taken  before  plaintiff's  attorney 
complied  with  the  terms  of  the  offer.  On  mo- 
tioQ  to  quash  the  appeal  on  the  ground  of 
•cqniescence  in  the  judgment,  Held,  that  the 
appeal  would  lie. — Per  Taschereau,  J.  An  at- 
toniey  ad  litem  has  no  authority  to  bind  his 
client  not  to  appeal  by  an  agreement  with  the 
opposing  attorney  that  no  appeal  would  be 
taken.  Society  Canadienne-Francaiee  de  Con- 
ttnction  de  Montrial  v.  Daveluy,  xx.,  449. 

418.  Appeal  —  CoUocation  and  distribu- 
tion —  Arts.  761,  20  d  lU  G.  C.  P.— Action 
to  annul  deed  —  Parties  in  interest  —  In- 
ciienial  proceedings. "} — The  appeal  from  judg- 
ments of  distribution  under  art.  761  of  the 
Code  of  Civil  Procedure  is  not  restricted  to 
the  parties  to  the  suit,  but  extends  to  every 
person  having  an  interest  in  the  distribution  of 
the  moneys  levied  under  the  execution. — ^The 
provision  of  art.  144  of  the  Code  of  Civil  Pro- 
cedore  that  every  fact  of  which  the  existence 
or  truth  is  not  expressly  denied  or  declared 
to  be  unknown  by  the  pleadings  filed  shall  be 
held  to  be  admitted,  applies  to  incidental  pro- 
ceedings upon  an  appeal  in  the  Court  of 
Queen's  Bench.  Ouertin  v.  GosseHn,  xxvii., 
514. 

414.  Acquiescence  in  judgment  —  Reception 
of  co$ts  by  appellant  — ♦  Loss  of  right  to  ap- 
peals]— ^The  judgment  appealed  from  gave  cer- 
tain coats  to  appellant  which  were  taxed  and 
paid  to  him  out  of  moneys  in  court  to  the 
credit  of  the  cause.  .  A  motion  to  quash  was 
made  on  tbe  ground  that  by  accepting  these 
costs  the  appellant  had  acquiesced  in  the  judg- 
ment appeafed  from  by  taking  a  Denefit  tiiere- 
onder.  HeM,  that  the  reception  of  the  costs 
IB  questioa  waa  in  no  way  inconsistent  with 
tbe  appeal  against  the  constructicm  the  judg- 
met  had  placed  upon  the  will  in  dispute.  In 
ft  Ferguson,  Turner  y.  Bennett,  Turner  v. 
CcrMM,  xzviii^  38. 

415.  Right  t»  Ontario  cases  —  60  d  61 
Vict.  e.  S4  —  Application  to  pending  cases.] 
—The  Act  60  &  61  Vict.  c.  34,  which  restricts 
tbe  right  of  appeal  to  the  Supreme  Court  in 
cases  from  Ontario  as  therein  specified,  does 
not  apply  to  a  case  in  which  the  action  was 
pending  when  the  Act  came  into  force  although 
the  jQ^pnent  directly  appealed  from  may  not 
hare  been  pronounced  until  afterwards.  Hyde 
T.  Lindsay,  xxix.,  90. 

416.  Controverted  election  —  Trial  of  peti- 
iion  —  Extension  of  time  —  Appeal  —  Juris- 
djetion.] — Ob  25th  May,  1901.  an  order  was 
made  liy  Mr.  Justice  Belanger  for  the  trial 
of  the  petitxm  against  the  appellant's  return 
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as  a  member  of  the  House  of  Commons  for 
Beauharnois  thirty  days  after  judgment  should 
be  given  by  the  Supreme  Court  on  an  appeal 
then  pending  from  the  decision  on  preliminary 
objections  to  the  petition.  Such  judgment  was 
given  on  29th  October  and  on  19th  November, 
on  application  of  the  petitioner  for  instruc- 
tions, another  order  was  made  by  the  said 
judge  which  decided  that  juridical  days  only 
should  be  counted  in  computing  the  said  thirty 
days,  stating  that  such  was  the  meaning  of 
the  order  of  25th  May,  and  that  6th  Decem- 
ber would  be  the  date  of  trial.  On  the  peti- 
tion coming  on  for  trial  on  6th  December  ap- 
pellant moved  for  peremption  on  the  ground 
that  the  six  months'  limit  for  hearing  Imd  ex- 
pired. The  motion  was  reused  and  on  the 
merits  the  eleiction  was  declared  void.  On  ap- 
peal to  the  Supreme  Court,  Held,  Davies,  J., 
dissenting,  that  an  appeal  would  not  lie  from 
the  order  of  19th  November;  that  the  judge 
had  power  to  i|iake  such  order,  and  its  effect 
was  to  extend  the  time  for  trial  to  6th  De- 
cember, and  the  order  for  peremption  was,, 
therefore,  rightly  refused.  Beauharnois  Elec- 
tion Case,  xxxii..  111. 

417.  Appeal  —  Controverted  election — Judif- 
ment  dismissing  petition.] — ^An  appeal  does  not 
lie  to  the  Supreme  Court  of  Canada  from  a 
judgment  dismissing  an  election  petition  for 
want  of  prosecution  withn  the  six  months 
prescribed  by  s.  32  of  The  Dominion  Contro- 
verted Elections  Act  (R.  S.  C.  c.  9).  Riche- 
Ueu  Election  Case,  xxxii.,  118. 

418.  Jurisdiction  —  Amount  in  controversy 
— Interest  before  action  —  60  d  61  Vict.  c. 
34.  8.  1  (c).l — A  judgment  for  $1,000  damages 
with  interest  from  a  da'te  before  action 
brought  is  appealable  under  60  &  61  Vict.  c. 
34,  s.  1  (c).  Canadian  Railway  Accident  Ins. 
Co.  V.  McNevin,  xxxii.,  194. 

419.  Ontario  appeals  —  Application  for 
leave  to  appeal  refused  by  provincial  court  — 
60  d  61  Vict.  c.  34  (D.)— -Quashing  by4ato-— 
Appeal  de  piano  —  Special  leave.] — ^The  ap- 
peals to  the  Supreme  Court  from  judgments  of 
the  Court  of  Appeal  for  Ontario  are  exclusive- 
ly governed  by  the  provisions  of  60  &  61 
Vict.  c.  34  (D.)  and  no  appeal  lies  as  of  right 
unless  gfven  by  that  Act.  Town  of  Aurora 
V.  Village  of  Markham,  xxxii.,  457. 

420.  Appeal  from  Court  of  Review — Judg- 
ment  of  trial  court  varied  —  Construction  of 
statute. 

See  No.  289.  ante. 

421.  Jurisdiction  —  Matter  in  controversy — 
Right  of  t^peal  —  Personal  condemnation  — 
Action  possessoire. 

See  No.  96.  ante. 


33.  Stay  of  Proceedings. 

422.  Privy  Council  —  Cross-appeal  —  Stay 
of  proceedings  —  Practice  —  Costs.] — Where 
t|ie  respondent  has  taken  an  appeal,  from  the 
same  judgment  as  is  complained  of  in  the  ap- 
peal to  the  Supreme  Court  of  Canada,  to  the 
Judicial  Committee  of  Her  Majesty's  Privy 
Council,  the  hearing  of  the  appeal  to  the  Su- 
preme Court  win  be  stayed  until  the  Privy 
Council  appeal  has  been  decided,  upon  the  re- 
spondent undertaking  to  proceed  with  dili- 
gence in  the  appeal  so  taken  by  him. — In  the 


131 


APPEALS  TO  THE  SUPEEME  COTJET. 


132 


case  in  question  the  costs  were  ordered  to  be 
costs  in  the  cause.  Eddy  v.  Eddv,  4th  October. 
1898. 

423.  Inscription  pending  appeal  to  Privy 
Council  —  Stay  of  proceedings  —  Coats  J] — 
Where  an  appeal  had  been  inscribed  for  hear- 
ing in  the  Supreme  Court  of  Canada  after 
notice  of  an  appeal  in  the  same  matter  by  the 
respondent'  to  the  Privy  Council,  upon  motion 
on  behalf  of  the  respondent  the  proceedings 
in  the  Supreme  Court  were  stayed  with  costs 
against  the  appellant  pending  the  decision  of 
the  Privy  Council  upon  the  respondent's  ap- 
peal, (ii'ddy  V.  Eddy  [IS'o.  422,  ante]  fol- 
lowed.) Bank  of  Montreal  v.  Demers,  xzix., 
435. 

424.  Election  appeal  —  Peremptory  order 
for  hearing  —  Stay  of  proceedings  refused. 
See  Election  Law.  67. 


34.  TniE  FOB  Appealing. 

425.  Time  for  appealing  —  Delay  in  settling 
vninutes  —  Vacation  —  Formal  entry  of  judg- 
ment —  Special  rule  for  Quebec  cases.]— 
Where  any  substantial  matter  remains  to  be 
determined  on  the  settlement  of  the  minutes, 
the  time  for  appealing  to  the  Supreme  Court 
of  Canada  will  run  from  the  entry  of  the 
judgment,  otherwise  it  will  run  from  the  date 
on  which  the  judgment  is  pronounced. — In  the 
Province  of  Quebec  the  time  runs  in  every  case 
from  the  pronouncing  of  the  judgment.  O* Sul- 
livan V.  Harty,  ziii.,  431. 

426.  Time  for  appealing  —  Supremo  and 
Exchequer  Courts  Act,  s.  25  —  Pronouncing  of 
judgment,] — Where  the  Court  of  Appeal  for 
Ontario  reversed  the  judgment  of  the  Vice- 
Chancellor  in  favour  of  the  plaintiff,  and  dis- 
missed the  action. — Held,  that  in  such  case  no 
substantial  question  could  remain  to  be  settled 
before  the  entry  of  the  judgment,  and  the  time 
for  appealing  to  the  Supreme  Court  of  Canada 
would  therefore  run  from  the  pronouncing  of 
the  judgment.  0*ISulliva7i  v.  Harty  (13  S.  C. 
R.  431),  distinguished.  Walmjley  v.  Griffith, 
xiii.,  434;  Cass.  S.  C.  Prac.  (2  ed.)  63. 

427.  Time  for  appealing  —  Entry  of  judg- 
ment —  Varying  minutes  —  Settlement  of  sub- 
stantial questions.] — After  the  minutes  were 
settled,  they  were  varied  upon  motion  by  the 
respondents,  before  the  full  court  in  British 
Columbia,  by  striking  out  certain  declarations 
respecting  the  rights  of  parties  on  both  sides 
and  also  with  respect  to  costs.  Held,  that 
there  being  substantial  questions  to  be  de- 
cided before  the  judgment  could  be  entered, 
the  time  for  appealing  to  the  Supreme  Court 
of  Canada  would  run  from  the  date  of  the 
entry  of  judgment.  O^ Sullivan  v.  Harty  (13 
Can.  S.  C.  R.  431),  followed.  Martley  v. 
Carson,  xiii.,  439. 

428.  Habeas  corpus  —  Time  for  appealing 
— Commencement  of  proceedings  in  appeal.] — 
On  appeal  to  the  Supreme  Court  of  Canada 
in  matters  of  habeas  corpus  the  first  step  is 
the  filing  of  the  case  in  appeal  with  the  regis- 
trar.— ^Judgment  of  the  C>ourt  of  Appeal  (12 
Ont.  P.  R.  635)  in  a  habeas  corpus  proceed- 
ing was  pronounced  13th  November,  1888;  no- 
tice of  appeal  was  immediately  given  but  the 
case  in  appeal  was  not  filed  in  the  Supreme 


Court  until  18th  February,  1889.— FcW,  that 
the  appeal  was  not  brought  within  60  days 
from  the  date  on  which  the  judgment  sought 
to  be  appealed  from  was  pronounced  and  there 
was  no  jurisdiction  to  hear  it.  In  re  Smart, 
xvi..  396. 

429,  Practice  —  Reference  —  Report  of  re- 
feree —  Time  for  moving  against  —  Notice  of 
appeal  —  Cons,  rules  848,  849— Extension  of 
time  —  Confirmation  of  report  by  lapse  of 
time.] — In  an  action  by  V.  against  a  muni- 
cipality for  damages  from  injury  to  property 
by  the  negligent  construction  of  a  drain,  a  re- 
ference was  ordered  to  an  official  referee  "  for 
inquiry  and  report  pursuant  to  s.  101  of  the 
Judicature  Act  and  rule  552  of  the  High  Court 
of  Justice."  The  referee  reported  that  the 
drain  was  improperly  constructed,  and  that  V. 
was  entitled  to  $600  damages.  The  municipal- 
ity appealed  to  the  Divisional  Court  frqm  the 
report,  and  the  court  held  that  the  appeal  was 
too  late,  no  notice  having  been  given  within 
the  time  required  by  cons,  rule  §48  and  re- 
fused to  extend  the  time  for  appealing.  A 
motion  for  judgment  on  the  report  was  also 
made  by  V.  to  the  court  on  which  it  was 
claimed  on  behalf  of  the  municipality  that 
the  whole  case  should  be  gone  into  upon  the 
evidence,  which  the  courC  refused  to  do.  Held, 
affirming  the  decision  of  the  Court  of  Appeal, 
that  the  appeal  not  having  been  brought  with- 
in one  month  from  the  date  of  the  report,  as 
required  by  cons,  rule  848,  it  was  too  late; 
that  the  report  had  to  be  filed  by  the  party 
appealing  before  the  appeal  could  be  brought, 
but  the  time  could  not  be  enlarged  by  his  de- 
lay in  filing  it;  and  that  the  refusal  to  ex- 
tend the  time  was  an  exercise  of  judicial  dis- 
cretion with  which  the  Supreme  Court  would 
not  interfere.  Townshdp  of  Colchester  South 
V.  Valad,  xxiv..  622. 

430.  Time  limit  —  Commencement  of  — 
Pronouncing  or  entry  of  judgment  —  Security 
— Extension  of  time  —  Order  of  judge  —  Va- 
cation —  R.  S.  C.  c.  1S5,  ss.  40,  42,  46.] — On 
the  trial  of  an  action  the  plaintiffs  obtained  a 
verdict  which  the  Divisional  Court  set  aside, 
the  Court  of  Appeal  allowed  an  appeal,  and 
restored  the  judgment  at  the  trial,  reducing 
the  amount  of  damages  by  a  certain  specified 
sum. — Held,  that  nothing  substantial  remained 
to  be  settled  by  the  minutes  on  entering  the 
formal  judgment  of  the  Court  of  Appeal,  and 
the  time  for  appealing  therefrom  to  the  Su- 
preme Court  ran  from  the  pronouncing  and 
not  from  the  entry  of  such  judgment.  O^Sul- 
livah  V.  Harty  (13  Can.  S.  O.  R.  431)  ; 
Walmsley  v.  Grifiith  (13  Can.  S.  C.  R.  434)  ; 
Martley  v.  Carson  (13  Can.  S.  C.  R.  439)  fol- 
lowed.— By  s.  42  of  the  Supreme  and  Ex- 
chequer Courts  Act  (R.  S.  C.  c.  135),  a  court 
proposed  to  be  appealed  from,  or  a  judge 
thereof  may  allow  an  appeal  after  the  time 
prescribed  therefor  by  s.  40  has  expired,  but 
an  ordet  by  the  court  below  or  a  judge  thereof, 
extending  the  time,  wul  not  authorize  the  Su- 
preme Oourt  tr  a  Judge  thereof  to  accept  se- 
curity after  the  60  days  have  elapsed.— The 
60  days  for  appealing  to  the  Supreme  Court 
prescribed  by  s.  40  of  the  Act.  is  not  sus- 
pended during  the  vacation  of  that  court  es- 
tablished by  its  rules.  Neios  Printing  Co.  v, 
Macrae,  xxvi.,  695. 

431.  Time  Limit — Commencement  of — Pro- 
nouncing or  entry  of  judgment  —  Security  — 
Extension  of  time  —  R:  S.  C.  c.  1S5,  W.'  40 
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42.  i^.]— On  the  trial  of  an  action  to  set  aside 
A  chattel  mortgage,  the  plaintiff  obtained  a  de- 
claration that  the  mortgage  was  void,  and  an 
order  setting  it  aside  without  costs.  The  de- 
cision was  reversed  on  appeal,  and  the  action 
dismissed  with  costs,  both  in  the  Court  of  Ap- 
peal and  in  the  court  below,  by  'a  judgment 
pronoanced  on  the  7th  November.  1895.  The 
minutes  had  not  been  settled  until  some  days 
afterwards,  and  at  the  time  of  the  settlement 
the  draft  minutes  were  altered  by  the  Regis- 
trar of  the  Court  of  Appeal  by  refusing  costs 
to  one  of  the  respondents,  and  also  by  chang- 
ing a  direction  therein  as  to  the  payment  over 
of  funds  on  deposit  abiding  the  decision  of  the 
suit.  On  an  application  made  more  than  60 
days  from  the  pronouncing  of  the  judgment, 
for  the  approval  of  security  under  s.  46  of  the 
Supreme  and  Exchequer  Courts  Acts;  Held, 
that  nothing  substantial  remained  to  be  set- 
tled by  the  minutes  so  as  to  take  the  case  out 
of  the  general  rule  that  the  time  for  appeal- 
ing runs  from  the  pronouncing  of  the  judg- 
ment, and  that  the  application  was  too  late. 
Mart tn  v.  iSampson,  xxvi.,  707. 

432.  Arts.  1020,  1209,  1220  C  P.  Q.—Ex- 
pirution  of  time  limit  —  Forfeiture  of  right — 
Condition  precedent  —  Ouster  of  jurisdiction 
— Objection  taken  by  court  —  Waiver, "l — ^The 
proTisions  of  arts.  1020  &  1209  C.  P.  Q.,  limit- 
ing the  time  for  inscription  and  prosecution 
of  appeate  to  the  Court  of  Queen's  Bench,  are 
not  conditions  precedent  to  the  jurisdiction  of 
the  conn  to  hear  the  appeal  and  they  may 
therefore  be  waived  by  the  respondent  Cimon 
r.  The  Queen  (23  Can.  S.  C.  K.  62)  referred 
ui.— [Compare  I^ark  Iron  Gate  Co.  v.  Voates 
(L.  R.  5  C.  P.  634)].  Lord  v.  The  Queen, 
mi,  165. 

433.  Appeal  by  the  Crown — Special  grounds 
—Ertensian  of  time.] — Where  an  application 
was  made  by  the  Crown  for  an  extension  of 
time  for  leave  to  appeal  after  the  time  pre- 
scribed by  50  &  51  Vict.  c.  10,  s.  51,  as 
amended  by  53  Vict.  c.  35,  and  special  grounds 
were  not  dusclosed  in  the  material  read  on  the 
application  as  reasons  for  such  extension,  the 
application  was  refused.  MacLean  v.  The 
(^een,  4  Ex.  C.  R.  257. 

434-  Esckequer  Court  judgment — Lapse  of 
time  for  appealing-ScB  post  facto  rule — Set- 
twg  dovn  for  hearing — Costs, 

See  Practice  of  Sufbeme  Ooxtbt,  114. 

435.  Appeal  per  saltum  —  Jurisdiction  of 
Yukon  Territorial  Judges — Extension  of  time 
ffff  sppealing. 

See  No.  337a,  ante. 

436.  [XoTB  of  an  Ontario  decision.]  On- 
tsHo  practice  as  to  granting  leave — Extension 
of  time — Appeal  from  order,] — ^The  Court  of 
Appeal  for  Ontario  has  held  that  no  appeal 
lies  to  that  court  from  an  order  of  a  judge  of 
tlkat  court  extending  time  for  appealing,  under 
t.  26,  Supreme  and  Exchequer  Courts  Act. 
Actfl  V.  Travellers'  Ins,  Co.  (9  Ont.  App.  R. 
M).  Re  Central  Bank  of  Canada  (17  Ont.  P. 
R.395). 


APPROPRIATION  OF  PATMBKTS. 

See  Patment. 


ARBITRATIONS. 

1.  Appeals,  1-4. 

2.  Abbitrators,  Appointment  and  Quali- 

fication, 5-9. 

3.  Assessment  of  Damages,  1017. 

4.  Boundaries,  18. 

5.  Condition  Precedent,  19-27. 

6.  Costs,  28,  29. 

7.  County  Buildings,  30. 

8.  Dominion  Arbitrators,  31,  32. 

9.  Drainage,  33-37. 

10.  Execution  of  Award,  38-41. 
11.*  Forms,  42-45. 

12.  Mistake,  46. 

13.  Setting  Aside  Awabd,  48-56. 


1.  Appeals. 

1.  Appeal  —  Jurisdiction  —  Award  —  B.  C. 
Arbitration  Act  —  Judgment  on  motion — En- 
forcing  award,] — The  full  court  in  British 
Columbia  affirmed  an  award  in  favour  of  the 
respondent  for  compensation  for  the  opening 
of  a  highway  through  his  lands  by  the  Town- 
ship of  Langley  under  a  by-law  passed  in 
June,  1896.  The  Supreme  Court  quashed  the 
appeal  for  want  of  jurisdiction  on  a  motion  to 
that  effect  based  on  grounds  ( 1 )  that  the 
judgment  appealed  from  was  not  one  on  a 
motion  to  set  aside  the  award  nor  by  way  of 
appeal  from  the  award,  within  R.  S.  C.  c. 
135,  s.  24,  S.-S.  (/).  (2)  That  no  appeal  could 
lie.  (3)  That  the  judgment  merely  permitted 
the  enforcement  of  the  award  by  allowing  re- 
sDondent*s  appeal  from  the  order  of  a  County 
Court  judge  refusing  an  application  to  enforce 
the  award  and  referring  the  matter  back  to 
the  arbitrators  for  furtner  consideration  and 
that  no  appeal  could  lie.  (4)  That  no  appeal 
lies  to  the  Supreme  Court  of  Canada  from 
a  judgment  on  a  motion  under  s.  13  of  R.  S. 
B.  C.  (1897)  c.  9,  to  enforce  an  award  or 
from  a  judgment  in  anneal  from  such  an 
order.  Township  of  Langley  v.  Duffy,  30th 
May,  1899. 

2.  Appeal  from  award  —  Intcrease  of  dam- 
ages— Cross-appeal, ' 

See  Appeal,  123. 

3.  Appellate  court  increasing  award — Hear- 
ing additional  testimony  —  Appreciation  of 
evidence. 

See  Appeal,  12. 

4.  Reference  by  consent — R.  S.  O.  (1877) 
e,  50/s.  189 — Appeal. 

See  Appeal,  11. 


2.  Abbitrators,  Appointment  and  Qualifi- 
cation. 

6.  Railways — Prohibition  —  Expropriation 
-T—  Death  of  arbitrator  pending  award  —  51 
Viot.  c.  29,  ss.  156.  157 — Lapse  of  time  for 
making  award — Statute,  construction  of — Art. 
12  C,  C]  —  In  relation  to  expropriation  for 
railway  purposes,  ss.  156  and  157  of  "  The 
Railway  Act,"  (51  Vict.  c.  29,  (D.>),  pro- 
vide : — "  156.  A  majority  of  the  arbitrators  at 
the  first  meeting  after  their  appointment  or 
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the  sole  arbitrator,  shall  fix  a  day  on  or  be- 
fore which  the  award  shall  be  made;  and,  if 
tne  same  is  not  made  on  or  before  such  day, 
or  some  other  day  to  which  the  time  for 
making  it  has  been  prolonged,  either  by  con- 
sent of  the  parties  or  by  resolution  of  the  arbi- 
trators, then  the  sum  oflPered  by  the  company 
as  aforesaid,  shall  be  the  compensation  to  be 
paid  by  the  company."  **  157.  If  the  sole  arbi- 
trator appointed  by  the  judge,  or  any  arbi- 
trator appointed  by  the  two  arbitrators  dies 
before  the  award  has  been  made,  or  is  dis- 
qualified, or  refuses  or  fails  to  act  within  a 
reasonable  time,  then,  in  the  case  of  the  sole 
arbitrator,  the  judge,  upon  the  application  of 
either  party,  and  upon  being  satisfied  by  affi- 
davit or  otherwise  of  such  death,  disqualifica- 
tion, refusal  or  failure,  may  appoint  another 
arbitrator  in  the  place  of  such  sole  arbitra- 
tor ;  and  in  the  case  of  any  arbitrator  appoint- 
ed by  one  of  the  parties,  the  company  and 
party  respectively  "may  each  appoint  an  arbi- 
trator in  the  place  of  its  or  his  arbitrator  so 
deceased,  or  not  acting ;  and  in  the  case  of  the 
third  arbitrator  appointed  by  the  two  arbitra- 
tors, the  provisions  of  section  one  hundred 
and  fifty-one  shall  apply ;  but  no  recommence- 
ment or  repetition  of  the  previous  proceedings 
shall  be  required  in  any  case."  (Section  151 
provides  for  the  appointment  of  a  third  arbi- 
trator either  by  the  two  arbitrators  or  by  a 
judge.) — held,  that  the  provisions  of  s.  157 
apply  to  a  case  where  the  arbitrator  appointed 
by  the  proprietor  died  before  the  award  had 
been  made,  and  four  days  prior  to  the  date 
fixed  for  making  the  same;  that  in  such  a 
case  the  proprietor  was  entitled  to  a  reason- 
able time  for  appointment  of  an  arbitrator  to 
fill  the  vacancy,  and  to  have  the  arbitration 
proceedings  continued  although  the  time  so 
fixed  had  expired  without  any  award  having 
been  made,  or  the  time  for  making  it  pro- 
longed. Shannon  v.  Montreal  Park  d  Island 
Ry.  Co,,  xxviii.,  374. 

6.  Expropriation  —  Street  railioay  —  Muni- 
cipal ownership  —  Notice  —  Refusal  to  name 
arbitrator. 

See  Municipal  Institution,  116. 

7.  Expropriation — Form  of  appointment  of 
arbitrator — Subsequent  conduct  of  party. 

See  No.  13,  infra. 

8.  Construction  of  contract  —  Inconsistent 
conditions  —  Dismissal  of  contractor  —  Archi- 
tecfs  powers — Arbitrator — Disqualification  — 
Probable  bias — Rejection  of  evidence — Judge*s 
discretion  as  to  order  of  evidence. 

See  Contract,  63. 

9.  Disqualification  of  arbitrator  —  Occa- 
sional employment — Notary — 44  Vict,  c.  J^ 
(Q-)] — ^An  award  was  made  by  a  majority  of 

arbitrators  on  the  1st  Sept..  1883.  establishing 
at  the  amount  of  $4,474  the  indemnity  to  be 
paid  to  respondents  for  land  of  which  they 
were  dispossessed  by  appellants  under  45  Vict, 
c.  23  (Q.).  Action  was  taken  for  that 
sum  and  co8ts  of  arbitration  and  law  costs, 
amounting  altogether  to  $4,658.20,  and  a  judg- 
ment recovered  with  interest  and  costs,  which 
was  affirmed  by  the  Queen's  Bench.  The  prin- 
cipal defence  was  that  C,  being  agent  of  re- 
spondents, w^as  disqualified  to  act  as  their  arbi- 
trator. Held,  that  the  evidence  shewed  that 
C.  was  not  in  the  continuous  employ  of  re- 
spondents, but  acted  for  them  from  time  to 
time  only,  in  his  professional  capacity  as  a 
notary  public,  and  not  in  any  other  capacity, 


he  was  not  disqualified.  North  Shore  Ry,  Co. 
V.  Vrsuline  Ladies  of  Quebec,  Cass.  Dig  (2 
ed.)»  36. 


3.    Assessment  of  Damages. 

10.  Award  of  official  arbitrators — Past  and 
future  damages — Appeal — 42  Vict,  c,  8  (D.) 
— Review  of  award.] — On  a  reference  being 
made  to  the  official  arbitrators  of  certain 
claims  made  by  H.  a^inst  the  government  for 
damages  to  land  arising  out  of  the  enlarge- 
ment of  the  Lachine  Canal,  the  arbitrators 
awarded  $9,216  in  full  and  final  settlement  of 
all  claims.  On  appeal  to  the  Exchequer  Court 
by  H^  Taschereau,  J.,  increased  the  amount 
to  $lo,990,  including  $5,600  for  damages  to 
the  land  from  1877  to  1884  by  leakage  from 
the  canal  since  its  enlargement,  and  reserved 
to  H.  the  right  to  claim  future  damages  from 
that  date.  Held,  reversing  the  judgment  of 
the  Exchequer  Court  affirming  the  award  of 
the  arbitrators,  that  it  must  be  taken  that  the 
arbitrators  dealt  with  every  item  of  H.'s  claim 
submitted  to  them  and  included  in  their  award 
all  past,  present  and  future  damages,  and  that 
the  evidence  did  not  justify  any  increase  of 
the  amount  awarded.  —  Gwynne,  J.,  was  of 
opinion     that  under  42  Vict.  c.  8,  s.  38,  the 

I  Supreme  Court  had  power  (although  the 
I  Crown  did  not  appeal  to  the  Exchequer  Court) 
1  to  review  the  award  of  the  arbitrators,  and 
I  that  in  this  case  $.1,000  would  be  an  ample 
,  compensation  for  ^any  injury  that  the  claim- 
j  ant's  land  can  be  said  to  have  sustained,  which 
I  upon  the  evidence  can  be  attributed  to  the 
I  work  of  the  enlargement  of  the  canal.  2' he 
■  Queen  v.  Hubert,  xiv.,  737. 

11.  Expropriation — /.  C.  Ry.  Co, — Award 
of  official  arbitrators — Compensation  for  land 
--■Speculative  values — Appellate  Court.} — On 
appeal  from  a  judgment  of  the  Exchequer 
Court  increasing  the  award  of  the  official  arbi- 
trators for  expropriation  of  land  for  the  Inter- 
colonial Railway.  Held,  reversing  the  judg- 
ment appealed  from  (1  Ex.  C.  R.  191),  and 
restoring  the  award,  that  to  warrant  an 
interference  with  an  award  of  value  neces- 
sarily largely  speculative  an  appellate  court 
must  be  satisfied  beyond  all  reasonabfe 
doubt  that  some  wrong  principle  has 
been  acted  on  or  something  overlooked 
which  ought  to  have  been  considered  by  the 
arbitrators,  and  upon  the  evidence  in  this  case 
the  court  refused  to  interfere  with  the  amount 
of  compensation  awarded.  The  Queen  v.  Par- 
adis;  The  Queen  v.  Beaulieu,  1  Ex.  C.  U.  191. 

12.  Sub-contract  —  Part  performance —  Re- 
scission —  Quantum  meruit  —  Reconsideration 
of  award.} — P.  was  a  contractor  with  the 
government  of  Canada  for  building  a  post 
office   and    K.  was    sub-contractor  to    do  the 

I  mason  and  brick  work  for  a  lump  sum,  the 
sub-contract  consisting  simply  of  an  offer  to 
give  the  work  for  the  sum  named  and  an 
acceptance  by  K.  P.,  being  dissatisfied  with 
the  work  done  by  K.,  took  the  contract  out  of 
his  hands  before  it  was  completed  and  finish- 
ed it  himself.  K.  brought  action  for  the  value 
of  work  done  by  him  and  on  reference  by  the 
court  to  arbitration  an  award  was  made  in 
K.'s  favour.  The  Court  of  Appeal  set  aside 
the  award  and  remitted  the  case  to  the  arbi- 
trator for  further  consideration,  holding  that 
though  the  contract  did  not  authorize  P.  to 
take  over  the  work  and  finish  it  at  K.'s  ex- 
pense, and  the  latter  was,  therefore,  entitled 
to  recover  on  the  quantum  meruit,  yet  the  cost 
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of  completins;  the  work  was  considerably  in 
excess  »(  the  contract  price. — Held,  reversing 
the  judgment  appealed  from,  that  as  it  appear- 
ed from  the  evidence  that  the  arbitrator  fully 
ondeistood  the  matter  and  got  all  the  infor- 
mstioD  that  could  be  obtained  on  the  subject, 
and  as  no  impropriety  or  mistake  was  shewn 
to  hs^-e  been  committed  by  him,  no  benefit 
could  result  from  sending  the  award  back  for 
reconsideration,  and  the  decree  of  the  Court  of 
Appeal  was  not  justified.  Kennedy  v.  Pigott, 
xviii,  699. 

13.  Expropriation^R.  8.  Q,  art,  5164,  m. 
J2,  16,  17,  IS,  Z^—Atoard—Arhitratora*  juris- 
dktUm — Lands  injuriously  affected — 43  do  44 
Virt.  c.  4^  (P.Q.) — Appeal — Amount  in  con- 
fro«r»jf.]  —  On  an  expropriation  respondent, 
naming  his  arbitrator,  declared  he  only  ap- 
fioiDted  him  to  watch  over  the  arbitrator  of 
the  company,  but  the  company  recognized  him 
oScially  and  subsequently  an  award  of 
IL974^  damages  and  costs  for  land  expro- 
priated was  made  under  art.  5164,  R.  S.  Q. 
The  demand  for  expropriation  as  formulated 
in  the  notice  to  arbitrate  was  for  the  width  of 
the  track,  but  the  award  granted  damages  for 
3  feet  outside  of  the  fences  on  each  side  as 
fceinfT  valueless.  In  an  action  by  the  company 
to  set  aside  the  award — Held,  aflSrming  the 
judgment  appealed  from  (following  15  O.  L. 
K.  ^{iiOt.  that  the  appointment  of  respondent's 
arbitrator  was  valid  under  the  statute  and 
bound  both  parties,  and  that  in  awarding 
damages  for  land  injuriously  affected  on  each 
*id*'  of  the 'track  the  arbitrators  had  not  ex- 
''**ded  their  jurisdiction.  —  Strong  and  Tas- 
clwreau,  JJ.,  doubted  if  the  matter  in  contro- 
^•»f>y  was  sufficient  to  give  the  court  juris- 
dktioo  to  hear  the  appeal,  the  award  being 
BDder  12,000.  but,  assuming,  without  deciding 
that  there  was  jurisdiction,  they  concurred  in 
the  judgment  on  the  merits.  Quebec,  Mont- 
morency d  Charlevoix  R.  Co.  v.  Mathieu^  xix., 

42a 

U.  Expropriation  under  RaUtcay  Act  —  R, 
S.  r.  c.  109,  9.  S.  $8,  20-21— Discretion  of 
•rbitntors  —  Atcard  —  Inadequate  compensa- 
tion.]— An  award  in  expropriation  proceedings 
JodiT  the  Railway  Act,  R.  S.  C.  c.  109,  where 
tbe  arbitrators  acted  in  good  faith  and  fair- 
Lfss  in  considering  the  value  of  the  property 
before  the  railway  passed  through  it,  and  its 
T&Iue  after  the  railway  had  been  constructed, 
ind  the  sum  awarded  was  not  so  grossly  and 
K^ndaioosly  inadequate  as  to  shock  one's 
^tfr^  of  justice,  should  not  be  interfered  with. 
Judgment  appealed  from  (M.  L.  R.  6  Q.  B. 
2>s*i  affirmed.  Benning  v.  Atlantic  d  ^^.  TV. 
Sf.  Co„  XX..  177. 

15.  RailKCf/s  —  Eminent  domain  —  Expro- 
pristion  of  Lands  —  Evidence  —  Findings  of 
ittri—ffuty  of  appellate  court — .51  Vict,  c- 
2J  ilJ.)'\ — On  an  arbitration  in  a  matter 
of  tlw*  expropriation  of  land  under  the  provi- 
«ionR  of  *•  The  Railway  Act,"  the  majority  of 
t^  arbitrators  appeared  to  have  made  their 
««iDpntatioD  of  the  amount  of  the  indemnity 
awarded  to  the  owner  of  the  land  by  taking 
an  average  of  the  different  estimates  made  on 
behalf  of  both  parties  according  to  the  evi- 
•imre  before  them. — Held,  reversing  the  deci- 
•»B  of  tlie  Court  of  Queen's  Bench,  and  re- 
»torm|?  the  judgment  of  the  Superior  Court 
'Ta^^reau  and  Girouard.  J  J.,  dissenting), 
tiiat  the  award  was  properly  set  aside  on  the 
iT-pfai  to  the  Superior  Court,  as  the  arbitra- 
^9n  appeared  to  have  proceeded  upon  a  wrong 


nrinciple  in  the  estimation  of  the  indemnity 
thereby  awarded.  Grand  Trunk  Ry.  Co.  v. 
Coupal,  xxviii..  531.  , 

16.  Expropriation  by  raihoay — Description 
of  land — Setting  aside  award— -Compensation 
for  riparian  rights. 

See  Expropriation,  21. 

17.  Damages — Award — Interest, 

See  ExPBOPRiATiON,  10. 


4.  Boundaries. 

18.  Agreement  respecting  lands  —  Bound- 
aries —  Referee* s  decision  —  Bornage  —  Arts. 
941-940  and  1341  et  seq.  C.  C,  P.]— The  owners 
of  contiguous  farms  executed  a  deed  for  the 
purpose  of  settling  a  boundary  line  between 
their  lands,  thereby  naming  a  third  person  to 
ascertain  and  fix  the  true  division  line  upon 
the  ground,  and  agreeing  further  to  abide  by 
his  decision,  and  accept  the  line  which  he 
might  establish  as  correct.  On  the  conclusion 
of  the  referee's  operations  one  of  the  parties 
refused  to  accept  or  act  upon  his  decision,  and 
action  was  brought  by  the  pther  party  to 
have  the  line  so  established  declared  to  be  the 
true  boundary,  and  to  revendicate  the  strip  of 
land  lying  upon  his  side  of  it. — Held,  re- 
versing the  judgment  of  the  Court  of  Queen's 
Bench,  that  the  agreement  thus  entered  into 
was  a  contract  binding  upon  the  parties  to  be 
executed  between  them  according  to  the  terms 
therein  expressed,  and  was  not  subject  to  the 
formalities  prescribed  by  the  Code  of  Civil 
Procedure  relating  to  arbitrations.  McGoey 
V.  Leamy,  xxvii.,  545. 


5.  Condition  Precedent. 

19.  Policy  of  insurance  —  Condition  prece- 
dent— Matters  in  differ€nce,^ — A  question  as 
to  payment  of  premiums  was  held  to  be  a 
difference  **  relating  to  the  insurance  "  within 
the  meaning  of  the  arbitration  clause  of  the 
policy.    Anchor  Marine  Ins.  Co.  v.  Corbctt,  ix., 

73. 

20.  Reference  by  Crown — Costs  disallowed 
— Waiver  of  strict  rights.'] — A  claim  against 
the  Crown,  for  the  value  of  work  alleged  to 
have  been  done  in  the  construction  of  a  bridge 
contracted  for,  such  value  not  having  been  in- 
cluded in  the  final  certificate  of  the  engineer, 
having  been  referred  to  arbitration  under  31 
Vict.  c.  12.^Held.  that  the  certificate  of  the 
engineer  was  under  the  contract  a  condition 
precedent  to  recovery,  but  if  the  Crown  had 
intended  to  rely  on  its  strict  rights  it  should 
not  have  referred  the  claim  to  arbitration  and 
it  should,  therefore,  not  be  allowed  the  costs 
in  any  of  the  courts.  The  Queen  v.  Starrs, 
xvii.,  118. 

21.  Policy  of  fire  insurance — Condition  pre- 
cedent to  action — Award.] — A  condition  in  a 
policy  of  fire  insurance  provided  that  no 
action  should  be  maintainable  against  the  com- 
pany for  any  claim  thereunder  until  after  an 
award  obtained  in  the  manner  provided,  fixing 
the  amount  of  the  claim.  ^«*^^..  that  the 
making  of  such  award  was  a  condition  prece- 
dent to  any  right  of  action  to  recover  for  a 
loss  under  the  policy.  Gucrin  v.  Manchester 
Fire  Assur.  Co.,  xxix.,  139. 
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22.  Rivers  and  streams — Floatable  waters 
— Construction  of  statute—'*  The  Saw-logs 
Driving  Act"—R.  8.  O.  (1887)  c.  ni—Arhi- 
tration — Action  upon  award — River  improve- 
ments— Detention  of  logs — Damages. 1 — When 
logs  being  floated  down  a  stream  are  untea- 
sonably  detained  by  reason  of  others  being 
massed  in  front  of  them  the  owner  is  entitled 
to  an  arbitration  under  the  Saw-logs  Driving 
Act  to  determine  the  amount  of  his  damages 
for  such  detention  and  is  not  restricted  to  the 
remedy  provided  by  s.  3  of  that  Act,  namely, 
removing  the  obstruction.  Judgment*  of  the 
Court  of  Appeal  (26  Ont.  App.  R.  19)  re- 
versed. Cockourn  d  Sons  v.  Imperial  Lumber 
Co.,  xzx.,  80. 

*z*>.  Use  and  occupation  of  land-^Booming 
and  storing  logs—C,  S.  L,  C.  c.  51 — Necessity 
of  award-^Right  of  action.^ — The  provisions 
of  C.  S.  L.  C.  c.  51  do  not  take  away  from 
the  parties  the  right  of  proceeding  by  action 
(see  7  Q.  L.  R.  28G;  15  R.  L.  514).  Breakey 
v.  Carter,  12th  May,  1885.  Cass.  Dig.  (2  ed.) 
463. 

24.  Street  Railway  Co. — jLgreement  with 
municipality — Repair  of  roadtcay — Termin- 
ation of  franchise. 

See  CONTBACT,  86. 

25.  Contract — Agreement  for  arbitration  in 
— Suspension  of  nght  of  action. 

See  Contract,  62. 

26.  Contract  for  construction  of  railway — 
Condition  precedent  to  payment — Certificate 
of  engineer  as  sole  arbiter. 

iSfee. Contract,  69. 

27.  Riparian  rights — Building  dams — Pen- 
ning back  water  —  Improvement  of  water- 
courses— Art.  55^5  R.  S.  Q. — Arbitration — 
Condition  precedent — New  grounds  on  appeal 
—  Assessment  of  damages  —  Interference  by 
appellate  court. 

See  Rivers  and  Streams,  6. 


6.  Costs. 

28.  Expropriation  of  land — Railway — Mat- 
ters considered  by  arbitrators — Estimation  of 
indemnity — Costs.] — ^A  railway  company,  hav- 
ing taken  lands  for  the  purposes  of  their  rail- 
way, made  an  offer  which  was  not  accepted 
and  the  matter  was  referred  to  arbitration 
under  the  Cons.  Railway  Act.  1879.  On  the 
day  that  the  arbitrators  met  the  company 
executed  an  agreement  for  a  crossing  over  the 
land,  in  addition  to  the  money  payment,  and 
it  appeared  that  the  arbitrators  took  the  mat- 
ter of  the  crossing  into  consideration  in  mak- 
ing their  award.  The  amount  of  the  award 
was  less  than  the  sum  offered  by  the  company, 
and  both  parties  claimed  to  be  entitled  to  the 
costs  of  the  arbitration,  the  company  because 
the  award  was  less  than  their  offer,  and  the 
owner  because  the  value  of  the  crossing  was 
included  in  the  sum  awarded  which  would 
make  it  greater  than  the  offer.  Held,  affirm- 
ing the  Court  of  Appeal  for  Ontario,  Gwynne, 
J.,  dissenting,  that  under  the  circumstances 
neither  party  was  entitled  to  costs — ^Appeal 
dismissed  with  costs.  (See  5  O.  R.  674). 
Ontario  d  Quebec  R,  Co.  v.  Philbrick,  xii., 
288. 


29.  Reference  by  Crown  to  arbitrators — 
Waiver  of  strict  rights — Disallowance  of 
Costs."} — ^Where  the  Crown  intended  to  rely 
only  on  strict  rights,  it  ought  not  to  have 
referred  a  matter  to  arbitration  and,  there- 
fore, no  costs  were  allowed.  The  Queen  v. 
Starrs,  xvii.,  118. 


7.  Ck>UNTY  Buildings. 

30.  Municipal  Corporation — Construction  of 
Statute— 55  Vict.,  o.  42,  ss.  397,  m,  467.  473 
{Ont.) — City  separated  from  county — Main- 
tenance of  court  house  and  gaol — Care  and 
maintenance  of  prisoners.} — No  compensation 
can  be  awarded  by  arbitrators  to  a  County 
Council  in  respect  of  the  use,  by  a  city  separ- 
ated from  that  county,  of  the  court  house  and 
gaol  unless  the  question  is  specifically  referred 
to  them  by  a  by-law  of  each  municipality.  A 
claim  for  compensation  for  the  care  and  main- 
tenance of  prisoners*  stands,  as  far  as  the 
meaning  to  be  given  to  the  word  **  city  "  is 
concerned,  upon  the  same  basis  as  a  claim 
for  the  use  of  the  court  house  and  ^aol.  Judg- 
ment of  the  Court  of  Appeal  for  Ontario  (24 
Ont.  App.  R.  409),  affirmed.  County  of  Carle- 
ton  V.  City  of  Ottawa,  xxviii.,  (506. 


8.  Dominion  Arbitrators. 

31.  Appeal — Jurisdiction — Award  of  arbi- 
trators—54  d  55  Vict.  c.  6  {D)—54  Vict, 
c.  2  {Ont.)— 54  Vict.  c.  4  {Que.)}— In  an 
award  made  under  the  provisions  of  the  Acts, 
54  &  55  Vict.  c.  6,  s.  16  (D.),  54  Vict.  c. 
2,  8.  6,  (Ont.)  and  54  Vict,  c  4,  s.  6  (Que.), 
there  can.  be  no  appeal  to  the  Supreme  Court 
of  Canada,  unless  the  arbitrators  in  making 
the  award  set  forth  therein  a  statement  that 
in  rendering  the  award  they  have  proceeded 
on  their  view  of  a  disputed  question  of  law. 
In  re  Common  School  Funds  and  Lands,  xxx., 
306. 

32.  Debts  of  Province  of  Canada — Deferred 
liabilities — Toll  bridge — Reversion  to  Crown — 
Indemnity — Condition  precedent — Petition  of 
right— B.  N.  A.  Act,  1867,  s.  lll—LiabUity  of 
Province  of  Canada — Remedial  process. 

See  Constitutional  Law,  8. 
And  see  Dominion  Arbitrators. 


9.  Drainage. 

33.  Ditches  and  Watercourses  Act.  1894 
{Ont.) — Owner  of  land — Declaration  of  own- 
ership— Defects — Validating  award — 57  Vict, 
c.  55—58  Vict.  c.  54  (On*.)]— A  lessee  of. 
land  with  an  ontion  to  purchase  the  fee  is  not 
an  owner  who  can  initiate  proceedings  for  con- 
struction of  a  ditch  under  the  Ditches  and 
Watercourses  Act,  1894.  of  Ontario.  Town- 
ship of  Osgoode  v.  York  (24  Can.  S.  C.  R. 
282),  followed. — If  the  initiating  party  is  not 
really  an  owner  the  filing  of  a  declaration  of 
ownership  under  the  Act  will  not  confer  jur- 
isdiction.— Section  24  of  the  Act.  which  pro- 
vides that  an  award  thereunder,  after  expira- 
tion of  the  time  for  appealing  to  the  judge, 
or  after  it  is  affirmed  on  appeal,  shall  be  bind- 
ing notwithstanding  any  defects  in  form  or 
substance  either  in  the  award  or  any  of  the 
proceedings,  does  not  invalidate  an  award  or 
proceedings    where    the    party    initiating    the 
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latter  is  not  an  owner.     Township  of  MoKU- 
lop  Y.  Township  of  Logan,  xxix.,  702. 

34.  Drainage — Defective  award — Evidence 
— Failure  to  adjudicate — Reference  to  Court 
of  Itevision — Irregular  assessment — Survey- 
or's report. 

See  Dbainaoe,  1. 

35.  Intermunicipal  works  —  Sewer — Entry 
into  adjoining  municipality — R,  S.  O.  {1887) 
e.  m.  s.  41i),  s.'S,  16^61  Vict.  c.  28,  s.  20 
{Ont). 

See  Municipal  Corporation,  85. 

36.  Arbitration  and  Award — Drainage — In- 
juring liability — Ca^es  arising  under  R.  S.  O. 

(1887)  c.  18i— Neglect  to  repair  drains. 
See  Drainage,  2. 

37.  Award  by  Drainage  Referee — 5^  Tict. 
c.  51  {Ont.) — Appeal — Jurisdiction — R.  8.  C. 
c.  ISo,  s.  24 — Costs. 

See  Appeal,  52. 


10.  Execution  op  Award. 

38.  Expropriation  of  lands — Compensation 
— Recovery — Money  deposited.'] — The  proper 
mode  of  enforcing  an  award  of  compensation 
for  lands  expropriated  under  the  Railway  Act 
is  by  an  order  of  a  judge  in  chambers.  Cana- 
dian Pac.  Ry.  Co.  v.  Little  Seminary  of  Ste. 
Thiriae,  xvi..  606. 

39.  Award — Lessor  and  lessee — Covenant  in 
lease — Breach — Payment  of  compensation — 
Condition  precedent  to  action. 

See  Lessor  and  Lessee.  1. 

40.  Railway  expropriation  —  Award  on — 
Additional  Interest — Conflrmaiion  of  IHtle — 
Railway  Act,  1888,  ss.  162,  110,  112. 

See  Expropriation,  23. 

41.  Expropriation  proceedings  —  Recourse 
for  indemnity — Montreal  City  charter — 59 
Vict,  c,  Ji9,  s.  17. 

See  Action,  48. 


11.  Forms. 

42.  Expropriation — 43  d  M  Vict.  c.  ^S  s. 
9  (Que.) — Award — Description  of  land — Pro- 
cedure— Faits  et  articles — Order  pro  confessiJt 
—Art.  225.  G.  C.  P.J— On  12th  March,  1885, 
B.  instituted  an  action' against  the  company, 
based  on  an  award,  under  43  &  44  Vict.  c. 
43,  8.  9.  for  land  appropriated  for  the  North 
Shore  Railway.  The  company  not  having 
pleaded  foreclosure  was  granted,  and  process 
for  interrogatories  on  faits  et  articles  was 
issued,  returnable  on  26th  April ;  the  company 
made  default;  on  18th  June  the  faits  et 
articles  were  declared  taken  pro  confessis; 
on  16th  May.  B.  consented  that  defendant  be 
allowed  to  plead;  on  7th  July  a  plea  was 
filed,  alleging  that  the  arbitration  had  been 
irre^nlar  and  was  against  the  weight  of  evid- 
ence. On  2nd  September,  B.  inscribed  for 
hearing  on  merits,  on  which  day  the  companj^ 
moved  for  leave  to  answer  faits  et  articles 
and  the  motion  was  refused.  The  notice  of 
expropriation  and  the  award  both  described 


the  land  expropriated  as  No.  1,  on  the  plan  . 
of  the  railway,  but  in  another  part  of  the 
notice  it  was  described  as  part  of  cadastral  lot 
2345,  and  in  the  award  as  forming  part  of 
lots  2344-2345.  On  6th  December  judgment 
was  rendered  in  favour  of  B.  for  the  amount 
of  the  award,  but  the  Court  of  Queen's  Bench 
reversed  the  judgment,  holding  the  award  bad 
for  uncertainty  and  that  the  case  should  be 
sent  back  to  the  Superior  Court  to  allow  de- 
fendants to  answer  the  faits  et  articles. — Held, 

(1)  reversing  the  judgment  appealed  from, 
Taschereau.  J.,  dissenting,  that  there  was  no 
uncertainty  in  the  award  as  the  words  of  the 
award  and  notice  were  sufficient  of  themselves 
to  describe  the  property  intended  to  be  expro- 
priated and  which  was  valued  by  arbitrators. 

(2)  That  the  motion  for  leave  to  answer  faits 
et  articles  had  been  properly  refused  by  the 
Superior  Court.  Beaudet  v.  North  Shore  Ry, 
Co.,  XV.,  44. 

[The  Privy  Council  refused  leave  to  ap- 
peal.] 

43.  Form  of  award — Specifh  finding  on  each 
of  the  matters  in  difference.'^  —  Plaintiffs 
brought  ejectment  to  recover  possession  of  cer- 
tain lands  in  the  parish  of  P.  After  cause 
was  at  issue,  under  a  rule,  all  matters  in 
difference  were  referred  to  arbitration,  and  the 
arbitrators  were  to  have  power  to  make  an 
award  concerning  the  glebe  and  church  lands 
at  P.,  and  to  make  a  separate  award  con- 
cerning the  school  lands  at  P.  The  powers 
of  the  arbitrators  were  to  extend  to  all  ac- 
counts and  differences  between  the  parish  and 
the  late  rector,  and  the  defendant  as  his  ex- 
ecutrix, and  also  between  the  defendant  in- 
dividually and  the  parish.  The  arbitrators 
made  two  awards; — First,  as  to  the  school 
lands,  that  defendant  was  indebted  to  plain- 
tiffs, as  such  executrix,  on  the  school  moneys, 
in  the  sum  of  $1,400;  that  defendant  should 
pay  that  sum  to  plaintiffs :  and  that  judg- 
ment should  be  entered  for  plaintiffs  for  that 
amount ;  —  Secondly,  as  to  the  glebe  and 
church  lands,  that  plaintiffs  were  entitled  to 
recover  the  lands  claimed,  and  that  judgment 
in  ejectment  be  entered  for  plaintiffs  with 
costs ;  and,  after  reciting  that  all  accounts  re- 
specting the  receipt  and  disbursement  of  all 
moneys  received  from  interest,  rent  and  sale 
of  these  lands  by  the  late  rector,  or  his  agents, 
or  by  defendant  as  his  executrix,  were  also 
referred  to  them,  as  well  as  all  accounts  and 
differences  between  the  parish  and  the  defend- 
ant individually,  they  further  awarded  that 
defendant  should  **pay  to  the  plaintiffs  the 
sum  of  $1  in  full  of  the  same,'.'  saving  and 
excepting  the  matters  in  controversy  respect- 
ing the  school  lands,  on  which  they  had  made 
a  separate  award;  and  that  judgment  should 
be  entered  for  the  plaintiffs  for  the  said  sum 
of  $1.  They  also  awarded  that  the  defendant 
should  pay  all  costs  of  the  reference  and 
award.  On  appeal  from  the  judgment  of  the 
Supreme  Court  of  Nova  Scotia  setting  aside 
the  awards ;  Held,  that  the  awards  sufficiently 
specified  the  claims  submitted,  and  the  various 
capacities  in  which  such  claims  arose.  That 
the  first  award,  being  against  the  defendant 
in  her  representative  capacity,  could  not  be 
considered  against  her  personally,  and  nega- 
tived any  claim  of  that  kind,  and  also  was  an 
adjudication  against  the  defendant  that  she 
had  assets ;  and  that  the  finding  in  the  second 
award,  that  the  defendant  should  pay  $1, 
could  be  considered  a  finding  as  against  her 
in  her  individual  capacity  for  that  sum,  and, 
as  to  the  claims  of  the  plaintiffs  against  her 
for  moneys  received  by  her  husband,  or  by  her 
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as  his  ezecutriz,  as  a  finding  against  the 
plaintiffs  on  their  claim.  That  the  part  of  the 
second  award,  directing  payment  of  the  costs 
of  the  reference  and  award  was  bad,  but  might 
be  abandoned.  St,  George's  Parish  v.  King, 
iL,  143. 

44.  Submission — Special  directions  as  to  in- 
quirif — Mediators  —  Award  —  Finality — Art, 
134s,  C,  O.  jp.] — ^M.  claiming  money  from  the 
Government  of  Quebec  under  a  contract  for 
construction  of  a  railway,  agreed  to  submit 
to  3  mediators  {amiables  compositeurs)  all 
controversies  and  difficulties  between  the  Gov- 
ernment and  himself.  The  submission  stated 
that  these  mediators  should  inquire  into  the 
intent  of  the  obligation  of  the  contract  be- 
tween the  government  and  M. ;  the  alterations 
and  modifications  made  in  the  plans,  particu- 
lars and  specifications  mentioned  in  the  con- 
tract; what  influence  the  alterations  and 
modifications  may  have  had  on  the  obliga- 
tions of  M.  and  on  those  of  the  government; 
the  delays  caused  by  reasons  irrelevant  to  the 
action  of  the  contractor;  the  pecuniary  value, 
whether  for  more  or  for  less,  of  the  alterations 
or  any  increase  in  the  works;  and  finally,  all 
things  connected  with  the  matter  and  the  ex- 
ecution of  the  contract,  and  with  regard  to 
the  charges  and  obligations  of  both  the  govern- 
ment and  the  contractor,  according  to  the 
terms  of  the  contract.  It  also  provided  that 
the  award  was  to  be  executed  as  a  final  and 

.conclusive  judgment  of  the  highest  court  of 
justice.  The  award,  after  reciting  the  matters 
in  controversy,  found  that  the  government  was 
indebted  to  M.  in  $147,473,  and  annexed  there- 
to an  affidavit  stating  they  had  inquired  into 
all  matters  and  difficulties  submitted  to  them 
as  appeared  in  the  deed  of  submission.  This 
being  much  less  than  the  claim,  M.  filed  a  peti- 
tion of  right,  asking  that  the  award  be  set  aside 
on  the  ground  that  it  did  not  cover  the  matters 
so  referred  and  decided  matters  not  men- 
tioned in  the  submission.  The  Superior  Court 
set  aside  the  award.  The  Queen^s  Bench  re- 
versed that  judgment  and  dismissed  the  peti- 
tion. Held,  affirming  the  Court  of  Queen's 
Bench,  Strong  and  Taschereau,  JJ.,  dissent- 
ing, that  the  object  of  the  submission  was 
to  ascertain  what  amount  the  contractor  was 
to  receive  from  the  government,  and  the  speci- 
fication of  the  several  matters  referred  to  in 
the  submission  was  merely  to  secure  that,  in 
determining  the  amount,  the  mediators  should 
fully  consider  all  these  matters,  and  all  mat- 
ters having  been  so  considered  the  award  was 
yalid.^ — Per  Fournier,  J.  Mediators  are  not 
subject  to  art.  1346,  C.  C.  P.  and  their  award 
upon  matters  under  reference  can  only  be  set 
aside  by  reason  of  fraud  or  collusion.  Jic- 
Ureevy  v.  The  Queen,  xix.,  180. 

45.  Railway  expropriation — Description  of 
lands — Notice. 

See  EXPBOPBIATION,  24. 


12.  Mistake. 

46.  Policy  of  insurance — AJisdescriptton  of 
risk — Reference  of  claim  to  arbitration — 
Waiver.]  —  Where  an  insurance  has  been 
treated  as  existing  by  the  reference  of  a  claim 
for  loss  to  arbitration  under  a  clause  in  the 
policy,  the  insurer  is  estopped  from  setting  up 
the  defence  of  no  contract  on  the  ground  of 
mistake  made  on  the  nart  of  the  insured  in 
describing  the  risk.  City  of  London  Ins.  Co, 
V.  Smith,  XV..  69. 


47.  Award  final  by  submission  —  Setting 
aside  —  Wrong  principle  —  Mistake.^  —  Ab 
award  will  not  be  set  aside  on  the  ground  that 
a  memo.,  furnished  by  the  arbitrator  to  the 
losing  party  after  its  publication,  shewed  that 
the  accounts  between  the  parties  were  adjusted 
upon  a  wrong  principle,  the  defect,  if  any,  not 
being  a  mistake  on  the  face  of  the  award  or  in 
some  paper  forming  part  of,  and  incorporated 
with,  the  award,  and  there  being  no  admission 
by  the  arbitrator  himself  that  he  had  made 
a  mistake.    McRae  v.  Lemay,  xviii.,  280. 


13.  Setting  Aside  Award. 

48.  Award  remitted  back — The  P,  E,  Island 
Land  Purchase  Act  of  1875,  s.  45,'\ — ^The 
Prince  Edward  Island  legislature  had  author- 
ity to  enact  the  "  Land  Purchase  Act  of  1875," 
and  an  award  thereunder  of  the  commissioners 
could  not  be  quashed  and  set  aside,  or  de- 
clared invalid  and  void,  on  an  application 
made  to  the  Supreme  Court  of  the  province; 
but  it  could  have  been  remitted  back  to  the 
commissioners  in  the  manner  prescribed  by 
8.  45  of  the  Act.  The  application  for  the  rule 
in  the  court  below  not  having  been  made  with- 
in the  proper  time,  nor  according  to  the  pro- 
visions of  that  section,  the  decision  of  that 
court  is  against  the  express  words  of  the 
statute,  and  cannot  be  allowed  to  stand. 
Kelly  V.  Sulivan,  i.,  1, 

49.  Procedure — Enlarging  time  for  making 
award — New  ground  on  nppeal.} — In  an  ac- 
tion on  contract,  the  differences  were,  by  rule 
of  court,  and  consent  of  parties,  submitted 
to  arbitration.  The  award  was  to  be  made 
on  or  before  1st  May,  1877,  or  such  further 
or  ulterior  day  as  the  arbitrators  might  in- 
dorse from  time  to  time  on  the  order.  The 
time  for  making  the  award  was  exten(^.d  by 
the  arbitrators  till  1st  September.  1877.*  On 
31st  August,  1877,  the  attorneys  for  plain- 
tiff and  defendants,  by  consent  indorsed  on 
the  rule,  extended  the  time  till  the  8th  Septem- 
ber. On  7th  September  the  arbitrators  made 
their  award  in  favour  of  plaintiff  for  $5,001.42 
in  full  settlement  of  all  matters  in  difference. 
Held,  reversing  the  judgment  appealed  from 
(13  N.  S.  Rep.  98),  that  where  the  parUes, 
through  their  attorneys,  consent  to  extend  the 
time  for  making  an  award  under  a  rule  of  re- 
ference, such  consent  does  not  operate  as  a 
new  submission,  but  is  an  enlargement  of  the 
time  under  the  rule  and  a  continuation  to  the 
extended  period  of  the  authority  of  the  arbi- 
trators, and  therefore  an  award  made  within 
the  extended  period  is  an  award  made  under 
the  rule  of  reference,  and  is  valid  and  binding 
on  the  parties.  2.  That  the  fact  of  one  of 
the  parties  being  a  municipal  corporation  made 
no  difference.  3.  That  in  Nova  Scotia,  where 
the  rule  nisi  to  set  aside  an  award  specifies 
certain  grounds  of  objection,  and  no  new 
grounds  are  added  by  way  of  amendment  In 
the  court  below,  no  other  ground  of  objection 
to  the  award  can  be  raised  on  appeal.  Oakes 
V.  City  of  Halifax,  iv.,  640. 

50.  Misconduct  of  arbitrators — Bill  to  rec- 
tify award — Prayer  for  general  rslief— Juris- 
diction— Practice — Scandalous  factum — Dis- 
cipline— Costs.] — The  bill  was  to  rectify  an 
award  under  an  arbitration,  because  the  arbi- 
trators had  considered  matters  not  included 
in  the  submission,  and  divided  the  sums  re- 
ceived by  the  defendant  from  the  plaintiffs, 
on  the  ground  that  defendant's  brother  and 
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partner  was  a  i>arty  to  such  receipt,  although 
the  partnership  affairs  of  the  defendant  and 
his  brother  were  excluded  from  the  submission. 
The  bill  prayed  that  the  award  might  be 
amended,  and  the  defendant  decreed  to  pay 
the  amount  due  the  plaintiffs  on  the  award 
being  rectified,  and  that,  in  other  respects, 
the  award  should  stand  and  be  binding  on  the 
parties.  There  was  also  a  prayer  for  general 
relief.  Held,  affirming  the  judgment  appealed 
from  (23  N.  B.  Rep.  392).  that  to  grant  the 
decree  prayed  for  would  be  to  make  a  new 
awards  which  the  court  had  no  jurisdiction  to 
do,  but  (reversing  the  court  below),  that 
under  the  prayer  for  general  relief  the  plain- 
tiff was  entitled  to  have  the  award  set  aside. 
The  plaintiff's  factum  containing  reflections 
on  the  conduct  of  the  judges  of  the  court  be- 
low, was  ordered  to  be  taken  off  the  files  as 
scandalous  and  impertinent,  and  the  appeal 
was  allowed  without  costs.  Vernon  v.  Oliver, 
xi.   156. 

51.  Reconsideration — Setting  aside  atoard — 
Time  for  application— 9  d  10  Wm.  III.  c.  15, 
B.  2 — R.  8.  O.  (1887)  c.  53,  8.  37— Reference 
hack  to  arbitrators — Concealment — New  evid- 
ence.'}— In  Ontario,  the  law  regulating  the 
time  for  applying  to  set  aside  an  award  made 
under  rule  of  court  or  to  remit  it  to  the  ar- 
bitrators for  re-consideration  and  re-determin- 
ation, is  R.  S.  O.  (1887)  c.  53,  s.  37,  and  it 
is  not  necessary  that  the  application  should 
be  made  before  the  last  day  of  the  term  next 
after  the  making  of  the  award,  as  provided  by 
9  &  10  Wm.  in.  c.  15.  8.  2.  Gwynne,  J.,  dis- 
senting.— ^An  award  may  be  remitted  to  arbi- 
trators for  re-consideration  and  re-determin- 
ation under  the  Ontario  statute  though  the  re- 
sult of  the  re-consideration  may  be  to  have 
the  award  virtually  set  aside  by  a  different, 
or  even  contrary,  decision  of  the  arbitrators. — 
The  court  is  justified  in  remitting  an  award 
to  the  arbitrators  if  fraud  or  fraudulent  con- 
cealment on  the  part  of  the  persons  in  whose 
favour  it  is  made  is  established,  or  if  new  evid- 
ence is  discovered  whicn.  by  the  exercise  of 
reasonable  diligence,  could  not.  have  been  dis- 
covered before  the  award  was  made.  Green 
V.  Citizens  Ins.  Co,,  xviii.,  338. 

52.  Amiahles  compositeurs — Art,  13^6  C,  C. 
P. — Fraud."} — Per  Foumier,  J. — ^Mediators  are 
not  subject  to  art.  1340  C.  C.  P.,  and  their 
award  on  the  matters  under  reference  can 
only  be  set  aside  for  fraud  or  collusion.  Mc- 
Greevy  v.  The  Queen,  xix.,  180. 

53.  Setting  aside  award — Eofpiration  of  time 
fixed  by  9  d  10  Wm.  III.  c.  15.)— The  appel- 
lant B.  became  plaintiff  by  order  of  revivor 
in  a  suit  originally  by  P.  against  L.  for  dis- 
solution, account  and  winding-up  of  partner- 
ship. A  decree  was  made  by  consent  for  re- 
ference to  three  arbitrators,  there  being  also 
a  deed  of  submission,  in  the  same  terms  as  the 
decree,  subsequently  executed  by  the  parties. 
An  award  was  made  on  the  13th  August,  and 
Lk's  solicitor,  on  2nd  September.  1878.  served 
notice  of  appeal.  Appellant's  solicitor,  on  8th 
October,  1878,  sensed  notice  consenting  to  an 
order  setting  aside  the  award.  No  action  be- 
ing taken  Uiereon,  appellant,  on  2nd  Decem- 
ber, 1878.  served  notice  of  motion  for  an  order 
to  set  aside  the  award;  and,  after  argument, 
an  order  was  made  on  26th  March,  1879.  set- 
ting aside  the  award  with  costs.  (26  Gr. 
373 1 .  L.  appealed  to  the  Court  of  Appeal  for 
Ontario,  which  reversed  the  order  and  dis- 
missed the  motion  to  set  aside  the  award,  on 


the  ground  that  it  was  made  too  late.  (5  Ont. 
App.  R.  1).  Held,  that  the  motion  was  not 
made  within  the  time  allowed  by  the  statute, 
9  &  10  Wm.  III.  c.  15.  and  as  no  good  reason 
was  flriven  for  the  delay  the  judgment  of  the 
Court  of  Appeal  should  be  affirmed.  Appeal 
dismissed  with  costs.  Bickford  v.  Lloyd,  2l8t 
June,  1880;  Cass.  Dig.   (2nd  ed.)  35. 

54.  Railtoays — Expropriation  of  land — De- 
fective awards  —  Signatures  of  arbitrators  — 
Equity  of  redemption — Notice  of  meeting — 
Amending  answer — Objections  taken  in  ap- 
pellate court — Costs — New  trial.] — Bills  tx> 
enforce  awards  and  recover  moneys  thereunder 
for  lands  taken  by  the  company — (see  41  U. 
C.  Q.  B.  195;  28  U.  C.  C.  P.  309;  5  Ont. 
App.  R.  13,  and  9  Ont.  App.  R.  310).  In 
the  Supreme  Court,  counsel  for  the  appellants 
for  the  first  time  contended  that,  in  the  Nor- 
veil  case,  the  award  was  bad  because  the  ar- 
bitrators had  dealt  only  with  the  equity  of 
redemption  of  the  land-owner,  and  in  the  other 
cases,  that  the  awards  were  bad  on  their  face, 
being  signed  by  only  two  of  the  three  arbitra- 
tors without  shewing  a  notice  to  the  third 
arbitrator. — Held,  in  the  Norvell  case,  that  the 
company  should  be  allowed  to  amend  the 
answer  in  the  Court  of  Chancery  to  shew  that 
the  award  was  in  respect  only  of  the  equity  of 
redemption  and  not  the  fee  simple,  and  that 
upon  such  amendment  being  made  the  award 
should  be  declared  null  and  void;  and,  in  the 
other  cases,  that  the  company  should  be  at 
liberty  to  amend  the  answers  to  shew  that 
the  awards  were  made  by  two  of  the  arbi- 
trators in  the  absence  of,  and  without  notice 
of  the  meeting  of  said  two  arbitrators  to  the 
third  arbitrator,  with  liberty  to  the  plaintiffs 
to  file,  with  the  registrar  of  the  Supreme 
Court,  signification  of  their  desire  for  new 
trials,  when  such  new  trials  should  be  granted 
without  costs ;  in  default  of  such  signification 
in  any  case  the  award  was  declared  null  and 
void. 

Appeals  allowed  without  costs,  objections 
having  been  taken  for  the  first  time  on 
appeal.  Canada  Southern  Ry.  Co.  v.  Norvell; 
Canada  Southern  Ry.  Co.  v.  Cunningham; 
Canada  Southern  Ry.  Co.  v.  Duff;  Canada 
Southern  Ry.  Co,  v.  Gatfield.  Cass.  Dig.  (2 
ed.),  34;  Cass.  S.  C.  Prac.  (2  ed.),  83. 

55.  Expropriation  —  35  Vict,  c,  32,  s,  7 
(Que.) — Interference  with  award  of  arbitra- 
tors.}— In  a  matter  of  expropriation  the  de- 
cision of  a  majority  of  arbitrators,  men  of 
more  than  ordinary  business  experience,  upon 
a  question  merely  of  value  should  not  be  in- 
terfered with  on  appeal.  Lemoine  v.  City  of 
Montreal;  AUan  v.  City  of  Montreal,  xxiii., 
390. 

56.  Award — Appeal — Questions  of  fact — 
Second  Award — Arbitrator  functus  officio.} — 
S.  and  P.  were  engaged  in  business  together, 
under  a  written  agreement,  in  the  packing  and 
selling  of  fruit,  and  a  dispute  having  arisen 
as  to  the  state  of  accounts  between  them,  a 
third  person  was  chosen  to  enable  them  to 
effect  a  settlement.  S.  claimed  that  the  person 
so  chosen  was  only  to  go  over  the  accounts 
and  make  a  statement,  while  P.  contended 
that  the  whole  matter  was  left  to  him  as  an 
arbitrator.  This  nerson.  having  gone  over  the 
accounts,  made  out  a  statement  shewing  $2.S5 
to  be  due  to  S.,  and  some  time  afterwards  he 
presented  a  second  statement  shewing  the 
amount  due  to  be  $286.  S.  was  given  a  cheque 
for  the  latter  amount,  which,  he  asserted,  was 
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taken  only  on  account,  and  he  afterwards 
brought  an  action  for  the  winding-up  of  the 
partnership  affairs.  Held,  affirming  the  deci- 
sion of  the  Court  of  Appeal  for  Ontario,  that 
whether  or  not  there  was  a  submission  to 
arbitration  was  a  question  of  fact  ieis  to  which 
the  Supreme  Court  of  Canada  would  not,  on 
appeal,  interfere  with  the  finding  of  the  trial 
judge  that  all  matters  were  submitted,  affirmed 
as  it  was,  by  a  Divisional  Court  and  the 
Court  of  Appeal.  Held,  further,  that  there 
was  a  valid  award  for  $235 ;  that  having  made 
his  award  for  that  amount,  the  arbitrator  was 
functus  officio,  and  that  the  second  award  was 
a  nullity;  and  that  the  Divisional  Court  was 
wrong  in  holdinsr  that,  as  P.  relied  only  upon 
the  second  award,  the  judgment  should  be 
against  him  on  the  case  as  claimed  by  S. 
Snetsinger  v.  Peterson,  23rd  May,  1894. 


ABCHITECT. 

1.  Contract^  construction  of — Inconsistent 
conditions  —  Dismissal  of  contractor — Archi- 
tecfs  powers — Arbitrator  —  Disqualification — 
Probable  bias — Rejection  of  evidence — Judges 
discretion  as  to  order  of  evidence. 

See  Contract,  63. 

2.  Contract — Public  work  —  Progress  esti- 
mates—  Engineer's  certificate  —  Revision  by 
succeeding  engineer — Action  for  payment  on 
monthly  certificate. 

See  Contract,  100. 


ABTIFICE. 

See  Fraud. 


ASSESSBCENT. 

See    Arbitrations   —  Assessment    and 
Taxes — Damages — Municipal  Corporation. 


ASSESSBCENT  AND  TAXES. 

1.  Appeals,  1-5. 

2.  Business  Tax,  6-lG. 

3.  Collection  and  Distress,  17-26. 

4.  Domicile,  27-29. 

5.  Drainage,  30-36. 

B.  Exemptions.  37-47. 

7.  Interest,  48. 

8.  Local  Improvements,  49-58. 

9.  Sale  op  Lands.  59-61. 
10.  School  Rates,  62-64. 


1.  Appeals. 

1.  Appeal  from  assessment — Judgment  con- 
firming —  Payment  under  protest — Rpa  judi- 
cata,}— J.,  having  been  assessed  in  1896  on 
peri»onjil  property  as  a  resident  of  St.  John, 
N.  B.,  appealed  without  success  to  the  appeals 
committee  of  the  common  council  and  then 
applied  to  the  Supreme  Court  of  New  Bruns- 


wick for  a  writ  of  certiorari  to  quash  the  as- 
sessment, which  was  refused.  An  execution 
having  been  threatened  he  then  paid  the  taxes 
under  protest  In  1897  he  was  again  assessed 
under  the  same  circumstances,  and  took  the 
same  course  with  the  exception  of  appealing 
to  the  Supreme  Court  of  Canada  from  the 
judgment  refusing  a  certiorari,  and  that  court 
held  the  assessment  void  and  ordered  the  writ 
to  issue  for  quashing.  J.  then  brought  an 
action  for  repayment  of  the  amount  paid  for 
the  assessment  in  1896.  Heid,  affirming  the 
judgment  of  the  Supreme  Court  of  New  Bruns- 
wick, tliat  the  judgment  refusing  a  certiorari 
to  quash  the  assessment  in  1896  was  res  judi- 
cata against  J.,  and  he  could  not  recover  the 
amount  so  paid.  Jones  v.  City  of  St,  John, 
xxxi.,  320.  , 

2.  Want  of  notice — New  objection  taken  on 
appeal. 

See  No.  49,  infra, 

3.  Business  tarn — Setting  aside  by-law — Su- 
preme Court  Act,  s,  24  ig) — Jurisdiction, 

See  Appeal,  40. 

4.  Appeal — Jurisdiction — 52  Vict,  c.  57,  «. 
2  (D.)  —  Appointment  of  presiding  officers — 
County  Court  judges— 55  V%ct,  c.  48  (Ont,)  — 
57  Vict,  c,  51,  s.  5  iOnt,)'-^8  Vict,  c.  4t 
{Ont,)  —  Construction  of  statute  —  Appeal 
from  assessment — Final  judgment — "  Court  of 
Mst  resort," 

See  Appeal,  114. 

6.  Appeal — Jurisdiction — Annulment  of  pro- 
cdS'Veroal — Matter  in  controversy. 

See  Municipal  Corporation,  174. 


2.  Business  Tax. 

6.  Foreign  corporation  —  Branch  bank  — 
Gross  income — 31  Vict.  c.  5,  s.  4  (N.B.)} — 
L.,  manager  of  a  foreign  banking  corporation, 
having  a  branch  in  St.  John,  derived  during 
the  year  1875  an  income  of  $46,000.  but,  sus- 
tained losses  in  the  bank's  business  beyond 
that  amount.  The  bank,  having  made  no  gain, 
disputed  the  assessment  under  22  Vict.  c.  37; 
31  Vict.  c.  36;  and  34  Vict.  c.  18,  on  an  in- 
come of  $46,000.  Held,  Henry,  J.,  dissenting, 
that  under  the  Acts  relating  to  rates  and  taxes 
in  the  City  of  St.  John,  foreign  banking  cor- 
porations doing  business  in  St.  John  are  liable 
to  be  taxed  on  the  gross  income  received  by 
them  during  the  fiscal  year;  and  that  L.  had 
been  properly  assessed.  Lawless  v.  Sullivan, 
iii.,  117. 

[On  appeal  to  the  Privy  Council  the  judg- 
ment was  reversed:  6  App.  Cas.  373.] 

7.  Taofation  within  City  of  Halifax  —  S7 
Vict.  c.  SO,  s.  i— 27  Vict.  c.  81  (N.8,)'Ships 
not  registered  in  Halifax.} — K.  resided  and  did 
business  in  the  City  of  Halifax,  and  owned 
ships  always  sailing  abroad  not  registered  ac 
Halifax,  and  which  had  never  visited  the  Port 
of  Halifax.  Under  37  Vict.  c.  30,  s.  1.  and  27 
Vict.  c.  81.  Rs.  340.  347.  361  (N.S.),  the  as- 
sessors in  rating  the  property  of  K.  included 
the  value  of  these  vessels.  Held,  that  the  ship- 
ping in  question  did  not  come  within  the  mean- 
ing of  the  words  "  whether  such  ships  or  ves- 
sels be  at  home  or  abroad  at  the  time  of  assess- 
ment," in  said  s.  347,  and  therefore  were  not 
liable  to  be  assessed  for  city  rates.  City  of 
Halifax  v.  Kenny,  iii..  497. 
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8.  8t,  John  City  Assessment  Act,  1882,  J^ 
Vict.  c.  59  iN.B,) — Chartered  hank — Assess- 
ment an  capital  —  Par  value — Real  and  per-. 
Mual  property — payment — Protest — H  aiver — 
Quashing  roU.^ — Section  25,  St.  John  City  As- 
sesament  Act  of  1882.  provides  tliat  all  rates 
and  taxes  levied  and  imposed  upon  the  city 
shall  be  raised  by  an  equal  rate  upon  the  value 
of  the  real  estate  in  the  city,  upon  the  personal 
estate  of  the  inhabitants,  and  of  persons 
deemed  and  declared  to  be  inhabitants  and  resi- 
dents of  the  city,  and  upon  the  capital  stock, 
income,  or  other  thing,  of  joint  stock  com- 
panies, corporations,  or  persons  associated  in 
business,  and  after  providing  for  the  levying 
of  a  poll  tax,  **  that  the  whole  residue  to  be 
raised  shall  be  levied  upon  the  whole  ratable 
property,  real  and  personal,  and  ratable  in- 
come, and  joint  stock,  according  to  the  true 
and  real  value  and  amount  of  the  same  as 
nearly  as  can  be  ascertained,  provided  that 
joint  stock 'shall  not  be  rated  above  the  ipar 
value  thereof."  Section  28  provides  that.  *^all 
joint  stock  companies  and  corporations  shall 
be  assessed,  under  this  Act.  in  like  manner  as 
individuals;  and  for  the  purposes  of  such  as- 
sessment, the  president,  or  any  agent,  or  man- 
ager, of  such  joint  stock  companies  shall  be 
d^med  and  taken  to  be  the  owner  of  the  real 
and  personal  estate,  capital  stock  and  assets 
of  such  company  or  corporation,  and  shall  be 
dealt  with,  and  may  be  proceeded  against  ac- 
(M>rdingly."  The  president  of  the  Bank  of 
New  Brunswick,  was  assessed,  under  the  Act, 
on  real  and  personal  property  of  the  bank, 
valued  at  $1,100,000.  The  capital  stock  at  the 
time  of  assessment  was  $1,000,000.  and  he 
offered  to  pay  taxes  on  that  amount  which  was 
refused.  It  was  not  disputed  that  the  bank 
was  possessed  of  real  and  personal  property  of 
the  value  assessed.  The  Supreme  Court  (N. 
B.)  refused  certiorari  to  quash  the  assessment 
(23  N.  B.  Rep.  591.)  Held,  Fournier,  J., 
dissenting,  that  the  real  and  personal  property 
of  the  bank  are  part  of  its  capital  stock,  and 
that  the  assessment  could  not  exceed  the  par 
value  of  such  stock,  namely.  $1,000,000. — The 
chamberlain  may  summarily  issue  execution 
for  taxes  not  paid  within  a  certain  time  after 
notice,  and  to  avoid  execution  the  bank  paid 
the  taxes  under  protest.  Held,  that  such  pay- 
ment did  not  preclude  them  from  afterwards 
taking  proceedings  to  have  the  assessment 
quashed.     Ex  parte  Letcin,  xi.,  484. 

9.  Municipal  taw  —  RaUtcay  —  Statutory 
Btatement — Departure  from  form — 52  Vict.  c. 
?7.  #.  72.5  (N,B,) — Appeal — Arbitrary  rating.^ 
—By  52  Vict,  c.  27,  s.  125  (N.B.),  the  agent 
or  manager  of  any  joint  stock  company  or 
corporation  established  out  of  the  limits  of  the 
province  who  had  an  office  in  the  City  of  St. 
John.  N.B.,  therefor,  may  be  assessed  upon 
the  gross  and  total  income  received  for  his 
principals  with  specified  deductions  therefrom 
and  to  enable  the  assessors  to  rate  the  com- 
pany, etc.,  the  agent  or  manager  is  required 
on  Ist  May  each  year  to  furnish  to  the  as- 
sessors a  statement  under  oath  in  a  form  pre- 
scribed shewing  the  gross  income  for  the  year 
preceding  and  details  of  the  deductions :  and  in 
event  of  neglect  to  furnish  such  statement  the 
assessors  may  fix  the  rate  according  to  their 
best  judgment,  and  there  shall  be  no  appeal 
from  such  rate.  The  general  superintendent 
of  the  Atlantic  division  of  the  Canadian  Paci- 
fic Railway  has  an  office  for  the  company  in 
the  city,  and  was  furnished  by  the  assessors 
with  a  printed  form  to  fill  up  as  required  by 
the  Act,  ♦,  €. : — Gross  and  total  Income  received 


for  his  company  during  the  preceding  year,  as 
to  which  he  stated  that  no  such  income  had 
been  received  and  he  erased  the  clause,  '*  this 
amount  has  not  been  reduced  or  off  set  by  any 
loss,"  etc.,  the  other  items  were  not  filled  in. . 
This  was  handed  to  the  assessors  as  the  state- 
ment required,  and  they  treated  it  as  neglect . 
to  furnish  any  statement  and  rated  the  super- 
intendent on  a  large  amount  as  income  re- 
ceived. A  rule  for  a  certiorari  to  quash  the 
assessment  was  refused.  Held,  reversing  the 
judgment  appealed  from,  Fournier  and  Tas- 
chereau,  JJ.,  dissenting,  that  it  was  sufficiently 
shewn  that  the  company  had  no  income  from 
its  business  in  St.  John  liable  to  assessment;; 
that  the  superintendent  was  justified  in  de- 
parting from  the  prescribed  form  in  order  to 
shew  the  true  state  of  the  company's  business ; 
and  that  the  assessors  had  no  authority  to  dis- 
Tegard  the  statement  furnished  and  arbitrarily 
assess  the  superintendent  in  any  sum  they 
.  chose  without  making  inquiry  into  the  business 
of  the  company  as  the  statute  authorizes. 
Held,  that  the  provision  that  there  shall  be  no 
appeal  from  an  assessment  where  no  state- 
ment is  furnished  only  applies  to  an  appeal 
against  over- valuation  under  C.  S.  N.  B.  c. 
100,  s.  60.  and  not  to  an  appeal  against  the 
right  to  make  any  assessment.  Held,  per 
Gwynne,  J.,  that  s.  125  of  the  Act,  52  Vict,  c. 
27  (N.B.).  does  not  apply  to  railway  com- 
panies. Timmerman  v.  City  of  St.  John,  xxi., 
691. 

10.  Insurance  company  —  Net  profits — De- 
posit with  government — Statement  to  asses- 
sors— Variance  from  form — 52  Vict.  c.  27,  s. 
126  (JV.B.)] — By  St.  John  City  Assessment 
Law,  1889,  52  Vict.  c.  27.  s.  126,  the  agent  or 
manager  of  any  life  insurance  company  doing 
business  out  of  the  province  is  liable  to  be 
assessed  upon  the  net  profits  made  by  him  as 
such  agent  or  manager  from  premiums  received 
on  all  insurances  efl:ected  by  him ;  and  to  assist 
in  assessment  of  such  company,  the  agent  or 
manager  is  required  to  furnish  at  a  certain 
time  in  each  year  a  statement  under  oath,  in 
a  prescribed  form,  setting  forth  the  gross  in- 
come and  particulars  of  the  losses  and  deduc- 
tions claimed  therefrom,  and  shewing  the  rat- 
able net  profits  for  the  preceding  year. — By 
the  form,  deductions  to  be  made  from  the  gross 
income  consist  of  reinsurance,  rebate,  etc., 
actually  paid  and  accounts  paid  on  matured 
claims  on  policies  issued  by  such  agent  or 
manager.  In  the  form  presented  by  the  agent, 
there  was  no  amount  entered  for  deductions  of 
the  latter  class,  but  instead  thereof,  an  item 
was  inserted,  of  "75  per  cent,  of  prenaiums 
deposited  with  government  for  protection  of 
policy  holders."  which  was  an  addition  to  the 
form.  The  statement  shewed  that  the  -deduc- 
tions exceeded  the  gross  income,  leaving  no 
net  profits  to  be  taxed.  The  assessors  disre- 
garded the  result  shewn,  and  assessed  the 
agent  on  net  profits  for  the  year.  A  rule  nisi 
for  a  certiorari  to  quash  the  assessment  was 
obtained,  in  support  of  which  it  was  shewn  by 
affidavit  that  the  amount  required  to  be  de- 
posited with  the  Dominion  Government  was 
about  75  per  cent,  of  the  premiums  received, 
and  that  the  amount  of  such  deposits  from 
time  to  time  returned  to  the  company  was  ap- 
plied for  the  benefit  of  policy-holders  and 
formed  no  part  of  the  income  or  profits  of  the 
company.  The  Supreme  Court  (N.B.>  dis- 
charged the  rule  and  refused  to  quash  the  as- 
sessment on  the  grounds  that  the  srovernment 
deposit  was  part  of  the  income  of  the  company 
held  in  reserve  for  certain  purposes  and  f orme^ 
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no  part  of  the  expenditure,  and  that  the  agent 
had  no  right  to  strike  out  certain  requirements 
of*  the  form  prescribed  and  substitute  different 
statements  of  his  own.  Held,  reversing  the 
judgment  appealed  from,  Foumier  and  Tas- 
chereau,  JJ.,  dissenting,  that  the  agent  was 
justified  in  departing  from  the  form  to  shew 
the  real  state  of  the  business  of  the  company, 
and  the  deposit  was  properly  classed  with  the 
deductions,  and  the  assessors  had  no  right  to 
disregard  the  statement  and  arbitrarily  assess 
the  company  as  they  did. — Appeal  allowed 
with  costs.  Peters  v.  City  of  St,  John,  Cass. 
Dig.  (2  ed.)  56. 

11.  AsBessment  and  tawes — Tax  on  railioay 
— Nova  Scotia  Railway  Act  —  Exemption — 
Mining  company — Construction  of  railway  by 
—R.  S.  N,  S,  (5  8er,)  c.  53.]— By  R.  S.  N.  S. 
(5  ser.)  c.  53,  s.  9,  s.-s.  30,  the  roadbed,  etc., 
of  all  rail^way  companies  in  the  province  is  ex- 
empt from  local  taxation.  By  s.  1  the  first 
part  of  the  Act,  from  s.  5  to  33  inclusively, 
applies  to  every  railway  constructed  and  in 
operation,  or  thereafter  to  be  constructed  un- 
der the  authority  of  any  Act  of  the  legislature, 
and  by  s.  4,  part  two  applies  to  all  railways 
constructed  or  to  be  constructed  under  the  au- 
thority of  any  special  Act,  and  to  all  com- 
panies incorporated  for  their  construction  and 
working.  By  s.  5,  s.-s.  15,  the  expression  "the 
company"  in  the  Act  means  the  company  or 
party  authorized  by  the  special  Act  to  con- 
struct the  railway.  Held,  reversing  the  deci- 
sion of  the  Supreme  Court  of  Nova  Scotia, 
Gwynne,  J.,  dissenting,  that  part  one  of  this 
Act  applies  to  all  railways  constructed  under 
provincial  statutes  and  is  not  exclusive  of 
those  mentioned  in  part  two ;  that  a  company 
incorporated  by  an  Act  of  the  legislature  as 
a  mining  company,  with  power  '*  to  construct 
and  make  such  railroads  and  branch  tracks  as 
might  be  necessary  for  the  transportation  of 
coals  from  the  mines  to  the  place  of  shipment, 
and  all  other  business  necessary  and  usually 
performed  on  railroads,"  and  with  other 
powers  connected  with  the  working  of  mines 
"and  operation  of  railways,**  and  empowered 
by  another  Act  (49  Vict.  c.  45  [N.S.] )  to  hold 
and  work  the  railway  "  for  general  traffic,  and 
the  conveyance  of  passengers  and  freight  for 
hire,  as  well  as  for  all  purposes  and  operations 
connected  with  said  mines  in  accordance  with 
and  subj^t  to  the  provisions  of  part  two  of 
c.  53,  R.  S.  N.  S.  (5  ser.),  entitled  *Of  Rail- 
ways,'" is  a  railway  company  within  the 
meaning  of  the  Act ;  and  that  the  reference  in 
49  Vict.  c.  145,  s.  1.  to  part  two  does  not  pre- 
vent said  railway  from  coming  under  the  oper- 
ation of  the  first  part  of  the  Act.  Interna- 
tional Coal  Co.  V.  County  of  Cape  Breton, 
xxii.,  305. 

12.  Street  railway  —  Contract  —  Municipal 
corporation — Taxv8.'\  —  By  a  by-law  of  the 
City  of  Montreal  a  tax  of  $2.50  was  imposed 
upon  each  working  horse  in  the  city.  By  s.  16 
of  the  appellant's  charter  it  is  stipulated  that 
each  car  employed  by  the  company  shall  be 
licensed  and  numbered,  etc.,  for  which  the 
company  shall  pay  "over  and  above  all  other 
taxes,  the  sum  of  $20  for  each  two-horse  car, 
and  $10  for  each  one-horse  car."  Held,  affirm- 
ing the  judgment  of  the  court  below,  that  the 
company  was  liable  for  the  tax  of  $2..')0  on 
each  and  every  one  of  its  horses.  Montreal 
Street  Rp.  Co.  v.  City  of  Montreal,  xxiii.,  259. 

13.  Exemptions — Real  property — Chattels — 
Fixtures — Gas  pipes — Highway — Title  to  por- 
tion — Legislative  grant  of  soil— 11  Vict,  c.  H 


{Can.)^-o5  Vict.  c.  45  (O.)—"  Ontario  As- 
sessment Act,  lii92."] — Gas  pipes  which  are 
the  property  of  a  private  corporation  laid  un- 
der the  highways  of  a  city,  are  real  estate 
within  the  meaning  of  the  "  Ontario  Assess- 
ment Act,  1892,"  and  liable  to  assessment  as 
such,  as  they  do  not  fall  within  the  exemptions 
mentioned  in  s.  6  of  that  Act.  The  enactments 
etfected  by  the  first  and  thirteenth  clauses  o£ 
the  company's  Act  of  incorporation  (11  Vict, 
c.  14),  operated  as  a  legislative  grant  to  the 
company  of  so  much  of  the  land  of  the  streets, 
squares,  and  public  places  of  the  city  as  might 
be  found  necessary  to  be  taken  and  held  for 
the  purposes  of  the  company,  and  for  the  con- 
venient use  of  the  gas  works,  and  when  the 
openings  where  pipes  may  be  laid  are  made  at 
the  places  designated  by  the  city  surveyor,  as 
provided  in  said  charter,  and  they  are  placed 
there,  the  soil  they  occupy  is  land  taken  and 
held  by  the  company  under  the  provisions  of 
the  said  Act  of  incorporation. — ^The  proper 
method  of  assessiAent  of  the  pipes  so  laid  and 
fixed  in  the  soil  of  the  streets,  squares,  and 
public  places  in  a  city  oun^Jit  to  be  separately 
in  the  respective  wards,  of  the  city  in  which 
they  may  be  actually  laid,  as  in  the  case  of 
real  estate.  Consumers  Gas  Co.  of  Toronto  v. 
City  of  Toronto,  xxvii.,  453. 

14.  Municipal  corporation  —  Railways  — 
Taxation — By-laws — Construction  of  statute 
— Voluntary  payment — Action  en  rSpitition — 
29  Vict.  c.  51,  s,  21  (Can.) SO  Vict.  c.  57 
(Con.)]— The  statute.  29  Vict.  c.  57  (Can.), 
consolidating  and  amending  the  Acts  and  Ordi- 
nances incorporating  the  City  of  Quebec,  by 
s.-s.  4  of  s.  21,  authorizes  the  making  of  by- 
laws to  impose  taxes,  on  persons  exercising 
certain  callings,  "  and  generally  on  all  trades, 
manufactories,  occupations,  business,  arts,  pro- 
fessions, or  means  of  profit,  livelihood  or  gain, 
whether  hereinbefore  enumerated  or  not,  which 
now  or  may  hereafter  be  carried  on,  exercised 
or  in  operation  in  the  city :  and  all  persons  by 
whom  the  same  are  or  may  be  carried  on, 
exercised  or  put  in  operation  therein,  either  on 
their  own  account  or  as  agents  for  others ;  and 
on  the  premises  wherein  or  whereon  the  same 
are  or  may  be  carried  on,  exercised  or  put  in 
operation."  Hdd,  that  the  general  words  of 
the  statute  quoted  are  sufficiently  comprehen- 
sive to  authorize  the  imposition  of  a  business 
tax  upon  railway  companies;  and,  further, 
that  the  power  thus  conferred  might  be  validly 
exercised  in  the  Fame  general  term.s  as  those 
expressed  in  the  statute.  Held,  per  Strong.  C.  J., 
that  where  taxes  have  been  paid  to  a  municipal 
corporation  voluntarily  and  with  knowledge  of 
the  state  of  the  law  and  the  circumstances  un- 
der which  the  tax  was  imposed,  no  action  can 
lie  to  recover  the  money  so  paid  from  the 
municipality.  Judgment  of  the  Court  of  Queen's 
Bench  (O.  R.  8  O.  B.  246)  affirmed.  Cana- 
dian Pavific  Ry.  Co.  v.  Cifjf  of  Quebec;  Gr/ind 
Trunk  Ry.  Co.  v.  City  of  Quebec,  xxx.,  73. 

15.  Tax  on  ferrien  —  Navigation — Jurisdic- 
tion of  Montreal  Harbour  Commissioners  — 
Double  tax—S9  Vict.  c.  52  (Que.) 

See  Constitutional  Law,  53. 

16.  Repair  of  roadway  —  Local  improve- 
ments— Termination  of  franchise. 

See  No.  50,  infra. 


3.  Collection  and  Distress. 

17.  Notice  of  assessment — Alteration  with- 
out notice  by  Court  of  Revision.] — ^The  plain- 
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tii&,  in  1874,  being  liable  to  assessment,  were 
served  by  the  assessors  of  a  municipality  .with 
a  notice  in  the  form  prescribed  by  32  Vict.  c. 
36;  s.  48  (Ont.),  as  then  in  force,  stating  the 
amount  of  personalty,  other  than  income  at 
$2,500,  bat  on  the  roll,  as  finally  revised  by 
the  Court  of  Revision,  the  amount  was  put 
down  at  $25,000,  thereby  changing,  without 
farther  notice,  the  total  value  of  real  and  per- 
sonal property  and  taxable  income  from  $20- 
900  to  $43,400.  Held,  reversing  the  Judgment 
appealed  from  (25  V.  C.  C.  P.  169;  26  U.  C. 
C.  P.  323)  that  the  want  of  proper  notice 
under  the  statute  invalidated  the  roll  and  that 
the  rate  calculated  on  the  amount  of  the  as- 
M-ssment  so  increased  could  not  be  collected. 
SickoUg  V.  Cumming,  i.,  396. 

18.  Levy  under  execution — Void  assessment 
— Arrest — Liability  of  municipal  corporation 
—Damages.1 — A  collector  of  taxes  who  issued 
a  warrant  founded  upon  a  void  assessment  and 
caused  an  arrest  to  be  made,  was  guilty  of 
trespass,  and  being  at  the  time  a  servant  of 
the  municipal  corporaition,  under  their  control 
specially  appointed  to  collect  and  levy  the 
amount  so  assessed,  the  maximum  of  respon- 
deat superior  applied,  and  a  verdict  In  favour 
of  the  person  aggrieved  against  both  the  col- 
lector and  the  corporation  was  ordered  to 
stand.  Judgment  of  the  Supreme  Court  of 
.New  Brunswick  (20  N.  B.  Rep.  479),  re- 
versed. Ritchie.  C.J.,  and  Taschereau,  J., 
dissenting.  McSorley  v.  City  of  St.  John, 
vi.  531. 

19.  Injunction  —  Prohibition  —  Municipal 
corporation — Assessment  roll — Arts,  716,  IJ^Sa, 
Municipal  Code  {Que,)— Art,  1031  C,  C.  P.— 
Cottt.] — ^The  county  of  H.  made  a  triennial 
assessment  roll  in  1875,  and  in  1876,  without 
declaring  that  it  was  an  amendment  of  the  roll 
of  1875.  the  corporation  made  an  increased 
assessment.  The  appellants,  assessed  upon 
both  rolls  took  proceedings  by  requite  liheU6e 
to  have  the  new  tqU  declared  invalid,  null  and 
void,  and  for  a  writ  of  prohibition  against  the 
sale  of  their  lands  for  delinquent  taxes.  The 
Superior  Court  directed,  the  issue  of  the  writ 
restraining  the  defendants  as  prayed,  but  upon 
the  merits,  held  the  roll  of  1876  valid  as  an 
amendment  of  the  roll  of  187o.  The  Court  of 
Queen's  Bench  reversed  this  judgment  on  the 
merits,  and  held  the  roll  of  1876  to  be  sub- 
stantially a  new  roll,  and  therefore  null  and 
void.  On  appeal  to  the  Supreme  Court,  upon 
equal  division  of  opinion  the  judgment  ap- 
pealed from  stood  affirmed,  but  without  costs, 
and  it  was — Held,  per  Henry,  Taschereau,  and 
Gwynne,  JJ..  affirming  the  Court  of  Queen's 
Bench,  that  the  roll  of  1876,  not  being  a  tri- 
ennal.  assessment  roll,  or  an  amendment  of 
such  a  roll,  was  illegal  and  null,  and  that  re- 
spondents were  entitled  to  an  injunction  to 
restrain  the  corporation  from  selling  their 
lands,  and  that  the  writ  which  issued,  whether 
or  not  it  was  correctly  styled  "  writ  of  prohi- 
bition," was  properly  issued  and  should  be 
maintained.  —  Per  Ritchie,  C.J..  and  Strong 
and  Foumier,  JJ.,  that  a  writ  of  prohibition 
issued  under  .art.  1031  C.  C.  P..  as  was  the 
writ  issued  in  this  case,  will  only  lie  to  an 
inferior  tribunal,  and  was.  In  the  present  case, 
an  entirely  inappropriate  remeoy.  Goti  v. 
Morgan,  vii.,  1. 

20.  Rating  lands  —  Name  of  occupier — De- 
Mcription  as  to  persons  and  property— ^C.  S. 
y.  B.  c.  109,  9.  IS — Several  assessments  in  one 


warrant  —  One  illegal  assessment  —  Warrant 
ri^iafed.]— Section  16  of  c.  100,  C.  S.  N.  B., 
provides  that,  ''  real  estate,  where  the  assessors 
cannot  obtain  the  names  of  any  of  the  owners, 
shall  be  rated  in  the  name  of  the  occupier  or 
person  having  ostensible  control,  but  under 
such  descriptions  as  to  persons  and  property 
.  .  .  as  shall  be  sufficient  to  indicate  the 
property  assessed,  and  the  character  in  which 
the  person  is  assessed."  G.  died  leaving  a 
widow  who  administered  to  his  estate  and  re- 
sided on  the  land.  The  property  was  assessed 
for  several  years  in  the  name  of  the  estate  of 
G.,  and  in  1878  it  was  assessed  in  the  name  of 
"Widow  G."  Held,  affirming  the  judgment 
appealed  from,  that  the  last  assessment  was 
illegal,  as  not  comprising  such  description  of 
persons  and  property  as  would  be  sufficient  to 
indicate  the  property  assessed,  and  the  char- 
acter in  which  the  person  was  assessed. — 
Where  a  warrant  for  the  collection  of  a  single 
sum  for  rates  of  several  years,  included  the 
amount  of  an  assessment  which  did  not  appear 
to  be  against  either  the  owner  or  the  occupier 
of  the  property ;  Held,  affirming  the  judgment 
appealed  from,  that  the  inclusion  of  such  as- 
sessment would  vitiate  the  warrant.  Flanagan 
V.  Elliott,   xii.,  435. 

21.  Ontario  Assessment  Act  —  R.  8.  O, 
(1887)  c.  193 — Construction  of  statute  — 
Arrears  of  taxps — Distress.] — The  lA-o visions 
of  s.  135  of  the  Ontario  Assessment  Act  (R.  S. 
O.  (1887)  c.  193)  in  respect  to  taxes  on  the 
poll  being  uncollectable,  providing  for  what 
the  account  of  the  collector  in  regard  to  the 
same  shall  shew  on  delivery  of  the  r611  to  the 
treasurer,  and  requiring  the  collector  to  fur- 
nish the  clerk  of  the  municipality  with  a  copy 
of  the  account,  are  imperative. — ^Taxes  on  the 
roll  not  collected  cannot  be  recovered  by  dis- 
tress in  a  subsequent  year  unless  such  arrears 
have  accrued  while  the  land  in  respect  of 
which  they  were  imposed  was  unoccupied. 
Judgment  of  the  Court  of  Appeal  (26  Ont. 
App.  R.  459)  affirming  the  judgment  of  the 
Divisional  Court  (30  O.  R  .16)  affirmed.  City 
of  Toronto  v.  Caston,  xxx.,  390. 

22.  Voluntary  payment — Pressure — Mistake 
— R/pHition  de  Pindu. 

See  No.  49,  infra, 

24.  Collection  of  tawes — Delivery  of  roll — 
Statute — Directory  or  imperative  provision — 
55  Vict,  c,  48  iO,) 

See  Statute,  120. 

25.  Voluntary  payment  —  Mistake  —  Con- 
struction of  statute — Business  tarn  on  railways. 

See  No.  14,  ante. 

26.  Payment  under  protest — Appeal  from 
assessment — Res  judicata. 

See  No.  1.  ante. 


4.  Domicile. 

27.  Ontario  Assessment  Act,  R.  S.  O.  (1887) 
c.  193^  ss,  15,  65 — Illegal  assessment — Court  of 
Revision — Business  carried  on  in  two  munici- 
palities.]— Section  65  of  the  Ontario  Assess- 
ment Act  CR.  S.  O.  [1887]  c.  193)  does  not 
enable  the  (Ik>urt  of  Revision  to  make  valid  an 
assessment  which  the  statute  does  not  author- 
ize.— Section  15  of  the  Act  provides  that 
"where  any  business  is  carried  on  by  a  per- 
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son  in  a  municipality  in  which  he  does  not 
reside,  or  in  two  or. more  municipaliUes.  the 
personal  property  belonging  to  such  person 
^all  be  assessed  in  the  municipality  m  which 
such  personal  property  is  situated.  —W..  re- 
siding and  doing  business  m  Brantf ord,  had 
certain  merchandise  in  London,  stored  m  a 
public  warehouse,  used  by  other  persons  as 
well  as  W.  He  kept  no  clerk  or  agent  m 
eharee  of  such  merchandise,  but  when  sales 
were  made  a  delivery  order  was  given  upon 
which  the  warehouse  keeper  acted.  Unce  a 
week  a  commercial  traveller  for  W.,  residing 
in  London,  attended  there  to  take  orders  for 
goods  including  the  kind  so  stored,  but  the 
sales  of  stock  in  the  warehouse  were  not  con- 
fined to  transactions  entered  i?^J,^t  London. 
Held,  affirming  the  decision  of  the  Court  ot 
Appeal,  that  W.  did  not  carry  un  busine^  m 
London  within  the  meaning  of  the  said  section 
and  his  merchandise  in  the  warehouse  was  not 
liable  to  be  assessed  at  London.  City  of  Lpn- 
don  V.  Wait,  xxii.,  300. 

28.  Municipal  assessment  — ^P?J»*f*^^  TZ 
Change  of  domicae^Intentiofi^-^9  Vtct.  c.  bl 
V2vV)l—Hv  the  St.  John  City  Assessment 
Act  (59  Vict.  c.  61)  s.  2  *  for  the  purposes  of 
ass(>Psment.  any  person  having  his  home  or 
domicile,  or  carrying  on  business,  or  having 
uuv  office  or  place  of  business,  or  aJ'y  9^<^"P^- 
tion  puiplovment,  or  profession,  within  the 
City  of  St.  John,  shall  be  deemed  .  .  an  in- 
habitant and  resident  of  the  said  city.  J. 
carried  on  business  in  St.  John  as  a  brewer 
up  to  1893,  when  he  sold  the  brewery  to  three 
of  his  sons  and  conveyed  his  house  and  furni- 
ture to  his  adult  children  in  trust  for  them  all. 
He  then  went  to  New  York  where  he  carried 
on  the  business  of  buying  and  selling  stocks 
and  securities  having  offices  for  such  business 
and  living  at  a  hotel  paying  for  a  room  in  the 
latter  only  when  occupied.  During  the  next 
four  years  he  spent  about  four  months  in  each 
at  St.  John  visiting  his  children  and  taking 
recreation.  He  had  no  business  interests  there 
but  attended  meetings  of  the  directors  of  the 
Bank  of  New  Brunswick  during  his  yearly 
visits.  He  was  never  personally  taxed  in  New 
York  and  took  no  part  in  municipal  matters 
there.  Being  assessed  in  1897  on  personal 
property  in  St.  John  he  appealed  against  the 
assessment  unsuccessfully  and  then  applied  for 
a  writ  of  certiorari  with  a  view  to  having  it 
quashed.  Held,  reversing  the  judgment  of  the 
Supreme  Court  of  New  Brunswick,  that  as 
there  had  been  a  long  continued  actual  resi- 
dence by  J.  in  New  York,  and  as  on  his  appeal 
against  the  assessment  he  had  avowed  his  bond 
fide  intention  of  making  it  his  home  perman- 
ently or  at  least  for  an  indefinite  time,  and 
his  determination  not  to  return  to  St.  John 
to  reside,  he  had  acquired  a  new  home  or  domi- 
cile, and  that  in  St.  John  had  been  abandoned 
within  the  meaning  of  the  Act.  Jones  v.  City 
of  i^t,  John,  XXX.,  122. 

29.  InhaUtant  of  the  City  of  St,  John — Taa 
on  land  —  Wife's  separate  property — Income 
tax — Arrest — Damages.^ — E..  a  resident  of  St. 
John  up  to  June,  1877,  went  with  his  family 
to  Nova  Scotia.  In  1878.  he  returned  to  New 
Brunswick  with  his  family,  and  leaving  them 
in  Portland.  ,went  to  Boston  in  search  of  em- 
ployment, wliere  he  remained  until  1880,  em- 
ployed in  business,  and  paid  taxes  there. 
Whilst  B.  was  al?sent,  his  wife's  father  gave 
her  a  lot  of  leasehold  property  In  St.  John. 
In  the  fall  of  1878  she  removed  the  family  into 


'  the  city  and  resided  on  her  property  until  E. 
I  returned  and  lived  with  his  wife.  For  the 
!  taxes  for  1879,  assessed  against  him  in  respect 

of  his  wife's  property,  and  an  income  tax 
I  against  himself,  both  included  in  one  assess- 
j  ment,  he  was  arrestee^  and  imprisoned  for  two 
I  days,  when  he  paid  under  protest,  and  was  re- 
I  leased.  In  an  action  for  false  imprisonment, 
I  he  obtained  a  verdict  for  $150. — The  full  court 
I  set  it  aside,  and  granted  a  new  trial,  a  majori- 
I  ty  being  of  opinion  that  E.  was  constructively 
I  an  inhabitant  of  St.  John,  and  as  such  liable 

to  be  assessed,  and  that  there  ought  to  be  a 

new  trial,  as  it  did  not  very  distinctly  appear 
I  that  objections  were  taken  at  the  trial,  or 
I  upon  what  the  motion  for  a  nonsuit  was  to 
I  depend.  HeZd,  that  E.  was  not  liable  to  as- 
I  sessment,  and  that  the  verdict  should  stand. 

Apeal  allowed  with  costs.     Edwards  v.  Mayor 

of  St.  John,  Cass.  Dig.  (2  ed.)  48. 


5.  Dr^nage. 

30.  Drainage  —  Adjoining  municipalities — 
Finding  outlet  —  Petition.]  —  In  a  drainage 
scheme  for  a  single  township,  the  work  may  be 
carried  into  a  lower  adjoining  municipality  for 
the  purpose  of  finding  an  outlet  without  any 
petition  from  the  owners  of  land  in  such  ad- 
joining township  to  be  affected  thereby,  and 
such  owners  may  be  assessed  for  benefit. 
Stephen  v.  McGilltvray  (18  Ont.  App.  R.  516), 
and  Nvisouri  v.  Dorchester  (14  O.  R.  294), 
distinguished.  Township  of  Ellioe  v.  HUes; 
Township  of  Ellice  v.  Crooks,  xxiii.,  429. 

31.  Municipal  by-law  —  Special  assessments 
— Drainage  —  Powers  of  council  €ts  to  addi- 
tional necessary  works  —  Ultra  vires  resolu- 
tions— Executed  contraot.] — Where  a  munici- 
pal by-law  authorized  the  construction  of  a 
drain,  benefiting  lands  in  an  adjoining  munici- 
pality which  was  to  pass  under  a  railway, 
where  it  was  apparent  that  a  culvert  to  carry 
off  the  water  brought  down  by  the  drain  and 
prevent  the  flooding  of  adjacent  lands  would 
be  an  absolute  necessity,  the  construction  of 
such  culvert  was  a  matter  within  the  provi- 
sions of  s.  573  of  the  Municipal  Act  ( R.  S.  O. 
[1887]  c.  184),  and  a  new  by-law  authorizing: 
it  Was  not  necessary.  Taschereau.  J.,  dissent- 
ing. The  Canadian  Pacific  Railway  Co.  v. 
The  Township  of  Chath/am,  xxv.,  608. 

32.  Intermunicipal  drainage — Initiation  and 
contribution — By-law — Ontario  Drainage  Act 
of  1873 — Ontario  Consolidated  Municipal  Act, 
1892.] — ^The  provisions  of  the  Ontario  Munici- 
pal Act  (55  Vict.  c.  42,  s.  590),  that  if  a 
drain  constructed  in  one  municipality  is  used 
as  an  butlet,  or  will  provide  an  outlet  for  the 
water  of  lands  of  another,  the  lands  in  the 
latter  so  benefited  may  be  assessed  for  their 
proportion  of  the  cost  applies  only  to  drains 
properly  so  called,  and  does  not  include  origi- 
nal watercourses'  which  have  been  deepened  or 
enlarged. — If  a  municipality  constructing  such 
a  drain  has  passed  a  by-law  purporting  to 
assess  lands  in  an  adjoining  municipality  for 
contribution  to  the  cost,  a  persoii  whose  lands 
might  appear  to  be  affected  thereby,  or  by  any 
by-law  of  the  adjoining  municipality  propos- 
ing to  levy  contributions  toward  the  cost  of 
such  works,  would  be  entitled  to  have  such 
other  municipality  restrained  from  passing  a 
contributory  by-law  or  taking  anv  steps  to- 
wards that  end,  by  an  action  brought  before 
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the    passing-  of    such    contributory    by-law. 
Brouffktan  v.  Qrey  and  Elma,  xxvii.,  495. 

33.  Drainage  ioorks  continued  into  adjoin- 
ing munioipalitu — Lands  and  roads  benefited — 
Surveyor's  report — Defective  award. 

See  Dbainage,  1. 

34.  Drainage  —  Extra  cost  of  works — Re- 
pain  —  Misapplication  of  funds  —  Intermuni- 
cipal  works  —  Negligence  —  Damages  —  By- 
law —  Re-assessment  —  R,  S.  O.  (1877)  c. 
115-^rict,c.l8  iOnt.). 

See  Watebcoueses,  2. 

35.  Local  improvements — Ontario  Drainage 
Act9  —  Assessment  of  wUd  lands  —  "  Bene- 
fit •*— •*  Outlet  lichUity  "— "  Injuring  liability'* 
—Construction  of  statute. 

See  Dbainaoe,  7. 

36.  Intermunicipal  works  —  Drainage — Re- 
moval of  ohstruction  —  Municipal  Act,  188S, 
i.  olO  {Ont,)  —  Municipal  Amendment  Act, 
1S86,  s.  22  (Ont.)  —  Report  of  engineer. 

See  Municipal  Corporatiox,  96. 


6.  Exemptions. 

37.  Indian  lands  —  Surrender  —  Crown 
grant  —  Sale  of  lands  for  taxes — Lists  at- 
tsched  to  warrant  —  S2  Vict,  c.  S6,  s,  128 
(0.),  R,  S.  O,  (1877)  c.  108,  s.  156.]— In 
1857.  a  lot,  forming  part  of  a  tract  surren- 
dered to  the  Crown  by  the  Indians,  was  sold, 
and  in  1869,  the  Dominion  Government  issued 
a  patent  therefor  to  the  plaintiff.  In  1870, 
the  lot,  less  two  acres,  was  sold  to  one  D.  K., 
for  taxes  asspessed  and  accrued  due  for  1864 
to  1869.  who  sold  to  defendant,  and  defendant 
purchased  the  two  acres  at  a  sale  for  taxes 
in  1873.  The  warrants  for  sale  of  the  lands 
were  signed  by  the  warden  with  the  seal  of  the 
county,  and  authorized  the  treasurer  "  to  levy 
upon  the  various  parcels  of  land  hereinafter 
mentioned  for  the  arrears  of  taxes  due  there- 
on and  set  opposite  to  each  parcel  of  land," 
and  attached  to  these  warrants  were  the  lists 
of  lands  to  be  sold,  including  the  lands  in 
question.  The  lists  and  the  warrant  were 
pasted  together  by  the  whole  length  of  the  top, 
but  the  lists  were  not  authenticated  by  the 
signature  of  the  warden  nor  the  seal  of  the 
wunty.  By  the  Assessment  Act,  32  Vict.  c. 
36,  s.  128  (O.),  the  warden  is  required  to  re- 
turn one  of  the  lists  of  the  lands  to  be  sold 
for  taxes,  transmitted  to  him,  etc.,  to  the 
treasurer,  with  a  warrant  thereto  annexed  un- 
der the  hand  of  the  warden  and  seal  of  the 
county. — Held,  aflSrming  the  judgment  appeal- 
ed from,  (4  Ont  App.  R.  159),  Fournier  and 
Henry,  JJ.,  dissenting,  that  upon  the  sur- 
render the  lands  became  ordinary  unpatented 
Crown  lands,  and  upon  being  granted  became 
liable  t^  assessment ;  that  the  list  and  warrant 
may  be  regarded  as  one  entire  instrument  and, 
as  the  substantial  requirements  of  the  statute 
had  been  complied  with,  any  irregularities  had 
been  cured  by  R.  S.  O.  (1877)  c.  180,  s.  .156. 
Church  Y.  Fenton,  v.,  239. 

_  38.  School  tax  —  Exemptions  —  Objects  of 
incorporation  —  Educational  institution  — 
Form  — •  Revenue— 92  Vict,  c,  16,  s.  13  (Q.)— - 
C.  8.  L.  a.  c.  15,  s.  77  r-  41  Vict,  c.  26 
i  ^.  I  ]— Action  for  $808.50,  school  taxes  on 
property  occupied  by  respondents  as  a  farm, 


in  one  municipality,  the  products  of  which, 
except  a  portion  sold  to  cover  working  and 
cultivating,  were  consumed  at  the  mother  house 
m  another  municipality.  Held,  reversing  the 
judgment  appealed  from,  that  as  the  property 
was  not  occupied  by  the  respondents  for  the 
objects  for  which  they  were  incorporated,  but 
was  held  for  reserve  purposes,  it  did  not  come 
withm  the  exemptions  from  taxation  for 
school  rates  by  32  Vict.  c.  16,  s.  13,  (Que.). 
Held,  also,  that  said  s.  13  does  not.  as  regards 
exemptions,  extend  s.  77  of  c.  15  (J.  S.  L.  C, 
which  has  not  been  repealed,  but  which  has 
been  amended  by  the  addition  of  41  Vict.  c. 
S'  ^\r?^  .(Que.).  Commissaires  d'Ecoles  de 
ht,  Gahrtel  v.  Lei  Samrs  de  la  Congregation 
de  Notre  Dame  de  Montreal,  xii.,  45. 

39.  Educational  institution  —  C,  S,  L.  C, 
^»V''^""^i  Y*^*-  ^-  ^-  *•  2^  (Que.)— Art.  712 
ff <*»•  ^ .  t/octe  (  Que. )  —Exemption.1— -Action 
for  $408,  taxes  on  property  occupied  and 
used  as  a  private  boarding  and  day  school  for 
girls,  by  defendant,  who  employeJd  teachers, 
and  had.  on  an  average,  for  their  education, 
as  pupils,  85  girls  per  annum.  The  institution 
aev^  received  any  grant  from  the  plaintiff. — 
Held,  Gwynne,  J.,  dissenting,  that  the  institu- 
tion was  an  educational  establishment  within 
the  meaning  of  41  Vict.  c.  6,  s.  26,  ((jue.), 
and  exempt  from  municipal  taxation.  Wylie 
v.  Ctty  of  Montreal,  xii.,  384. 

40.  Lands  leased  to  the  Crown — Occupation 
for  Crown  purposes  —  Municipal  taxation  — 
Prerogative  —  Exemptions  —  10-11  Vict  c 
17—23  Vict.  c.  61,  s,  58— C.  S.  L.  C.  c.  i  s, 

?"i7  Y^J'^'iJhjJ^  (Que,)—Mun.  Code 
L.  C.  Art,  712—36  Vict,  c,  21,  s,  18,  (Que.)] 
—-The  Dominion  Government  leased  property  in 
Montreal  for  the  use  of  Her  Majesty,  with 
the  condition  that  the  government  should  pay 
all  taxes  and  assessments  which  might  be  levied 
and  become  due  on  the  premises  during  the 
term  of  the  lease.  The  corporation  sued  the 
owners  of  the  property  for  municipal  taxes 
accrued  during  the  time  the  property  was  so 
leased  to  and  occupied  by  the  government.  On 
intervention  filed  by  the  Attorney-General  of 
Canada  praying  that  the  action  be  dismissed ; 
Held,  reversing  the  ^ldgment  appealed  from, 
Strong,  J.,  dissenting,  that  the  property  in 
question  was  exempt  from  taxation  under  C. 
S.  L;  C.  c.  4,  s.  2.  Corporation  of  Quebec  v. 
Leaycraft,  (7  Q.  L.  R.  56)  distinguished.  At- 
torney-General of  Canada  v.  City  of  Montreal, 
xiii.,  352. 

41.  Exemptions — Railway  bridge  and  rail- 
way track— 40  Vtct.  c.  29,  ss.  326.  S27—In- 
juntction  —  Extension  of  town  limits  —  Navi- 
gable river— Powers  of  legislature — 43  d  44 
Vict,  c,  62  (Q,)]—Held,  reversing  the  judg- 
ment  appealed  from  ('Foumier  and  Tascher- 
eau,  J  J.,  dissentine)  that  the  portion  of  the 
railway  bridge  built  over  the  Richelieu  river, 
and  the  railway  track  belonging  to  the  com- 
pany within  the  limits  of  the  Town  of  St. 
Johns,  are  exempt  from  taxation  under  40 
Vict.  c.  29,  ss.  326,  327  (Que.),  although  no 
return  had  been  made  to  the  council  by  the 
company  of  the  actual  value  of  their  real 
estate  in  the  municipality.  2.  That  a  warrant 
to  levy  the  rates  upon  such  property  for  the 
years  1880-83,  is  illegal  and  void,  and  that  a 
writ  of  inj' unction  is  a  proper  remedy  to  en- 
join the  corporation  to  desist  from  all  proceed- 
ings to  enforce  the  same. 

As  to  whether  the  clause  in  the  Act  of  in- 
corporation of  the  town  extending  the  limits  to 
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the  middle  of  the  Richelieu,  a  navigable  river, 
is  intra  vires  of  the  Legislature  of  Quebec, 
the  holding  of  the  court  below  that  it  was 
intra  vires  was  affirmed.  Central  Vermont 
Ry.  Co,  V.  Town  of  St,  JoJms,  xiv.,  288. 

[This  judgment  was  affirmed  by  the  Privy 
Council.  14  App.  Cas.  590.] 

42.  Municipal  tames — Special  assessments — 
Exemption  —  U  ^«*.  c,  6,  s.  26  {Que.)  — 
Educational  institution — Tax.] — By  41  Vict, 
c.  6,  8.  26  (Que.)  all  educational  houses  or 
establishments  which  do  not  receive  any  sub- 
vention from  the  corporation  or  municipality 
in  which  they  are  situated  are  exempt  from 
municipal  and  school  assessments  "  whatever 
may  be  the  Act  in  virtue  of  which  such  assess- 
ments are  imposed,  and  notwithstanding  all 
dispositions  to  the  contrary."  Held,  reversing 
the  judgment  appealed  from  and  restoring  the 
judgment  of  the  Superior  Court  (M.  L.  R.  2  S. 
C.  2tj6),  Ritchie,  C.J.,  dissenting,  that  the 
exemption  from  municipal  taxes  enjoyed  by 
educational  establishments  under  41  Vict.  c. 
6,  s.  26,  extends  to  taxes  imposed  for  special 
purposes.  e.j7.,  the  construction  of  a  drain  in 
front  of  their  property. — Per  Strong,  J. 
Every  contribution  to  a  public  purpose  im- 
posed by  superior  authority  is  a  "  tax.*' 
Eccl^^iasti<fues  de  St.  Sulpice  v.  City  of  Mon- 
treal, xvi.,  399,  407.  ' 

[The  Privy  Council  refused  leave  to  ap- 
peal.] 

43.  Manitoba  added  territory — Lands  of  the 
C,  P.  Ry.  Co. — Exemptions  from  taxation — 
Grant  from  Crown — Sale — Occupation.'} — By 
the  charter  of  the  O.  P.  Ry.  Co.,  the  lands  of 
the  company  in  the  North- West  Territories, 
until  they  are  either  sold  or  occupied,  are 
exempt  from  Dominion,  provincial  or  munici- 
pal taxation  for  20  years  after  the  grant 
thereof  from  the  Crown.  Held,  affirming  the 
judgment  appealed  from.  (7  Man.  L.  R.  1), 
that  lands  which  the  company  have  agreed  to 
sell  and  as  to  which  the  conditions  of  sale 
have  not  been  fulfilled  are  not  lands  "  sold  " 
under  this  charter.  And  further,  that  the 
exemption  attaches  to  lands  allotted  to  the 
company  before  the  patent  is  granted  by  the 
Crown. — ^Lands  which  were  in  the  N.  W.  Ter- 
ritories when  allotted  to  the  cpmpany  did  not 
lose  their  exemption  on  becoming,  afterwards, 
a  part  of  the  Province  of  Manitoba.  Muni- 
cipality of  CornwaUis  v.  Canadian  pacific  Ry. 
Co,,  xix.,  702. 

44.  R,  S.  y.  S.  U  ser.)  c.  32,  s.  52— Town 
of  Dartmouth — City  of  Halifax — Exemption 
from  County  taxes. 

See  Mandamus,  1. 

45.  Crown  lands — Beneficial  interest — Ex- 
emption, 

See  Constitutional  Law,  21. 

46.  Tax  on  railways — Mining  company's 
raUway—R,  S.  N.  S.  {5  ser.)  c.  53, 

See  No.  11,  ante, 

47.  Sale  of  lands  for  delinquent  taxes — 
Validating  Act — Crown  lands. 

See  No.  51,  infra. 


7.  Interest. 

48.  Arrears  of  taxes  —  Adding  percentages 
— "  Interest  " — Legislative     power — Constitu- 


tional law—B,  N.  A.  Act,  1867,  ss.  91,  52— 
Manitoba  Municipal  Act,  1886. 

See  Municipal  Corporation,  2. 


8.  Local  Improvements. 

49.  Frontage  tax  —  Local  improvements  — 
Repetition  de  Vindu — Error  of  law — 35  Vict, 
c.  51  s.  192 — Onus  proband* — Voluntary  pay- 
ment —  Notice  —  Atctio  condictio  indebiti  — 
Quashing  roZL]— Under  37  Vict.  c.  51,  s.  192. 
the  council  of  the  City  of  Montreal,  by  reso- 
lution, adopted  a  report  recommending  the 
construction  of  permanent  sidewalks,  with  es- 
timates indicating  the  quality  and  approximate 
cost  of  the  work.  The  city,  in  1877,  caused 
the  sidewalks  to  be  made,  and  assessed  the 
cost  according  to  frontage  upon  the  pro- 
prietors on  each  side  of  the  streets,  and  a 
statement  to  be  deposited  with  the  treasurer 
for  collection.  B.,  an  owner  of  real  estate  on 
these  streets,  did  not  object  to  the  construc- 
tion of  the  new  sidewalk.  On  the  3rd  Decem- 
ber, 1877,  a  few  days  after  receiving  a  notice 
to  pay  within  fifteen  days  certain  sums,  in  de- 
fault whereof  execution  would  issue,  she  paid, 
without  protest,  $946.25 ;  on  the  29th  October, 
1878,  she  paid  a  further  sum  of  $438.90,  and 
on  the  14th  November.  1878,  without  notice, 
paid  $700  on  account  of  1877  assessment.  She 
afterwards  sued  the  city,  to  recover  the  said 
sums  as  paid  in  error,  believing  the  said 
assessment  valid.  Held,  affirming  the  judgment 
of  the  court  below,  Henry  and  Gwynne,  JJ., 
dissenting,  that  B.  had  failed,  both  in  her  al- 
legations and  proof,  to  make  out  a  case  for  the 
recovery  of  the  assessment  paid,  either  as  a 
voluntary  payment  in  ig^norance  of  its  illegal- 
ity or  as  a  constrained  payment  of  an  illegal 
tax.  and  that  mere  irregularities  in  the  mode 
of  proceeding  to  the  assessment,  although  they 
might,  in  a  proper  proceeding,  have  entitled 
the  ratepayers  to  have  had  the  assessment 
quashed,  did  not  now  entitle  her  to  recover  the 
amount  back  as  a  payment  of  a  void  assess- 
ment illegally  extorted.  2.  That  the  city  coun- 
cil, in  laying  pavements  in  parts  of  the  city 
only,  the  cost  of  which  was  to  be  paid  by  as- 
sessment according  to  the  frontage  of  the  re- 
spective properties,  and  not  in  proportion  to 
the  cost  of  the  part  laid  opposite  each  prop- 
erty, were  acting  within  the  scope  of  the 
power  conferred  upon  them  by  37  Vict,  c 
51,  s.  192.  3.  That  the  objection  founded  on 
the  invalidity  of  the  assessment  for  want  of 
notice,  not  having  been  alleged  nor  relied  on 
at  the  trial  of  the  case,  was  irrelevant  on  this 
appeal.    Bain  v.  City  of  Montreal,  viii.,  252. 

50.  Street  railway  company  —  Repair  of 
roadway — Local  improvements  —  Termination 
of  franchise."} — ^A  street  railway  company  in 
Toronto  was  to  be  assessed  in  respect  of  re- 
pairs to  the  roadway  traversed  by  the  railway, 
as  for  local  improvements,  which,  by  the 
Municipal  Act,  constitute  a  lien  upon  the 
property  assesiied,  but  not  a  personal  liability 
upon  owners  or  occupiers  after  they  have 
ceased  to  be  such. — Held,  that  after  the  termi- 
nation of  its  franchise  the  company  was  not 
liable  for  these  rates.  City  of  Toronto  v. 
Toronto  St.  Ry.  Co.,  xxiii.,  198. 

51.  Special  tax — Ex  post  facto  legislation — 
Warranty.] — Assessment  rolls  were  made  by 
the  City  of  Montreal  under  27  &  28  Vict.  c. 
60  and  29  &  30  Vict  c.  56,  apportioning  the 
cost  of  certain  local  improvements  on  lands 
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benefited  thereby.  One  of  the  rolls  was  set 
aside  and  the  other  was  lost.  The  corporation 
obtained  power  from  the  legislature  hj  two 
special  Acts  to  make  new  rolls,  but  in  the 
meantime  the  property  in  question  had  been 
sold  and  conveyed.  New  rolls  were  made 
assessing  the  lands  for  the  same  improvements, 
and  the  purchaser  paid  the  taxes,  and  brought 
suit  en  garantie  to  recover  the  amount  from 
the  vendor. — Held,  afBrming  the  judgment  of 
the  conrts  below,  Gwynne,  J.,  dissenting,  that 
as  two  taxes  could  not  both  exist  for  the  same 
purpose  at  the  same  time,  and  the  rolls  made 
after  the  sale  were,  therefore,  the  only  rolls 
in  force,  no  taxes  for  the  local  improvements 
had  been  legally  imposed  till  after  the  vendor 
had  ceased  to  be  owner  of  the  lands,  and  that 
she  was  not  obliged  by  her  warranty  and 
declaration  that  taxes  had  been  paid  to  reim- 
burse the  purchase];  for  the  payment  of  the 
special  taxes  apportioned  against  the  lands 
sutoequent  to  the  sale.  Banque  ViUe  Marie 
T.  Morriton,  xxv.,  289. 

52.  Municipal  corporation  —  Aasessment  — 
Montreal    harbour  improvements  —  Widening 
streets — Construction  of  statute — 57   Vict.   c. 
57  (Que.)— ^2  Vict.  o.  79,  s,  1S9   «?«€.)]— 
A  by-law  passed   in   1889  under  the  Quebec 
statute,  52  Vict.  c.  79.  s.  139,  provided  for  a 
special  loan  in  aid  of  the  Montreal  harbour 
improvements,    and     appropriated     $163,750 
thereof  for  the  construction  of  a  tunnel  with 
approaches  as  shewn  on  a  plan  annexed  from 
Craig  street,  in  a  line  with  Beaudry  street  to 
the  tunnel,  passing  by  the  side  of  W.*s  land, 
and  subsequently  a  resolution  was  passed  to 
open,  alongside  the  open-cut  approach,  a  high 
level    roadway   to   give   communication    from 
Craig  street  to  Notre-Dame  street,  on  the  sur- 
face of  the  ground.    These  works  constituted, 
in  fact,  an  extension  of  Reaudry  street,  from 
the  line  of  Craig  street,  77  feet  in  width,  of 
which    42    feet    constituted    an  open-cut  ap- 
proach to  the  tunnel  and  the  remainder,  the 
high-level   roadway,  as  shewn  on  the  plans, 
thu    prolongation  being   42   feet  wider   than 
Beaudry  street.    The  resolution  provided  that 
a  portion  of  die  expense  should  be  paid  by  the 
parties  interested  and  benefited  as  for  local 
improvements    made    by  the    **  widening  '*  of 
Beaudry    street.  Upon   proceedings   to   quash 
the  assessment,  the  Superior  Court  held  that 
it  was  authorized  and  legalized  as  an  **  exist- 
ing roll,"  by  the   Act.  57  Vict.   c.   57.  s.   1. 
( Que. ) ,  and  this  judgment  was  aflirmed  by  the 
Court  of  Review.     Held,  reversing  the  deci- 
sion of  both  courts  below,  that  notwithstand- 
ing the  -  reference  therein  to  '*  existing  rolls," 
the  apnlication  of  the  latter  Act  should  be  re- 
stricted to  the  cost  of  the  "widening"  only 
of  the  streets  therein  named  in  cases  where 
there  were,  at  the  time  of  its  enactment,  exist- 
ing rolls  prepared  by  the  commissioners  fixing 
the  limits  for  that  purpose,  and  these  words 
could  not  have  the  effect  of  extending  the  na- 
ture and  character  of  such  works  so  as  to  in- 
clude  works  manifestly  formmg  part  of  the 
harbour  improvement  scheme  and  chargeable 
against    the   special  loan.     White  v.  City  of 
Montreal,  xxix.,  677. 

53.  Municipdl  institution — Ewpropriation — 
Local  improvement  —  Rating  in  proportion  to 
benefit — Trivial  objections  first  taken  in  appeal 
— >52  Vict.  c.  79.  ss.  209,  21S.  24S  (Qvc.)—5Jf 
Tict,  c.  78,  s.  2  (Que.)— 55  <€  56  Vict.  c.  49.  s. 
22  (Que,)— 57  vJct.  c.  57  ( Que. )]— Where  a 
statute  for  the  widening  of  a  street  directs 
that  part  of  the  cost  shall  be  paid  by  the 
8.  c.  D.— 6 


owners  of  property  bordering  on, the  street,  the 
apportionment  of  the  tax  should' be  made  upon 
a  consideration  of  the  enhancement  in  value 
accruing  to  such  properties  respectively  and 
the  rate  levied  in  proportion  to  the  special 
benefit  each  parcel  has  derived  from  the  local 
improvement.  —  Where  an  assessment  roll 
covering  over  half  a  million  dollars  has  been 
duly  confirmed  without  objection  on  tiie  part 
of  a  ratepayer  that  his  property  has  been  too 
highly  assessed  by  a  comparatively  trivial 
amount,  he  cannot  be  permitted  afterwards  to 
urge  that  objection  before  the  courts  upon  an 
application  to  have  the  assessment  roll  set 
aside.  Judgment  appealed  from  (Q.  R.  9  Q. 
B.  142)  reversed;  judgment  of  the  Superior 
Court.  (Q.  R.  15  S.  C.  43)  restored;  Gwynne, 
J.,  dissenting.  City  of  Montreal  v.  B€langer, 
XXX.,  574. 

54.  Repair  of  streets — Pavements  —  Assess- 
ment  on  property  owner — Double  taxation — 
2Jt   Vict.  c.  SO   (N.S,)—5S   Vict.  c.  60,  s,  U 

(Vs.) 

See  Municipal  Cobforation,  172. 

55.  Municipal  corporation — By-law — Assesg-- 
ment  —  Local  improvement  —  Agreement  with 
owners  of  property — Construction  of  subway 
— Benefit  to  lands. 

See  Municipal  Corporation.  126. 

56.  Municipal  corporation  —  Highway  — 
Private  way  —  Widening  street  —  Local  im- 
provement— Special  assessment. 

See  Res  Judicata,  12. 

57.  Appeal — Expropriation  of  lands — Local 
improvements — Future  rights. 

See  Appeal,  51. 

58.  Municipal  corporation  —  Expropriation 
— Widening  streets  —  Assessments — Excessive 
valuationn-^2  Vict.  c.  79,  s,  228  {Que.) 

See  Municipal  Corporation,  128. 


9.  Sale  of  Lands. 

59.  Halifax  Assessment  Act,  18SS — Lien — 
Priority — Mortgage  made  before  statute — Con- 
struction of  Act — Healing  clauses — Evidence 
—  Curing  irregularities  —  Notice  —  Land  tax 
sales. ^  —  The  Halifax  City  Assessment  Act, 
1883.  made  taxes  assessed  on  real  estate  a  first 
lien  thereon  except  as  against  the  Crown. — 
Held,  afSrming  the  judgment  appealed  from, 
(21  N.  S.  Rep.  155,  279,  sub  nom.  Cogswell 
V.  Holland),  that  such  lien  attached  on  a  lot 
assessed  under  the  Act  in  preference  to  a 
mortgage  made  before  the  Act  was  passed. — 
The  Act  provided  that  in  case  of  non-payment 
of  taxes  assessed  upon  any  lands  thereunder 
the  city  collector  should  submit  to  the  mayor 
a  statement  in  duplicate  of  lands  liable  to  be 
sold  for  such  non-payment,  to  which  the  mayor 
should  affix  his  signature  and  the  seal  of  the 
corporation :  one  of  such  statements  should 
then  be  filed  with  the  city  clerk  and  the  other 
returned  to  the  collector  with  a  warrant  an- 
nexed, and  in  any  suit  or  other  proceeding  re- 
lating to  the  assessment  on  any  real  estate 
therein  mentioned,  any  statements  or  lists  so 
signed  and  sealed  should  be  received  as  con- 
clusive evidence  of  the  le?rality  of  the  assess- 
ments, etc.  In  a  suit  to  foreclose  a  mortgage 
on  land  which  had  been  sold  for  taxes  under 
the  Act  the  legality  of  the  assessment  and  sale 
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was  attacked. — Held,  per  Strong,  Taschereau, 
and  Gwynne,  JJ.,  that  to  make  this  provision 
operative  to  cure  a  defect  in  the  assessment 
caused  by  failure  to  give  a  notice  required  by  a 
previous  section  it  was  necessary  for  defen- 
dants to  shew,  affirmatively,  that  the  state- 
ments had  been  signed  and  sealed  in  duplicate 
and  filed  as  required  by  the  Act,  and  the  pro- 
duction and  proof  of  one  of  such  statements 
was  not  sufficient. — Per  Ritchie,  C.J.,  and 
Patterson,  J.,  that  it  was  sufficient  to  produce 
the  statement  returned  to  the  collector  signed 
and  sealed  as  required,  with  the  warrant  an- 
nexed, and  in  the  absence  of  evidence  to  the 
contrary  it  must  be  assumed  that  all  proceed- 
ings were  regular  and  that  the  provisions  of 
the  statute  requiring  duplicate  statements  had 
been  complied  with.  —  The  Act  also  provided 
that  the  deed  to  a  purchaser  of  lands  sold  for 
taxes  should  be  conclusive  evidence  that  all 
the  provisions  with  reference  to  the  sale  had 
been  complied  with. — Held,  per  Strong,  Tas- 
chereau  and  Gw^ynne.  J  J.,  that  this  provision 
could  only  operate  to  make  the  deed  available 
to  cure  defects  in  the  proceedings  connected 
with  the  sale  and  would  not  cover  the 
failure  to  give  notice  of  assessment  required 
before  the  taxes  could  be  imposed.  —  Per 
Kitchie,  C.J.,  and  Patterson,  J.,  that  the  deed 
could  not  be  invoked  in  the  present  case  to 
cure  any  defects  in  the  proceedings,  as  it  was 
not  delivered  to  the  purchaser  until  after  the 
suit  commenced;  therefore  a  failure  to  give 
notice  that  the  land  was  liable  to  be  sold  for 
taxes,  which  notice  was  required  by  the  Act, 
rendered  the  sale  void.  O'Brien  v.  Cogswell, 
xvii.,  420. 

60.  Levy  of  rates — By-law — Taw  sale — Irre- 
gular proceedings  —  Validating  acts  —  'Nullity 
— Crown  lands — Exemptions — Jt5  Vict.  c.  16, 
«.  7  (Man.)— 51  Vict.  o.  27,  s.  53  (Man.)]— 
Lands  in  Manitoba  assessed  for  1880-81,  were 
sold  in  1882  for  unpaid  taxes.  The  statute 
authorizing  the  assessment  required  the  muni- 
cipal council,  after  the  final  revision  of  the 
assessment  roll  in  each  year,  to  pass  a  by-law 
for  levying  a  rate  on  all  real  and  personal 
property  mentioned  in  said  roll,  but  no  such 
by-law  was  passed  in  either  1880  or  1881. 
The  lands  so  assessed  and  sold  were  formerly 
Dominion  lands  which  were  sold  and  paid  for 
in  1879,  but  the  patent  did  not  issue  until 
April,  1881.  The  patentee  sold  the  lands,  and 
after  the  tax  sale  a  mortgage  thereon  was 
given  to  R.  who  sought  to  have  the  tax  sale 
set  aside  as  invalid.  45  Vict.  c.  16,  s.  7 
(Man.)  provides  that  every  deed  made  pur- 
suant to  a  sale  for  taxes  shall  be  valid,  not- 
withstanding any  informality  in  or  preceding 
the  sale.  unle.ss  questioned  within  one  year 
from  its  execution,  and  51  Vict.  c.  27,  s.  58 
( Man. )  provides  that  **  all  assessments  hereto- 
fore made  and  rates  struck  by  the  munici- 
palities are  hereby  confirmed  and  declared 
valid  and  binding  upon  all  persons  and  cor- 
porations affected  thereby."  —  Held,  affirming 
the  judgment  appealed  from.  (6  Man.  L.  R. 
505),  Patterson,  J.,  dissenting,  that  the 
assessments  for  the  years  1880-81  were  illegal 
for  want  of  a  by-law,  and  the  sale  for  taxes 
thereunder  was  void.  If  the  lands  could  be 
taxed  the  defect  in  the  assessments  was  not 
cured  by  45  Vict.  c.  16.  s.  7,  or  by  51  Vict,  c 
27,  R.  58,  which  would  cure  irregularities,  but 
could  not  make  good  a  deed  that  was  a  nullity, 
as  was  the  deed  here. — Held,  per  Gwynne,  *J., 
Patterson,  J.,  contra,  that  the  patents  for  the 
lands  not  having  issued  until  April,  1881.  the 
taxes  accrued  while  the  lands  were  vested  in 
the  Crown,  and  exempt  from  taxation. — Held, 


per  Strong,  J.,  following  McKay  v.  Crysler, 
(3  C^an.  S.  C.  R.  436),  and  O'Brien  v.  Cogs- 
well,  (17  Can.  S.  C.  R.  420),  that  the  oprfa- 
tion  of  45  Vict.  c.  16,  s.  7  (Man.) ,  is  restricted 
to  curing  defects  in  sale  proceedings  as  distin- 
guished from  proceedings  in  assessing  and  levy- 
ing the  taxes  which  led  to  the  sale.  Whelan 
y.  RyatK,  xz.,  65. 

61.  Sale    of    land    for    delinquent    taxes — 
Arrears— NuUitifS2  Vict,  c.  36,  s.  155, 
See  Sale,  99. 


10.  School  Rates. 

62.  County  of  Halifaa — School  rates — Zao- 
hUity  of  Town  of  Dartmouth  —  Assessing 
present  ratepayers  for  previous  year — Manda- 
mus— Jurisdiotion.'\ — ^The  Town  of  Dartmouth 
is  not  liable  to  contribute  to  the  assessment  for 
the  support  of  schools  in  the  municipality  of 
the  County  of  Halifax.  Ritchie,  C.J.,  dissent- 
ing.— If  so  liable,  a  writ  of  mandamus  could 
not  issue  to  enforce  the  payment  of  such  con- 
tribution as  the  amount  of  the  same  would  be 
uncertain  and  difficult  to  be  ascertained. — The 
ratepayers  of  1886  could  not  be  assessed  for 
school  rates  leviable  in  previous  years.  — 
Per  Ritchie,  C.  J.,  dissenting,  that  only  the  City 
of  Halifax  is  exempt  from  such  contribution, 
and  the  Town  of  Dartmouth  is  liable.  Dart- 
mouth V.  l^he  Queen,  xiv..  45. 

See  9  Can.  S.  C.  R.  509;  5  Russ.  &  Geld. 
311.  and  Cass.  Dig.  (2  ed.),  285,  515. 

63.  Exetnption  from  taxation — Educational 
institution — Revenue  from  farm. 

See  No.  38,  ante, 

64.  By4aw  —  Exemption  from  municipal 
rates — School  taxes. 

See  By-law,  6. 
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1.  Fraudulent  Conveyances  and  Pbefebt 

ENCES«  1-12. 

2.  Mortgages  and  Securities,  13-19. 

3.  Effect  of  Assignments   Generally,  20- 

38. 


1.  Fraudulent  Conveyances  and   Prefer- 
ences. 

1.  Power  to  sell  on  credit  —  Fraudulent 
preference— R.  S.  O.  (1877),  c.  118,  s.  2.]— 
An  assignment  for  benefit  of  creditors  provided 
that  the  assignee  should,  as  soon  as  convenient, 
collect  all  outstanding  credits,  sell  the  real  and 
personal  property  assigned,  by  auction  or 
private  contract,  as  a  whole  or  in  portions,  for 
cash  or  on  credit,  and  generally  on  such  terms 
and  in  such  manner  as  he  should  deem  best  or 
suitable,  having  regard  to  the  object  of  these 
presents.  No  fraudulent  intention  of  defeat- 
ing or  delaying  creditors  was  shewn. — Held, 
affirming  the  judgment  appealed  from  (8  Ont. 
App.  R.  402),  that  the  authority  to  sell  upon 
credit  did  not,  per  se,  invalidate  the  deed,  and 
it  could  not  on  that  account  be  impeached  as 
a  fraudulent  preference  within  the  Act.  R.  S. 
O.  (1877)  c.  118,  8.  2.  Slater  v.  BadenacK 
X.,  296. 
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2.  Settinif  oMe  deed  —  Right  of  action  — 
Astignee — Voluntary  assignment — Arts,  IS,  19 
C.  V.  P.— Pleading.} — In  the  absence  of  a 
statutory  title  to  sue  as  representing  creditors, 
such  as  is  conferred  bv  bankruptcy  and  insol- 
vency statutes,  an  assignee  in  trust  for  credi- 
tors can  only  enforce  the  same  rights  as  the 
person  making  the  assignment  to  him  could 
have  enforced ;  therefore  the  defendant  could 
not  by  a  plea  in  his  own  name  ask  to  have  a 
conveyance,  made  by  the  debtor  to  the  plain- 
tiff, prior  to  the  assignment  under  which  de- 
fendant claimed,  rescinded  pr  set  aside  as 
fraudolent  against  creditors. — ^The  nullity  of  a 
deed  should  not  be  pronounced  without  putting 
all  the  parties  to  it  en  cause  en  declaration  de 
jugement  commun.-^i^emhle.  The  plaintiff,  be- 
ing a  second  purchaser  in  good  faith  and  for 
value,  acquired  a  valid  title  to  the  property  in 
question  which  he  could  set  up  even  against 
an  action  brought  directly  by  the  creditors. 
Burland  v.  Mogatt,  xi.,  76.  Note.  Overruled 
in  Porteous  v.  Keynar,  (13  App.  Gases  120). 

3.  For  benefit  of  crediiors^Fraudulent  pre- 
ference —  Statute  of  Elizabeth  —  Resulting 
trusts — Unreasonable  conditions.l — ^An  assign- 
ment for  benefit  of  creditors  provided  for  dis- 
tribution of  assets  by  the  assignee  as  follows : 
1.  To  pay  certain  named  creditors  in  full ;  2. 
If  sufficient  assets  remained  after  such  pay- 
ment, to  pay  certain  other  named  creditors  in 
full  or,  if  the  assets  should  not  be  sufficient, 
to  distribute  the  same  pro  rata  among  such 
second  preferred  creditors;  3.  To  divide  the 
remaining  assets  among  all  creditors  not  pre- 
ferred in  equal  proportions  according  to  their 
respective  claims,  and,  4.  To  pay  the  balance 
remaining  after  distribution  to  the  assignor. 
The  deed  required  all  creditors  executing  it  to 
release  the  assignor  from  any  and  every  claim 
of  the  executing  creditor  against  him,  and  pro- 
vided that  the  assignee  should  not  be  liable  to 
Rct-ount  for  more  money  and  effects  than  he 
should  actually  receive,  nor  be  responsible  for 
any  Unb  or  damage  to  the  trust,  except  such  as 
should  happen  through  his  own  wilful  neglect. 
In  an  action  to  net  aside  the  deed;  Held, 
affirming  the  judgment  appealed  from,  (20  N. 
S.  Rep.  194),  Gwynne  and  Patterson.  J  J.,  dis- 
senting, that  the  deed  was  one  to  which  it  was 
unreasonable  to  excent  unpreferred  creditors 
to  become  parties,  and  therefore,  and  because 
it  contained  a  resulting  trust  in  favour  of  the 
debtor,  it  was  void  under  the  statute,  13  Eliz. 
c.  5.  Whitman  v.  Union  Bank  of  Halifax, 
w'U  410. 

4  For  benefit  of  creditors — Preferences — R. 
S.  y,  8.  c.  92.  ss.  i.  5,  10 — Chattel  mortgage — 
Statute  of  Elizabeth  —  Fraud.]  —  Though  an 
assignment  contains  preferences  in  favour  of 
certain  creditors,  yet  if  it  includes,  subject  to 
such  preferences,  a  trust  in  favour  of  all  the 
assignor's  creditors  it  is  "  an  assignment  for 
the  general  benefit  of  creditors  "  under  s.  10  of 
th«»  Nova  Scotia  Bills  of  Sale  Act  (R.  S.  N. 
S.  c.  92 1 ,  and  does  not  require  an  affidavit  of 
bona  fides.  Durkee  v.  Flint  (19  N.  S.  Rep. 
4STL  approved  and  followed;  Archibald  v. 
Hubley  (18  Can.  S.  C.  R.  IIBK  distinguished. 
—A  provision  in  an  assignment  for  the  security 
and  indemnity  of  makers  and  indorsers  of 
paper  not  due,  for  accommodation  of  the 
debtor,  does  not  make  it  a  chattel  mortgage 
under  s.  5  of  the  Act,  the  property  not  being 
redeemable  and  the  assignor  retaining  no  in- 
terest in  it. — An  assignment  ia  void  under  the 
Statute  of  Elizabeth  as  tending  to  hinder  or 
delay  creditors  if  it  gives  a  first  preference  to 


a  firm  of  which  the  assignee  is  a  member,  and 
provides  fpr  allowance  of  interest  on  a  claim 
of  the  said  firm  until  paid,  and  the  assignee  is 
permitted  to  continue  in  the  same  possession 
and  control  of  the  business  as  he  previously 
had,  though  no  one  of  these  provisions  taken 
by  itself  would  have  such  effect. — ^A  provision 
that  **  the  assignee  shall  only  be  liable  for  such 
moneys  as  shall  come  into  his  hands  as  such 
assignee,  unless  there  be  gross  negligence  or 
fraud  on  his  part,"  will  also  avoid  the  assign- 
ment under  the  Statute  of  Elizabeth. — Author- 
ity to  the  assignee  not  only  to  prefer  parties 
to  accommodation  paper,  but  also  to  pay  all 
"  costs,  charges  and  expenses  to  arise  in*  con- 
sequence "  of  such  paper  is  a  badge  of  fraud. 
Kirk  V.  Chishohn,  xxvi..  111. 

5.  Debtor  and  creditor — Payment  by  debtor 
—  Appropriation  —  Preference  —  R.  8.  O. 
(1887 )y  c.  124.1 — ^A  trader  carrying  on  business 
in  two  establishments,  mortgaged  both  stocks 
to    R.    as    security    for    indorsements    on    a 

composition  with  his  creditors,  and  for  ad- 
vances in  cash  and  goods  to  a  fixed  amount. 
The  composition  notes  were  made  and  indorsed 
by  B.,  who  made  advances  to  an  amount  con- 
siderably over  that  stated  in  the  mortgage.  A 
few  months  after  the  mortgagor  was  in  default 
for  the  advances,  and  a  portion  of  overdue 
notes,  and  there  were  some  notes  not  matured 
and  B.  consented  to  the  sale  of  one  of  the  mort- 
gaged stocks,  taking  the  purchaser's  notes  in 
payment,  applying  the  amount  generally  in 
payment  of  his  overdue  debt,  part  of  which 
was  unsecured.  A  few  days  after  B.  seized 
the  other  stock  of  goods  covered  by  his  mort- 
gage, and  about  the  same  time  the  sheriff 
seized  them  under  the  execution,  and  shortly 
after  the  mortgagor  assigned  for  benefit  of 
creditors.  An  interpleader  issue  between  B. 
and  the  execution  creditor  resulted  in  1  favour 
of  B.,  who  received,  out  of  the  proceeds  of  the 
sale  of  the  goods,  under  an  order  of  the  court, 
the  balance  remaining  due  on  his  mortgage. 
Horsfall  v.  Boisseau  (21  Out.  App.  R.  663). 
The  assignee  of  the  mortgagor  then  brought  an 
action  against  C  to  recover  the  amount  repre- 
senting the  unsecured  part  of  his  debt  which 
was  paid  by  the  purchase  of  the  first  stock, 
which  payment  was  alleged  to  be  a  preference 
to  B.  over  the  other  creditors. — Held,  affirm- 
ing judgment  appealed  from  (23  Ont.  App. 
R.  230).  that  there  was  no  preference  to  B. 
within  R.  S.  O.  [1887]  c.  124.  s.  2:  that  his 
position  was  the  same  as  if  his  whole  debt 
secured  and  unsecured  had  been  overdue,  and 
there  had  been  one  sale  of  both  stocks  of  goods 
realizing  an  amount  equal  to  such  debt,  in 
which  case  he  could  have  appropriated  a  por- 
tion of  the  proceeds  to  payment  of  his  se- 
cured debt,  and  would  have  had  the  benefit  of 
the  law  of  set-off  as  to  the  unsecured  debt 
under  s.  23  of  the  Act;  and  that  the  only 
remedy  of  the  mortgagor  or  his  a.ssignee  was 
by  redemption  before  the  sale,  which  would 
have  deprived  B.  of  the  benefit  of  such  set- 
off.   Stephens  v.  Boisseau,  xxvi.,  437. 

6.  Assignment  for  benefit  of  creditors — Pre- 
ferred creditors — Moneys  paid  under  voidable 
assignment — TAability  of  assignee — Statute  of 
Elizabeth — Hindering  and  delaying  creditors.] 
— In  an  action  to  have  a  deed  of  assignment 
for  the  benefit  of  creditors  set  aside  by  credi- 
toi-s  of  the  assignor,  on  the  srround  that  it  is 
void  under  the  Statute  of  Elizabeth,  neither 
moneys  paid  to  preferred  creditors  nor  trust 
propierty  disposed  of  in  good  faith  by  the 
assignor,  or  persons  claiming  under  him  can 
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b^  recovered,  nor  can  persons  holding:  under 
the  deed  be  held  personally  liable  for  moneys 
or  property  so  received  by  them.  Cosd  v.  Wor- 
rail  (26  N.  S.  Rep.  366),  questioned.  Taylor 
V.  CummingSf  xxvii.,  589. 

7.  Assignment  for  benefit  of  creditors  — 
Fraudulent  preference  —  Bribery — Promissory 
note — Illegal  consideration — NuUity — Costs,^ 
— ^A  secret  arrangement  whereby  the  provisions 
of  the  Code  of  Civil  Procedure  respecting  equal 
distribution  of  the  assets  of  insolvents  are  de- 
feated and  advantage  given  to  a  particular  un- 
secured creditor  is  a  fraud  upon  the  general 
body  of  creditors  notwithstanding  that  the 
agreement  for  the  additional  payment  may  be 
made  by  a  third  person  who  has  no  direct  in- 
terest in  the  insolvent's  business. — ^A  promis- 
sory note  given  to  secure  the  amount  of  the 
preferences  payable  under  such  an  arrange- 
ment is  wholly  void. — ^An  agreement  for  a  pay- 
ment to  an  inspector  of  an  insolvent  estate  to 
influence  his  consent  to  an  arrangement  which 
is  not  for  the  general  benefit  of  the  creditors  is 
a  bribe  which  is,  in  itself,  sufficient  reason  to 
adjudge  the  transaction,  to  induce  which  it  was 
given,  corrupt,  fraudulent  and  void.  Brigham 
V.  Banque  Jacques-V artier ^  xxx.,  429. 

8.  Pressure  by  creditors — Criminal  process 
— Stifling  criminal  charge — Ewtortion. 

See  DUBESS,  1. 

9.  For  benefit  of  xsreditors—R,  8.  O,  (1887) 
c.  124.  8.  2 — Preference  —  Pressure — Criminal 
liability. 

See  Fraudulent  Conveyances,  1. 

10.  Book  debts — Insolvent  debtor — Fraud- 
ulent preference. 

See  Fbauduucnt  Pbefebence,  5. 

11.  Expected  profits — Statute  of  Elizabeth 
— Assets  exigible  in  execution — Pressure. 

See  Fraudulent  Preferences,  10. 

12.  Insolvency  —  Preference  —  Payment  in 
money — Cheque  of  third  party — R.  S,  O.  c. 
124,  8.  S. 

See  Fraudulent  Preferences,  11. 


2.  Mortgages  and  Securities. 

13.  Right  of  action — Conveyance  subject  to 
mortgage  —  Obligation  to  indemnify — Assign- 
ment of — Principal  and  surety  —  Implied  con- 
tract.'l — ^The  obligation  of  a  purchaser  of  mort- 
gaged lands  to  indemnify  his  grantor  against 
the  personal  covenant  for  payment  may  be 
assigned  even  before  the  institution  of  an  ac- 
tion for  the  recovery  of  the  mortgage  debt, 
and,  if  assigned  to  a  person  entitled  to 
recover  the  debt,  it  gives  the  assignee  a  direct 
right  of  action  against  the  person  liable  to 
pay  the  same.  Moloney  v.  Campbell,  xxviii., 
228. 

14.  Banking— Collateral  security — R.  8,  C. 
c.  120.  Schedule  "  C  "—55  Vict.  c.  8U  «».  74. 
75 — R€ne^caU.^ — An  assignment  made  in  the 
form  "  C  "  to  the  "  Bank  Act  "  as  security  for 
a  bill  or  note  given  in  renewal  of  a  past  due 
bill  or  note  is  not  valid  as  a  security  under 
the  seventy-fourth  section  of  the  "  Bank  Act." 
The  judgment  of  the  Court  of  Appeal  for  On- 
tario j(24  Ont.  App.  B,.  152),  affirmed.  Bank 
of  Hamilton  v.  Halstead,  xxviii.,  235. 


15.  Assignment  for  benefit  of  ^creditors  — 
Registration  —  Defective  jurat  —  R.  S.  N,  8, 
(5  ser,)  c.  92 — Chattel  mortgage. 

See  Bill  of.  Sale,  1. 

16.  Assignment  in  trust  for  creditors — Prior 
chattel  mortgage — Possession  of  goods — DeH- 
very. 

See  Chattel  Mortgage,  11. 

17.  Mortgage — Loan  to  pay  off  prior  en- 
cumbrance —  Interest  —  Assignment  of  mort- 
gage —  Purchase  of  equity  of  redemption  — 
Accounts, 

See  Mortgage,  64. 

18.  Mortgage — Leasehold  premises  —  Terms 
of  mortgage— Assignment  or  sub4ease. 

See  Mortgage,  20. 

19.  Mortgage — Assignment  of  equity — Cove- 
nant to  indemnify — Assignment  of  covenant — 
Right  of  mortgage  on  covenant  in  mortgage. 

See  Mortgage,  2. 


3.  Effect  of  Assignments  Generally. 

20.  Assignment  for  benefit  of  creditors  — 
Creditor  attacking  trust  deed — Right  to  parti- 
cipate  in  benefits.^ — ^A  creditor  is  not  bebarred 
from  participating  in  the  benefits  of  an  assign- 
ment in  trust  for  the  general  benefit  of  credi- 
tors, by  an  unsuccessful  attempt  to  have  such 
deed  set  aside  as  defective.  Gardner  v. 
Klaspfer,  xv.,  390. 

21.  Assignment  for  benefit  of  creditors — De- 
scription of  property — Change  of  possession — 
R.  8.  O.  0.  119,  ss.  5.  28— 'Interpleader— Ont. 
Judicature  Act,  ss.  28.  35 — Appeal — Company 
— Potcers.] — The  decision   of  a  judge  of  tbe 
High  Court  of  Justice  (which  by  s.  28,  Jud. 
Act,  is  the  decision  of  the  court)  on  an  inter- 
pleader issue  to  try  the  title  to  property  taken 
under  execution   on  a  final  judgment  in  the 
suit  in  which  it  is  issued,  is  not  an  interlocu- 
tory order  within  the  meaning  of  that  expres- 
sion in  s.  35,  Jud.  Act,  or  if  it  is,  it  is  such 
an  order  as  was  appealable  before  the  passing 
of  that  Act.  and  in  either  case  it  is  appealable 
now  to  the  Court  of  Appeal  for  Ontario.— *An 
assignment  by  the  directors  of  a  joint  stock 
company  of  all  the  property  of  the  company  to 
trustees  for  the  benefit  of  creditors  is  not  ultra 
vires  of  such  directors,  and  does  not  require 
special    statutory    authority    or    the    formal 
assent  of  the  whole  body  of  shareholders. — 
Quwre,  Is  such  an  assignment  within  the  provi- 
sions of  the  Chattel  Mortgage  Act  of  Ontario, 
R.  S.  O.  c.  119? — Where  such  an  assignment 
was  made,  and  the  property  formally  handed 
over  by  the  directors  to  the  trustees,  who  took 
possession    and    subsequently    advertised    and 
sold  the  property  under  the  deed  of  assign- 
ment :  Held,  that  if  the  assignment  did  come 
within  the  terms  of  the  Act  its  provisions  were 
fully  complied  with,  the  deed  being  duly  regis- 
tered   and    there    being    an    actual    and   con- 
tinued change  of  possession  as  required  by  s. 
5. — In  such  deed  of  assignment  the  property 
w^as  described  as  "  all  the  real  estate,  lands. 
tenements    and    hereditaments    of    the    said 
debtors    (company)    whatsoever  and  whereso- 
ever, of  or  to  which  they  are  now  seized  or 
entitled,  or  of  or  to  which  they  have  any  estate, 
right  or  interest  of  any  kind  or  description, 
with    the    appurtenances,    the    particulars    of 
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which  are  more  particularly  set  out  in  the 
schedule  hereto,  and  all  and  singular  the  per- 
sonal estate  and  effects,  stock  in  trade, 
goods,  chattels,  .  .  .  and  all  other  the 
personal  estate  and  effects  whatsoever  and 
wheresoever,  whether  upon  the  premises  where 
the  debtors'  business  is  carried  on  or  elsewhere, 
and  which  the  said  debtors  are  possessed 
of  or  entitled  to  in  any  way  what- 
ever." The  schedule  annexed  specifically  desig- 
nated the  real  estate  and  included  the  foundry, 
erections  and  buildings  thereon  erected, 
and  all  articles  such  as  engines,  etc.,  in  or 
upon  said  premises. — Heldy  that  this  was  a 
sullicient  description  of  the  property  intended 
to  be  conveyed  to  satisfy  R.  S.  O.  c.  119,  s. 
23;  McVaU  v.  Wolff  (13  C.  S.  C.  R.  130), 
approved  and  distinguished.  The  judgment  ap- 
pealed from  (13  Ont.  App.  R.  7),  was  affirm- 
ed. Hovey  v.  Whiting,  xiv.,  515.  Note.^-48 
Vict.  c.  28,  s.  12,  was  passed  since  this  deci- 
sion. 

22.  Transfer  of  mortgage  —  Aaaignmeni  of 
rights  under  policy — Signification  of  transfer 
—Art.  1571  C.  C— Right  of  action.]— In  the 
Province  of  Quebec,  an  assignment  of  rights 
under  a  policy  of  insurance  is  ineffectual  un- 
less signification  thereof  has  been  made  in  com- 
pliance with  the  provisions  of  article  1571  of 
the  Civil  (I^de. — ^A  mortgagee  of  insured 
premises  to  whom  payment  is  to  be  made  in 
case  of  loss  **as  his  interest  may  appear" 
cannot  recover  on  the  policy  when  his  mort- 
gage has  been  assigned  and  he  has  ceased  to 
have  any  interest  therein  at  the  time  of  the 
loss.  Guerin  v.  Manchester  Assurance  Com- 
pany, xxiz.,  139. 

23.  Assignment  of  ^chose  in  action — Suit  hy 
assignee — A'otiee  to  debtor — R,  8,  N,  8,  (4 
ser.)  c.  91  ss.  355,  557.]— R.  S.  N.  S.  (4  ser.) 
c.  94,  s.  365,  authorizes  the  assignee  of  a 
chose  in  action  in  certain  cases  to  sue  thereon 
in  the  Supreme  Ck)urt  as  his  assignor  might 
have  done,  and  s.  357  provides  that  before  such 
action  is  brought  a  notice  in  writing,  signed  by 
the  assignee,  his  agent  or  attorney,  stating  the 
right  of  the  assignee  and  specifying  his  de- 
mand thereunder,  shall  be  served  on  the  party 
to  be  sued.  Pursuant  to  this  section  the  as- 
signee of  a  debt  served  the  following  note: — 
"  Pictou,  Nov.  21st,  1878.  Alex.  Grant,  Esq. : 
Admr.  Estate  of  Alexander  McDonald,  de- 
ceased.— Dear  Sir, — You  are  hereby  notified  in 
accordance  with  c.  94  of  the  Revised  Statutes, 
8.  357,  that  the  debt  due  by  the  above  estate  to 
Finlay  Thompson  has  been  assigned  by  him  to 
Alexander  D.  Cameron,  who  hereby  claims  pay- 
ment of  twelve  hundred  dollars,  the  amount  of 
the  said  debt  so  assigned  to  him.  S.  H. 
Holmes,  Att'y.  of  Alex.  D.  Cameron. — Held, 
affirming  the  judgment  appealed  from  (23  N. 
S.  Rep.  50).  that  the  notice  was  a  sufficient 
compliance  with  the  statute.  Qrant  v.  Cam- 
eron, xviii.,  716. 

24.  Lien  for  costs — Costh  of  ewecution  credi- 
tor— Construction  of  statute — 4S  Vict.  c.  26.  s, 
9—49  Vict,  c.  25,  s.  t—R.  8.  O.  (1887)  c.  12^, 
s.  9.]— Under  48  Vict.  c.  26.  s.  9  (Ont.).  as 
amended  by  49  Vict.  c.  25.  s.  2,  an  assignment 
for  the  general  benefit  of  creditors  has  pre- 
cedence of  executions  not  completely  executed 
by  payment  subject  to  the  lien  of  any  execu- 
tion creditor  for  his  costs  where  there  is  but 
one  execution  in  the  sheriff 'fi  hands,  or  of  the 
creditor  who  has  first  placed  his  execution  in 
the  sheriff's  hands  when  there  are  more  than 
one. — Held,  Gwynne  and  Patterson,  JJ.,  dis- 


senting, that  the  lien  created  by  this  statute 
is  not  confined  to  the  costs  of  issuing  the  execu- 
tion, but  covers  all  the  costs  of  the  action. — 
Judgment  appealed  from  (16  Ont.  App.  R. 
311)  affirmed.    Clarkson  v.  Ryan,  xvii.,  251. 

26.  Partnership  —  Judicial  abandonment  — 
Dissolution — Composition — Subrogation — Con- 
fusion of  rights — Compensation — Arts.  722  and 
778  C.  C.  P.} — "A  partner  in  a  commercial  firm 
which  made  a  judicial  abandonment  was  in- 
debted to  the  firm  at  the  time  of  the  abandon- 
ment in  a  large  amount  overdrawn  upon  his 
personal  accoimt.  Subsequently  he  made  and 
carried  out  a  composition  with  the  creditors  of 
the  fihn  and,  with  the  approval  of  the  court, 
the  curator  transferred  to  him,  by  an  assign- 
ment in  authentic  form,  "  all  the  assets  and 
estate  generally  of  the  said  late  firm,"  .  .  . 
''  as  they  existed  at  the  time^the  said  curator 
was  appointed."  At  the  same  time  the  credi- 
tors discharged  both  him  and  his  partners  from 
all  liability  in  respect  of  the  partnership. 
Held,  affirming  the  decision  of  the  court  below, 
that  the  effect  of  the  judicial  abandonment  was 
to  transfer  to  the  curator  not  only  the  partner- 
ship estate,  but  also  the  separate  estates  of  ' 
each  partner  aJs  well  as  the  partners'  individual 
rights  as  between  themselves. — Held,  reversing 
the  decision  of  the  court  below,  Strong,  C.J., 
and  Taschereau,  J.,  dissenting,  that  the  assign- 
ment of  the  estate  by  the  curator  and  the  dis- 
charge by  the  creditors,  taken  together,  had 
the  effect  of  releasing  all  the  partners  from  the 
firm  debts,  but  vested  all  the  rights  which  had 
been  transferred  by  the  abandonment '  in  the 
transferee  personally  and  could  not  revive  the 
individual  rights  of  the  partners  as  between 
themselves,  and  that  in  consequence  anv  debt 
owing  by  the  transferee  to  the  partnership  at 
the  time  of  the  abandonment  became  extin- 
guished by  confusion.  McLean  v.  Stewart, 
XXV.,  226. 

26.  Fraudulent  preference — Clause  in  deed 
— Authority  to  sell  on  credit. 

See  No.  1,  ante, 

27.  Insolvent  Act  of  1875 — Default  in  ac- 
counting— Sureties. 

See  Insolvency,  6. 

28.  Policy  of  insurance — Transfer  to  mar- 
ried woman — Locus  standi  of  assignee — Art. 
18S  C,  C. 

Bee  Insurance,  Life,  3. 

29.  Deed  of  composition — Execution — Rati- 
fication— Discharge — Estoppel. 

See  DcBTOB  and  Creditor,  5. 

30.  Equitable  assignment  —  Evidence — At- 
tachment by  garnishment. 

See  Estoppel,  8. 

31.  Insurance  against  fire  —  Condition  of 
policy — Fraudulent  statement — Proof  of  fraud 
— Presentation — Assignment  of  policy — Fraud 
by  assignor. 

See  Insurance,  Tire,  67. 

32.  Assignment  for  benefit  of  creditors  — 
Judicial  abandonment  —  Subrogation — Confu- 
sion of  rights — Compensation — Arts.  772  and 
778,  C.  C.  P. — Composition  and  discharge. 

See  Partnership,  6. 
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33.  CJtattel  mortgage — Mortgagee  in  posset- 
sion — Negligence — Wilful  default — Sale  under 
powers — "  Slaughter  sale  " — Practice — Revo- 
cation of  assignment. 

See  Sale,  40. 

34.  Assignment  of  debt — Confidential  rela- 
tions— Knowledge  of  bookkeeper. 

See  Pbincipal  and  Aqbivt,  23. 

35.  Assignment  of  lease  —  Mortgage — Dis- 
charge— Abandonment  of  security. 

See  Lease,  6. 

36.  Assignment  for  benefit  of  creditors — 
Composition  and  discharge — Release  of  debtor. 

See  Pabtnebship,  42. 

37.  Assignment  for  benefit  of  creditors — 
Lease — Forfeiture  —  Company  —  Shareholder 
— Personal  liability  under  covenant — Waiver. 

See  Landlord  and  Tenant,  3. 

38.  Money  paid  —  Voluntary  payment — In- 
'  solvency    of    debtor  —  Action    by   assignee  — 

Status, 

See  Payment,  3. 


ATTOBNET. 

1.  Power  of  attorney — Authority  to  settle 
and  adjust  claim — Right  to  receive  award,} — 
A  crew  of  sailors  claiminj^  salvage  from  the 
owners  of  a  vessel  picked  np  at  sea  gave  a 
power  of  attorney  to  P.  authorizing  him  to 
oring  suit  or  otherwise  settle  and  adjust  any 
claim  which  they  might  have  for  salvage  ser- 
vices, etc.  Held.  aflBrming  the  local  judge  in 
admiralty,  that  P.  was  not  authorized  to  re- 
ceive payment  of  the  sum  awarded  for  salvage 
or  to  apportion  the  respective  shares  of  the 
sailors  therein.  Taschereau,  J.,  took  no  part 
in  judgment,  entertaining  doubts  as  to  the 
jurisdiction  of  the  court  to  hear  the  appeal. 
Churchill  v.  McKay  — In  re  **  The  Quebec" 
XX.,  472. 

2.  Lien  for  costs — Money  in  court — Sub-col- 
location— Opposition  en  sous  ordre — Art,  753 
C.  C.  P, 

See  Opposition,  16. 

3.  Compromising  client — Agreement  not  to 
appeal — Estoppel. 

See  Appeal,  412. 

4.  Admission  —  Jurisdiction  of  Supreme 
Court. 

See  Appeal,  178. 

And  see  Bab — Mandatory — Poweb  of  At- 
TOBNEY — Principal  and  Agent  —  Solicitor. 


ATTOBNMENT. 

See  Mortgage. 


AVERAGE. 

See  Insurance,  Marine. 


AVXXr  JUDICIAIBE. 


Dividing  admission,  art.  231,  C. 
See  Evidence,  219. 


C.  P. 


AVOIDANCE  OF  CONTRACTS. 

See  CJoNTBACT — ^Debtob  and  Cbeditob — Dur- 
ess —  Fraudulent  Conveyances  — 
Fbaudulent  Preferences — Mistake. 


AWARD. 

See  Abbttbations. 


BATL. 


Capias  —  Special    bond  —  Emoneretur 
Parties. 

See  Appeal,  3. 


BAIL  BOND. 

See  Bond. 


baHiIff. 

JSlection  petition  —  Preliminary  objections 
— Service  ot  petition  —  BailifTs  return  — 
Cross-ewamination  —  Production  of  copy  — 
Arts,  56  d  78  C,  C.  P-l—A  return  by  a  bailiff 
that  he  had  served  an  election  petition  by 
leaving  true  copies,  "  duly  certified,"  with  the 
sitting  member  is  a  sufficient  return.  It  n^d 
not  state  by  whom  the  copies  were  certified. — 
Counsel  for  the  person  served  will  not  be  al- 
lowed to  cross-examine  the  bailiff  as  to  lUe 
contents  of  the  copies  served  without  produc- 
ing them  or  laying  a  foundation  for  secondary 
evidence.  Beauharnois  Election  Case,  xxvii., 
232. 


BAILMENT. 

1.  Consignment  of  goods  against  supplies  ad- 
vanced —  Sale  of  fish  in  storage  —  Right  to 
hold  for  unpaid  purchase  money  - —  Part  de- 
livery —  Warehouseman's  lien  —  Trover.] — 
Appellant  was  supplying  S.,  who  was  con- 
nected with  the  fishing  business,  and  who  'in 
return  sent  him  all  his  fish,  to  be  sold  and 
proceeds  placed  to  credit  of  account.  In  Oc- 
tober, 1877,  S.  forwarded  in  the  usual  manner 
77  bbls.  herring  and  236  bbls.  mackerel,  and 
in  November  personally  sold  all  the  fish,  in- 
cluding the  mackerel,  to  R..  when  some  were 
delivered,  leaving  236  bbls.  in  appellant's  store, 
and  in  part  payment  received  a  note  for  $4,- 
000  at  four  months,  which  he  transferred  to 
appellant  on  general  account.  R.  became  in- 
solvent, and  respondent,  as  assignee,  brought 
an  action  of  trover  to  recover  the  236  bbls. 
of  mackerel.  After  issue  joined,  the  appellant 
proved  against  the  estate  of  R.  on  the  note 
and  received  a  dividend.  The  Chief  Justice  at 
the  trial  gave  judgment  for  plaintiff  and  found 
that  the  plaintiff  had  knowledge  that  the  fish 
were  included  by  the  insolvent  in  his  state- 
ment of  assets  and  made  no  objection  to  the 
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Bssi^ee  or  creditors. — Held,  Strong,  J.,  dis- 
senting, that  as  the  appellants  had  failed  to 
prove  any  right  of  property  in  themselves,  the 
respondent  had  as  against  them  a  right  to 
immediate  possession;  that  S.  had  not  stored 
the  fish  by  way  of  security  for  a  debt  due  by 
him»  and  as  the  appellants  had  knowledge  that 
the  fish  were  included  by  the  insolvent  in  his 
statement  of  assets,  to  which  statement  they 
made  no  objection,  but  proved  against  the 
estate  for  the  whole  amount  of  the  note,  and 
received  a  dividend  thereon,  they  could  not 
now  claim  the  fish  or  set  up  a  claim  for  lien 
thereon.    Troop  v.  Hart,  vii.,  512. 

2.  BUI  of  lading  —  Conditions  —  Carriage 
^  connecting  lines  — >  Delivery  —  Loss  after 
transit — Warehousing — Notice  of  claim. 

See  Railways,  3. 

3.  Fraudulent  appropriation  —  Unlawful 
receiving  —  Simultaneous  Acts. 

See  Criminal  Law,  13. 


4.  Common  carriers  —  Express  company  — 
Receipt  for  money  parcel  —  Conditions  pre- 
cedent —  Notice  of  claim  —  Pleading — Money 
counts  —  Special  pleas. 

See  Gabbiebs,  12. 

5.  Carriers  —  Shipping  —  Chartered  ship — 
Perishable  goods  —  Excepted  perils  —  Tran- 
thipment  —  Obligation  to  tranship  —  Repairs 
—  Reasonable  time. 

See  Gabbiebs,  7. 

6.  Construction  of  contract  —  Agreement  to 
Hcure  advances  —  Sale  —  Pledge  —  Delivery 
of  possession  —  Arts.  W.  1025,  1026,  1027, 
1472, 1474,  im.  1994c,  C.  C.  —  Bailment  to 
manufacturer. 

See  GoNTBACT,  214. 


BANKRUPTOT. 

See  Insolvency. 


BANKS  AND  BANKING. 

1.  Cheques  and  Obdebs,  1-3. 

2.  Deposits,  4-6. 

3.  Discounting  Bills,  etc.,  7-10. 

4.  Mistake,  11. 

5.  Principal  and  Agent,  12,  13. 

6.  Securities  fob  Loans,  etc.,  14-29. 

7.  Set-off.  30.  31. 

8.  Sureties,  32-34. 

9.  Transfer  of  Shares,  35. 
10.  Winding-up,  36-47. 


1.  Gheques  and  Orders. 

L  Cheque  payable  at  future  date — Poivers  of 
manager — Acceptance — Discount  in  course  of 
business.l — In  1881  G.,  having  business  trans- 
actions with  the  Exchange  Bank,  agreed  with 
C.  president  and  manager  of  the  bank,  that  in 
Uen  of  further  advances,  the  bank  would  ac- 
cept his  cheque  made  payable  at  a  future  date. 


On  19th  October,  1881.  G.  drew  a  cheque  on 
the  Exchange  Bank,  and  after  having  it  ac- 
cepted as  follows :  "  Good  on  19th  February, 
1882,  T.  Craig,  president,"  got  the  cheque  dis- 
counted by  the  People's  Bank,  and  deposited 
the  proceeds  to  his  credit  in  the  Exchange 
Bank.  This  cheque  was  renewed  on  23rd  May, 
presented  at  the  Exchange  Bank  and  paid. 
Thereupon  another  cheque  for  the  same 
amount  was  accepted  in  the  same  way  and 
discounted  by  the  People's  Bank  on  7th  Sep- 
tember, 1883.  At  the  time  of  the  suspension 
of  payment  by  the  Exchange  Bank,  the  Peo- 
ple's Bank  had  in  its  possession  four  chequed 
signed  by  G.  and  accepted  by  T.  Graig,  Pre- 
sident of  the  Exchange  Bank,  which  were  sub- 
sequently presented  for  payment  and  duly 
protested.  The  total  of  these  cheques  was 
l66.020.64,  and  one  of  them,  dated  7th  Sep- 
tember, 1883,  for  ^1,000.  was  a  renewal  of 
the  cheque  the  proceeds  of  which  had  been  paid 
to  the  credit  of  G.  in  the  Exchange  Bank. — 
On  action  for  $66,020.64  on  the  four  cheques, 
the  Exchange  Bank  pleaded,  inter  alia  that  C. 
had  not  acted  within  the  scope  of  his  duties 
and  within  the  limits  of  his  powers,  and  that 
the  bank  had  never  authorized  or  ratified  his 
acceptance  of  G.'s  cheques. — Hel^,  per  Ritchie, 
C.J.,  and  Fournier  and  Henry,  JJ.,  affirming 
the  judgment  appealed  from  (M.  L.  R.  3  Q. 
B.  232),  (Strong,  Taschereau  and  Gwynne, 
J  J.,  contra),  that  under  the  circumstances  the 
Exchange  Bank  was  liable  for  the  acceptance 
by  their  president  and  manager  of  G.'s  cheques 
discounted  by  the  People's  Bank  in  good  faith 
and  in  due  course  of  business.  Exchange 
Bank  of  Canada  v.  People's  Bank,  23  G.  L. 
J.  391;  Cass,  Dig.   (2  ed.)  79. 

2.  Payment  of  cheques  —  Joint  payees  — 
Indorsement  by  partner  —  Estoppel. 

See  Partnership,  16. 

3.  Marked  cheque  —  Fraudulent  alteration 
— Recovery  of  money  paid  by  mistake. 

See  No.  11,  infra. 


2.  Deposits. 

4.  Insolvent  bank — Liquidation  —  Deposit 
after  suspension.] — ^A  person  who  makes  a  de- 
posit with  a  bank  after  its  suspension,  the  de- 
posit consisting  of  cheques  of  third  parties 
drawn  on  and  accepted  by  the  bank  in  ques- 
tion, is  not  entitled  to  be  paid  by  privilege  the 
amount  of  such  deposit.  Ontario  Bank  v. 
Chaplin;  in  re  Exchange  Bank  of  Canada, 
XX.,  152. 

5.  Deposit  for  special  purpose  —  Promissory 
fiote  —  Misapplication  of  funds  —  Netc  trial — 
Evidence  —  Verdict.] — S.  Bros,  effected^ a 
composition  under  the  Insolvent  Act  of  1875, 
for  thirty-three  and  one-third  per  cent.  By 
deed  of  composition  and  discharge  the  insol- 
vents covenanted  to  pay  the  composition  in 
four  payments,  and  to  give  eacli  creditor  notes 
for  the  several  pa.vments  falling  due  4th  No- 
vember, 1876.  4th  Ma.^  1877.  4th  November, 
1877,  and  4th  May,  1878.— The  first  notes 
were  to  be  secured  by  the  indorsement  of  11. 
and  D.  and  all  the  notes  were  to  be  further 
secured  by  the  assignee  holding  in  trust  as 
security  real  estate,  which  formed  part  of  the 
assets. — The  notes  were  given,  and  the  first 
series  paid,  except  two  held  by  the  Ontario 
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Bank. — ^The  gross  composition  was  $llr 
931.89 ;  each  instalment  beins  $2,982.97.  The 
two  unpaid  notes  for  $260.84,  and  $1,036.30 
were  charged  at  maturity  to  the  account  of  S. 
B.  in  the  bank,  and  a  renewal  taken  from  them 
with  the  same  indorsers  for  two  months,  the 
original  notes  being  cancelled. — ^The  note  was 
three  times  again  renewed,  always  with  the 
same  indorsers,  for  20.  10  and  30  days,  the 
last  due  Ist  May,  1877,  for  $1310.97.  In  1876, 
S.  B.  being  unable  to  meet  the  composition 
payments,  applied  to  the  trust  and  loan  com- 
pany for  a  loan  of  $9,000 — and  subsequently 
for  an  additional  $5,000 — on  the  security  of 
their  real  estate,  which  the  company  agreed 
to  advance.  The  firm  of  S.  C.  &  G.,  solicitors 
(of  which  plaintiff  was  the  senior  partner) 
was  employed  by  the  company  to  see  th|it  title 
was  made  satisfactory,  and  complete  the  loan. 
A  mortgage  for  $9,090  was  executed  and 
registered  in  December,  1876,  and  a  mortgage 
of  $5,000  was  given  in  March,  1877.  The  title 
was  found  vested  in  the  assignee  as  security 
for  the  composition  notes,  and  it  became  ne- 
cessary to  pay  the  whole  composition  and  to 
obtain  from  the  assignee  a  re-conveyance  to  S. 
B.  to  protect  the  title  of  the  company,  as  mort- 
gagees, before  the  loan  could  be  carried  out. 
Plaintiff  was  instructed  to  purchase  or  pay  all 
the  notes  unpaid,  and  for  that  purpose,  on 
3rd  May,  1877,  the  company,  inclosed  two 
cheques  to  plaintiff  for  $8,599.90  and  $4,- 
780.70,  with  direction  to  pay  the  notes  falling 
due  the  following  day.  On  4th  May  plaintiff 
deposited  in  the  bank  the  following  cheque : 

"Ottawa.  May  4th.  1877. 
•♦  The  Canadian  Bank  of  Commerce. 

"  Pay  Manager  Ontario  Bank  or  order  $4,- 
500  to  purchase  composition  notes  of  S.  B.  for 
T.  and  L.  Co.  of  Canada. 

Stewart,  Chrysler  &  Gormully." 

,  which  was  indorsed  by  the  manager :  "  Credit 
*  S.  B.  composition  account.  (Sd.)  J.  H.  W^, 
Mgr." — The  second  instalment  of  composition 
notes  due  on  that  day^  with  the  note  for  $1.- 
310.97,  was  parid  and  charged  against  this  de- 
posit. The  bank  manager  who  held  the  one 
note  then  three  days  overdue,  and  at  whose 
office  all  the  notes  falling  due  that  day  were 
payable,  had  been  assured  by  S.  B.  in  the 
previous  October  or  No\'ember  that  the  over- 
due note  should  be  the  first  thing  paid  out  of 
the  loan  they  had  then  in  cpn temptation,  and 
he  was  therefore  prepared  to  find  that  that 
note  was  being  provided  for.  H.,  bookkeeper 
for  S.  B.,  had  been  their  agent  in  procuring 
that  note  to  be  held  in  expectation  of  payment 
from  the  loan  and  did  not  know  that  the  loan 
was  to  pay  the  latter  notes  only,  and  he  had 
that  very  day  a  stntement  shewing  notes  to 
the  amount  of  $4,100  to  be  paid,  including 
the  $1,310.97  note.  But  while  the  manager 
and  H.  w^re  thus  depending  on  having  this 
particular  note  paid,  the  plaintiff  was  ignorant 
of  its  existence. — As  soon  as  plaintiff  became 
aware  that  the  note  had  been  charged  to  this 
account  he  protested  against  the  right  of  the 
defendant  to  do  so.  He  afterwards  paid  in 
other  moneys  to  meet  the  third  and  fourth  in- 
stalments, and  at  last  he  signed  the  formal 
confirmation  of  his  account,  required  by  some 
banks  when  the  customer's  cheques  are  re- 
turned to  him.  This  was  an  oversight  and 
was  corrected  by  a  tender  of  the  note  in  ques- 
tion, and  a  demand  of  the  money. — This  ac- 
tion was  instituted  to  recover  the  $1,310.97, 
and  at  the  trial  the  only  question  left  to  the 
jury  was: — *'\Vas  this  $1,310  a  composition 


note  or  was  it  not?  Was  it  a  composition  note 
of  S.  B.r'  And  the  jury  was  directed  that  if 
it  was  not  such,  the  bank  was  not  justified  in 
charging  it  against  the  deposit  of  $4,500,  and 
the  plaintiff  entitled  to  recover.  The  jury 
found  for  plaintiff  for  $1,503.50;  the  judge 
reserving  leave  to  move  to  enter  nonsuit.  De- 
fendants obtained  a  rule  nisi  to  shew  cause 
why  the  verdict  should  not  be  set  aside  anu 
a  new  trial  had  or  a  nonsuit  pursuant  to 
leave  reserved,  or  why  a  new  trial  should  pot 
be  had,  on  the  ground  that  the  verdict  was 
contrary  to  law  and  evidence,  and  against  the 
weight  of  evidence.  Judgment  made  absolute 
the  rule  and  ordered  that  the  verdict  be  set 
aside  and  a  new  trial  had  without  costs,  on 
the  ground  that  the  note  was  a  composition 
note  and  that  the  only  question  left  to  the 
jury,  being  whether  this  note  was  or  was  not 
a  composition  note,  and  the  jury,  having  found 
a  verdict  for  the  plaintiff,  must  have  been  of 
the  opinion  that  it  was  not,  and  consequently 
the  finding  of  the  jury  was  contrary  to  the 
evidence. — The  Court  of  Appeal  for  Ontario 
allowed  an  appeal  with  costs,  and  directed 
that  the  rule  should  be  discharged  with  costs, 
on  the  ground  that  the  question  as  to  whether 
the  note  in  question  was  a  composition  note 
or  not  was  immaterial,  and  that  there  was  no 
evidence  proper  to  leave  to  the  jury  on  behalf 
of  defendants,  and  the  defence  set  up  was 
not  maintainable  in  law  upon  the  undisputed 
facts  in  evidence. — Held,  affirming  the  judg- 
ment appealed  from  (Ritchie,  C.J.,  doubting, 
and  G Wynne,  J.,  dissenting),  that  the  deposit 
was  for  the  specific  purpose  of  meeting  the 
notes  due  that  day.  and  the  manager  was  not 
authorized  to  apply  the  money  to  take  up  the 
note  in  question,  and  there  was  no  ratification 
by  plaintiff  of  his  act.  The  whole  case  being 
before  the  court  on  undoubted  evidence  it  was 
unnecessary  to  refer  it  to  another  jury. — Per 
Gwynne,  J.  The  case  having  been  tried  only 
upon  a  question  wholly  irrevelant  as  to  whether 
the  note  in  question  was  a  composition  note 
or  not,  and  nothing  else  having  been  submit- 
ted to  the  jury,  the  verdict  was  the  result  of 
a  defective  proceeding  and  there  was  a  total 
miscarriage  which  could  only  be  rectified  by 
a  new  trial. — The  Supreme  Court  of  Canada 
has  been  given  by  special  statute  juris- 
diction in  its  discretion  to  order  a  new 
trial  if  the  ends .  of  justice  may  seem  to 
require  it,  although  such  new  trial  may  be 
deemed  necessary  upon  the  ground  that 
the  verdict  is  against  the  weight  of  evi- 
dence— ^that  is  to  say,  upon  a  ground  for 
which  it  would  have  t>een  competent  for  the 
court  of  first  instance  in  the  mere  exercise  of 
its  discretion  to  have  ordered  a  new  trial.  But 
that  the  court  should  prevent  a  trial,  which 
the  court  of  first  instance  had  thought  fit  to 
order,  purely  in  the  exercise  of  its  discretion- 
ary power,  is  an  assertion  of  jurisdiction 
which  is  wholly  l)eyond  the  powers  vested  in 
the  Supreme  Court  of  Canada.  Appeal  dis- 
missed with  costs.  Ontario  Bank  v.  Stewart, 
Cass.  Dig.  (2  ed.)  571. 

6.  Deposits  —  Special  account  —  Agency — 
Payment  —  Art.  1143  C.  G, 

See  Principal  and  Agent,  20. 


3.  Discounting  Bills,  etc. 

7.  Agenfs  ewcess  of  authority  —  Dealings 
contrary  to  instructions  —  Liability  to  bank — 
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DiteoutUing  for  hU  oum  <iccofnmodation  — 
Parties  on  aecommodaiion  paper. "] — ^K.,  agent 
of  a  bank  and  also  a  member  of  a  business 
firm,  procured  accommodation  drafts  from  a 
customer  of  the  bank  which  he  discounted  as 
such  agent,  and  without  indorsing  the  drafts, 
used  the  proceeds,  in  violation  of  his  instruc- 
tions from  the  head  office,  in  the  business  of 
his  firm-  The  firm,  having  become  insolvent, 
executed  an  assignment  in  trust  of  all  their 
property  by  which  the  trustee  was  to  pay. "  all 
debts  by  tibe  assignors  or  either  of  them  due 
and  owing  or  accruing  or  becoming  due  and 
owing"  to  the  said  bank  as  first  preferred 
creditor  and  to  the  makers  of  the  accommoda- 
tion paper,  among  others,  as  second  preferred 
creditors.  The  estate  not  proving  sufficient  to 
pay  the  bank  in  full  a  dispute  arose  as  to  the 
accommodation  drafts,  the  bank  claiming  the 
right  to  disavow  the  action  of  the  agent  in 
discounting  them  and  appropriating  the  pro- 
ceeds in  breach  of  his  duty  as  creating  a  debt 
due  to  it  from  his  firm,  the  makers  claiming 
that  they  were  really  debts  due  to  the  bank 
from  the  insolvents.  In  a  suit  to  enforce  the 
carrying  out  of  the  trusts  created  by  the  as- 
signment— Held,  affirming  the  Supreme  Court 
(X.S.),  Gwynne.  J.,  dissenting,  that  the  drafts 
were  *' debts  due  and  owing'*  from  the  insol- 
vents to  the  bank  and  within  the  first  prefer- 
ence created  by  the  deed. — Per  Ritchie.  O.J., 
E.  procured  the  accommodation  paper  for  the 
sole  purpose  of  borrowing  the  money  of  the 
bank  for  his  firm  and  when  the  firm  received 
that  money  they  became  debtors  to  the  bank 
for  the  amount.  —  Per  Strong  and  Patterson, 
JJ.  The  agent  being  bound  to  account  to  the 
bank  for  the  funds  placed  at  his  disposal,  he 
became  a  debtor  to  the  bank,  on  his  authority 
being  revoked,  for  the  amount  of  these  drafts 
as  money  for  which  he  failed  to  account. 
Whether  or  not  the  bank  had  a  right  to  elect 
to  treat  the  act  of  the  agent  as  a  tort  was  not 
important  as  in  any  case  there  was  a  debt  due. 
—Per  Gwynne,  J.  The  evidence  does  not  estab- 
lish that  these  drafts  were  anything  else  than 
paper  discounted  in  the  ordinary  course  of 
banking  business,  as  to  which  the  bank  had 
its  recourse  against  all  persons  whose  names 
appeared  on  the  face  of  the  paper  and  were 
not  obliged  to  look  to  any  other  for  payment. 
MerchanU  Bank  of  HaUfaw  v.  W hidden,  six., 
53. 

8.  Company — Bills  of  ewchange  and  promia- 
fory  notes — Discount  hy  president — Credit  to 
€ompany*s  account  —  Payments  out  to  com- 
poffy>  creditors — Liahility  of  company  upon 
note  given  ioithout  authority — Bona  fides.] — 
Where  the  president  of  an  incorporated  com- 
pany made  a  promissory  note  in  the  company's 
Dame  without  authority,  and  discounted  it  with 
the  company's  bankers,  the  proceeds  being 
credited  to  the  company's  account  and  paia 
cot  by  cheques  in  the  company's  name  to  its 
creditors  whose  claims  should  have  been  paid 
by  the  president  out  of  the  funds  which  he  had 
previously  misappropriated,  the  bankers,  who  | 
had  taken  the  note  in  good  faith  are  entitled 
to  charge  the  amount  thereof  at  maturity  i 
against  the  company's  account. — Judgment  of  I 
the  Court  of  Appeal  for  Ontario  (23  Ont 
App.  R.  66),  affirmed.  Bridgewater  Cheese 
Factory  Co.  v.  Murphy,  xxvi.,  443. 

9,  Collateral  security — Assignment — "  Bank 
irt,"  8ch,  "  C." 

See  No.  20,  infra. 


10.  BUls  and  notes  —  Conditional  indorse- 
ment— Principal  and  agent  —  Knowledge  ly 
agent — Constructive  notice — Deceit  by  hank 
manager. 

See  Pbincipal  and  Agent,  34. 


4.  Mistake. 

11.  Recovery  of  money  paid  hy  mistake — 
Marked  cheque — Fraudulent  alteration — Pay- 
ment "by  third  party  —  Liability  for  loss  — 
Negligence.] — ^A  person  dealing  with  others  !s 
under  no  duty  to  take  precautions  to  prevent 
loss  to  the  latter  by  the  criminal  acts  of  third 
persons  and  the  omission  to  do  so  is  not,  in 
itself,  negligence  in  law. — B.  having  a  small 
account  in  the  Bank  of  H.  had  his  cheque  for 
$5  marked  "good,"  and  altering  it  to  $500, 
had  it  cashed  by  the  Imperial  Bank.  The 
same  day  it  went  through  the  clearing  house 
and  was  paid  by  the  Bank  of  H.  to  the  Im- 
p^ial  Bank.  The  error  was  discovered  next 
day  by  the  Bank  of  H.,  and  repayment  demand- 
ed from  the  Imperial  Bank  and  refused.  The 
Bank  of  H.  brought  action  to  recover  from  the 
Imperial  Bank  $495,  overpaid  on  the  cheque. 
Defendant  contended  that  the  note  as  presented 
to  be  marked  good  was  so  drawn  as  to  make 
the  subsequent  alteration  an  easy  matter,  and 
the  plaintiffs  act  in  marking  it  in  that  form 
was  negligence  which  prevented  recovery. — 
Held,  affirining  the  judgment  appealed  from 
(27  Ont.  App.  R.  590).  which  affirmed  that 
at  the  trial  (31  O.  R.  100),  that  there  was 
nothing  in  the  circumstances  to  take  the  case 
out  of  the  rule  that  money  paid  by  mistake 
can  be  recovered  back,  and  the  Bank  of  H. 
was  therefore  entitled  to  judgment.  Imperial 
Bank  of  Canada  v.  Bank  of  Hamilton,  xxxi., 
344.  Affirmed  by  Privy  Coimcil  ([11)0^]  A. 
C.  49. 


5.  Principal  and  agent. 

12.  Principal  and  agent — Agenfs  authority 
—^Representation  by  agent — Principal  affected 
by — Advantage  to.  other  than  principal- 
Knowledge  of  agent — Constructive  notice.]-^ 
Where  an  agent  does  an  act  outside  of  the  ap- 
parent scope  of  his  authority,  and  makes  a  re- 
presentation to  the  person  with  whom  he  acts 
to  advance  the  private  ends  of  himself  or  some 
one  else  other  than  his  principal,  such  repre- 
sentation cannot  be  called  that  of  the  princi- 
pal.— In  such  a  case  it  is  immaterial  whether 
or  not  the  person  to  whom  the  representation 
was  made  believed  the  agent  had  authority  to 
make  it. — The  local  manager  of  a  bank  having 
received  a  draft  to  be  accepted,  induced  the 
drawee  to  accept  by  representing  that  certain 
goods  of  his  own  were  held  by  the  bank  as 
security  for  the  draft. — In  an  action  on  the 
draft  against  the  acceptor ;  Held,  affirming 
the  decision  of  the  Supreme  Court  of  New 
Brunswick,  that  the  bank  was  not  bound  by 
such  repres^tation ;  that  by  taking  the  benefit 
of  the  acceptance  it  could  not  be  said  to  adopt 
what  the  manager  said  in  procuring  it,  which 
would  burden  it  with  responsibility  instead  of 
conferring  a  benefit;  and  that  the  knowledge 
of  the  manager  with  which  the  bank  would  be 
affected  should  be  confined  to  knowledge  of 
what  was  material  to  the  transaction  and  the 
duty  of  the  manager  to  make  known  to  the 
bank.  Richards  v.  Bank  of  Nova  Scotia, 
xivi.,  381. 
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13.  Advances  ly  hank — Payment  to  release 
hypothecs — Security  taken  in  name  of  third 
party. 

See  No.  17,  infra. 


6.  Segtjbities  for  Loans,  etc. 

14.  Transfer  of  hypothec — The  Banking  Act 
— 3J^  Vict.  c.  5,  s.  40 — Advances  on  real  estate 
— Nullity. "l  —  B.  transferred  a  hypothec  on 
real  estate  to  the  bank,  as  collateral  security 
for  a  note  which  was  discounted  and  the  pro- 
ceeds placed  at  B.V?  credit  on  '  the  day 
of  the  transfer.  In  an  action  against 
the  assignee  of  the  insolvent  estate  of  the 
mortgagee  to  set  aside  a  prior  hypothec. 
Held,  affirming  judgment  appealed  from 
(1  Dor.  Q.  B.  357),  that  the  transfer  to 
the  bank  was  not  given  to  secure  a  past  debt, 
but  to  cover  a  contemporaneous  loan,  and  was, 
therefore,  null  and  void,  as  being  a  contraven- 
tion of  the  Banking  Act,  34  Vict.  c.  5.  s.  40. 
Bank  of  Toronto  v.  Perkins,  viii.,  603. 

15.  The  Banking  Act—R.  8.  C.  c.  120,  s.  53 
et  seq. — Warehouse  receipts — Parol  agreement 
^Surplus— Arts.  1031,  1981,  C.  C— Privileged 
Lien.^  —  The  bank  took  warehouse  receipts 
from  H.  as  collateral  for  commercial  paper  dis- 
counted in  the  ordinary  course  of  business,  and 
having  a  surplus  from  the  sale  of  goods  repre- 
sented by  the  receipts,  after  paying  debts  for 
which  they  were  immediately  pledged,  claimed 
under  parol  agreement  to  hold  that  surplus  in 
payment  of  other  debts  due  by  H.  H.  having 
become  insolvent,  a  creditor  brought  action 
claiming  that  the  surplus  must  be  distributed 
ratably  among  the  general  body  of  creditors. 
H.  was  not  made  party  to  the  suit.  Held,  af- 
firming the  court  of  Queen's  Bench,  that  the 
parol  agreement  was  not  contrary  to  the  pro- 
visions of  the  Banking  Act,  and  that,  after  the 
goods  were  lawfully  sold,  the  money  that  re- 
mained, after  applying  the  proceeds  of  each 
sale  to  its  proper  note,  could  properly  be  ap- 
plied by  the  bank  under  the  terms  of  the  parol 
agreement.  (Ritchie,  C.J.,  doubting,  and 
Fournier,  J.,  dissenting). — Per  Taschereau,  J. 
That  H.  ought  to  have  been  made  party  to 
the  suit.  Thompson  v.  Molsons  Bank,  xvi., 
664. 

16.  Bank  stock  pledged  to  another  hank  as 
collateral  security — Bank  Act.  34  Vict.  c.  5, 
s.  40 — 42  Vict.  c.  45,  s.  2 — Exchange  BatiK 
charter— 35  Vict.  c.  51  iD.)—43  Vict.  c.  22, 
s.  8—46  Vict.  c.  20,  ss.  9  d  10— Arts.  I4,  1070, 
1973,  1975  C.  C.  —  Loss  of  thing  pledged— 
Restitution.'] — The  Exchange  Bank  in  advanc- 
ing money  to  F.  on  the  security  of  Merchants 
Bank  shares  caused  them  to  be  assigned  to 
their  managing  director  and  an  entry  made  in 
their  books  that  he  held  the  shares  oh  behalf 
of  the  bank  as  security  for  the  loan.  The 
bank  subsequently  credited  F.  with  the  divi- 
dends accruing  thereon.  Later  on  the  manag- 
ing director  pledged  these  shares  to  another 
bank  for  his  own  personal  debt  and  absconded. 
Held,  affirming  the  judgment  appealed  from 
(M.  L.  R.  7  Q.  B.  11),  that  upon  repayment 
by  F.  of  the  loan,  the  Exchange  Bank  was 
bound  to  return  the  shares  or  pay  their  value. 
— The  prohibition  to  advance  upon  security  of 
shares  of  another  bank  contained  in  the 
amendment  to  the  general  Banking  Act  applies 
to  the  bank  abd  not  to  the  borrower. — Per 
Patterson,  J.     Assuming  that  the  subsequent 


amendment  of  the  general  Bank  Act  for- 
bade the  taking  of  such  security  by  any  bank, 
the  amendment  did  not  alter  the  charter  of  the 
Exchange  Bank,  under  which  it  had  power  to 
take  the  shares  in  question  in  Its  corporate 
name  as  collateral  security. — To  take  such 
security  may  have  become  an  offence  against 
the  banking  law.  punishable  from  the  begin- 
ning as  a  misdemeanour  and  subject  to  a  pe- 
cuniary penalty,  but  it  was  not  ultra  vires. — 
The  declaration  of  art.  14  C.  C.  that  prohi- 
bitive laws  import  nullity  has  no  application 
to  such  a  case.  Exchange  Bank  v.  Fletcher, 
xix.,  278. 

17.  Advances  —  Security  in  name  of  third 
person — Prite-nom — Lien  on  shares — Claim  in 
insolvency  —  Mal-administration — Interest — 
Commencement  of  proof  in  writing — Payments 
to  release  hypothecs — Evidence — Accounts.] — 
In  1875  the  plaintiff,  Lamoureux.  became  in- 
solvent and  made  an  assignment  of  His  estate  to 
one  Auger,  an  official  assignee.  The  claims  iiipd 
against  the  estate  amounted  in  all  to  the  sum  of 
$93,105.78  of  unprivileged  debts,  and  $895.02 
of  privileged  debts.  Among  other  claims  was 
one  by  the  Bank  of  St.  Johns,  defendant,  sworn 
to  by  L'Ecuyer.  their  cashier,  on  5th  Febru- 
ary, 1876.  for  $41,431.41,  and  it  was  stated 
that  the  bank  held  no  security  except  certain 
shares  owned  by  the  plaintiff  of  the  stock  of 
said  bank,  valued  at  $18,000.  The  claim  was 
based  entirely  upon  promissory  notes,  eighteen 
of  which,  amounting  to  $11,788.71,  had  not 
then  matured,  the  remainder  being  overdue. 
A  large  number  of  these  notes,  amounting  to 
$24,500,,  were  indorsed  by  the  cashier,  who 
held  a  hypothec  on  property  of  plaintiff  to  the 
extent  of  $30,000  to  secure  him  against  his 
said  indorsements. — Plaintiff  compoundert  for 
twenty-five  cents  in  the  dollar,  ana  the  defend- 
ant, the  Bank  of  St.  Johns,  was  placed  on  his 
dividend  sheet  for  the  amount  of  the  alleged 
unsecured  debt,  viz.,  $23,431,  the  composition 
on  which  would  be  $5,857.86.  Plaintiff,  not 
having  the  amount  required  to  pay  the  compo- 
sition to  his  creditors,  in  all  $24,173.6.'',.  en- 
tered into  negotiations  with  defendant  Molleur 
to  procure  it.  The  extent  and  nature  of  the 
negotiations  form  the  subject  of  the  present 
contention.  They  resulted  in  the  execution  of 
a  deed  dated  16th  May,  1876,  between  plain- 
tiff, his  assignee,  and  Molleur,  whereby  it  was 
recited  that  plaintiff  had  received  from  Molleur 
$25,251.55  to  pay  the  composition  and  ^o  se- 
cure repayment  of  this  sum,  with  a  bonus  of 
$4,000,  one  of  the  considerations  of  the  ad- 
vance. At  plaintiff's  request  the  assignee 
thereby  assigned  and  transfered  to  Molleur  all 
the  property  belonging  to  the  plaintiff.  Mol- 
teur  was  also  to  be  paid  the  costs  and  ex- 
penses connected  with  the  administration  of 
the  property,  and  continued  to  deal  with  the 
property  of  plaintiff  until  1879.  when  plain- 
tiff brought  this  action,  alleging  the  above 
facts,  and  further  that  at  the  time  of  the  exe- 
cution of  the  deed  of  16th  May,  1876.  Molleur 
was  acting  as  prHc-nom  or  ^octtm  tenens  of 
the  other  defendant,  the  Bank  of  St.  Johns; 
that  the  bank  and  not  Molleur  had  advanced 
the  $25,251.55  mentioned  in  the  deed ;  that  al- 
though it  had  been  agreed  between  plaintiff 
and  Molleur  that  only  the  $25,251.55.  with  a 
bonus  of  $4,000.  should  be  paid  to  the  bank, 
and  upon  such  payment  being  made  Molleur 
should  re-transfer  to  plaintiff  the  property  re- 
maining in  his  possession,  Molleur  had  wrong- 
fully paid  to  the  bank  the  claim  against  his 
estate  in  full,  and  had  also  so  improperly  man- 
aged the  estate  as  to  cause  plaintiff  consider- 
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able  loes.  Plaintiff  asked  that  Molleur  should 
render  an  account  of  his  administration,  that 
the  bank  might  be  declared  to  be  equally  re- 
sponsible with  Molleur.  who  should  be  held  to 
be  merely  the  locum  tenetu  of  the  bank,  that 
defendants  jointly  should  be  obliged  to  repay 
to  him  the  balance  of  moneys  which  they  had 
received,  after  paying  the  amounts  which  were 
authoriied  by  the  deed  of  16th  May,  1876,  and 
that  Molleur  should  also  be  obliged  to  re-assign 
to  plaintiff  the  balance  of  the  plaintiff's  pro- 
perty then  unsold. — In  the  course  of  the  pro- 
ceedings Molleur  by  his  pleas  denied  that  the 
properties  belonging  to  plaintiff  were  assigned 
to  him  to  pay  onjj  the  sums  mentioned  by 
plaintiff:  denied  that  he  was  locum  tenens  of 
the  bank ;  and  alleged  that  at  the  time  of  the 
execution  of  said  deed  it  was  agreed  between 
plaintiff  and  him.  that  besides  the  said  sums 
he  should  pay  the  bank  the  full  balance  re- 
maining due  to  said  bank  on  the  claim  filed 
against  plaintiff  beyond  the  amount  of  the 
composition,  such  balance,  amountina  to  $35,- 
573.56,  having  necessarily  to  be  paid  to  dis- 
charge the  hypothecs  held  by  the  indorsers  of 
plaintiff's  notes.  Thus  the  total  amount  which, 
by  Molleur's  contention,  would  have  to  be  paid 
out  of  the  proceeds  of  plaintiff's  property 
would  be  $64,825.11,  with  expenses  of  manage- 
ment, and  he  also  claimed  that  plaintiff  agreed 
to  pay  interest  on  the  various  sums  at  9  per 
cent  per  annum.  He  stated  that  up  to  that 
time  he  had  paid  to  the  bank,  and  on  hypothe- 
cary claims  on  the  property  and  for  expenses 
of  management.  $62,977.85 ;  he  admitted  hav- 
ing received  from  the  revenues  and  sale  of  por- 
tions of  the  property  $49,633.09,  and  having 
sold  another  portion  for  $1,000  not  yet  re- 
ceived. He  went  into  particulars  with  re- 
spect of  his  dealings  with  certain  portions  of 
the  property  and  filed  certain  statements  of 
account.  The  result  would  have  been  that  a 
consideraBle  balance  would  still  have  appeared 
owing  to  the  bank  if  the  contention  of  Mol- 
leor  was  correct.  Plaintiff  objected  to  the 
statements  of  account  as  not  having  been 
sworn  to,  as  required  by  law,  and  reiterated 
his  contentions  with  respect  to  the  agreement 
between  him  and  Molleur.  —  On  20th  May, 
1SN2.  thf»  Superior  Court.  District  of  Iberville, 
by  interlocutory  judgment.  Held,  that  the  de- 
fendant Molleur  was  the  locum  tenens  of  the 
bank,  and  ordered  him  to  render  a  proper 
^vvom  flocount  This  Molleur  did.  not  only  of 
his  dealings  with  the  property  up  to  the  time 
of  the  institution  of  the  action,  but  also  up  to 
the  date  of  rendering  said  accounts  (15th  Au- 
gust, 1882),  and  claimed  that  a  balance  was 
still  due  him  of  $3,814.18.— On  29th  January, 
1883.  Chagnon.  J.,  delivered  judgment  re-af- 
firming his  previous  finding,  that  Molleur  was 
the  preie-nom  or  locum  tenens  of  the  bank; 
held,  also,  that  Molleur  was  justified  in  paying 
to  the  bank  the  amount  of  the  notes  for  which 
they  held  the  indorsement  of  L'Ecuyer,  there 
being  no  evidence  that  the  hypothec  held  by 
L'Ecuyer  was  not  a  honA  fide  security  of  which 
the  bank  had  a  right  to  the  benefit ;  that  the 
bank  was  justified  in  retaining  the  shares  of 
the  plaintiff  to  be  applied  on  the  balance  of  its 
claim :  that  the  bank  was  entitled  also  to  $25,- 
251J^^  wifh  the  bonus  of  $4,000,  and  to  inter- 
est on  all  the  amounts  it  was  thus  declared 
entitled  to  at  the  rate  of  6  per  cent,  per 
annum,  with  the  exception  of  the  bonus,  upon 
which  the  judge  considered  no  interest  should 
be  paid  ;  that,  as  regards  the  amount  alleged 
to  have  been  improperly  paid  the  assignee, 
plaintiff  must  be  left  to  his  recourse  against 
the  assignee,  or  his  estate,  he  being  then  dead  ; 


that,  as  regards  any  questions  of  mal-adminis- 
tration.  the  recourse  of  plaintiff,  if  any,  should 
toQ  reserved  to  him ;  and  the  court  directed  the 
accounts  to  be  submitted  to  an  auditor  to  as- 
certain the  balance  on  the  principles  laid  down 
in  the  judgment,  and  also  directed  that,  if  a 
balance  should  be  payable  by  defendants,  the 
defendant  Molleur  should  re-assign  to  plaintiff 
the  balance  of  property  remaining  unsold. — 
The  auditor  found  a  balance  in  favour  of 
plaintiff  of  $3,200.60.— On  appeals  by  both 
parties,  the  Court  of  Queen's  Bench  reversed 
the  findings  of  Chagnon,  J.,  that  Molleur  was 
locum  tenens  of  the  bank,  and  with  respect  to 
the  rate  of  interest.  In  other  respects 
it  practically  affirmed  the  judgment  of 
the  Superior  Court,  and  sent  the  case  back 
to  that  court  to  have  the  account  rectified 
in  accordance  with  suggestions  in  their 
judgment.  Held,  that  the  judgment  of 
Chagnon,  J*.,  should  be  affirmed,  with  the  ex- 
ception hereafter  mentioned.  The  evidence 
was  ample  to  lead  to  the  conclusion,  beyond 
any  reasonable  doubt,  that  the  defendant  Mol- 
leur was  acting  as  the  pr^te-nom  or  locum 
tenens  of  the  bank.  The  only  difficulty  with 
regard  to  this  point  was  created  by  the  fact 
that  there  was  no  writing  to  connect  the  bank 
with  the  deed  of  16th  May,  1876,  no  com- 
menoemeni  de  preuve  pur  icrit.  But  this  diffi- 
culty was  not  insuperable: — 1st.  Because,  if 
held  as  a  bar  to  considering  the  bank  as  the 
real  painty  liable,  the  bank  would  be  enabled 
to  commit  a  fraud  upon  the  plaintiff  and  to 
receive  and  retain  monies  to  which  it  was  not 
entitled.  And  secondly,  because  the  bank,  by 
its  actions  and  conduct  throughout,  had  shewn 
ample  ratification  of  the  acts  of  Molleur,  and 
an  acceptance  of  the  deed  of  16th  May.  1876, 
and  of  everything  done  under  it.  Whether  as 
the  principal  party  concerned,  acting  through 
its  locum  ienenSy  or  by  reason  of  its  having 
received  moneys  by  collusion  with  Molleur  to 
which  It  was  not  entitled,  the  bank  should  be 
held  equally  responsible  with  Molleur. — With 
reference  to  the  L'Ecuyer  notes,  the  bank  did 
not,  these  notes  being  overdue,  treat  the  hypo- 
thec taken  by  L'Ecuyer  as  any  security  to  it 
when  filing  its  claim,  nor  did  it  appear  that 
plaintiff  ever  contended  at  the  meeting  of  his 
creditors,  or  in  any  of  the  insolvency  proceed- 
ings, that  this  hypothec  given  to  L'Ecuyer  was 
in  reality  held  for  the  bank.  Nor  was  there 
any  evidence  to  the  effect  that  plaintiff  subse- 
quent £o  the  insolvency  proceedings,  and  up  to 
the  time  of  the  institution  of  this  action,  ever 
•contended  that  this  hypothec  was  held  by  the 
bank,  or  held  otherwise  than  as  a  honA  fide 
security  by  L'Ecuyer  himself,  and  as  a  se- 
curity, therefore,  which  Molleur  was  bound  to 
pay  off  to  release  the  properties.  On  the  other 
hand,  there  was  considerable  evidence  that 
plaintiff  acknowledged  his  liability  on  this  hy- 

SOthec,  and  wished  Molleur  to  pay  off  the  in- 
ebtedness  for  which  it  was  given.  The  judge 
of  the  Superior  Court  was  justified  in  holding 
that  Molleur  had  properly  paid  the  amount  of 
the  promissory  notes  indorsed  by  L'Ecuyer  in 
order  to  obtain  the  discharge  of  his  hypothec. 
— Further,  the  bank  in  filing  its  cl^lm,  was 
justified  in  alleging  that  it  held  as  security 
only  the  shares  of  plaintiff,  and  that  it  was 
further  justified  in  applying  the  proceeds  of 
these  shares  to  any  balance  remaining  due  on 
the  notes  of  plaintiff  after  payment  of  the 
L'Ecuyer  notes. — The  Court  of  Queen's  Bench 
should  not  have  raised  the  rate  of  interest  to 
eight  per  cent.,  no  rate  having  been  mentioned 
in  the  deed  of  16th  May.  1876. — There  was  one 
point,  however,  in  the  judgment  of  the  Su- 
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perior  Court  from  which  the  court  dissented. 
At  the  time  the  deed  of  16th  May,  1876,  was 
executed,  there  were  certain  claims  being  con- 
tested before  the  assignee.  The  amount  of 
these  claims  should  not  have  Seen  paid  to  the 
assignee  before  the  result  of  the  contestations 
was  declared,  or,  if  paid,  the  defendants  should 
have  taken  proceedings  in  the  interest  of  plain- 
tiff to  recover  back  this  amount  from  the  as- 
signee. This  amount  plaintiff  was  entitled  to, 
in  addition  to  the  sum  found  by  the  auditor 
on  the  basis  of  the  judgment  of  the  Superior 
Court. — In  all  other  respects  the  judgnxient  of 
the  Superior  Court  was  affirmed  and  the  ap- 
peal of  plaintiff  allowed  with  costs ;  the  cross- 
appeals  were  dismissed  with  costs,  plaintiff  to 
receive  his  costs  on  the  appeal  and  cross-ap- 
peals in  the  Court  of  Queen's  Bench.  La- 
moureuw  v.  Molleur,  Cass.  Dig.  (2  ed.)  71. 
[The  Privy  Council  refused  leave  to  appeal.] 
Note. — On  settlement  of  the  minutes  an  ap- 
peal to  a  judge  in  chambers  on  the  ground  that 
the  amount  ordered  to  be  paid  to  appellant 
($8,655.13)  ought  to  have  been  only  $3,200.60, 
was  dismissed. — For  judgment  by  Foumier,  J. 
(in  chambers),  see  C&as.  Dig.  (2  ed.)   692. 

18.  **  Letters  of  credit  " — Negotiable  instru- 
menP—**  BUls  of  Ewchange  Act,  1890  "— "  The 
Bank  Act  " — Powers  of  executive  councillors — 
Ratification  hy  legislature,'\  —  A  bank  cannot 
deal  in  such  securities  as  a  "  letter  of  credit " 
signed  by  an  executive  councillor,  without  the 
authority  of  an  order  in  council,  which  is  de- 
pendent upon  the  vote  of  the  legislature,  and 
therefore  not  a  negotiable  instrument  within 
the  Bills  of  Exchange  Act.  1890,  or  The  Bank 
Act,  R.  S.  C.  c.  120,  ss.  45  and  60.  Jacques 
Cartier  Bank  v.  The  Queen,  xxv.,  84. 

19.  Debtor  and  creditor — Security  for  debt 
— Security  realized  by  creditor — Appropriation 
of  proceeds — Res  judicata — Practice.]  —  If  a 
bank  agrees  to  give  a  customer  a  line  of  credit, 
accepting  negotiable  paper  as  collateral  secu- 
rity, it  is  not  obliged,  so  long  as  the  paper  re- 
mains uncollected,  to  give  any  credit  in  re- 
spect of  it,_but  when  any  portion  of  the  col- 
laterals is  paid  it  operates  at  once,  as  payment 
of  the  customer's  debt  and  must  be  credited  to 
him. — Under  the  Judicature  Act,  estoppel  by 
res  judicata  cannot  be  relied  on  as  a  defence 
to  an  action  unless  specially  pleaded.  Cooper 
v.  MoUons  Bank,  xxvi..  611. 

(Affirmed  in  Privy  Council,  (14  Times  L. 
R.  276.) 

20.  Collateral  security  —  R.  S.  C,  c.  120, 
schedule  *'  C  "—53  Vict.  c.  SI,  ss,  74,  75— Re- 
newals — Assignments.] — An  assignment  made 
in  the  form  "  C  "  to  the  **  Bank  Act "  as  secu- 
rity for  a  bill  or  note  given  in  renewal  of  a 
past  due  bill  or  note  is  not  valid  as  a  security 
under  s.  74  of  the  **  Bank  Act." — The  judg- 
ment of  the  Court  of  Appeal  for  Ontario  (24 
Ont.  App.  R.  152).  affirmed.  Bank  of  Ham- 
ilton v.  Halstead,  xxviii.,  235. 

21.  Bank  making  advances  —  Security  — 
Bank  Act  s.  74 — Chattel  mortgage.] — H.  held 
a  chattel  mortgage  on  a  sawmill  belonging  to 
Q.,  with  the  machinery  and  lumber  therein, 
and  all  lumber  that  might  at  any  time  there- 
after be  brought  on  the  premises.  The  mort- 
gage not  being  registered  gave  H.  no  priority 
over  subsequent  incumbrancers.  Two  months 
Utter  G.  gave  H.  a  second  mortgage  on  said 
property  to  secure  a  note  for  $794.  Shortly 
after  this  a  contractor  applied  to  6.  for  a 
large  quantity  of  lumber  for  building  purposes. 


6.  being  unable  to  purchase  the  logs  asked  the 
bank  for  an  advance.  The  bank,  knowing  G. 
to  be  financially  embarrassed,  refused  the  ad- 
vances to  him  but  agreed  to  make  them  if 
some  reliable  person  would  purchase  the  logs, 
which  was  done  by  G.'s  bookkeeper,  and  in 
consideration  of  an  advance  of  $3,600.  G.  as- 
signed the  contractor's  order  to  the  bookkeeper 
and  agreed  to  cut  the  logs  at  a  price  fixed  and 
deliver  them  to  the  bookkeeper  at  the  mill  site. 
The  latter  then  assigned  to  the  bank  all 
moneys  to  accrue  in  respect  to  the  contract, 
which  assignment  was  agreed  to  by  the  con- 
tractor, and  a  day  or  two  after  also  assigned 
to  the  bank  three  booms  of.  logs  by  numbers  in 
addition  to  one  assigned  previously.  This  pur- 
ported to  be  done  under  s.  74  of  "The  Bank 
Act."  Two  or  three  days  later  G.  made  an 
assignment  for  benefit  of  his  creditors,  previ- 
ous to  which,  however,  the  logs  had  arfived  at 
the  mill  and  were  mixed  with  other  logs  of  G. 
The  greater  part  had  been  converted  into  lum- 
ber when  H.  seized  them  under  his  chattel 
mortgage.  Held,  affirming  the  judgment  ap- 
pealed from  (7  B.  C.  Rep.  465),  that  no  pro- 
perty in  the  logs  assigned:  to  the  bank  had 
passed  to  G.,  and  tfiat  H,  having  no  higher 
right  than  his  mortgagor,  could  not  claim 
them  under  his  mortgage. — Shortly  before  G.'a 
assignment  for  benefit  of  creditors  his  book- 
keeper transferred  to  the  bank  a  chattel  mort- 
gage given  him  by  G.  to  secure  payment  of 
|800.  The  judgment  appealed  from  ordered 
the  assignee  in  bankruptcy  to  pay  the  bank 
the  balance  due  on  said  mortgage.  Held,  re- 
versing said  judgment,  thalt  the  assignee  had 
been  guilty  of  no  acts  of  conversion  and  was 
not  liable  to  repay  this  money.  The  mortgage 
was  not  given  to  secure  advances  and  did  not 
give  the  bank  a  first  lien  on  the  property.  The 
bank  was  in  the  same  position  as  if  it  had  re- 
ceived the  mortgage  directly  from  G.  when  he 
was  notoriously  insolvent.  Houston  v.  Mer- 
chants Bank  of  Halifax,  xxxi.,  361. 

22.  Warehouse  receipt — Indorsement  as  se- 
curity —  Right  to  property  —  34  Vict.  c.  5 
(D.) 

See  Wabehousemen,  1. 

23.  Indorsement  of  warehouse  receipt — 
Owner  aottng  as  warehouseman — Constitution- 
ality of  34  Vict.  c.  5,  ss.  46,  ^7,  4^  {D.) 

See  Warehousemen,  2. 

24.  Bond  to  secure  advances  —  Literate 
obligee — Misrepresentation, 

See  Deed,  13. 

25.  Mandate — Pledge  of  stock  —  Notice  of 
trust — Security  for  debt  of  trustee — Precari- 
ous title— Insolvency— Arts.  1755,  2268  C.  C. 

See  Tbusts,  2. 

26.  Advances  on  shares  of  another  bank — 
Collateral  security — Restitution. 

See  No.  16.  ante. 

27.  Insolvent  bank  —  Lien  on  assets  —  Pri- 
ority of  note^holders. 

See  No.  40,  infra, 

28.  Security  for  advances  —  Hypothecation 
of  bonds — Collateral  security — Sale  by  mort- 
gagees— Trusts. 

See  PifDOE,  6. 
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29.  Debtor  and  creditor — Preference — Col- 
Uuion—PreMure—R.  S.  B.  C.  cc.  86,.  87 — 
The  Bank  Act,  «.  80 — Company  law — Mort- 
gaae  hv  directore — Ratification — B.  (7.  Com- 
panieff  AeU.  1890,  1892.  1894. 

See  Dkbtob  Ain>  Gbkditob,  31. 


7.  Set-oft, 

30.  Ineolvcnt  lank — Contrtbutoriee — Draft 
purchased  hy  shareholder  to  off-set  against 
eatts. 

See  No.  36,  infra, 

31.  Insolvent  hank  —  Calls  on  shares^- 
Double  liability  —  Setting-off  debts  due  by 
benk. 

See  No.  38,  infra. 


8.  SUBXTZSS. 

32.  Surety  —  Misconduct  of  officer — Illegal 
transactions — Banking  affairs. 

See  SxTBETTsmp,  2. 

33.  Mortgage  —  Continuing  security — Pro* 
missory  notes — Dealings  by  bank — Forged  re- 
newols-^Release  of  surety. 

See  SUBETTSHiP.  3. 

34.  Suretyship^Recourse  of  sureties  inter 
«e — Rateable  contribution  —  Action  of  war- 
ranty— Discharge  of  co-surety — Reserve  of  re- 
coune — Trust  funds  in  possession  of  a  surety 
-ArU.  1156, 1959,  C.  C. 

See  AcnoN,  166. 


9.  Transfer  of  Shares. 

35.  Shareholders — Transfers  of  stock — The 
Banking  Act,  34  Vict.  c.  5.  ss.  19,  58^Reso- 
lutions  not  binding  on  absent  shareholders — 
Equitable  plea.'] — In  an  action  against  the  ap- 
pellant as  shareholder,  to  recover  a  call  of  10 
per  cent,  on  twenty-five  shares  held  by  him  in 
&  bank.  h«  defended  on  equitable  grounds,  that 
before  call  or  notice  thereof  he  made,  in  good 
faith  for  valid  consideration,  a  transfer  of  all 
the  shares  to  a  person  authorized  and  qualified 
to  receive  the  same,  and  he  and  the  transferee 
of  the  shares  did  all  things  necessary  for  the 
ralid  and  final  transferring  of  the  shares ;  but 
the  plaintiffs,  without  legal  excuse  and  with- 
out reason,  refused  to  record  such  transfer,  or 
to  register  the  same  in  the  books  of  the  bank, 
or  to  recognize  the  said  transfer.  And  he 
prayed  that  the  bank  be  compelled  to  complete 
and  make  the  transfer  valid  and  effectual,  and 
enjoined  from  further  prosecution  of  the  suit. 
—The  plaintiffs  filed  no  replication  to  this 
plea,  but  at  the  trial  before  James,  J.,  without 
t  jury,  attempted  to  justify  the  refusal  upon 
the  ground  that  at  a  special  general  meeting 
of  the  shareholders  of  the  bank,  it  was  re- 
solved "that  the  bank  should  not  be  allowed 
to  go  into  liquidation,  but  that  steps  should  be 
taken  to  obtain  a  loan  of  such  sum  as  may  be 
necessary  to  enable  the  bank  to  resume  specie 
payments,  and  that  the  shareholders  agree  to 
bold  their  shares  without  assigning  them  until 
the  principal  and  interest  due  on  such  loan 
■hall  be  fully  paid,  and  to  execute,  when  re- 


quired, a  bond  to  that  effect." — The  defendant 
was  not  presoit  when  this  resolution  passed, 
and  it  appeared  that  the  bank  ettected  a  loan 
of  $80,000  from  the  Bank  of  N.  S.  upon  the 
security  of  one  B.,  who,  to  secure  himself,  took 
bonds  for  lesser  amounts  from  other  share- 
holders, including  the  defendant,  whose  bond 
was  released  by  B.  when  the  defendant  sold 
bis  shares  in  1877  to  persons  then  in  good 
standing,  and  powers  of  attorney,  executed  by 
defendant  and  the  purchasers  respectively,  were 
sent  to  the  manager  of  the  bank,  in  whose 
favour  they  were  drawn,  to  enable  him  to 
complete  the  transfer.  The  directors  of  the 
bank  refused  to  permit  the  transfer,  but  tne 
defendant  was  not  notified  of  their  refusal,  nor 
did  they  make  any  claim  against  him  for  any 
indebtedness  on  his  part  to  the  bank;  and  it 
appeared  also  from  the  evidence  that  subse- 
quently to  the  resolution,  and  prior  to  the  sale 
of  defendant's  shares,  a  large  number  of  other 
shares  had  been  transferred  in  the  books  of 
the  bank.  In  October,  1879.  the  bank  became 
insolvent,  and  the  Bank  of  N.  S.  obtained 
leave  to  intervene  and  carry  on  the  action. — 
A  verdict  was  found  by  the  judge  in  favour  of 
the  appelUnt ;  but  the  Supreme  Court  (N.  S.) , 
James,  J.,  dissenting,  made  absolute  a  rule 
nisi  to  set  it  aside. — Held,  reversing  the  judg- 
ment appealed  from  (4  N.  S.  Rep.  146),  that 
the  resolution  could  not  bind  shareholders  not 
present  at  the  meeting,  even  if  it  had  been 
acted  upon,  and  under  the  facts  disclosed  in 
evidence  the  defendant  could  not  be  deprived  of 
his  legal  right  under  the  Banking  Act  to 
transfer  his  shares,  and  to  have  the  transfer 
recorded  in  the  books  of  the  bank;  and  the 
plea  was  therefore  a  good  equitable  defence  to 
the  action. — Per  Strong  and  Gwynne,  JJ.  It 
is  doubtful  whether  the  strict  ruies  applied  in 
England  to  e<iuitable  defences  pleaded  under 
the  C.  L.  P.  Act,  could  be  adopted  with  refer- 
ence to  such  pleas  in  Nova  Scotia,  where  both 
legal  and  equitable  remedies  are  administered 
by  the  same  court  and  in  the  same  form  of 
procedure.  Smith  v.  Bank  of  Nova  Scotia, 
viii.,  568. 


10.  Winding-up. 

36.  Insolvency  —  Winding-up  — Contrihu- 
tories  —  Set-off  —  45  Vict.  c.  25.  ss.  75.  76— 
Construction  of  statute  —  Retrospective  legis- 
lation.'i — In  an  action  by  the  bank  on  a 
promissory  note,  defendant  pleaded  set-off  of 
a  draft  made  by  the  bank  and  indorsed  to  him. 
Replication,  that  the  defendant  was  a  contri- 
butory on  the  stock  book  of  the  bank,  and 
knew  that  the  bank  was  insolvent  when  the 
draft  was  purchased.  Demurrer,  that  replica- 
tion did  not  aver  that  the  debt  for  which  the 
action  was  brought  was  due  from  the  defend- 
ant in  his  capacity  as  shareholder  or  contri- 
butory.— Held,  reversing  the  Supreme  Court 
of  P.  E.  I.,  that  the  replication  was  bad  in 
law. — Appellant  gave  his  note  for  $6,000  which 
was  indorsed  to  the  Bank  of  P.  E.  I.  The 
Union  Bank  held  a  draft,  made  by  the  Bank 
of  P.  E.  I.  for  nearly  the  same  amount,  which 
appellant  purchased  for  about  $200  less  than 
its  face  value  on  5th  May.  1882,  Being  sued 
on  the  note  he  set  off  the  amount  of  the  draft 
and  paid  the  difference.  He  admitted  pur- 
chase for  the  purpose  of  off-sei  to  the  claim 
on  his  note,  which  he  had  made  non-negoti- 
able and  also  that,  if  he  could  succeed  in  his 
set-off.  and  another  party  could  succeed  in  a 
similar  transaction,  the  Union  Bank  would  get 
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in  full  their  claim  against  the  Bank  of  P.  E. 
I.,  which  had  become  insolvent.  The  trial 
judge  charged  that  if  the  draft  was  indorsed 
to  defendant  to  enable  him  to  use  it  as  a  set- 
off, he  could  not  do  so,  because  he  was  a  con- 
tributory within  the  meaning  of  s.  76  of  the 
Winding-up  Act,  which  came  into  force  I7th 
May,  1882.  and  was  retrospective  as  regards 
indorsements  before  it  was  passed,  but  witn- 
in  30  days  before  the  commencement  of  wind- 
ing-up proceedings.  The  jury,  under  the  direc- 
tion of  the  judge,  found  a  general  verdict  for 
the  plaintiff  for  the  amount  of  the  note  and 
interest,  which  the  Supreme  Court  refused  to 
disturb. — Held,  reversing  the  judgment  appeal- 
ed from,  that  the  appellant  having  purchased 
the  draft  for  value  and  in  good  faith  prior  to 
the  commencement  of  winding-up  proceedings, 
the  Winding-up  Act  was  not  applicable,  and, 
therefore,  the  appellant  was  entitled  to  the 
benefit  of  his  set-off. — That  the  Winding-up 
Act  was  not  retrospective  as  to  this  indorse- 
ment.— Held,  also,  that  ss.  75  and  76  in  re- 
spect to  claims  acquired  by  contributories 
within  30  days  of  winding-up  proceedings  for 
use  as  a  set-off,  only  apply  to  actions  against 
a  contributory  when  the  debt  claimed  is  due 
from  the  person  sued  in  his  capacity  as  con- 
tributory.   Ings  V.  Bank  of  P.  E,  /.,  xi..  265. 

37.  LxQuidation  of  iMolvent  hank — J^  Vict, 
c.  23  —  }7  Vict,  c.  39 — Winding-up.]— A^n  in- 
solvent bank  can  only  be  wound  up  with  the 
preliminary  proceedings  provided  by  45  Vict, 
c.  23,  ss.  99  to  120,  as  amended  by  47  Vict, 
c.  39.  s.  2,  whether  or  not  it  may  be  in  pro- 
cess of  liquidation  at  the  time.  Mott  v.  Bank 
of  Nova  Hcotiat  xiv.,  650. 

38.  Insolvent  hank  —  Winding-up  Act  — 
Shareholders  .—  K.  8.  C,  c.  129  —  Contrihu- 
tory  —  Calls  —  Douhle  liahility  —  Set-off  — 
Bank  Act  —  R.  8.  C.  c..J20.]—A  contributory 
of  an  insolvent  bank,  who  is  also  a  creditor, 
cannot  set-off  the  debt  due  to  him  by  the 
bank  against  calls  made  in  the  course  of  wind- 
ing-up proceedings  in  respect  of  the  double 
liability  imposed  by  the  Bank  Act.  Maritime 
Bank  v.  Troop,  xvi.,  456. 

39.  Insolvent  hank  —  Priority  of  note- 
holders —  Deposit  hy  insurance  company — 
Prerogative  of  Crown  —  R.  8.  0.  c  120,  s. 
79.] — The  Crown  prerogatives  can  only  be 
taken  away  by  express  statutory  enactment. 
Therefore,  Her  MajestJi's  right  to  payment  in 
full  of  a  claim  against  the  assets  of  an  in- 
solvent bank"  in  priority  to  all  other  creditors 
is  not  interfered  with  by  the  provisions  of 
the  Bank  Act  (R.  S.  C.  c.  120,  s.  79),  giving 
note-holders  a  first  lien  on  such  assets,  the 
Crown  not  being  named  in  such  enactment. 
Gwynne  and  Patterson,  JJ.,  contra.  Maritime 
Bank  v.  The  Queen,  xvii.,  057. 

40.  Insolvent  hank  —  Bank  Act,  R.  8,  C.  c. 
120,  «.  79  —  Lien  on  assets  —  Priority  of  note- 
holders —  53  Vict,  c.  31,  s.  5,?.]— Under  s.  79 
of  the  Bank  Act.  (R.  S.  C.  c.  120),  note- 
holders have  the  first  lien  on  the  assets  of  an 
insolvent  bank  in  priority  to  the  Crown,  Strong 
and  Taschereau,  JJ..  dissenting.  Judgment 
appealed  from  (27.  N.  B.  Rep.  379)  varied. 
Liquidators  Maritime  Bank  v.  Receiver-Gener- 
al of  New  Brunswick,  xx.,  695. 

41.  Insolvency  —  Winding-up  —  Increased 
capital  —  Contrihutories  —  Shareholders  — 

Double  liahility  —  45  Vict,  c.  23  (D.)]— The 


Bank  of  P.  E.  I.  was  incorporated  by  18  Vict, 
c.  10,  capital  stock  fixed  at  £30,000  P.  E.  I. 
Cy.,  (97^333.33)  in  shares  of  £10,  ($32.44). 
power  to  increase  this  capital  by  the  issue- of 
additional  shares,  of  same  value,  was  given  by 
ss.  39,  40,  41  &  42.  which  prescribed  the  man- 
ner of  effecting  this  increase,  and  the  sale  of 
the  new  stock  by  auction,  s.  43  provided  that 
"  the  said  additional  shares  shall  be  subject  to 
all  the  rules,  regulations  and  provisions  to 
which  the  original  stock  is  subject,  or  may 
hereafter  be  subject,  by  any  law  of  this 
island."  Section  19  of  the  Act  was  repealed, 
and  re-enacted  by  s.  3  of  19  Vict.  c.  11,  as 
follows: — "The  holders  of  the  stock  of  the 
said  bank  shall  be  chargeable  in  their  private 
and  individual  capacity,  and  shall  be  holden  for 
the  payment  and  redemption  of  all  bills  which 
may  have  been  issued  by  the  said  corporation, 
and  also  for  the  payment  of  all  debts  at  any 
time  due  from  the  said  corporation,  in' propor- 
tion to  the  stock  they  respectively  hold,  pro- 
vided, however,  that  in  no  case  shall  any  one 
stockholder  be  liable  to  pay  a  sum  excc^eding 
twice  the  amount  of  stock  actuallj'^  then  held 
by  him,  over  and  above,  and  in  addition  to 
the  amount  of  stock  actually  by  him 
paid  into  the  bank,  provided  nevertheless 
that  nothing  in  this  Act,  or  in  the  said  herein- 
before recited  Act  contained,  shall  be 
construed  to  exempt  the  joint  stock  of  the  said 
corporation  from  being  also  liable  for,  and 
chargeable  with,  the  debts  and  engagements  of 
the  same." — No  increase^  to  capital  was  made. 
In  1872,  the  bank  having  a  balance  of  net 
profits  on  hand  of  $27,286.41,  pursuant  to  re- 
solution at  the  general  annual  meeting  of 
shareholders,  on  application  to  the  legislature, 
35  &  36  Vict.  c.  23  was  passed,  enacting : — 
1.  "It  shall  and  may  be  lawful  for  the  board 
of  directors  of  the  Bank  of  P.  E.  I.  at  any 
time,  and  from  time  to  time;  to  enlarge  the 
capital  stock  of  the  said  bank  by  apply- 
ing to  each  individual  share  of  the  capital  a 
portion  of  the  rest  or  surplus  profits,  lying  at 
the  time  at  the  credit  of  the  said  bank.''  2. 
**  Such  mode  of  enlarging  the  capital  stock  of 
the  said  bank  shall  not  prevent  the  enlarge- 
ment of  the  same  by  the  mode  pointed  out  In 
the  a9th,  40th.  41st.  42nd  and  43rd  sections  of 
the  Act  of  incorporation."  In  1872,  the  sum 
of  $10,666.67  was  taken  out  of  the  profiU  and 
added  to  the  capital  stock,  raising  the  value  of 
shares  by  $3.55  or  to  a  total  par  value  of  $30. 
In  1875.  $12,000  profits  was  carried  to  credit 
of  capital  stock,  making  the  capital  $120,000, 
and  the  par  value  of  shares  $40. 

On  19th  June.  1^82,  an  order  was  made  for 
winding  up  the  bank,  which  had  become  in- 
solvent within  the  meaning  of  the  Act,  45 
Vict.  c.  23  (D.).  Liquidators  were  appointed. 
Subsequently  an  order  nisi  was  granted  by 
Peters,  J.,  calling  upon  all  shareholders  to 
shew  cause  why  they  should  not  pay  calls 
to  the  amount  of  $80  per  share,  which  he 
made  absolute  after  hearing  counsel  for  con- 
tributories. This  order  was  confirmed  by  the 
full  court,  two  judges  thinking  themselves  dis- 
qualified from  hearing  the  appeal  other  than 
in  a  merely  formal  manner.— -On  appeal,  Held, 
reversing  this  decision,  Gw.vnne.  J.,  dissenting, 
that  the  shareholders  were  not  liable  to  pay 
more  than  $64.89  per  share,  or  twice  the 
amount  of  their  original  stock.  The  Act  of 
1872,  which  authorized  the  alleged  increase, 
had  no  provision  creating  any  double  liability, 
as  was  imposed  on  original  stock,  and  new 
stock  created  under  18  Vict.  c.  10,  and  the  fair 
inference  from  the  omission  of  any  express 
enactment    with    reference    to   the    increased 
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stock  was  that  the  legislature  did  not  intend 
to  clothe  it  with  double  liability.  Mon-itt  v. 
Liquidatori  Bank  of  JP.  E.  I.;  Cass.  Dig.  (2 
ed.)  6S. 

42.  Winding-up  Act  —  Moneys  paid  out  of 
court —  Order  made  by  inadvertence  —  Juris- 
diction to  compel  repayment  —  R.  S.  C.  c. 
129,  98,  40,  Jkl^  B^r—Locus  standi  of  Receiver- 
General  —  55  d  56  Vict,  c.  28.  s.  2,  —  Con- 
strMction  of  8tatutc.'\ — ^The  liquidators  of  an 
insolvent  bank  passed  their  final  accounts  and 
paid  a  balance  remaining  in  their  hands, 
into  court.  It  appeared  that  by  orders  issued 
either  through  error  or  by  inadvertence  the 
balance  so  deposited  had  been  paid  out  to  a 
person  who  was  not  entitled  to  receive  the 
money,  and  the  Receiver-General  for  Canada, 
as  trustee  of  the  residue,  intervened,  and  ap- 
plied for  an  order  to  have  the  money  repaid  In 
order  to  be  disposed  of  under  the  provisions  of 
the  Winding-up  Act. — Held^  affirming  the  de- 
cision of  tli^  Court  of  Appeal  for  Ontario, 
that  the  Receiver-General .  was  entitled  so  to 
intervene,  although  the  three  years  from  the 
date  of  the  deposit  mentioned  in  the  Winding- 
up  Act  had  not  expired. — Held,  also,  that  even 
if  he  was  not  so  entitled  to  intervene,  the  pro^ 
Tincial  courts  had  jurisdiction  to  compel  re- 
payment into  court  of  the  moneys  improperly 
paid  out,  Hogaboom  v.  Receiver-General  of 
Canada;  In  re  Central  Bank  of  Canada, 
ixviii.,  192. 

43.  Winding  up  insolvent  bank  —  Priority 
of  Crown  claims  —  ^5  Vict.  c.  23  {D.)  — 
Waiver  —  Acceptance  of  dividend. 

See  Obown,  73. 

44.  Insolvent  hank  —  Priority  of  note- 
holders —  Prerogative  of  the  Crown, 

See  No.  39.  ante, 

45.  Insolvency  —  Appointment  of  liquidator 
—Discretion  of  judge. 

See  Winding-up  Act,  7. 

46.  Winding-up  Bank  of  Upper  Canada  — 
Legislative  jurisdiction  —  Assessment  and 
tsses  —  Beneficial  interest  of  Crown, 

See  Constitutional  Law,  21. 

47.  Insolvent  bank  —  Deposit  after  suspen- 
sion —  Privileged  Uen. 

See  No.  4,  ante. 


BABRISTERS. 

1.  Bar — Prohibition — Advocate — Bar  of  Pro- 
vince of  Quebec — Discipline — Jurisdiction — Ir- 
Ttgular  procedure — Domestic  tribunal — Powers 
—irts.  S504  et  seq.  R.  S.  Q.—58  Vict.  c.  36 
{QwB.)'\ — In  pursuance  of  statutory  powers, 
the  Bar  of  Montreal  suspended  a  practising 
advocate  after  holding  an  inquiry  into  charges 
a^inst  him  which,  however,  had  been  with- 
drawn by  the  private  prosecutor  before  the 
cooncll  had  considered  the  matter.  It  did  not 
appear  that  witnesses  had  been  examined  upon 
path  during  the  inquiry  and  no  notes  in  writ- 
ing of  the  evidence  of  witnesses  adduced  had 
been  taken,  the  effect  of  such  absence  of  writ- 
ten notes  being  that  the  appellant  had  been 
dpprived  of  an  opportunity  of  effectively  prose- 
CQtiiig  an  appeal  to  the  General  Council  of 
the  Bar  of  the  Province  of  Quebec.     Held, 


affirming  the  judgment  appealed  from  (Q.  R. 
8  Q.  B.  26),  that  the  local  Council  of  the 
Bar  of  Montreal  had  jurisdiction  to  proceed 
with  the  inquiry  in  the  interest  of  the  profes- 
sion notwithstanding  the  withdrawal  of  the 
charge  by  the  private  prosecutor;  that  a  com- 
plaint in  any  form  sufficient  to  disclose  charges 
against  an  advocate  of  improperly  carrying  on 
trade  and  commerce  and  unduly  retaining  the 
money  of  a  client,  contrary  to  the  by-laws  of 
the  local  section  of  the  bar,  is  a  matter  over 
which  the  Council  of  the  Bar  had  complete 
jurisdiction ;  and  further,  that  the  omission 
to  preserve  a  complete  record  of  the  proceed- 
ings upon  the  inquiry  held  by  the  council,  or 
to  take  written  notes  of  the  evidence  of  wit- 
nesses adduced,  constituted  mere  irregularities 
in  procedure  which  were  insufficient  to  justify 
a  writ  of  prohibition.  Honan  v.  Bar  of  Mon- 
treal, zxx.,  1. 

2.  Call — Appeal   from    order   of  provincial 
•court — Jurisdiction  of  Supreme  Court. 
See  Appeal.  4;  178. 
And  see  Counsel. 


BARRATRY. 

Exceptions  in  policy   of  insurance — Prowi- 
mate  cause  of  loss — Perils  of  the  seas. 
See  Insurance  Marine,  11. 


BEKEFIT  SOCIETY. 

1.  Diocesan  fund — Support  of  clergymen — 
Condition  as  to  participation.^ — The  Diocesan 
Church  Society  (N.  S.),  hold  a  fund  for  dis- 
tribution among  Church  of  England  clergymen 
of  the  province,  and 'one  of  the  rules  govern- 
ing its  distribution  is  that  no  clergyman  re- 
ceiving an  income  of  $1,000  and  upwards  from 
certain  named  sources  shall  be  entitled  to  par- 
ticipate. Held,  affirming  the  judgment  ap- 
pealed from  (21  N.  S.  Rep.  309),  that  a  rec- 
tor was  not  debarred  from  participating  in 
this  fund  because  the  salary  paid  to  his  curate, 
if  added  to  his  own  salary,  would  exceed  $1,-  • 
000,  his  individual  income  being  less  than  that 
amount.  Diocesan  Synod  N.  S.  v.  Ritchie, 
xviii.,  705. 

2.  Rules — Construction — Suspension  of  pay- 
ment—53  Vict.  c.  39  (On^)]— In  1880  the 
Police  Force  of  Hamilton  established  a  bene- 
fit fund,  to  provide  for  a  gratuity  to  any  mem- 
ber resigning  or  being  incapacitated  from 
length  of  service  or  injury,  and  to  the  family 
of  any  member  dying  in  the  service.  Each 
member  of  the  force  contributed  a  percentage 
of  his  pay  for  the  purposes  of  the  fund,  ani 
one  of  the  rules  provided  as  follows :  "  No 
money  to  be  drawn  from  the  fund  for  any  pur- 
pose whatever  until  it  reach  the  sum  of  eight 
thousand  ($8,000)  dollars."  Held,  that  in  case 
of  a  member  of  the  force  dying  before  the 
fund  reached  the  said  sum,  the  gratuity  to  his 
family  was  merely  suspended,  and  was  payable 
as  soon  as  that  amount  was  realized.  Miller 
V.  Hamilton  Police  Benefit  Fund,  xxviii.,  475. 

3.  Appeal — Special  leave — 60  d  61  Vict. 
(D.)  c.  34.  s.  1  (e) — Benevolent  society — 
Certificate  of  insurance."] — An  action  in  which 
less  than  the  sum  or  value  of  one  thousand  dol- 
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lars  is  in  controversy,  and  wherein  the  deci- 
sion involves  questions  as  to  the  construction 
of  the  conditions  indorsed  upon  a  benevolent 
society's  certificate  of  insurance,  and  as  to  the 
application  of  the  statute  securing  the  bene- 
fit of  life  insurance  to  wives  and  children  to 
such  certificates  is  not  a  matter  of  such  pub- 
lic importance  as  would  justify  an  order  by 
the  court  granting  special  leave  to  appeal  un- 
der the  provisions  of  sub-section  (a)  of  the 
first  section  of  the  statute  60  &  61  Vict.  c.  34. 
Fisher  v.  Fisher,  xxviii.,  494. 

4.  Expulsion  of  member  —  Prior  notice — 
Mandamus — Point  not  urged  in  trial  court — 
Pleading, 

See  Appeal.  347. 

5.  Life  insurance  —  Benefit  associations- 
Payment  of  assessments — Forfeiture — Waiver 
— Pleadings, 

See  INSUBANCE,  Life,  31. 


BETTING. 

1.  Criminal  law  —  Betting  on  election  — 
Stakeholder — R,  8,  G.  c.  169,  «.  9 — Accessory 
— R.  S,  C.  c.  lJi6,  «.  7 — Action  for  money 
staked — Parties  in  pari  delicto.] — R.  S,  C.  c. 
159,  s.  9,  provides  inter  alia  that  "  every  one 
who  becomes  the  custodian  or  depositary  of 
any  money  .  .  .  staked,  wagered  or  pledged 
upon  the  result  of  any  political  or  municipal 
election  ...  is  guilty  of  a  misdemeanour" 
and  a  sub-section  says  that  "nothing  in  this 
section  shall  apply  to  .  .  .  bets  between 
individuals."  Held,  reversing  the  decision  of 
the  Court  of  Appeal,  Taschereau,  J.,  dissent- 
ing, that  the  sub-section  is  not  to  be  construed 
as  meaning  that  the  main  section  does  not  ap- 
ply to  a  depositary  of  money  bet  between  in- 
dividuals on  the  result  of  an  election;  such 
depositary  is  guilty  of  a  misdemeanour,  and 
the  bettors  are  accessories  to  the  offence,  and 
liable  as  principal  offenders.  Reg.  v.  Dillon 
(10  Ont.  P.  R.  352),  overruled.— After  the 
election,  when  the  money  has  been  paid  to  the 
winner  of  the  bet,  the  loser  cannot  recover 
from  the  stakeholder  the  amount  deposited  by 
him,  the  parties  being  in  pari  delicto,  said  the 
illegal  act  having  been  performed.  Walsh  v. 
Trebilcock,  xziii.,  695. 

2.  Controverted  election  —  Wager  by  agent 
with  voter — Bribery — Corrupt  practice. 

See  Election  Law,  29. 


BIDDING. 

Sale  of  land — Device  to  exclude  purchasers 
— Separate  lots  put  up  en  bloc — Art.  IIJ^,  C. 
C.  P. 

See  Shebiff,  3. 


BIGAMY. 

Confftitutional  law — Criminal  Code,  ss.  275, 
276 — Canadian  subjects  marrying  abroad — 
Jurisdiction  of  Parliament.^ — Sections  275  and 
276  of  the  Criminal  Code,  1892,  respecting  the 
offence  of  bigamy,  are  infra  vires  of  the  Par- 
liament   of    Canada.      Strong,    C.J.,    contra. 


Criminal   Code,    1892,    Sections    Relating   to 
Bigamy,  zxvii.,  461. 


BILLS  AND  NOTES. 

1.  AOCOHMODATION  NOTBS,  1-4. 

2.  OOKFAinSS  AND  Pabtnebships,  5-9. 

3.  CX)MPOSinoN  Notes,  10. 

4.  Consideration,  11-14. 

5.  Executobs  and  Adkinistbation,  15,  16. 

6.  FoBM  OP  Note,  17,  18. 

7.  Fraudulent  Instruments,  19,  20. 

8.  Garnishment,  21. 

9.  Husband  and  Wihb,  22. . 

10.  Indorsements,  23-28. 

11.  Joint   and  Several   Makers,   29. 

12.  Letter  of  Credit,  30. 

13.  Limitation  of  Actions,  31. 

14.  Negotiable  Notes,  32. 

15.  Notice,  3a^7. 

16.  Payee,  38. 

17.  Payment,  39. 

18.  Patent  Rights,  40. 

19.  Stamp-duties,  41-43. 

20.  Suretyship,  44-49. 

21.  Transfer,  50. 

22.  Theft  of  Note,  51. 


1.  Accommodation  Notes. 

1.  Accommodation  note — Bank  agent's  ex- 
cess of  authority — Discounting  on  personal  ac- 
counts 

See  Banks  and  Banking,  7. 

2.  Accommodation  note  made  by  partner — 
Want  of  authority — Notice, 

See  No.  35,  infra. 

3.  Consideration  —  Accommodation — Evid- 
ence— New  trial. 

See  Evidence,  22. 

4.  Consideration  —  Accommodation  —  Dis- 
charge of  liability. 

See  Jury,  44. 


2.  Companies  and  Partnerships. 

5.  Unincorporated  company  —  Promissory 
note — Manager's  signature — LiahUity  of  mem- 
bers— Evidence  of  intention.'] — ^R.,  ma,nager 
of  an  unincorporated  lumbering  company,  gave 
a  promissory  note  for  logs  purchased  by  him 
as  such  manager,  commencing,  "  Sixty  days 
after  date  we  promise  to  pay,"  etc.,  and  signed 
it  "  R.,  manager  O.  L.  Co.**  An  action  on  this 
note  against  the  individual  members  of  the 
company  was  defended  on  the  ground  that  it 
was  the  personal  note  of  R. :  that  the  words 
"  manager,"  etc.,  were  merely  descriptive  of 
R.'s  occupation,  and  that  the  defendants  were 
not  liable.  Held,  affirming  the  judgment  ap- 
pealed from  (1  N.  W.  T.  Rep.,  part  S,  p.  41  >> 
that  as  the  evidence  shewed  that  when  the 
note  was  given,  both  R.  and  the  creditor  in- 
tended it  to  be  the  note  of  the  company,  and  as 
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R.,  as  manager,  was  competent  to  make  a  note 
on  which  the  members  of  the  company  would 
be  liable,  and  as  the  form  of  the  note  was 
sufficient  for  that  purpose,  plaintiffs  were  en- 
titled to  recover.  Fairchild  v.  Ferguson^  xxi., 
484. 

6.  Partnership — Judgment  against  firm — 
LiabUitg  of  reputed  partner — Action  on  judg- 
ment—  Agreement  with  indoraer.} — Where 
promissory  notes  are  signed  by  a  firm  as 
makers,  a  person  who  holds  himself  out  to  the 
payees  as  a  member  of  such  firm,  though  he 
may  not  be  so  in  fact,  is  liable  as  a  maker. 
— In  an  action  ux)on  a  promissory  note  against 
M.  I.  &  Co.,  as  makers,  and  J.  I.  as  indorser, 
judgment  was  rendered  by  default  against  the 
firm,  and  a  verdict  was  found  in  favour  of  J. 
I.  as  it  appeared  by  the  evidence  that  he  had 
indorsed  without  consideration  for  the  accom- 
modation of  the  holders,  and  upon  an  agree- 
ment with  them  that  he  should  not  be  held  in 
any  manner  liable  upon  the  note.  Held,  in  a 
subsequent  action  on  the  judgment  to  recover 
from  J.  I.  as  a  member  of  the  firm  who  had 
made  the  note,  that  the  verdict  in  the  former 
sait  was  conclusive  in  his  favour,  the  said 
agreement  meaning  that  he  was  not  to  be  liable 
either  as  maker  or  indorser.  Isbester  v.  Rapt 
Street  d  Co.,  xxvi.,  79. 

7.  Company — Banking — Di$oount  by  presi- 
dent— Credit  to  company's  account — Payments 
out  to  company's  creditors — Liability  of  com- 
pany upon  note  given  toithout  authority — Bona 
/Wei.] — Where  the  president  of  an  incorporated 
company  made  a  promissory  note  in  the  com- 
pany's name  without  authority,  and  discounted 
it  with  the  company's  bankers,  the  proceeds 
being  credited  to  the  company's  account  and 
paid  out  by  cheques  in  the  company's  name  to 
its  creditors,  whose  claims  should  have  been 
paid  by  the  president  out  of  funds  which  he 
had  previously  misappropriated,  the  bankers, 
who  had  taken  the  note  in  good  faith,  are  en- 
titled to  charge  the  amount  thereof  at  maturity 
against  the  company's  account.  Judgment  of 
the  Court  of  Appeal  for  Ontario  (23  Ont. 
App.  R.  66),  afllrmed.  Bridgewater  Cheew 
Factory  Co.  v.  Murphy,  xxvi.,  443. 

8.  Dissolution  of  firm — Separate  partnership 
under  same  style — Ante-dated  note — Debt  of 
subsisting  firm. 

See  Partniebship,  37. 

9.  yote  in  firm  name — Liability  of  retired 
partner. 

See  Partnership,  26. 


3.  CoMPOSinoi?  Notes. 

10.  Notes  given  on  composition — Renewals. 
See  Banks  and  Banking,  5. 


4.  Consideration. 

11.  Promissory  note  —  Illegal  consideration 
—Election  lato — 38  Vict.  c.  7,  s.  266  ( Que. )  — 
R.  S,  Q.  art.  ^— ^ttW»«y.]— S.  (appellant's 
husband)  brought  an  action  against  St.  L.  on 
a  promissory  note  for  $4,000.  a  renewal  of  a 
note  for  the  same  amount  made  by  S.,  eu- 
doFBed  by  him  and  handed  to  St.  L.,  alleging 
that  the  original  note  had  been  made  and  dis- 
8.  c.  D. — 7 


counted  for  the  acconlimodation  of  St.  L.  The 
evidence  shewed  that  the  proceeds  were  paid 
over  to  D.,  as  agent  for  S..  to  be  used  as  a 
portion  of  a  provincial  election  fund  controlled 
by  S.  Held,  affirming  the  judgment  appealed 
from  (M.  L.  R.  5  Q.  B.  332),  that  the  plain- 
tiff could  not  recover,  even  assuming  a  prom- 
ise to  pay  on  the  part  of  St.  L..  the  trans- 
action being  illegal  under  38  Vict.  c.  7,  s.  266 
(now  R.  S.  Q.  art.  425),  which  makes  void 
any  contract,  promise  or  undertaking,  in  any 
way  relating  to  an  election  under  the  said 
Act.    Dansereau  v.  St.  Louis,  xviii.,  587. 

12.  Promissory  note — Release  from  obliga- 
tion— Failure  of  xxtnsideration — Discharge  of 
maker,'\ — C.  purchased  Y.'s  interest  in  lands 
upon  which  there  was  a  mortgage,  and  gave  his 
notes  to  Y.  for  the  balance  of  the  price.  Sub- 
sequently C.  failed  and  Y.  being  liable  on  the 
mortgage,  C.  agreed  to  obtain  Y.'s  discharge 
from  the  mortgagees  on  payment  of  $1,000, 
and  Y.  signed  a  document  agreeing  that  all 
parties  should  be  in  the  same  position  as  if  the 
deed  of  sale  had  never  been  passed.  The  mort- 
gagees subsequently  gave  a  discharge  to  Y. 
in  conformity  with  the  above  agreement.  In 
an  action  by  Y.  against  C.  on  his  notes ;  Heldr 
affirming  the  judgment  appealed  from  (33  L. 
C.  Jur.  106),  that  there  was  no  consideration 
given  for  the  notes  and  that  C.  was  discharged 
from  all  liability.     Yon  v.  Cassidy,  xviii.,  713. 

13.  Promissory  note — Duress  —  Verdict  of 
jury.] — In  an  action  against  the  maker  of  a 
nromissory  note,  the  local  manager  of  the 
plaintiff  bank,  the  defence  was  that  he  had 
been  coerced  by  the  head  manager,  under 
threats  of  dismissal  and  criminal  prosecution, 
into  signing  the  note  to  cover  up  deficits  in 
customers'  accounts  in  which  he  had  no  per- 
sonal interest.  His  evidence  at  the  trial  to  the 
same  effect  was  denied  by  the  head  manager. 
Held,  that  the  jury  having  believed  the  de- 
fendant's account  and  given  him  a  verdict 
which  the  evidence  justified,  such  verdict  ought 
to  stand.  Western  Bank  of  Canada  v.  McUill, 
zxxii.,  581. 

14.  Composition  notes — Renewals. 

See  Banks  and  Banking,  5. 


5.  Executors  and  Administration. 

15.  Powers  of  executor — Administration  of 
estate — Indorsement  of  accommodation  notes.^ 
— Notwithstanding  that  most  extensive  powers 
and  discretion  may  be  conferred  upon  a  tes- 
tamentary executor  for  the  puri)oses  of  execu- 
tion and  administration,  yet.  unless  there  be 
express  provision  to  that  effect  in  the  will,  he 
cannot  pledge  the  credit  of  the  estate  contin- 
gently or  conditionally,  by  cautionary  obliga- 
tions, such  as  the  indorsement  of  accommoda- 
tion notes,  under  pretence  of  establishing,  or 
advancing  the  interests  of.  beneficiaries  under 
the  will.    Lionais  v.  Molttons  Bank,  x.,  526. 

16.  Powers  of  executors  —  Advancing  lega- 
tee's share. 

See  Will,  50. 


6.  Form  of  Note. 

17.  Note  payable  ''in  currency" — Validity 
of  form.] — It  is  no  objection  to  the  validity  of 
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a  promissory  note  that  it  is  for  payment  of  a 
certain  sum  in  currency.  Currency  must  be 
held  to  mean  "  United  States  Currency,"  when 
the  note  is  payable  in  the  United  States. 
(Judgment  appealed  from.  20  N.  S.  Rep.  509, 
affirmed).     WaUaoe  v.  Souther,  xvi.,  717. 

18.  Unincorporated  company  —  Note  signed 
hy  '*  manager  *' — Liability  of  member 9. 
See   No.   5,  ante. 


7.  Fraudulent  Instruments. 

19.  Forgery  —  Ratification  —  Estoppel  — 
Fraud — Breach  of  tru8t.'\ — Y.,  who  had  been 
in  partnership  with  defendants,  under  the 
name  of  the  H.  C.  Co.,  retired  from  the  firm 
and  became  general  manager  of  the  company, 
but  with  no  power  to  sign  drafts,  drew  a  bill 
for  his  private  purposes  in  the  name  of  de- 
fendants on  a  firm  in  Montreal,  which  was 
discounted  by  the  bank.  Before  the  bill  ma- 
tured. Y.  wrote  defendants  informing  them 
of  having  used  their  name,  but  that  they 
would  not  have  to  pay  the  draft.  The  bill 
purported  to  be  indorsed  by  the  company  per 
J,  M.  Y.  (one  of  defendants),  and  the  other 
defendant  having  seen  it  in  the  bank  examined 
it  carefully,  and  remarked  that  •*!.  M.  Y.*s 
signature  was  not  usually  so  shaky."  J.  M. 
Y.  afterwards  called  at  the  bank,  and  examined 
the  bill  very  carefully,  and  in  answer  to  a 
request  from  the  manager  for  a  cheque  he  said 
that  it  was  too  late  that  day  but  he  would 
send  a  cheque  the  day  following.  No  cheque 
was  sent,  and  a  few  days  before  the  bill  ma-, 
tured  the  manager  and  solicitor  of  the  bank 
called  to  see  J.  M.  Y..  and  asked  why  he  had 
not  sent  the  cheque.  He  admitted  that  he  had 
promised  to  do  so  and  at  the  time  he  thought 
he  would.  Y.  afterwards  left  the  country,  and 
in  an  action  against  defendailts  on  the  bill  they 
pleaded  that  the  signature  of  J.  M.  Y.  was 
forged.  The  jury  found  that  it  was  forged 
and  judgment  was  given  for  defendants.  Held, 
affirming  the  decisipn  appealed  from  (15  Ont. 
App.  R.  573),  which  reversed  that  of  the  Divi- 
sional Court  (13  O.  R.  520),  that  though 
fraud  or  breach  of  trust  may  be  ratified  for- 
gery cannot,  and  the  bank  could  not  recover 
on  the  forged  bill  against  the  defendants.  Le 
Banque  J  acques-C  artier  v.  La  Banque 
d'Kpargnc  (13  App.  Cas.  118),  and  Barton  v. 
London  d  N.  W,  Ry.  Co.  (  6  L.  T.  70),  fol- 
lowed. Merchants*  Bank  of  Canada  v.  Lucas, 
xviii.,  704. 

20.  Promissory  note — Illegal  consideration — 
'NuUity,'] — ^A  promissory  note  to  secure  the 
amount  of  a  fraudulent  preference  given  by  an 
insolvent  to  a  particular  creditor  is  wholly 
void.  Brigham  v.  Banque  J  acques-C  artier, 
XXX.,  429. 


8.  Garnishment. 

21.  Overdue  note  in  hands  of  payee-^At- 
iachment — Payment  by  garnishee — Com.  Law 
Procedure  Act,  P.  E,  I. — Discharge  of  maker,'\ 
— Under  the  garnishee  clauses  of  the  Common 
Law  Procedure  Act  (P.  E.  I.),  an  overdue 
promissory  note  in  the  hands  of  the  payee  is 
liable  to  be  attached  by  a  judgment  creditor, 
and  payment  by  the  garnishee  of  the  amount 
to  the  judgment  creditor  of  the  payee,  in  pur- 
suance of  a  judge's  order,  is  a  valid  discharge. 
Roblee  V.  Rankin,  xi.,  137. 


9.  Husband  and  Wife. 

22.  Husband  and  wife — Separate  property 
of  wife — Married  Woman^s  Property  Acts  (JV. 
S,) — Transfer  of  note — Action  by  wife  agatnsi 
husband. 

See  Action.  85. 


10.  Indorsements. 

23.  Secretion — Remedy  by  indorser — Capias 
—Art,  195S  C.  C^Art.  798  C.  C.  P.]— An 
indorser  on  a  note  discounted  by  a  bank  may 
under  art.  1953  C.  C.  avail  himself  of  the 
remedy  by  capias.  Mackinnoik.  v.  Keroach,  xv., 
111. 

24.  Action — Suretyship — Qualified  indorse- 
ment J\ — ^D.  indorsed  two  promissory  notes, 
pour  aval,  at  the  same  time  marking  them  with 
the  words  *'not  negotiable  and  given  as  se- 
curity." The  notes  were  intended  as  secur- 
ity to  the  firm  of  A.  &  R.  for  advances  to 
a  third  person  on  the  publication  of  certain 
guide-books  which  were  to  be  left  in  the  hands 
of  the  firm  as  further  security,  the  proceeds 
of  sales  to  be  applied  towards  reimbursement 
of  the  advances.  It  was  also  agreed  that 
payment  of  the  notes  was  not  to  be  required 
while  the  books  remained  in  the  possession 
of  the  firm.  The  notes  were  protested  for  non- 
pa^-ment,  and,  A.  having  died,  R.  as  surviving 
partner  of  the  firm  and  vested  with  all  rights 
in  the  notes,  sued  the  maker  and  indorser 
jointly  and  severally  for  the  full  amount.  At 
the  time  of  the  action,  some  of  the  books  were 
still  in  the  possession  of  R.  and  it  appeared 
that  he  had  not  rendered  the  indorser  any 
statement  of  the  financial  situation  between 
the  principal  debtor  and  the  firm.  Held,  that 
the  action  was  not  based  upon  the  real  con- 
tract between  the  parties  and  that  the  plaintiff 
was  not.  under  the  circumstances,  entitled  to 
recover  in  an  action  upon  the  notes.  Held^ 
further,  per  Sedgewick,  J.,  that  neither  the 
payee  of  a  promissory  note  nor  the  drawer 
of  a  bill  of  exchange  can  maintain  an  action 
against  an  indorser.  where  the  action  is 
founded  upon  the  instrument  itself.  Robert- 
son  V.  Davis,  xxvii.,  571. 

25.  Promissory  note — Indorser — BUls  of  Ex- 
change Act,  1890.  «.  56 — Chattel  mortgage — 
Consideration.] — Under  s.  56  of  the  Bills  of 
Exchange  Act,  1890.  a  person  who  indorses  a 
promissory  note  not  indorsed  by  the  payee  may 
be  liable  as  an  indorsee  to  the  latter. — TTie 
provisions  of  the  Ontario  Chattel  Mortgage 
Act  requiring  the  consideration  of  a  mortgage 
to  be  expressed  therein  is  satisfied  when  the 
mortgage  recites  that  the  indorsement  of  a  note 
is  the  consideration  and  then  sets  out  the  note. 
Only  the  facts  need  be  stated,  not  their  legal 
effect.     Robinson  v.  Mann,  xxxi.,  484. 

26.  Banking — Bills  and  notes — Conditional 
indorsement — Principal  and  agent — Knowledge 
by  agent — Constructive  notice  —  Deceit.]  — 
A  promissory  note  indorsed  on  the  express 
understanding  that  it  should  only  be  available 
upon  the  happening  of  a  certain  condition  is 
not  binding  upon  the  indorser  where  the  condi- 
tion has  not  been  fulfilled.  Pym  v.  Campbell 
(6  E.  &  B.  370).  followed.— The  principal 
is  affected  by  notice  to  the  agent  unless  it 
appears  that  the  agent  was  actually  implicated 
in  a  fraud  upon  the  principal,  and  it  is  not 
sufficient   for    the    holder    to   shew    that   the 
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agent  had  an  interest  in  deceiving  his  princi- 
pal. KettleweU  v.  Watson  (21  Ch.  D.  686), 
and  Richard*  v.  The  Bank  of  Nova  Scotia  (26 
Can.  S.  C.  R.  381)  referred  to.  Commercial 
Bank  of  Windsor  v.  Morrison,  xxxii.,  98. 

27.  Revendication — Right  of  action  to  re- 
cover hack  securities  pledged — Interest  of  ac- 
ceptor. 

See  Pbincifal  and  Agent,  19. 

28.  Non-negotiahle  note — Indorsement — Lia- 
hUitjf  of  maker — Estoppel. 

See  No.  32,  infra. 


11.  Joint  and  Sevebal  Makebs. 

29.  Joint   and  several  note — Security — Re- 
lease of  co-maker. 

See  Mortgage,  G2. 


12.  Letter  of  Credit. 

30.  ''Letter  of  credit  "—Negotiable  instru- 
ment—** Bias  of  Exchange  Act.  1890  "—"  The 
Bank  Act,'*  R.  8.  C.  c.  120.'\—A  bank  cannot 
deal  in  such  securities  as  a  "  letter  of  credit " 
si^ed  by  the  Provincial  Secretary  of  Quebec, 
without  the  authority  of  an  order  in  council, 
which  is  dependent  on  the  vote  of  the  legisla- 
ture, and  therefore  not  a  negotiable  instrument 
within  the  Bills  of  Exchange  Act  of  1890, 
or  the  Bank  Act,  R.  S.  C.  c.  120,  ss.  45  and 
60.    J acques-C artier  Bank  v.  The  Queen,  xxv.. 


13.   I/TMITATION  OP  ACTIONS. 

3L  Security  hy  deed — Novation — Arts.  1169 
and  1171  C.  C—Prescnption. 

See  Pbescbiftion,  6. 


14.  Negotiable  "Notes. 

32.  Promissory  note — Non-negotiable — In- 
donement — LiabUity  of  maker — Estoppel] — 
H.,  a  director  of  a  company,  signed,  with  other 
directors,  a  joint  and  several  promissory  note 
in  favour  of  the  company,  and  took  security 
on  a  steamer  of  the  company.  The  note  was, 
in  form,  non-negotiable,  but  that  fact  was 
not  observed  by  the  officials  of  the  bank,  who 
discounted  it  and  paid  over  the  proceeds  of 
the  company.  H.  knew  the  note  was  dis- 
counted, and  before  it  fell  due  he  had  in  writ- 
ing acknowledged  his  liability  on  it.  Held, 
affinning  the  Court  of  Appeal,  and  the  Divi- 
sional Court  (9  O.  R.  655),  Strong,  J.,  dis- 
senting, that  although,  in  fact,  the  note  was 
not  negotiable,  the  bank  in  equity  was  en- 
titled to  recover,  it  being  shewn  that  the  note 
was  intended  by  the  makers  to  have  been  made 
negotiable,  and  was  issued  by  them  as  such, 
but,  by  mistake  or  inadvertence,  it  was  not  ex- 
pressed to  be  payable  to  the  order  of  the 
payees.     Harvey  v.  Bank   of  Hamilton,  xvi.. 


15.  Notice. 

33.  Holder  of  note  —  Death  of  indorser  — 
Sotice  of  dishonour— 31  Vict.  c.  Jft,  s.  1  (Z).)  ] 


— The  plaintiffs  discounted  a  note  indorsed 
by  S.  to  a  bank,  and  S.  died  before  ma- 
turity. When  the  note  fell  due  and  was  pro- 
tested for  non-payment,  the  bank,  being  un- 
aware of  the  death  of  S.,  addressed  notice  of 
protest  to  S.  at  Toronto,  where  the  note  was 
dated.  The  plaintiffs,  who  knew  of  S.'s  death 
before  maturity,  subsequently  took  up  the  note 
from  the  bank,  and,  relying  upon  the  notice  of 
dishonour  given  by  the  bank,  sued  S.'s  execu- 
tor. Held,  reversing  the  Court  of  Appeal  for 
Ontario,  that  the  holders  of  the  note  sued  upon 
when  it  matured,  not  knowing  of  S.'s  death, 
and  having  sent  him  a  notice  in  pursuance  of 
the  statute  (37  Vict.  c.  47),  had  given  good 
and  sufficient  notice  to  bind  S.  and  the  defen- 
dant as  his  executor,  and  that  the  notice  so 
given  enured  to  the  benefit  of  the  plaintiffs  as 
holders  of  the  note.  Cosgrave  v.  Boyle,  vi., 
165. 

34.  Dishonour — Notice  —  Mailing  in  post 
office— 37  Vict.  c.  Jft,  s.  1  (D.)]— The  bank 
sued  on  notes  indorsed  by  McN.,  which  were 
dated  at  S.,  and  payable  at  the  agency  of  the 
bank  there.  McN.  resided  at  S.  and  his  place 
of  business  was  there.  Notices  of  dishonour 
were  given  to  McN.  by  posting  such  notices, 
addressed  to  him  at  S.,  at  1  o'clock  p.m.  on 
the  day  after  that  on  which  the  notes  ma- 
tured, postage  prepaid.  There  is  no  local  deli- 
very by  carriers  from  the  post  office  in  S.  No 
evidence  was  given  by  McN.  that  he  did  not 
receive  the  notices,  nor  was  evidence  given 
that  he  had  received  them.  The  jury  found 
for  the  defendant,  contrary  to  the  charge  of 
the  judge.  A  rule  nisi  to  set  aside  this  verdict, 
and  for  a  new  trial  was  discharged  on  the 
ground  that  the  nesting  of  the  notices  was  not 
sufficient  notice  of  dishonour,  as  both  plaintiff 
and  defendant  resided  in  the  same  town,  and 
the  notices  should  have  been  delivered  to  the 
defendant  personally,  or  left  at  his  residence  or 
place  of  business. — Held,  reversing  the  judg- 
ment appealed  from,  that  since  the  passing  of 
37  Vict.  c.  47,  s.  1  (D.),  the  notices  given  in 
the  manner  above  set  forth  were  sufficient. 
Merchants*  Bank  of  Halifax  v.  McNutt  xi.. 
126. 

35.  Accommodation  —  Note  made  by  part- 
ner without  authority — Renetoal — Notice.] — 
In  an  action  on  a  promissory  note  the  defence 
was  that  the  note  of  which  it  was  a  renewal 
was  given  for  accommodation  of  the  "payee 
by  defendant's  partner  who  had  no  authority 
to  make  it,  and  that  the  plaintiffs  when  they 
took  the  renewal  knew  of  its  defective  char- 
acter.— Held,  that  as  it  did  not  appear  that 
such  knowledge  attached  when  the  original 
note  came  into  plaintiff's  possession  it  was 
entitled  to  recover.  Union  Bank  of  Lower 
Canada  v.  Bulmer,  23  C.  L.  J.  390 :  Cass.  Dig. 
(2  ed.)  88. 

36.  Accommodation  —  Bad  faith  of  holder 
— Conspiracy.] — P.  indorsed  a  note  for  the  ac- 
commodation of  the  maker,  who  did  not  pay 
it  at  maturity,  but  having  been  sued  with  P. 
he  procured  the  latter's  indorsement  to  an- 
other note  agreeing  to  settle  the  suit  with  the 
proceeds  if  it  was  discounted.  He  applied  to 
a  bill  broker  for  the  discount,  who  took  it  to 
M.,  a  solicitor,  between  whom  and  the  broker 
there  was  an  agreement  by  which  they  pur- 
chased the  notes  for  mutual  profit.  M.  agreed 
to  discount  the  note.  M.'s  firm  had  a  judg- 
ment against  the  maker  of  the  note  and  an 
agreement  was  made  with  the  broker  by  which 
the  latter  was  to  delay  paying  over  the  money 
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so  that  proceedings  could  be  taken  for  ^^r- 
disbment.  This  was  carried  out;  the  broker 
received  the  proceeds  of  the  discounted  note 
while  pretending  to  pay  it  over  was  served 
with  the  garnishee  process  and  forbidden  to 
pay  more  than  the  balance  after  deduction  of 
the  amount  of  the  judgment  and  costs;  and 
he  offered  this  amount  to  the  maker  of  the  note 
which  was  refused.  P.,  the  indorser,  then 
brought  an  action  to  restrain  M.  and  the 
broker  from  dealing  with  the  discounted  note, 
and  for  its  delivery  to  himself. — Held^  affirm- 
ing the  decision  of  the  Court  of  Appeal,  that 
the  broker  was  aware  that  the  note  was  in- 
dorsed by  P.  for  the  purpose  of  settling  the 
suit  on  the  former  note;  that  the  broker  and 
M.  were  partners  in  the  transaction  of  dis- 
counting the  note  and  the  broker's  knowledge 
was  M.'8  knowledge ;  that  the  property  in  the 
note  never  passed  to  the  broker  and  M.  could 
only  take  it  subject  to  the  conditions  under 
which  the  broker  held  it;  that  the  broker  not 
being  the  holder  of  the  note  there  was  no  debt 
due  from  him  to  the  maker  and  the  garnishee 
order  had  no  effect  as  against  P.;  and  that 
the  note  was  held  by  M.  in  bad  faith  and  P. 
was  entitled  to  recover  it  back.  Miller  v. 
Plummet,  zxii.,  253. 

37.  Promissory  note  made  in  fraud  of  part- 
ners —  Notice  to  indorsee  —  Inquiry, 
See  Pastnebship,  36. 


16.  Payee. 

38.  Action  hy  holder  —  Identity  of  payee — 
Evidence  of  intention.'\ — A  promissory  note 
made  payable  to  J.  S.  &  Son  was  sued  on  by 
J.  S.  &  Co. — Held,  it  being  clear  by  the  evi- 
dence that  the  plaintiffs  were  the  persons  de- 
signated as  payees,  that  they  could  recover. — 
Judgment  appealed  from,  (20  N.  S.  Rep. 
509).  affirmed.    Wallace  v.  Souther,  xvi..  717. 


17.  Payment. 

39.  Promissory  notes  —  Acceptance  held  hy 
hank  as  indorsee  —  Payment  to  cashier — Pre- 
sumption.'\ — Where  an  acceptance  had  been  in- 
dorsed to  a  bank,  and  the  cashier  of  the  bank 
had  put  it  in  suit,  in  his  own  name,  and  the 
acceptor  subsequently  paid  the  amount  thereof 
to  the  cashier;  it  was  held  by  the  Supreme 
Court  of  Nova  Scotia,  that  it  was  a  fair  in- 
ference that  payment  to  the  cashier  was  pay- 
ment to  the  bank  of  which  he  was  cashier 
,(28  N.  S.  Rep.  210).— On  appeal  to  the  Su- 
preme Court  of  Canada  the  judgment  was 
affirmed.    Cox  v.  Seeley,  6th  May,  1896. 


18.  Patent  Rights. 

40.  Consideration — Transfer  of  patent  right 
—Bills  of  Exchange  Act,  53  Vict.  c.  33,  s,  30, 
».-».  4  {D.)] — C.  &  F.  were  partners  iu  the 
manufacture  of  certain  articles  under  a  patent 
owned  by  F.  A  creditor  of  F.  for  a  debt  due 
prior  to  the  partnership  induced  C.  to  pur- 
chase a  half  interest  in  the  patent  for  $7(K), 
and  join  with  F.  in  a  promissory  note  for  $1,- 
000  in  favour  of  said  creditor  w'ho  also,  as  an 
inducement  to  F.  to  sell  the  half  interest, 
gave  the  latter  $2(X)  for  his  personal  use.    In 


an  action  against  C.  on  this  note: — Held,  re- 
versing the  decision  of  the  Court  of  Appeal. 
Taschereau,  J.,  dissenting,  that  the  note  was 
giv^n  by  C.  in  purchase  of  the  interest  in  the 
patent  and  not  having  the  words  **  given  for 
a  patent  right "  printed  across  its  face  it  was 
void  under  the  Bills  of  Exchange  Act,  53  Vict, 
c.  33,  s.  30.  S.-S.  4  (D.).  Craig  v.  Samuel, 
xxiv..  278. 


19.   Stamp  Duties. 

41.  Unstamped  hUl  —  42  Vict,  c.  16,  s.  IS— 
"  Knowledge  "  —  Double  stamping  —  Question 
for  judge  —  Pleading.] — ^The  draft  suetl  ou 
when  made  and  when  received  by  plaintiffs 
had  no  stamps ;  they  knew  then  that  bills  re- 

Suired  to  be  stamped,  but  never  gave  it  a 
bought,  and  their  first  knowledge  that  the 
bill  was  not  stamped  was  when  thy  gave  it 
to'  their  attorney  for  collection,  and  they  im- 
mediately put  on  double  stamps.  The  bill 
was  received  in  evidence,  leave  being  reserved 
to  the  defendant  to  move  for  a  nonsuit,  the 
judge  stating  his  opinion  that  though  plain- 
tiffs knew  the  bill  was  not  stamped  when 
they  received  it,  and  that  stamps  were  neces- 
sary, they  accidentally  and  not  intentionally 
omitted  to  affix  them  till  their  attention  was 
called  to  the  omission.  Held,  affirming  the  Su- 
preme Court  of  New  Brunswick,  (22  N.  B. 
Rep.  199),  that  the  question  as  to  whether  or 
not  the  holder  of  a  bill  or  draft  has  affixed 
double  stamps  upon  an  unpaid  bill  or  draft 
so  soon  as  the  state  of  the  bill  was  brought 
to  his  knowledge  within  the  terms  of  42  Vict, 
c.  17^  s.  13,  is  a  question  for  the  judge  at  the 
trial  and  not  for  the  jury.  (Gwvnne,  J.,  dis- 
senting, )  ;  that  the  "  knowledge  referred  to 
in  the  Act  is  actual  knowledge  and  not  im- 
puted or  presumed  knowledge,  and  that  the 
evidence  in  this  case  shewed  that  plaintiffs 
acquired  this  knowledge  for  the  first  time  on 
the  day  they  affixed  stamps  for  the  amount  of 
the  double  duty;  that  the  want  of  proper 
stamping  in  due  time  is  not  a  defence  which 
need  be  pleaded.  (Gwynne,  J.,  dissenting.) 
Chapman  v.  Tufts,  viii,,  543. 

42.  Bill  of  exchange  —  Not  stamped  hy 
drawer  —  Stamps  affixed  hy  drawee  before  dis- 
count— Double  duty  affixed  at  trial — Knowl- 
edge of  law  —  4^  Vict.  c.  17 — Pleading — C. 
S.  (N.  B.)  c.  37,  s.  83,  s.-ss.  4,  5— Evidence- 
Special  plea  —  Non  fecit  —  Issue.] — R.  re- 
mitted by  mail  to  V.  a  draft  in  payment  of 
an  account  which,  when  received  by  V.,  was 
unstamped.  V.  affixed  stamps  required  by  the 
ampunt  of  the  draft,  and  initialed  them  as  of 
the  date  the  draft  was  drawn,  which  was  at 
least  two  days  prior  to  the  date  on  which 
they  were  actually  affixed.  In  an  action  on 
the  draft  R.  pleaded  "that  he  did  not  make 
the  draft,"  according  to  provisions  of  C.  S. 
(N.  B.),  c.  37,  s.  83,  s.-s.  4.  On  the  trial  the 
draft  was  offered  in  evidence  and  objected  to 
as  not  sufficiently  stamped,  the  plaintiff  hav- 
ing previously  testified  as  to  the  affixing  of  the 
stamps,  and  that  he  knew  the  law  relating  to 
stamps  at  the  time.  The  draft  was  admitted, 
leave  reserved  to  defendant  to  move  for  a  non- 
suit, and  at  a  later  stage  of  the  trial,  it  was 
again  offered  with  the  double  duty  affixed, 
counsel  agreeing  that  a  nonsuit  should  be  en- 
tered, with  leave  reserved  to  plaintiffs  to  move 
for  verdict,  court  to  have  power  to  draw  in- 
ferences of  fact. — On  motion  pursuant  to  such 
leave     reserved,     the     Supreme     Court     (23 


201 


BILL  OP  LADING. 


202 


N.  B.  Rep.  343)  set  aside  the  non-suit  and 
ordered  a  verdict  to  be  entered  for  the  plain- 
tiiEs  on  the  groond  that  the  defect  in  the  draft 
of  want  of  stamp  should  have  been  specially 
pleaded  Held,  1.  Reversing  the  judgment  ap- 
pealed from.  Strong  and  Gwynne,  JJ.,  dis- 
senting, that  double  duty  should  have  been 
placed  on  the  note  as  soon  as  it  came  into 
the  hands  of  the  drawee  unstamped,  and  that 
it  was  too  late  at  the  trial  to  affix  such 
double  duty,  the  plaintiff  having  sworn  that 
he  knew  the  law  relating  to  stamps,  which 
precluded  the  possibility  of  holding  that  it 
was  a  mere  error  or  mistake. — 2.  That  under 
the  plea  that  defendant  did  not  make  the 
draft,  he  was  entitled  to  take  advantage  of 
the  defect  for  want  of  stamps. — Per  Strong. 
J.  That  the  note  was  sufficiently  stamped 
and  plaintiffs  were  entitled  to  recover. — Per 
Gw3mne.  J.  That  if  the  note  was  not  suffi- 
ciently stamped  the  defence  should  have  been 
sppcially  pleaded.  Roberts  v  Vauphan,  xi., 
273. 

43.  Inauffieient  $tampg  —  Actual  notice  — 
KnoncUdge  of  holder  —  Double  stamping.l — 
If  a  note  is  insufficiently  stamped,  the  double 
dnty  may  be  affixed  as  soon  as  the  defect  comes 
to  the  actual  knowledge  of  the  holder.  The 
ftatnte  does  not  intend  that  implied  knowl- 
edge should  govern  it. — (Judgment  appealed 
from  20  N.  S.  Rep.  509) ,  affirmed.  Widlace  v. 
Souther,  xvi.,  717. 


20.  Suretyship. 

44.  yote  indorsed  as  security  —  Discharge 
of  surety  —  Giving  time  to  principal.^ — The 
appellant  claimed  that  he  was  only  surety  for 
his  co-defendant,  and  was  discharged  by  time 
being  given  to  the  principal  to  pay  the  note. 
Held,  that  the  fact  of  time  being  so  given 
being  n^atived  by  the  evidence,  it  was  im- 
material whether  appellant  was  principal  or 
surety- — Judgment  appealed  from  (20  N.  S. 
Rep.  509).  affirmed.  Wallace  v.  Souther,  xvi., 
717. 

45.  Promissory  note  —  Maker  or  indorser — 
Evidence,} — W.  agreed  to  become  security  for 
&  debt,  and  wrote  his  name  across  the  back 
of  a  promissory  note  in  favour  of  the  credit- 
ors signed  by  the  debtor.  The  note  was  not 
indorsed  by  the  payees,  and  no  notice  of  dis- 
honour was  given  to  W.  when  it  matured  and 
was  not  paid.  Action  was  brought  against' W. 
as  maker  jointly  with  the  debtor,  and  non- 
snit  was  entered  with  leave  reserved  to  plain- 
tiffs to  move  for  a  judgment  if  there  was  any 
evidence  to  go  to  the  jury  as  to  W.*s  liability. 
—Held,  affirming  the  Supreme  Court  (N.  B.) 
that  there  was  no  evidence  to  go  to  the  jury 
that  W.  intended  to  be  liable  as  a  maker  of 
the  note,  and  plaintiffs  were  rightly  nonsuited. 
Ayr  American  Plough  Co,  v.  Wallace,  xxi., 
256. 

46.  Indorsement  of  note — Release  of  maker 
—Reservation  of  rights  —  Satisfaction^of  prin- 
«Pfl/  debt — Release  of  debtor — Release  of 
nrety. 

See  Pbincipal  and  Sxjbett,  1. 

47.  Substitution  of  debtor  on  note  —  Dis- 
charge of  maker  —  Reservation  of  rights 
tgaiut  indorser  —  Surety, 

See  SuBETT,  3. 


48.  Joint  and  several  —  Security  for  mort- 
gage debt  —  Release  of   co-maker. 

See  MOBTGAOE,  62. 

49.  Qualified  indorsement  —  Action  on  note 
given  as  security. 

See  No.  24,  ante. 


21.  Transfer. 

50.  Transfer — Overdue  note  —  Equities  at- 
taching —  Agreement  between  vendor  and 
payee  —  Holder  for  value  without  notice  — 
Evidenoe.'\ — ^An  agreement  between  the  maker 
and  payee  of  a  promissory  note  that  it  shall 
only  be  used  for  a  particular  purpose,  consti- 
tutes an  equity  which,  if  the  note  is  used  in 
violation  of  that  agreement,  attaches  to  it  in 
the  hands  of  a  bond  fide  holder  for  value  who 
takes  it  after  dishonour. — Strong,  C.J.,  and 
Taschereau,  J.,  dissenting.  MacArthur  v. 
MacDowell,  xxiii.,  571. 


22.  Theft  of  Note. 

51.  Larceny  —  S2  d  38  Vict,  c,  21  (D.)  — 
Unstamped  note  —  Valuable  security  —  Form 
of  indictment. 

See  Criminal  Law,  1. 


BILL  OF  LADING. 

1.  Rights  of  assignee  —  Instructions  to  hold 
until  payment  of  bill  of  exchange  —  Evidence 
— Consignee  obtaining  goods  without  bill  of 
lading  and  without  paying  for  goods- — Liability 
of  auctioneers  to, assignees  of  bill  of  lading  for 
selling  the  goods  on  consignee's  account  — 
Trover  —  Interest,'}  —  The  plaintiffs  doing 
business  in  Charleston,  S.  C,  were  assignees 
of  a  bill  of  lading  for  100  casks  of  spirits  of 
turpentine  and  501  barrels  of  rosin,  for  which 
they  had  discounted  the  shipper's  draft  on  R., 
of  St.  John.  N.  B.,  the  consignee.  They  for- 
warded the  draft  to  their  agents  with  instruc- 
tions to  deliver  the  bill  of  lading  to  R.  when 
the  draft  was  paid.  The  draft  w^s  dated  2nd 
August.  1875,  and  payable  twenty  days  after 
date.  R.  accepted  the  draft,  but  did  not  pay 
it,  and  the  bill  of  lading  was  retained  by 
plaintiffs'  agents.  The  invoice  was  sent  from 
Charleston  to  R.,  to  whom  the  captain  of  the 
vessel  delivered  the  goods  without  production 
of  the  bill  of  lading.  Subsequently  R.  deliv- 
ered 90  barrels  of  the  turpentine  to  the  defend- 
ants, who  were  auctioneers  for  sale  on  ac- 
count of  R.,  upon  which  they  advanced  R.  $1.- 
000.  The  defendants  advertised  the  sale,  sold 
the  turpentine  at  public  auction  and  paid  bal- 
ance oir  net  proceeds  to  R.  on  24th  September, 
1875.  The  turpentine  had  been  taken  out  of 
the  vessel  and  landed  and  warehoused  several 
days  before  delivery  to  defendants,  and  they 
did  not  know  that  R.  had  not  possession  of 
the  bill  of  lading  until  2l8t  October,  1875, 
when  plaintiffs  demanded  the  turpentine  of 
them.  Held,  affirming  the  Supreme  Court  (N. 
B.)  (  3  Pugs,  &  Bur.  208),  that  the  plaintiffs 
were  entitled  in  an  action  of  trover  to  recover 
from  defendants  the  value  of  the  turpentine, 
and  interest  from  the  date  demand  was  made, 
and  that  the  instructions  from  plaintiffs  to 
their  agents  to  deliver  the  bill  of  lading  upon 
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payment  of  the  draft,  was  admissible  evidence 
in  an  action  by  plaintiffs  against  the  defend- 
ants. Stewart  v.  People'^  National  Bank  of 
Charleston;  Cass.  Dig.  (2  ed.)  81. 

2.  Contract  —  Correspondence — Carriage  of 
goods  —  Transportation  company  —  Carriage 
over  connecting  lines,] — Where  a  shipper  ac- 
cepts what  purports  to  be  a  bill  of  lading, 
under  circumstances  which  would  lead  him  to 
infer  that  it  forms  a  record  of  the  contract  of 
shipment,  he  cannot  usually,  in  the  absence  of 
fraud  or  mistake,  escape  from  its  binding  oper- 
ation merely  upon  the  ground  that  he  did  not 
read  it,  but  that  conclusion  does  not  follow 
where  the  document  is  given  out  of  the  usual 
course  of  business,  and  seeks  to  vary  terms  of 
a  prior  mutual  assent.  Taschereau,  J.,  dis- 
sented on  the  facts.  N,  W.  Transportation 
Co,  V,  McKensie,  xxv.,  38. 

3.  Transshipment  of  grain  in  transit — Cus- 
tom of  trade  —  Original  hills  of  lading  con- 
tinued— Bulk  of  cargo  delivered  and  freight 
ewacted  from  transferee — Transfer  hy  indorse- 
ment— The  Bank  Act,  5S  Vict.  c.  SI — Estop- 
pel.] —  Grain  was  shipped  from  Chicago  to 
Montreal,  the  bills  of  lading  being  made  only 
from  Chicago  to  Kingston,  where  it  was,  ac- 
cording to  the  usual  custom  of  trade,  trans- 
shipped into  barges  belonging  to  the  defend- 
ants, and  thence  conveyed  by  th'em  to  Mon- 
treal, without  the  issue  of  new  bills  of  lading. 
It  appeared,  however,  to  have  been  the  custom 
that  such  bills  of  lading  were  in  cases  of  the 
kind,  treated  as  continuing.  The  bills  had 
been  transferred  by  indorsement,  and  de- 
livery to  the  plaintiff,  upon  whose  order  the 
defendant  had  delivered  the  greater  part  of  the 
cargo,  after  exacting  payment  of  full  freight 
upon  the  shipment.  The  defendant  had  also 
recognized  the  custom  of  the  grain  trade  as 
to  the  bills  of  lading  continuing. — In  an  action 
to  recover  an  undelivered  balance  of  the  grain 
80  shipped ;  Held,  affirming  the  decision  of  ttie 
Superior  Court,  sitting  in  Review,  at  Mon- 
treal, that  under  the  circumstances,  the  defend- 
ant was  estopped  from  questioning  the  validity 
of  the  transfer  of  the  bills  of  lading  under  the 
provisions  of  "The  Bank  Act,"  or  objecting 
that  they  had  become  extinct  upon  delivery  of 
the  cargoes  at  Kingston.  The  St.  Lawrence 
and  Chicago  Forwarding  Co.  v.  The  MoUons 
Bank  (28  L.  C.  Jur.  12t).  referred  to.  King- 
ston Forwarding  Co.  v.  Union  Bank  of  Can- 
ada,.9th  December,  1895. 

4.  Railway  company — Carriage  of  goods — 
Connecting  lines — Special  contracts — Loss  by 
fire  in  warehouse — Negligence — Pleading.] — In 
an  action  by  S..  a  merchant  at  Merlin,  Ont., 
against  the  Lake  Erie  and  Detroit  River  Ry. 
Co.,  the  statement  of  claim  alleged  that  S. 
had  purchased  goods  from  parties  in  Toronto 
and  elsewhere  to  be  delivered,  some  to  the  G. 
T.  R.  Co..  and  the  rest  to  the  C.  P.  R.  and 
other  companies,  by  the  said  several  confpanies 
to  be,  and  the  same  were,  transferred  to  the 
Lake  Erie,  etc.,  Co..  for  carriage  to  Merlin, 
and  that  on  receipt  by  the  Lake  Erie  Co.  of 
the  goods  it  became  their  duty  to  carry  them 
safely  to  Merlin,  and  deliver  them  to  S. 
There  was  also  an  allegation  of  a  contract  by 
the  Lake  Erie  Co.  for  storage  of  the  goods  and 
delivery  to  S..  when  requested,  and  of  lack  of 
proper  care  whereby  the  goods  were  lost.  The 
goods  were  destroyed  by  fire  while  stored  in  a 
building  owned  by  the  Lake  Erie  Co..  at 
Merlin.  Held,  reversing  the  decision  of  the 
Court  of  Appeal,  that  as  to  the  goods  delivered 


to  the  G.  T.  R.*  Co.  to  be  transferred  to  the 
Lake  Erie  Co.  as  alleged,  if  the  cause  of  action 
stated  was  one  arising  ew  delicto,  it  must  fail, 
as  the  evidence  shewed  that  the  goods  were 
received  from  the  G.  T.  R.  Co.  for  carriage 
under  the  terms  of  a  special  contract  contained 
in  the  bill  of  lading  and  shipping  note  given 
by  the  G.  T.  R.  Co.  to  the  consignors,  and  if 
it  was  a  cause  of  action  founded  on  contract, 
it  must  also  fail  as  the  contract  under  which 
the  i^oods  were  received  by  the  G.  T.  R.  Co. 
provided  among  other  things,  that  the  company 
would  not  be  liable  for  the  loss  of  goods  by 
fire;  that  goods  stored  should  be  at  sole  risk 
of  the  owners :  and  that  the  provisions  should 
apply  to  and  for  the  benefit  of  every  carrier. — 
Held,  further,  that  as  to  the  goods  delivered 
to  the  companies,  other  than  the  G.  T.  R.  Co.. 
to  be  delivered  to  the  Lake  Erie  Co..  the  latter 
company  was  liable  under  the  contract  for 
storage;  that  the  goods  were  in  its  possession 
as  warehousemen,  and  the  bills  of  lading  con- 
tained no  clause,  as  did  those  of  the  G.  T.  R. 
Co.,  giving  subsequent  carriers  the  benefit  of 
their  provisions;  and  that  the  two  courts  be- 
low had  held  that  the  loss  was  caused  by  the 
negligence  of  servants  of  the  Lake  Erie  Co., 
and  such  finding  should  not  be  interfered  with. 
— Held,  also,  that  as  to  goods  carried  on  a  bill 
of  lading  issued  by  the  Lake  Erie  Co.,  there 
was  an  express  provision  therein  that  owners 
should  incur  all  risk  of  loss  of  goods  in  charge 
of.  the  company,  as  warehousemen ;  and  that 
such  condition  was  a  reasonable  one.  as  the 
company  only  undertakes  to  warehouse  goods 
of  necessity  and  for  convenience  of  shippers. 
Lake  Erie  and  Detroit  River  Ry.  Co.  v.  Sales, 
xxvi.,  663. 

5.  Shipping-^Ship's  agent — Mandate — Cus- 
tom of  port — Delivery — Carriers]  -^  A  trade 
custom,  in  order  to  be  binding  upon  the  public 
generally,  must  be  shewn  to  be  known  to  all 
persons  whose  interests  required  them  to  have 
knowledge  of  its  existence,  and,  in  any  case, 
the  terms  of  a  bill  of  lading,  inconsistent  with 
and  repugnant  to  the  custom  of  a  port,  must 
prevail  against  such  custom.  Judgment  ap- 
pealed from  reversed,  the  Chief  Justice  dis- 
senting.    Parsons  v.  Hart,  xxx.,  473. 

6.  Fraud  "by  railway  agent — False  hills  is- 
sued when  no  poods  shipped — Draft  with  hUls 
attached — Advances  on  consignment. 

See  Principal  and  Agent,  2. 

7.  Commission  merchant — Shipment  of  grain 
— Condition  of  prepayment  —  Principal  and 
agent — Delivery — Vesting  of  ownership — Loss 
on  damaged  cargo. 

See  Contract,  210. 

8.  Goods  consigned  for  sale — Assignment  of 
hill  of  lading  —  Replevin  —  Interest  of  trans- 
feree— Stoppage  in  transitu. 

See  Sale,  34. 

9.  Option  to  re-weigh  goods — Notice  to  sel- 
ler— Acceptance  of  hUl — Delivery — Estoppel. 

See  Action,  128. 
And  see  Carriers. 


bhiL  of  bale. 

1.  R.  S.  N.  S.  (5  ser.)  c.  92^Reg%stration 
— Defective  jurat — Evidence — Assignment  for 
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benefit  of  credUora — Chattel  mortgage.l — ^An 
asrignment  of  personal  property  in  trust  to  sell 
same  and  apply  the  proceeds  to  the  payment  of 
debts  due  certain  named  creditors  of  the  as- 
signor is  a  bill  of  sale  within  s.  4  of  the  Nova 
Scotia  Bills  of  Sale  Act.  not  bein^  an  as- 
signment for  the  general  benefit  of  creditors 
and  so  excepted  from  the  operation  of  the  Act 
by  s.  10. — The  omission  of  the  date  and  words 
"before  me"  from  the  jurat  of  an  affidavit 
accompanying  a  bill  of  sale  under  s.  4  of  the 
said  Act  makes  such  affidavit  void  and  the  de- 
fect cannot  be  supplied  by  parol  evidence  in 
proceedings  by  a  creditor  of  th^  assignor 
against  the  mortgaged  goods.  6wynne«  J., 
dissenting. — Per  Gwynne,  J.  Section  4  of  the 
Act  only  applies  to  bills  of  sale  by  way  of 
chattel  mortgage  and  not  to  an  assignment 
absolute  in  its  terms  and  upon  trust  to  sell 
the  property  assigned.  Archibald  v.  Huhley, 
xviii..  116. 

2,  Affidavit  of  bona  fides  —  Adherence  to 
giatntory  form — Proof  of  execution — Attesting 
«itne$$.] — Where  an  affidavit  of  bona  fides  to 
a  bill  of  sale  stated  that  the  sale  was  not  made 
for  the  purpose  of  holding  or  enabling  the  bar- 
gainee to  hold  the  goods  mentioned  therein 
against  the  creditors  of  the  bargainor,  while 
the  form  given  in  the  statute  uses  the  words 
"against  any  creditors  of  the  bargainor,"  such 
violation  did  not  avoid  the  bill  of  sale  as 
against  execution  creditors/  the  two  expres- 
sions being  substantially  the  same.  Gwynne, 
J.,  dissenting. — The  statute  requires  the  affi- 
davit to  be  made  by  a  witness  to  the  execution 
of  the  bill  of  sale  but  as  attestation  is  not 
essential  to  the  validity  of  the  instrument  its 
execution  can  be  proved  by  any  competent  wit- 
ness.—Judgment  appealed  from  (1  N.  W.  Terr. 
Rep.  No.  2,  p.  36),  affirmed.  Emerson  v.  Ban- 
nerman,  xix.,  1. 

3.  Chattel  mortgage — Description  —  Bills  of 
S^le  Act—R,  8,  O.  (1887)  c.  125^Appeal— 
Order  to  amend  pleadings — Interference  i€ith 
--Debtor  and  creditor — Purchaser  by  creditor 
—Consideration — Existing  debtj] — In  a  chattel 
mortgage  the  goods  conveyed  were  described  as 
follows :  "  All  of  which  said  goods  and  chat- 
tels are  now  the  property  of  the  said  mort- 
gagor, and  are  situate  in  and  upon  the  premises 
of  the  London  Machine  Tool  Co.  (describing 
the  premises),  on  the  north  side  of  King  street, 
in  the  City  of  London ;"  and  in  a  schedule  re- 
ferred to  in  the  mortgage  was  this  additional 
description :  *'  And  all  machines  ...  in 
course  of  construction  or  which  shall  hereafter 
be  in  course  of  construction  or  completed  while 
any  of  the  moneys  hereby  secured  are  unpaid, 
being  in  or  upon  the  premises  now  occupied 
by  the  mortgagor  ...  or  which  are  now 
or  shall  be  on  any  other  premises  in  the  said 
City  of  London."  Held^  affirming  the  decision 
of  the  Court  of  Appeal,  that  the  description  in 
the  schedule  could  not  extend  to  goods  wholly 
mannfactured  on  premises  other  than  those  de- 
scribed in  the  mortgage,  and  if  it  could  the  de- 
•cription  was  not  sufficient  within  the  meaning 
of  the  Bills  of  Sale  Act  (R.  S.  O.  [18871  c. 
125),  to  cover  machines  so  manufactured. — 
The  Supreme  Court  will  not  interfere  on  ap- 
peal with  an  order  made  by  a  provincial  court 
granting  leave  to  amend  the  pleadings,  such 
orders  being  a  matter  of  procedure  within  the 
discretion  of  the  court  below. — A  purchaser  of 
goods  from  the  maker  of  a  chattel  mortgage  in 
consideration  of  the  discharge  of  a  pre-existing 
debt  is  a  purchaser  for  valuable  consideration 


within  s.  5  of  the  Bills  of  Sale  Act.     Williams 
v.  Leonard  d  Sons,  xxvi.,  ^)6. 

4.  Affidavit  of  bona  fides — Statutory  form — 
j  Description  of  grantor — R.  S,  N.  S.   (5  ser.) 

I  c.  92,  ss,  4  and  11.] — The  Act  relating  to  bills 
I  of  sale,  R.  S.  N.  S.  (5  ser.)  c.  92.  requires  by 
I  8.  4,  that  every  such  instrument  shall  be  ac- 
I  companied  by  an  affidavit  by  the  grantor,  and 
I  s.  11  provides  that  the  affidavit  shall  be,  as 
I  nearly  as  may  be,  in  the  form  given  in  a  form 
i  prescribed,  beginning :  "  I,  A.  B.,  of    .     .     in 
'  the  countv  of    .    .    .     (occupation)  make  oath 
I  and  say,''^  etc.    An  affidavit  omitted  to  state 
the    occupation    of    the    grantor.       Held,  per 
Strong,  Gwynne,  and  Patterson,  JJ..  reversing 
the  Supreme  Court  (N.  S.),  that  as  the  affi- 
davit referred  in  terms  to  the  instrument  itself, 
in  which  the  occupation  of  the  deponent  was 
stated,  the  statute  was  complied  with. — Per 
Taschereau,  J.    The  onus  was  upon  the  per- 
sons attacking  the  bill  of  sale  to  prove,  by 
direct  evidence,  that  the  grantor  had  no  occu- 
pation, which  they  had  failed  to  do.     Smith 
V.  McLean,  xxi.,  355. 

5.  Chattel  mortgage — Affidavit  of  bona  fides 
— Compliance  with  statutory  forms — Change 
of  possession — Levy  under  execution — Aban- 
donment. 

See  Chattel  Mortgage,  6. 

6.  Mortgage — Mining  machinery — Registra- 
iiof^  —  Fixtures  —  Interpretation  of  terms — 
Personal  chattels — Delivery — R.  S.  N.  8.  (5 
ser.)  c.  92,  ss.  1.4.10  (Bills  of  Sale)— 55  Vict. 
(N.  S.),  c.  i,  *.  US  {The  Mines  Act)-^41  d 
\2  Vict.  {N.S.),  cSl,  s.  4' 

See  Registry  Laws.  25. 


BOND. 


1.  Action  on  bail  bond — Alteration  of  after 
execution — Proof  of — Form  of  bond — Objec- 
tion first  taken  on  appeal.] — In  an  action  on 
a  bail  bond  the  defence  was  that  it  had  been 
altered  after  execution,  and  that  it  was  not  in 
the  form  required  by  the  statute.  Held,  af- 
firming the  judgment  appealed  from  (19  N.  S. 
Rep.  96),  that  the  defendant  having  refused 
to  call  the  attesting  witness  to  the  bond,  who 
was  their  counsel  in  the  case,  the  defence  as  to 
the  alteration,  alleged  to  be  in  the  attestation 
clause,  could  not  succeed. — Held,  also,  that  the 
objection  as  to  the  form  of  the  bond  being 
merely  technical  and  unmeritorious,  could  not 
be  taken  for  the  first  time  before  this  court. 
Woodworth  v.  Dickie,  xiv.,  734. 

2.  Appeal — Security  for  costs — Prosecution 
— Practice — Objection  to  form — Waiver.] — 
The  bond  as  security  for  costs  of  appeal  to  the 
Supreme  Court  should  provide  for  prosecution 
of  the  appeal.  Objection  to  the  form  of  the 
bond  should  be  taken  by  application  in  cham- 
bers to  dismiss  and  will  be  considered  waived 
if  this  procedure  is  not  adopted.  Whitman  v. 
Union  Bank,  xvi.,  410. 

3.  Execution  —  Seal — Onus  probandi — De- 
fects. 

See  Evidence,  152. 

4.  By  Government  official  —  Signature  in 
blank-— Certificate  of  magistrate — Execution — 
Weight  of  evidence — Proximate  cause  of  ac- 
ceptance— Estoppel. 

See  Evidence,  153. 
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5.  Railway  aid  —  Municipal  bonus — Condi- 
tion in  J)ond — Breach. 

See  Railway,  90. 

6.  Security  to  sheriff — Price  of  adjudication 
— "Ntdlity-^Fraud — Requite  dvUe, 

See  SHESOFr,  10. 

7.  Municipal  "bond — Form  of  contract — i9f*a- 
tute  authority — Construction  of  statute. 

See  Municipal  Corporation,  84. 


BOOKS  OF  REFHRENCE. 

Expropriation  of  land — Tenants  in  common 
— Propri4taires  par  indivis — Construction  of 
agreement — Misdescription — Plans  and  hooks 
of  reference — Surveys — Registry  laws — Satis- 
faction of  condition  as  to  indemnity. 

See  Railways,  32. 


BORNAGE. 

See  Boundary. 


"  BOSTON  CLAUSE/' 

Marine    insurance — Abandonment — Repairs 
— Findings  of  jury — Setting  aside  verdict. 

See  Insurance,  Marine,  4. 


BOUNDARY. 

1.  Surveyed  line — Standing  by  without  ob- 
jection— Trespass  —  Conventional  boundary — 
Licensed  use — Estoppel  in  pais  —  Mistake — 
Valuable  consideration — Specific  performance 
— Description  of  land  —  Reference  to  plan — 
Courses  and  distances — Computed  area — Con- 
struction of  deed — Evidence  of  boundaries — 
Parol  testimony — Statute  of  Frauds-] — G.  was 
owner  of  lot  9,  and  C.  the  owner  of  lot  8  ad- 
joining it  on  the  south.  Both  lots  had  form- 
erly belonged  to  one  person,  and  there  was  no 
exact  indication  of  the  true  boundary  line  be- 
tween them.  T.  employed  a  surveyor  to  ascer- 
tain the  boundary,  who  asked  C.  where  he 
claimed  his  northern  boundary  was.  C.  point- 
ed out  the  line  of  a  fence  produced  to  a  post 
as  his  boundary  line.  The  surveyor  then 
staked  the  average  line  of  the  fence  produced 
till  it  met  the  post,  C.  not  objecting.  T.,  with 
his  architect  and  builder,  went  on  the  ground, 
and,  in  the  presence  of  C,  the  builder  again 
marked  out  the  boundary  by  a  line  connecting 
the  stakes,  C.  not  objecting,  and  a  house  was 
built  according  to  the  line  on  the  extreme 
verge  of  T.'s  land.  C.  first  raised  objection  to 
this  boundary  when  the  walls  were  up  and  con- 
siderable money  had  been  expended  in  building. 
Held,  that  C.  was  estopped  from  disputing 
that  the  line  run  by  the  surveyor  was  the  true 
line. — When  lands  are  described  by  reference 
to  a  plan,  the  plan  is  considered  as  incorpor- 
ated with  the  deed,  and  the  boundaries  of  the 
lands  conveyed  as  defined  by  the  plan  are  to  be 
taken  as  part  of  the  description. — In  constru- 
ing a  deed  of  land  not  subject  to  special  sta- 


tutory regulations,  extrinsic  evidence  of  monu- 
ments and  actual  boundary  marks  is  inadmis- 
sible to  control  the  deed,  but  if  reference  is 
made  by  the  deed  to  such  monuments  and 
boundaries,  they  control,  though  they  may 
call  for  courses,  distances,  or  computed 
contents,  which  do  not  agree  with  those 
in  the  deed. — ^An  agreement  to  establish 
a  conventional  boundary  line  between  con- 
tiguous lands  is  not  within  the  Statute 
of  Frauds  and  such  mutual  agreements  con- 
stitute valuable  consideration  to  support  a 
decree  in  the  nature  of  one  for  specific  per- 
formance, although  such  a  decree  might  be 
^vithheld  in  such  a  case  on  the  ground  of  mis- 
take in  regard  to  the  direction  of  the  line  or 
in  properly  laying  it  out  upon  the  ground. — In 
the  absence  of  measurements  on  a  level  street 
to  shew  that  the  true  boundary  as  laid  out 
formerly  on  the  ground  when  in  a  rough  state 
coincided  with  the  limits  as  measured  from  a 
defined  point  in  existence  when  the  plan  was 
made,  that  point  cannot  be  accepted  as  the  true 
point  of  commencement  of  the  description  of 
the  actual  boundary. — ^A  second  plan  of  sub- 
division of  land  cannot  be  invoked  as  evidence 
of  the  limits  of  lands  conveyed  by  description 
according  to  a  first  plan. — Where  there  is  a  di- 
rect conflict  of  testimony  the  finding  of  the 
judge  at  the  trial  must  be  regarded  as  decisive 
and  should  not  be  overturned  in  appeal  by  a 
court  which  has  not  had  the  advantage  of  see- 
ing the  witnesses  and  observing  their  demean- 
our while  under  examination.  Orassett  v. 
Carter,  x.,  106. 

2.  Agreement — Whether  executed  or  execu- 
etory — Plan,  signed  by  proprietors  —  Statute 
of  Frauds — Purchaser  for  value  without  no- 
tice —  Discretionary  jurisdiction  of  Court  of 
Equity.]  —  Plaintiff  alleged  that  in  March, 
1844,  the  Crown  granted  in  fee  to  S.  the 
east  part  and  the  south-west  part  of  lot  F., 
he  went  into  and  remained  in  possession  there- 
of until  his  death ;  o»e  K.  was  then  in  posses- 
sion of  part  of  lot  G.,  immediately  adjacent 
on  the  south  to  the  land  granted  to  Stewart; 
disputes  having  arisen  respecting  the  bound- 
ary, it  was  agreed  to  have  it  surveyed  and  de- 
fined on  the  ground  by  a  provincial  land  sur- 
veyor, whose  survey  was  to  be  the  settled  and 
permanent  boundary,  and  who  accordingly  in 
Sept.,  1854,  made  a  survey,  and  prepared  a 
map  shewing  the  boundary  line:  thereupon, 
about  20th  Oct.,  1854,  the  boundary  line 
having  been  so  defined,  it  was  mutually  agreed 
to  by  them,  and  memorandum  written  upon 
the  map  signed  by  them :  "  We,  the  under- 
signed, interested  in  this  survey,  agree  to  it  as 
shewn  by  this  plan,  as  witness  our  hands." 
Thereupon  the  parties  shifted  their  occupation 
so  as  to  accord  with  the  line  surveyed  and  so 
agreed  to.  K.  afterwards  applied  for  the  pa- 
tent of  lot  G.,  which  was  issued  to  P.  as  trus- 
tee for  him.  The  survey  commenced  from  the 
west  side  of  G.  at  a  point  then  mutually 
agreed  upon  between  S.  and  K.  and  the  other 

,  persons  interested,  as  the  north-west  angle  of 
the  lot ;  S.  and  K.  then  removed  to  and  thence 

I  continued  in  possession  of  their  respective 
lands  as  aforesaid,  as  so  separated  and  de- 
fined; S.  died  in  1856;  plaintiff,  to  whom  he 
devised  lot  F.,  did  not  attain  his  majority 
until  1870;  in  18G2,  defendant  obtained 
possession  of  a  strip  of  the  land  in  possession 
of  plaintiff  and  S.  under  the  agreement,  being 
about  70  feet  in  width,  to  the  north  of  the 
boundary,  which  had  been  agreed  upon,  and 
refused  to  restore  possession,  or  to  recognise 
the  agreement ;  plaintiff  was  unable  to  recover 
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pofisesBion  at  law,  inasmuch  as  the  legal  title 
of  plaintiff  under  the  patent  would  be  deter- 
mined by  the  mode  of  survey  which  prevailed 
according  to  the  general  law;  the  defendant 
had  notice  of  the  agreement  and  settlement  of 
the  boundary ;  that  the  true  boundary  line  was 
difficult  to  ascertain  in  1854.  and  that  the 
agreement  was  a  compromise  and  settlement 
of  disputed  and  doubtful  rights.  The  prayer 
was  that  the  agreement  might  be  specifically 
enforced,  and  the  boundary  established  accord- 
ingly, and  that  defendant  might  execute  a  deed 
to  confirm  the  strip  of  land  to  jplaintiff,  and 
be  ordered  to  deliver  up  possession. — ^The  de- 
fendant denied  that  S.  ever  had  actual  posses- 
sion of  the  disputed  strip,  which  he  alleged 
was  in  a  state  of  nature  at  the  time  of  his 
purchase  from  K. ;  be  alleged  that  he  had  had 
the  line  run  by  Sparks.  P.L.S.,  and  erected 
an  expensive  fence  along  the  line  and  a  dwell- 
ing house,  the  whole  or  greater  part  of  which 
was  on  the  land  claimed  by  plaintiff ;  that  he 
had  made  other  valuable  improvements;  that 
K.  was  an  illiterate  man,  and  if  his  name  was 
procured  to  the  agreement  it  was  through 
fraud.  He  also  set  up  the  registry  laws,  the 
Statute  of  Frauds,  laches,  that  he  was  a 
bona  fide  purchaser  for  value  without  no- 
tice, and  that  the  agreement  was  not  one 
which  the  court  in  its  discretion  would  enforce 
against  him— Spragge,  C,  made  a  decree  in 
accordance  with  the  plaintiff's  contentions; 
(reported  on  a  point  which  arose  with  refer- 
ence to  the  proof  of  S.'s  will :  24  Grant,  433)  : 
the  Court  of  Appeal  reversed  this  decree,  from 
a  view  that  plaintiff  was  appealing  to  the  dis- 
cretionary jurisdiction  of  the  court,  and  that 
the  ordinary  principles  upon  which  it  was  ad- 
ministered were  applicable ;  that  the  court  had 
seen  no  case  in  which  a  mere  verbal  agree- 
ment, unattended  by  acts,  had  been  sufficient 
under  the  Statute  of  Frauds,  although  it  had 
been  held  in  a  number  of  cases  in  the  courts 
of  the  United  States  that  where  two  adjoin- 
ing proprietors  employ  a  surveyor  to  define 
their  boundary  line,  and  possession  is  taken 
and  held  in  accordance  therewith,  the  objec- 
tion of  the  want  of  a  writing  shall  not  be 
allowed  to  prevail.  That  the  plaintiff  had 
failed  to  shew  anything  done  on  the  faith  of 
the  agreement,  or  a  change  of  position  in 
reliance  upon  the  boundary  line  settled.  That 
the  proof  of  the  agreement  was  not  of  that 
clear  and  unambiguous  kind  the  court  requires 
when  asked  to  exercise  its  discretionary  juris- 
diction. That  there  was  no  sufficient  evidence 
to  countervail  the  defendant's  oath  denying 
that  he  had  actual  notice  of  the  alleged  agree- 
ment, and  that  it  was  a  case  in  which  specific 
performance  would  inflict  a  grievous  hardship 
upon  the  defendant  without  any  benefit  to  the 
plaintiff  which  he  had  a  right  to  expect,  and 
without  the  plaintiff  having  any  equity  which 
the  court  was  bound  to  respect. — Held,  that 
plaintiff  had  failed  to  establish  the  agreement 
alleged  in  his  bill,  of  which  he  sought  specific 
performance,  and  upon  which  he  rested  his 
application  for  the  interference  in  his  favour 
of  the  equitable  jurisdiction  which  he  invoked. 
That  if  plaintiff  contended  that  the  evidence 
established  that  S.  and  K.  agreed  upon  and 
adopted  as  the  boundary  line  between  them  the 
line  surveyed,  and  that  for  this  purpose  and 
to  give  effect  to  this  agreement  they  signed  tbf? 
map,  and  that  in  pursuance  of  such  agreement 
and  in  adoption  of  this  line  as  the  boundary 
line  between  them  they  moved  their  fences  to 
conform  to  the  agreement  and  occupied  up  to 
sodi  fences  until  after  S.'s  death  when  defen- 
dant entered  upon  the  possession  then  held  by 
the  devisee,  then,  the  case  assuming  the  com- 


pletion of  the  agreement  and  presenting  a 
purely  legal  claim,  and  the  bill  having  been 
filed  before  the  Administration  of  Justice  Act, 
the  Court  of  Chancery  would  have  no  jurisdic- 
tion. Appeal  dismissed  with  costs.  Stetoart 
V,  Lees,  Cass.  Dig.  (2  ed.),  93.  • 

3.  Action  en  homage — R.  8.  Q.  arts.  ^15S, 
4^o4j  4155 — Straight  line."] — Where  there  is  a 
dispute  a?  to  the  boundary  line  between  two 
lots  granted  by  patents  from  the  Crown,  and 
it  has  been  found  impossible  to  identify  the 
original  line,  but  two  certain  points  have  been 
recorded  in  the  Crown  lands  department,  'tfie 
proper  course  is  to  run  a  straight  line  between 
the  two  certain  points.  R.  S.  Q.  art.  4155. 
BelVs  Asbestos  Uo.  v.  Johnson's  Co,,  xxiii.. 
225. 

4.  Encroachment  —  Mistake  of  title — Good 
faith — Common  error  —  Res  judicata  —  Arts, 
U^,  jl3,  m  et  seq.,  1047.  mi  C,  C— In- 
demnity— Demolition  of  works,] — Where,  as 
the  result  of  a  mutual  error  respecting  the 
division  line,  a  proprietor  had  in  good  faith, 
and  with  the  knowledge  and  consent  of  the 
owner  of  the  adjoining  lot,  erected  valuable 
buildings  upon  his  own  property,  and  it  after- 
wards appeared  that  his  walls  encroached 
slightly  upon  his  neighbour's  land,  he  cannot 
be  compelled  to  demolish  the  walls  which  ex- 
tend beyond  the  true  boundary  or  be  evicted 
from  the  strip  of  land  they  occupy,  but  should 
be  allowed  to  retain  it  upon  payment  of  a 
reasonable  indemnity. — In  an  action  for  re- 
vendication  under  such  circumstances  the 
judgment  previously  rendered  in  an  action  en 
homage  between  the  same  parties  cannot  be 
set  up  as  res  judicata  against  the  defendcuit's 
claim  to  be  allowed  to  retain  the  ground  en- 
croached upon  by  paying  reasonable  indem- 
nity, as  the  objects  and  causes  of  the  two 
actions  were  diffei*ent. — ^An  owner  of  land 
need  not  have  the  division  .lines  between  his 
property  and  contiguous  lots  of  land  estab- 
lished by  regular  homage  before  commencing 
to  build  thereon  when  there  is  an  existing  line 
of  separation  which  has  been  recognized  as 
the  boundary.    Delorme  v.  Cusson,  xxviii.,  66. 

6.  Concession  line — Survey  —  Evidence.]  — 
In  an  action  en  homage  between  E.  the  owner 
of  lots  7,  8  and  9,  in  the  tenth  concession  of 
the  Township  of  Ewdley,  Que.,  and  S.,  the 
owner  of  like  numbered  lots,  in  the  ninth  con- 
cession, the  question  to  be  decided  was  the 
location  of  the  line  between  \he  two  conces- 
sions, £.  claiming  that  it  should  be  one 
straight  line,  to  be  traced  from  the  south- 
easterly angle  of  lot  14,  in  the  tenth  conces- 
sion easterly  on  a  course  S.  87°  30'  E.  to  the 
town  line  between  Eardley  and  Hull,  while  S. 
claimed  that  as  to  the  lots  in  question  it  was 
about  a  quarter  of  a  mile  north  of  where  the 
straight  line  would  place  it.  A  survey  of  part 
of  the  line  was  made  in  1828  and  the  remain- 
der in  1850,  and  in  1892  the  whole  line  was 
surveyed  again,  and  the  result  was  held  by  the 
court  below  to  establish  it  in  accordance  with 
the  claim  of  E.  In  1867  there  was  a  private 
survey  which  established  the  line  further 
north  as  claimed  by  S.,  who  contended  that  it, 
and  not  the  survey  in  1892,  was  a  retracing  of 
the  original  line,  i/e/rf,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  Strong, 
C.J.,  dissenting,  that  the  original  surveys  were 
made  in  accordance  ivith  the  instructions  to 
the  surveyors  and  established  the  straight  line 
as  the  true  concession  line;  that  the  survey 
in  1892  was  the  only  one  which  retraced  the 
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original  line  in  an  efiScient  and  legal  manner ; 
and  that  the  evidence  failed  to  support  the 
contention  that  it  was  retraced  in  1867,  such 
contention  depending  on  assumptions  as  toi 
the  manner  in  which  the  original  surveys 
we^  made  which  the  courts  would  not  be 
justified  in  acting  upon.  Spratt  v.  E.  B.  Eddy 
Co,f  xxix.,  411. 

6.  Title  to  land  —  Trespass  —  Overhanging 
roof — Right  of  view  —  Evidence  —  Boundary 
line  —  Servitude."]  —  In  1844  the  defendants 
constructed  a  toll -house  close  to  or  on  the 
boundary  of  their  land  with  windows  over- 
looking an  adjoining  vacant  lot,  and  a  roof 
projecting  over  it  by  about  three  feet.  This 
was  done  with  the  knowledge  and  consent  of 
persons  who  were  then  proprietors,  and  was 
not  objected  to  by  them  or  any  subsequent 
owner  till  after  the  purchase  of  the  lot  by  the 
plaintiff  in  1895,  when  he  complained  that  the 
overhanging  roof  interfered  with  the  gable  of 
a  house  he  was  building  upon  it.  He  cut 
the  roof  to  permit  of  the  construction  of  the 
gable  and  defendants  paid  the  costs  of  the 
necessary  alteration.  In  1900  the  plaintiff  in- 
stituted the  present  action  against  defendants 
to  have  the  remaining  projection  of  the  roof 
demolished  and  the  windows  closed  up.  There 
was  no  evidence  that  there  had  ever  been  a 
division  line  established  between  the  proper- 
ties and  the  actual  width  of  the  land  pur- 
chased and  taken  possession  of  by  the  plain- 
tiff in  1895  was  left  in  uncertainty.  Held, 
affirming  the  judgment  appealed  from.  Strong, 
C.J.,  dissenting,  that  the  plaintiff  had  not 
satisfied  the  onus  that  was  upon  him  of 
proving  title  to  the  strip  of  land  in  dispute 
and  consequently  that  his  action  could  not 
be  maintained.  Parent  v.  Quehec  North  Shore 
Turnpike  Road  Trustees,  xxxi.,  556. 

7.  Railways — Construction  of  deed — Loca- 
tion of  permanent  way — Laying  out  bounda- 
ries —  Fencing  —  Riparian  rights — Notice  of 
prior  title — Registry  laws — Possession  —  Ac- 
quisitive prescription."] — In  the  conveyance  of 
lands  for  the  permanent  way  the  deed  de- 
scribed lands  sold  to  the  railway  company  as 
bounded  by  an  un-navigable  stream,  as 
"selected  and  laid  out"  for  the  railway. 
Stakes  were  planted  to  shew  the  side  lines,  but 
the  railway  fences  were  placed  inside  the 
stakes  above  the  water's  edge  and  the  vendor 
was  allowed  to  remain  in  possession  of  the 
strip  of  land  between  the  fence  and  the  middle 
of  the  bed  of  thtf  stream.  The  deed  was  duly 
registered,  and  subsequently,  the  vendor  sold 
the  rest  of  his  property  including  water  rights, 
mills,  and  dams  constructed  in  the  stream  to 
defendant's  auteur,  described  as  "  including 
that  part  of  the  river  which  is  not  included 
in  the  right  of  way,  etc."  JJeld,  1.  that  the 
description  in  the  deed  included,  ew  jure  na- 
tures, the  river  ad  medium  filum  aqua,  and 
that  the  company's  title  thereto  could  not  be 
defeated  by  the  subsequent  conveyance,  not- 
withstanding that  they  had  not  taken  physical ' 
possession  of  all  the  lands  described  in  the 
prior  conveyance  to  them ;  2.  that  the  failure 
of  the  vendor  to  deliver  the  full  quantity  of 
land  sold  by  him  to  the  company,  and  their 
abstention  from  troubling  him  and  his  gran- 
tees in  possession  of  the  same  could  not  be 
construed  as  conduct  placing  a  construction 
upon  the  deed  different  from  its  clear  and  un- 
ambiguous terms  or  as  limiting  the  area  of  the 
property  conveyed  so  as  to  exclude  the  strip 
outside  the  fences,  or  the  bed  of  the  stream  ad 
medium  fiXum;  and  3.  that  such  possession  by 


the  vendor  and  his  assigns  was  not  possession 
which  could  ripen  into  a  title  by  acquisitive 
prescription  of  the  property  in  question. 
Massawippi  Valley  Ry.  Co.  v.  Reed,  xxxiii., 
457. 

8.  Riparian  rights  —  Plan  of  subdivision — 
Specific  description — Evidence  to  explain  plan. 

See  Title  to  La.nd,  129. 

9.  Title  to  land  —  Old  grant  —  Metes  and 
hounds  —  Starting  point. 

See  SUBVEY,  1. 

10.  Trespass — Title  to  land  —  Easement  — 
Agreement  at  trial  —  Estoppel. 

See  USEB,  1. 

11.  Reference  to  surveyors  —  Formal  pro- 
ceedings —  Old  line. 

See  Survey,  2. 

12.  Matter  in  controversy  —  Injunction  — 
Jurisdiction. 

See  Appeal,  46. 

13.  Sale  of  land  —  Representation  as  to 
boundaries  —  Description  —  Emecuted  con- 
tract —  Deficiency  —  Fraud  —  Compensation. 

See  Vendor  and  Purchaser,  21. 

14.  Title  to  land  —  Boundaries  —  Road  al- 
lowance —  Evidence  —  Appreciation  of  testi- 
mony. 

See  Title  to  Land,  101. 

15.  Agreement  respecting  lands  —  Bound- 
aries —  Referee's  decision  —  Arbitration  — 
Arts.  Hl-dJfS  and  1341  et  seq.  C.  C.  P. 

See  Arbitrations,  18. 

16.  Title  to  land — Action  en  bornage — Sur- 
veyor's report  —  Judgment  on  —  Acquiescence 
in  judgment  —  Chose  jugee. 

See  Title  to  Tand,  135. 

17.  Appeal  —  Action  en  bornage  —  Future 
rights  —  Title  to  lands  -—  R.  S.  C.  c.  135  s. 
29  {b)—54  d  55  Vict.  c.  25,  s.  9-^56  Vict.  c. 
29,  s.  1. 

See  Appeal,  72. 

18.  Boundary  marks — Possessory  action — 
Delivery  of  possession  —  Vacant  lands. 

See   Evidence,    172. 

19.  Description  of  lands  —  Construction  of 
deed  —  Cadastral  plans — Metes  and  bounds — 
Possession. 

See  Title  to  Land,  87. 

20.  Municipal  corporation  —  Construction 
of  sidewalk  — r  Trespass  —  Action  en  bornage 
— Petitory  action  —  Amendment  of  pleadings 
— Practice  —  Ceasing  litigation  —  JB.  S.  C. 
c.  135,  s.  65. 

See  Action,  171. 


BREACH  OF  PRIVII.EGE. 

Trespass — Assault — Legislative  assembly  — 
Powers — Punishment  for  contempt — Removal 
of  member  from  his  seat  —  Action  against 
speaker  and  members  —  Damages.]  —  W.,  a 
member     of     the     Legislative    Assembly     of 
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Nova  Scotia,  on  the  16th  April,  1874, 
chained  the  provincial  secretary,  without 
being  called  to  order  for  doing  so,  with 
haTing  falsified  a  record.  The  charge  was 
sobseqaently  investigated  by  a  committee 
of  the  House,  who  reported  that  it  was  un- 
foanded.  Two  days  after  the  House  resolved, 
that  in  preferring  the  charge  without  suffi- 
cient evidence  to  sustain  it,  W.  was  guilty  of 
a  breach  of  privilege.^  On  the  30th  April.  W. 
was  ordered  to  make  an  apology  dictated  by 
the  house,  and,  having  refused  to  do  so,  was 
declared,  by  another  resolution,  guilty  of  a 
contempt  of  the  House,  and  requested  forth- 
with to  withdraw  until  such  apology  should  be 
made.  W.  declined  to  withdraw,  and  there- 
apon  another  resolution  was  passed  ordering 
the  removal  of  W.  from  the  House  by  the 
sergeant-at-arms,  who,  with  his  assistant,  en- 
forced such  order  and  removed  W.  W.  brought 
an  action  of  trespass  for  assault  against  the 
speaker  and  certain  members  of  the  House, 
and  obtained  a  verdict  of  $500  damages.  Held, 
affinning  the  judgment  of  the  Supreme  Court 
of  Nova  Scotia,  that  the  Legislative  Assembly 
of  the  Province  of  Nova  Scotia  has,  in  the 
absence  of  express  grant,  no  power  to  remove 
one  of  its  members  for  contempt,  unless  he  is 
actually  obstructing  the  business  of  the 
House ;  and  W.  having  been  removed  from  his 
seat,  not  because  he  was  obstructing  the  busi- 
ness of  the  House,  but  because  he  would  not 
ivi>eat  the  apology  required,  the  defendants 
were  liable.  Kieiley  v.  Carson  (4  Moo.  P.  C. 
63),  and  Doyle  v.  Falconer  (L.  R.  1  P.  C. 
32S^  commented  on  and  followed.  Landers 
V.  Woodworth,  ii.,  158. 


BREWERS. 

See  LiQuoB  Laws. 


BRIBERY. 

Fraudulent  preference  —  Illegal  ^sonsidera^ 
iion — Assignment  hy  insolvent  —  Payment  hy 
impector.'i — ^An  agreement  for  a  payment  to 
an  inspector  of  an  insolvent  estate  to  in- 
flnence  his  consent  to  an  arrangement  which 
is  not  for  the  general  benefit  of  the  creditors 
is  a  bribe  which  is,  in  itself,  sufficient  reason 
to  adjudge  the  transaction,  to  induce  which  it 
was  given,  corrupt,  fraudulent  and  void. 
Brigham  v.  Banque  J acques-C artier,  xxx., 
429.  ^  ,  , 


BRIDGES. 

1.  Jurisdiction  of  county  council — Streams 
over  one  hundred  feet  toide — Ontario  Muni 
eipfll  Act^R,  8,   0.    (1887)    c.  184,  ss,  532, 

See  MuiaciFAL  Cobporations,  109. 

2,  Toll  hridge—8  Vict.  c.  90  (Can.)— Lia- 
IQity  of  Province  of  Canada  —  Indemnity  — 
Remedial  process. 

See  Statute,  154. 


BRITISH    COL17MBIA    COUNTT 
COURTS. 

See  Constitutional  Law,  22. 


BROKER. 

1.  Sale  of  land — Refusal  to  carry  out  ver- 
bal agreement — Defective  title — Instructions 
to  agent — Contract  in  writing  —  Commission 
on  sale.l — ^About  1st  Jan.,  1882,  appellants, 
real  estate  agents  in  Winnipeg,  received  verbal 
instructions  from  respondents  to  sell  land. 
On  13th  Jan.,  the  appellants  sold  the  land  at 
.the  price  named,  receiving  from  the  pur- 
chasers $5,000  as  deposit  on  account  of  pur- 
chase money.  On  the  day  the  appellants  sold 
the  land,  C,  one  of  respondents,  was  informed 
of  the  sale,  and  demanded  and  received  from 
appellants  the  $5,000.  On  14th  Jan.,  ap- 
pellants received  instructions  from  the  re- 
spondents to  sell  another  10  acres,  which  on 
15th  Jan.,  appellants,  as  agents  sold  at  the 
price  authorized,  but  the  formal  agreement 
was  closed  by  B.  with  0.,  to  whom  $1,500  on 
account  of  the  purchase  was  paid.  Prior  to 
the  expiration  of  20  days,  within  which  the 
balance  was  to  be  paid,  the  purchasers  discov- 
ered that  the  patent  for  a  portion  of  the  land 
had  not  been  issued  and,  on  account  of  want 
of  title  in  respondents,  purchasers  refused  to 
complete  their  nurchase  and  from  the  absence 
of  a  writing  signed  by  them  they  could  not 
be  compelled  to  do  so.  Appellants  brought  ac- 
tion for  $1,365,  commission  upon  the  entire 
purchase  money.  Respondents  pleaded  that 
appellants  promised  to  sell  the  lands,  and 
complete  such  sale  by  preparing  the  necessary 
agreement  in  writing  to  make  a  binding  con- 
tract with  purchasers.  The  jury,  following 
the  charge  of  the  Chief  Justice,  found  for 
plaintiffs  for  the  full  claim,  2^!^%  upon  the 
entire  purchase  money  of  both  parcels.  This 
verdict  was  reduced  to  $125,  commission  at 
2%%  on  the  $5,000  actually  paid  or,  alterna- 
tively, a  new  trial  was  ordered  without  costs. 
Held,  (Strong,  J.,  dissenting)  that  there  had 
been  a  mis-trial,  and  that  therefore  the  order 
for  a  new  trial  should  be  affirmed. — Per 
Henry,  J.  It  was  the  duty  of  the  appellants 
to  take  from  the  purchasers  a  binding  agree- 
ment under  the  statute :  and  having  neglected 
to  do  so,  they  were  not  entitled  to  any  com- 
pensation.— Per  Strong.  J.,  dissenting.  The 
appellants  did  all  they  were  bound  to  do,  and 
earned  their  conmiission  by  finding  the  pur- 
chasers, and  did  nothing  and  omitted  nothing 
which  amounted  to  misfeasance  or  nonfeas- 
ance disentitling  them  to  the  commission 
which  they  had  earned.  McKenzie  v.  Cham- 
pion, xii.,  649. 

2.  Principal  and  agent  —  Speculating  in 
stocks — Instructions  to  broker — Money  paid 
for  margins — Action.'\  —  S.,  a  speculator  in 
stocks,  instructed  F.,  a  stock  broker,  to  pur- 
chase shares,  expecting  a  profit  out  of  a  rise 
in  the  value  of  the  stock.  Held,  affirming  the 
judgment  appealed  from  (15  Ont.  App.  R. 
541),  that  the  relation  between  S.  and  F.  was 
that  of  principal  and  agent,  and  F.  was  bound 
to  purchase  the  stock  and  hold  it  as  the  prop- 
erty of  S.  He  could  not  rely  on  his  ability 
to  procure  a  like  number  of  shares  when  re- 
quired, as  his  interest  would  be  to  depreciate 
their  value  so  as  to  obtain  them  cheaply, 
which  would  conflict  with  his  duty  to  S. — F. 
being  about  to  retire  from  business  as  a  stock- 
broker, handed  over  his  stock  transactions, 
including  that  with  S.  to  C,  to  which  S. 
consented.  C.  acknowledged  to  S.  having  re- 
ceived from  F.  the  amount  paid  for  margins 
on  the  stock  which  F.  was  instructed  to  buy, 
neither  F.  nor  C.  having  purchased  the  stock 
and  set  it  apart  as  the  property  of  S.  Held, 
affirming  the  judgment   appealed   from,    that 
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G.  was  liable  in  an  action  for  money  had  and 
received,  to  refund  to  S.  the  amount  so  paid 
for  margins.  Cox  v.  Sutherland,  18th  Nov., 
1887,  24  O.  L.  J.  65 ;  Cass.  Dig.  (2  ed.),  9. 

3.  Principal  and  agent — Stock  emchange 
cttstom — Sale  of  share* — Marginal  transfer — 
Undisclosed  principal— Acceptance — "  Settle- 
ment"— Obligation  of  purchaser  —  Construc- 
tion of  contract—''  The  Bank  Ac*,"  R.  S.  C. 
tJ.  mo,  ss.  70-77— LiabUity  of  shareholders.]— 
The  defendant,  a  broker  doing  business  on  the 
Toronto  Stock  Exchange,  bought  from  C,  an- 
other broker,  certain  bank  shares  that  had  been 
sold  and  transferred  to  C  by  the  plaintiff.  At 
the  time  of  the  sale  C.  was  not  aware  that  the 
defendant  was  acting  for  an  undisclosed  prin- 
cipal and  the  name  of  a  principal  was  not 
disclosed  within  the  time  limited  for  **  settle- 
ment" of  transactions  by  the  custom  of  the 
exchange.  The  transferee's  name  was  left 
blank  in  the  transfer  book  in  the  bank,  but 
it  was  noted  in  the  margin  that  the  shares 
were  subiect  to  the  order  of  the  defendant 
who,  three  days  after  settlement  was  due  ac- 
cording to  the  custom  of  the  exchange,  made 
a  further  marginal  memorandum  that  the 
shares  were  subject  to  the  order  of  H.  The 
affairs  of  the  bank  were  placed  in  liquidation 
within  a  month  after  these  transactions  and, 
the  plaintiff's  name  being  put  upon  the  list  of 
contributories,  he  was  obliged  to  pay  double 
liability  upon  the  shares  so  transferred  under 
the  provisions  of  "  The  Bank  Act,"  for  which 
he  afterwards  recovered  judgment  against  C. 
and  then,  taking  an  assignment  of  C.'s  right 
of  indemnity  against  the  defendant,  insti- 
tuted the  present  action.  Held,  that  as  the 
defendant  had  not  disclosed  the  name  of  any 
principal  within  the  time  limited  for  settle- 
ment by  the  custom  of  the  Exchange  and  the 
shares  had  been  placed  at  his  order  and  dis- 
position by  the  seller,  he  became  legal  owner 
thereof  without  the  necessity  of  any  formal 
acceptance  upon  the  transfer  books,  and  that 
he  was  ooliged  to  indemnify  the  seller  against 
all  consequences  in  respect  of  the  ownership 
of  the  shares,  and  the  double  liability  imposed 
under  the  provisions  of  **  The  Bank  Act." 
Boultoee  v.  Ozotoski,  xxix.,  54. 


BtJUiDER'S  LIEN. 

See  lAEN, 


BUILDINGS  AND   ERECTIONS. 

Lessor  and  Lessee — Water  lots — Filling  in 
— "  Buildings  and  erections  "  —  "  Improve- 
ments." 

See  Lessor  and  Lessee,  2. 


BUILDING  SOCIETT. 

1.  Objects  and  purposes  —  Powers  —  Loan 
transaction — By-law — C.  S.  L.  C.  c.  69 — Pur- 
chase of  land — Ultra  rire«.] — ^A  building  so- 
ciety incorporated  under  C.  S.  L.  C.  c.  69,  by 
by-law,  declared  that  its  principal  object  was 
to  purchase  building  lots,  and  build  on  such 
lots  cottages  costing  about  $1,000  each  for 
every  one  of  its  members.  The  society  on 
7th  Oct.,  1874,  purchased  the  lots  described 
and   contracted    for    the   cottages    at   $1,250 


each,  the  amount  that  each  of  the  shareholders 
had  agreed  to  pay.  A  year  elapsed  during 
which  the  cottages  were  built  and  drawn  by 
lot  for  distribution  among  the  members.  On 
11th  Oct.,  1875,  the  vendors  of  the  lots  and 
contractors  for  the  building  of  the  cottages, 
being  shareholders  in  the  Dominion  Building 
Society,  borrowed  money  from  the  latter  so- 
ciety, and  transferred  to  the  same,  as  col- 
lateral security,  the  moil^ys  due  them  by  the 
appellants  in  virtue  of  the  deeds  of  purchase 
and  building  contract.  The  appellant  com- 
pany accepted  the  transfer  and  paid  sonae 
moneys  on  account,  and  finally  a  deed  of  settle- 
ment, (acte  de  reglement  de  comte),  was  ex- 
ecuted between  the  two  companies,  upon  which 
was  based  the  suit  against  the  appellants, 
brought  by  H.,  as  assignee  of  the  Dominion 
Building  Society.  Held,  affirming  the  judg- 
ment appealed  from  (3  Dor.  Q.  B.  175), 
Strong  and  Gwynne.  J  J.,  dissenting,  that  the 
transaction  in  question  was  within  the  ob- 
jects and  purposes  for  which  the  society  was 
incorporated,  and  was  therefore  not  ultra 
vires.  Compagnie  de  ViUas  du  Cap  Gibraltar 
V.  Hughes f  xi..  537. 

2.  Pledge — Redemption — Transfer  of  shares 
— Indebtedness  of  transferrer — Right  of  so- 
ciety to  hold  shares — V.  S.  L.  C.  «.  69 — 
ArU.  1970,  1981.  C.  C.}—A  by-law  of  a  build- 
ing society  required  that  a  shareholder  should 
satisfy  all  his  obligations  to  the  society  before 
he  should  be  at  liberty  to  transfer  his  shares. 
P.,  a  director,  in  contravention  of  the  by-law, 
induced  the  secretary  to  countersign  a  trans- 
fer of  his  shares  to  a  bank  as  collateral  se- 
curity for  money  borrowed,  and  it  was  not 
till  P.'s  assignment  for  benefit  of  creditors 
that  the  other  directors  knew  of  the  trans- 
fer. At  the  time  of  his  assignment  P.  was 
indebted  to  the  society  in  $3,744,  for  which, 
under  the  by-law,  his  shares  were  charged 
as  between  him  and  the  society.  The  society 
immediately  paid  the  bank  and  took  an  as- 
signment of  the  shares  and  of  P.'s  debt.  The 
shares  being  worth  more  than  the  amount  due 
to  the  bank,  the  curator  to  the  insolvent  estate 
of  P.  claimed  the  shares  as  part  of  the  estate, 
and  with  action  tendered  the  amount  due  by 
P.  to  the  bank.  The  society  claimed  the 
shares  were  pledged  to  them  for  the  whole 
amount  of  P.  s  indebtedness  to  them  under  the 
by-laws.  Held,  reversing  the  judgment  ap- 
pealed from,  (M.  L.  R.  7  Q.  B.  417),  Four- 
nier  and  Taschereau,  JJ.,  dissenting,  that 
the  shares  had  always  remained  charged  under 
the  by-laws  with  P.'s  debt  to  the  society,  and 
that  his  creditors  had  only  the  same  rights 
in  respect  of  these  shares  as  P.  himself  had 
when  he  assigned,  viz.,  to  get  the  shares  upon 
payment  of  P.*s  debt  to  the  society.  Sociit^ 
Canadienne  Francaise  de  Construction  de 
Montreal  v.  Daveluy,  xx.,  449. 

3.  Participating  borrowers  —  Shareholders 
—C.  8.  L,  C.  c.  69— j2  <£•  4S  Vict.  v.  32  (Q.) 
— Liquidation  —  Expiration  of  cUisses — As- 
sessments on  loans — Notice  of — Interest  and 
bonus  —  Usury  laws  —  C.  S.  C.  c.  58 — Art. 
1785  C.  C. — Administrators  and  trustees — 
Sales  to—Prete-nom—Art.  148J^  C.  C.l— S. 
applied  to  a  building  society  for  a  loan  of 
$3,500,  which  w^s  subsequently  advanced  to 
him  upon  signing  a  deed  of  obligation  and 
hypothec  submitting  to  the  conditions  and 
rules  applicable  to  the  society's  method  of 
carrying  on  its  loaning  business  and  declar- 
ing that  he  had  become  a  subscriber  for  shares 
in  the  company's  stock  for  an  amount  corres- 
ponding to  the  amount  of  the  loan,  namely 
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70  shares  of  the  nominal  value  of  $50  each  in 
a  class  to  expire  after  72  monthly  payments, 
or  in  six  years  from  the  date  of  its  commence- 
ment (July,   1878),   this  term  corresponding 
with  the  term  fixed  for  the  repayment  of  the 
loan.    He  thereby  also  agreed  to  make  montlily 
psTments   of   one   per   cent,    each    upon   the 
stock,  and   that    the   loan   should   be   repaid 
at  the  expiration  of  the  class,  when,  upon  the 
liquidation  of  the  business  of  that  class,  mem- 
bers would    be   entitled   to  the  allotment    of 
their  shares    subscribed   as   paid   up,    partly 
by  monthly   instalments,   and  partly   by  ac- 
cmnuJated  profits  to  be  derived  from  whatever 
moneys  had  been  paid  in  and  invested  for  the 
benefit  of  that  class,  at  which  time  whatever 
he  might  be  so  entitled  to  receive  in  shares 
of  stock  should  be  credited  towards  the  re- 
imbursement of  the  loan.    He  further  obliged 
bimself  to   pay.   as   interest  and    bonus,  the 
additional  sum  of  one  per  cent,  upon  the  loan 
by  similar   monthly    instalments   during   the 
time  it  remained   unpaid.      S.    paid   all   the 
instalments  by  semi-annual  payments  of  $420 
each  mitil  1st  May,  1884,  making  a  total  of 
se\'enty  monthly  instalments  of  $70  each,  leav- 
ing two  more  instalments  of  each  kind  still 
to  become  due  before  the  date  originally  fixed 
for  the  termination  of  his  class.    The  society 
went  into  liquidation  under  the  provisions  of 
42  &  43  Vict.  c.  32  (Que.),  in  January,  1884, 
nrior  to   A.'s    last    payment   and   about   six 
months  before  the  date  fixed  for  the  expira- 
tion of  his  loan.    In  October,  1884,  the  liquid- 
ators of  the  society,  in  the  exercise  of  the 
powers  vested  in  the  directors  under  the  deed 
and  the  society's  regulations,  passed  a  resolu- 
tion declaring  a  deficit  in  the  business  of  the 
class  to  which  A.  belonged,  and,  in  order  to 
provide  the  necessary  funds  to  meet  the  pro- 
portion of  deficit  attributed  as  his  share,  they 
thereby    exacted    from    him  a  further    series 
of  twenty-eigrht  monthly  payments  in  addition 
to  the  seventy-two  instalments  contemplated 
at  the  time   of   the  execution   of   the    deed. 
SubsequenUy    (in     18U2),    the     plaintiff,     as 
transferee  of  the  society,  brought  action  for 
the  two   original    instalments  remaining   un- 
paid, and  also  for  the  amount  of  the  twenty- 
eight  additional  monthly  payments  upon  the 
loanr'and  the  subscription  of  shares.     Held, 
reversing    the    judgment    of    the    Court    of 
Oueen*s    Bench,    that    the    subscription    for 
wares  and  the  t)bligation  undertaken  in  the 
deed  constituted,   upon  the  part  of  the  bor- 
rower,  merely    one   transaction    involving    a 
loan  and  an  agreement  to  repay  the  amount 
advanced  with  interest  and  bonuses  thereon 
amounting   together  to  a  rate  equivalent  to 
interest  at  twelve  per  centum  per  annum,  on 
the  amount   of   his   loan ;   that   the   contract 
made  by  the  building  society  stipulating  that 
they   were    to   receive   such   rate   of    interest 
and  bonus,  equivalent  to  rate  of  twelve  per 
centum  per  annum  on  the  amount  so  loaned 
by  the  society,  was  not  a  violation  of  any 
laws  respecting  usury  in  force  in  the  Province 
of  Quebec;  that  the  fact  of  the  building  so- 
ciety going  into  liquidation  had  the  effect  of 
causing  all  classes  of  loans  then  current  to 
expire  at  the  date  when  the  society  was  placed 
in  liquidation,  notwithstanding  that  the  var- 
ious terms  for  which  such  classes  may  have 
been  established  had  not  been  fullv  completed  ; 
that  under  the  provisions  of  the  statute,  42 
k  43  Vict.  c.  32,  liquidators  have  the  same 
powers  in  regard  to  the  determination  of  the 
affairs  of  expired  classes,  and  to  declare  de- 
6cite  therein,  and  to  call  for  further  payments 
to  meet   the  same,    as    the   directors   of   the 
society  had  while  it  continued  in  operation; 


that  the  notice  required*  by  the  twenty-first 
section  of  the  Act,  42  &  43  Vict.  c.  32,  does 
not  apply  to  cases  where  liquidators  have 
determined  a  loss  upon  the  expiration  of  a 
class,  and  required  the  full  amount  exigible 
upon  loans  to  be  paid  by  borrowers ;  that, 
notwithstanding  that  the  liquidation  proceed- 
ines  deprived  die  directors  of  the  exercise  of 
their  powers  as  to  the  determination  of  the 
condition  of  the  affairs  of  a  class,  and  the  ex- 
action of  further  payments  when  exigible  in 
such  cases  on  the  expiration  of  a  class,  the 
resolution  of  the  liquidators  determining  a 
deficit  in  the  borrower's  class  and  requiring 
full  payment  of  all  sums  exigible  under  his 
deed  of  obligation  was  sufiScient  to  constitute 
a  valid  right  of  action  against  the  borrower 
for  the  amount  of  the  balance  of  principal 
money  loaned  together  with  the  interest  and 
bonus  instalments  remaining  due  thereon  ac- 
cording to  the  terms  and  conditions  of  his 
deed  of  obligation.  Held,  further,  affirming 
the  decisions  of  both  courts  belt>w  that,  in 
an  action  where  no  special  demand  to  that 
effect  has  been  made,  the  court  cannot  de- 
clare the  nullity  of  a  deed  of  transfer  alleged 
to  have  been  made  in  contravention  of  the 
provisions  of  article  1484  of  the  Civil  Code. 
Guertin  v.  Sansterre,  xxvii.,  522. 
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1.  Appeal. 

1.  Petition  to  quash^R.  8.  Q.  art,  J^89— 
Right  of  appeal — R,  8.  C.  c.  135,  8,  24  (g). 

See  Appeal,  60. 

2.  Petition  to  quash  hy-lato — Appeal  to 
Court  of  Queen^s  Bench — Judgment  quashing 
— Appeal  to  Supreme  Court — R.  8.  C.  c.  135^ 
s.  24   (or). 

See  Appeal,  66. 


2.  Assent. 

3.  Vote  on  hy-law — Construtction  of  statute 
— Special  Act — Repeal  by  general  Act — Re- 
peal by  implication.'\ — \  general  later  statute 
(and  a  fortiori  a  statute  passed  at  the  same 
time)  does  not  abrogate  an  earlier  special  Act 
by  mere  implication.  The  law  does  not  allow 
an  interpretation  that  would  have  the  effect 
of  revoking  or  altering  a  special  enactment 
by  the  construction  of  general  words,  where 
the  terms  of  the  special  enactment  may 
have  their  proper  operation  without  such  in- 
terpretation. City  of  \ancouver  v.  BaUey^ 
XXV.,  62. 

4.  Municipal  corporation  —  By-law — Con- 
struction of  statute — Art.  ^529,   R.  8.   Q. — 
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Approval  of  electorg — Appeal  as  to  costs.'] — 
Under  the  provisions  of  art  4529  R.  S. 
Q.  money  by-laws  for  loans  by  town  corpor- 
ations require  the  approval  of  the  majority 
both  in  number  and  in  value  of  the  munici- 
pal electors  who  are  proprietors  of  real  estate 
within  the  municipality,  as  ascertained  from 
the  municipal  rolls.  Town  of  Chicouiimi  v. 
Price,  xxix.,   135. 

5.  Casting  vote—R,  8.  O.  {1887)  c.  174,  ««• 
132,  199, 

8ee  Municipal  Corporation.  54. 


3.  Assessments,  Rating  and  Taxation. 

6.  Assessment  and  taxes — Exemption  from 
municipal  rates — ISohool  rates.] — By-law  No. 
148  of  the  City  of  Winnipeg,  passed  in  1881, 
exempted  forever  the  C.  P.  R.  Co.,  from 
''all  municipal  taxes,  rates  and  levies  and 
assessments  of  every  nature  and  kind/*  Held, 
reversing  the  judgment  of  the  Court  of 
Queen's  Bench  (l2  Man.  L.  R.  581)  that  the 
exemption  included  school  taxes. — Ihe  by-law 

also  provided  for  the  issue  of  debentures  to 
the  company,  and  by  an  Act  of  the  Legisla- 
ture, 46  &  47  Vict.  c.  64,  it  was  provided 
that  by-law  148  authorizing  the  issue  of  de- 
bentures granting  by  way  of  bonus  to  the 
C.  P.  R.  Co.,  the  sum  of  $200,000  in  consid- 
eration of  certain  undertakings  on  the  part 
of  the  said  company;  and  by-law  195  amend- 
ing by-law  No.  148.  and  extending  the  time 
for  the  completion  of  the  undertaking  .  .  . 
be  and  the  same  are  hereby  declared  legal, 
binding  and  valid  .  .  .  Held,  that  not- 
withstanding the  description  of  the  by-law 
in  the  Act  was  confined  to  the  portion  relat- 
ing to  the  issue  of  debentures  the  whole  by- 
law including  the  exemption  from  taxation, 
was  validated.  Canadian  Facific  Ry.  Co.  v. 
City  of  Winnipeg,  xxx..  558. 

7.  Ultra  vires — License  tax — Discrimina- 
tion between  residents  and  non-residents — 33 
Vict.  c.  Jf  (A'.  D.). 

See  Municipal  Corporation.  1. 

8.  Municipal  council — Power  to  license,  re- 
gulate and  govern  trade — Partial  prohibition 
— Repugnant  provisions  —  Ontario  Municipal 
Act,  R.  8.  O.  (1887)   c.  184. 

See  Municipal  Corporation,  47. 

9.  City  of  Toronto — Water  supply — Rates 
to  consumers — Discrimination  in  rates — Qov- 
ernment  buildings. 

See  Municipal  Corporation,  199. 

10.  Sale  of  liquor — Cumulative  taxes — Spe- 
cial tax. 

See  Municipal  Corporation,  4. 

11.  Railway  aid  —  Debentures  —  Sale  of 
shares  at  discount — Trustee — Debtor  and  cre- 
ditor— Division  of  county — Erection  of  new 
municipalities — Assessments — AHivn  en  rcddi- 
tion  de  comptes — Arts.  78.  164,  939  Mun. 
Code,  Que.— 24  Vict.  c.  SO  (Que.)— 39  Vict. 
c.  50  (Que.). 

See  Municipal  Corporation,  62. 


12.  Municipal    corporation  —  Railways  — 
I'axation. 

See  Assessment  and  Taxes,  14. 


4.  Bonuses  and  Franchises. 

13.  Bonus — By-law  —  Conditions  of — Con- 
ditional mortgage.'] — By  a  by-law  passed  by 
the  City  of  Three  Rivers  on  the  3rd  March, 
1886.  granting  a  bonus  of  $20,000  to  a  firm 
for  establishing  a  sawmill  and  a  box  factory 
within  the  city  limits,  and  a  mortgage  for 
a  like  amount  of  $20,000  granted  by  the  firm 
to  the  corporation  on  the  26th  of  November, 
1886,  it  was  provided  that  the  entire  estab- 
lishment of  a  value  equivalent  to  not  less 
than  $75,000  should  be  kept  in  operation  for 
the  space  of  four  consecutive  years  from  the 
beginning  of  said  operation,  and  that  150 
people  at  least  should  be  kept  employed  dur- 
ing the  space  of  five  months  of  each  of  the 
four  years.  The  mill  was  in  operation  in 
June,  1886,  and  the  box  factory  on  the  2nd 
November,  1886.  They  w^ere  kept  in  oper- 
ation, and  at  least  six  hundred  men  were  em- 
ployed in  both  establishments  during  that 
time.  On  a  contestation,  by  subsequent  hypo- 
thecary claimants,  of  an  opposition  afin  de 
conserver,  filed  by  the  corporation  for  the 
amount  of  their  conditional  mortgage  on  the 
proceeds  of  sale  of  the  property.  Held,  re- 
versing the  judgments  of  the  courts  below, 
that  even  if  the  words  "  four  consecutive 
years  *'  meant  four  consecudve  seasons,  there 
was  ample  evidence  that  the  whole  establish- 
ment was  not  in  operation  as  required  until 
November,  1886,  when  the  mortgage  was 
granted,  the  mill  only  being  completed  and  in 
operation  during  thiat  season,  and  therefore 
there  had  been  a  breach  of  the  conditions. 
Fournier,  J.,  dissenting.  City  of  Three  Rivers 
V.  Banque  du  Peuplo,  xxii.,  352. 

14.  Municipal  corporation — Railway  aid — 
Subscription  for  shares — Debentures  —  Divi- 
sion of  county — Erection  of  new  separate 
municipalities — 34  Vict.  c.  30  {Que.) — Arts. 
78,  164,  639  Que.  Mun.  Code— 39  Vict.  c.  50 
(Que.) — Asseesment — Sale  of  shares  at  dis- 
count— Action  en  reddition  de  comptes — Trus- 
tee— Debtor  and  creditor.] — The  relation  ex- 
isting between  a  county  corporation  and  the 
local  municipalities  of  which  it  is  composed, 
in  respect  to  money  by-laws,  is  not  that  of 
an  agent  or  trustee,  but  the  county  corpor- 
ation is  the  creditor  and  the  several  local 
corporations  are  its  debtors  for  the  amount 
of  taxes  to  be  assessed  upon  their  ratepayers 
respectively. — Where  several  local  municipali- 
ties formerly  constituting  part  of  a  county 
municipality  have  been  detached  therefrom 
and  erected  into  separate  corporations  they 
remain  in  the  same  position  in  regard  to  sub- 
sisting money  by-laws  as  they  were  before  the 
division,  having  no  further  rights  or  obliga- 
tions than  if  they  had  never  been  separated, 
and  they  cannot,  either  conjointly  or  individu- 
ally, institute  actions  against  such  county  cor- 
poration to  compel  the  rendering  of  special  ac- 
counts of  the  administration  of  funds  realized 
upon  the  sale  of  county  debentures  issued  be- 
fore the  separation,  their  proper  method  of 
obtaining  necessary  information  being  that 
provided  by  article  164  of  the  Municipal  Code 
and  through  the  other  facilities  afforded  local 
municipalities  by  the  Code.  Township  of 
Ascot  V.  County  of  Compton.  Village  of  Len- 
noxvUle  v.  County  of  Compton,  xxix..  228. 
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15.  Railway  honus  —  Validating  statute  — 
Remedy  at  law — Mandamus, 

See  MumciPAi.  Cokpobation,  37. 

16w  Municipal  corporation — Street  raUway 
— Construction  beyond  limits  of  municipality 
— Validating  Act. 

See  MuiaciPAL  Cokpobation,  42. 

17.  Construction  of  statute — By4aw — Ea- 
^usite  rights — Statute  confirming — Extension 
of  privilege— C.  S,  C,  c.  65—45  Vict,  (Que.) 
«.  79,  s.  5. 

See  Statute,  144. 

18.  Powers  of  Legislature — License — Mono- 
poly— Highways  and  ferries  —  Tolls — Navi- 
ifahle  streams — By-laws  and  resolutions — In- 
ttr-municipal  ferry — Disturbance  of  licensee 
— Club  associations,  companies  and  partner- 
ships — North- West  Territories  Act, 

See  Ck)i?8TiTUTiONAL  Law,  27. 


5.  Drainage. 

19.  Petition  for  drain — WitMrawal  of  name 
— IneufJUcient  names. 

See  Dbaiitage,  4. 

20.  Municipal  by4aw — Special  assessments 
— Drainage — Powers  of  councils  as  to  addi- 
tional necessary  works — Ultra  vires  resolu- 
tions— Executed  contract. 

See  Municipal  Oobpobation,  90. 

21.  Intermunicipal  drainage  —  Initiation 
and  contribution  —  Ontario  Drainage  Act — 
Consolidated  Municipal  Act — Assessment, 

See  Drainage,  5. 


6.  Joint  Stock  Companies. 

22.  Increasing  capital  stock  —  Sanction  by 
shareholders — CaUs  on  new  stock. 

See  Company  Law,  39. 

23.  Directors  —  Ultra  vires  —  Discount 
shares — Calls  for  unpaid  balances — Contribu- 
tories  —  Trustees  —  Powers  —  Contract  — 
Fraud — Breach  of  trust — C.  S,  M.  o.  9,  Dvo, 
7— fi.  S.M,c,  25.  ss,  30.  33, 

See  Company  Law,  42. 


7.  Local  Impbovementb. 

24.  Local  improvement — Notice  to  ratepay- 
ers— Variation  from  notice. 

See  Municipal  Corporation,  43. 

25.  Special  ta»— Local  improvements. 

See  Assessments,  51. 

26.  By-law — Assessment  —  Local  improve- 
ments— Agreement  with  owners  of  property — 
Construction  of  subway — Benefit  to  lands. 

See  Municipal  Corporation,  126. 


8.  By-laws   Generally. 

27.  Municipal      corporation  —  Connection 
with  drain — Permission  of  engineer — Resolu- 


tion of  council — Compliance  with  by-law."] — 
Where  a  by-law  provided  that  no  connection 
should  be  made  with  a  sewer,  except  by  per- 
mission of  the  City  Engineer,  a  resolution  of 
the  City  Council  granting  an  application  for 
such  connection  on  terms  which  were  complied 
with,  and  the  connection  made,  was  a  suth- 
cient  compliance  with  said  by-law.  Lewis 
y.  Alexander,  xxiv.,  551. 

28.  Regulations  respecting  buildings — Effect 
on  prior  contracts. 

See  Contract,  159. 

29.  Regulating  and  licensing  traders — Pro- 
hibition against  hawkers — Ont,  Mun.  Act,  R, 
8,  O.  {18S7)  c,  184, 

See  Municipal  Corporation,  48. 

30.  High  school  district — Townships  de- 
tached— Ultra  vires. 

See  Schools,  3. 

31.  Registration  of  by-law — Notice — Regis- 
try Act—R,  S.  O.  (1877)  c.  II4. 

See  Registry  Laws,  2. 

32.  Municipal  corporation  —  Negligence  — 
Snow  and  ice  on  sidewalks — Construction  of 
statute— 55  Vict,  c,  42,  s,  531  (0.)—57  Vict, 
c.  50,  s.  13  (O.) — Finding  of  jury — Gross 
negligence. 

See  Negligence,  191. 

33.  Waterworks — Resolution  —  Agreement 
in  writing — Injunction — Art,  1033a   C,  C.  P, 

See  Injunction,  4. 

34.  Municipal  regulations  —  Operation  of 
tramway — Use  of  streets — Crossings — Powers 
— By-law  or  resolution — Construction  of  sta- 
tute. 

See  Tramway,  6. 


CADASTRAL .  PLANS. 

1.  Evidence — Admissions  —  Arts.  1243-1245 
C,  C]  —  Statements  entered  upon  cadastral 
plans  and  official  books  of  reference  made  by 
public  officials,  and  filed  in  the  lands  registra- 
tion offices,  in  virtue  of  the  provisions  of  the 
Civil  Code  of  Lower  Canada,  do  not  in  any 
way  bind  persons  who  were  not  cognizant 
thereof  at  the  time  the  entries  were  made. 
Durocher'y,  Durocher,  xxvii.,  363. 

2.  Description  of  lands  —  Plans  —  Varia- 
tion of  boundary  —  Possession  —  Prescriptive 
title  —  Notice, 

See  Title  to  Land,  87. 


CALLS. 

See  Company  Law — Winding-up  Act. 


CAHABA,  PROVINCE  OF. 

See  Common  School  Fund — Dominion  Ar- 

BUBATORS. 
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CANAPA  TEMPEBAKCE  ACT. 

1.  Scrutiny  of  votes  —  Powers  of  County 
Court  judge — Corrupt  wcta.']  —  Ucld^  that  a 
judge  of  the  County  Court,  in  holding  a  scru- 
tiny of  votes  under  the  provisions  of  the  Can- 
ada Temperance  Act,  can  only  determine  which 
side  has  a  majority  of  the  votes  polled,  by  in- 
spection of  the  ballots,  and  has  no  power  to  in- 
quire into  corrupt  acts,  such  as  bribery,  etc., 
which  might  avoid  the  election  (Henry,  J., 
dubitante),  (See  22  C.  L.  J.  46.)  Chapman 
V.  Rand,  xi.,  312. 

2.  Referred  ease  —  Demand  that  vote  he 
taken — Divided  county — Deposit  of  notice  in 
office  of  registrar  of  one  riding  only.} — Section 
6  of  the  (Canada  Temperance  Act,  1878,  pro- 
vides that  the  notice  to  be  sent  to  the  Sec- 
retary of  State  asking  that  the  votes  of  the 
electors  be  taken  must  be  deposited  in  the  of- 
fice of  the  sheriff  or  registrar  t)f  deeds  of  or  in 
the  county  for  public  examination,  and  evi- 
dence of  such  deposit  sent  to  the  Secretary  ot 
State,  with  notice  prescribed  in  s.  5.  In  this 
case  the  notice  was  deposited  with  the  regis- 
trar of  thB  north  riding  of  the  county  only. 
On  petition  praying  that  under  these  circum- 
stances no  proclamation  under  s.  7  should  be 
issued,  the  Governor-General-in-Council  refer- 
red the  following  case  to  the  Supreme  Court : 
"There  are  two  registrars  of  deeds  for  the 
County  of  Perth,  Ont. — One  for  the  north  rid- 
faig,  with  an  office  at  Stratford,  and  one  for 
the  south  riding,  with  an  office  at  St.  Mary's. 
With  a  notice  and  petition  for  bringing  the 
second  part  of  the  Canada  Temperance  Act, 
1878,  into  force  in  the  said  county,  there  was 
laid  before  the  Secretary  of  State  evidence 
that  such  notice  and  petition  was  deposited, 
for  the  purpose  and  time  required,  in  the  of- 
fice of  the  registrar  of  deeds  for  the  north 
riding  of  the  said  county.  —  Is  that  a  com- 
pliance, in  that  respect,  with  the  I'equire- 
ments  of  the  sixth  section  of  the  said  Act?" 
Ritchie,  C.J.,  in  giving  judgment,  said,  that 
in  such  an  important  matter,  involving  the 
rights  of  a  certain  class  of  persons,  it  was  im- 
portant that  every  provision  of  the  law  should 
be  strictly  complied  with.  This,  he  held,  had 
not  been  done.  The  petition  might  have  been 
deposited  either  in  the  sheriff's  office  or  in 
both  the  registry  offices.  He  held  that  the 
filing  in  the  one  registry  office  was  insuffi- 
cient.— Strong,  J.,  said  there  could  be  only 
one  construction  of  the  Act,  and  no  argument 
could  be  advanced  to  sustain  the  validity  of 
the  filing.  He  was  only  surprised  that  it  had 
been  found  necessary  to  resort  to  this  court 
to  obtain  a  decision  upon  such  a  question. — 
The  other  judges  concurred.  In  fe  Canada 
Temperance  Act,  1878  {County  of  Perth), 
20  O.  L.  J.  375;  Cass.  Dig.  (2  ed.)  105. 

3.  Referred  case  —  Petitioners  toithdratoing 
names.] — The  case  was  referred  by  the  Gov- 
ernor-General-in-Council as  follows  :  *'  A  num- 
ber of  electors  of  the  County  of  Kent,  On- 
tario, having  signed  a  notice  and  petition  un- 
der the  Canada  Temperance  Act,  1878,  for 
bringing  into  force  in  the  said  county  the 
second  part  of  the  Act,  and  the  notice  and  pe- 
tition having  been  laid  before  the  Secretary  of 
State  with  evidence  of  compliance  by  the  pe- 
titioners with  the  formalities  prescribed  by  the 

Act,  but  before  being  submitted  to  the  Gov- 
ernor-General-in-Council or  the  issuing  of  a 
proclamation  under  the  Act.  some  of  the  sig- 
natories laid  before  the  Secretary  of  State,  a 
petition  asking  to  withdraw  their  names  from 


the  petition.  Have  they  a  right  to  so  withdraw 
their  names?"  Opinion — ^The  signatories  to 
the  petition  signed  under  the  provisions  of 
the  Act  for  bringing  into  force  the  second  part 
of  said  Act,  have  not,  under  the  circumstances 
set  forth,  the  right  to  withdraw  their  acknowl- 
edged and  deliberate  signatures,  or  to  have  the 
same  withdrawn  from  the  petition.  In  re  Can- 
ada Temperance  Act.  1878  (County  of  Kent), 
Cass.  Dig.  (2  ed.)  106. 

4.  Prosecution  of  offences  —  C.  T.  Act,  s. 
107 — Appropriation  of  penalties  —  Interpre- 
tation Act  —  Statutes  relating  to  P.  E.  /.] — 
An  appeal  against  a  decision  under  the  Act 
was  allowed,  and  it  was  Held,  that  31  Vict 
c.  1,  s.  7,  s.-s.  22  (Interpretation  Act),  did 
not  apply  to  penalties  imposed  under  the  Can- 
ada Temperance  Act ;  that  the  second  part  of 
that  sub-section  refers  only  to  appropriation 
of  penalties  imposed  under  the  provisions  of 
the  first  part,  relating  to  the  mode  of  recov- 
ering penalties  where  no  such  mode  is  given 
in  the  Act  contravened,  and  as  s.  107  of  the 
Canada  Temperance  Act  provides  for  the  pro- 
secution of  offences  in  the  manner  directed  by 
the  Act  relating  to  the  duties  of  justices  of 
the  peace  out  of  sessions,  and  for  such  pur- 
poses incorporates  the  necessary  parts  of  the 
latter  Act  in  itself,  thus  providing  a  mode 
for  the  recovery  of  penalties  under  the  Can- 
ada Temperance  Act.  the  sub-section  22  afore- 
said has  no  application ;  that  the  penalties  im- 
posed by  the  Canada  Temperance  Act  should 
therefore  go  to  the  Crown  as  in  cases  under 
the  Act  relating  to  the  duties  of  justices  of  the 
peace  out  of  sessions  which  makes  no  specific 
appropriation  of  penalties  imposed  under  it. 
(Ritchie,  C.J..  duhitante.)  Held,  also,  that 
the  Interpretation  Act  (31  Vict.  c.  1),  applies 
to  statutes  of  the  Dominion  relating  to  Prince 
Edward  Island  whether  such  statutes  were 
passed  before  or  after  the  admission  of  the 
province  into  the  Dominion.  Fitzgerald  v. 
McKinlay,  Cass.  Dig.   (2  ed.)   107. 

5.  Application  of  fines  under  —  Incorporat- 
ed town  separated  from  county  for  municipal 
purposes.] — By  order  in  council  made  in  Sep- 
tember. 1886,  it  is  provided  that  "all  fines, 
penalties  or  forfeitures  recovered  or  enforced 
under  the  Canada  Temperance  Act,  1878.  and 
amendments  thereto,  within  any  city  or  county, 
or  any  incorporated  town  separated  for  muni- 
cipal purposes  from  the  county  .  .  .  shall 
be  paid  to  the  treasurer  of  the  city,  incorjjor- 
ated  town  or  county,"  etc.  Held,  reversing 
the  decision  of  the  Supreme  Court  of  New 
Brunswick,  King,  J.,  dissenting,  that  to  come 
within  the  terms  of  this  order  an  incorpor- 
ated town  need  not  be  separated  from  the 
county  for  all  purposes ;  it  includes  any  town 
having  municipal  self-government  even  though 
it  contributes  to  the  expense  of  keeping  up 
certain  institutions  in  the  county.  Town  of 
St.  Stephen  v.  County  of  Charlotte,  xxiv..  329. 

6.  Search  warrant  —  Magistrate's  jurisdic- 
tion —  Justification  of  ministerial  officers  -- 
Goods  in  custodia  Icgis  —  Replevin  —  Estop- 
pel —  Res  judicata.] — A  search  warrant  is- 
sued under  "The  Canada  Temperance  Act** 
is  good  if  it  follows  the  prescribed  form,  and 
if  its  has  been  issued  by  comi)etent  authority, 
and  is  valid  on  its  face,  it  will  afford  justifi- 
cation to  the  officer  executing  it  in  either  crim- 
inal or  civil  proceedings,  notwithstanding  that 
it  may  be  bad  in  fact,  and  may  have  been 
quashed  or  set  aside.  Taschereau,  J.,  dissent- 
ing.— The  statutory  form  does  not  require  the 
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premisee  to  be  searched  to  be  described  by 
metes  and  bounds  or  otherwise. — ^A  judgment 
on  certiorari  quashing  the  warrant  will  not 
estop  the  defendant  from  justifying  under  it 
in  proceedings  to  replevy  the  goods  seized 
where  he  was  not  a  party  to  the  proceedings 
to  set  the  warrant  aside  and  buch  judgment 
was  a  judgment  inter  partes  only.  Tasche- 
reau,  J.,  dissenting.  Sleeth  v.  Hurlhert,  xxv., 
620. 

7.  Assault  on  constahle  —  Peace  officer  — 
Serving  sMmmons  —  Discharge  of  duty  —  In- 
dictable offence  —  Evidence. 

See  Gbiminal  Law,  8. 

8.  (7.  T.  Act,  1878,  s.  105—'' Absence''-- 
Justification  of  justice  of  the  peace. 

^   See  Justice  of  the  Peace,  1. 


OAKVASSER. 

Contract  —  Lew  loci  —  Lew  fori  —  Fire 
insurance  —  Principal  and  agent  —  Payment 
of  premium  —  Interim  receipt  —  Repudia- 
tion of  acts  of  sub-agent. 

See  IivsuRANCE.  Fibe,  1. 
And  see  Election  Law. 


CAPIAS. 

1.  Affidavit  —  Art.  798  C.  G.  P.— Reason- 
able and  probable  cause — Malicious  arrest  — 
Damages.} — S.,  resident  in  Toronto,  on  the 
ere  of  departure  for  a  trip  to  Europe,  passed 
through  Montreal,  and  while  there  refused  to 
settle  an  overdue  debt  with  McK.,  who  had 
sued  him  for  it  in  Ontario,  where  proceed- 
ings were  still  pending.  McK.  thereupon  caused 
him  to  be  arrested  under  capias,  and  S.  paid 
the  debt.  S.  claimed  damages  from  McK.  for 
malicious  arrest  and  McK.  relied  on  a  plea  of 
justification,  acting  upon  reasonable  and  prob- 
able cause.  In  Uie  affidavit  for  capias  the 
reasons  given  for  belief  that  S.  was  about  to 
leave  Canada  were:  "That  the  deponent's 
partner  was  informed  last  night  in  Toronto  by 
a  broker  that  S.  was  leaving  immediately  the 
Dominion  of  Canada,  to  cross  over  the  sea 
for  Europe  or  parts  unknown,  and  he  was  him- 
self informed  this  day  by  J.  B.,  of  S.'s  depart- 
ure for  Europe  and  other  places."  The  evi- 
dence shewed  that  S.  was  in  business  at  To- 
ronto, and  was  leaving  for  the  Paris  exhi- 
bition, that  he  was  in  the  habit  of  crossing 
every  year,  and  that  his  banker,  and  all  his 
business  friends  knew  that  he  was  only  leav- 
ing for  a  trip ;  and  there  was  no  evidence  that 
the  deponent  had  been  informed  that  appellant 
was  leaving  with  intent  to  defraud,  but  it  ap- 
peared that  before  execution  of  the  capias  S., 
on  being  asked  to  settle,  refused  to  pay  McK. 
and  told  him  "  he  might  get  his  money  as  best 
he  could."  Held,  reversing  the  Court  of  Queen's 
Bench,  that  the  affidavit  was  defective,  as  it 
did  not  state  any  sufficient  reasonable  and 
probable  cause  for  believing  that  the  debtor 
was  leaving  with  intent  to  defraud  his  cred- 
itors; that,  in  the  present  case,  the  evidence 
shewed  no  reasonable  and  probable  cause  to 
Justify  the  arrest  under  Kiapias.  and  conse- 
quently the  plaintiff  was  entitled  to  recover 
substantial  damages.  Shato  v.  McKenzie,  vi., 
181. 

8.  C.  D. — 8 


2.  Petition  for  discharge — R.  8.  C.  c.  135,  s. 
28— Arts.  819-821  C.  G.  P.  —  Final  judgment 
— Judicial  proceeding. 

See  Appeal,  165. 


CARRIERS. 

1.  Bills    or    Lading    and    Shipping  Rs- 

ceiptb,  1-5. 

2.  Connecting  Lines,  6-9. 

3.  Conditions  Against  IjIability,  10-14. 

4.  Negligence,  15-22. 

5.  Otheb  Cases,  23-24. 


1.  Bills  or  Lading  and  Shipping  Re- 
ceipts. 

1.  Contract — Correspondence  —  Carriage  of 
goods  —  Transportation  company  —  Carriage 
over  connecting  lines  —  Bill  of  lading.] — A 
shipping  agent  cannot  bind  his  principal  by 
receipt  of  a  bill  of  lading  after  the  vessel  con- 
taining the  goods  shipped  has  sailed,  and  the 
bill  of  lading  so  received  is  not  a  record  of 
the  terms  on  which  the  goods  are  shipped. — 
Where  a  shipper  accepts  what  purports  to  be 
a  bill  of  lading,  under  circumstances  which 
would  lead  him  to  infer  that  it  forms  a  record 
of  the  contract  of  shipment,  he  cannot  usually, 
in  the  absence  of  fraud  or  mistake,  escape 
from  its  binding  operation  merely  upon  tiie 
ground  that  he  did  not  read  it,  but  that  con- 
clusion does  not  follow  where  the  document  is 
given  out  of  the  usual  course  of  business,  and 
seeks  to  vary  terms  of  a  prior  mutual  assent. 
Taschereau,  J.,  dissented  on  the  facts.  N. 
W,  Transportation  Co,  v.  McKenzie,  xxv.,  38. 

2.  Contract — Shipping  receipt  —  Carriers — 
Limitation  of  liabUity — Negligence — Connect- 
ing lines  —  Wrongful  conversion  —  Sale  for 
non-payment  of  freight — Prinoival  and  agent 
— Varying  terms  of  contract.] — Conditions  in 
a  shipping  receipt  relieving  the  carrier  from 
liability  for  losses  or  damages  arising  out  of 
'*  the  safe  keeping  and  carriage  of  the  goods  " 
even  though  caused  by  the  negligence,  care- 
lessness or  want  of  skill  of  the  carrier's 
officers,  servants  or  workmen,  without  the 
actual  fault  or  privity  of  the  carriers,  and 
restricting  claims  to  the  cash  value  of  the 
goods  at  the  port  of  shipment,  do  not  apply 
to  cases  where  the  goods  have  been  wrong- 
fully sold  or  converted  by  the  carrier. — ^A 
shipping  receipt  with  terms  as  above  was  for 
carriage  by  the  defendants'  and  other  con- 
necting lines  of  transportation  and  made  the 
freight  payable  on  delivery  of  the  goods  at  the 
point  of  destination.  The  defendants  had 
previously  made  a  special  contract  with  the 
plaintiff  but  delivered  the  receipt  to  his  agent 
at  the  point  of  shipment  with  a  variation  of 
the  special  terms  made  with  him  in  respect  to 
all  shipments  to  him  as  consignee  during  the 
shipping  season  of  1899,  the  variation  being 
shewn  by  a  clause  stamped  across  the  receipt 
of  which  the  plaintiff  had  no  knowledge.  One 
of  the  shipments  was  sold  at  an  intermediate 
point  on  the  line  of  transportation  on  account 
of  non-payment  of  freight  by  one  of  the  com- 
panies in  control  of  a  connecting  line  to 
which  the  goods  had  been  delivered  by  the 
defendants.     Held,  that    the    plaintiff's  agent 
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at  the  shipping  point  had  not  authority  as 
such  to  consent  to  a  variation  of  the  special 
contract,  nor  could  the  carrier  do  so  by  in- 
serting the  clause  in  the  receipt  without  the 
concurrence  of  the  plaintiff;  that  the  sale, 
so  made  at  the  intermediate  point,  amounted 
to  a  wrongful  conversion  of  the  goods  by  the 
defendants,  *and  that  they  were  not  exempted 
from  liability  in  respect  thereof  at  their  full 
value  under  the  terms  of  the  shipping  receipt. 
— As  the  evidence  shewed  depnitely  what  dam- 
ages had  been  sustained,  there  being  no  good 
reason  for  remitting  the  case  back  for  a 
new  trial,  the  Supreme  Court  of  Canada,  in 
reversing  the  judgment  appealed  from,  or- 
dered that  the  damages  should  be  reduced  to 
those  proved  in  respect  of  the  goods  sold  and 
converted.  Armour,  J.,  however,  was  of 
opinion  that  the  judgment  of  Craig,  J.,  at 
the  trial  should  be  restored.  Wilson  v.  Cana- 
dian Development  Co.,  zxxiii..  432. 

[The  Privy  Council  refused  leave  to  appeal, 
Julj.  1903.] 

3.  Bill  of  lading — Contract  against  liahility 
—Railway  Act.  JS68—34  Vict.  c.  43,  8.  5—42 
Vict.  c.  9 — **  Notice,  condition  or  declaration  " 
— Contract  against  liability. 

See  Railways,  2. 

4.  BUI  of  lading  —  Conditions  —  Statutory 
liahility  —  Bailment  —  Notice  —  Delivery  — 
Warehousing — Loss  after  transit — Joint  tort- 
feasors— Release  to  one. 

See  Railways,  3. 

5.  Shipping  — BUI  of  lading  —  Delivery — 
Custom  of  port. 

See  Trade  Custom,  1. 


2.  Connecting  Lines. 

6.  Forwarding  over  connecting  lines— Con- 
tract by  one  for  several  —  BUls  of  lading  — 
Terms  of  contract — Custody  of  goods — Deli- 
^,cry — Negligence. '\ — The  appellant,  contracted 
with  H.  to  carry  butter  from  London,  Ont., 
to  England,  and  the  bills  of  lading  were  sign- 
ed by  B.,  describing  himself  as  agent  sever- 
ally, but  not  jointly,  for  the  G.  W.  Ry.  Co., 
the  M.  D.  T.  Co.  and  the  G.  W.  S.  S.  Co. 
named  as  carriers  therein.  The  G.  W.  Ry. 
Co.  were  to  carry  the  goods  from  London  to 
Suspension  Bridge,  the  M.  D.  T.  Co.  from 
Suspension  Bridge  to  New  York,  and  it  was 
then  to  be  delivered  to  the  S.  S.  Co.  for  car- 
riage to  England.  It  was  provided  by  the  bill 
of  lading  that  if  damage  was  caused  to  the 
goods  during  transit  the  sole  liability  was  to 
be  on  the  company  having  the  custody  there- 
of at  the  time  of  such  damage  occurring.  The 
butter  was  carried  to  New  York,  where  it  was 
taken  from  the  car  and  placed  in  lighters 
owned  by  the  M.  D.  T.  company  to  be  con- 
veyed to  the  steamer  "Dorset"  belonging  to 
the  S.  S.  Co.  On  arriving  at  the  pier  whert 
the  steamer  lay,  the  lighter  could  not  get  near 
enough  to  unload,  and  the  stevedore  in  charge 
of  the  steamer  had  it  towed  across  the  river 
with  instructions  for  it  to  remain  until  sent 
for.  The  "  Dorset  "  sailed  without  the  butter, 
which  was  sent  by  another  steamer  of  the  S. 
S.  Co.  some  five  days  later.  The  butter  was 
damaged  by  heat  while  in  the  lighter — Held. 
affirming  the  judgment  appealed  from  (12 
Ont.  App.  U.  201),  that  the  M.  D.  T.  Co., 
having  made  a  through  contract  for  the  carri- 
age of  the  goods,   were  liable  to  H.  for  the 


damage,  and  even  under  the  bill  of  lading  were 
not  relieved  from  liability,  as  the  butter  was 
never  delivered  to,  and  received  by,  the  S.  S. 
Co.,  but  was  in  the  custody  of  the  M-  D.  T. 
Co.  when  the  damage  occurred.  Merchants' 
Despatch  Transportation  Co.  v.  Hately,  xiv., 
572. 

7.  Ships  and  shipping  —  Chartered  ship  — 
Perishable  goods — Ship  disabled  by  excepted 
perUs — I'ransshipment  —  Obligation  to  trans- 
ship— Repairs — Reasonable  time  —  Carrier  — 
BaUee."] — If  a  chartered  ship  be  disabled  by 
excepted  perils  from  completing  the  voyage 
the  owner  does  not  necessarily  lose  the  benefit 
of  his  contract,  but  may  forward  the  goods  by 
other  means  to  the  place  of  destination,  and 
earn  the  freight. — The  option  to  transship 
must  be  exercised  within  a  reasonable  time» 
and  if  repairs  are  decided  upon  they  must 
be  effected  with  reasonable  despatch,  or  other- 
wise the  owner  of  the  cargo  becomes  entitled 
to  his  goods. — Quwre,  Is  the  ship-owner  obliged 
to  transship? — If  the  goods  are  such  as  would 
perish  before  repairs  could  be  made,  the  ship- 
owner should  either  transship,  deliver  them 
up  or  sell,  if  the  cargo  owner  does  not  object, 
and  his  duty  is  the  same  if  a  portion  of  the 
cargo,  severable  from  the  rest,  is  perishable. — 
And  if  in  such  a  case  the  goods  are  sold  with- 
out the  consent  of  the  owner  the  latter  is 
entitled  to  recover  from  the  ship-owner  the 
amount  they  would  have  been  worth  to  him 
if  he  had  rieceived  them  at  the  port  of  ship- 
ment, or  at  their  destination  at  the  time  of 
the  breach  of  duty.  Otoen  y.  Outerbridge. 
xxvi.,  272. 

8.  RaUtoay  company  —  Carriage  of  goods — 
Connecting  lines — Special  contract — Loss  by 
fire  in  warehouse — Negligence — Pleading. 

See  Railways,  6. 

9.  Shipping  receipt — Limitation  of  carrier's 
liabUity  —  Negligence  —  Connecting  lines  — 
Wrongful  conversion — Sale  for  non-payment 
of  freight  —  Principal  and  agent  —  Varying 
terms  of  contract. 

See  No.  2,  ante. 


3.  Conditions  against  Liability. 

10.  Negligence — BUI  of  lading  —  Exception 
from  liability — Stowage.] — ^A  bill  of  lading  ac- 
knowledged receipt  on  board  steamer,  in  good 
order  and  condition,  of  goods  shipped  (fresh 
meat)  and  contracted  to  deliver  the  same  in 
like  good  order  and  condition.  .  .  .  loss  or 
damage  resulting  from  sweating  .  .  .  decay, 
stowage,  ...  or  from  any  of  the  following 
perils,  whether  arising  from  the  negligence,  de- 
fault, or  error  in  judfgment  of  the  pilot,  mas- 
ter, mariners  or  other  persons  in  tlie  service 
of  the  ship,  or  for  whose  acts  the  ship-owner 
is  liable  (or  otherwise  howsoever)  always 
excepted,  namely  (setting  them  out). — Held, 
affirming  the  Supreme  Court,  P.E.I.,  Ritchie, 
C.J.,  and  Foumier,  J.,  dissenting,  that  the 
clause  "  whether  arising  from  the  negligence, 
default  or  error  in  judgment  of  the  master," 
etc.,  covered  as  well  the  preceding  exceptions 
as  those  which  followed,  and  was  not  limited 
in  its  application  by  the  words  **  from  any  of 
the  following  perils,"  and  the  defendants  were, 
therefore,  not  liable  for  damage  to  the  goods 
shipped  resulting  from  improper  stowage, 
which  was  one  of  the  excepted  perils. 
Trainer  v.  Black  Diamond  S.  S.  Co.,  xvL,  156. 
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11.  Special  contract — Exemption  from  lia- 
bility —  "At  owner's  risk  "  —  **  Against  all 
casualties"}  —  The  Commercial  Travellers 
A^  of  Ontario,  by  written  agreement,  ob- 
Uined  for  its  members  for  the  season  of  1886 
special  privileges  in  travelling  by  the  com- 
pany's boats,  one  of  the  terms  being  that 
members  should  receive  tickets  at  a  reduced 
rate  **  With  allowance  of  300  lbs.  of  baggage 
free,  but  the  baggage  must  be  at  the  owner's 
risk  against  all  casualties."  This  agreement 
was  continued  during  1886  by  verbal  agree- 
ment between  the  manager  of  the  company 
and  the  secretary  and  traffic  manager  of  the 
association.  A  commercial  traveller  obtained 
a  ticket  for  passage  on  one  of  the  company^s 
boats  under  this  agreement,  paying  the  re- 
duced fare,  and  took  on  board  three  trunks 
containing  the  usual  outfit  of  a  traveller  for 
a  jewellery  house  valued  at  about  $15,000. 
The  trunks  were  checked  in  the  usual  way 
and  no  intimation  was  given  to  any  of  the 
officials  on  the  boat  as  to  their  contents.  On 
the  passage  the  contents  of  the  trunks  were 
damaged  by  negligence  of  officers  of  the  com- 
pany and  an  action  was  brought. — Held, 
affirming  the  decision  appealed  from  (15  Ont. 
ApD.  R.  (^7),  that  the  agreement  between 
the  association  and  the  company  was  in  force 
m  1886;  that  the  term  "baggage"  in  the 
agreement  meant  not  merely  personal  baggage, 
such  as  every  passenger  is  allowed  to  carry 
without  extra  charge,  but  commercial  baggage, 
and  would  include  the  outfit  in  this  case ;  and 
that  in  the  expression  "  must  be  at  owner's 
risk  against  all  casualties,"  the  words 
"  against  all  casualties  "  do  not  limit,  control 
or  destroy,  but  rather  strengthen,  the  protec- 
tion which  the  former  words  ^*  at  owner's 
risk**  afforded  the  defendants.  Diaon  v. 
Riokelieu  Navigation  Co.,  xviii.,  704. 

12.  Bailees  —  Common  carriers  —  Express 
company — Receipt  for  money  parcel — Condi- 
tioM  precedent  —  Formal  notice  of  claim  — 
Pleading — Money  had  and  received  —  Special 
picas.] — ^Where  an  express  company  gave  a 
receipt  for  money  to  be  forwarded  with  the 
condition  indorsed  that  the  company  should 
not  be  liable  for  any  claim  in  respect  of  the 
package,  unless  within  sixty  days  of  loss  or 
damage  a  claim  should  be  made  by  written 
statement,  with  a  copy  of  the  contract  an- 
nexed.— Held^  that  the  consignor  was  obliged 
to  comply  strictly  with  these  terms  as  a  con- 
dition precedent  to  recovery  against  the  ex- 
press company  for  failure  to  deliver  the  par- 
cel to'the  consignee.  Richardson  v.  The  Can- 
ada West  Farmers*  Ins.  Co.  (16  U.  C.  C.  P. 
43u>,  diiitinguished. — In  an  action  to  recover 
the  value  of  the  parcel,  on  the  common  count 
for  mone3*  bad  and  received,  the  plea  of 
**  never  indebted "  puts  in  issue  all  material 
facts  necessary  to  establish  the  plaintiff's  right 
of  action.  Northern  Express  Co.  v.  Martin, 
xz\U  135. 

13.  Shipping — Bill  of  lading — Limitation  of 
time  to  sue — Damage  from  unseaworthiness 
—Construction  of  contract.] — On  a  shipment 
of  goods  by  steamer  the  bill  of  lading  provided 
that  all  claims  for  damage  to  or  loss  of  the 
"Sime  mu.st  be  presented  within  one  month 
from  its  date  after  which  the  same  should  be 
completely  barred. — Held,  reversing  the  judg- 
ment appealed  from  (8  B.  C.  Kep.  228),  Mills, 
J-,  dissenting,  that  this  limitation  appliod  to 
a  claim  for  damage  caused  by  unseaworthiness 
of  the  steamer.  Union  Steamship  Co.  v.  Drys- 
dal€,  xxxii.,  379. 


14.  Shipping  receipt  —  Limitation  of  car- 
rier's liability — Negligence  —  Connecting  lines 
—  Wrongful  conversion  —  Sale  for  non-pay- 
ment of  freight — Principal  and  agent — I  ary- 
ing  terms  of  contract. 

See  No  2,  ante. 


4.  Negligence. 

15.  RaUtoay-^Authority  of  agent — Bill  of 
lading — Condition  verbally  stated — Perishable 
goods- — Duty  of  providing  fit  and  proper  trans- 
portation —  Negligence — Printed  conditions — 
"A*  owner's  risk  "  —  Estoppel.]  —  Action 
against  a  railway  company  for  negligence  and 
breach  of  verbal  contract  between  the  shippers 
and  company's  agent  to  carry  oil  in  covered 
cars  with  despatch.  The  oil  was  forwarded 
in  i)pen  cars  and  delayed  in  different  places, 
and  in  consequence  a  large  quantity  was  lost. 
The  bill  of  lading  said  nothing  about  covered 
cars,  and  stated  that  the  goods  were  subject 
to  conditions  indorsed  thereon,  one  being  that 
the  company  would  not  be  liable  for  leakage 
or  delays,  and  that  the  oil  was  carried  at  the 
owner's  risk. — Held,  per  Ritchie,  C.J.,  and 
Fournier  and  Henry,  JJ.,  that  the  loss  did 
not  result  from  risks  imposed  on  the  owners, 
but  from  the  wrongful  act  of  the  carriers  in 
placing  the  oil  on  open  cars,  which  was  in- 
consistent with  the  contract,  and  in  contra- 
vention as  well  of  their  duty  to  provide  fit  and 
proper  transport  of  the  goods  shipped. — Per 
Strong,  t'ournier,  Henry  and  (iwj'nne,  J  J. 
Evidence  of  the  verbal  contract  to  carry  in 
covered  cars  was  properly  admitted;  that  the 
agent  had  authority  to  make  such  a  contract 
in  the  ordinary  course  of  his  duties  and  it  did 
not  militate  against  but  was  incorporated 
with  the  writing  so  as  to  make  the  whole  con- 
tract one  for  carriage  in  covered  cars,  and 
that  non-compliance  with  the  condition  as  to 
carriage  in  covered  cars  prevented  the  com- 
pany setting  up  the  condition  that  *'  oil  was 
carried  at  the  owner's'  risk  "  to  avoid  liability. 
Judgment  appealed  from  (28  U.  C.  C.  I*.  587 ) , 
affirmed.  Grand  Trunk  Railway  Co,  v.  Fitz- 
gerald, v.,  204. 

16.  Maritime  law  — Affreightment  —  Char- 
ter party — Privity  of  contract — Negligence — 
Stowage — Fragile  goods — Bill  of  lading — Con- 
dition—Notice—Arts.  1674,  1675,  1676  C.  C 
— Liability  for  fault  of  servants — Arts.  2383 
(8),  2390,  2409.  2413,  2424.  2421.  C.  C.]— 
The  chartering  of  a  ship  with  its  company 
for  a  particular  voyage  by  a  transportation 
company  does  not  relieve  the  ownere  and 
masters  from  liability  upon  contracts  of 
affreightment  during  such  voyage  where  the 
exclusive  control  and  navigation  of  the  ship 
are  left  with  the  master,  marinei-s,  and  other 
servants  of  the  owners,  and  the  contract  had 
been  mnde  with  them  only. — The  shipper's 
knowledge  of  the  manner  in  which  his  goods 
are  being  stowed  under  a  contract  of  affreight- 
ment does  not  alone  excuse  ship-owners  from 
liability  for  damages  cau«<ed  through  improp- 
ei  or  insufficient  »«towag*». — A  condition  in  a 
bill  of  lading,  providing  that  the  ship-owners 
shall  not  be  liable  for  negligence  on  the  part 
of  the  master  or  mariners,  or  their  other  ser- 
vants or  agents,  is  not  contrary  to  public 
policy  nor  prohibited  by  law  in  the  Province 
of  (Quebec. — When  a  bill  of  lading  provided 
that  glass  was  carried  only  on  condition  that 
the  ship  and  railway  companies  were  not 
to  be  liable  for  any  breakage  that  might  occur, 
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whether  from  negligence,  rough  handling  or 
any  other  cause  whatever,  and  that  the  owners 
were  to  be  "exempt  from  the  perils  of  the 
seas,  and  not  answerable  for  damages  and 
losses  by  '  collisions,  stranding  and  all  other 
accidents  of  navigation,  even  though  the  dam- 
age  or  loss  from  these  may  be  attributable 
to  some  wrongful  act,  fault,  neglect,  or  error 
in  judgn^ent  of  the  pilot,  master,  mariners  or 
other  servants  of  the  ship-owners ;  nor  for 
breakage  or  any  other  damage  arising  from 
the  nature  of  the  goods  shipped,*'  such  provi- 
sions applied  only  to  loss  or  damage  resulting 
from  acts  done  during  the  carriage  of  the 
goods,  and  did  not  cover  damages  caused  by 
neglect  or  improper  stowage  prior  to  the  com- 
mencement of  the  voyage.  Olengoil  8,  8.  Co, 
V.  Pilkington;  Glengoil  8.  8.  Co.  v.  Ferguton, 
xxviii.,  14G. 

17.  Railways — Carriage  of  goods— Special 
instructions  —  Acceptance  by  consignee  — 
Warehousemen — Negligence — Amendment.'\  — 

F.  Bros.,  dealers  in  scrap  iron  at  Toronto,  for 
some  time  prior  to  and  after  1897  had  sold 
iron  to  a  Rolling  Mills  Co.  at  Sunnyside  in 
Toronto  West.  The  G.  T.  R.  had  no  station 
at  Sunnyside  the  nearest  being  at  Swansea, 
a  mile  further  west,  but  the  Rolling  Mills 
Co.  had  a  siding  capable  of  holding  three  or 
four  cars.      In  1897  F.  Bros,  instructed  the 

G.  T.  R.  Co.  to  deliver  all  cars  addressed  to 
their  order  at  Swansea  or  Sunnyside  to  the 
Rolling  Mills  Co.,  and  in  Oct.,  1890,  they  had 
a  contract  to  sell  certain  quantiiies  of  differ- 
ent kinds  of  iron  to  the  company  and  shipped 
to  them  at  various  times  up  to  Jan.  2nd,  1900, 
five  cars,  one  addressed  to  the  company  and 
others  to  themselves  at  Sunnyside.  On  Jan. 
10th  the  company  notified  P.  Bros,  that 
previous  shipments  had  contained  iron  not 
suitable  for  their  business  and  not  of  the  kind 
contracted  for  and  refused  to  accept  more  un- 
til a  new  arrangement  was  made,  and  about 
the  middle  of  January  they  refused  to  accept 
part  of  the  five  cars  and  the  remainder  before 
the  end  of  January.  On  Feb.  4th  the  cars 
were  placed  on  a  siding  to  be  out  of  the  way 
and  were  there  frozen  in.  On  Feb.  9th  F. 
Bros,  were  notified  that  the  cars  were  there 
subject  to  their  orders  and  two  days  later  F., 
one  of  the  firm,  went  to  Swansea  and  met  the 
company's  manager.  They  could  not  get  at  the 
cars  where  they  were  and  1?'.  arranged  with  the 
station  agent  to  have  them  placed  on  the  com- 
pany's siding  and  that  he  would  have  what  the 
company  would  accept  taken  to  the  mills  by 
teams.  The  cars  could  not  be  moved  until 
the  end  of  April  when  the  price  of  the  Iron 
had  fallen  and  F.  Bros,  would  not  accept 
them,  but  after  considerable  correspondence 
and  negotiation  they  took  them  away  in  the 
following  October  and  brought  an  action 
against  the  G.  T.  R.  Co.  founded  on  the 
failure  to  deliver  the  cars.  It  appeared  that 
in  previous  shipments  the  cars  were  usually 
forwarded  to  the  rolling  mills  on  receipt  of 
an  order  therefor  from  the  company  but  some- 
times they  were  sent  without  instructions,  and 
on  Feb.  3rd  the  station  agent  had  written  to 
F.  Bros,  that  the  cars  were  at  Swansea  and 
would  be  sent  down  to  the  rolling  mills. — 
Held,  aflSrming  the  judgment  of  the  Court  of 
Appeal,  that  the  Rolling  Mills  Co.  were  con- 
signees of  all  the  cars  and  that  they  had  the 
right  to  reject  them  at  Swansea  if  not  accord- 
ing to  contract.  Having  exercised  such  right 
the  railway  company  were  not  liable  as  car- 
riers, the  transitus  having  come  to  an  end  at 
Swansea  by   refusal   of   the   company   to   re- 


ceive them. — The  Court  of  Appeal,  while  re- 
lieving the  railway  company  from  liability  as 
carriers,  held  them  liable  as  warehousemen 
and  ordered  a  reference  to  ascertain  the  dam- 
ages on  that  head. — Held,  reversing  such  deci- 
sion. Mills,  J.,  dissenting,  that  the  action  was 
not  brought  against  the  railway  company  as 
warehousemen,  and  as  they  could  only  be 
liable  as  such  for  gross  negligence  and  the 
question  of  negligence  had  never  been  raised 
nor  tried  the  action  must  be  dismissed  in  toio, 
with  reservation  of  the  right  of  F.  Bros,  to 
bring  a  further  action  should  they  see  fit. 
The  Grand  Trunk  Ry.  Co,  of  Canada  v. 
Frankel,  xxxiii.,  115. 

18.  Liahility  of  Crown  —  Public  work  — 
'Negligence  of  employees  of  the  Crown. 

See  Action,  109. 

19.  Oovemment  railways — Transportation 
ticket — Contract — Liability  of  Crown — Negli- 
genoe. 

See  Railways,  100. 

20.  Municipal  ferry — Liability  of  corpor- 
ation— Passenger  on  through  coupon  ticket — 
Negligent  mooring  of  boat. 

See  Negligence,  40. 

21.  Conditions  —  Notice  —  Negligence  — 
Special  contract. 

See  Railways,  8. 

21a.  Express  parcels — Loss  in  transit — Con- 
dition precedent — Formal  notice  of  claim. 
See  No.  12,  ante. 

22.  Shipping  receipt — Limitation  of  car- 
rier's liability — Connecting  lines — Wrongful 
conversion — Sale  for  non-payment  of  freight 
— Principal  and  agent — Varying  terms  of  con- 
tract. 

See  No.  2,   ante. 


5.  Otheb  Cases. 

23.  Lien  for  freight — Storage — Ships  and 
shipping — Charter  party — Delivery — Concur- 
rent acts — Tender — Trover  for  cargo.} — A 
cargo  of  coal  was  consigned  to  B.  and  the 
master  of  the  vessel  refused  to  deliver  it 
unless  the  freight  was  prepaid,  which  B.  re- 
fused but  ofitered  to  pay  it  ton  by  ton  as  de- 
livered. By  direction  of  the  owner's  agent 
the  coal  was  taken  out  of  the  vessel  and 
stored,  whereupon  B.  tendered  the  amount  of 
the  freight  and  demanded  it,  but  the  agent 
still  refused  to  deliver  unless  the  cost  of  stor- 
age was  paid.  In  trover  against  the  master. 
Held,  affirming  the  judgment  appealed  from 

(27  N.  B.  ReE>.  231).  Gwynne,  J.,  dissenting, 
that  the  refusal  of  the  agent  after  tender  of 
the  full  freight  was  a  conversion  of  the  cargo 
for  which  trover  would  lie. — Held,  per  Pat- 
terson, J.,  that  trover  would  lie,  but  not 
against  the  master,  who  was  only  the  servant 
of  the  agent,  and  acting  under  his  directions. — 
Held,  also,  that  an  action  ex  delicto  for  breach 
of  duty  in  not  delivering  the  coal  according 
to  the  bill  of  lading  would  not  lie.  Winches- 
ter V.  Busby,  xvi.,  336. 

24.  Passengers — Railway  company — Latent 
defect— Broken  raiir—Aris.  1053,  1673,  i67S 
C.  C. 

See  Railways,  10. 
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CASE  RESERVED. 

Refusal  affirmed — Appeal — Fraudulent  ap- 
propriation— Bailee  or  trustee — UrUatoful  re- 
ceiving— Simultaneous  Acts. 

See  Criminal  Law,  13. 


GERTIXTCATE. 

1.  Contract  for  public  work — Extras — Final 
certificate — Pledding. 

See  Contract,  61. 

2.  Contract — Public  work — Final  certificate 
of  engineer — Previous  decision — NeccsMty  to 
foUow. 

See  Res  Judicata,  9. 

3.  Contract — Public  work — Progress  estim- 
ates— Engineer's  certificate — Revision  by  suc- 
ceeding engineer — Action  for  payment  on 
monthly  certificate. 

See  Contract,  100. 

And  see  Condition;  Contract;  Public 
Work. 


CERTIORARI. 

1.  Jurisdiction  of  Supreme  Court  of  Canada 
— Judge  thereof — Issue  of  writ — Habeas  cor- 
pus matter.} — Neither  the  Supreme  Court,  nor 
a  judge  thereof,  has  power  to  issue  a  writ  of 
certiorari  in  a  habeas  corpus  matter.  In  re 
Poitvin;  Cass.  Dig.   (2  ed.)  675. 

2.  Application  to  Supreme  Court  of  Canada 
— Stay  of  execution  on  Supreme  Court  judg- 
ment—  Jurisdiction  of  provincial  judge — Ap- 
peal to  Privy  Council.] — ^Writ  of  certiorari 
moved  for  to  bring  up  papers  from  the  Su- 
preme Court  of  British  Columbia,  the  Chief 
Justice  of  that  court  having  made  an  order 
staying  execution  on  the  judgment  of  the  Su- 

Sreme  Court  of  Canada,  certified  to  the  court 
plow  in  the  usual  way,  on  the  ground  that  an 
appeal  was  being  proceeded  with  to  the  Privy 
Council.     Motion  refused.     ScwcU  v.  British  i 
Columbia    Towing   Co.,    Cass.    Dig.    (2   ed.)    ; 
675:  Cass.  S.  C.  Prac.    (2  ed.)  55. 

(Leave   to   appeal    fin*anted    by   the    Privy  i 
Council  but  not  prosecuted;  see  9  Can.  S.  C. 
B.  527.) 

3.  Appeal — Merchants'   Shipping  Act — Dis- 
tressed   seaman  —  Recovery    of    expenses  —  j 
-  Owner  for  time  being  " — Proof  of  ownership 
and   payment — Final   judgment.} — An   appeal  I 
lies  to  the  Supreme  Court  of  Canada  from  the  I 
judgment   of  a   provincial  court  making   ab-  I 
solate  rule  nisi  for  a  certiorari  to  bring  up  pro- 
ceedings   before    a    police    magistrate    under 
the  Merchants'  Shipping  Act  with  a  view  to 
having  the  judgment  therein  quashed. — Qutere, 
Where  the  Merchants'  Shipping  Act  of  1854 
provides  that  every  order  of  two  justices  in  an 
action  for  seaman's  wages  shall  be  final,  will 
certiorari  lie  to  remove  the  proceedings  into 
a  Superior  Court?    The  Queen  v.  The  Sailing 
Ship  **  Troop  "  Company,  xxix.,  662. 

4.  yova  Scotia  Liquor  License  Act,  1895 — 
Conviction  by  magistrate  —  Jurisdiction — Ap- 
plication for  certiorari  —  Affidavit — Constitu- 
tional law — Powers  of  provincial  legislature 
— Matter  of  procedure.] — On  appeal,  the  Su- 


preme Court  of  Canada  affirmed  the  judg- 
ment of  the  Supreme  Court  of  Nova  Scotia 
(31  N.  S.  Rep.  436),  vacating  on  order  for 
certiorari,  on  the  ground  that  the  affidavit  re- 
quired by  the  Liquor  License  Act  denying  the 
commission  of  the  offence  charged,  1895,  s. 
117,  had  not  been  produced  on  the  application 
for  the  writ.  Gwynne,  J.,  dissented  holding 
that  the  constitutionality  of  the  Liquor  Li- 
cense Act  should  have  been  decided  before 
entering  upon  the  technical  point  respecting 
the  affidavit.  Bxgelow  v.  The  Queen,  12th 
June,  1901;  xxxi.,  128. 

5.  Conviction — Arrest    on    warrant — Ques- 
tions   of    fact — Jurisdiction — Sup.    and    Ex. 
Courts    Act,    1-49 — Sup.    Const.    Amendment 
Act,  1876,  s.  84— R.  S.  O.   (1877)  c.  70. 
See  Habeas  Corpus,  1. 


CHAMPERTY. 

1.  Champertous  agreement — Administration 
proceedings  —  Proving  claim  —  Promissory 
notes — Subsequent  proof  by  original  holder — 
Statute  of  limitations — Practice.] — H.  &  Co. 
holders  of  promissory  notes  in  their  favour 
by  A.  M.  C.  deceased,  made  the  following 
agreement  with  O. :  "  Toronto,  Feb.  28th, 
1884.  "  I  have  this  day  bought  from  Messrs. 
W.  P.  Rowland  &  Co.  three  promissory  notes 
made  in  their  favour  by  A.  M.  Cannon,  one 
for  $1,000,  due  one  year  after  date;  one  for 
$3,218,  due  two  years  after  date;  and  one 
for  $3,218,  due  three  years  after  date,  all 
three  bearing  date  Sept.  5th,  1877,  in  consider- 
ation for  which  I  agree  to  pay  the  said  W. 
P.  Rowland  &  Co.  one-half  of  the  net  amount 
I  receive  on  account  of  the  said  notes,  and 
I  agree  to  use  my  best  endeavours  to  collect 
the  same,  and  if,  at  the  expiration  of  two 
years,  I  have  been  unable  to  collect  any  por- 
tion of  the  said  notes,  I  hereby  agree  to  re- 
turn them  to  the  said  W.  P.  Rowland  &  Co., 
free  from  any  costs  or  charges  incurred  by 
me.  .  But,  if,  at  any  time  previous  to  the 
expiration  of  the  two  years  above  mentioned, 
I  have  succeeded  in  collecting  any  portion  of 
the  said  notes,  then  their  portion  above  men- 
tioned will  be  due  and  payable  to  the  said 
W.  P.  Rowland  &  Co.  "  Wm.  U.  Gates." 
During  the  currency  of  that  agreement  O.  ob- 
tained on  19th  September,  1884,  an  order  for 
the  administration  of  the  estate  of  A.  M.  C. 
of  whose  personal  estate  M.  E.  C.  (appel- 
lant), was  administratrix.  The  usual  adver- 
tisement for  creditors  was  published,  and  one 
T.  proved  a  claim  under  the  reference  as  a 
creditor  of  the  deceased,  and  his  claim  had 
been  duly  allowed  by  the  Master  prior  to 
October.  1886.  M.  E.  C.  applied  to  have  the 
claim  of  O.  upon  the  promissory  notes  dis- 
allowed, on  the  ground  that  the  title  by  which 
he  claimed  was  champertous  and  void.  Proud- 
foot,  J.,  (23rd  October,  1886),  adjudged  that 
O.'s  title  to  the  notes,  under  the  agreement 
was  champertous  and  void,  and  that  he  could 
not  prove  in  the  administration  by  virtue  of 
his  title  thereto,  but  he  held  that  the  adminis- 
tration order  of  19th  September,  1884,  was  for 
the  benefit  of  all  the  creditors  of  the  estate, 
one  of  whom  had  proved  a  claim  and  therefor, 
and  refused  to  set  it  aside.  (13  Out.  R.  70.) 
Neither  party  appealed  from  this  order.  There-  . 
upon  O.  re-delivered  the  notes  to  R.  &  Co., 
who  up  to  this  time  had  been  in  no  way  party 
or  privy  to  the  proceedings  for  administration. 
The  six  years*  allowance  by  the  Statute  of 
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Limitations  had  expired  before  the  notes  were 
re-delivered,  but  not  before  the  date  of  the 
administration  order.  The  reference  had  not 
been  concluded,  nor  any  report  made  by  the 
Master.  H.  &  Co.  applied  for  liberty  to  come 
in  and  prove  their  claim  on  the  notes,  and 
the  Master  allowed  them  to  do  so.  From  this 
ruling  the  appellant  appealed.  —  While  the 
appeal  was  pending,  the  respondents  came  be- 
fore the  Master  to  prove  their  claim,  pursu- 
ant to  leave  granted,  and  the  Master  allowed 
their  claim  upon  the  promissory  notes.  From 
this  allowance  the  appellant  appealed,  and 
the  last  mentioned  appeal  came  on  for  argu- 
ment at  the  same  time  as  the  appeal  from  the 
Master *s  exercise  of  discretion  in  granting 
leave  to  the  respondents  to  prove  their  claim. 
Both  appeals  were  dismissed  by  Proudfoot.  J., 
who  held  that  the  order  for  administration 
prevented  the  bar  of  the  Statute  of  Limita- 
tions; and  that  H.  &  Co.  miglit  assert  their 
title  to  the  notes  and  prove  on  them,  not- 
withstanding the  former  agreement  with  O., 
which  he  had  already  held  to  be  champertous. 
— The  Supreme  Court  of  Canada  dismissed  an 
appeal  from  the  judgment  of  the  Court  of  Ap- 
peal for  Ontario  affirming  this  decision.  Pre- 
sent:  Strong,  Fournier.  Taschereau  and 
Gwynne,  JJ. — Per  Gwynne.  J.  •!  am  unable 
to  perceive  upon  what  right  the  maker  of  an 
unquestionably  valid  note  or  his  personal  re- 
presentative can  in  any  proceeding  taken  by 
the  payee  to  recover  upon  the  note,  institute 
an  enquiry  as  to  what  the  payee  may  have 
done  with  the  note  in  the  interval  elapsing 
between  the  making  of  the  note  and  the  pro- 
ceeding taken  to  recovfer  payment  of  it.  H. 
&  Co.,  payees  of  the  note,  cannot  as  it  appears 
to  me  be  affected  bv  the  adjudication  in  the 
proceeding  instituted  by  O.,  to  which  they 
were  not  a  party,  and  while  the  administra- 
tor's order  remains  in  force  they  are  entitled 
to  prove  the  debt  represented  by  the  notes 
and  to  the  benefit  of  that  order  in  preventing 
the  Statute  of  Limitations  to  run.  If  a  cham- 
pertous dealing  in  respect  of  the  notes  be- 
tween H.  &  Co.  and  O.,  could  affect  their 
right  to  prove  they  must  have  a  right  to  in- 
sist that  the  dealing  was  not  affected  with 
the  vice  of  champerty,  notwithstanding  the 
adjudication  on  the  tender  of  proof  by  O. 
And  if  it  were  necessary  to  decide  that  point, 
I  should  be  of  opinion  that  in  the  transaction 
with  O.,  there  was  no  champerty.  A  promis- 
sory note  in  the  hands  of  the  payee  is  as 
much  a  niece  of  property  as  an  acre  of  land, 
or  a  horse,  a  quantity  of  merchandise,  or  any 
other  chattel,  and  the  agreement  made  between 
H.  &  Co.  and  O.  in  respect  of  the  notes  upon 
the  occasion  of  their  being  transferred  to  him 
under  the  special  agreement  in  evidence,  was 
no  more  champertous  than  would  a  like  agree- 
ment have  been  in  case  the  property  transfer- 
red had  been  an  acre  of  land,  a  horse,  a  quan- 
tity of  merchandise  or  any  other  chattel. 
Moreover  the  maker  of  the  note,  or  his  per- 
sonal representative,  who  did  not  dispute  their 
liability  upon  the  notes,  had  no  right,  as  it 
appears  to  me,  to  institute  an  enquiry  as  to 
what  were  the  terms  as  between  the  payees  and 
their  transferee  upon  which  the  notes  were 
transferred  to  the  holder.  Cannon  v.  How- 
land,  14th  June.  1889;  Cass.  Dig.  (2  ed.  I  111. 

2.  Litigious    rightf* — Collusive     judgment — 
Purchase  by  advocate — Arts.  IJfSo.  loSS  C.  C. 

See  Title  to  Land,  131. 

3.  Wilt — ShcrifTs  deed — Proof  of  heirship — 
yew  trial. 

See  Evidence,  171. 


Charter — Forfeiture — Compliance  with  stat- 
ute— Timber  slides — Action  against  incorpor- 
ated company. 

See  Company  Law,  5. 


CHARTER  PARTY. 

Contract — Negligence  —  Stowage — Bill  of 
lading— Notice— Arts.  1674,  1675,  1676,  2383, 
2390,  2409.  2U3,  2m.  2^7  G.  C— Liability  of 
owners. 

See  Carriers,  7,  16. 
And  see  Contract — Shipping. 


CHATTEL. 

1.  Fixtures — Severance  from  realty-— Condi- 
tiona I  sa les —  Unpa id  vendor  —  H  ypothecary 
creditor— Arts,  879,  2017,  208S,  2085,  2089  C. 
C. 

See  Contract,  66. 

2.  Mortgage — Mining  machinery — Registra- 
tion— Fixtures — Interpretation  of  terms — BUI 
of  sale — Personal  chattels — R.  S.  N.  S.  (5 
ser.)  c.  92,  ss.  1.  4  and  10  (Bills  of  sale) 
—55  Vict.  (N,  S.),  c.  i,  s.  U3  {The  Mines 
Act)— 41  d  42  Vict.   (y.S.)  c,  31,  s,  4, 

See  Mortgage,  43. 


CHATTEL  MORTGAGE. 

1.  Consideration,  1,  2. 

2.  Form,  3-9. 

3.  Possession  of  Goods,  10,  11. 

4.  Preferences,  12-14. 

5.  Property  Affected,  15-19. 

6.  Registration.  20,  21. 

7.  Other  Cases,  22-25. 


1.  Consideration. 

1.  Bills  of  Sale  Act—R.  S.  O.  (1887)  c. 
125  —  Valuable  consideration  —  Pre-existing 
debt.l — A  purchaser  of  goods  from  the  maker 
of  a  chattel  mortgage  in  consideration  of  the 
discharge  of  a  pre-existing  debt  is  a  purchaser 
for  valuable  consideration  within  s.  5  of  the 
Bills  of  Sale  Act.  Williams  v.  E.  Leonard 
d  Sons,  XX vi.,  406. 

2.  Promissory  note  —  Indorsement — State- 
ment of  consideration. 

See  No.  8,   infra. 


2.  Form. 

3.  Debtor  and  creditor  —  Description  of 
goods — C,  S,  M.  c.  49,  s.  5.] — In  a  chattel 
mortgage  the  goods  were  described  as  "all 
and  singular  the  ,  goods,  chattels,  furniture, 
and  household  stuff  hereinafter  particularly 
mentioned  and  described,  in  the  schedule  here- 
unto annexed  marked  A.,  all  of  which  goods 
and  chattels  are  now  situate  "  (description 
of  the  premises)  without  stating  that  such 
goods  were  all  the  goods  on  such  premises. 
Held,  affirming  the  judgment  appealed  from. 
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Strong  and  Henry,  JJ.,  dissenting,  that  the 
description  of  the  goods  was  not  a  full  and 
snflkient  description  within  the  meaning  of  G. 
S.  M.  c.  49,  8.  5,  and  the  mortgage  was  void 
against  execution  creditors.  MoCall  v.  Wolf, 
xiii.,  130. 

4.  Description  of  goods  mortgaged — A'.  W. 
Ter.  Ord.  So.  5  of  1887.]— Section  6  of  the 
ordinance  provides:  "All  the  instruments 
mentioned  in  this  ordinance,  whether  for  the 
mortgage  or  sale  of  goods  and  chattels,  shall 
contain  such  sufficient  and  full  description 
thereof  that  the  same  may  be  readily  and 
easily  known  and  distinguished.*'  The  de- 
scription in  a  chattel  mortgage  was :  "  All  and 
singular,  the  goods,  chattels,  stock-in-trade, 
fixtures,  and  store  building  of  the  mortgagors, 
used  in  or  pertaining  to  their  business  as  gen- 
eral merchants,  said  stock-in-trade  consisting 
of  a  full  stock  of  general  merchandise  now  be- 
ing in  the  store  of  said  mortgagors  on  the 
north  half  of  section  6^  township  19,  range 
28  west  of  the  4th  principal  meridian."  Held, 
affirming  the  decision  appealed  from  (1  N. 
W.  T.  Rep.  No.  1,  p.  88) ,  that  the  description 
was  sufficient.  McCall  v.  Wolff  (13  Can.  S. 
C.  R.  130)  distinguished;  Hovey  v.  Whiting 
(14  Can.  S.  C.  R.  515)  followed.  Thomson 
V.  Quirk,  xviii.,   695. 

5.  Affidavit  of  bona  fides — Compliance  toith 
statutory  form — K.  8.  N.  S.  {5  ser.)  c.  92, 
9.  4-3— By  R.  S.  N.  S.  (5  ser.),  c  92,  s.  4, 
every  chattel  mortgage  must  be  accompanied 
by  an  affidavit  of  bona  fides.  **  as  nearly  as 
may  be  "  in  the  form  given  in  a  schedule  to 
the  Act.  The  form  of  the  jurat  to  such  affi- 
davit in  the  schedule  is :  **  Sworn  to  at 

in  the  county  of  ,  this  day  of 

A.D.  .     Before  me  a  commissioner, 

etc.  Held,  reversing  the  judgment  of  the  Su- 
preme Court  of  Nova  Scotia,  Gwynne,  J., 
dissenting,  that  where  the  jurat  to  an  affida- 
vit was  **  sworn  to  at  Middleton  this  6th 
day  of  July,  A.D.  1891,"  etc.,  without  naming 
the  county,  the  mortgage  Was  void,  notwith- 
standing the  affidavit  was  headed  "  in  the 
County  of  Annapolis."  Archibald  v.  Hubley 
(18  Can.  S.  C.  R.  116)  followed:  Smith  v. 
McLean  (21  Can.  S.  C.  R.  355)  distin- 
guished.    Morse  v.  Phinney,  xxii.,  563. 

6.  Affidavit  of  bona  fides — Compliance  with 
statutory  forms — Change  of  possession — Levy 
under  execution — Abandonment. 1 — The  Bills 
of  Sale  Act,  Nova  Scotia,  R.  S.  N.  S.  (5 
ser.),  c.  92,  by  s.  4  requires  a  mortgage  given 
to  secure  an  existing  indebtedness  to  be  ac- 
companied by  an  affidavit  in  the  form  pre- 
scribed in  a  schedule  to  the  Act,  and  by  s.  5, 
if  the  mortgage  is  to  secure  a  debt  not  ma- 
tured the  affidavit  must  follow  another  form. 
By  s.  11  either  affidavit  must  be,  "  as  nearly 
as  may  be."  in  the  forms  prescribed.  A  mort- 
gage was  given  to  secure  both  a  present  and 
future  indebtedness,  and  was  accompanied  by 
a  single  affidavit  combining  the  main  features 
of  both  forms.  Held,  affirming  the  decision 
appealed  from  (27  N.  S.  Rep.  90),  Gwynne, 
J.,  dissenting,  that  this  affidavit  was  not  "  as 
nearly  as  may  be,"  in  the  form  prescribed; 
that  there  would  have  been  no  difficulty  in 
complying  strictly  with  the  requirements  of 
the  Act;  and  though  the  legal  effect  might 
have  been  the  same  the  mortgage  w*as  void  for 
want  of  such  compliance.  Reid  v.  Creighton, 
xxiv..  69. 

7.  Description— BiUs  of  Sale  Act—R.  S.  O. 
{1887)    c.  125.1 — In  a   chattel   mortgage  the 


goods  conveyed  were  described  as  follows: 
**  All  of  which  said  goods  and  chattels  are  now 
the  property  of  the  said  mortgagor,  and  are 
situate  in  and  upon  the  premises  of  the  Lon- 
don Machine  Tool  Co.  (describing  the  prem- 
ises), on  the  north  side  of  King  street,  in  the 
City  of  London."  and  in  a  schedule  referred 
to  in  the  mortgage  was  this  additional  de- 
scription :  "  And  all  machines  ...  in 
course  of  construction,  or  which  shall  here- 
after be  in  course  of  construction  or  completed 
while  any  of  the  moneys  hereby  secured  are 
unpaid,  being  in  or  upon  the  premises  now 
occupied  by  the  mortgagor  ...  or  which 
are  now  or  shall  be  on  any  other  premises  in 
the  said  City  of  London."  Held,  affirming  the 
decision  of  the  Court  of  Appeal,  that  the  de- 
scription in  the  schedule  could  not  extend  to 
goods  wholly  manufactured  on  premises  other 
than  those  described  in  the  mortgage,  and,  if 
it  could,  the  description  was  not  sufficient 
within  the  meaning  of  the  Bills  of  Sale  Act 
(R.  S.  O.  [18871  c.  125),  to  cover  machines 
so  manufactured.  Williams  v.  E.  Leonard  d 
Sons,  xxvi.,  406. 

8.  Promissoru  note — Indorser — Bills  of  Ex- 
change Act,  1890,  8.  56 — Chattel  mortgage — 
Consideration.^ — ^IJnder  s.  56  of  the  Bills  of 
Exchange  Act,  1890,  a  person  who  indorses  a 
promissory  note  not  indorsed  by  the  payee 
may  be  liable  as  an  indorser  to  the  latter. — 
The  provisions  of  the  Ontario  Chattel  Mort- 
gage Act  requiring  the  consideration  of  a 
mortgage  to  be  expressed  therein  is  satisfied 
when  the  mortgage  recites  that  the  indorse- 
ment of  a  note  is  the  consideration  and  then 
sets  out  the  note.  Only  the  facts  need  be 
stated,  not  their  legal  effect.  Robinson  v. 
Mann,  xxxi.,  484. 

9.  R.  8.  N.  8.  (5  ser.)  c.  92— Registry- 
Defective  jurat — Assignment. 

See  Bill  of  Sale,  116. 


3.  Possession  op  Goods. 

10.  Possession  of  goods — Right  of  mort- 
gagor to  sell — Ordinary  course  of  trade — Sei- 
zure in  execution — Justification.l — In  a  chat- 
tel mortgage  containing  no  redemise  clause 
there  may  be  an  implied  contract  that  the 
mortgagor  shall  remain  in  possession  until 
default,  of  equal  efficacy  with  an  express 
clause  to  that  effect;  and  such  an  implied 
contract  necessarily  arises  from  the  nature  of 
the  instrument,  unless  it  be  very  expressly  ex- 
cluded by  its  terms.  Porter  v.  Flintoff  (6  U. 
C.  C.  P.  335)  distinguished,— In  a  chattel 
mortgage  of  the  stock-in-trade  and  business 
effects  of  a  trader  there  was  a  proviso  to  the 
effect  that  if  the  mortgagor  should  attempt 
to  sell  or  dispose  of  the  said  goods  the  mort- 
gagee might  take  possession  of  the  same  as 
in  case  of  default  of  payment.  Held,  that 
this  proviso  only  prohibited  the  sale  of  the 
goods  other  than  in  the  ordinary  course  of 
business.  ( Ritchie,  C. J.,  contra ) . — The  mort- 
gagee of  the  chattels  seized  the  mortgaged 
goods  under  an  execution  in  a  suit  for  the 
debt  secured  by  the  mortgage.  The  execution 
was  set  aside  as  being  against  good  faith. 
In  an  action  for  the  wrongful  seizure  and 
conversion  of  the  goods.  Held,  that  the  mort- 
gagee could  not  justify  the  seizure  under  the 
mortgage. — Judgment  appealed  from  (4  Man. 
L.  R.  139)  reversed.  Dedrick  v.  Ashdown, 
XV.,  227. 
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11.  Change  of  possession — Assignment  in 
trust  to  mortgagee.'] — N.  executed  a  chattel 
mortj^age  of  his  effects,  and  shortly  after- 
wards made  an  assignment  to  one  of  the  mort- 
gagees, in  trust  for  the  benefit  of  his  cre- 
ditors. The  assignee  took  possession  uftder 
the  assignment.  Held,  affirming  the  decision 
appealed  from  (27  N.  S.  Kep.  90),  that  there 
was  no  delivery  to  the  mortgagees  under  the 
mortgage  which  transferred  to  them  the  pos- 
session of  the  goods.  Reid  v.  Creighton,  xxiv., 
69. 


4.  Pbefebences. 

12.  Preference  —  Hindering  and  delaying 
creditors — /Statute  of  Elizabeth.] — In  an  as- 
signment for  benefit  of  creditors  one  pre- 
ferred creditor  was  to  receive  nearly  $300 
more  than  was  due  him  from  the  assignor, 
on  an  understanding  that  he  would  pay  cer- 
tain debts  due  from  the  assignor  to  o&er  per- 
sons, amounting  in  the  aggregate  to  the  sum 
by  which  his  debt  was  exceeded.  The  persons 
80  to  be  paid  were  not  parties  to  nor  named 
in  the  deed  of  assignment.  Held^  reversing 
the  decision  of  fhe  Supreme  Court  of  Nova 
Scotia,  Taschereau,  J.,  dissenting,  that  as  the 
creditors  to  be  paid  by  the  preferred  creditor 
could  not  enforce  payment  from  him  or  from 
the  assignor  who  had  parted  with  all  his  prop- 
erty, they  would  be  hindered  and  delayed  in 
the  recovery  of  their  debts,  and  the  deed  tvas, 
therefore,  void  under  the  Statute  of  Eliza 
beth.  (Cf.  29  N.  S.  Rep.  162;  28  Can.  S.  C. 
R.  337).    McDonald  v.  Cummings,  xxiv.,  321. 

13.  Assignment  for  benefit  of  creditors  — 
Preferences— R.  8.  N.  8.  c.  92,  ss.  4,  5,  10— 
Chattel  mortgage  —  Statute  of  Elizabeth.] — 
Though  an  assignment  contains  preferences  in 
favour  of  certain  creditors,  yet  if  it  includes, 
subject  to  such  preferences,  a  trust  in  favour 
of  all  the  assignor's  creditors  it  is  **  an  assign- 
ment for  the  general  benefit  of  creditors  "  un- 
der s.  10  of  the  Nova  Scotia  Bills  of  Sale  Act 
(R.  S.  N.  S.  c.  92),  and  does  not  require 
an  aflidavit  of  bona  fides.     Durkee  v.  Flint 

(19  N.  S.  Rep.  487),  approved  and  followed; 
Archibald  v.  Hubley  (18  Can.  S.  C.  R.  116), 
distinguished. — A  provision  in  an  assignment 
for  the  security  and  indemnity  of  makers  and 
indorsers  of  paper  not  due,  for  accommoda- 
tion of  the  debtor,  does  not  make  it  a  chattel 
mortgage  under  s.  5  of  the  Act,  the  property 
not  being  redeemable  and  the  assignor  retain- 
ing no  interest  in  it.  Kirk  v.  Chishoim,  xxvi., 
111. 

14.  Bond  fide  advance  to  insolvent  —  Con- 
sideration partly  bad — Statute  of  Elizabeth — 
R.  8.  O.  {1SS7)  c.  124,  s.  2. 

8ee  Fraudulent  Pbeference,  7. 


5.  Property  Affected. 

15.  After  acquired  property  —  Agreement 
not  to  register  —  Assignment  for  benefit  of 
creditors  —  Legal  title  of  trustee  —  Equitable 
title  of  mortgagee — Priority.] — In  ]May,  1880. 
1).,  being  indebted  to  M.,  gave  a  chattel  mort- 
gage on  all  his  stock  in  trade,  chattels  and 
effects  then  being  in  his  store  on  G.  st.,  in 
Halifax ;  and  agreed  to  convey  to  M.  all  stock 
which  during  the  continuance  of  the  indebted- 
ness he  might  purchase  for  the  purpose  of 
substituting  in  place  of  stock  then  owned  by 


him  in  connection  with  his  said  business. 
These  goods  were  never  so  conveyed.  By  the 
terms  of  the  mortgage  the  debt  was  to  be  paid 
in  3  years,  in  12  equal  instalments  at  speci- 
fied times,  and  if  any  instalment  should  be 
unpaid  for  15  days  after  becoming  due,  the 
whole  to  become  immediately  payable,  and  M. 
could  take  possession  of  and  sell  the  mort- 
gaged goods.  It  was  further  agreed  that  to 
save  the  business  credit  of  D.  the  mortgage 
was  not  to  be  filed  and  was  to  be  kept  secret ; 
and  it  was  not  filed  until  12th  Dec,  1881.  On 
the  13th  Dec.,  1881,  D.  assigned  to  F.  in 
trust  for  the  benefit  of  creditors,  by  trust  deed 
executed  by  D.,  F.,  and  one  of  D.^s  creditors, 
and  subsequently  by  a  number  of  other  credi- 
tors. At  the  time  F.  had  no  notice  of  the 
mortgage  to  M.,  and  took  possession  of  the 
goods  in  the  store  on  G.  st.,  and  refused  to 
deliver  them  to  M.  on  demand,  on  14th  Dec.* 
default  having  been  made  in  payments  under 
the  mortgage,  and  suit  was  brought  for  re- 
covery of  the  goods  and  an  account.  Previous 
to  the  suit  F.  delivered  a  small  portion  of  the 
goods  in  the  store  to  M.,  which,  as  he  alleged, 
were  all  that  remained  of  the  stock  on  the 
premises  in  May,  1880. — Held,  aflirming  the 
judgment  appealed  from  (5  Russ.  &  Geld. 
151),  Strong,  J.,  dissenting,  that  the  legal 
title  to  the  property  vested  in  F.  must  pre- 
vail, the  plaintitt's  title  being  merely  equitable 
and  the  equities  between  the  parties  being 
equal.    McAllister  v.  Forsyth,  xii.,  1. 

16.  After  acquired  property — Partus  sequi- 
tur  ventrem  —  Novus  actus  interveniens  — 
Trover  against  sheriff.]  —  PlaintifiEs  were  the 
grantees  and  U.  the  grantor  in  a  bill  of 
sale,  by  way  of  mortgage,  which  conveyed 
four  horses,  with  proviso  that  until  default 
H.  might  remain  in  possession,  but  power 
to  plaintiffs,  on  default,  to  take  possession 
and  dispose  of  the  property  as  they 
should  see  fit.  After  default  in  payment 
of  principal  and  interest,  a  mare,  described 
in  the  mortgage,  dropped  a  foal,  which 
was  seized  by  defendant  (sheriff)  under  an 
execution  against  H. — On  appeal  from  the 
Supreme  Court  of  New  Brunswick  (4  Pugs. 
&  Bur.  246),  Held,  that  it  being  established 
by  the  evidence  that  the  foal  was  dropped 
after  default  made  and  therefore  while  plain- 
tiffs were  owners  and  entitled  to  possession  of 
the  mare,  such  foal  was  their  property — par- 
tus seguitur  ventrem.  Temple  v.  Nicholson, 
Cass.  Dig.  (2  ed.)   114. 

17.  Hire  receipt  —  Including  subsequently 
acquired  goods  —  Fraud  agait^st  creditors  — 
Prior  agreement — Additional  chattels  in  mort- 
gage.]— B.  sold  to  P.  machinery,  tools  and 
fixtures,  in  a  factory  owned  by  B.  to  be  paid 
for  by  monthly  payments,  extending  over  48 
months.  P.  agreed  to  keep  them  insured  in 
favour  of  B.  and  to  give  B.  a  hire  receipt  or 
chattel  mortgage,  as  security  for  payment, 
was  put  in  possession  of  the  propertVj  and 
received  letters  from  B.  recommending  him  to 
merchants  in  Montreal,  where  he  purchased 
goods  from  L.  on  credit. — Two  months  later 
L.  sued  P.  for  the  price  of  goods  so  purchased, 
and,  after  being  served  with  the  writ,  P.  gave 
B.  a  chattel  mortgage  on  the  goods  originally 
purchased  and  other  goods  which  it  was 
alleged  would  have  been  included  in  the  pur- 
chase from  B.  had  it  not  been  claimed  that 
they  were  not  in  the  factory  at  the  time,  but 
were  afterwards  found  to  be  there.  P.  had 
not  given  a  hire  receipt  or  chattel  mortgage 
at  the  time  of  the  original  purchase  from  B. 
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— L.  signed  judgment  against  P.  issued  execu- 
tion, and  caused  the  mortgaged  goods  to  be 
seised.  On  an  interpleader  issue  to  try  the 
title  in  said  goods,  B.  recovered  judgment  for 
the  goods  originally  sold  to  P.  but  not  for 
those  added  in  the  mortgage.  The  Divisional 
Court  set  aside  this  judgn^ent,  holding  that 
the  mortgage  was  void  for  inclusion  of  goods 
not  mentioned  in  the  original  agreement  and 
this  decision  was  affirmed  by  the  Court  of 
Appeal  for  Ontario.  On  appeal — Held^  that 
the  judgment  of  the  Court  of  Appeal  should  be 
affirmed.  Brown  v.  Lamontague,  26  C.  L.  J. 
306;  Cass.  Dig.   (2  ed.>,  120. 

18.  CoUaieral  9ecurity  on  logs  and  timber 
— Mortgago  r*8  administra  tion — Agenou — Slide 
and  boom  dues  —  Agreement  between  Crown 
and  mortgagor  of  lumber — Lien — G.  8.  C, 
c.  2S—3I  Vict.  c.  12.] — Petition  of  right  by 
appellants,  praying  that  a  seizure  of  a  quan- 
tity of  logs,  made  for  arrears  of  slide  dues, 
owned  by  S.  for  the  logs  seized  and  other  logs, 
be  removed,  and  that  $5,267,  which  had  been 
paid  by  the  appellants  to  the  Crown,  under 
duress,  be  refunded. — S.,  being  indebted  to 
appellants,  had  given  as  collateral  security  for 
.his  debt,  two  chattel  mortgages  on  logs  and 
timber.  These  mortgages  were  executed,  on 
18th  Dec,  1876.  and  11th  May,  1877.  On 
15th  May,  1877,  S.  became  insolvent,  and  in 
1878,  his  equity  of  redemption  was  released  to 
appellants  by  his  assignee.  In  June,  1877,  S., 
who  had  been  allowed  to  remain  in  possession 
of  the  property  and  to  attend  to  the  manufac- 
ture and  disposal  of  the  lumber  in  virtue  of 
special  provisions  in  the  mortgages,  and  who 
also  owed  slide  dues  for  several  years,  in 
order  to  repay  this  general  debt  for  dues, 
agreed  to  pay  the  government  $2  per  1,000 
feet  B.  M.,  on  all  lumber  to  be  shipped  by  him 
through  the  canals.  The  dues  fixed  by  the 
government  regulations  were  4  cents  per  log, 
equal  to  about  26  cents  per  1,000  feet  B.  M. 
Appellants  claimed  that  this  arrangement  was 
unknown  to,  and  had  never  been  ratified  by 
them. — In  1878,  when  appellants  began  to 
ship  the  lumber  on  barges,  the  collector  of 
slide  dues  refused  to  allow  the  barges  to  pass 
through  the  canals  until  the  appellants  paid 
the  |2  agreed  upon  between  S.  and  the  govern- 
ment.— Beld,  reversing  the  judgment  appealed 
from  (1  Ex.  C.  R.  1)  that  S.  had  no  author- 
ity, express  or  implied,  from  the  bank,  to 
pledge  the  property  covered  by  the  mortgages 
for  the  payment  of  arrears  of  Crown  dues,  or 
to  impose  on  such  property  any  Hen,  charge 
or  burthen  other  than  the  law  had  attached 
to  it  for  the  slidage  and  boomage  of  that 
specific  property. — That  there  was  no  evidence 
that  the  bank  had  any  knowledge  of  any 
general  lien  or  charge  on  that  property,  or  of 
any  arrears  other  than  on  the  lumber  men- 
tioned in  the  mortgages,  or  of  any  claim  by 
the  Crown  other  than  for  the  slidage  and 
boomage  on  the  logs  in  dispute. — That  if  the 
bank  did  know  there  were  arrears  for  slide 
or  boom  dues  on  logs  previously  brought  down 
and  manufactured  into  lumber,  such  know- 
ledge would  not  create  a  charge  or  attach  a 
lien  for  such  dues  on  other  lumber  than  that 
for  the  slidage  and  boomage  of  which  they 
became  due. — That  if  S.  did  propose  by  any 
arrangement  with  the  Crown  to  give  the 
Crown  a  charge  or  lien  for  arrears  due  for 
other  lumber,  there  was  no  evidence  of  any 
adoption,  ratification  or  confirmation  of  any 
such  arrangement  by  the  bank. — That  there 
was  nothing  in  the  law  or  regulations  giving 
the  Crown  any  general   lien  for  arrears,   or 


for  any  general  balance  which  the  owner  of 
logs  may  owe  the  government,  or  any  lien  ex- 
cept on  the  specific  lumber  for  the  amount 
due  for  its  passage  or  boomage,  viz.,  4c.  per 
log,  equal  to  26c.  per  1,000  ft.  B.  M.— That 
the  transaction  was  in  no  sense  that  of  prin- 
cipal and  agent,  but  of  debtor  and  creditor,  in 
which  the  debtor  by  mortgage  by  way  of  col- 
lateral security  transferred  property  to  his 
creditor  and  agreed  to  retain  possession  and 
so  deal  with  it  that  its  value  should  be 
realized  in  such  a  manner  as  to  secure  to 
the  creditor  the  proceeds  in  payment  of  his 
debt,  the  surplus,  if  any,  being  for  the  benefit 
of  the  mortgagor.  Having  transferred  the 
property  by  way  of  mortgage,  S.  was  in  no 
position  to  give  by  agreement  or  otherwise  a 
charge  to  take  precedence  of  such  mortgage. 
— Per  Foumier,  J.,  without  giving  any  de- 
cided opinion  as  to  the  validity  of  the  regu- 
lations by  virtue  of  31  Vict.  c.  12^  s.  17,  such 
regulations  might  be  looked  at  to  ascertain 
the  amount  of  dues  which  could  be  claimed 
under  them,  because  the  appellants  could  not 
at  the  same  time  admit  and  deny  the  validity 
of  such  regulations.  Admitting  they  were  in- 
valid, the  logs  in  question  having  passed 
through  the  government  slides,  there  would 
still  be  due  to  the  government  the  value  of  the 
services  rendered,  and  by  tendering  $1,500  the 
suppliants  admitted  that  something  was  justly 
due  to  the  government,  if  not  legally  due  in 
virtue  of  the  regulations.  Appeal  allowed 
with  costs.  Strong  and  Taschereau,  JJ.,  dis- 
senting. Merchants  Bank  of  Canada  v.  The 
Queen,  Cass.  Dig.   (2  ed.)  636. 

19.  Security  for  advances — Bank  Act,  s, 
74 — Chattel  mortgage — Conversion.'] — H.  held 
a  chattel  mortgage  on  a  sawmill  belonging  to 
G.,  with  the  machinery  and  lumber  therein, 
and  all  lumber  that  might  at  any  time  there- 
after be  brought  on  the  premises.  The  mort- 
gage not  being  registered  gave  H.  no  priority 
over  subsequent  incumbrancers.  Two  months 
later  G.  gave  H.  a  second  mortgage  on  said 
property  to  secure  a  note  for  $794.  Shortly 
after  this  a  contractor  applied  to  G.  for  a 
large  quantity  of  lumber  for  building  pur- 
poses. G.  being  unable  to  purchase  the  logs 
asked  the  bank  for  an  advance.  The  bank, 
knowing  G.  to  be  financially  embarrassed,  r^ 
fused  the  advances  to  him  but  agreed  to  make 
them  if  some  reliable  person  would  purchase 
the  logs,  which  was  done  by  G.'s  bookkeeper, 
and  in  consideration  of  an  advance  of  $3,500 
G.  assigned  the  contractor's  order  to  the  book- 
keeper and  agreed  to  cut  the  logs  at  a  price 
fixed  and  deliver  them  to  the  bookkeeper  at 
the  mill  site.  The  latter  then  assigned  to  the 
bank  all  monies  to  accrue  in  respect  to  the 
contract,  which  assignment  was  agreed  to  by 
the  contractor,  and  a  day  or  two  after  also 
assigned  to  the  bank  three  booms  of  logs  by 
numbers  in  addition  to  one  assigned  previous- 
ly. This  purported  to  be  done  under  a.  74  of 
the  Bank  Act.  Two  or  three  days  later  G. 
made  an  assignment  for  benefit  of  his  credi- 
tors, previous  to  which,  however,  the  logs  had 
arrived  at  the  mill  and  were  mixed  with  other 
logs  of  G.  The  greater  part  had  been  con- 
verted into  lumber  when  H.  seized  them  un- 
der his  chattel  mortgage. — Held,  affirming  the 
judgment  appealed  from  (7  B.  C.  Rep.  465), 
that  no  property  in  the  logs  assigned  to  the 
bank  had  passed  to  G.,  and  H.  having  no 
higher  right  than  his  mortgagor,  could  not 
claim  them  under  his  mortgage. — Shortly  be- 
fore G.'s  assignment  for  benefit  of  his  credi- 
tors  his  bookkeeper  transferred  to  the  bank 
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a  chattel  mortgage  given  him  by  G.  to  secure 
payment  of  $800.  The  judgment  appealed 
from  ordered  the  assignee  in  bankruptcy  to 
pay  the  bank  the  balance  due  on  said  mort- 
gage.— Held,  reversing  said  judgment,  that  the 
assignee  had  been  guilty  of  no  acts  of  con- 
version and  was  not  liable  to  repay  this  money. 
The  mortgage  was  not  given  to  secure  ad- 
vances and  did  not  give  the  bank  a  first  lien 
on  the  property.  The  bank  was  in  the  same 
position  as  if  it  had  received  the  mortgage 
directly  from  G.  when  he  was  notoriously 
insolvent.  Houston  v.  The  Merchants  Bank 
of  Halifax,  xxxi.,  3G1. 


6.  Registration. 

20.  Chattel  mortgage  —  Registration  —  Re- 
newal  —  Computation  of  time  —  A\  W.  Ter. 
ord.  No.  5  of  iSSi.]— The  North- West  Terri- 
tories ordinance  relating  to  chattel  mortgages 
( 1881.  No.  5 )  provides  by  s.  9  **  every-  mort- 
gage filed  in  pursuance  of  this  ordinance  shall 
cease  to  be  valid  as  against  the  creditors  of 
the  persons  making  the  same  after  the  ex- 
piration of  one  year  from  the  filing  thereof, 
unless  a  statement,  etc..  is  again  filed  within 
30  days  next  preceding  the  expiration  of  the 
said  term  of  one  year."  A  chattel  mortgage 
was  filed  12th  Aug.,  1886,  and  registered  at 
4.10  p.m.  of  that  day.  A  renewal  was  regis- 
tered at  11.40  a.m.  12th  Aug.,  18S7.— HeZd, 
affirming  the  decision  appealed  from,  that  the 
renewal  was  filed  within  one  year  from  the 
date  of  the  filing  of  the  original  mortgage  as 
provided  by  the  ordinance. — Per  Patterson,  J. 
In  computing  the  time  mentioned  in  this 
section,  the  day  of  the  original  filing  should 
be  excluded,  and  the  mortgagee  would  have 
had  the  whole  of  IJth  Aug.,  1887,  for  filing 
renewal.    Thomson  v.  Quirk,  xviii.,  695. 

21.  Construction  of  statute — 55  Vict.  o.  26, 
ss.  2  and  4  (O.) — Chattel  mortgage — Agree- 
ment not  to  register — Void  mortgage — Posses- 
sion by  creditor.] — By  the  Act  relating  to 
chattel  mortgages  (R.  S.  O.  [18871  c  125),  a 
mortgage  not  registered  within  five  days  after 
execution  is  "  void  as  against  creditors,"  and 
by  55  Vict.  c.  26,  s.  2  (O.),  that  expression  is 
extended  to  simple  contract  creditors  of  the 
mortgagor  or  bargainor  suing  on  behalf  of 
themselves  and  other  creditors,  and  to  any 
assignee  for  the  general  benefit  of  creditors 
within  the  meaning  of  the  Act  respecting  as- 
signments and  preferences  (R.  S.  O.  [18871 
c.  124). — By  s.  4  of  55  Vict.  c.  26,  a  mortgage 
so  void  shall  not,  by  subsequent  possession  by 
the  mortgagee  of  the  things  mortgaged,  be 
made  valid  '*  as  against  persons  who  became 
creditors  .  .  .  before  such  taking  of  pos- 
session."— Held,  reversing  the  decision  of  the 
Court  of  Appeal,  that  under  this  legislation  a 
mortgage  so  void  is  void  against  all  credi- 
tors, those  becoming  such  after  the  mortgagee 
has  taken  possession  as  well  as  before,  and 
not  merely  as  against  those  having  executions 
in  the  sherifTs  hands  at  the  time  possession  is 
taken,  simple  contract  creditors  who  have 
commenced  proceedings  to  set  aside,  and  an 
assignee  appointed  before  the  mortgage  was 
given ;  that  the  words  "  suing  on  oenalf  of 
themselves  and  other  creditors,"  in  the  amend- 
ing Act.  only  indicate  the  nature  of  proceed- 
ings necessary  to  set  the  mortgage  aside,  and 
that  the  same  will  enure  to  the  benefit  of  the 
general  body  of  creditors;  and  that  such 
mortgage  will   not  be  made  valid  by  subse- 


quent taking  of  jMssession. — Held,  per  Strong, 
C.J.,  that  w*here  a  mortgage  is  given  in  pur- 
suance of  an  agreement  that  there  shall  be 
neither  registration  nor  immediate  possession 
such  mortgage  is,  on  grounds  of  public  policy, 
void  ah  initio.  Clarkson  v.  McMaster  d  Co., 
XXV.,  96. 


7.  Other  Cases. 

22.  Chattel  mortgage — Mortgagee  in  posses- 
sion— Negligence — Wilful  default — Sale  under 
powers  —  "  Slaughter  sale  "  —  Practice  — 
Assignment  for  the  henefit  of  creditors — Re- 
vocation of.] — A  mortgagee  in  possession  A'ho 
sells  the  mortgaged  goods  in  a  reckless  and 
improvident  manner  is  liable  to  account  not 

I  only   for  whnt   he   actually   receives,   but   for 
I  what  he  might  have  obtained  for  the  goods 
I  had  he  acted  with  a  proper  regard  for  the  in- 
I  terests  of  the  mortgagor. — An  assignment  for 
I  the  benefit  of  creditors  is  revocable  until  the 
I  creditors  either  execute  or  otherwise  assent  to 
I  it. — Under  the  provisions  of  R.  S..  O.  c.  122, 
I  in  order  to  enable  the  assignee  of  a  chose  in 
action  to  sue  in  his  own  name,  the  assignment 
must  be  in  writing,  but  a  written  instrument 
is  not  required  to  restore  the  assignor  to  his 
original  right  of  action. — Where  creditors  re- 
'  fused  to  accept  the  benefit  of  an  assignment 
under  R.  S.  O.  c.  124,  and  the  assignor  was 
notified  of  such  refusal,  and  that  the  assign- 
ment had  not  been  registered,  an  action  for 
damages  was  properly  brought  in   the  name 
of   the   assignor  against   a  mortgagee   of  his 
stock  in  trade  who  sold  the  goods  in  an  im- 
proper manner.     Rennie  v.  Block,  xxvi.,  356. 

23.  Insurance  on  goods  —  Condition  of 
policy — Assignment — Consent  in  toriting. 

See  Insurance,  Fire,  19. 

24.  Mortgage  of  goods  insured  —  Condition 
against  assigning  policy — Breach. 

See  Insurance,  Fire,  24. 

25.  Mortgage  on  goods  insured — Condition 
against  sale,  transfer  or  change  of  title — 
Breach. 

See  Insurance.  Fire,  25. 


CHEMISTS. 

See  Pharmacy. 


CHEQtnBS. 

See  Banks  and  Banking. 


CHOSE  IN  ACTION. 

1.  Assignment  —  Action  by  assignee  — 
'  Statutory  notice  —  R.  8.  N.  8.  (4  ser.)  c. 
I  9^.  ss.  355.  .^57.]— R.  S.  N.  S.  (4  ser.)  c.  04, 
I  8.  355,  authorizes  the  assignee  of  a  chose  in 
I  action  in  certain  cases  to  sue  thereon  in  the 
I  Supreme  Court  as  his  assignor  might  have 
I  done,  and  s.  357  provides  that  before  such  ac- 
I  tion  is  brought  a  notice  in  writing,  signed  by 
I  the  assignee,  his  agent  or  attorney,  stating  the 
I  right  of  the  assignee  and  specifying  his  de- 
I    mand  thereunder,  shall  be  served  on  the  party 
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to  be  sued.  Pursuant  to  this  section  the  as- 
signee of  a  debt  served  the  following  notice: 
**Pictou,  November  2l8t,  1878.  Alex.  Grant, 
Esq.:  Admin.  Estate  of  Alexander  McDonald, 
deceased.  Dear  Sir, — ^You  are  hereby  notified 
in  accordance  with  c.  94  of  the  revised  sta- 
tutes, s.  357.  that  the  debt  due  by  the  above 
estate  of  Finlay  ThcMnpson  has  been  assigned 
by  him  to  Alexander  D.  Cameron,  who  nere- 
by  claims  payment  of  twelve  hundred  dollars, 
the  amount  of  the  said  debt  so  assigned  to 
him.  S.  H.  Holmes,  attorney  for  Alex.  D. 
Cameron.'* — Held,  affirming  the  judgment  ap- 
pealed from  (23  N.  S.  Rep.  50).  that  the  no- 
tice was  a  sufficient  compliance  with  the  sta- 
tute.   Grant  v.  Cameron,  xviii.,  716. 

2.  Will  —  Devise  of  all  teJitator*8  property 
—Debt  due  hp  devisee."] — A  devise  of  all  **  my 
Ral  estate  and  property  whatsoever  and  of 
what  nature  and  kind  soever "  at  a  place 
named  does  not  include  a  debt  due  by  the  de- 
Tisee,  who  resided  and  carried  on  business  at 
such  place,  to  the  testator, —  (4  Ont.  L.  R. 
682  affirmed.)       Thome   v.    Thorne,   xxxiii., 


3.  Assignment  —  Indorsement  of  order  for 
money  —  Absolute  transfer  —  Account. 

See  Practice  and  Procedure,  4. 

4.  Chattel  mortgage  —  Mortgagee  in  posses- 
tion  —  Negligence  —  WUful  default  —  Sale 
under  potcers  —  **  Slaughter  sale  "  —  Assign- 
ment for  benefit  of  creditors  —  Revocation. 

See  Sale.  40. 

5.  Revocation  of  assignment — Suit  by  as- 
signee— Re-transfer  of  chose  in  action. 

See  Chattel  Mortgage,  22. 


CHOSE  JUGEE. 

See  Res  Judicata. 


CHURCH  FUND. 

Diocesan  society — Support   of  clergymen — 
Participation. 
I  See  Benefit  Society,  1. 


CHURCHES. 

L  Rights  of  pew-holder  —  Disturbance  tn 
poficssion  —  Action  for  tort  —  Measure  of 
damages. 

See  Action,  41. 

2.  Lien  for  church  rates — Hypothecary  ac- 
tion —  Future  rights  —  Charge  on  lands. 

See  Appeal^  21. 

3.  Presbyterian  Church  in  Canada — Trustees 
— "  Union  Act  of  1875  "  —  Recovery  of  church 
property. 

See  Action,  119. 

4.  Decision  of  domestic  tribunal  —  Confer- 
tnce  of  Methodist  Church  —  Chnirch  discipline. 

See  Appeal,  138. 

5.  WUl  —  Condition  of  legacy  —  Religious 
liberty  —  Restriction  as  to  marriage  —  Edu- 
coiion  —  Ecpclusion  from  succession  —  Public 
pokey. 

See  PuBUC  Policy,  1. 


CHURCH  LANDS. 

Interest  of  vestry  —  Rector  and  wardens — 
Rectory  endowments — Rectory  lands— 29,  SO 
Vict.  c.  16 — Construction.'\ — Held,  affirming 
the  judgment  of  the  courts  below,  that  the 
lands  in  questicm  in  this  case  were  rectory  lands 
within  the  meaning  of  the  Act.  29  &  30  Vict  c. 
16.  entitled  "  An  Act  to  provide  for  the  sale 
of  rectory  lands  in  this  province." — Held,  also, 
that  the  lands  were  held  by  the  rector  of  the 
Church  of  St.  James,  in  the  City  of  Toronto, 
as  a  corporation  sole  for  his  own  use,  and  not 
in  trust  for  the  vestry  and  church  wardens  or 
parishioners  of  the  rectory  or  parish  of  St. 
James,  and  such  vestry  and  church  wardens 
had  therefore  no  locus  standi  in  curid  with  re- 
spect to  said  lands.  Dm  Moulin  v.  Langtry, 
xiii.,  258.  (Appeal  to  the  Privy  Council  was 
refused— 57  L.  T.  (N.  S.)  17.) 


CHURCH  SOCIETY. 

See  Clergy. 


CIRCUIT  COURT. 

Appealable  causes  —  Appellate  jurisdiction 
of  Supreme  Court. 

See  Appeal,  109. 


CIVIL  PROCEDURE. 

See  Practice  and  Procedure — Code  of  Civil 
Procedure  —  Practice  of  Supreme 
Court. 


CIVIL  RIGHTS. 

B.  y.  A.  Act,  1867 — Powers  of  legislation — 
Provincial  courts  —  Procedure  —  Dominion 
Controverted  Elections  Act,  1874 — Dominion 
courts. 

See  Constitutional  Law,  12. 


CIVIL  SERVICE. 

1.  Construction  of  statute — R.  S.  C.  c.  18 
— Abolition  of  office — Discretionary  power — 
Jurisdiction.} — Employees  in  the  civil  service 
of  Canada  who  may  be  retired  or  removed 
from  office  under  the  provisions  of  the  eleventh 
section  of  "The  Civil  Service  Superannuation 
Act"  (R.  S.  C.  c.  18).  have  no  absolute  right 
to  any  superannuation  allowance  under  that 
section,  such  allowance  being  by  the  terms  of 
the  Act  entirely  in  the  discretion  of  the  exe- 
cutive authority.  Baldcrson  v.  The  Queen, 
xxviii.,  261. 


2.  Extra  salary  —  Additional  remuneration 
-Permanent  employees  —  51  Vict.  c.  12,  s. 

See  Statute,  63. 
And  see  Pension  de  Retraite. 
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CliERGT. 

Stipend  —  Commutation  fund  —  Member  of 
synod  —  Trust  —  Vested  rights  —  ByAaw — 
Church  society,^ — ^The  sum  received  for  com- 
mutation under  the  Clergy  Reserve  Act  waB 
paid  to  the  Church  Society  of  the  Dix)cese  of 
Huron,  upon  trust  to  pay  to  the  commuting 
clergy  their  stipends  for  life,  and  when  such 
payment  should  cease  then  "for  the  support 
and  maintenance  of  the  clergy  of  the  Diocese 
of  Huron  in  such  manner  aa  should  from  time 
to  time  be  declared  by  any  by-law  or  by-laws 
of  the  synod  to  be  from  time  to  time  passed 
for  that  purpose."  In  1860,  a  by-law  was 
passed  providing  that  out  of  the  surplus  of  the 
commutation  fund,  clergymen  of  eight  years 
and  upwards  active  service  should  receive  each 
$200,  with  a  provision  for  increase  in  certain 
events.  In  1873,  the  plaintiff  became  entitled 
under  this  by-law,  and  in  1876  the  synod  (the 
successors  of  the  Church  Society)  repealed  all 
previous  by-laws  respecting  the  fund,  and  made 
a  different  appropriation  of  it. — JBTcZd,  affirm- 
ing the  Court  of  Appeal  for  Ontario  ( 9  App.  R. 
411),  (Fournier  and  Henry.  JJ.,  dissenting), 
that  under  the  terms  of  the  trust  there  was  no 
contract  between  the  plaintiff  and  defendants ; 
the  trustees  had  power,  from  time  to  time,  to 
pass  by-laws  regulating  the  fund  in  question 
and  making  a  different  appropriation  of  it  for 
the  support  and  maintenance  of  thB  clergy  of 
the  diocese,  and  the  plaintiff  must  be  assumed 
to  have  accepted  his  stipend  with  that  know- 
ledge and  on  that  condition.  Wright  v.  Synod 
of  the  Diocese  of  Huron,  xi.,  95. 


CODICUi. 

1.  Will — Revocation — Revival — Intention  to 
revive — Reference  to  date  —  Removal  of  exe- 
cutor— Statute  of  Mortmain — WUl  executed 
under  mistake — Ontario  Wills  Act,  R.  S.  O. 
{JSm  c.  199—9  Qeo.  II.  c.  36  (/mp.)]— A 
will  which  has  been  revoked  cannot,  since  the 
passing  of  the  Ontario  Wills  Act  (U.  S.  O. 
[1887J  c.  109),  be  revived  by  a  codicil  unless 
the  intention  to  revive  it  appears  on  the  face 
of  the  codicil  either  by  express  words  referring 
to  the  will  as  revoked  and  importing  such  in- 
tention, or  by  a  disposition  of  the  testator's 
property  inconsistent  with  any  other  intention, 
or  by  other  expressions  conveying  to  the  mind 
of  the  court,  with  reasonable  certainty,  tbe  ex- 
istence of  the  intention  in  question. — A  refer- 
ence in  the  codicil  to  a  date  of  the  revoked 
will,  and  the  removal  of  the  executor  named 
therein,  and  substitution  of  another  in  his 
place  will  not  revive  it. — Held,  per  King,  J., 
dissenting,  that  a  codicil  referring  to  the  re- 
voked will  by  date  and  removing  an  executor 
named  therein  is  sufficient  indication  of  an  in- 
tention to  revive  such  will,  more  especially 
when  the  several  instruments  are  executed  un- 
der circumstances  shewing  such  intention. 
Macdonald  v.  Purcell;  Cleary  v.  Purcell,  xxiii., 
101. 

2.  Will — Devise  to  txco  sons — Devise  over 
of  one  share — Condition — Context  —  CodiciUI 
— A  testator  devised  property  *'  equally  "  to 
his  two  sons  J.  S.  and  T.  G.,  with  a  provision 
that  "  in  the  event  of  the  death  of  my  said 
son  T.  G.,  unmarried,  or  without  leaving  is- 
sue," his  interest  should  go  to  J.  S.  By  a 
codicil  a  third  son  was  given  an  equal  interest 
with  his  brothers  in  the  property,  on  a  condi- 
tion, which  was  not  complied  with,  and  the  de- 


vise to  him  became  of  no  effect. — Held,  revers- 
ing the  decision  of  the  Supreme  Court  of  Nova 
Scotia,  that  the  codicil  did  not  affect  the  con- 
struction to  be  put  on  the  devise  in  the  will ; 
that  J.  S.  and  T.  G.  took  as  tenants  in  com- 
mon in  equal  moieties  the  estate  of  J.  S.  bein^ 
absolute,  and  that  of  T.  G.  subject  to  an  ex- 
ecutory devise  over  in  case  of  death  at  any 
time,  and  not  merely  during  the  lifetime  of 
the  testator.  Cowan  v.  Allen  (26  Can.  S.  C. 
R.  292)  followed.— HeW.  also,  that  the  word 
"  equal  "  indicated  the  respective  shares  which 
the  two  devisees  were  to  take  in  the  area  of 
the  property  devised,  and  not  the  character  of 
the  estates  given  in  those  shares.  Eraser  v. 
Fraser,  xxvi.,  316. 


COGNOVIT  ACTIONEM. 

Judgment  in  default  of  appearance — R.  S. 
O.  (1877)  c.  118, 

See  Fraudulent  Pbefebence,  1. 


COLLISION. 

See  Admiealty  Law  —  Negligence — Ships 
AND  Shipping. 


COLLOCATION. 

Contestations    of    report — Appeal — Amount 
in  controversy — Pecuniary  interest  of  appel- 
lant—Arts, lJt6,  747  C.  C.  P. 
See  Appeal,  68. 


COMITY. 

1.  International  law  —  Public  policy — For- 
eign corporation — Contract  in  Canada — Oper- 
ating telegraph  line — Exclusive  privilege — Re- 
straint of  trade.^—A  foreign  telegraph  com- 
pany has  a  right  to  enter  into  a  contract  with 
a  railway  company  in  Canada  for  the  exclusive 
privilege  of  constructing  and  operating  a  line 
of  telegraph  over  the  road  of  such  railway 
company  provided  the  contract  is  consistent 
with  the  purposes  for  which  the  foreign  com- 
pany is  incorporated  and  not  prohibited  by  its 
charter  nor  by  the  laws  of  the  Province  of 
Canada  in  which  the  contract  is  made.  The 
right  of  a  foreign  corporation  to  enter  into 
such  a  contract,  and  carry  on  the  business 
provided  for  thereby,  is  a  right  recognized  by 
the  comity  of  nations.  Canadian  Pacific  Ry» 
Co,  V.  Western  Union  Telegraph  Co.,  xvii., 
151. 

2.  Foreign  corporation — Carrying  on  busi- 
ness in  Canada, 

See  Company  Law,  2. 


COMMISSION. 

1.  Appeal — Evidence  taken  by  commission 
— Reversal  on  questions  of  fact.] — \Miere  the 
witnesses  have  not  been  heard  in  the  presence 
of  the  judge,  but  their  depositions  were  taken 
before  a  commissioner,  a  Court  of  Appeal  may 
deal  with  the  evidence  more  fully  than  if  the 
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trial  jadge  had  heard  it,  or  there  had  heen  a 
finding  of  fact  by  a  jury,  and  may  reverse 
the  finding  of  the  trial  court  if  such  evidence 
warrants  it,     Malzard  v.  Hart,  xxvii.,  510. 

2.  Esaminatian  of  witneases  —  Execution — 
Directory  provisions — Defective  return — Fail- 
ure to  administer  interrogatories^ 

See  Evidence,  7. 

3.  Security  for  financial  assistance  —  Re- 
muneration for  indorsement  of  note  not  dis- 
counted. 

See  Ck>NTBACT,  254. 

4  Receiving  affidavits — Presumption  of  au- 
thority— Manitoia  Newspaper  Ad, 
See  Affidavit,  1. 


GOlfMITMEHT. 


Form  of — Jurisdiction 
R.  8.  C,  a.  1S5,  s.  S2, 

See  Habeas  Corpus,  7 


Judicial  notice — 


COMMON  EMPLOTMEKT. 

1.  Injury  to  employee — Art.  1056  C.  C. — 
Liahility.'\ — ^The  doctrine  of  common  employ- 
ment does  ivot  prevail  in  the  Province  of  Que- 
bec The  Queen  v.  FiUon  (24  Can.  S.  C.  R. 
482)  followed.  The  Queen  v.  Grenier,  xxx., 
42. 

2.  Employers*  liahUity  —  Arts.  1053,  1056, 
C.  C. — Cause  of  accident.'] — ^As  the  doctrine  of 
common  employment  does  n-ot  prevail  in  the 
Province  of  Quebec,  acts  or  omissions  by  fel- 
low servants  of  the  deceased  do  not  exonerate 
employers  from  liability  for  the  negligence  of 
a  servant  which  may  have  led  to  injury.  The 
Queen  v.  FUion  (24  Can.  S.  C.  R.  482)  ;  and 
The  Queen  v.  Qrenier  (30  Can.  S.  C.  R.  42) 
followed.  Asbestos  and  Ashestic  Co.  v.  Dur- 
and,  xzx.,  285. 

AND  see  Masteb  and  Sebvant  —  Negli- 
gence. 


COlfMOK  FAULT. 

See  Negligence. 


COlfMOK  WAIX. 

See  Pabtt  Wall. 


COlfMON  SCHOOL  FTTND. 

Accounts  of  the  Province  of  Canada — Com- 
mon school  fund  and  lands---Admini8tration 
hy  Ontario  —  Remitting  price  of  land  sold — 
Default  in  collections  —  Withholding  lands 
from  sale — Uncollected  balances — Jurisdiction 
of  Dominion  arbitrators.] — ^By  the  submission 
of  10th  April.  1890,  amongst  other  matters 
submitted  to  the  Dominion  arbitrators  were 
the  following:  "(fc)  The  ascertainment  and 
determination  of  the  principal  of  the  common 


school  fund,  the  rate  of  interest  which  would 
be  allowed  on  such  fund,  and  the  method  of 
computing  such  interest.  (♦)  In  the  ascer- 
tainment of  the  amount  of  the  principal  of 
the  said  common  school  fund,  the  arbitrators 
are  to  take  into  consideration  not  only  the  sum 
now  held  by  the  Government  of  the  Dominion 
of  Canada,  but  also  the  amount  for  which 
Ontario  is  liable,  and  also  the  value  of  the 
school  lands  which  have  not  yet  been  sold." 
The  Province  of  Quebec  claimed  that  Ontario 
was  liable  (1)  for  the  purchase  money  of 
lands  sold  which  may  have  been  remitted  by 
the  Province  of  Ontario  to  the  purchasers; 
(2)  for  purchase  moneys  which  might,  if  due 
diligence  had  been  used,  have  been  collected 
from  the  purchasers  by  Ontario,  but  which, 
owing  to  the  neglect  and  default  of  the  pro- 
vincial officers,  have  not  been  collected  but 
have  been  lost;  (3)  for  lands  which  might 
have  been  sold  but  have  not  been  sold ;  and 
(4)  for  all  uncollected  balance  of  purchase 
money.  Held,  Gwynne,  J.,  dissenting,  that 
the  Dominion  arbitrators  have  jurisdiction, 
under  the  submission,  to  hear  and  adjudicate 
upon  the  claims  so  made  by  the  Province  of 
Quebec.  The  Province  of  Quebec  v.  The  Pro- 
vince of  Ontario  and  the  Dominion  of  Can- 
ada; In  re  Common  School  Fund  and  Lands, 
xxxi.,  516. 


COBIMUlilTT. 

1.  Renunciation  —  Estoppel  —  Marchande 
publique^Prescription^Arts.  1379,  2191  C.  C. 
^Art.  632  C.  C.  P. 

See  Title  to  Land,  75. 

2.  Assets  —  Second  community  —  Edit  de 
secondes  noces—Arts.  279,  282,  283  C.  de  P.— 
Arts.  77//,  1265,  1760  C.  C.  —  Transfer  to 
descendants. 

See  Husband  and  Wife,  1. 

3.  Husband  and  wife — Liquidation  of  insol- 
vent estate — Action  by  heirs  of  deceased  wife 
— Deposits  in  bank — Parties. 

See  Pbincipal  and  Agent,  20. 

4.  Continuation  —  Tripartite  inventory  — 
Proc^-verbal  de  carence. 

See  Husband  and  Wife,  6. 

5.  Husband  and  wife — Judicial  separation 
as  to  property^!) ehts  incurred  by  husband 
before  dissolution  of  community — Obligation 
by  wife— Art.  1301  C.  C .  — NuUity  —  Public 
policy. 

See  Husband  and  Wife,  8. 

6.  Construction  of  deed — Propre  de  com- 
munaut^  —  Sale  of  land  to  married  woman 
without  authorization. 

See  Title  to  Land,  87. 

7.  Marriage  contract — Universal  community 
— Don  mutuel — Registfy  laws — Construction 
of  contract  —  Divisibility  —  Arts.  807,  819^ 
Ull  C.  C. 

See  Mabbiage  Laws,  2. 
And  see  Husband  and  Wife. 
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COBfPANT  LAW. 

1.  Business,  Objects,  etc.,  1-9. 

2.  Criminal  Indictment,  10. 

3.  Deceit  and  Fraud,  11-12. 

4.  Directors,  etc.,  13-17. 

5.  Foreign  Corporations,  18-20. 

6.  Forfeiture  of  Charter,  21-22. 

7.  Incorporation  and  Promotion,  23-27. 

8.  Seal.  28-31. 

9.  Shares  and  Shareholders.  32-52. 
10.  Winding-up,  53-60. 


1.  Business,  Objects,  etc. 

1.  Limited  liabUitp — Towage  contract — Saw- 
ffiill  company — Collision — Merchant  shipping.l 
— Where  there  is  nothing  in  the  cnarter  of  a 
company  incorporated  for  the  purposes  of  a 
sawmill  manufacturing  business  which  would 
prevent  it  purchasing  and  owning  a  steam  tug 
for  use  incidental  to  such  business,  the  com- 
pany can  validly  enter  into  contracts  for  tow- 
age to  be  done  by  the  tug  and  hire  it  for  such 
purposes.  Sewell  v.  B.  C.  Towing  Co.  and 
MoodyvUle  tSawmUl  Co.,  ix.,  527. 

2.  Foreign  corporation — Telegraph  company 
— Business  in  Canada — Contract  for — Exclu- 
sive right — Restraint  of  trade — Railway  tele- 
graph— Public  policy — Comity  of  nations.] — 
In  1869.  E.  &  N.  A,  Ry.  Co.  owning  a  railway 
from  St.  John,  N.B.,  to  U.  S.  boundary,  agreed 
with  the  W.  U.  Tel.  Co.  giving  it  the  exclu- 
sive right  for  99  years  to  construct  and  operate 
a  line  of  telegraph  over  its  road.  In  1876  a 
mortgage  on  the  road  was  foreclosed  and  the 
road  itself  sold  under  decree  In  equity  to  the 
St.  J.  and  M.  Ry.  Co.,  which,  in  1883,  leased 
it  to  the  N.  B.  Ry.  Co.  for  999  years.  The 
telegraph  line  was  constructed  by  the  W.  U. 
Tel.  Co.  under  the  agreement,  and  has  been 
continued  ever  since  without  any  new  agree- 
ment being  made  with  the  St.  J.  and  M.  Ry. 
Co.  or  the  N.  B.  Ry.  Co.  The  W.  U.  Tel. 
Co.  is  incorporated  by  the  State  of  New  York 
for  constructing  and  operating  telegraph  lines 
in  the  state.  Its  charter  neither  allows  nor 
prohibits  it  engaging  in  business  outside  the 
state.  In  1888  the  C.  P.  Ry.  Co.  completed  a 
road  from  Montreal  to  St.  John,  a  portion  of 
it  having  running  powers  over  the  N.  B.  Ry., 
on  which  the  W.  U.  Tel.  Co.  had  constructed 
its  telegraph  line.  The  X.  B.  Ry.  Co.  having 
given  permission  to  the  C.  P.  Ry.  Co.  to  con- 
struct another  telegraph  line  over  the  same 
road,  the  W.  U.  Tel.  Co.  obtained  an  injunc- 
tion. On  appeal  the  Supreme  Court  of  Can- 
ada— Held,  1.  That  the  agreement  of  1809  was 
binding  on  the  present  owners  of  the  road. 

2.  That  the  contract  made  with  the  W.  U.  Tel. 
Co.  was  consistent  with  the  purposes  of  its 
incorporation,  not  prohibited  by  its  charter 
nor  by  the  local  laws  of  New  Brunswick,  and 
its  right  to  enter  into  such  a  contract  and 
carry  on  the  business  provided  for  thereby  is 
a  right  recognized  by  the  comity  of  nations. 

3.  The  exclusive  right  granted  to  the  W.  U. 
Tel.  Co.  does  not  avoid  the  contract  as  being 
against  public  policy,  nor  as  being  a  contract 
in  restraint  of  trade. — Per  Gwynne,  J.,  dis- 
senting. The  comity  of  nations  does  not 
require  the  courts  of  the  country  to  enforce, 
in  favour  of  a  foreign  corporation,  a  contract 


depriving  a  railway  company  in  Canada  of  the 
right  to  permit  a  domestic  corporation,  cre- 
ated tor  the  purpose  of  erecting  telegraph 
lines  in  the  Dominion,  to  erect  such  a  line 
upon  its  land,  and  depriving  it  of  the  right  to 
construct  a  telegraph  line  upon  its  own  land. 
Can.  Pac.  Ry.  Co.  v.  Western  Union  Tel.  Co., 
xvii.,  151. 

3.  Joint  stock  company — Ultra  vires  con- 
tract —  Consent  judgment  —  Action  to  set 
aside.] — ^A  company  incorporated  for  definite 
purposes  has  no  power  to  pursue  objects  other 
than  those  expressed  in  its  charter,  or  such 
as  are  reasonably  incidental  thereto,  nor  to 
exercise  their  powers  in  the  attainment  of  au- 
thorized objects  in  a  manner  not  authorized 
by  the  charter.  The  assent  of  every  share- 
holder makes  no  difference. — If  a  company  en- 
ters into  a  transaction  which  is  ultra  vires 
and  litigation  ensues,  in  the  course  of  which  a 
judgment  is  entered  by  consent,  such  judg- 
ment is  as  binding  upon  the  parties  as  one 
obtained  after  a  contest,  and  will  not  be  set 
aside  because  the  transaction  was  beyond  the 
power  of  the  company.  Charlehois  v.  Delap, 
xxvi.,  221. 

4.  Banking — Bills  of  exchange  and  promissory 
notes — Discount  hy  president — Credit  to  com- 
pany*s  account — Payments  out  to  company*a 
creditors  —  Liability  of  company  upon  note 
given  without  authority — Bona  fides.] — Where 
the  president  of  an  incorporated  company 
made  a  promissory  note  in  the  company's 
name,  without  authority,  and  discounted  it 
with  the  company's  bankers,  the  proceeds  be- 
ing credited  to  the  company's  account,  and 
paid  out  by  cheques  in  the  company's  name 
to  its  creditors,  whose  claims  should  have  been 
paid  by  the  president  out  of  funds  which  he 
had  previously  misappropriated,  the  bankers, 
who  had  taken  the  notes  in  good  faith,  are  en- 
titled to  charge  the  amount  thereof  at  ma- 
turity against  the  company's  account.— Judg- 
ment of  the  Court  of  Api)eal  for  Ontario  (23 
Ont.  App.  R.  66)  affirmed.  Bridgewater 
Cheese  Factory  Co.  v.  Murphy,  xxvi.,  443. 

5.  Incorporated  company — Action  against — 
Forfeiture  of  charter — Estoppel — Compliance 
with  statute  —  Res  judicata.]  —  In  an  action 
against  a  river  improvement  company  for  re- 
payment of  tolls  alleged  to  havu  been  unlaw- 
fully collected,  it  was  alleged  that  the  dams, 
slides,  etc.,  for  which  tolls  were  claimed,  were 
not  placed  on  the  properties  mentioned  in  the 
letters  patent  of  the  company ;  that  the  com- 
pany did  not  comply  with  the  satutory  re- 
quirement that  the  \^'orks  should  be  completed 
within  two  years  from  the  date  of  incorpora- 
tion whereby  the  corporate  powers  were  for- 
feited ;  that  false  returns  were  made  to  the 
Commissioner  of  Crown  Lands  upon  which  the 
schedule  of  tolls  was  fixed ;  that  the  company 
by  its  works  and  improvements  obstructed 
navigable  waters  contrary  to  the  provisions  of 
the  Timber  Slide  Companies  Act,  and  could 
not  exact  toll  in  respect  of  such  works.  By 
a  consent  judgment  in  a  former  action  between 
the  same  parties  it  had  been  agreed  that  a 
valuator  should  be  appointed  by  the  Commis- 
sioner of  Crown  Lands,  whose  report  was  to  be 
accepted  in  place  of  that  providi»d  for  by  the 
Timber  Slide  Companies  Act,  and  to  be  acted 
upon  by  the  commissioner  in  fixing  the  sche- 
dule of  tolls.  Held,  affirming  the  judgment  of 
the  Court   of  Appeal  for   Ontario,   that   the 
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above  grounds  of  impeachment  were  covered 
by  the  conaent  judgment  and  were  refi  judi- 
cata. Held,  further,  that  the  plaintiffs  having 
treated  the  company  as  a  corporation,  using 
the  works  and  paying  the  tolls  fixed  by  the 
commissioner,  and  having  in  the  present  action 
sued  the  company  as  a  corporation,  were  pre- 
cluded from  impugning  its  legal  existence  by 
claiming  that  its  corporate  powers  were  for- 
feited.—By  R.  S.  O.  [1887]  c.  160.  s.  54,  it 
was  provided  that  if  a  company  such  as  this 
did  not  complete  its  works  within  two  years 
from  the  date  of  incorporation  it  should  for- 
feit all  its  corporate  and  other  powers  **  un- 
less further  time  is  granted  by  the  county  or 
counties,  district  or  districts,  in  or  adjoining 
which  the  work  is  situate,  or  by  the  Commis- 
sioner of  Public  Works."  Setnhle,  the  non- 
completion  of  the  work  within  two  years 
wooJd  not,  ipso  facto,  forfeit  the  charter,  but 
only  afford  grounds  for  proceedings  by  the 
Attorney-General  to  have  a  forfeiture  de- 
clared.— ^Another  ground  of  objection  to  the 
imposition  of  tolls  was  that  the  commissioner, 
in  acting  on  the  report  of  the  valuator  ap- 
pointed under  the  consent  judgment,  errone- 
ously based  the  schedule  of  tolU  upon  the  re- 
port as  to  expenditure  instead  of  as  to  actual 
value,  and  the  statement  of  claim  asked  that 
the  .schedule  be  set  aside  and  a  scale  of  tolls 
fixed.  Held^  that  under  the  statute  the  sche- 
dule could  only  be  allowed  or  varied  by  the 
commissioner  and  the  court  could  not  inter- 
fere, especially  as  no  application  for  relief  had 
been  made  to  the  commissioner.  Hardy  Lum- 
her  Co.  V.  Pickerel  River  Improvement  Co., 
xxix.,  211. 

6.  Powerg — Erection  of  hooma  —  Impeding 
nav%gation^-45  Vict.  c.  100  iN.B.) 

See  CoNBTTnjnoNAL  Law,  66. 

7.  Building  society — Objects  and  purposes 
— By-teic — Loan  transaction — Powers — Ultra 
vires. 

See  BuiiJ>iNo  Society,  1. 

8.  Manitoba  Newspaper  Act — Affidavit  for 
corporate  owner — Affirmation. 

See  liiBEL,  4. 

9.  Constitutional  law  —  Municipal  corpora- 
tion— Powers   of  legislature  —  License — Mon-  \ 
vpoly  —  Hightoays  and  ferries — Tolls — Navi-  \ 
^Ue  streams — By-laws  and  resolutions — In-  , 
ttrmunicipal  ferry — Disturbance  of  licensee —  , 
CUh  associations,  companies  and  partnerships 
--yorth-West  Territories  Act,  R.  8.  C.  c.  50. 
M.  IS  and  2i—B.  N.  A.  Act   (1867).  c.  92.  ^ 
M.S.  10.  and  le—Rev.  Ord.  N.  W.  T.  (1888) 

c  28— y.  W.  T.  Ord.  No.  7  of  1891-2.  s.  4- 

See  Constitutional  Law,  27.  ! 


2-  Cbiminal  Indictment. 

10.  Criminal  law  —  Manslaughter— Indict- 
ment against  body  corporate — urvminal  Code. 
I.  21S—Fine.'\ — Under  s.  213  of  the  Criminal 
Code  a  corporation  may  be  indicted  for  omit- 
thig,  without  lawful  excuse,  to  perform  the 
duty  ot  avoiding  danger  to  human  life  from 
sBything  in  its  charge  or  under  its  control. — 
The  fact  that  the  consequence  of  the  omission 
to  perform  such  duty  might  have  justified  an 
indictment  for  manslaughter  in  the  case  of  an 
individual  is  not  a  ground  for  quashing  the 


indictment. — ^As  s.  213  provides  no  punishment 
for  the  offence  the  common  law  punishment  of 
a  fine  may  be  imposed  on  a  corporation  in- 
dicted imder  it.  —  Judgment  appealed  from 
(7  B.  C.  Rep.  247)  affirmed.  Union  Colliery 
Co.  v.  The  Queen,  xxxi.,  81. 


3.  Deceit  and  Fraud. 

11.  Promoters  of  company  —  Bond  fide 
statement  —  Misrepresentation  —  Conceal- 
ment— Action  ew  delicto  for  deceit — Waiver — 
Prospectus  —  Misstatements  —  Rescission  of 
contract. '[  —  A  suit  brought  against  a  joint 
stock  company  and  four  shareholders  who  had 
been  the  promoters,  alleged  that  the  defend- 
ants, other  than  the  company,  had  been  carry- 
ing on  a  lumber  business  as  partners  and  had 
become  embarrassed ;  that  they  then  concocted 
the  scheme  of  forming  a  joint  stock  company ; 
that  the  sole  object  of  the  proposed  joint  stock 
company  was  to  relieve  the  members  of  the  firm 
from  personal  liability  for  debts  incurred  in 
the  business  and  induce  the  public  to  advance 
money  to  carry  it  on ;  that  application  was 
made  for  a  charter,  and,  at  the  same  time,  a 
prospectus  issued  which  was  set  out  in  full  in 
the  bill ;  that  such  prospectus  contained  the 
following  paragraphs  among  others,  which  the 
plaintiffs  alleged  to  be  false:  1.  The  timber 
limits  of  the  company,  inclusive  of  the  recent 
purchase,  consist  of  .222%  square  miles,  ot 
142,400  acres,  and  are  estimated  to  yield 
200  million  feet  of  lumber.  2.  The  interest  of 
the  proprietors  of  the  old  company  in  its  as- 
sets, estimated  at  about  $140,000  over  liabili- 
ties, has  been  transferred  to  the  new  company 
at  $105,000,  all  taken  in  paid  up  stock,  and 
the  whole  of  the  proceeds  of  the  preferential 
stock  will  be  used  for  the  purposes  of  the 
new  company.  3.  Preference  stock  not  to  ex- 
ceed $75,000  will  be  issued  by  the  compapy  to 
guarantee  8  per  cent,  yearly  thereon  to  the 
year  1880,  and  over  that  amount  the  net  pro- 
fits will  be  divided  amongst  all  the  share- 
holders pro  rata.  4.  Should  the  holders  of 
preference  stock  so  desire  the  company  binds 
itself  to  take  that  stock  back  during  the  year 
1880  at  par,  with  8  per  cent,  per  annum,  on 
receiving  six  months*  notice  in  writing.  5.  Even 
with  present  low  prices  the  company,  owing 
to  their  superior  facilities,  will  be  able  to 
pay  a  handsome  dividend  on  the  ordinary,  as 
well  as  on  the  preference  stock,  and  when  the 
lumber  market  improves,  as  it  must  soon  do, 
the  profits  will  be  correspondingly  increased. — 
The  bill  further  alleged  that  the  plaintiffs 
subscribed  for  stock  in  the  company  on  the 
faith  of  the  statements  in  the  prospectus:  that 
the  assets  of  the  old  company  were  not  trans- 
ferred to  the  new  in  the  condition  that  they 
were  in  at  the  time  of  issuing  the  prospectus ; 
that  the  embarrassed  condition  of  the  old  com- 
pany was  not  made  known  to  the  persons 
taking  stock  in  the  new  company,  nor  that  a 
mortgage  on  the  assets  of  the  ojd  company 
had  been  given,  after  the  prospectus  issued, 
but  before  the  stock  certificates  were  granted ; 
that  the  assets  of  the  old  company  were  not 
worth  $140,000,  or  any  sum,  over  liabilities, 
but  were  worthless ;  and  prayed  for  a  rescis- 
sion for  the  contract  for  taking  stock,  for  re- 
payment of  the  amount  of  such  stock,  and  for 
damages  against  the  directors  and  promoters 
for  misrepresentation. — There  was  evidence 
that  the  promoters  had  reason  to  believe  the 
prospects  for  the  new  company   to    be    good, 
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and  that  they  had  honestly  valued  their  assets. 
— ^Three  grounds  of  relief  were  put  forward : — 
1.  Rescission  of  the  contract  to  subscribe  for 
preference  stock.  2.  Specific  performance  of 
the  contract  to  take  back  the  preference  stock 
during  the  year  1880  at  par.  3.  Damages 
against  the  directors  and  promoters  for  mis- 
representation.— ^The  company  having  become 
insolvent,  the  plaintiffs  put  their  case  princi- 
pally on  the  third  ground. — Held,  affirming  the 
jud^ent  appealed  from  ( 11  Ont.  App.R.  336 ) , 
that  tne  plaintiffs  could  claim  no  relief  against 
the  company  by  way  of  rescission  of  the  con- 
tract, because  it  appeared  that  they  had  acted 
as  shareholders  and  affirmed  their  contract  as 
owners  of  shares  after  becoming  aware  of  the 
grounds  of  misrepresentation. — ^That,  as  to  the 
defendants,  other  than  the  company,  the  evi- 
dence failed  to  establish  such  a  case  of  fraudu- 
lent misrepresentation  as  to  entitle  piainti>Ts  to 
succeed  as  for  deceit. — ^That  ajs  to  the  alleged 
concealment  of  the  mortgage  it  was  given  after 
the  prospectus  issued  and  could  not  have  been 
mentioned  in  the  prospectus,  and  moreover  that 
the  shareholders  were  in  no  way  damnified 
thereby,  as  the  new  company  would  have  been 
equally  liable  for  the  debt  if  the  mortgage  had 
not  been  given ;  and  as  to  the  concealment  of 
the  embarrassed  condition  of  the  old  company, 
the  evidence  shewed  that  the  old  firm  did  not  j 
believe  themselves  to  be  insolvent;  and  in 
neither  case  were  they  liable  in  an  action  of 
this  kind.  Petrie  v.  Ouelph  Lumber  Co,,  xi., 
450. 

12.  Stock  aulaoription  —  Deceit  by  agent — 
Filling  up  blank  —  Oral  proof  —  Heceipt  of 
dividend  —  Estoppel. 

See  No.  35,  infra. 


4.  Directors,  etc. 

13.  By4aio  —  Sale  by  director  to  company 
—  Ratification    by    shareholders  —  Vote    of  | 
otcner.] — ^A  director  personally  owned  a  ves- 
sel which  he  wished  to  sell  to  the  company;  { 
be  possessed  a  majority  of  the  shares  of  the 
company,  some  of  which  he  assigned  to  per-  | 
sons  to  qualify  as  directors,  positions  they  ac-  , 
cordingly   filled.     Upon   a  proposed   sale  the 
board  of  directors,  including  the  owner  of  the 
vessel,  passed  a  by-law  approving  the  purchase 
of  the  vessel  by  the  company,  and  subsequent- 
ly at  a  general  meeting  of  shareholders,  a  re- 
solution confirming  the  by-law  was  passed  by 
a  small  majority  obtained  by  the  votes  con- 
trolled by  the  interested  director. — Held,  re- 
versing the  judgment  appealed  from  (11  Ont. 
App.  R.  205),  that  the  by-law  was  illegal  and 
the  resolution  invalid.     Beatty  v.  "Northvoest- 
ern  Transportation  Co.,  xii.,  598. 

[Reversed  by  the  Privy  Council,  12  App. 
Cas.  589.] 

14.  Powers  of  directors  —  Assignment  for 
benefit  of  creditors  —  Assent  of  shareholders.'] 
— The  directors  of  a  joint  stock  company  have 
power  to  assign  all  the  company's  property  for 
the  benefit  of  creditors  without  special  statu- 
tory authority  or  formal  assent  by  the  share- 
holders. Judgment  appealed  from  (13  Ont. 
App.  R.  7)  affirmed.  Hovey  v.  Whiting,  xiv., 
515. 

15.  Winding-up  Act  —  Sale  by  liquidator — 
Purchase  by  director  of  insolvent  company — 


Fiduciary  relationship  —  R.  S.  C.  c.  129,  ». 
5^«] — Upon  the  appointment  of  a  liquidator 
for  a  company  being  wound  up  under  R.  S. 
0.  c.  129  (The  Winding-up  Act),  if  the  pow- 
ers of  the  directors  are  not  continued,  as  pro- 
vided by  fi.  34  of  the  Act,  their  fiduciary  re- 
lations to  the  company  or  its  shareholders  are 
at  an  end,  and  a  sale  of  them  by  the  liquidator 
of  the  company  is  valid.  Chatham  yational 
Bank  v.  McKeen,  xxiv.,  348. 

16.  Directors  —  By-law  —  Ultra  vires  — 
Discount  shares  —  Calls  for  unpaid  balances 
— Contributories  —  Trustees  —  Powers  — 
Contract  —  Fraud  —  Breach  of  trust — Sia- 
tute.  construction  of  —  C.  8,  M.  c.  9,  Div 
7—R.  S,  M.  c.  25,  ss.  SO,  53.]— The  directors 
of  a  joint  stock  company  incorporated  in 
Manitoba  have  no  powers  under  the  provis- 
ions of  "The  Manitoba  Joint  Stock  Com- 
panies Incorporation  Act  "  to  make  allotments 
of  the  capital  stock  of  the  company  at  a  rate 
per  share  below  the  face  value,  and  any  by- 
law or  resolution  of  the  directors  assuming 
to  make  such  allotment  without  the  sanction 
of  a  general  meeting  of  the  shareholders  of  the 
company  is  invalid. — ^A  by-law  or  resolution 
of  a  joint  stock  company  which  operates  un- 
equally towards  the  interests  ot  any  class  of 
the  shareholders  is  invalid  and  ultra  vires  of 
the  company's  powers. — Where  shares  in  the 
capital  stock  of  a  joint  stock  company  have 
been  illegally  issued  below  par,  the  holder  of 
the  shares  is  not  thereby  relieved  from  liabil- 
ity for  calls  for  the  unpaid  balances  of  their 
par  value.  Judgment  of  the  Court  of  Queen's 
Bench  for  Manitoba  (11  Man.  L.  R.  629)  re- 
versed, Taschereau,  J.,  dissenting.  North- 
west Electric  Co.  v.  Walsh,  xxix.,  33. 

17.  Debtor  and  creditor  —  Preference  — 
Collusion  —  Pressure  —  R.  8.  B.  C.  cc.  86, 
87 — The  Bank  Act,  s.  80  —  Company  law 

—  Mortgage     by     directors   —  Ratification 

—  B.  C.  Companies  AcU  1890,  1892, 
1894']  —  The  action  was  to  set  aside 
a  mortgage  by  an  incorporated  company 
to  the  bank,  an  assignment  of  book  debts  and 
judgment  by  the  bank  against  the  company 
on  grounds:  (1)  That  the  mortgage  was  vol- 
untary, fraudulent  and  void  under  the  Statute 
of  Elizabeth;  (2)  void  as  a  fraudulent  re- 
ference; (3)  not  executed  in  accordance  with 
the  Companies  Act;  (4)  that  the  assignment 
was  void  for  same  reasons  and  contrary  to  ,the 
Bank  Act;  and  (5)  the  judgment  voluntary, 
fraudulent  and  void  under  the  Statute  of 
Elizabeth.  It  was  contended  that  moneys  re- 
ceived by  the  bank  were  exigible  under  plain- 
tiffs' executions  and  an  order  asked  accord- 
ingly. The  judgment  appealed  from  (8  B.  C. 
Rep.  314)  affirmed  the  trial  judgment  and 
held  that  ther»»  was  good  consideration  for 
the  mortgage,  that  it  was  given  under  pres- 
sure and  should  not  be  set  aside  although 
comprising  the  whole  of  the  debtor's  pronertv 
and  given  under  insolvent  circumstances  to 
the  knowledge  of  the  mortgagee  and  deprived 
th<*  other  creditors  of  their  remedy ;  also,  that 
the  mortgage  given  by  the  company's  directors 
without  proper  authority  had  been  legally 
ratified  by  subsequent  resolution  of  the  share- 
holders. The  Supreme  Court  affirmed  the 
judgment  appealed  from,  Gwynne.  J.,  taking 
no  part  in  the  decision,  and,  subsequently,  the 
Privv  Council  refused  leave  for  an  appeal 
(8  B.  C.  Rep.  337).  Adams  d  Bums  v.  The 
Bank  of  Montreal,  xxxii.,  719. 
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5.    FOBEION    COBPORATIONS. 

1&  Foreign  corporation  —  Winding-up 
order  —  Conflict  of  laws  —  28  d  29  Vict.  o. 
6S  ilfnp.)^45  Vict,  c.  23  {D.)— Insolvent 
trading  corporations  —  Obiter  dictum.] — Un- 
der a  proper  construction  of  the  Act,  45  Vict. 
c.  23  (D.)  it  was  not  the  intention  of  the 
Parliament  of  Canada  to  make  it  applicable 
to  foreign  corporations  doing  business  in  the 
Dominion. — (This  decision  was  by  Sir  Wil- 
liam Ritchie,  G.J.,  specially  expressed  as  not 
involTing  consideration  of  l3ie  question  of  jur- 
isdiction in  respect  to  insolvent  trading  cor- 
porations, and  Strong,  J.,  stated  that  it  did 
not  impugn  the  authority  of  the  Parliament 
of  Canada  to  make  provisions  in  respect  to  in- 
solvent foreign  corporations,  not  in  conflict 
with  imperial  legislation.)  Merchants  Bank  of 
HaHfax  v.  Qittespie,  x.,  312. 

19.  Constitutional  law  —  Winding-up  Act 
— R.  8.  G.  c.  Ii9^  s.  3 — Foreign  corporations.] 
— Section  3  of  the  Winding-up  Act*  (R.  S.  C. 
c.  129)  which  provides  that  the  Act  applies  to 
incorporated  trading  companies  doing  husiness 
in  Canada  wheresoever  incorporated  is  intra 
vires  of  the  Parliament  of  Canada.  Judgment 
appealed  from  (16  Q.  L.  R.  79)  affirmed.  Al- 
len V.  Hanson:  In  re  Scottish  Canadian  As- 
bestos Co.,  xviii.,  667. 

20.  Foreign  telegraph  company  —  Exclus- 
ive privileges  —  Public  policy  —  Restraint  of 
trade  —  Sational  comity. 

See  No.  2,  ante. 


6.  FOBFEITUBE  OF  CHABTEB. 

21.  Condition  precedent  —  Subscription  of 
shares  —  Act  of  incorporation — Forfeiture — 
44  Vict.  c.  61  (D.) — Information — R.  S.  C. 
e.  21,  s.  4 — Scire  facias — Form  of  proceed- 
if^gg  —  ArU.  997  et  seq.  C.  C.  P.]— The  com- 
pany by  its  Act  of  incorporation  was  auth- 
orized to  carry  on  business  provided  $100,000 
of  its  capital  stock  was  subscribed,  and 
30%  paid  thereon,  within  six  months  after 
the  passing  of  the  Act,  Cn  information  that 
only  $60,500  had  been  bond  fide  subscribed 
prior  to  commencing  operations,  the  balance 
having  been  subscribed  for  by  G.  in  trust, 
who  subsequently  surrendered  a  portion  of  it 
to  the  company,  and  that  the  30%  had 
not  been  trulv  and  in  fact  paid  thereon, 
the  Attomey-Cieneral  sought  by  proceedings 
in  the  Superior  Court  to  have  the  company's 
charter  set  aside  and  declared  forfeited. — 
Held,  affirming  the  judgment  appealed  from, 
Gwynne,  J.,  dissenting,  1.  That  this  being  a 
Dominion  statutory  chartef"  proceedings  to  set 
it  aside  were  properly  taken  by  the  Attorney- 
(^eneral  of  Canada.  2.  That  such  proceedings 
taken  by  the  Attorney-General  of  Canada  un- 
der arts.  997  et  seq.  C.  C.  P..  in  the  form 
authorized  by  those  articles,  are  sufficient  and 
valid  though  erroneously  designated  in  the 
pleadings  as  a  scire  facias.  3.  That  the  bond  fide 
subscription  of  $100,000  within  six  months 
from  file  passing  of  the  Act  of  incorpora- 
tion, and  the  payment  of  30%  thereon  were 
conditions  precedent  to  the  legal  organization 
of  the  company  with  power  to  carry  on  busi- 
ness, and  as  these  conditions  had  not  been  bond 
fide  and  in  fact  complied  with  within  such  six 
months  the  Attomey-GJeneral  was  entitled  to 
have  the  charter  declared  forfeited.    Dominion 
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Salvage  and  Wrecking  Co.  v.  Attorney-General 
of  Canada,  xxi..  72. 

22.  Forfeiture  of  charter  —  Estoppel  — 
Compliance  with  statute  —  Action  —  Res 
judicata.] — In  an  action  against  a  river  im- 
provement company  for  re-payment  of  tolls  al- 
leged to  have  been  unlawfully  collected,  it 
was  stated  that  the  dams,  slides,  etc.,  for 
which  tolls  were  claimed  were  not  placed  on 
the  properties  mentioned  in  the  letters  patent 
for  the  company;  that  the  company  did  not 
comply  with  the  statutory  requirements  that 
the  works  should  be  completed  within  two 
years  from  the  date  of  incorporation  whereby 
the  corporate  powers  were  forfeited ;  that 
false  returns  were  made  to  the  Commissioner 
of  Crown  Lands  upon  which  the  schedule  of 
tolls  was  fixed;  that  the  company  by  its  works 
and  improvements  obstructed  navigable  waters 
contrary  to  the  provisions  of  the  Timber  Slide 
Company's  Act,  and  could  not  exact  tolls  in 
respect  of  such  works.  By  a  consent  judg- 
ment in  a  former  action  between  the  same 
parties  it  had  been  agreed  that  a  valuator 
should  be  appointed  by  the  Commissioner  of 
Oown  Lands  whose  report  was  to  be  ac- 
cepted in  place  of  that  provided  for  by  the 
Timber  Slide  Company's  Act,  and  to  be  acted 
upon  by  the  commissioner  in  fixing  the 
schedule  of  tolls. — Held,  affirming  the  judg- 
ment of  the  Court  of  Appeal  for  Ontario,  that 
the  above  grounds  of  impeachment  were  cov- 
ered by  the  consent  judgment  and  were  res 
judicata. — Held,  further,  that  plaintiffs  hav- 
ing treated  the  company  as  a  corporation, 
using  the  works  and  paying  the  tolls  fixed  by 
the  commissioner,  and  having  in  the  present 
action  sued  the  company  as  a  corporation, 
were  precluded  from  impugning  its  legal  ex- 
istence by  claiming  that  its  corporate  powers 
were  forfeited.— By  R.  S.  O.  (1887)  c.  160, 
s.  54,  it  was  provided  that  if  a  company  such 
as  this  did  not  complete  its  works  within 
two  years  from  the  date  of  incorporation  it 
should  forfeit  all  its  corporate  and  other 
powers,  unless  further  time  were  granted  by 
the  county  or  counties,  district  or  districts,  in 
or  adjoining,  which  the  work  is  situate,  or  by 
the  CJommissioner  of  Public  Works. — Semble, 
the  non-completion  of  the  works  within  two 
years  would  not  ipso  facto  forfeit  the  charter, 
but  only  afford  grounds  for  proceedings  by  the 
Attorney-General  to  have  a  forfeiture  declar- 
ed.— ^Another  ground  of  objection  to  the  im- 
position of  tolls  was  that  the  commissioner, 
in  acting  on  the  report  of  the  valuator  ap- 
pointed under  the  consent  judgment  erroneous- 
ly based  the  schedule  of  tolls  upon  the  report 
as  to  expenditure  instead  of  as  to  actual 
value,  and  the  statement  of  claim  asked  that 
the  schedule  be  set  aside  and  a  new  scale  of 
tolls  fixed. — Held,  that  under  the  statute  the 
schedule  could  only  be  altered  or  varied  by  the 
commissioner  and  the  court  could  not  inter- 
fere, especially  as  no  application  for  relief 
had  been  made  to  the  commissioner.  Hardy 
Lumber  Co.  v.  Pickerel  River  Improvement 
Co.,  xxix.,  211. 


7.  Incorporation  and  Promotion. 

23.  Loan  to  promoter  —  Personal  liabHity 
— Guarantee.] — A  promoter  of  a  joint  stock 
coippany  borrowed  money  for  the  purposes  of 
the  company  giving  his  own  note  as  security. 
The  lender  was  informed  at  the  time  of  the 
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manner  in  which  the  loan  was  to  be,  and  was, 
applied. — Held,  that  as  the  company  did  not 
exist  at  the  time  of  the  loan  it  could  not  be 
the  principal  debtor  nor  the  borrower  a  mero 
guarantor.  The  latter  was,  therefore,  prim- 
arily liable  for  re-payment  of  the  loan.  Judg- 
ment appealed  from,  sub  nom.  Bugbec  v. 
Clergue  (27  Ont.  App.  R.  96)  affirmed. 
Clcrgue  v.  Humphrey^  xxxi.,  66. 

24.  Principal  and  agent  —  Promoters  of 
company  —  Agent  to  solicit  subscriptions  — 
False  representations  —  Ratification  —  Bene- 
fit.']— Promoters  of  a  company  employed  an 
agent  to  solicit  subscriptions  for  stock  and 
W.  was  induced  to  subscribe  on  false  repre- 
sentations by  the  agent  of  the  number  of 
shares  already  taken  up.  In  an  action  by 
W.  to  recover  the  amount  of  his  subscription 
from  the  promoters:  Held,  affirming  the 
judgment  of  the  Court  of  Appeal  (2  Ont.  L. 
R.  261)  that  the  latter,  having  benefited  by 
the  sum  paid  by  W.  were  liable  to  repay  it 
though  they  did  not  authorize  it  and  had  no 
Icnowledge  of  th^  false  representations  of  their 
agent.  Held,  per  Strong,  C.J.,  that  neither 
•express  authority  to  make  the  representations 
nor  subsequent  ratification  or  participation 
in  benefit  were  necessary  to  make  the  pro- 
moters liable ;  the  rule  respondeat  superior 
applies  as  in  other  cases  of  agency.  Milhurn 
V.  WUson,  xxxi.,  481. 

25.  Island  of  Anticosti  Co. — Constitution- 
ality of  incorporating  Act — Res  judicata. 

See  Estoppel,  62. 

26.  Unincorporated  association  —  Note  by 
manager — Liability  of  members. 

See  Bills  and  Notes,  5. 

27.  Paid  up  shares — Transfer  of  property 
to  company  —  Fiduciary  relationship — Con- 
sideration, 

See  No.  41,  infra. 


8.  Seal. 

28.  Special  charter— 37  Vict.  c.  85  (Ont.) 
— Binding  contract — Policy  of  life  insurance 
— Absence  of  corporate  seal — Fraud — Plead- 
ings— Equitable  relief.] — ^The  statute  incor- 
porating the  company  enacted  that  **  no  con- 
tract shall  be  valid  unless  made  under  the 
seal  of  the  company,  and  signed  by  the  presi- 
dent or  vice-pfesident,  or  one  of  the  directors, 
and  countersigned  by  the  manager,  except  the 
interim  receipt."  In  an  action  for  a  death 
claim,  to  the  plea  that  the  policy  sued  on  was 
not  sealed,  and,  therefore,  not  binding  on  the 
company,  the  plaintiff  replied,  on  equitable 
grounds,  that  the  defendant  accepted  the  ap- 
plication for  insurance,  and  that  the  policy 
issued  was  acted  upon  by  all  as  a  valid 
policy,  but  the  seal  was  inadvertently  omitted, 
and  claimed  that  defendant  should  be  es- 
topped from  setting  up  the  absence  of  the 
seal,  or  ordered  to  affix  it. — Held,  affirming 
the  judgment  appealed  from  (.5  Ont.  App.  R. 
218),  Ritchie,  C.J.,  and  Taschereau.  J.,  dis- 
senting, that  setting  up  "  the  want  of  a  seal  " 
as  a  defence  was.  under  the  circumstances  of 
the  case,  a  fraud  which  a  court  of  equity 
should  interfere  to  prevent  in  virtue  of  its 
functions  and  duty  of  repressing  all  fraud 
whenever  and  in  whatever  shape  it  appears; 


and  therefore  the  plaintiff  was  entitled  to 
relief  as  prayed  in  her  equitable  replication. 
London  Life  Insurance  Co.  v.  Wright,  v.,  466. 

29.  Corporate  seal — Executed  contract.]  — 
A  corporation  is  liable  on  an  executed  con- 
tract for  the  performance  of  work,  within  the 
purposes  for  which  it  was  created,  which  it 
has  adopted  and  of  which  it  has  received  the 
benefit,  though  the  contract  was  not  executed 
under  its  corporate  seal,  and  this  applies  to 
municipal  as  well  as  other  corporations. 
Ritchie,  C.J.,  and  Strong,  J.,  dissenting. 
Bernardin  v.  Xorth  Duffcrin^  xix.,  581. 

30.  Agent  of  foreign  corporation — Use  of 
corporate  seal  —  Sale  of  goods — Evidence — 
Mesne  process — Conversion, 

See  Sheriff,   1. 

31.  Agreement  by  agent  —  Executed  con- 
tract— Corporate  seal — Ratification. 

See  Contract,  117, 


9.  Shares  and  Shareholders. 

32.  Allotment  of  shares  below  par — Subse- 
quent transfer — l^ransferee  holding  in  good 
faith  and  without  notice — 27  d  28  Vict,  c,  23 
(Can.) — Shareholders*  liability  towards  cre- 
ditors.]— Certain  shares  in  a  company  incor- 
porated by  letters  patent  under  27  &  28  Vict, 
c.  23,  were  allotted,  by  resolution  at  a  special 
general  meeting  of  the  shareholders,  to  them- 
selves, in  proportion  to  the  number  of  shares 
held  by  them  at  that  time,  at  40  per  cent, 
below  their  nomibal  value,  and  scrip  issued  for 
them  as  fully  paid  up.  G..  under  this  ar- 
rangement, wtfs  allotted  nine  shares,  which 
were  subsequently  assigned  to  the  appellant 
for  value  as  fully  paid  up.  Appellant  in- 
quired of  the  secretary  of  the  company,  w^ho 
also  informed  him  that  they  were  fully  paid 
up  shares,  and  he  accepted  them  in  good  faith 
as  such,  and  about  a  year  afterwards  became 
a"  director  in  the  company.  The  shares  ap- 
peared as  fully  paid  up  on  the  certificates  of 
transfer,  whilst  on  each  counterfoil  in  the 
share-book  the  amount  mentioned  was  *'shares, 
two,  at  $300-^600."--JBreW,  (Richards,  C.J., 
and  Ritchie,  J.,  dissenting),  reversing  the 
judgment  of  the  Court  of  Appeal  for  Ontario 
(37  U.  C.  Q.  B.  422;  1  Ont.  App.  R.  1).  that 
a  person  purchasing  shares  in  good  faith, 
without  notice,  from  an  original  shareholder 
under  27  &  28  Vict.  c.  23,  as  shares  fully 
paid  up,  is  not  liable  to  an  execution  creditor 
of  the  company  whose  execution  has  been  re- 
turned nulla  bona,  for  the  amount  unpaid 
upon  the  shares.  McCrakcn  v.  Mclntyre,  i,, 
479. 

33.  Joint  and  set^eral  liability  —  Paid  up 
shares  —  Registration  of  payment  —  Share- 
holder —  Action  by  creditor  of  company — 
C.  S.  C.  0.  (}3,  MS.  2.T,  33,  3.^.  35.]— In  an  ac- 
tion against  stockholders  of  a  joint  stock 
company  incorporated  under  C.  S.  C.  c.  63, 
to  recover  an  unpaid  judgment  against  the 
company. — Held,  affirming  the  judgment  ap- 
pealed from  (27  U.  C.  C.  P.  65  K  that  under 
C.  S.  C.  c.  (53.  as  soon  as  a  shareholder  has 
paid  up  his  full  shares  and  has  registered  a 
certificate  to  that  effect,  his  liability  to  pay 
any  debts  of  the  company  then  existing  or 
thereafter  contracted  ceases,  excepting  always 
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debts  to  employees,  as  specially  mentioned  in 
s.  3ii.  although  the  registration  was  not  effect- 
ed until  after  the  30  days  mentioned  in  s.  35. 
(Ritchie,  C.J..  and  Fournier,  J.,  dissenting.) 
lIcKenzie  v.  Kitiridge,  iv.,  308. 

34.  iipccial  charter  —  Railway  Act — Suh- 
ncription  of  stock — Allotment — Notice — Lia- 
biUiy  ot  nhareholdcr — Conditional  agreement.'\ 
—  A  judgment  creditor  of  the  T.  G.  &  B. 
Ry.  Co.,  sued  M.  as  a  shareholder  therein,  for 
unpaid  tstock.  M.  had  signed  the  stock-book, 
which  was  headed  by  an  agreement  by  sub- 
scribers to  become  shareholders  for  the 
amount  set  opposite  their  respective  names, 
and  upon  allotment  by  the  company  '*of  my 
or  our  said  respective  shares,"  to  pay  ten  per 
cent,  of  the  shares  and  all  future  calls.  The 
company  passed  a  resolution  instructing  the 
secretary  to  issue  allotment  certificates  to 
each  shareholder  for  the  amount  of  his  shares. 
The  secretary  prepared  them,  including  one 
for  the  respondent,  and  handed  them  to  the 
company's  broker  to  deliver  to  the  share- 
hoIderK.  The  brokers  published  a  notice,  signed 
by  the  secretary,  in  a  daily  paper,  notifying 
subscribers  that  the  first  call  of  ten  per  cent, 
was  required  to  be  paid  immediately  by  them. 
M.  never  called  for  or  received  his  certificate 
of  allotment,  never  paid  the  ten  per  cent.,  and 
denied  notice  of  the  allotment.  The  judge 
found  that  M.  had  subscribed  for  and  had  been 
allotted  fifty  shares,  but  was  unable  to  say 
wh«»ther  or  not  he  received  actual  notice  of 
allotment.  Hdd^  aflirming  the  Court  of  Ap- 
peal (5  Ont.  App.  R.  126),  (Ritchie,  C.J.,  and 
Gwynne,  J.,  dissenting),  that  the  document 
signed  was  only  an  application  for  shares  and 
did  not  create  any  liability  as  a  shareholder ; 
that  it  was  necessary  for  the  plaintiff  to  have 
shewn  notice  within  a  reasonable  time  of  the 
allotment  of  shares,  and.  no  such  notice  having 
been  proved,  the  defendant  could  not  be  held 
liable  upon  his  subscription.  yasmith  v. 
Manning,  v.,  417. 

35.  Stock  auhacription — Error — Deceit  hy 
ngtnt — Filling  up  blanks — Oral  testimony^- 
Aciion  for  calls  —  Contract — Repudiation — 
Receipt  of  dividend — Estoppel.] — In  an  action 
to  recover  calls  upon  fifty  shares  alleged  to 
have  been  subscribed  for  by  C,  it  was  shewn 
that  upon  solicitation  of  an  authorized  agent 
of  the  company  C,  intending  to  subscribe  for 
five  paid  up  shares,  paid  $500  and  signed  his 
name  to  the  subscription  book ;  the  columns 
for  amount  and  number  of  shares,  at  the  time 
left  blank,  were  afterwards,  in  his  presence, 
filled  in  for  fifty  shares  by  the  agent,  without 
r.'s  consent.  Having  discovered  his  position, 
(\  endeavoured,  on  numerous  occasions,  inef- 
fectually, to  induce  the  company  to  relieve 
him  from  the  larger  liability.  At  the  end  of 
the  year,  the  company  declared  a  dividend  of 
10  per  cent,  on  the  paid  up  capital  and  C.  re- 
ceivpd  a  cheque  for  $50,  for  which  he  gave  a 
receipt.  It  did  not  appear  that  any  allot- 
mept  of  shares  to  C.  was  ever  made.  A  judg- 
ment recovered  for  the  calls  was  affirmed  by 
the  Court  of  Queen's  Bench. — Held,  Ritchie, 
(\J.,  duhitante,  reversing  the  judgment  ap- 
I»ealed  from,  that  the  evidence  shewed  that  C. 
never  contracted  to  take  fifty  shares;  that  the 
receipt  given  for  the  dividend  of  10  per  cent, 
on  the  amount  he  actually  paid  was  not  a 
ratification  or  admission  of  liability  for  the 
larger  amount,  and  he  was  not  estopped  from 
shewing  that  he  was  never,  in  fact,  a  sub- 
scriber for  more  than  five  shares  m  the  capital 


stock  of  the  company.       Cot^  v.  Stadacona 
Ins.  Co.,  vi.,  193. 

36.  Increase  of  capital — Powers  of  direc- 
tors —  Unauthorized  issue  of  stock  —  Scire 
facias — Shareholder— 27  d  28  Vict.  c.  23 — 
Estoppel — Mortgage  of  shara.] — ^A  company 
incorporated  under  27  &  28  Vict.  c.  23,  with 
power  to  increase  the  capital  stock  **  after  the 
whole  capital  stock  of  the  company  shall  have 
been  allotted  and  paid  in,  but  not  sooner," 
assumed  to  pass  a  by-law  increasing  the  capi- 
tal stock  from  $130,000  to  $230,000  before  the 
original  capital  stock  had  been  paid  in.  Ex- 
ecution creditors  of  the  company,  whose  writ 
had  been  returned  unsatisfied,  instituted  pro- 
ceedings by  set.  fa.  against  A.  as  holder  of 
shares  not  fully  paid  up.  It  appeared  that 
the  shares  held  by  A.  were  shares  of  increased 
capital  and  not  of  that  originally  authorized. 
Held,  afiirming  the  judgment  appealed  from 
(7  Ont.  App.  R.  1),  Gwynne,  J.,  dissenting, 
that  as  the  original  nominal  capital  was  never 
paid  in,  the  directors  had  no  power  to  increase 
the  stock  of  the  company,  and  that  an  action 
could  not  be  maintained  against  A.  as  the 
shares  held  by  him  consisted  wholly  of  new 
unauthorized  stock. — Where  a  statutory  lia- 
bility is  attempted  to  be  imposed  on  a  party 
which  can  only  attach  to  an  actual  legal 
shareholder  in  a  company,  he  is  not  estoppied 
by  the  mere  fact  of  having  received  transfers 
of  certificates  of  stock  from  questioning  the 
legality  of  the  issue  of  such  stock. — Per 
Gwynne,  J.,  dissenting.  The  objection  not 
having  been  taken  by  the  defendant,  or  tried, 
the  court,  under  R.  S.  O.  c.  38,  s.  22.  should 
put  the  questions  of  fact  upon  which  the 
validity  any  suflSciency  of  the  objections  sug- 
gested by  the  court  rested,  into  course  for 
trial  in  due  form  of  law. — Per  Strong  and 
Henry,  JJ.  (Gwynne.  J.,  contra).  That  al- 
though A.,  as  mortgagee  of  the  shares  and  not 
an  absolute  owner,  had  taken  a  transfer  abso- 
lute in  form  and  caused  it  to  be  entered  in  the 
books  of  the  company  as  an  absolute  transfer, 
he  was  not  estopped  from  proving  that  the 
transfer  of  the  shares  was  by  way  of  mort- 
gage.    Page  v.  Austin,  x.,  132. 

37.  Misrepresentation  hy  promoters — Action 
hy  individual  shareholders — Delay — Parties — 
Estoppel.]  —  Individual  shareholders  cannt)t 
take  action  against  promoters  for  damages 
caused  by  alleged  misrepresentations  by  the 
latter  as  to  the  prospects  of  the  company 
when  formed,  the  injury,  if  any.  being  an  in- 
jury to  the  company,  not  to  the  respective 
shareholders.  (Strong,  J.,  dissenting).  If 
the  shareholders  could  bring  such  action  a 
delay  of  four  years,  during  which  they  suf- 
fered the  business  of  the  company  to  go  on 
with  full  knowledge  of  the  alleged  misrepre- 
sentations, would  disentitle  them  to  relief. 
(Strong,  J.,  dissenting.)  Beatty  v.  Neclon, 
xiii.,  1. 

38.  Stock  list  subscriptions  before  incorpor- 
ation— 31  Vict.  c.  25  {Que.) — Action  for  calls 
— Non-allotment.]  —  P.  signed  an  agreement 
to  take  shares  in  a  company  to  be  incorpor- 
ated under  31  Vict.  c.  25  (Que.),  but  his  name 
did  not  appear  in  the  notice  applying  for 
letters  patent,  nor  as  one  of  the  original  cor- 
porators. The  directors  never  allotted  shares 
to  P.  and  he  never  subsequently  acknowledged 
any  liability  to  the  company.  In  an  action 
by  the  company  for  $10,()00  alleged  to  be  due 
by  him  on  100  shares  in  the  capital  stock  of 


267 


COXDICTIO  INDEBITI. 


268 


10.  Winding-up. 

53.  Winding-up  proceedings — Contrihutories 
— Subscription  for  stock — Payment  by  ser- 
vices.} — The  Act  of  incorporation  of  a  joint 
stock  company  provided  "  that  no  subscrip- 
tion for  stock  should  be  legal  or  valid  until 
ten  per  cent,  should  have  been  actually  and 
bonA  fide  paid  thereon."  C.  gave  to  the  man- 
ager of  the  company  a  power  of  attorney 
to  subscribe  for  him  ten  shares  in  the  com- 
pany, containing  the  words :  **  and  I  herewith 
enclose  ten  per  cent,  thereof,  and  ratify  and 
confirm  all  that  my  said  attorney  may  do 
by  virtue  thereof."  The  ten  per  cent,  was 
not,  in  fact,  enclosed,  but  the  amount  was 
placed  to  the  credit  of  C.  in  the  books  of  the 
company,  and  a  certificate  of  stock  issued  to 
him  which  he  held  for  several  years.  The 
company  having  failed,  proceedings  were  taken 
to  have  C.  placed  on  the  list  of  contributor- 
ies.  The  sum  to  his  credit  was  for  profes- 
sional services  to  the  company  as  solicitor, 
and  there  had  been  an  arrangement  that  his 
stock  was  to  be  paid  for  by  such  services. 
Held,  affirming  the  judgment  appealed  from 
(12  Ont.  App.  R.  486),  Henry.  J.,  dissenting, 
that  C.  was  rightly  placed  on  the  list  of  con- 
tributories.     Cast on*s  ■  Case,  xii.,  644. 

54.  Contributory  —  Promoter's  shares  — 
Transfer  of  property  to  company — Adequacy 
of  consideration.] — In  proceedings  under  the 
"  Winding-up  Act "  the  Master  has  no  auth- 
ority to  inquire  into  the  adequacy  of  the  con- 
sideration paid  for  shares  with  a  view  to 
placing  the  holder  on  the  list  of  contributor- 
ies.  In  re  Hess  Mfg.  Co.;  Edgar  v.  Sloan, 
xxiii.,  644. 

55.  Joint  stock  company — Irregular  organ- 
ization— Subscription  for  shares — Withdrawal 
— Surrender — Forfeiture  —  Duty  of  directors 
— Potters — Cancellation  of  stock — **  The  Com- 
panies Act'* — "The  Winding-up  Act" — Con- 
tributories — Construction  of  statute] — ^.Vfter 
the  issue  of  the  order  for  the  winding-up  of 
a  joint  stock  company  incorporated  under  **The 
Companies  Act,"  a  shareholder  cannot  avoid 
his  liability  as  a  contributory  by  setting  up 
defects  or  illegalities  in  the  organization  of 
the  company ;  such  grounds  can  be  taken  only 
upon  direct  proceedings  at  the  instance  of  the 
Attorney-General. — The  powers  given  the  dir- 
ectors of  a  joint  stock  company  under  the 
provisions  of  "  The  Companies  Act "  as  to 
forfeiture  of  shares  for  non-payment  of  calls 
is  intended  to  be  exercised  only  when  the  cir- 
cumstances of  the  shareholders  render  it  ex- 
pedient in  the  interests  of  the  company  and 
cannot  be  employed  for  the  benefit  of  the 
shareholders.  Common  v.  AIcArthur,  xxix., 
239. 

50.  Objection    to   tcinding-up   order — Xoticc 
to  creditors — .'/5  Vict.  c.  ^S,  s.  2Jf. 
See  Winding-up  Act,    2. 

57.  Provincial  incorporation — Compulsory 
liquidation — Procedure. 

See  Winding-up  Act.  5. 

58.  Foreign  corporations  —  Constitutional 
law — Winding-up  Act. 

See  No.   19,  ante. 

59.  Imperial    Companies    Act.    JS()2  —  Pro-  \ 
ceedings  of  foreign  tribunal — ContributoricH — 
Calls  on  past  members — Right  of  action — De- 
murrer. 

See  Winding-up  Act,  11. 


60.  Sale  of  liquidator  to  director  of  insol- 
vent company — Fiduciary  relationship. 

See  Xo.  15,  ante. 


COMPENSATION. 

1.  Partnership — Judicial  abandonment  — 
Confusion  of  rights — Composition  and  dis- 
charge. 

See  Assignment,  25. 

2.  Overcharges  on  fees — Counterclaim  in 
suit  by  sheriff — Signed  bill  of  costs. 

See  SoLiciTOB,  10. 

And  see  Set-off. 


COMPOSITION  AND  DI8CHARQE. 

1.  Debtor  and  creditor — Acquiescence  in — 
yew  arrangement  of  terms  of  ■  settlement — 
Waiver  of  time  clause — Principal  and  agent — 
Deed  of  discharge — Notice  of  withdrawal  from 
agreement — Fraudulent  preferences.  ]  — Upon 
default  to  carry  out  the  terms  of  a  deed  of 
composition  and  discharge  a  new  arrangement 
was  made  respecting  the  realization  of  a  deb- 
tor's assets,  and  their  distribution,  to  which 
all  the  executing  creditors  appeared  to  have 
assented.  Held,  that  a  creditor  who  had  bene- 
fited by  the  idealization  of  the  assets  and  by 
his  action  given  the  body  of  the  creditors  rea- 
son to  believe  that  he  had  adopted  the  new 

i  arrangement,  could  not  repudiate  the  trans- 
action upon  the  ground  that  the  new  arrange- 
ment was  not  fully  understood,  without  at 
least  a  surrender  of  the  advantage  he  had 
received  through  it.  The  debtor's  assent  to 
such  repudiation  and  the  grant  of  better  terms 
to  the  one  creditor  would  be  a  fraud  upon 
the  other  creditors,  and  as  such  inoperative 
and  of  no  effect.  Rowland.  Sons  d  Co,  v. 
Grant,  xxvi.,  372. 

2.  Discharge  of  debtor — Execution  of  deed 
— Ratification — Estoppel. 

See  Debtor  and  Cbeditob,  5. 

3.  Discharge  of  debt  of  insolvent  firm — Re- 
lease of  debtor. 

See  Partnership,  42. 


COMPROMISE. 

Action  for  account — Rectification  of  error — 
Prejudice. 

See  Mistake,  5. 


CONCILIATION. 

See  Arbitrations — Amiables  Compositeurs. 


CONDICTIO    INDEBITI. 

See  Action — Repetition. 
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CONDITIONS. 

1.  conditioxs  and  warranties,  1-6. 

2.  Condition  Precedent,  7-27. 


1.  Conditions  and  Warranties. 

1.  Life  inJturancc — Conditions  and  warrant- 
ies —  Indorsements  on  policy  —  Inaccurate 
statements  —  Misrepresentations — Latent  dis- 
ease —  Material  facts — Cancellation  of  policy 
— Return  of  premium — Construction  of  stat- 
ute—Ho  Viet,  c.  S9,  s.  SS  (Ont.)]—T\ie  pro- 
vbions  of  the  second  sub-section  of  section 
thirtv-three  of  **  The  Insurance  Corporations 
Act'l8«J2/'  (Ont.),  limiting  conditions  and 
warranties,  indorsed  on  policies,  providing  for 
the  avoidance  of  the  contract  by  reason  of 
antrue  statements  in  the  applications  to  cases 
where  such  statements  are  material  to  the 
contract,  do  not  require  the  materiality  of  the 
statements  to  appear  by  the  indorsements,  but 
the  contract  will  be  avoided  only  when  sucfc 
statements  may  subsequently  be  judicially 
found  to  be  material  as  provided  by  the  third 
sub-section. — Misrepresentations  upon  an  ap- 
plication for  life  insurance  so  found  to  be  ma- 
terial will  avoid  the  policy  notwithstanding 
that  they  may  have  been  made  in  good  faith 
and  in  the  conscientious  belief  that  they  were 
true.  Venner  v.  The  Sun  Life  Insurance 
Company  (17  Can.  S.  C.  R.  394)  followed. 
Jordan  et  al.  v.  Provincial  Provident  Institu- 
tion^ xxviii.,  554. 

2.  F'ire  insurance — Condition  in  policy — 
yotiee  of  additional  insurance — Duty  of  in- 
sured.]— A  policy  of  insurance  against  fire 
contained  a  condition  requiring  notice  of  in- 
surances existing  at  the  time  the  policy  is- 
sued or  afterwards  made  on  the  same  prop- 
erty, and  that  a  memorandum  thereof  should 
be  indorsed  on  the  policy,  otherwise  that  the 
policy  should  be  void,  a  proviso  being  added 
that  the  company  should  have  the  option  to 
cancel  the  policy,  or,  if  it  remained  in  force 
with  their  consent,  then  the  company  to  be 
liable  only  for  rateable  proportion  of  loss  or 
damage.  Insured  applied  for  additional  in- 
surance while  this  policy  was  in  force,  on 
10th  July.  1895,  in  another  company,  and 
on  17th  July  his  application  was  accepted, 
but  notice  of  acceptance  did  not  reach  him 
until  the  20th.  The  insured  property  was  de- 
stroyed by  fire  on  the  18th  July,  unci  the 
company  refused  payment  on  the  ground  that 
the  policy  was  void  for  want  of  notice  of  the 
additional  insurance,  and  indorsement  thereof, 
as  required  by  the  condition. — Held,  affirming 
the  judgment  of  the  Supreme  Court  of  New 
Brunswick,  that  the  policy  was  not  avoided; 
that  the  condition  did  not  require  the  insured 
to  give  notice  of  insurance  of  which  he  had 
no  knowledge,  but  only  covered  the  case  of 
insurance  effected  before  a  loss  of  which 
notice  could  be  given,  also  before  loss.  Com- 
mercial Union  Insurance  Co,  v.  Temple,  xxix., 
2IJG. 

3.  Policy  of  insurance — Magistrate's  certi- 
ficate—  Waiver. 

See  Insurance,  Fire,  21. 

4.  Government  railtcay — Liability  of  Crown 
— yegligence  of  Crown — Notice. 

See  Constitutional  Law,  29. 


5.  Deed  of  lands — Riparian  rights — Build- 
ing dams — Penning  hack  water — Warranty- 
Improvement  of  watercourses — Arts.  ooSo  R. 
8.  Q. — Arbitration — Condition  precedent — As- 
sessment of  damages. 

Aee  Rivers  and  Streams,  6. 

6.  Location  of  Crown  lands — Timber  license 
— Suspensive  condiUon — iSales  by  local  agents. 

See  Crown,  95. 


2.  Condition   Precedent. 

7.  Arbitration  clause  in  policy  —  Award — 
Condition  precedent  to  action.]  —  Where  a 
policy  of  insurance  provided  that  no  action 
for  any  claim  thereunder  should  be  maintain- 
able until  the  amount  of  the  claim  should 
have  been  fixed  by  an  award  obtained  in  the 
manner  provided,  it  was  held  that  the  mak- 
ing of  such  award  was  a  condition  precedent 
to  any  right  of  action  for  a  loss  under  the 
policy.  Ouerin  v.  Manchester  Fire  Assur.  Co., 
xxix.,  139. 

8.  Action — Condition  precedent — Allegation 
of  perfonnancc — Burden  of  proof — Waiver — 
Insurance  policy.] — Under  the  Ontario  Judi- 
cature Act  the  performance  of  conditions  pre- 
cedent to  a  right  of  action  must  still  be  alleged 
and  proved  by  the  plaintiff.  Home  Life  Assn. 
V.  Randall,  xxx.,  97. 

9.  Engineers  certificate — Claim  for  extras. 

See  Contract,  90. 

10.  Public  work — Extras — Certificate  of 
chief  engineer — \\  aiver — 37  Vict.  c.  15  {D.) 
— Abolition  of  office  of  chief  engineer. 

.  See  Public  Works,  1. 

11.  Arbitration  and  award — Policy  of  in- 
surance— Matters  in  difference. 

See  Insurance,  Marine,  52. 

12.  Issue  of  railway  bonds — 39  Vict.  c.  51 
(Q.) — Certificate  of  engineer. 

See  Railways,  144. 

13.  Intercolonial  railway  contract  —  Claim 
for  extras — Engineer's  certificate. 

See  CoNTitACT,  94. 

14.  Railtcay  aid  debentures — Bonus  by-law 
— Prior  agreement — Specific  conditions — Per- 
forma  n  cc — D  a  m  a  ges . 

See  Municipal  Corporation,  29. 

15.  Statement  in  claim  —  Performance  of 
contract — Implied  promise — Direction  to  jury 
— Benefits  accrued. 

See  Contuact,  59. 

IG.  Certificate  of  engineer — Progress  estim- 
ate— Final  estimate. 

See  Contract,  CO. 

17.  Accident  insurance — Condition  in  policy 
— Xotice — Action. 

See  Insurance,  Accident,  4. 

18.  Fire  insurance — Condition  in  policy — 
7'i»ic  limit  for  submitting  particulars  of  loss 
— Waiver — Authority  of  agent. 

See  Action,  20. 
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19.  EoDpiration  of  time  limited  for  appeal — 
Ouster  of  jurisdiction — Waiver  —  Ohjection 
raised  by  coiirt. 

See  Practice  of  Supreme  Coubt,  37. 

20.  Policy  of  insurance — Memo,  on  margin 
— Countersignature  —  Delivery — Payment  of 
premium — Contract, 

^ee  Insurance,  Life,  5. 

21.  "  Final  dosing  certificate  " — Report  of 
engineer — Claim  for  extras. 

See  Contract,  96. 

22.  Accident  policy — Immediate  notice  — 
Waiver — Excepted  risks. 

See  Insurance,  Accident,  2. 

23.  Public  corporation — ^Forfeiture  of  char- 
ter— Subscription  of  shares. 

See  Company  Law,  21. 

24.  Remedial  process  —  Arbitration  and 
award — Petition  of  right — Deferred  liability 
of  Province  of  Canada — 8  Vict.  c.  90  (Can,). 

See  Constitutional  Law,  8. 

25.  Performance — Burden  of  proof — Waiver 
— Insurance  policy. 

See  Action,  27. 

26.  Contract — Certificate  of  engineer. 

See  Contract,  69. 

27.  Rescission  of  contract  —  Notice — Mise 
en  demeure — Long  user — Waiver, 

See  Contract,  29. 


CONFLICT   OF  LAWS. 

1.  Foreign  corporations — Winding-up  Act — 
Construction  of  statute  —  Obiter  dictum.]  — 
The  Act.  45  Vict.  c.  23  (I).  >,  must  be  con- 
strued, in  conformity  with  the  rules  of  inter- 
national law,  as  not  intended  to  apply  to 
foreign  corporations  carrying  on  business  in 
Canada. — Per  Ritchie,  C.J..  and  Strong,  J. 
This  decision  does  not  impugn  the  power  of 
the  Parliament  of  Canada  to  legislate  in  re- 
spect to  insolvent  foreign  corporations  con- 
sistently with  imperial  statutes.  Merchants 
Bank  of  Halifax  v.  (jUlespie,  x.,  312. 

2.  Insolvent  Act  of  1875 — Merchant  Ship- 
ping Act,  I8o4 — Mortgage  in  contemplation  of 
insolvency. 

See  Insolvency,  21. 


COlfFUSION   OF  RIGHTS. 

Compensation  —  Judicial    abandonment 
Compoffition  and  discharge. 

See  Assignments,  25. 


CONSPIRACY. 

1.  Contract — Unlawful     consideration — R6- 
pHition   de   Vindu — Account — Public  policy — 
Monopoly — Trade  combiyiation  —  Malum    pro- 
hibitum— Malum  in  se — Interest  on  advances 
'—Foreign  laws— Arts,  989,  1000,  1067,  1077, 


2188  C,  C— Matters  judicially  noticed.} — In 
an  action  to  recover  advances  with  interest 
under  an  agreement  in  respect  to  the  manufac- 
ture of  binder  twine  at  the  Central  Prison  at 
Toronto,  the  defence  was  the  general  issue, 
breach  of  contract  and  an  incidental  demand 
of  damages  for  the  breach.  The  jodgment  ap- 
pealed from  maintained  the  action  and  dis- 
missed the  incidental  demand,  giving  the 
plaintifiEs  interest  according  to  the  terms  of 
the  contract.  Held,  per  Sedgewick.  King  and 
Girouard,  JJ.,  that  the  evidence  disclosed  a 
conspiracy  and  that,  although  under  the  pro- 
visions of  the  Civil  Code  the  moneys  so  ad- 
vanced could  be  recovered  back,  yet  no  in- 
terest before  action  could  be  allowed  thereon, 
as  the  law  merely  requires  that  the  parties 
should  be  replaced  in  the  position  they  re- 
spectively occupied  before  the  illegal  trans- 
actions took  place.  RoUand  v.  Caisse  d^ Econ- 
omic de  Quebec  (24  S.  C.  R.  405)  discussed, 
and  UAssociation  St,  Jean-Baptiste  de  Mon- 
trM  V.  Brault  (30  S.  C.  R.  598)  referred 
to.  Held,  also,  that  laws  of  public  order  must 
be  judicially  noticed  by  the  court  ex  propria 
motti,  and  that,  in  the  absence  of  any  proof 
to  the  contrary  the  foreign  law  must  be  pre- 
sumed to  be  similar  to  that  of  the  forum  hav- 
ing jurisdiction  in  an  action  ex  contractu. 
— Per  Taschereau,  J.  (dissenting).  1.  A  new 
point  should  never  be  entertained  on  appeal, 
if  evidence  could  have  been  brought  to  affect 
it,  had  objection  been  taken  at  the  trial.  2. 
In  the  present  case,  the  concurrent  findings 
of  both  courts  below,  amply  supported  by 
evidence  ought  not  to  be  disturbed,  and  as 
the  company  itself  prevented  the  performance 
of  the  condition  of  the  agreement  in  question 
requiring  the  assent  of  the  Government  to  the 
transfer  of  the  binder  twine  manufacturing 
contract,  its  non-performance  cannot  be  ad- 
mitted as  a  defence  to  the  action  upon  the  ex- 
ecuted contract. — Gwynne,  J.,  also  dissented 
on  the  ground  that  the  judgment  appealed 
from  proceeded  upon  wholly  inadmissible  evid- 
ence and  that,  therefore,  the  action  should 
have  been  dismissed  and  further,  that  the  evid- 
ence which  was  received  and  acted  on,  thou^rh 
inadmissible  for  the  purposes  for  which  it  was 
intended,  shewed  that  the  action  was  based 
upon  a  contract  between  the  plaintiffs  and 
defendant  for  the  commission  of  an  indict- 
able offence;  that  neither  party  could  recover 
either  by  action  or  by  counterclaim  upon  such 
a  contract  and,  therefore,  that  the  incidental 
demand,  as  well  as  the  action,  should  be  dis- 
missed. Consumers  Cordage  Co.  v.  Connolly, 
xxxi.,  244. 

On  appeal  to  the  Privy  Council  this  deci- 
sion was  reversed,  the  order  set  aside  and  a 
new  trial  ordered  upon  terms  or,  alternatively, 
that  the  judgment  of  the  Court  of  Review 
should  be  restored,  August,  1903. 

2.  Controverted  election — Identification  of 
ballots — Corrupt  practices. 

See  Election  Law,  53. 

3.  Conspiracy  to  rob — Withdrawal  of  con- 
spirator— King's  evidence. 

See  Criminal  Law,  22. 


CONSTABLE. 

1.  The'  Criminal  Code,  s.  575  —  Persona 
designata — Officers  de  facto  and  de  jure — 
Chief  constable — Common  gaming  house — 
Confiscation   of  gaming   instruments,  moneys. 
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etc. — Evidence  —  The  Canada  Evidence  Act, 
189Sy  St.  2,  S.  20  and  21.] — Section  575  of  the 
Criminal  Code,  authorizing  the  issue  of  a  war- 
rant to  seize  gaming  implements  on  the  re- 
port of  *'the  chief  constable  or  deputy  chief 
constable"  of  a  city  or  town,  does  not  mean 
that  the  report  must  come  from  an  officer  hav- 
ing the  exact  title  mentioned,  but  only  from 
one  exercising  such  functions  and  duties  as 
Tiiiil  bring  him  within  the  designation  used  in 
the  statute.  Therefore,  the  warrant  could 
properly  issue  on  the  report  of  the  deputy  high 
constable  of  the  City  of  Montreal.  Girouard, 
J.,  dissenting. — The  warrant  would  be  good 
if  issued  on  the  report  of  a  person  who  tilled 
de  facto  the  office  of  deputy  high  constable 
thoogh  he  -was  not  such  de  jure.  0*Neil  v. 
Attorney 'General  of  Canada,  xxvi.,  122. 

2.  Canada  Temperance  Act — Assault  on 
ct/Httable — nerving  summons — Indictable  of- 
fence— Evidence. 

See  Criminal  IjAW,  8. 

3.  Canada  Temperance  Act  —  Search  tcar- 
rani — Magistrate's  jurisdiction —  Justification 
of  ministerial  officer — Hoods  in  custodia  legis 
—Replevin — Estoppel  —  Res  judicata— Judg- 
ment inter  partes. 

See  Canada  Temperance  Act,  6. 
And  see  Police  Officer. 


CONSENT. 

See  Special  Case. 


CONSIGNMENT. 

See   Sale. 


CONSTITUTIONAIi  LAW. 

1.  Imperial  Acts,  1-11. 

2.  Dominion  Acts,  12-41. 

3.  Ontario  Acts,  42-50. 

4.  Quebec  Acts,  51-G3. 

5.  XovA  Scotia  Acts,  64,  G5. 

6.  New  Brunswick  Acts,  66.  67. 

7.  Manitoba  Acts,  68-71. 

8.  British  Columbia  Acts,  72-74. 

9.  Prince  Edward  Island  Acts,  75. 

10.  Nobth-West    Territorial    Ordinances, 

76,  77. 

11.  Yukon  Territorial  Ordinances,  78,  79. 

12.  Other  Acts  and  Matters,  80-88. 


1.  Imperial  Acts. 

1.  Powers  of  Provincial  Legislatures — Pro- 
cfdure — Residence  of  judges — B.  A'.  A.  Act. 
i>^li.  s.  92,  s.-a.  14 — Delegation  of  powers  to 
Lieutenant-Govemor-in-Council  —  **  Judicial 
District  Act,  1879**  (B.C.)— "  Better  Admin- 
istration of  Justice  Act,  1878;"  42  Vict.  c. 
U  iJ8,9)  (B.C.)]— Case  respecting  the  status 
of  the  Supreme  Court  of  British  Colum- 
bia, and  the  power  of  the  Legislature  of  the 
province   to  legislate   in  regard  to  procedure 


in  that  court,  and  the  residences  of  the  judges 
thereof  referred  to  the  Supreme  Court  of  Can- 
ada for  hearing  and  consideration  by  His  Ex- 
cellency the  Governor-General-in-Council  un- 
der the  provisions  of  s.  52  of  the  Supreme 
and  Exchequer  Court  Act  by  order-in-coun- 
cil  bearing  date  the  15th  day  of  May,  1883. — 
1st  Question:  Is  the  Supreme  Court  of  Bri- 
tish Columbia  a  provincial  court  within  the 
meaning  of  the  14th  sub-section  of  section  92 
of  the  British  North  America  Act? — Opinion : 
The  Supreme  Court  of  British  Columbia  is 
a  provincial  court  within  the  meaning  of  the 
14th  sub-section  of  s.  92  of  the  British  North 
America  Act. — 2nd  Question :  Has  the  Legis- 
lature of  the  province  exclusive  legislative 
authority  over  the  procedure  in  all  civil  mat- 
ters in  the  Supreme  Court  of  the  province? 
if  not,  to  what  extent  has  it  such  authority? 
— Opinion:  The  Legislature  of  the  province  has 
exclusive  legislative  authority  over  the  proce- 
dure in  all  civil  matters  in  the  Supreme  Court 
of  the  province  which  come  within  the  legis- 
lative jurisdiction  of  the  Provincial  Legisla: 
ture. — 3rd  Question :  If  that  Legislature  can 
make  rules  to  govern  the  procedure  of  that  ^ 
court,  can  it  delegate  this  power  to  the  Lieu- 
tenant-Govemor-in-Council  ?  —  Opinion  :  The  f 
Legislature  can  make  rules  to  govern  the  pro- 
cedure ol  that  court  in  all  such  matters  as ' 
limited  by  the  preceding  answer,  and  can  dele- ; 
gate  this  power  to  the  Lieutenant-Governor-  ; 
in-Council.— 4th  Question :  Is  the  '*  Judicial  I 
District  Act,  1879,"  British  Columbia,  within ' 
the  powers  of  the  Legislature  of  that  pro- 
vince? If  so,  does  4t  apply  to  judges  ap- 
pointed before  that  Act  came  into  force?— 
Opinion :  "  The  Judicial  District  Act,  1879," 
is  within  the  powers  of  the  Legislature  of 
that  province  and  does  apply  to  judges  ap- 
pointed before  that  Act  came  into  force. — 5th 
Question :  Are  the  following  Acts  passed  by 
the  Legislature  of  British  Columbia,  namely, 
the  '*  Better  Administration  of  Justice  Act, 
1878,"  42  Vict.  c.  20.  1878;  42  Vict.  c.  12, 
1879,  **  An  Act  to  amend  the  Practice  and 
Procedure  of  the  Supreme  Court  ef  British 
Columbia,  and  for  other  purposes  relating  to 
the  Administration  of  Justice;"  44  Vict.  c.  1, 
**  An  Act  to  carry  out  the  objects  of  the  *  Bet- 
ter. Administration  of  Justice  Act,  1878,*  and 
'  The  Judicial  District  Act,  1879,' "  so  far 
as  they  relate  to  procedure  in  the  Supreme 
Court  of  British  Columbia  within  the  legisla- 
tive authority  of  the  Legislature  of  the  pro- 
vince?— Opinion  :  So  far  as  they  relate  to  pro- 
cedure in  the  Supreme  Court  of  British 
Columbia,  they  are  within  the  legislative  auth- 
ority of  the  Legislature  of  British  Columbia. 
Setcell  V.  British  Columbia  Towing  Co.^  **  The 
Thrasher  Case;"  Cass.  Dig.   (2  ed.)   480. 

2.  Manitoba  Constitutional  Act — 33  Vict.  c. 
5,  s.  22,  s.-s.  2 — Powers  of  Provincial  Legis- 
lature in  matters  of  education — Rights  and 
privileges — Legislative  power  to  repeal  pre- 
vious statutes — Right  of  appeal  to  (Jovcrnor- 
Oencral-in-Council — B.  A'.  A.  Act  {LSOJ) 
s.  93,  s.-s.  3.] — Section  22  of  the  Manitoba 
Act,  33  Vict.  c.  3  (D.),  enacts:  "  In  and  for 
the  province  the  said  Legislature  may  exclu- 
sively make  laws  in  relation  to  education, 
subject  and  according  to  the  following  pro- 
visions:—  (1)  Nothing  in  any  such  law 
shall  prejudicially  affect  any  right  or  privi- 
lege with  respect  to  denominational  schools 
which  any  class  of  persons  have  by  law 
or  practice  in  the  province  at  the  union. 
(2)  An  appeal  shall  lie  to  the  Governor-Gen- 
eral-in-Council from  any  act  or  decision  of  the 
Legislature  of  the  province,  or   of  any  pro- 
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vincial  authority,  affecting  any  right  or  privi- 
lege of  the  Protestant  or  Roman  Catholic 
minority  of  the  Queen's  subjects  in  relation 
to  education."  Sub-section  3  of  s.  93  of  the 
British  North  America  Act  (1807)  enacts: 
(3)  "Where  in  any  province  a  systein  of 
separate  or  dissentient  schools  exists  by  law 
of  the  union,  or  it  is  thereafter  established  by 
the  Legislature  of  the  province,  an  appeal 
shall  lie  to  the  Governor-General-in-Council 
from  any  act  or  decision  of  any  provincial 
authority  affecting  any  right  or  privilege  of 
the  Protestant  or  Roman  Catholic  minority 
of  the  Queen's  subjects  in  relation  to  educa- 
tion."— By  certain  statutes  of  the  Province  of 
Manitoba  relating  to  education,  passed  in 
1871,  and  subsequent  years,  the  Catholic  min- 
ority of  Manitoba  enjoyed  up  to  1890  immun- 
ity from  taxation  for  other  schools  than  their 
own,  etc.,  etc.,  but  by  the  Public  Schools  Act, 
53  Vict.  c.  38  (1890)  these  Acts  were  re- 
pealed and  the  Roman  Catholics  were  made 
liable  by  assessment  for  the  public  schools 
which  are  non-denominational,  but  were  left 
free  to  send  their  children  to  the  public 
schools.  On  a  petition  and  memorials  sent 
to  the  Governor-General-m-Council  by  the 
Catholic  minority,  alleging  that  rights  and 
privileges  in  the  matter  of  education  secured 
to  them  since  the  union  liad  been  affected, 
and  praying  for  relief  under  s.-ss.  2  and  3 
of  s.  22  of  the  Manitoba  Act.  1871,  a  special 
case  was  submitted  to  the  Supreme  Court  of 
Canada,  and  it  was:  Beld,  1.  That  the  said 
rights  and  privileges  in  the  matter  of  educa- 
tion, being  rights  and  privileges  which  the 
Legislature  of  Manitoba  had  itself  created, 
and  there  being  no  dear  express  and  unequi- 
vocal words  in  s.  22f  of  the  2iIanitoba  Act, 
1871.  restricting  the  constitutional  right  of 
the  Legislature  of  the  province  to  repeal  the 
laws  it  might  itself  enact  in  relation  to  educa- 
tfou,  no  right  of  appeal  lies  to  the  Govenior- 
General-in-Council  as  claimed  either  under 
s.-s.  2  of  8.  22  of  the  Manitoba  Act,  or  s.-s. 
3  of  s.  d'4  of  the  British  North  America  Act, 
18(>7.  Fournier  and  King,  JJ.,  contra.  2. 
That  the  right  to  appeal  given  by  s.-s.  2  of 
8.  22  of  the  Manitoba  Act  is  only  from  an 
Act  or  decision  of  the  Legislature,  which 
might  affect  any  rights  or  privileges  existing 
at  the  time  of  the  union  as  mentioned  in  s.-s. 
1,  or  of  any  provincial,  executive  or  adminis- 
trative authorities  affecting  any  right  or  privi- 
lege existing  at  the  time  of  the  union.  Four- 
nier and  King,  J  J.,  dissenting. — J'cr  Tascher- 
eau  and  Gwynne,  J  J.,  that  the  decision  in 
Barntt  v.  W  inniijcg  ([1892]  A.  C.  44;i )  dis- 
poses of  and  concludes  the  present  application. 
— Quwrc,  I*cr  Taschereau,  J..  Is  s,  4  of  .")4  &  .V) 
Vict.  c.  25,  which  purports  to  authorize  such 
a  reference  for  hearing  "  or "  oonsidoration, 
intra  t^irea  of  the  Parliament  of  Canada?  In 
re  Education  /Statutes  of  Manitoba,  xxii.,  577. 
Memo.— See  (1895)  A.  C.  2U2. 

3.  Construction  of  statute — British  XortJi 
America  Act.  ss.  112.  114.  H-')-  ^i^l  llS—,i6 
Vict.  c.  30  iD,)—Jf7  Viet.  c.  4  {I).)— Provin- 
cial subsidies — Half -yearly  payments — J  ted  ac- 
tion of  interest.] — By  s.  Ill  of  the  British 
North  America  Act,  Canada  is  mailr  liable  for 
the  debt  of  each  i)rovince  existing  at  the 
union.  By  s.  112,  Ontario  and  Quebec  are 
jointly  liable  to  Canada  for  any  excess  of  the 
debt  of  the  Province  of  Canada  at  the  time 
of  the  union  over  J?()2.500,0()(),  and  chargeable 
with  5  per  cent,  interest  thereon;  ss.  114  and 
115  make  a  like  provision  for  the  debts  of 
Nova    Scotia   and    New    Brunswick  exceeding 


eight  and  seven  million  dollars  respectively ; 
and  by  s.  IIG,  if  the  debts  of  those  provinces 
should  be  less  than  said  amounts  they  are 
entitled  to  receive,  by  half-yearly  payments,  in 
advance,  interest  at  the  rate  5  per  cent,  on 
the  difference.  Section  118,  after  providing 
for  annual  payments  of  fixed  sums  to  the 
several  provinces  for  support  of  their  govern- 
ments, and  an  additional  sum  per  head  of  the 
population,  enacts  that  *'  such  grants  shall  be 
in  settlement  of  all  future  demands  on  Can- 
ada, and  shall  be  paid  half-yearly,  in  advance, 
to  each  province,  but  the  Government  of  Can- 
ada shall  deduct  from  such  grants,  as  against 
any  province,  all  sumt^  chargeable  as  intei^st 
on  the  public  debt  of  that  province  in  excess 
of  the  several  amounts  stipulated  in  this  Act." 
The  debt  of  the  Province  of  Canada  at  the 
union  exceeded  the  sum  mentioned  in  s.  112. 
— On  appeal  from  the  award  of  arbitrators  ap- 
pointed to  adjust  the  accounts  between  the 
Dominion  and  the  Provinces  of  Ontario  and 
Quebec. — Held,  affirming  said  award,  that  the 
subsidy  of  the  provinces  under  s.  118  was  pay- 
able from  the  1st  of  July,  18(>7,  but  interest 
on  the  excess  of  debt  should  not  be  deducted 
until  1st  January,  18G8:  that  unless  expressly 
provided  interest  is  never  to  be  paid  before  it 
accrues  due ;  and  that  there  is  no  express  pro- 
vision in  the  British  North  America  Act  that 
interest  shall  be  deducted  in  advance  on  the 
excess  of  debt  under  s.  118. — By  3(5  Vict.  c. 
30  (D. ),  passed  in  1873,  it  was  declared  that 
the  debt  of  the  Province  of  Canada  at  the 
union  was  then  ascertained  to  be  $73,(KM>.- 
088.84,  and  that  the  subsidies  should  thereafter 
be  paid  according  to  such  amount.  By  47  Vict, 
c.  4.  in  1884,  it  was  provided  that  the  accounts 
between  the  Dominion  and  the  provinces 
should  be  calculated  as  if  the  last  mentioned 
Acts  had  directed  that  such  increase  should 
be  allowed  from  the  coming  into  force  of  the 
British  North  America  Act,  and  it  also  pro- 
vided that  the  total  amount  of  the  half-yearly 
payments  which  would  have  been  made  on 
account  of  such  increase  from  July  1st.  1807, 
to  January  1st,  1873.  with  intere.st  at  5  per 
cent,  from  the  day  on  which  it  would  have 
been  so  paid  to  July  1st,  1884,  should  be 
deemed  capital  owing  to  the  respective 
provinces,  hearing  interest  at  5  per  cent.,  and 
payable  after  July  1st.  1884.  as  part  of  the 
yearly  subsidies.  —  Held,  affirming  the  said 
award,  (iwynne,  J.,  dissenting,  that  the  last 
mentioned  Acts  did  not  authorize  the  Do 
minion  to  deduct  intei-est  in  advance  from  the 
subsidies  payable  to  the  provinces  half-yearly, 
but  leaves  such  deduction  as  it  was  under  the 
British  North  America  Act.  Dominion  of 
Canada  v.  Provinces  of  Ontario  and  Quebec, 
xxiv.,  498. 

4.  Province   of  Canada — Treaties  icitk   In- 
dians— i^urrender    of   Indian    lands — Annuity 
to  Indians — Revenue  from  lauds — Increase  of 
annuity — Charpe   upon   lands — B.   X.   A.   Act, 
s.   lOV.]— In   1850  the   late  Province  of  Can- 
ada entered  into  treaties  with  the  Indians  of 
the  Lake  Superior  and  Lake  Huron  districts, 
by  which  the  Indian  lands  were  surrendered  to 
the  Government  of  the  province  in  considera- 
j  tion  of  a  certain  sum  paid  down  and  an  an- 
j  nuity    to    the    tribes,   with    a    provision    that 
j  *•  should  all  the  territory  hereby  ceded  l)y  the 
I  Indians   at   any    future   period    produce  such 
I  an  amount  as  will  enable  the  Government  of 
I  this   province,   without   incurring    lo?s,   to   in- 
crease,  the   annuity   hereby   secured   to  them, 
then,    and    in    that    case,    the    same   shall    be 
augmented   from   time   to   time."     By   the   B. 
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N.  A.  Act  the  Dominion  of  Canada  assumed 
the  debts  and  liabilities  of  the  Province  of 
Canada,  and  s.  109  of  that  Act  provided  that 
all  lands,  etc.,  belonged  to  the  several  provinces 
in  which  the  same  were  situate  **  subject  to 
any  trust  existing  in  resnect  thereof,  and  to 
any  interest  other  than  that  of  the  province 
in  the  same."  The  lands  so  surrendered  are 
situate  in  the  Province  of  Ontario,  and  have 
for  some  years  produced  an  amount  sufficient 
for  the  payment  of  an  increased  annuity  to 
th«'  Indians.  The  Dominion  Government  has 
paid  the  annuities  since  18<>7  (from  1874,  at 
the  increased  amount),  and  claims  to  be  re- 
imbursed therefor. — held,  reversing  the  said 
award.  Gwynne  and  King,  JJ.,  dissenting,  that 
the  provision  in  the  treaties  as  to  increased 
annaities  had  not  the  eftect  of  burdening  the 
lands  with  a  **  trust  in  respect  thereof  **  or 
.  "an  interest  other  than  that  of  the  province 
ID  the  same,*'  within  the  meaning  of  said  s. 
100.  and  therefore  Ontario  held  the  lands  free 
from  any  trust  or  interest,  and  was  not  solely 
liable  for  re-payment  to  the  Dominion  of  the 
increased  annuities,  but  only  liable  jointly 
with  Quebec  as  representing  the  Province  of 
Canada.  Ontario  v.  Canada  and  Quebec;  In 
re  Indian  Claims,  xxv.,  434.  (Affirmed  by 
IMry  Council ) . 

5.  Canadian  tcatera  —  Property  in  beds — 
Public  harbours  —  Erections  in  navigable 
tcar<T9 — Interference  icith  navigation — Rights 
of  fishing — Potcer  to  grant — Riparian  proprie- 
i(tr»— Great  lakes  and  navigable  rivers — Oper- 
9iion  of  Magna  Charta — Provincial  legislation 
-R.  S,  ().  (1887)  c.  24.  s.  41—^5  Vict,  (O.), 
e.  iO  M.  5  to  13,  19  and  21— R,  8.  Q.  arts. 
IHo-WS.}  —  The  beds  of  public  harbours 
rot  granted  b**fore  confederation  are  the  pro- 
perty of  the  Dominion  of  Canada.  Holman 
V.  Green  (16  Can.  S.  C.  R.  707)  followed.— 
The  beds  of  all  other  waters  not  so  granted 
belong  to  the  respective  provinces  in  which 
they  are  situate,  without  any  distinction  be- 
tween the  various  classes  of  waters. —  Per 
Gwynne,  J.  The  beds  of  all  waters  are  sub- 
ject to  the  jurisdiction  and  control  of  the 
Dominion  Parliament,  so  far  as  required  for 
creating  future  harbours,  erecting  beacons  or 
other  public  works  for  the  benefit  of  Canada 
onder  the  British  North  America  Act,  s.  02, 
item  10.  and  for  the  administration  of  the 
fisheries. — R.  S.  C.  c.  92.  **  An  Act  respecting 
certain  works  constructed  in  or  over  navigable 
rivers,"  is  intra  vires  of  the  Dominion  Parlia- 
ment— The  Dominion  Parliament  has  power 
to  declare  what  shall  be  deemed  an  interfer- 
ence with  navigation,  and  to  require  its  sanc- 
tion to  any  work  in  navigable  waters. — A 
province  may  grant  land  extending  into  a 
lake  or  river  for  the  purpose  of  there  being 
built  thereon  a  wharf,  warehouse  or  the  like, 
and  the  grantee  on  obtaining  the  sanction  of 
the  Dominion  may  build  thereon  subject  to 
compliance  with  R.  S.  C.  c.  92. — Riparian 
proprietors  before  confederation  had  an  ex- 
clusive right  of  fishing  in  non-navigable,  and 
in  navigable  non-tidal  lakes,  rivers,  streams, 
and  waters,  the  beds  of  which  had  been  grant- 
ed to  them  by  the  Crown.  Robert  son  v.  The 
Queen  (0  Can.  S.  C.  R.  52)  followed.— The 
rule  that  riparian  proprietors  own  ad  medium 
filum  aqutv  does  not  apply  to  the  great  lakes 
or  navigable  rivers.  —  Where  beds  of  such 
waters  have  not  been  granted  the  right  of  fish- 
ing is  public  and  not  restricted  to  waters 
within  the  ebb  and  flow  of  the  tide. — Where 
the  provisions  of  Magna  Charta  are  not  in 
force,  as  in  the  Province  of  Quebec,  the  Crown 


in  right  of  the  province  may  grant  exclusive 
rights   of   fishing   in   tidal   waters,   except    in 
tidal  public  harbours  in  which,  as  in  public 
harbours,  the  Crown  in  right  of  the  Dominion 
may     grant     the     beds    and     fishing     rights. 
Gwynne,   J.,   dissenting. —  Per   Strong.   C.J., 
and  King  and  Girouard,  JJ.     The  provisions 
of    Magna    Charta    relating    to    tidal    waters 
would  be  in  force  in  the  provinces  in  which 
such  waters  exist  (except  Quebec)   unless  re- 
pealed by  legislation,  but  such  legislation  has 
{)robably  been  passed  by  the  various  provincial 
egislatures;     and     these    provisions     of     the 
charter  so  far  as  they  affect  public  harbours 
have  been  repealed  by  Dominion  legislation. — 
I  The   Dominion   Parliament   cannot   authorize 
I  the  giving  by  lease,   license  or  otherwise  the 
right  of  fishmg  ift  non-navigable  waters,  nor 
I  in   navigable   waters,   the  beds  and  banks  of 
I  which  are  assigned  to  the  provinces  under  the 
;  British  North  America  Act. — ^The  legislative 
;  authority  of  Parliament  under  s.  91,  item  12, 
'  is  confined  to  the  regulation  and  conservation 
of  sea-coast  and  inland  fisheries  under  which 
it  may  require  that  no  person  shall  fish   in 
I  public  waters  without  a  license  from  the  De- 
I  partment  of  Marine  and  Fisheries,  may  impose 
I  fees  for  such  license,  and  prohibit  all  fishing 
'  without     it,     and    may     prohibit     particular 
I  classes,    such    as    foreigners,    unconditionally 
I   from   fishing.       The  license  as  required  will, 
I  however,  be  merely  personal  conferring  quali- 
,  fication,   and  give  no  exclusive  right  to  fish 
i  in  a  particular  locality. — Section  4  and  other 
I  portions  of  Revised  Statutes  of  Canada,  c.  95, 
so   far   as   they   attempt   to   confer   exclusive 
I  rights    of    fishing    in    provincial    waters,    are 
I  ultra   vires,       Gwynne,    J.,     contra.   —   Per 
Gwynne,  J.     Provincial  Legislatures  have  no 
jurisdiction  to  deal  with  fisheries.     Whatever 
comes  within  that  term  is  given  to  the  Do- 
minion  by   the   British   North   America   Act, 
s.  91,  item  12,  including  the  grant  of  leases 
or  licenses  for  exclusive  fishing. — Per  Strong, 
C.J.,     Taschereau.    King   and    Girouard,    JJ., 
I   R.  S.  O.  c.  24,  s.  47,  and  ss.  5  to  13  and  19 
'   to  21  of  the  Ontario  Act  of  1892,  are  intra 
vires,   but    may   be   superseded   by    Dominion 
legislation— R.   S.  Q.  arts.   1375  to  1378  are 
also  intra  vires. — Per  Gwynne,  J.     R.  S.  O. 
c.  24,  s.  47,  is  ultra  vires  so  far  as  it  assumes 
I   to    authorize    the    land    covered    with    water 
within  public  harbours. — The  margins  of  navi- 
1  gable  rix-ers  and  lakes  may  be  sold  if  there  is 
I  an  understanding  with  the  Dominion  Govern- 
ment for  protection  against  interference  with 
i  navigation. — The  Act  of  1892  and  R.   S.   Q. 
I  arts.  1375  to  1378  are  valid  if  passed  in  aid 
of  a  Dominion  Act  for  protection  of  fisheries. 
If  not  they  are  ultra  vires.     In  re  Jurisdic- 
I  tion  over  Provincial  Fisheries,  xxvi.,  444. 
1       Varied    on    appeal    by    the    Privy    Council, 
I   [1898]  A.  C.  700. 

6.  Convention  of  1818  —  Construction  of 

I  treaty — Construction    of   statute — Fisheries — 

I   Three    mUc    limit — Foreign    fishing    vessels — 

**  Fishing'*  —    ')9   Geo.   If  I.,  c.  38    (Imp.)  — 

I  R.  S.  C.  cc.  94  d  95.1— Where  fi«l^  l^ad  been 

I  enclosed   in  a   seine  more  than  three  marine 

miles  from  the  coast  of  Nova  Scotia  and  the 

seine  pursed  up  and  secured  to  a  foreign  ves- 

I  sel,  and  the  vessel  was  afterwards  seized  with 

.   the   seine   still   so   attached    within   the  three 

mile  limit,  her  crew  being  then  engaged  in  the 

act  of  bailing  the  fish  out  of  the  seine:  Held, 

'   Strong,  C.J..  and  Gwynne,  J.,  dissenting,  af- 

,  firming  the  decision  of  the  court  below,  that 

;  the   vessel   when  so  seized   was   "  fishing "   in 

violation  of  the  convention  of  1818.  between 
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Great  Britain  and  the  United  States  of  Ame- 
rica and  of  the  Imperial  Act  59  Geo.  III.,  c. 
38,  and  the  Revised  Statutes  of  Canada,  c.  94, 
and  consequently  liable  with  her  cargo,  tackle, 
rigging,  apparel,  furniture,  and  stores  to  be 
condemned  and  forfeited.  The  Ship  "  Frede- 
rick Gerring,  Jjr."  v.  The  Queen,  xxvii.,  271. 

7.  B.  N,  A.  Act,  8.  142-^Au>ard  of  1870, 
Validity  of — Upper  Canada  improvement  fund 
—School  fund—B.  N.  A,  Act,  s.  109— Trust 
credited  hp — Effect  of  confederation  on  trust. 1 
— The  arbitrators  appointed  in  1870.  under 
s.  142  of  the  B.  N.  A.  Act,  were  authorized 
to  **  divide  "  and  **  adjust "  the  accounts  in 
dispute  between  the  Dominion  of  Canada  and 
the  Provinces  of  Ontario  and  Quebec,  respect- 
ing the  former  Province  of  Canada.  In  deal- 
ing with  the  common  school  fund  established 
under  12  Vict.  c.  200  (Can.),  they  directed 
the  principal  of  the  fund  to  be  retained  by 
the  Dominion  and  the  income  therefrom  to  be 
paid  to  the  provinces. — Held,  that  even  if 
there  was  no  ultimate  "  division  and  adjust- 
ment," such  as  the  statute  required,  yet  the 
ascertainment  of  the  amount  was  a  necessary 
preliminary  to  such  "  division  and  adjust- 
ment." and  therefore  intra  vires  of  the  arbi- 
trators.— Held,  further,  that  there  was  a  di- 
vision of  the  beneficial  interest  in  the  fund, 
and  a  fair  adjustment  of  the  rights  of  the 
provinces  in  it  which  was  a  proper  exercise 
of  the  authority  of  the  arbitrators  under  the 
statute.— By  12  Vict.  c.  200,  s.  3  (Can.),  one 
million  acres  of  the  public  l^nds  of  the  Pro- 
vince of  Canada  were  to  be  set  apart  to*  be 
sold,  and  the  proceeds  applied  to  the  creation 
of  the  ''common  school  fund,"  provided  for 
in  s.  1.  The  lands  so  set  apart  were  all  in 
the  present  Province  of  Ontario. — Held,  that 
the  trust  in  these  lands  created  by  the  Act 
for  the  common  schools  of  Canada  did  not 
cease  to  exist  at  confederation,  so  that  the 
unsold  lands  and  proceeds  of  sales  should 
revert  to  Ontario,  but  such  trust  continued 
in  favour  of  the  common  schools  of  the  new 
Provinces  of  Ontario  and  Quebec. —  In  the 
agreement  of  reference  to  the  arbitrators  ap- 
pointed under  Acts  passed  in  1891  to  adjust 
the  said  accounts  questions  respecting  the 
Upper  Canada  improvement  fund  were  ex- 
cluded, but  the  arbitrators  had  to  determine 
and  award  upon  the  accounts  as  rendered  by 
the  Dominion  to  the  two  provinces  up  to 
January,  1889.  —  Held,  that  the  arbitrators 
could  pass  upon  the  right  of  Ontario  to  de- 
duct a  proportion  of  the  schools  lands,  the 
amount  of  which  was  one  of  the  items  in  the 
accounts  so  rendered.  Provinces  of  Ontario 
and  Quebec  v.  Dominion  of  Canada:  In  re 
Common  School  Fund  and  Lands,  xxviii.,  G09. 

8.  B.  N.  A.  Act,  1867,  s.  Ill  —  Debts  of 
Province  of  Canada  —  Deferred  liabilities — 
Toll  bridge— 8  Vict.  c.  90  iCan.)—Revcrsion 
to  Crown  —  Indemnity  —  Arbitration  and 
award  —  Condition  precedent  —  Petition  of 
right — Remedial  process.l — A  toll  bridge  with 
its  necessary  buildings  and  approaches  was 
built  and  maintained  by  Y.  at  Chambly,  in 
the  Province  of  Quebec,  in  1845.  under  a 
franchise  granted  to  him  by  an  Act  (8  Vict, 
c.  90)  of  the  late  Province  of  Canada,  in  1845, 
on  the  condition  therein  expressed  that  on  the 
expiration  of  the  term  of  fifty  years  the  works 
should  vest  in  the  Crown  as  a  free  bridge  for 
public  use  and  that  Y.,  or  his  representatives 
should  then  be  compensated  therefor  by  the 
Crown,  provision  being  also  made  for  ascer- 


taining the  value  of  the  works  by  arbitration 
and  award.  Held,  affirming  the  judgment  of 
the  Exchequer  Court  of  Canada  (6  Ex.  C.  R. 
103),  that  the  claim  of  the  suppliants  for  the 
value  of  the  works  at  the  time  they  vested  in 
the  Crown  on  the  expiration  of  the  fifty  years' 
franchise  was  a  liability  of  the  late  Province 
of  Canada  coming  within  the  operation  of 
8.  Ill  of  the  British  North  America  Act,  1867, 
and  thereby  imposed  on  the  Dominion ;  that 
there  was  no  lien  or  right  of  retention  charged 
upon  the  property ;  and  that  the  fact  that  the 
liability  was  not  presently  payable  at  the  date 
of  the  passing  of  the  British  North  America 
Act,  1867,  was  immaterial.  The  Attorney- 
General  of  Canada  v.  The  Attorney-General 
of  Ontano  ([1897]  A.  C.  199;  25  Can.  S.  C. 
R.  434)  followed.  Hdld,  also,  that  the  arbi- 
tration provided  for  by  s.  3  of  the  Act,  8 
Vict  c.  90,  did  not  impose  the  necessity  of 
obtaining  an  award  as  a  condition  precedent 
but  merely  afforded  a  remedy  for  the  recovery 
of  the  value  of  the  works,  at  a  time  when  the 
parties  interested  could  not  have  resorted  to 
the  present  -  remedy  by  petition  of  right,  and 
that  the  suppliants*  claim  for  compensation 
under  the  provisions  of  that  Act  (8  Vict.  c. 
90),  was  a  proper  subject  for  petition  of  right 
within  the  jurisdiction  of  the  Exchequer  Court 
of  Canada.     The  Queen  v.  Yule,  xxx.,  24. 

(The  Privy  Council  refused  leave  to  ap- 
peal.) 

9.  Treaties  with  Indians — Contingent  an^ 
nuities—B,  N.  A.  Act  (1867)  s,  112— Debts 
of  the  Province  of  Canada — Ites  judicata.'\ — 
The  award  complained  of  by  the  Province  of 
Quebec  determined  that  certain  payments 
made  by  the  Dominion  of  Canada  in  virtue  of 
the  Huron  and  Superior  Treaties  with  the 
Ojibeway  Indians  for  arrears  of  augmented 
annuities  and  interest  from  1867  to  1873,  and 
for  increased  annuities  in  excess  of  the  fixed 
annuities  with  interest  paid  subsequently 
should  be  taken  into  account  and  included  in 
the  debt  of  the  late  Province  of  Canada  men- 
tioned in  s.  112  of  the  British  North  America 
Act,  1867.  Held,  affirming  the  decision  of  the 
arbitrators,  that  the  question  of  these  con- 
tingent annuities  had  been  considered  and  de- 
cided by  Her  Majesty's  Privy  Council  in  the 
case  of  The  Attorney-General  of  Canada  v. 
2'he  Attorney-General  of  Ontario  ([1897]  A. 
C.  199),  and  that  the  payments  so  made  by 
the  Dominion  were  recoverable  from  the  Pro- 
vinces of  Ontario  and  Quebec  conjointly  in  the 
same  manner  as  the  original  annuities.  Pro- 
vince of  Quebec  V.  Dominion  of  Canada  Arbi- 
tration; In  re  Indian  Claims,  xxx.,  151. 

10.  Constitutional  law — Construction  of  B. 
I  N.  A.  Acts  —  Representation  of  provinces  in 
I  House  of  Commons — Aggregate  population  of 

Canada,] — In  determining  the  number  of  re- 
!  presentatives  to  which  Ontario,  Nova  Scotia, 
and  New  Brunswick  are  respectively  entitled 
after  each  decennial  census,  the  words  '*  aggre- 
gate population  of  Canada  "  in  s.-s.  4  of  s.  51 
of  the  B.  N.  A.  Act,  1867,  mean  the  whole 
population  of  Canada  including  that  of  pro- 
vinces which  have  been  admitted  subsequently 
to  the  passing  of  that  Act.  The  special  terms 
on  which  the  Province  of  Prince  Edward 
Island  was  admitted  into  the  Dominion  do 
not  except  that  province  from  the  general 
operation  of  the  clauses  of  the  B.  N.  A.  Act 
1807,  as  to  representation  in  the  House  of 
Commons  as  above  stated.  In  re  Representa- 
tion in  the  House  of  Commons  of  Canada^ 
xxxiii..  475 :  594. 
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11.  Indian  treaty  A'o.  S — North-west  angle 
—TUle  to  landd^B,  N,  A.  Act,  »«.  91,  92, 
109,  117. 

See  Indian  Lands,  1. 


2.  Dominion  Acts. 

12.  Potters  of  legislation — Dominion  Con- 
irorerted  Elections  Act,  1874 — Jurisdiction — 
Provincial  courts — CivU  rights — Procedure — 
B.  N.  A.  Act,  1867.  ss.  18.  41.  91,  s.-ss.  IS  d  U 
of  s.  92,  and  ss.  101  d  129 — Dominion  courts.] 
—The  Parliament  of  Canada  by  "The  Do- 
minion Controverted  Elections  Act,  1874/* 
imp<»ed  on  provincial  courts  and  the  judges 
thereof  the  duty  of  trying  controverted  elec- 
tions of  members  of  the  House  of  Commons. 
After  the  general  elections  of  1878,  L.  filed 
an  election  petition  in  the  Superior  Court, 
Province  of  Quebec,  against  the  return  of  V. 
as  a  member  of  the«  House  of  Commons.  V. 
objected  to  the  jurisdiction  of  the  court  held 
by  Meredith,  C.J.,  on  the  ground  that  the  Act 
was  ultra  fires. — Held,  affirming  the  judgment 
of  Meredith,  C.J.  (5  Q.  L.  R.  1),  that  the  Act 
was  not  ultra  vires  of  Parliament,  and  whe- 
ther or  not  it  established  a  Dominion  court. 
Parliament  had  jurisdiction  to  give  to  the 
Superior  Courts  of  the  respective  provinces, 
and  the  judges  thereof,  the  power,  and  to  im- 
pose upon  them  the  duty,  of  trying  contro- 
verted elections  of  members  of  the  House  of 
Commons,  and  did  not,  in  utilizing  existing 
judicial  officers  and  established  courts  to  dis- 
charge the  duties  assigned  to  them  by  the  Act, 
in  any  particular,  invade  the  rights  of  the 
Provincial  Legislatures.  —  Upon  abandonment 
by  the  House  of  Commons  of  the  jurisdiction 
exercised  over  controverted  elections  without 
express  legislation  thereon,  the  power  of  deal- 
ing therewith  would  fall,  tp«o  facto,  within 
the  jurisdiction  of  the  Superior  Courts  of  the 
provinces  by  virtue  of  the  inherent  original 
jurisdiction  of  such  powers  over  civil  rights. — 
The  Dominion  Parliament  has  the  right  to 
interfere  with  civil  rights,  when  necessary  for 
the  purpose  of  legislating  generally  and  ef- 
fectually in  relation  to  matters  within  its 
jarisdiction.-— The  exclusive  power  of  legisla- 
tion given  to  Provincial  Legislatures  by  s.-s.  14 
of  8.  92,  B.  N.  A.  Act,  over  procedure  m  civil 
matters,  means  procedure  in  civil  matters 
within  the  powers  of  the  Provincial  legisla- 
tures.—Per  Ritchie,  C.J.,  and  Taschereau 
and  Gwynne,  JJ.  The  "  Dominion  Controvert- 
ed  Elections  Act,  1874,"  established,  as  the 
Act  of  1873  did,  as  respects  elections,  a  Do- 
minion court.  MontmoreHcy  Election  Case; 
Valin  V.  Langlois,  iii.,  1. 

[The  Privy  Council  refused  leave  to  appeal 
from  this  judgment.    5  App.  Cas.  117.] 

13.  Supreme  Court  Acts — Appeals  denied 
hu  Provincial  Legislatures.] — Quwre,  per 
Fournier  and  Henry,  JJ.,  Can  the  Parliament 
of  Canada  give  a  right  to  an  appeal  in  cases 
where  the  local  Legislature  has  expressly  de- 
nied it?    Danjou  v.  Marquis,  iii.,  251. 

14.  Canada  Temperance  Act,  1878 — Powers 
of  Parliament— Sections  91  &  92,  B.  N.  A. 
Act,  1867  —  Sale  of  intoseicating  liquors  — 
Prohibition.]— Held.  1.  That  "The  Canada 
Temperance  Act,  1878,"  is  within  the  legisla- 
tive authority  of  the  Parliament  of  Canada. 
2.  That  by  the  B.  N.  A.  Act,  1867,  plenary 
powers  of  legislation  are  given  to  the  Parlia- 


ment of  Canada  over  all  matters  within  the 
scope  of  its  jurisdiction,  and  that  they  may 
be  exercised  either  absolutely  or  conditionally ; 
in  the  latter  case  the  legislation  may  be  made 
to  depend  upon  some  subsequent  event,  and 
may  be  brought  into  force  in  one  part  of  the 
Dominion  and  not  in  the  other.  3.  That 
under  powers  in  s.-s.  2  of  s.  91,  B.  N.  A.  Act, 
1867,  as  to  the  "  regulation  of  trade  and  com- 
merce," the  Parliament  of  Canada  alone  has 
authority  to  prohibit  traffic  in  intoxicating 
liquors  in  the  Dominion  or  in  any  part  of  it, 
and  the  court  has  no  right  whatever  to  in- 
quire what  motive  induced  Parliament  to  ex- 
ercise its  powers.  (Henry,  J.,  dissenting.) 
The  Mayor,  etc.,  of  Fredericton  v.  The  Queen, 
iii.,  505.  ^ 

See  7  App.  Cas.  829. 

15.  Legislative  jurisdiction  —  Navigation 
and  shipping — Maritime  Court  of  Ontario.] — 
Held,  that  40  Vict.  c.  21  (D.)  establishing  a 
court  of  maritime  jurisdiction  for  the  Pro- 
vince of  Ontario,  is  intra  vires  of  the  Do- 
minion Parliament.     "  The  Picton,'*  iv.,  648. 

16.  Warehouse  receipts  —  Banking  Act — 
34  Vict.  c.  5,  ss.  46,  -^7,  48  (D.)— Jurisdic- 
tion of  Parliament  of  Canada.] — Per  Four- 
nier, Henry  and  Taschereau,  JJ.  The  pro- 
visions of  ss.  46,  47,  and  48  of  34  Vict.  c. 
5  (D.)  are  within  the  legislative  jurisdiction 
of  the  Parliament  of  Canada.  Merchants 
Bank  of  Canada  v.  Smith,  viii.,  512. 

17.  Obiter  dictum — Foreign  corporation  — 
Winding-up  Act  —  Insolvency  —  Powers  of 
Parliament  —  Conflict  of  laws  —  4'^  Vict.  c. 
2S  {D,)]—Per  Ritchie,  C.J.,  and  Strong,  J., 
That  although  the  provisions  of  the  Winding- 
up  Act  do  not  apply  to  foreign  corporations, 
yet,  in  this  decision,  there  is  nothing  which 
might  impugn  the  powers  of  the  Parliament 
of  Canada  in  respect  to  insolvent  foreign  cor- 
porations by  express  provisions  not  in* conflict 
with  any  imi)erial  legislation.  Merchants 
Bank  of  Halifax  v.  Oillespie,  x.,  312. 

18.  Legislative  jurisdiction  —  Vice-Admir- 
alty Courts  —  Penalties — Illegal  distilling — 
SI  Vict.  c.  8,  s.  156— Inland  Revenue  Act, 
1867.]— So  much  of  s.  156  of  the  Inland 
Revenue  Act,  1867,  as  gives  the  Court  of 
Vice-Admiralty  jurisdiction  in  prosecutions 
for  penalties  and  forfeitures  incurred  there- 
under, is  intra  vires,  notwithstanding  such 
court  is  established  in  Canada  by  Imperial 
authority.  Valin  v.  Langlois  (3  Can.  S.  C. 
R.  1,  5  App.  Cas.  115)  discussed  and  fol- 
lowed. Attorney-General  of  Canada  v.  Flint. 
xvi.,  707. 

19.  Appeal  to  Supreme  Court  of  Canada — 
Constitutional  late— 42  Vict.  c.  39  s.  6  (D.)] 
— Per  Taschereau,  J.  The  provision  for  an 
appeal  to  the  Supreme  Court  of  Canada  by 
s.  6  of  c.  39  of  the  statutes  of  Canada,  42 
Vict.,  is  ultra  vires  of  the  Parliament  of  Can- 
ada. Grand  Trunk  Ry.  Co.  v.  Credit  Valley 
Ry.  Co.  et  al.  Doutre,  Constitution  of  Can- 
ada, p.  337. 

20.  Winding-up  Act  —  R.  8.  C.  c.  129,  s.  S 
— Foreign  corporations.] — Section  3  of  **  The 
Winding-up  Act,"  R.  S.  C  c.  129.  which  pro- 
vides that  the  Act  applies  to  inrorporated 
trading  companies  doing  business  'n  Canada 
wheresoever  incorporated  is  intra  vires  of  the 
Parliament  of   Canada.     Judgment   appealed 
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from  (16  Q.  L.  R.  79)  affirmed.  Allen  v.  | 
Hanson;  In  re  Scottish  Canadian  Asbestos  ! 
Co.,  xviii.,  667.  | 


2L  Lcflitlativc  jurisdiction  —  Winding  up 
insolvent  hank — Banking  and  incorporation  of 
hanks — Bankruptcy  and  insolvency — 31  Vict, 
c.  11  {J).)—SS  Vict,  c.  40  (D.)-~B.  y.  A. 
Act,  s.  91 — Crown  lands  —  Exemption  from 
taxation— R.  8.  O.  1S87,  c.  193,  s.  7,  s.-s.  1.1 
— In  1866  the  Bank  of  Upper  Canada  be- 
came insolvent  and  assigned  all  its  property 
and  assets  to  trustees.  By  31  Vict.  c.  17.  the 
Dominion  Parliament  incorporated  said  trus- 
tees giving  them  authority  to  carry  on  the 
business  of  the  bank^o  far  as  was  necessary 
for  winding  up  the  same.  By  33  Vict.  c.  40 
all  the  property  of  the  bank  vested  in  the 
trustees  was  transferred  to  the  Dominion 
Government  which  became  j^eized  of  all  the 
powers  of  the  trustees. — Held,  affirming  the 
judgment  appealed  from  (suh  nom.  The  Queen 
V.  County  of  Wellington,  17  Ont.  App.  R. 
421)  that  these  Acts  were  intra  vires  of  the 
Dominion  Parliament. — Per  Ritchie,  C.J., 
that  the  legislative  authority  of  Parliament 
over  "  banking  and  the  incorporation  of 
banks  **  and  over  "  bankruptcy  and  insolv- 
ency "  empowered  it  to  pass  said  Acts. — Per 
Strong,  Taschereau.  and  Patterson,  JJ.,  the 
authority  to  pass  said  Acts  cannot  be  refer- 
red to  the  legislative  jurisdiction  of  Parlia- 
ment over  **  banking  and  incorporation  of 
banks  "  but  to  that  over  '*  bankruptcy  and  in- 
solvency "  only.  — After  the  property  of  the 
bank  became  vested  in  the  Dominion  Govern- 
ment a  piece  of  land  included  therein  was 
sold  and  a  mortgage  taken  for  the  purchase 
money,  the  mortgagor  covenanting  to  pay  the 
taxes.  Not  having  done  so,  the  land  was  sold 
for  non-payment.  In  an  action  to  set  aside 
the  tax  sale. — Held,  affirming  the  judgment 
appealed  from,  that  the  Crown  having  a 
beneficial  interest  in  the  land  it  was  exempt 
from  taxation  as  Crown  lands.  Quirt  v.  The 
Queen,  xix.,  510. 

t 

22.  Legislative  jurisdiction  —  Administra- 
tion of  justice  —  Provincial  courts  —  Ap- 
pointment of  judges  —  Criminal  procedure — 
B.  y.  A.  Act,  1867,  s.  92,  s.-s.  IJ^— References 
under  5}  <l-  5.5  Vief.  c.  2o  (Z).)] — The  power 
given  to  the  Provincial  Governments  by  the 
B.  N.  A.  Act,  1867.  s.  92.  s.-s.  14,  to  legislate 
regarding  the  constitution,  maintenance  and 
organization  of  provincial  courts  includes  the 
power  to  define  the  jurisdiction  of  such  courts 
territorially  as  well  as  in  other  respects  and 
also  to  define  the  jurisdiction  of  the  judges 
who  constitute  such  courts. — C.  S.  B.  C.  c. 
25,  8.  14,  enacts  that  **  any  County  Court 
judge  appointed  under  this  Act  may  act  as 
County  Court  judge  in  any  other  district  upon 
the  death,  illness,  or  unavoidable  absence  of. 
or  at  the  request  of  the  judge  of  that  district, 
and  while  so  acting  the  said  first  mentioned 
judge  shall  possess  all  the  powers  and  auth- 
orities of  a  County  Court  judge  in  the  said 
district;  provided,  however,  the  said  judge 
so  acting  out  of  his  district  shall  immediately 
thereafter  report  in  writing  to  the  Provincial 
Secretary  the  fact  of  his  so  doing  and  the 
cause  thereof,"  and  by  53  Vict.  c.  8,  s.  9 
(B.  C),  it  is  enacted  that  **  until  a  County 
Court  judge  of  Kootenay  is  appointed,  the 
judge  of  the  County  Court  of  Yale  shall  act 
as  and  perform  the  duties  of  the  County 
Court  judge  of  Kootenay.  and  shall,  while  so 
acting,   whether  sitting   in   the  County  Court 


District  of  Kootenay  or  not.  have,  in  respect 
of  all  actions,  suits,  matters,  or  proceedings 
being  carried  on  in  the  County  Court  of 
Kootenay,  all  the  powers  and  authorities  that 
the  judge  of  the  County  Court  of  Kootenay, 
if  appointed  and  acting  in  the  said  district, 
would  have  possessed  in  respect  of  such  ac- 
tions, suits,  matters,  and  proceedings ;  and  for 
the  purpose  of  this  Act,  but  not  further,  or 
otherwise,  the  several  districts  as  defined  by 
ss.  5  &  7  of  the  County  Courts  Act.  over 
which  the  County  Court  of  Yale  and  the 
County  Court  of  kootenay,  respectively,  have 
jurisdiction  shall  be  united." — Held,  that 
these  statutes  were  intra  vires  of  the  Legis- 
lature of  British  Columbia  under  said  section 
of  the  B.  N.  A.  Act,  1867.— By  the  Dominion 
statute.  51  Vict.  c.  47,  *'  The  Speedy  Trials 
Act,"  jurisdiction  is  given  to  *'  any  judge  of 
the  Countj'  Court,"  to  try  certain  criminal  of- 
fences. —  Held,  that  the  expression,  **  any 
judge  of  the  County  Court,"  in  such  Act 
means  any  judge  having  by  force  of  the  pro- 
vincial law  regulating  the  constitution  and 
organization  of  County  Courts,  jurisdiction 
in  the  particular  locality  in  which  he  may 
hold  a  **  speedy  trial."  The  statute  would  not 
authorize  a  County  Court  judge  to  hold  a 
"  speedy  trial  "  beyond  the  limits  of  his  ter- 
ritorial jurisdiction  without  authority  from 
the  Provincial  Legislature  to  do  so. — •*  The 
Speedy  Trials  Act"  is  not  a  statute  confer- 
ring jurisdiction,  but  is  an  exercise  of  the 
power  of  Parliament  to  regulate  criminal  pro- 
cedure.— Per  Taschereau,  J.  It  is  doubtful  if 
Parliament  had  power  to  nass  those  sections 
of  54  &  55  Vict.  c.  25.  which  empower  the 
Governor-General-in-Council  to  refer  certain 
matters  to  the  Supreme  Court  of  Canada  for 
an  opinion.  Re  County  Court  Judges  {B. 
C)    xxi..  446. 

23.  Tcrritori<il  rights  —  Exercise  of — Ter- 
ritorial or  prerogative  rights  —  Beneficial  in- 
terest —  Great  seal  —  Suits  hy  Dominion. 
Oovernment  —  Exchequer  Court  —  Jurisdic- 
tion.']— The  Crown,  in  i^ight  of  the  Dominion, 
has  a  right  to  take  proceedings  to  restrain  an 
individual  from  making  use  of  a  provincial 
grant  in  a  way  to  embarrass  the  Dominion  in 
the  exercise  of  its  territorial  rights. — The 
rights  of  the  Crown,  territorial  or  prerogative, 
are  to  be  passed  under  the  Great  Seal  of  the 
Dominion  or  province  (as  the  case  may  be), 
in  which  is  vested  the  beneficial  interest  there- 
in.— The  Parliament  of  Canada  has  the  right 
to  enact  that  all  actions  and  suits  of  a  civil 
nature  at  common  law  or  equity,  in  which 
the  Crown  in  right  of  the  Dominion  is  plain- 
tiff or  petitioner,  may  be  brought  in  the  Ex- 
chequer Court.  Taschereau,  J.,  duhitante, 
Farwell  v.  The  Queen,  xxii.,  553. 

24.  Foreshore  of  harbour  —  Property  in 
—Jt^  Vict.  c.  1,  s.  18  (D,)— Authority  to  rail- 
icaff  company  to  use  foreshore — Jus  publicum 
— Access  to  public  harbour. ^ — The  Dominion 
statute,  44  Vict.  c.  1,  s.  18,  gave  the  C.  P. 
Ry.  Co.  the  right  to  take  and  use  the  land 
below  high  water  mark  in  any  stream,  lake, 
etc.,  so  far  as  required  for  the  purposes  of 
the  railway. — Held,  that  the  right  of  the  pub- 
lic to  have  acce.ss  to  a  harbour,  the  fore- 
shore of  which  had  been  taken  by  the  com- 
pany under  this  Act,  was  subordinate  to  the 
rights  given  to  the  company  thereby,  and 
the  latter  could  prevent  by  injunction  an 
interference  with  the  use  of  the  foreshore  so 
taken.  City  of  Vancouver  v.  Canadian  Paci- 
fic Ry.  Co.,  xxiii..  1. 
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25,  Dominion  Oovernment  —  Liability  to 
action  for  tort  —  Injury  to  property  on  pub- 
lie  trork — Xon-feasance — 39  Vict.  c.  27  (D.) 
—R.  S:  C.  c.  40,  8.  6-^50  d  51  Vict,  c.  16 
\  /> ».]— 50  &  51  Vict.  c.  1(5.  ss.  1(5  and  58  oon- 
fer?  iii>on  the  subject  a  new  or  enlar^^ed  right 
to  maintain  a  petition  of  right  against  the 
Crown  for  damages  in  respect  of  a  tort  (Tas- 
cberean.  J.,  expressing  no  opinion  on  this 
point!.— By  50  &  51  Vict.  c.  10,  s.  16  (D.), 
the  Exchequer  Court  is  given  jurisdiction  to 
hear  and  determine  inter  alia:  "(c)  Every 
claim  against  the  Crown  arising  out  of  any 
death  or  injury  to  the  person,  or  to  the  pro- 
perty, on  any  public  wx)rk,  resulting  from 
the  negligence  of  any  oflBcer  or  servant  of  the 
Crown  while  acting  within  the  scope  of  his 
daties  or  employment:  (d)  Every  claim 
against  the  Crown  arising  under  any  law^  of 
Canada."  ...  In  1877  the  Dominion  Gov- 
ernment became  possessed  of  the  property  in 
the  City  of  Quebec,  on  which  the  Citadel  is 
situated.  Many  years  before  that  a  drain 
bad  been  constructed  through  this  property 
by  the  Imperial  authorities,  the  existence  of 
which  was  not  known  to  the  oflBccrs  of  the 
Dominion  Government,  and  it  was  not  dis- 
oorered  at  an  examination  of  the  premises  in 
1881)  by  the  city  engineer  of  Quebec  and 
oth«»r8.  Before  1877  this  drain  had  become 
choked  up,  and  the  water  escaping  gradually 
loosened  the  earth,  until,  in  1889,  a  large 
portion  of  the  rock  fell  from  the  cliff  into  a 
street  of  the  city  below,  causing  great  dam- 
aee.  for  which  compensation  was  claimed 
from  the  Government. — Held,  j^er  Taschereau, 
GwxTine  and  King.  JJ.,  affirming  the  decision 
of  the  Exchequer  Court,  that  as  the  injury 
to  the  property  of  the  city  did  not  occur  upon 
a  pablic  work,  s.-s.  (c)  of  the  above  Act  did 
pot  make  the  Crown  liable,  and,  moreover, 
there  was  no  evidence  that  the  injury  was 
nosed  by  the  negligence  of  any  officer  or  ser- 
vant of  the  Crown  while  acting  within  the 
«-0{>e  of  his  duties  or  employment. — Ijcld.  per 
Strong.  C.J.,  and  Fournier,  J.,  that  while 
S.-S.  (cl  of  the  Act  did  not  appiy  to  the  esse, 
the  city  was  entitled  to  relief  under  s.-s.  (d)  ; 
that  the  words  "  any  claim  against  the 
Crown  '*  in  that  sub-section,  witJiout  the  ad- 
ditional words,  would  include  a  claim  for  a 
tort:  that  the  added  words  "ansing  under 
any  law  of  Canada,"  do  not  necessarily  mean 
any  prior  existing  law  or  statute  law  of  the 
Dominion,  but  might  be  interpreted  as  mean- 
in?  the  general  law  of  any  province  of  Can- 
ada, and  even  if  the  meaning  be  restricted  to 
the  statute  law  of  the  Dominion,  the  effect  of 
s.  58  of  50  &  51  Vict.  c.  16  is  to  reinstate  the 
provision  contained  in  s.  6  of  the  repealed  Act 
R.  S.  C.  c.  40,  which  gives  a  remedy  for  in- 
jmr  to  property  in  a  case  like  the  present; 
that  this  case  should  be  decided  according  to 
the  law  of  Quebec,  regulating  the  rights  and 
duties  of  proprietors  of  land  situated  on  dif- 
ferent levels;  and  that  under  such  law  the 
Crown,  as  proprietor  of  land  on  the  higher 
level,  was  bound  to  keep  the  drain  thereon 
in  good  repair,  and  was  not  relieved  from  lia- 
bility for  damage  caused  by  neglect  to  do  so 
by  the  ignorance  of  its  officers  of  the  existence 
of  the  drain. — Held,  also,  per  Strong,  C.J., 
and  Fournier.  J.,  that,  independently  of  the 
enlarged  jurisdiction  conferred  by  50  &  51 
Vif-t.  c.  H;.  the  Oown  would  be  liable  to  dam- 
ages for  the  injury  complained  of  not  as  for 
tort  but  for  a  breach  of  its  duty  as  owner  of 
the  Roperior  heritage,  by  altering  its  natural 
Jtate  to  the  injury  of  the  inferior  proprietor. 
Ctty  of  Quebec  v.  The  Queen,  xxiv..  420. 


26.  Powers  of  executive  councillorH — "  Let- 
ter of  credit  " — Ratification  by  Legislature — 
Obligations  binding  on  the  province — Discre- 
tion of  the  Oovernment  as  to  the  expenditures 
— Petition  of  right — yegoti<ible  instrument — 
"  Bills  of  Exchange  Act,  1S90  "— "  The  Bank 
Act;'  R.  S.  C.  c.  120.]  —  The  Pro- 
vincial Secretary  of  Quebec  wrote  the 
following  letter  to  I).,  with  the  assent  of  his 
colleagues,  but  not  being  authorized  by  order- 
in-council : — **.T'ai  Thonneur  de  vous  informer 
que  le  gouvernement  fera  voter,  dans  le  budget 
suppl6mentaire  de  18D1-92.  un  intern  de  six 
mille  piastres  qui  vous  seront  payees  imni^di- 
atemeiit  apr^s  la  session,  et  cela  d.  titre 
d*acompte  sur  I'impression  de  la  *  Liste  des 
terres  de  la  Couronne,  conc6d(^es  depuis  17(53 
jusqu'au  31  d^cembre,  181)0,'  dont  je  vous  ai 
confi6  I'impression  dans  une  lettre  en  date  du 
14  Janvier.  1891.  Cette  somme  de  six  mille 
piastres  sera  pay6e  au  porteur  de  la  pr6sente 
lettre,  revfitue  de  votre  endossement."  D.  in- 
dorsed the  letter  to  a  bank  as  security  for  ad- 
vances to  enable  him  to  do  the  work. — Held, 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  the  letter  constituted  no  contract 
between  D.  and  the  Government;  that  the 
Provincial  Secretary  had  no  power  to  bind  the 
Crown  by  his  signature  to  such  a  document; 
and  that  a  subsequent  vote  of  the  Legislature 
of  a  sum  of  money  for  printing  *'  liste  des 
terres  de  la  Couronne,"  etc.,  was  not  a  ratifi- 
cation of  the  agreement  with  I).,  the  Govern- 
ment not  being  obliged  to  expend  the  money 
though  authorized  to  do  so,  and  the  vote  con- 
taining no  reference  to  the  contract  with  D., 
nor  to  the  said  letter  of  credit. — Held,  also, 
that  a  bank  cannot  deal  in  such  securities  as 
the  said  letter  of  credit  which  is  dependent 
on  the  vote  of  the  Legislature,  and  therefore 
not  a  negotiable  instrument  within  the  Bills 
of  Exchange  Act  of  1890,  or  the  Bank  Act, 
R.  S.  C.  c.  120,  ss.  45  and  00.  Jacques-Car- 
tier  Bank  v.  The  Queen,  xxv.,  84. 

27.  Municipal  corporation — Powers  of  legis- 
lature —  License — Monopoly — Highways  and 
ferries — Navigable  streams — By-laws  and  re- 
solutions— Intermunicipal  ferry — Tolls — Dis- 
turbance of  licensee — North-West  7'erriiortes 
Act,  R.  8.  C.  c.  50,  ss.  13  and  2k— B.  N.  A. 
.^rt.  «.  92  ».-ss.  H.  10  and  Hi—Rev.  Ord.  N, 
W.  r.  (1888)  c.  28— y.  W.  Ter.  Ord.  No.  7 
of  1891-92,  s.  4.]— The  authority  given  to  the 
Legislative  Assembly  of  the  North- West  Ter- 
ritories, by  R.  S.  C.  c.  .'lO.  and  orders-in- 
council  thereunder,  to  legislate  as  to  "  muni- 
cipal institutions"  and  "matters  of  a  local 
and  private  nature "  (and  perhaps  as  to 
license  for  revenue),  within  the  Territories 
includes  the  right  to  legislate  as  to  ferries. — 
The  Town  of  Edmonton,  by  its  charter,  and 
by  **  The  Ferries  Ordinance  *'  ( Rev.  Ord.  N. 
W.  T.  (1888)  c.  28),  can  grant  the  exclusive 
right  to  maintain  a  ferry  across  a  navigable 
river  which  is  not  within  the  territorial  limits 
of  the  municipality ;  and  as  under  the  charter 
the  powers  vested  in  the  Lieutenant-Go\'ernor- 
in-Council  by  the  Ferries  Ordinance  are 
transferred  to  the  municipality,  such  right 
may  be  conferred  by  license  and  a  by-law  is 
not  necessary. — A  "  club "  or  partnership 
styled  "The  Edmonton  Ferry  Company  "  was 
formed  for  the  purpose  of  building,  establish- 
ing, and  operating  a  ferry  within  the  limits 
assigned  in  the  license  by  the  municipality 
granting  exclusive  rights  to  ferry  across  the 
river  in  question,  the  conditions  being  that 
any  x>erson  could  become  a  member  of  the 
club  by  signing  the   list  of  membership,   and 
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taking  at  least  one  share  of  $5  therein,  which 
share  entitled  the  signer  to  100  tickets  that 
were  to  be  received  in  payment  of  ferry  ser- 
vice according  to  a  prescribed  tariff,  and  when 
expended  could  be  renewed  by  further  sub- 
scriptions for  shares  ad  infinitum.  The  club 
supplied  their  ferryman  with  a  list  of  member- 
shin,  and  established  and  operated  their  ferry, 
without  any  license,  within  a  short  distance 
of  one  of  the  licensed  ferries,  thereby,  as  was 
claimed,  disturbing  the  licensee  in  his  exclu- 
sive rights. — Held,  that  the  establishment  of 
the  club  ferry  and  the  use  thereof  by  members 
and  others  under  their  club  regulations  was 
an  infringpement  of  the  rights  under  the 
license,  and  that  the  licensee  could  recover 
damages  by  reason  of  such  infringement. 
Dinner  v.  Humheratonc,  xxvi.,  252. 

28.  Criminal  Code,  88.  275,  276 — Bigamy — 
Canadian  subject  marrying  abroad — Jurisdic- 
tion of  Parliament. 1 — Sections  275  and  27G 
of  the  Criminal  Code.  1892,  respecting  the 
offence  of  bigamy,  are  intra  vires  of  the  Par- 
liament of  Canada.  Strong.  CJ.,  contra. 
Criminal  Code,  1892;  Bigamy,  xxvii.,  461. 

29.  Oovernment  railway — R.  8.  C.  c.  38. 
s.  50 — Liability  for  negligence  by  employee  of 
the  Crown,] — In  s.  50  of  the  Government 
Railways  Act  (R.  S.  C.  c.  38)  providing  that 
"Her  Majesty  shall  not  be  relieved  from  lia- 
bility by  any  notice,  condition,  or  declaration 
in  the  event  of  any  damage  arising  from  any 
negligence,  omission,  or  default  of  any  officer, 
employee,  or  servant  of  the  Minister,"  the 
words  **  notice,  condition,  or  declaration  *'  do 
not  include  a  contract  or  agreement  by  which 
an  employee  has  renounced  his  right  to  claim 
damages  from  the  Crown  for  injury  from 
negligence  of  his  fellow  servants.  Grand 
Trunk  Railway  Co.  v.  Vogel  (11  Can.  S.  C. 
R.  612)  disapproved.  The  Queen  v.  Grenier, 
XXX.,  42. 

30.  Constitutional  late  —  Powers  of  Can- 
adian Parliament — Prohibited  contract — Con- 
solidated Railway  Act,  1879.1 — For  the  rea- 
sons given  by  the  court  below  the  Supreme 
Court  of  Canada  affirmed  the  judgment  ap- 
pealed from  (Q.  R.  8  Q.  B.  555),  which  held, 
that  the  "Consolidated  Railway  Act,  1879,"  s. 
19,  s.-a.  16,  was  within  the  legislative  jurisdic- 
tion of  the  Parliament  of  Canada,  which,  hav- 
ing power  to  legislate  on  railway  matters,  could 
also  legislate  on  all  incidents  required  to  carry 
out  the  objects  it  had  in  view  connected  with 
and  primarily  intended  to  assist  in  carrying 
out  such  principal  object ;  that  the  capacity  of 
directors  was  such  an  object  essentially  con- 
nected with  the  internal  economy  of  a  railway 
company;  that  a  contract  prohibited  by  sta- 
tute is  void  although  not  specially  stated  to  be 
so  in  the  statute,  which  merely  provides  a 
penalty  against  an  offender,  and  that,  where 
the  president  of  a  railway  company,  subject 
to  that  Act.  entered  secretly  into  partnership 
with  contractors  for  the  construction  of  the 
railway,  no  action  could  be  maintained  upon 
the  partnership  contract  by  him  against  his 
partners.     Macdonald  v.  Riordon,  xxx.,  619. 

31.  Appeal  —  Jurisdiction  —  Legislative 
powers — Appeals  from  the  Court  of  Review — 
5i  d  55  Vict.  c.  25,  s.  S  (D.)—B.  N.  A.  Act, 
18&t,  s.  101 — Illegal  consideration  of  contract 
— Lottery  —  Co-relative  agreements.]  —  The 
power  of  the  Parliament  of  Canada  under  s. 
101  of  the  British  North  America  Act,  1867, 
respecting  a  general  court  of  appeal  for  Can- 


ada is  not  restricted  to  the  establishment  of 
a  court  for  the  administration  of  laws  of 
Canada  and.  consequently,  there  was  consti- 
tutional authority  to  enact  the  provisions  of 
s.  3  of  the  Dominion  statute  54  &  55  Vict, 
c.  25,  authorizing  appeals  from  the  Superior 
Court,  sitting  in  review,  in  the  Province  of 
Quebec. — On  the  merits,  this  appeal  was  al- 
lowed with  costs,  Girouard,  J.,  dissenting,  the 
decision  in  L'Association  St.  Jean-Baptiste  de 
Montreal  v.  Brault  (30  Can.  S.  C.  R.  598), 
respecting  lotteries  and  contracts  for  illegal 
consideration  being  followed.  U Association 
St.  Jean-Baptiste  de  Montr6al  v.  Brault, 
xxxi.,  172. 

32.  Crown  lands — Mining  licenses — Royal- 
ties— Dominion  Lands  Act.] — The  Dominion 
Government,  by  regulations  made  under  The 
Dominion  Lands  Act,  may  validly  reserve  a 
royalty  on  gold  produced  by  placer  mining  in 
the  Yukon  though  the  miner,  by  his  license, 
has  the  exclusive  right  to  all  the  gold  mined. 
Taschereau  and  Sedgewick,  JJ.,  dissenting. 
The  King  v.  ChappeUe,  etc.,  xxxii.,  586. 

[Leave  to  appeal  and  for  a  cross-appeal  to 
the  Privy  Council  granted,  4th  March,  1903; 
(40  Can.  Gaz.  569.)] 

33.  Protection  and  regulation  of  fisheries — 
Fishery  licenses— SI  Viet.  c.  60  (D.)-—B.  N. 
A,  Act,  1867,  88.  91,  92,  109. 

See  FiSHEBiES,  2. 

34.  Jurisdiction  of  Parliament  —  Insolvent 
Act  of  1875,  s.  136 — Fraudulent  purchases  on 
credit  by  person  in  insolvent  circumstances. 

See  Insolvency,  38. 

35.  Supreme  and  Exchequer  Courts  Act, 
8.  51 — Legislative  jurisdiction. 

See  Habeas  Cobpus,  1. 

36.  Validity  of  by4aw  —  Matter  in  contro- 
versy— Jurisdiction  of  Supreme  Court. 

See  Appeal,  33. 

37.  Action  against  Crown — Payment  with 
departmental  sanction  —  Appointment  under 
unconstitutional  statute. 

See  LiQUOB  Laws,  6. 

38.  Liquor  License  Act,  1883 — Legislative 
jurisdiction. 

See  LiQUOB  Laws.  7. 

39.  Canadian  waters — Property  in  beds — 
Public  harbours  —  Erections  in  navigable 
waters — Interference  with  navigation — Rights 
of  fishing — Power  to  grant — Riparian  rights 
— Great  lakes  and  navigable  rivers — Opera- 
tion of  Magna  Charta — Provincial  legislation 
—R.  S.  O.  (1887)  c.  24,  s.  ^7-^5  Vict.  c.  10, 
88.  5-13,  19,  21— R.  S.  Q.  arts.  1375-1378. 

See  No.  5,  ante. 

40.  Convention  of  1818  —  Construction  of 
treaty — Construction  of  statute — Fisheries — 
Three  mile  limit  —  Foreign  fishing  vessels — 
'' Fishing ''—.59  Geo.  III.  c.  38  {Imp.)—R. 
S.  C.  cc.  94,  95. 

See  No.  6,  ante, 

41.  Indian  lands — Treaties  with  Indians — 
Surrender  of  Indian  rights  —  Mines  and 
minerals — Crown  grant — 43  Vict.  c.  28  (D.) 

See  Title  to  Land,  141. 
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3.  Ontasio  Acts. 

42.  B.  N.  A.  Act,  1867,  m.  91,  92^8ale  of 
liquor— Brewers^  licenses  —  **  Other  licenses  '* 
— Regulation  of  trade  and  commerce — Local 
and  municipal  matters — Police  regulations — 
Powers  of  Parliament  of  Canada — Provincial 
legislative  jurisdiction— 31  Vict.  c.  8  (D.) — 
57  Vict.  c.  52  (0»«.)]— The  Act  37  Vict.  c. 
32  (Ont).  is  ultra  tnres  of  the  Legislature  of 
Ontario.  —  Taz&ticm  and  regulation  of  the 
brewer's  trade  is  in  restraint  of  trade  and 
commerce  and  within  the  exclusive  jurisdic- 
tion of  the  Parliament  of  Canada  under  s.  91 
B.  N.  A.  Act.  It  is  not  in  the  exercise  of 
police  regulations,  nor  a  matter  of  a  local  or 
municipal  character  within  the  authority  con- 
ferred upon  Provincial  Legislatures  by  s.-s.  9, 
B.  92,  B.  N.  A.  Act,  and  the  expression  "other 
Hoenses"  therein  does  not  extend  to  brewers' 
licenses  or  other  licenses  which  are  not  of  a 
load  or  municipal  character.  Reg.  v.  Taylor 
(36  U.  C.  Q.  B.  218)  overruled.  Ritchie 
and  Strong.  JJ.,  diss^iting.  iSevern  v.  The 
Queen,  ii.,  70. 

43.  Leoislative  jurisdiction — Ont.  Jud.  Act, 
18S1,  t.  (d— Appeal  to  Supreme  Court — Limi- 
ttttion  of — Conditions.l  —  Section  43  of  the 
Ont  Jud.  Act,  1881,  providing  that  where  the 
amount  in  controversy  is  under  $1,000  no  ap- 
peal shall  lie  from  the  decision  of  the  Court 
of  Appeal  for  Ontario  to  the  Supreme  Court 
of  Canada,  except  by  leave  of  a  judge  of  the 
former  court,  is  ultra  vir^  of  the  I-.egislature 
of  bntario  and  not  binding  on  this  court. 
(Remarks  on  an  order  granting  such  leave  on 
appellant  undertaking  to  ask  no  costs  of 
appeal.)     Clarkson  v.  Ryan,  xvii.,  251. 

44.  British  North  America  Act,  ss.  65,  92 
^Pardoning  power  of  Lieutenant-Governors 
—51  Vict.  c.  5  (O.) — J.'ct  respecting  the 
nwecutive  administration  of  the  laws  of  the 
province — Provincial  penal  legislation.] — ^The 
local  Legislatures  have  the  right  and  power  to 
impose  punishments  by  fine  and  imprisonment 
as  sanction  for  laws  which  they  have  power  to 
enact — The  Lieutenant-Governor  of  a  province 
ii  as  much  the  representative  of  Her  Majesty 
the  Queen  for  all  purposes  of  provincial  gov>- 
emment  as  the  Govemor^General  himself  is 
for  all  purposes  of  the  Dominion  Government. 
—Inasmuch  as  the  Act  51  Vict.  c.  5  (O.)  de- 
clares that  in  matters  within  the  jurisdiction 
of  the  Legislature  of  the  province  all  powers, 
etc.,  which  were  vested  in  or  exercisable  by 
the  Governors  or  Lieutenant-Governors  of  the 
Kveral  provinces  before  Confederation  shall 
be  vested  in  and  exercisable  by  the  Lieuten- 
ant-Governor of  that  province,  if  there  is  no 
proceeding  in  dispute  which  has  been  attempt- 
ed to  be  justified  under  51  Vict.  c.  5  (O.),  it 
is  impossible  to  say  that  the  powers  to  be 
exercised  by  the  said  Act  by  the  Lieutenant- 
Governor  are  unconstitutional. — Qucere,  Is  the 
power  of  conferring  by  legislation  upon  the 
representative  of  the  Crown,  such  as  a 
Colonial  Governor,  the  prerogative  of  pardon- 
ing in  the  Imperial  Parliament  only  or,  if 
not  in  what  legislature  does  it  reside? — 
Gwynne,  J.,  dissenting,  was  of  opinion  that  51 
Vict  c.  5  (O.),  is  ultra  vires  of  the  Provin- 
cial Legislature.  Attomcy-Qeneral  of  Canada 
V.  Attomey-Oeneral  of  Ontario,  xxiii.,  458. 

45.  Local  Option  Act— 53  Vict.  o.  56,  s.  18 
(0.)-^4  Vict.  c.  A6  (O.)— Constitutionality 
—Prohibition  —  Sales  hy  retail  —  Legislative 
poicerg.]— The  statute  53   Vict.  c.  5(5,  s.   18 

8.  c.  D. — 10 


'(O.)  allowing,  under  certain  conditions,  muni- 
cipalities to  pass  by-laws  for  prohibiting  the 
sale  of  spirituous  liquors  is  intra  vires  the 
Ontario  Legislature,  as  is  also  s.  1  of  54  Vict, 
c.  46,  which  explains  it,  but  the  prohibition 
can  only  extend  to  sale  by  retail,  in  re  Local 
Option  Act  (18  Ont.  App.  R.  572)  approved. 
Gwynne  and  Sedgewick,  JJ.,  dissenting. 
Uuson  V.  Council  of  South  Norwich,  xxiv., 
145. 

See  [1896]  A.  C.  348,  and  No.  46  infra. 

46.  Reference  hy  Governor-in-Council — Con- 
stitutional law  —  Prohibitory  laws  —  Intoxi- 
cating liquors — British  North  America  Act, 
ss.  91  and  92  —  Provincial  jurisdiction  —  53 
Vict.  c.  56,  s.  18  (0.)—54  Vict.  c.  Ji6  (O.)  — 
Local  option — Canada  Temperance  Act,  18^8.] 
— A  provincial  legislature  has  not  jurisdiction 
to  prohibit  the  sale,  either  by  wholesale  or 
retail,  within  the  province,  of  spirituous,  fer- 
mented or  other  intoxicating  liquors.  —  Per 
Strong,  C.J.,  and  Fournier,  J.,  dissenting. 
A  provincial  legislature  has  jurisdiction  to 
prohibit  the  sale  within  the  province  of  such 
liquors  by  retail,  but  not  by  wholesale;  and 
if  any  statutory  definition  of  the  terms  whole- 
sale and  retail  be  required,  legislation  for  such 
purpose  is  vested  in  the  Dominion  as  apper- 
taining to  the  regulation  of  trade  and  com- 
merce.— A  provincial  legislature  has  not  juris- 
diction to  prohibit  the  manufacture  of  such 
liquors  within,  or  their  importation  into,  the 
province. — The  Ontario  Legislature  had  not 
jurisdiction  to  enact  the  18th  section  of  the 
Act  53  Vict  c.  56,  as  explained  by  54  Vict, 
c.  46.  The  Chief  Justice  and  Fournier,  J., 
dissenting.  In  re  Prohibitory  Liquor  Laws, 
xxiv.,  170.    Memo.— See  (1896)   A.  C.  348. 

47.  Legislative  jurisdiction — B.  N.  A.  Act. 
1867,  ss.  91,  92— R.  8.  O.  (1877)  c.  162— 
Statutory  conditions — Fire  insurance — Valid- 
ity of  provincial  statute — Regulation  of  trade 
and  commerce. 

See  Insurance,  Fire,  68. 

48.  Legislative  jurisdiction  —  Escheats  for 
want  of  heirs— B.  N.  A.  Act  (1867)  ss.  91,  92 
102,  109— R.  S.  O.  (1877)  c.  9^,  * 

See  Crown,  56. 

49.  Ont.  Jud,  Act,  s.  4S — Leave  to  appeal. 

See  Judicature  Acts,  1. 

50.  Canadian  waters  —  Property  in  beds  — 
Public  harbours  —  Erections  in  navigable 
waters — Interference  with  navigation — Rights 
of  fishing — Power  to  grant— Riparian  rights 
— Great  lakes  and  navigable  rivers — Operation 
of  Magna  Charta — Provincial  legislation — R 
?\9'A^^'^^  r^-  ^^''  «•  -^7-55  Vict.  c.  10,  ss. 
5-13,  19,  21— R.  S.  O.  arts.  1375-1378. 

See  No.  5,  ante. 


4.  Quebec  Acts. 

51.  CivU  rights  —  Stamp  duties  —  Consoli- 
dated Revenue  Fund — Filings  in  court— In- 
dtrect  tax — Jurisdiction  of  Provincial  Lcgisla^ 
ture—43  &  U  Vict.  c.  9.  s.  9  (Que.) — B  N 
A.  Act  (1867),  ss.  65,  90,  91.  126.  129  1-1-4.3 
&  44  Vict.  c.  9,  8.  9  (Q^B.),  enacted  that  "A 
duty  of  ten  cents  shall  be  imposed,  levied  and 
collected  on  each  promissory  note,  receipt,  bill 
of  particulars  and  exhibit  whatsoever,  pro- 
duced and  filed  before  the  Superior  Court,  the 
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Circuit  Court,  or  the  Magistrates'  Court,  such 
duties  payable  in  stamps."  The  Act  is  de- 
clared to  be  an  amendment  and  extension  of 
27  &  28  Vict.  c.  5,  by  s.  3,  s.-s.  2,  of  which, 
the  duties  are  to  be  **  deemed  to  be  payable  to 
the  Crown."  The  appellant  obtained  a  rule 
nisi  against  the  prothonotaries  of  the  Superior 
Court  at  Montreal  for  contempt  in  refusing 
to  receive  and  file  an  exhibit  unaccompanied 
by  a  stamp,  as  required  by  the  Act.  Upon 
the  return  of  the  rule  the  Attorney-General 
for  the  province  intervened.  —  Held,  reversing 
the  Court  of  Queen's  Bench,  Strong  and 
Taschereau,  JJ.,  dissenting,  that  the  Act  im- 
posing the  tax  in  question  was  ultra  vires,  the 
tax  being  an  indirect  tax  and  the  proceeds  to 
form  part  of  the  Consolidated  Revenue  Fund 
of  the  province  for  general  purposes.  —  Per 
Strong  and  Taschereau,  JJ.,  dissenting.  Al- 
though the  duty  is  an  indirect  tax,  yet,  under 
ss.  65,  120,  129,  B.  N.  A.  Act,  18G7,  the  Pro- 
vincial Legislature  had  power  to  impose  it. 
Reed  v.  Atty.-Oen.  of  Quebec,  viii.,  408. 
[This  judgment  was  affirmed  by  the  Privy 
Council,  ^10  App,  Cas.  141.1 

52.  Legislative  jurisdietion  —  yavigable 
river — Municipal  limits — 4^  dc  44  Vict.  c.  62 
{Que.)]  —  The  Legislature  of  Quebec  has 
power  to  include  public  navigable  waters 
within  the  territorial  limits  of  a  municipality. 
Central  Vermont  Ry.  Co.  v.  l^own  of  8t, 
Johns,  xiv.,  288. 

53.  Legislative  jurisdiction  —  Navigation  — 
Municipal  corporation — By-law — Double  taw — 
Taxation  of  ferry  boat s—^Jurisdict ion  of  har- 
bour commissioners — S9  Vict.  c.  52  {Que.)] — 
Under  39  Vict.  c.  52,  s.  1,  s.-s.  3,  authorizing 
the  City  of  Montreal  to  impose  an  annual  tax 
on  "  ferrymen  or  steamboat  ferries ;"  the  city 
council  passed  a  by-law  imposing  an  annual 
tax  of  $200  on  proprietors  of  each  and  every 
steamboat  ferry  conveying  to  Montreal  for 
hire  travellers  from  any  place  not  more  than 
nine  miles  distant,  and  obtained  from  the  Re- 
corder's Court  a  warrant  of  distress  to  levy 
upon  the  appellant  such  tax  of  $200  for  each 
steamboat  employed  by  the  company  during 
the  year  as  ferry-boats  between  Longueuil 
and  Montreal.  The  action  by  the  company, 
claimed  that  the  statute  was  ultra  vires  of  the 
Leirislature ;  and  that  the  by-law  was  ultra 
vires  of  the  corporation,  and  asked  for  an  in- 
junction. —  Meld,  affirming  the  judgment  ap- 
pealed from  (M.  L.  R.  3  Q.  B.  172),  that  the 
legislation  was  intra  vires, — 2.  Reversing  that 
judgment,  that  the  by-law  was  ultra  vires,  as 
the  statute  only  authorized  a  single  tax  on  the 
owner  of  each  ferry,  irrespective  of  the  num- 
ber of  boats  or  vessels  by  means  of  which  the 
ferry  should  be  worked.  —  3.  Affirming  the 
judgment,  that  the  jurisdiction  of  the  Har- 
bour Commissioners  of  Montreal  within  cerv- 
tain  limits  does  not  exclude  the  right  of  the 
city  to  tax  and  control  ferries  within  such 
limits.  Longueuil  Navigation  Co.  v.  City  of 
Montreal,  xv.,  566. 

54.  Legislative  jurisdiction — Municipal  by- 
lave — Licenses — Prohibitory  fee — Restraint  of 
trade — Sale  of  meat  in  private  stalls — S7  Vict, 
c.  51,  s.  123,  s.-s.  27,  31  {Que.)—B.  N.  A,  Act, 
s.-s.  9  of  s.  92— *' Other  licenses."]— By  37 
Vict.  c.  51,  8.  123,  ss.  27.  31  (Que.)  the  coun- 
cil of  the  City  of  Montreal  is  authorized  to  reg- 
ulate and  license  the  *ale.  in  any  private  stall 
or  shop  in  the  city  outside  of  the  public  meat 
markets,  of  any  meat,  fish,  vegetables  or  pro- 
visions usually  sold  in  markets. — Held,  affirm- 


ing the  judgment  appealed  from  (33  L.  C. 
Jur.  221),  that  the  provisions  in  question  are 
intra  vires  of  the  Provincial  Legislature,  and 
a  by-law  may  validly  be  passed  under  their 
authority  imposing  a  fee  of  $200  for  a  license 
to  sell  in  a  private  stall  in  addition  to  the 
business  tax,  levied  upon  all  traders  under 
another  by-law. — Per  Strong,  J.  The  words 
"other  licenses"  in  s.  92,  s-s.  9,  B.  N.  A. 
Act,  1867,  include  such  a  license  as  the  Pro- 
vincial Legislature  have  empowered  the  City 
of  Montreal  to  impose  by  the  tei-ms  of  the 
above  statute.  Lamb  v.  Bank  of  Toronto  (12 
App.  Cas.  575),  and  Severn  v.  The  Queen  (2 
Can.  S.  C.  R.  70)  iistiiguished.  In  re 
Pigeon,  xvii.,  495. 

55.  51  d  52  Vici.  c.  91,  ss,  9,  U  (Q.)— /n- 
^terpretation  Act,  s.  19  R.  S.  Q. — Railway  sub- 
sidy —  Discretionary  power,  of  Lieutenant- 
Governor-in-CouncU  —  Petition  of  right — Mis- 
appropriation of  subsidy  moneys  by  ordcr-in- 
council] — Where  money  is  granted  by  the 
Legislature  and  its  application  is  prescribed  in 
such  a  way  as  to  confer  a  discretion  upon  the 
Crown,  no  trust  is  imposed  enforceable  against 
the  Crown  by  petition  of  right. — The  appel- 
lant railway  company  alleged  by  petition  of 
right  that  by  virtue  of  51  &  52  Vict.  c.  91 
( Que. ) ,  the  Lieutenant-Governor-in-Council 
was  authorized  to  grant  4,000  acres  of  land 
per  mile  for  30  miles  of  the  Hereford  Railway ; 
that  by  an  order-in-council  dated  6th  August, 
1888,  the  land  subsidy  was  converted  into  a 
money  subsidy,  the  9th  section,  of  said  c.  91  of 
51  &  52  Vict.,^  enacting  that  **  it  shall  be  law- 
ful," etc.,  to  convert  the  land  subsidy  into  a 
money  subsidy;  that  the  company  com- 
pleted the  construction  of  their  line  of  rail- 
way, relying  upon  the  said  subsidy  and  order- 
in-council,  and  built  the  railway  in  accordance 
with  the  Act  51  &  52  Vict.  c.  91,  and  the  pro- 
visions of  the  Railway  Act  of  Canada,  51 
Vict.  c.  29,  and  they  claimed  to  be  entitled  to 
the  sum  of  $49,000,  balance  due  on  said  sub- 
sidy. The  Crown  demurred  on  the  ground 
that  the  statute  was  permissive  only,  and  by 
exception  pleaded  inter  alia,  that  the  money 
had  been  paid  by  order-in-council  to  the  sub- 
contractors for  work  necessary  for  the  con- 
struction of  the  road;  that  the  president  had 
by  letter  agreed  to  accept  an  additional  sub- 
sidy on  an  extension  of  their  line  of  railway 
to  settle  difficulties,  and  signed  a  receipt  for 
the  balance  of  $6,500  due  on  account  of  the 
first  subsidy.  The  petition  of  right  was  dis- 
missed, held,  that  the  statute  and  docu- 
ments relied  on  did  not  create  a  liability  on 
the  part  of  the  Crown  to  pay  the  money  voted 
to  the  appellant  company  enforceable  by  peti- 
tion of  right  (Taschereau  and  Sedgewick, 
J  J.,  dissenting),  but  assuming  it  did,  the  letter 
and  receipt  signed  by  the  president  of  the 
company  did  not  discharge  the  Crown  from 
such  obligation  to  pay  the  suteidy,  and  pay- 
ment by  the  Crown  of  the  sub-contractors' 
claim  out  of  the  subsidy  money,  without  the 
consent  of  the  company,  was  a  misappropria- 
tion of  the  subsidy.  Hereford  Ry.  Co,  v.  The 
Queen,  xxiv.,  1. 

56.  Powers  of  Provincial  Legislatures  — 
Direct  taxation — Manufacturing  and  trading 
licenses — Distribution  of  taxes  —  Uniformity 
of  taxation — 55  d  56  Vict.  c.  10  and  56  Vict, 
c.  15  (Q.)  —  British  North  America  Act, 
1867.] — The  provisions  of  the  Quebec  statute, 
55  &  56  Vict.  c.  10,  as  amended  by  56  Vict, 
c.  15,  do  not  involve  a  regulation  of  trade  and 
commerce,  and  the  license  fee  thereby  imposed 
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is  a  direct  tax,  and  intra  vires  of  the  Legis- 
lature. The  license  required  to  be  taken  out 
by  the  statute  is  merely  an  incident  to  the 
collection  of  the  tax,  and  does  not  alter  its 
character. — Where  a  tax  has  been  imposed  by 
competent  legislative  authority,  the  want  of 
uniformity  or  equality  in  the  apportionment 
of  the  tax  is  not  a  ground  sufficient  to  justify 
the  courts  in  declaring  it  unconstitutional. 
Bank  of  Toronto  w  Lambe  (12  App.  Cas. 
575)  followed.  Attorney-General  v.  The 
Queen  Insurance  Co.  (3  App.  Cas.  1090)  dis- 
tinguished.   Fortier  v.  Lambe,  xxv.,  422. 

57.  Railways — Farm  crossings — Legislative 
powers.] — The  provincial  legislatures  in  Can- 
ada have  no  jurisdiction  to  make  regulations 
in  respect  to  crossings  or  the  structural  con- 
dition of  the  roadbed  of  railways  subject  to 
the  provisions  of  "  The  Railway  Act  of  Can- 
ada." The  Canadian  Pacific  Railway  Co,  v. 
The  Corporatiqn  of  Notre-Dame  de  Bonse- 
caurs  ([18891  A.  C.  467)  followed.  Grand 
Trunk  Ky,  Co,  v.  Thcrrien,  xxx.,  485, 

58.  Legislative  powers — B.  N.  A.  Act,  1867 
— C'rfmmal  code,  liii)^—R.  S,  C.  c.  159— R. 
S.  Q.  art,  2V20—6S  Vict,  c,  36  (Que.)— 
Lottery  —  Indictable  offences  —  Contract  — 
Illegal  consideration — Co-relative  agreements 
—  Nullity  —  Invalidity  judicially  noticed  — 
Arts.  IS,  H,  989,  990  C.C.I— The  Provincial 
Legislatures  have  no  jurisdiction  to  pei-mit 
the  operation  of  lotteries  forbidden  by  the 
criminal  statutes  of  Canada. — ^A  contract  in 
connection  with  a  scheme  for  the  operation  of 
a  lottery  forbidden  by  the  criminal  statutes 
of  Canada  is  unlawful  and  cannot  be  enforced 
in  a  court  of  justice. — The  illegality  which 
vitiates  such  a  contract  cannot  be  waived  or 
condoned  by  the  conduct  or  pleas  of  the  party 
against  whom  it  is  asserted  and  it  is  the  duty 
of  the  courts,  ex  mero  motC,  to  notice  the 
nullity  of  such  contracts  at  any  stage  of  the 
case  and  without  pleading. — Per  Girouard,  J., 
(dissenting).  In  Canada  before  the  Criminal 
Code,  1892,  lotteries  were  mere  offences  or 
contraventions  and  not  crimes,  and  conse- 
quently the  Act  of  the  (Quebec  Legislature  was 
constitutional.  L^Assoctation  St,  Jean-Bap- 
tiste  V.  Brault,  xxx.,  598. 

59.  Sale  of  liquors  —  Prohibited  hours  — 
Police  regulations-— 42  &  43  Vict,  c,  4  (Que,), 

See  LiQuoB  Laws,  2. 

60.  Legislative  jurisdiction — Liquor  licenses 
—B.  y.  A.  Act  {1867)  s.  91—20  Vict,  c.  129 
(Can.) —38  Vict,  c,  76  (Que,)— 43  Vict.  c.  3 
(Que,). 

See  Liquor  Laws,  3. 

61.  Licensed  brewers — Quebec  License  Act 
—41  Vict.  c.  3  (Que.)— 43  Vict.  c.  19  (D.) 
— Jurisdiction  of  Court  of  Sessions — Prohibi- 


tion, 


See  LiQUOB  Laws,  4. 


62.  Incorporation  of  Island  of  Anticosti  Co. 
— Validity  of  incorporating  Act — Licitation — 
Res  judicata. 

See  Estoppel,  62. 

63.  Canadian  waters — Property  in  beds — 
Public  harbours  —  Erections  in  navigable 
tratrrs — Interference  with  navigation — Rights 
of  fishing — Power  to  grant — Riparian  rights 
— Great  lakes  and  navigable  rivers — Opera- 
tion of  Magna  Charta — Provincial  legislation 
—R.  S,  O,    {1887)    G.  24,  s,  47—53   Vict,  c. 


10,    ss,    5-13,    19,    21--R,  S,    O.    arts,  1575- 
1387. 

See  No.  5,  ante. 


5.  Nova  Scotia  Acts. 

64.  Queen*s  Counsel — Power  of  appointment 
—37  Vtct.  cc.  20  d  21  {N. S.)— Legislative  auth- 
ority— Precedence — Retrospective  Act — Great 
seal  of  Nova  Scotia — 40  Vict.  c.  3  {D,)  — 
40  Vict,  c.  2  {N.S.)— Appeal— Jurisdiction — 
Prerogative.]— By  37  Vict.  c.  20  (N.S.),  the 
Lieutenant-iroveruor  was  authorized  to  ap- 
point Queen's  Counsel  for  the  province,  and 
by  37  Vict.  c.  21  (N.S.),  to  grant  to  any 
member  of  the  bar  a  patent  of  precedence 
in  the  courts  of  the  province.  R.  was  ap- 
pointed on  the  27th  December,  1872,  under 
the  great  seal  of  Canada,  a  Quectn's  Counsel, 
and  by  the  uniform  practice  of  the  court  he 
had  precedence  over  all  members  of  the  bar 
not  holding  patents  prior  to  his  own.  liy  let- 
ters patent,  dated  26th  May,  1876.  under  the 
great  seal  of  the  province,  several  members 
of  the  bar  were  appointed  Queen's  Counsel  for 
Nova  Scotia,  and  precedence  was  granted  to 
them,  as  well  as  to  other  Queen's  Counsel  ap- 
pointed by  the  Governor-General  after  the  1st 
July,  1867.  A  list  of  Queen's  Counsel  to 
whom  precedence  had  been  thus  given  by  the 
Lieutenant-Governor,  was  published  in  the 
Royal  Gazette,  and  the  name  of  K.  was  in- 
cluded, but  it  gave  precedence  and  pre-aud- 
ience before  him  to  several  persons,  including 
appellants,  who  did  not  enjoy  it  before.  R. 
obtained  a  rule  nisi  to  grant  him  rank  and 
precedence  over  all  Queen's  Counsel  appointed 
in  and  for  the  Province  of  Nova  Scotia  since 
the  26th  December,  1872,  and  to  set  aside, 
so  far  as  they  affected  R.'s  precedence,  the  let- 
ters patent,  dated  the  26th  May,  1876.  This 
rule  was  made  absolute  by  the  Supreme  Court 
of  Nova  Scotia,  which  held. — 1.  That  the  let- 
ters patent  of  precedence,  issued  by  the  Lieu- 
tenant-Governor of  Nova  Scotia,  were  not  is- 
sued under  the  great  seal  of  the  Province  of 
Nova  Scotia;  2.  That  37  Vict.  c.  20,  21 
(N.S.),  were  not  ultra  vires;  3.  That  s.  2,  c. 
21.  37  Vict.,  was  not  retrospective,  and  that 
the  letters  patent  of  the  26th  May,  1876,  is- 
sued under  that  Act  could  not  affect  the 
precedence. — A  preliminary  objection  was 
raised  to  the  jurisdiction  of  the  court  to  hear 
the  appeal. — On  the  argument  in  appeal  before 
the  Supreme  Court  of  Canada  the  question  of 
the  validity  of  the  great  seal  of  Nova  Scotia 
was  declared  to  have  been  settled  by  40  Vict, 
c.  3  (D.)  and  40  Vict.  c.  2  (N.S.)  and  it  was 
Held,  1.  That  the  judgment  of  the  court  below 
was  one  from  which  an  appeal  would  lie  to 
the  Supreme  Court  of  Canada ;  (Fournier,  J., 
dissenting).  2.  Per  Strong,  Fournier  and 
Taschereau,  J  J.  That  37  Vict.  c.  21  (N.S.), 
has  no  retrospective  effect,  and  letters  patent 
issued  under  it  could  not  affect  the  prece- 
dence of  the  Queen's  Counsel  appointed  by  the 
Crown.  3.  Per  Henrj%  Taschereau  and 
Gwynne,  JJ.  That  the  B.  N.  A.  Act,  1867, 
has  not  invested  the  Legislatures  of  the  pro- 
vinces with  any  control  over  the  appointment 
of  Queen's  Counsel;  that  Her  Majesty  forms 
no  part  of  the  Provincial  Legislatures,  as  she 
does  of  the  Dominion  Parliament,  and  there- 
fore no  provincial  Act  can  affect  her  pre- 
rogative right  to  appoint  Queen's  counsel  in 
Canada  directly,  or  through  her  representa- 
tive the  Governor-General,  or  vest  such  pre- 
rogative right  in  the  Lieutenant-Governors  of 
the  provinces:  and  that  37  Vict  cc.  20  &  21 
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(N.S.),  are  ultra  vires  and  void.  [Note. — 
Reversed  in  Atty.-Gen.  of  Can,  v.  Atty.-Oen,  of 
Ont,  (23  Can.  S.O.R.  458.)  ]— 4.  Per  Strong 
and  Fournier,  JJ.  That  this  court  ought 
never,  except  in  cases  when  such  adjudication 
is  indispensable  to  the  decision  of  a  cause,  to 
pronounce  upon  the  constitutional  power  of 
a  Legislature  to  pass  a  statute,  and  that  there 
was  no  necessity  in  this  case  to  express  an 
opinion  upon  the  validity  of  the  Acts  in  ques- 
tion. Lenoir  v.  Ritchie,  iii.,  575. 
See  No.  80,  infra, 

65.  Nova  Scotia  Liquor  License  Act^  1895 
— Conviction— Jurisdiction — Affidavit  on  cer- 
tiorari —  Powers  of  Provincial  Lcffislature  — 
Matter  of  procedure. 

See  Cebtiorabi,  4. 


6.  New  Brunswick  Acts. 

66.  Boom  company — Jurisdiction  of  Provin- 
cial Legislatures — Obstructions  to  navigation 
— Tidal  and  navigable  rivers — 45  Vict,  c,  100 
iN.B,)—B,  N,  A,  Act,  1867,  s,  J^i.l— Although 
a  Provincial  Legislature  may  incorporate  a 
boom  company,  it  can  not  ^ive  it  power  to  ob- 
struct a  tidal  navigable  river,  and  therefore 
the  Act  45  Vict.  c.  100  (N.B.),  so  far  as  it 
authorized  erecting  booms  and  other  works  in 
the  Queddy  River,  obstructing  its  navigation, 
was  ultra  vires  of  the  New  Brunswick  Legis- 
lature. Queddy  River  Driving  Boom  Co,  v. 
Davidson,  x.,  222. 

67.  N,  B,  Liquor  License  Act,  1H87— Pro- 
hibition of  sale  of  liquor — Granting  licenses — 
Disqualifying  liquor  sellers  —  Restraint  of 
(raoc. ]-— Applications  for  licenses  under  the 
New  Brunswick  Liquor  License  Act.  1888, 
must  be  endorsed  by  the  certificate  of  one- 
third  of  the  ratepayers  of  the  district  for 
which  the  license  is  asked.  No  holder  of  a 
license  can  be  a  member  of  the  municipal  coun- 
cil, a  justice  of  the  peace,  or  a  teacher  in  the 
public  schools.  Held,  that  the  legislature 
could  properly  impose  these  conditions  to  the 
obtaining  of  a  license,  and  the  provision  is 
not  ultra  vires  as  being  a  prohibitory  measure 
by  reason  of  the  ratepayers  being  able  to 
prevent  any  licenses  being  issued ;  nor  is  it  a 
measure  in  restraint  of  trade  by  affixing  a 
stigma  to  the  business  of  selling  liquor. 
Danaher  v.  Peters ;  O' Regan  v.  Peters,  xvii., 
44. 


7.  Manitoba   Acts. 

68.  B.  N,  A.  Act  U867)  ss.  91,  92— Mani- 
toba Municipal  Aet,  1886—50  Vict.  c.  10,  s, 
48  (Man.) — Percentage  addition  to  delinquent 
taxes  —  **  Interest  "  —  Legislative  powers.] — 
The  Mun.  Act  of  Manitoba  provides  that  per- 
sons paying  taxes  shall  be  allowed  10  per 
cent,  discount ;  and  after  a  certain  time  10 
per  cent,  on  the  original  amount  shall  be 
added  to  delinquent  taxes.  Held,  reversing 
the  court  below,  Gwynne,  J.,  dissenting,  that 
the  10  per  cent,  added  is  only  an  additional 
rate  or  tax  imposed  as  a  penalty  for  non-pay- 
ment which  the  local  legislature,  under  its 
authority  to  legislate  with  respect  to  munici- 
pal institutions,  had  power  to  impose,  and  it 
was  not  "  interest "  within  the  meaning  of  s. 
91  of  the  B.  N.  A.  Act.  Ross  v.  Torrance  (2 
Legal  News  186)  overruled.  Lynch  v.  Can- 
ada N.  W.  Land  Co.;  South  Dufferin  v.  Mor- 
den;  Qibbins  v.  Barber,  xix.,  204. 


69.  Manitoba  Act — Education — Legislative 
jurisdiction — Denominational  sKihools-— Rights 
acquired  **  by  practice " — 53  Vict,  c.  S8 
(Man.)— 33  Vict,  c,  3  (D.)]— The  exclusive 
right  to  make  laws  with  respect  to  education 
in  Manitoba  is  assigned  to  the  Provincial 
Legislature  by  33  Vict.  c.  3  (D.),  provided 
that  nothing  in  any  such  law  **  shall  preju- 
dicially aflfect  the  rights  or  privileges  with  re- 
spect to  denominational  schools  which  any 
class  of  persons  had  by  law  or  practice  in 
the  province  at  the  union."  The  words  "  or 
practice "  are  an  addition  to  the  terms  of 
the  B.  N.  A.  Act.  1867,  s.  91,  s.-s.  1,  under 
which  the  N.  B.  Public  School  Act  was  up- 
held.— ^Prior  to  the  union  the  Roman  Catholics 
of  Manitoba  had  no  schools  established  by 
law,  but  there  were  schools  under  the  control 
of  the  church  for  the  education  of  Roman 
Catholic  children. — In  1890  the  Legislature  of 
Manitoba  passed  53  Vict.  c.  38,  by  which  con- 
trol of  all  matters  relating  to  education  and 
schools  was  vested  in  a  department  of  educa- 
tion consisting  of  a  committee  of  the  Execu- 
tive Council  and  advisory  boards  established 
as  provided  by  the  Act;  the  schools  of  the 
province  were  to  be  free  and  non-sectarian 
and  no  religious  exercises  were  to  be  had  ex- 
cept as  prescribed  by  the  advisory  boards; 
and  the  ratepayers  of  each  municipality  were 
to  be  indiscriminately  taxed  for  their  support. 
A  Roman  Catholic  ratepayer  moved  to  quash 
a  by-law  of  the  City  of  Winnipeg  for  collect- 
ing these  school  rates  shewing  by  affidavit  the 
position  of  Roman  Catholic  schools  before  the 
union,  the  practice  of  the  church  to  control 
and  regulate  the  education  of  Roman  Catho- 
lics and  to  have  the  doctrines  of  their  church 
taught  in  the  schools,  and  that  Roman  Catho- 
lic children  would  not  be  allowed  to  attend  the 
public  schools.  Held,  reversing  the  judgment 
appealed  from  (7  Man.  L.  R.  273),  that  the 
Act  (53  Vict.  c.  38),  by  depriving  Roman 
Catholics  of  the  right  to  have  their  children 
taught  according  to  the  rules  of  their  church, 
and  by  compelling  them  to  contribute  to  the 
support  of  schools  to  which  they  could  not 
conscientiously  send  their  children,  prejudi- 
cially affected  rights  and  privileges  with  re- 
spect to  their  schools  which  they  had  by  prac- 
tice in  the  province  at  the  union,  and  was 
ultra  vires  of  the  Legislature  of  the  province. 
Ex  parte  Renaud  [1  Pugs.  (N.B.)  273]  dis- 
tinguished. Barrett  v.  City  of  Winnipeg,  xix., 
374. 

The  Privy  Council  reversed  this  judgment 
[(1892)  A.  C.  445;  61  L.  J.  P.  C.  cases  58; 
67  L.  T.  429.1 

70.  Legislative  jurisdiction — Portage  exten- 
sion R.  R,  V.  Railway, 

See  Railway,  147. 

71.  Manitoba  Constitutional  Act — 33  Vict, 
c.  3,  s.  2ii,  s.-s.  2— Powers  of  Provimcial  Legis- 
lature in  matters  of  education — Rights  and 
privileges — Legislative  power  to  repeal  pre- 
vious statutes — Right  of  appeal  to  Governor- 
General-in-Council — B,  N.  A,  Act,  1867,  s. 
93,  s.-s,  3. 

See   No.  2,   ante. 


8.  British  Columbia  Acts. 

72.  Title  to  lands  in  railway  belt  in  British 
Columbia — Unsurveyed  lands  held  under  pre- 
emption— Record  prior  to  statutory  convey- 
ance to   Dominion  Government — Federal  and 
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provincial  righU — British  Columbia  Lands 
AcU  of  187S  and  2879—^7  Vict,  c.  6  (D.)] 
—On  10th  September,  1883,  D.  et  al.  obtained 
a  certificate  of  preemption  ander  the  British 
ColumDia  Land  Act,  1875,  and  Land  Amend- 
ment Act,  1879.  of  640  acres  of  unsurveyed 
lands  within  the  20  mile  belt  south  of  the 
Canadian  Pacific  Railway,  reserved  29th 
Xo7.,  1883,  under  agreement  between  the 
GoremmencB  of  the  Dominion  and  of  the 
Province  of  British  Columbia,  and  which  was 
ratified  by  47  Vict.  c.  14  (B.C.).  On  29th 
Augrust,  1885,  this  certificate  was  cancelled, 
and  on  the  same  day  a  like  certificate  was 
issued  to  respondents,  and  on  the  3l8t  July, 
18$().  lettei^  patent  under  the  great  seal  of 
British  Columbia  were  issued  to  respondents. 
By  the  agreement  ratified  by  47  Vict.  c.  6 
(D.),  it  was  also  agreed  that  three  and  a 
half  million  additional  acres  in  Peace  River 
District  should  be  conveyed  to  the  Dominion 
(ioremment  in  satisfaction  of  the  right  of  the 
Dominion  under  the  terms  of  union  to  have 
made  good  to  it.  from  public  lands  contiguous 
to  the  railway  belt,  the  quantity  of  land  that 
might  at  the  date  of  the  conveyance  be  held 
under  pre-emption  right  or  by  Crown  grant.  On 
an  information  by  the  Attorney-General 
for  Canada  to  recover  possession  of  the  640 
acres:  Held,  affirming  the  Exchequer  Court, 
(3  Ex.  G.  R.  293)  that  the  land  in  question 
was  exempt  from  the  statutory  conveyance  to 
the  Dominion  Government,  and  that  upon 
the  pre-emption  right  granted  to  D.  et  al.  being 
sabeequenUy  abandoned  or  cancelled,  the  land 
became  the  property  of  the  Crown  in  right 
of  the  province,  and  not  in  right  of  the  Dom- 
inion.   The  Queen  v.  Demers,  xxii.,  482. 

73.  Powers  of  Provincial  Legislatures — Pro- 
cedure— Residence  of  judges — B.  N.  A.  Act, 
1S61,  s,  92,  s.-s.  14 — Delegation  of  powers  to 
LieHienant-Governor-in-Council  —  "  Judicial 
Diitrict  Act,  1879"  {B,C.)—'*  Better  Admin- 
istration  of  Justice  Act,  1878''— J^  Vict,  c. 
U  {B.C.). 

See  No.  1,  ante. 

74.  Legislative  jurisdiction — Administration 
of  justice — Provincial  courts — Appointment  of 
judges— Criminal  procedure — B.  N.  A.  Act, 
18(n,  s.  92,  s.-s,  14 — Reference  under  54  d  55 
Vict.  c.  25   {D.). 

See  No.  22,  ante. 


9.  Priitce  Edwabd  Island  Acts. 

75.  Land  Purchase  Act,  1875  (P.  E.  /.)  — 
Court  of  last  resort — Setting  aside  award — 
Remedy.]  —  By  the  Prince  Edward  Island 
"  Land  Purchase  Act,  1875,"  an  award  of  the 
commissioners  cannot  be  quashed  and  set  aside 
and  declared  invalid  and  void  on  application 
to  the  Supreme  Court  of  that  province,  but 
can  be  remitted  back  to  the  commissioners 
in  the  manner  prescribed  by  the  45th  section 
of  that  Act.    Kelly  v.  Sullivan,  i.,  1. 


10.  XoBTn-WEST  Territorial  Ordinances. 

70.  Marital  rights — Married  woman — Sep- 
9nte  estate— Jurisdiction  of  North-West  Ter- 
ritorial Legislature — Statute — Interpretation 
of—J^O  Vict.  c.  7,  s.  3.  and  amendments — R. 
6.  (\  c.  50— y.  W.  Ter.  Ord.  No.  16  of  1889.] 
—The  provisions  of  ordinance  No.  16  of  1889. 


respecting  the  personal  property  of  married 
women,  are  intra  vires  of  the  Legislature  of 
the  North-West  Territories  of  Canada,  as  be- 
ing legislation  within  the  definition  of  prop- 
erty and  civil  rights,  a  subject  upon  which  the 
Lieutenant-Governor-in-Council  was  author- 
ized to  legislate  by  the  order  of  the  Governor- 
General-in-Council  passed  under  the  provi- 
sions of  **  The  North-West  Territories  Act."— 
The  provisions  of  said  ordinance  No.  16  are 
not  inconsistent  with  ss.  36  to  40  inclusively 
of  "  The  North-West  Territories  Act,"  which 
exempt  from  liability  for  her  husband's  debts 
the  personal  earninj^  and  business  profits  of  a 
married  woman. — ^The  words  *'  her  personal 
property  "  used  in  the  said  ordinance  No.  16, 
are  unconfined  by  any  context,  and  must  be 
interpreted  not  as  having  reference  only  to 
the  **  personal  earnings  "  mentioned  in  s.  36, 
but  to  all  the  personal  property  belonging  to 
a  woman,  married  subsequently  to  the  ordin- 
ance, as  well  as  to  all  the  personal  property 
acquired  since  then  by  women  married  before 
it  was  enacted.  Briitlehank  v.  Cray-Jones  (5 
Man.  L.  R.  33)  distinguished.  Conger  v. 
Kennedy,  xxvi.,  397. 

77.  Municipal  corporation — Powers  of  legis- 
lature— License — Monopolies — Highways  and 
ferries — Navigable  streams — By-laws  and  re- 
solutions— Intermunidpal  ferry — Tolls — Dis- 
turbance of  licensee — North-West  Territories 
Act.  R.  S.  C.  c.  50,  ss.  8,  10  and  16— Rev. 
Ord.  N.  W.  T.  (1888)  v,  28— N.  W.  T.  Ord. 
No.  7  of  1891^2  s,  4' 

See  No.  27,   ante. 


11.  Yukon  Territorial  Ordinances. 

78.  Administration  of  Yukon  —  Franchise 
over  Dominion  lands — Tolls.] — The  Executive 
Government  of  the  Yukon  Territory  may  law- 
fully authorize  the  construction  of  a  toll  tram- 
wav  or  waggon  road  over  Dominion  lands  in 
the  territory,  and  private  persons  using  such 
road  cannot  refuse  to  pay  the  tolls  exacted 
under  such  authority.  O'Brien  v.  Allen,  xxx., 
340. 

79.  Appeal — Jurisdiction — Yukon  Territor- 
ial Court — Decisions  of  Gold  Commissioner — 
Special  appellate  tribunal — Finality  of  judg- 
ment— Legislative  jurisdiction  of  Qovemor-in- 
Council^62  d  63  Vict.  c.  11,  s.  13—1  Edw. 
VII.  O.'in-C.  p,  lxii.—2  Edw.  VII.  c.  35— 
Mining  lands.] — The  Supreme  Court  of  Can- 
ada has  jurisdiction  to  hear  appeals  from  the 
judgments  of  the  Territorial  Court  of  the 
Yukon  Territory,  sitting  as  the  Court  of 
Appeal  constituted  by  the  ordinance  of  the 
Governor-in-Oouncil  of  the  18th  of  March, 
1901,  in  respect  to  the  hearing  and  decision 
of  disputes  affecting  mineral  lands  in  the 
Yukon  Territory.  The  Governor-in-Council 
has  no  jurisdiction  to  take  away  the  right 
of  appeal  to  the  Supreme  Court  of  Canada 
provided  by  62  &  63  Vict,  c  11  of  the  statutes 
of  Canada.    Hartley  v.  Matson,  xxxii.,  575. 


12.  Other  Acts  and  Matters. 

80.  Prerogative — Exercise  by  local  govern- 
ment— Provincial  rights — Insolvent  bank — 
Note-holder's  lien."] — ^The  Government  of  each 
province  of  Canada  represents  the  Queen  in 
the  exercise  of  her  prerogative  as  to  all  mat- 
ters affecting  the  rights  of  the  province.     The 
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Queen  v.  Bank  of  Nova  Scotia  (11  Can.  S.  C. 
R.  1)  followed.  Gwynne,  J.,  dissenting. — ^Un- 
der  8.  79  of  the  Bank  Act  (R.  S.  C.  c.  120), 
noteholders  have  the  first  lien  on  the  assets 
of  an  insolvent  bank  in  priority  to  the  Crown. 
Strong  and  Tasehereau,  JJ.,  dissenting. 
Judgment  appealed  from  (27  N.  B.  Rep. 
379)  varied.  Liquidators,  Alaritime  Bank  v. 
Receiver-General  of  A'euj  Brunstcick^  xx., 
695.  (Affirmed  by  Privy  Council  in  respect 
to  holding  on  prerogative,  8  Times  L.  R.  677) . 

81.  "Navigable  waters  —  Title  to  bed  of 
stream — Crown — Dedication  of  public  lands — 
Presumption  of  dedication — User — Obstruc- 
tion of  navigation — Public  nuisance — Balance 
of  convenience.] — ^The  title  to  the  soil  in  the 
beds  of  navigable  rivers  is  in  the  Crown  in 
right  of  the  provinces,  not  in  right  of  the 
Dominion.  Dixson  v.  Snetsinger  (23  U.  O. 
0-  P.  235)  discussed. — ^The  property  of  the 
Crown  may  be  dedicated  to  the  public,  and  a 
presumption  of  dedication  will  arise  from 
facts  sufficient  to  warrant  such  an  inference 
in  the  case  of  a  subject. — By  23  Vict.  c.  2, 
s.  35  (Can.),  power  was  given  to  the  Crown 
to  dispose  of  and  grant  water  lots  in  rivers 
and  other  navigable  waters  in  Upper  Canada, 
and  the  power  to  grant  the  soil  carried  with 
it  the  power  to  dedicate  it  to  the  public  use. — 
The  user  of  a  bridge  over  a  navigable  river 
for  thirty-five  years  is  sufficient  to  raise  a 
presumption  of  dedication.  If  a  province  be- 
fore confederation  had  so  dedicated  the  bed 
of  a  navigable  river  for  the  purposes  of  a 
bridge  that  it  could  not  have  objected  to  it 
as  an  obstruction  to  navigation,  the  Crown  as 
representing  the  Dominion,  on  assuming  con- 
trol of  the  navigation,  was  bound  to  permit 
the  maintenance  of  the  bridge. — ^An  obstruc- 
tion to  navigation  cannot  be  justified  on  the 
ground  that  the  public  benefit  to  be  derived 
from  it  outweighs  the  inconvenience  it  causes. 
It  is  a  public  nuisance  though  of  very  gi*eat 
public  benefit  and  the  obstruction  of  the 
slightest  possible  degree.  The  Queen  v.  Moss, 
xxvi.,  322. 

82.  Cases  attacking  legislative  jurisdiction 
— Hearing  counsel — night  to  begin — Reply. 

See  Practice  of  Supreme  Court,  145. 

83.  British  North  America  Act.  ss.  So,  92 — 
Pardoning  Power  of  Lieutenant-Governor — 51 
Vict.  c.  5  (Ont.) — Act  respecting  the  execu- 
tive administration  of  the  laws  of  the  province 
— Provincial  penal  legislation. 

See  No.  44,  ante. 

84.  Reference  by  Governor-General  —  Pro- 
hibitory Liquor  Laws — B.  N.  A.  Act,  ss.  91, 
92 — Provincial  jurisdiction — 53  Vict.  c.  56.  s. 
18  (O.)— ^i  Vic*,  c.  46  (O.)— Local  option 
— Canada  Temperance  Act,  1878. 

See  No.  46,  ante.         • 

85.  Powers  of  executive  councillors — "  Let- 
ters of  credit  " — Ratification  by  legislature — 
Obligations  binding  on  province — Discretion 
of  Government  as  to  expenditure — Petition 
of  right  —  Negotiable  instrument  —  "Bills  of  \ 
Exchange  A'ct.  1890**— ''The  Bank  Act"— 
R.  S.  C.  c.  120. 

See  No.  26,  ante. 

86.  Canadian  waters  —  Property  in  beds  — 
Public  harbours  —  Erections  in  navigable 
waters — Interference  with  navigation — Rights 
of  fishino — Power  to  grant — Riparian  rights 
— Great  lakes  and , navigable  rivers — Operation 


of  Magna  Charta — Provincial  legislation — R. 
S.  O.    (1887)   c.  24,  s.  47—55  \  ict.  c.  10,  ss. 
5-13,  19,  21— R.  8.  Q.  arts.  1875-1378. 
See  No.   5,  ante. 

87.  Indian  lands — Legislative  jurisdiction — 
Appeal  per  saltum. 

See  Practice  of  Supreme  Court,  195. 


CONTEMPT  OF  COURT. 

1.  Contempt  of  court — Constructive  con- 
tempt— Obstructing  litigation  —  Prejudice  to 
suitor — Locus  standi.^-— On.  an  application  to 
commit  a  solicitor  for  a  constructive  contempt 
of  court  by  obstructing  litigation  the  alleged 
contempt  consisted  in  publishing  in  a  news- 
paper comments  on  a  judgment  rendered  by  a 
master  in  chambers  in  a  cause  in  which  the 
writer  was  solicitor  for  defendant.  The  mo 
tion  to  commit  was  made  by  the  relator  in 
such  cause.  Notice  of  appeal  from  said  judg- 
ment had  been  given,  but  before  the  motion 
was  made  the  notice  was  countermanded  and 
the  appeal  abandoned.  Held,  that  the  pro- 
ceedings in  the  cause  before  the  Master  being 
at  an  end  the  relator  in  the  cause  could  not 
be  prejudiced,  as  a  suitor,  by  the  publication 
complained  of;  and  as  such  prejudice  was 
the  only  ground  on  which  he  could  institute 
the  proceedings  for  contempt  he  had  no  locus 
standi  and  his  application  should  not  have 
been  entertained.  (14  Ont.  App.  R.  184). 
In  re  Henry  0*Brien,  xvi.,  197. 

2.  Appeal — Jurisdiction — Criminal  proceed- 
ing— Final  judgment — R.  8.  C.  c.  135.  s.  68.] 
— <jontempt  of  court  is  a  criminal  proceeding, 
and  unless  it  comes  within  s.  68  of  the  Su- 
preme Court  Act,  an  appeal  does  not  lie  to 
that  court  from  a  judgment  in  proceedings 
therefor.  O'Shea  v.  0*Shea  (15  P.  D.  59) 
followed;  In  re  0*Brien  (16  Can.  S.  C.  R. 
179)  referred  to.  In  proceedings  for  con- 
tempt of  court  by  attachment  until  sentence 
is  pronounced  there  is  no  **  final  judgment" 
from  which  an  appeal  could  be  brought.  Ellis 
v.  The  Queen,  xxii.,  7. 

3.  Practice  in  court  below — Rule  made  ab- 
solute— Final  judgment. 

See  Appeal,  166. 

4.  Discretion  —  Sentence  —  Fine  —  Final 
judgment. 

See  Appeal,  167. 

5.  Criminal  proceeding — R.  8.  C.  c.  135, 
s.  68 — Deferred  sentence — Final  judgment. 

See  Appeal,  189. 


CONTRACT. 

1.  Breach  of  CoNTRACTi  1-26. 

2.  Cancellation  of  Contract,  27-41. 

3.  Carriers,  42-53. 

4.  Conditions.  54-82. 

5.  CoNSiDERATioiy,  83-88. 

6.  Crown  Contracts:  Public  Works,  89- 

110. 

7.  Demise  Clause,  111. 

8.  Determination,  112-115. 

9.  Employers'  Liability,  116. 
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la  Executed  CJontracts,  117-122. 
XL  ExTBAS,   123-125. 

12.  Formation  of  Contract,  126-146. 

13.  GUARAWTEE.   147-150. 

14.  HiBiNO  Contracts,  151-158. 

15.  IiXfSGAi.  Contracts,  159-168. 

16.  Incapacity  to  Contract,  169. 

17.  Interest,  170-172. 

18-  Married  Woman,  173-176. 

19.  Mistake,  177-181. 

20.  Novation,  182.  183. 

21.  Pabtiai.  Performance,  184-168. 

22.  Partnership,  189-191. 

23.  Penal  Clause,  192,  193. 

24.  Principal  and  Agent,  194-199. 

25.  Public  Policy,  200. 
2a  Railwats,  201-204. 

27.  Ratification,  205,  206. 

28.  Restraint  of  Trade.  207,  208. 

29.  Retainer,  209. 

30.  Sale  of  Goods.  210-226. 

31.  Sale  of  I.and,  227-236. 

32.  Sale  of  Mining  Rights,  237,  238. 

33.  Sale  of  Patent,  239. 

34.  Sale  of  Timber,  240,  241. 

35.  Specific  Performance,  242-247. 

36.  Statute  of  Frauds,  248-252. 

37.  Stock  Jobbing,  253. 

38.  Suretyship,  254-256. 

39.  Tender,  257-259. 

40.  Trade  Custom,  260. 

41.  Varying  Terms,  261-260. 


1.  Bbeach  of  Contract. 

L  Consiruciion  —  License  to  cut  iimher — 
Ownership  and  control  —  Draft  for  stump- 
«ye.] — Respondents  granted  C.  &  S.  a  license 
to  cnt  timber  on  25  square  miles  in  considera- 
tion of  stumpaiire  dues ;  *'  Said  stumpage  to  be 
paid  in  tbe  following  manner :  Said  company 
shall  first  deduct  from  the  amount  of  stump- 
age  on  tbe  timber  or  lumber  cut  by  grantees 
on  this  license  as  aforesaid,  an  amount  equal 
to  the  mileage  paid  by  ^hem  as  aforesaid,  and 
the  whole  of  the  remainder,  if  any.  shall,  not 
later  that  the  15th  April  next,  be  secured  by 
good  indorsed  notes,  or  other  sufficient  secu- 
rity to  be  approved  of  by  the  said  company, 
and  payable  on  the  15th  July  next,  and  the 
lumber  not  to  be  removed  from  the  brows  or 
landings  till  the  stumpage  is  secured  as  afore- 
said. And  said  company  reserves  and  retains 
full  and  complete  ownership  and  control  of 
all  lumber  which  shall  be  cut  from  the  afore- 
mentioned premises,  wherever  and  however  it 
may  be  situated,  until  all  matters  and  things 
appertaining  to  or  connected  with  this  license 
shall  be  settled  and  adjusted,  and  all  sums  due 
or  to  become  due  for  stumpage  or  otherwise 
shall  be  fully  paid,  and  any  and  all  damages 
for  non-performance  of  this  agreement,  or 
stipulations  herein  Expressed,  shall  be  liqui- 
dated and  paid.  And  if  any  sum  of  money 
shall  have  become  payable  by  any  one  of  the 
stipulations  or  agreements  herein  expressed, 
and  shall  not  be  paid  or  secured  in  some  of 
the  modes  herein  expressed  within  ten  days 
thereafter,  then,  in  such  case,  said  company 
shall  have  full  power  and  authority  to  take 


all  or  any  part  of  said  lumber  wherever  or 
however  situated,  and  to  absolutely  sell  and 
dispose  of  the  same  either  at  private  or  public 
sale,  for  cash;  and.  after  deducting  reason- 
able exi)enses.  commissions,  and  all  sums 
which  may  then  be  due  or  may  become  due 
from  any  cause  whatever,  as  herein  expressed, 
the  balance,  if  any  there  may  be,  they  shall 
pay  over  on  demand  to  said  grantees,  after  a 
reasonable  time  for  ascertaining  and  liquidat- 
ing all  amounts  due.  or  which  may  become 
due,  either  as  stumpage  or  damages."  For 
securing  the  stumpage  payable  to  respondents 
under  this  license,  C.  &  S.  gave  to  the  re- 
spondents an  accepted  draft  upon  J.  &  Co., 
which  was  approved  of  by  the  respondents, 
but  which  was  not  paid  at  maturity.  After 
giving  the  draft  C.  &  S.  sold  the  lumber  to  J. 
&  Co..  who  knew  the  lumber  was  cut  on  the 
plaintiff's  land  under  the  said  agreement.  J. 
&  Co.  failed,  and  appellant,  their  assignee, 
took  possession  of  the  lumber  and  sold  it. — 
Held,  per  Strong.  Taschereau,  and  Gwynne, 
J  J.,  (affirming  the  judgment  of  the  court  be- 
low), Ritchie,  C.J.,  and  Fournier  and  Henry, 
J  J.,  dissenting,  that  upon  the  case  as  sub- 
mitted, and  by  mere  force  of  the  terms  of  the 
agreement,  the  absolute  property  in  the  lumber 
in  question  did  not  pass  to  C.  &  S.  immedi- 
ately upon  the  receipt  by  the  company  of  the 
accepted  draft  of  C.  &  S.  on  J.  &  Co.,  and 
that  appellant  was  liable  for  the  actual  pay- 
ment of  the  stumpage.  McLeod  v.  New 
Brunstoick  Ry.  Co,,  v.,  281. 

2.  Sale  of  goods — Payment — Appropriation 
— Hfonsuit.^  —  The  respondent  sued  for  the 
price  of  coal  sold  and  delivered  to  appellants 
during  1866,  1867,  and  1868.  S.  and  M.  and 
McG.  were  partners  carrying  on  business  un- 
der the  name  of  the  Albertine  Oil  Co.,  S. 
furnishing  the  capital.  S.  who.  was  a  large 
stockholder  in  the  plaintiff  company  purchased 
the  coal  for  the  Albertine  Oil  Co.,  the  mem- 
bers of  which  he  named ;  the  president  of  the 
plaintiff  company  told  S.  they  would  look  to 
him  for  payment,  as  the  other  partners  were 
poor ;  the  terms  of  sale  were  cash  on  delivery 
on  board  vessels ;  and  S.  agreed  that  the  divi- 
dends on  his  stock  should  be  applied  in  pay- 
ment for  the  coal.  The  plaintiff  credited  the 
Albertine  Oil  Co.  with  S.'s  dividends  from 
time  to  time  down  to  August.  1866,  leaving  a 
balance  of  $912  due  to  S.  The  coal  delivered 
was  charged  in  the  plaintiff's  books  to  the 
Albertine  Oil  Co..  and  the  bills  of  lading  of 
the  coal  were  made  out  in  the  name  of  that 
company.  Some  time  afterwards  a  notice  by 
S.  and  M.  was  given  to  the  plaintiff,  com- 
plaining of  the  inferior  quality  of  the  coal, 
and  claiming  damages.  In  1868,  S.  repudi- 
ated the  agreement  to  appropriate  his  divi- 
dends to  the  payment  of  coal,  and  refused  to 
sign  receipts  therefor.  lie  had  signed  the  re- 
ceipt for  the  dividend  of  1866.  The  action 
(in  1873)  was  against  S.  and  M..  surviving 
partners.  S.  shortly  afterwards  sued  for  the 
dividends ;  the  claim  was  referred  to  arbitra- 
tion, and  an  award  was  made  in  his  favour 
for  $15,280,  which  the  plaintiff  paid  in  July. 
1874.  The  receipt  stated  that  it  was  in  full 
satisfaction  of  the  judgment  in  the  suit  of  S. 
against  the  Albert  Mining  Co.,  and  it  ap- 
peared (though  the  evidence  was  objected  to) 
that  it  included  the  dividends  for  1807  and 
1868. — The  trial  judge  nonsuited  the  plaintiff, 
but  the  full  court  of  N.  S.  set  aside  the  non- 
suit.— Held,  reversing  the  judgment  appealed 
from  (22  N.  B.  Rep.  340),  Strong,  J.,  dis- 
senting, that  there  being  clear  evidence  of  the 
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appropriation  of  S/s  dividends  in  pursuance 
of  agreement  made  with  him,  and  therefore  of 
the  plaintiff  having  been  paid  for  the  coal  in 
the  manner  and  on  the  terms  agreed,  the 
plaintiff  had  been  properly  nonsuited.  Spurr 
V.  Albert  Mining  Co.,  ix.,  35. 

3.  Breach  —  Charter-party  —  Conditions — 
Stranding  —  Unavoidable  delay — Refusal  of 
cargo — Evidence.^  —  By  charter-party,  11th 
December,  1878.  it  was  agreed  that  plaintiff's 
ship,  then  on  her  way  to  Shelburne,  N.  S., 
should  proceed  with  all  possible  despatch, 
after  arrival  at  Shelburne,  to  St.  John,  N.  B.. 
and  there  load  from  the  charterers  a  cargo  of 
deals  for  Liverpool ;  and  if  the  ship  did  not 
arrive  at  Shelburne  on  or  before  Ist  January, 
1879,  the  charterers  were  to  be  at  liberty  to 
cancel  the  charter-party.  The  ship  arrived  at 
Shelburne  in  December,  and  sailed  at  once  for 
St.  John.  At  the  entrance  of  the  harbour  of 
St.  John  she  got  upon  the  rocks  and  was  so 
badly  damaged  that  it  became  necessary  to 
put  her  on  the  blocks  for  repairs,  and  was 
not  ready  to  receive  her  cargo  until  -21st 
April.  On  26th  March  the  charterers  gave 
the  owners  notice  that  they  would  not  furnish 
a  cargo  for  her.  The  owners  sued  for  breach 
of  charter-party,  and  on  the  trial  defendants 
gave  evidence,  subject  to  objection,  that 
freights  between  St.  John  and  Liverpool  were 
usually  much  higher  in  winter  than  In  sum- 
mer; that  lumber  would  depreciate  in  value 
by  being  wintered  over  at  St.  John,  and  also 
as  to  the  relative  value  of  lumber  during  the 
winter  and  in  the  spring  in  the  Liverpool 
market;  and  it  was  contended  that  the  time 
occupied  in  repairing  damage  was  unreason- 
able and  entirely  frustrated  the  object  of  the 
voyage.  The  judge  directed  the  jury  that  if 
the  time  occupied  in  getting  the  vessel  off  the 
rocks  and  repairing  her  was  so  long  as  to  put 
an  end,  in  a  commercial  sense,  to  the  com- 
mercial speculation  entered  into  by  the  ship- 
owners and  charterers,  they  should  find  for 
defendants.  The  verdict  was  for  defendants, 
and  the  full  court  ordered  a  new  trial. — Held, 
aflSrming  the  court  below  (21  N.  B.  Rep.  558), 
that  as  there  was  no  condition  in  the  charter- 
party  that  the  ship  should  be  at  St.  John  at 
an^  fixed  date,  and  as  the  time  taken  in  re- 
pairing damage  was  not  unreasonable,  and  the 
delay  did  not  entirely  frustrate  the  object  of 
the  royage.  the  charterers  were  not  justified 
in  refusing  to  carry  out  the  contract.  CarvUl 
V.  tichoficld,  ix.,  370. 

4.  Resolutory  condition  —  Promise  of  sale 
— Resriliation  —  Mise  en  demcure  —  Arts. 
1022,  JOhl,  U78,  1536,  1537,  1538,  1550  C.  C] 
— O.  agreed  to  sell  a  farm  to  M.,  then  a 
minor,  for  $1,200 — of  which  .$.500  was  paid 
at  the  time,  balance  payable  in  seven  yearly 
instalments  of  $100  each,  with  interest  at  7 
per  cent.,  M.  to  have  immediate  possession 
and  to  ratify  the  deed  on  becoming  of  age, 
and  to  be  entitled  to  a  deed,  if  instalments 
were  paid  as  they  became  due,  but  if  M. 
failed  to  make  such  payments  he  was  to  for- 
feit all  right  to  a  deed  and  all  moneys  paid, 
which  then  would  be  considered  as  rent,  the 
agreement  null  and  void,  and  the  parties  as 
lessor  and  lessee.  M.  became  of  age  and  left 
the  country  without  ratifying  the  sale;  he 
paid  none  of  the  instalments,  and  G.  re- 
gained possession  of  the  farm.  Some  time 
afterwards,  M.  returned,  tendered  the  balance 
of  the  price,  and  claimed  the  farm;  Held,  re- 
versing the  judgment  appealed  from  (3  Dor. 
Q.  B.  212),  Strong  and  Taschereau,  J  J.,  dis- 


senting, that  the  condition  of  the  promise  of 
sale  not  having  been  complied  with  within  the 
time  specified  in  the  contract,  the  terms  of 
the  contract  placed  the  plaintiff  en  demeure, 
without  the  necessity  of  any  formal  demand 
or  resciliation  immediately  upon  failure  in 
performance  of  the  condition  when,  ipso  fac- 
to, the  relation  of  the  parties  became  changed 
from  that  of  vendor  and  vendee  to  lessor  and 
Orange  v.  McLennan,  ix.,  385. 


5.  Breach  —  Construction  of  tramway  — 
Use  of  traction  engine  — Steam  engine  — 
Construction  of  agreement."] — A  clause  in  an 
agreement  under  an  Ontario  Ace  between  the 
Municipality  of  York  and  the  Toronto  Gravel 
Road  Co.,  for  a  right  to  construct  a  tramway 
from  their  gravel  pits  to  the  City  of  Toronto, 
was  as  follows : —  *  So  soon  as  this  agreement 
shall  have  been  ratified  by  the  said  corpora- 
tion, the  said  company  shall  forthwith  with- 
draw their  said  traction  engine  from  the  pub- 
lic highway  of  the  said  county,  and  shall  dis- 
continue the  use  and  employment  of  t&e  said 
traction  engine,  or  of  any  other  traction  en- 
gine, upon  or  along  such  public  highways." 
The  company  claimed  the  right  to  put  steam 
engines  upon  the  road,  over  such  public  high- 
way, notwithstanding  the  above  clause  in  their 
agreement. — Held,  affirming  the  judgment  ap- 
pealed from  (11  Out.  App.  R.  765),  that  the 
use  of  steam  engines  was  an  infraction  of 
the  said  clause.  Toronto  Oravel  Road  Co.  y. 
County  of  York,  xii.,  517. 

6.  Railway  aid  —  Agreement  to  take  stock 
— Breach — Special  damages  —  Arts.  1065, 
1070,  1073,  1077,  1840,  d  mi,  C.  C.]— The 
Corporation  of  the  County  of  Ottawa  under 
the  authority  of  a  by-law  undertook  to  de- 
liver to  the  M.,  O.  and  W.  Ry.  Co.  for  stock 
subscribed  by  them  2,000  debentures  of  the 
corporation  of  $100  each,  payable  twenty-five 
years  from  date  and  bearing  6  per  cent,  in- 
terest, and  subsequently,  without  any  valid 
cause  or  reason,  refused  to  issue  said  deben- 
tures. In  an  action  solely  for  damages  for 
their  neglect  to  issue  said  debentures.  Held, 
affirming  the  judgment  appealed  from  (M.  L. 
R.  1  Q.  B.  46).  Ritchie,  C.J.,  and  Gwynne, 
J.,  dissenting,  that  apart  from  its  liability 
for  the  amount  of  the  debentures  and  inter- 
est thereon,  the  corporation  was  liable  under 
arts.  1065,  1073.  1840,  1841,  C.  C,  for  dam- 
ages for  breach  of  the  covenant.  County  of 
Ottawa  V.  Montreal,  Ottawa  and  Western  Ry. 
Co.,  xiv..  193. 

7.  "Non-fulfilment  —  Temporary  exception 
—  Incidental  demand  —  Damages  — Gross- 
appeal.] — In  March,  1883,  B.  contracted  with 
C.  for  the  delivery  of  an  engine  in  accord- 
ance with  the  Herreshoff  system  to  be  placed 
in  the  yacht  "  Ninie  "  then  in  course  of  con- 
struction. The  engine  was  built,  placed  in  the 
yacht,  and  upon  trial  was  found  defective. 
On  31st  August,  C.  took  out  a  saisie  con- 
servatoire of  the  yacht,  and  claimed  $2,199.37 
for  the  work  and  materials  furnished.  B. 
petitioned  to  annul  the  attachment  and  plead- 
ed that  the  amount  was  not  yet  due,  as  C. 
had  not  performed  the  contract,  and  by  in- 
cidental demand  claimed  a  large  amount. 
After  various  proceedings  the  saisie  conserva- 
toire was  abandoned,  and  the  Court  of 
Queen's  Bench,  on  appeal  on  the  principal  ac- 
tion and  incidental  demand,  ordered  that  ex- 
perts should  ascertain  whether  the  engine  was 
built  according  to  the  contract  and  report  on 
the  defects.    A  report  was  made  by  which  it 
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was  declared  that  C.'s  contract  was  not  car- 
ried oot,  and  that  work  and  materials  of  the 
Talue  of  $225  were  still  necessary  to  complete 
the  contract. — On  motion  to  Homologate  the 
expert's  report,  the  Superior  Court  adjudi- 
cated upon  the  merits  of  the  demand  in  chief 
and  of  the  incidental  demand,  and  held  that 
as  C.  had  not  built  an  engine  as  covenanted 
B/s  plea  should  be  maintained,  but  as  to  the 
incidental  demand  held  the  evidence  insuf- 
ficient to  warrant  a  judgment  in  favour  of 
R  On  appeal,  the  Queen's  Bench,  taking  in- 
to consideration  the  fact  that  the  yacht  had. 
since  the  institution  of  the  action,  been  sold 
in  another  suit  at  the  instance  of  one  of  B.'s' 
creditors  and  purchased  by  C,  the  proceeds 
being  deposited  in  court  to  be  distributed 
amongst  B.'s  creditors,  credited  B.  with  $225 
nec<^ssary  to  complete  the  engine,  allowed 
$750  damages  on  B.'s  incidental  demand,  and 
gave  judgment  in  favour  of  0.  for  the  balance, 
viz.,  $1,225  with  costs.— The  fact  of  the  sale 
and  purchase  of  the  yacht  subsequent  to  the 
institution  of  the  action  did  not  appear  on 
the  pleadings. — On  appeal  and  cross-appeal  as 
to  amount  allowed  on  incidental  demand: — 
Held,  reversing  the  judgment  appealed  from, 
Ritchie,  C.J.,  and  Taschereau,  J.,  dissenting, 
that  as  it  was  shewn  that  at  the  time  of  the 
institution  of  G.'s  action  it  was  through  faulty 
construction  that  the  engine  and  machinery 
therewith  connected  could  not  work  according 
to  the  Herreshoff  system,  on  which  system  0. 
covenanted  ta  build  it,  the  acticm  was  prema- 
tnre. — Held,  also,  that  the  evidence  in  the  case 
fully  warranted  the  $750  allowed  by  the  Court 
of  Queen's  Bench  on  B.'s  incidental  demand, 
and  therefore  be  was  entitled  to  a  judgment 
for  that  amount  on  said  incidental  demand 
with  costs. — ^Taschereau,  J.,  was  of  opinion, 
on  cross-appeal,  that  B.'s  incidental  demand 
should  have  been  dismissed  with  costs.  Bender 
T.  Carrier,  xv.,  19. 

8.  Parol  agreement  —  Part  performance — 
Carriage  of  mails — Authority  to  Mnd  the 
Crown — JR.  8.  C.  c.  35.] — ^An  action  will  not 
lie  against  the  Crown  for  breach  of  a  contract 
for  carrying  mails  for  9  months  at  the  rate 
of  $10,000  a  year,  made  by  parol  with  the 
Postmaster-General  and  accepted  by  the  con- 
tractor by  letter,  notwithstanding  it  was 
partly  performed,  as,  if  a  permanent  contract, 
being  for  a  larger  sum  than  $1,000  it  could 
not  be  made  without  the  authority  of  an  or- 
der-in-council,  and  if  temporary  it  was  re- 
Tocable  at  the  will  of  the  Postmaster-Gen- 
eral. Judgment  appealed  from  (2  Ex.  C.  R. 
'i8»>)  affirmed.  Humphrey  v.  The  Queen,  xx., 
591.  i  J.U 

9.  Breach — "  Transmit "  —  Construction  of 
affreement — Telephone  service — Use  of  wires,] 
—The  B.  T.  Co.  carried  on  business  of  ex- 
ecnting  orders  by  telephone  for  messenger 
boys,  calxs,  etc.,  which  it  sold  to  the  E.  D. 
Co.,  agreeing  among  other  things  not  to  trans- 
mit or  give,  in  any  manner,  directly  or  in- 
directly, any  orders  for  messengers,  cabs,  etc., 
to  any  person  or  persons,  company  or  corpor- 
ation, except  to  the  B.  D.  Co.  The  G.  N.  W. 
Co.  afterwards  established  a  messeneger  ser- 
tice  for  the  purposes  of  which  the  wires  of 
the  Telephone  Co.  were  used.  In  an  action 
for  breach  of  the  agreement  with  the  E.  D. 
Co.  and  injunction  to  restrain  the  Telephone 
Co.  from  allowing  their  wires  to  be  used  for 
(riving  orders  for  messengers,  etc. :  Held, 
affirming  the  judgment  appealed  from  (17 
Ont  App.   R.  292),   Ritchie,   C.J.,  doubting. 


that  the  Telephone  Co..  being  ignorant  of  the 
nature  of  communications  sent  over  their 
wires  by  subscribers,  did  not  **  transmit "  such 
orders  within  the  meaning  of  the  agreetoent; 
that  the  use  of  the  wires  by  subscribers  could 
not  be  restricted;  and  that  the  Telephone  Co. 
was  under  no  obligation,  even  if  it  were  pos- 
sible to  do  so,  to  take  measures  to  ascertain 
the  nature  of  all  communications  with  a  view 
to  preventing  such  orders  being  given.  Elec- 
tric Despatch  Co,  v.  Beil  Telephone  Co.y  xx., 
83. 

10.  Agreement  to  insure  to  amount  of  ad- 
vances'—Si Vict.  c.  15  {Que.) — Continuance 
of  cause — Suspension  of  prescription,]  —  The 
claim  arose  out  of  aUeged  breach  of  contract 
by  S.  &  Co.,  in  not  insuring  to  the  full  ex- 
tent of  advances  on  the  ship  "  Empress  Eu- 
genie," belonging  to  G. — For  several  years 
previous  to  1857,  S.  &  Co.  had  large  dealings 
with  G.,  principally  advances,  made  on  the 
security  of  ships,  which  appellant,  a  ship- 
builder, constructed  and  disposed  of  through 
theuL  On  18th  August,  1854,  G.  assigned  to 
S.  &  Co.  the  ship  "  Empress  Eugenie,"  with 
freights  and  earnings,  for  £18.500,  in  trust, 
to  sell  her  at  such  time  and  place  as  they 
might  judge  best;  to  receive  the  price  and 
earnings  thereof;  and  out  of  the  moneys  aris- 
ing from  such  sale,  freight  earnings  or  hire, 
or  otherwise  coming  into  their  hands  on  ac- 
count of  G.,  to  retain  £18,500,  and  all  other 
sums  then  due  to  them  by  the  G.,  or  which 
they  might  thereafter  pay.  lay  out  or  advance 
for  him,  and  all  other  mone3rs  due  for  charges, 
expenses,  interest  and  commission,  as  speci- 
fied in  the  deed.  It  was  stipulated  that  the 
vessel  and  her  freights  should  at  all  times  be 
kept  insured  by  S.  &  Co.  to  at  least  the  full 
amount  advances  made  by  them  in  respect 
thereof,  and  to  such  further  reasonable 
amount  as  G.  might  see  fit.  the  premiums  to 
be  deducted  from  the  moneys  received. — The 
**  Empress  Eugenie "  left  Quebec  for  Liver- 
pool with  a  full  cargo,  but  owing  to  the  de- 
pressed state  of  the  market  she  could  not  be 
sold,  and  it  was  agreed  that  she  should  be 
classed  and  coppered,  in  order  that  she  might 
be  run  with  freight  until  a  more  favourable 
opportunity  occurred  to  dispose  of  her.  While 
the  vessel  was  at  Liverpool  expenses  were  in- 
curred by  S.  &  Co.,  with  the  assent  of  G. 
$41,003.67  for  classing  and  coppering,  as  well 
as  for  discharging  and  loading  her.  In  the 
meantime  S.  &  Co.  received  $22001.29  for 
freight  on  her  voyage  to  Liverpool,  and 
$43,382..36,  from  other  sources,  which,  accord- 
ing to  the  deed,  they  were  entitled  to  credit 
on  advances.  The  vessel,  after  being  classed 
and  coppered,  was  insured  for  $68,000,  and 
left  Liverpool  for  Quebec  with  cargo,  freight 
of  which  valued  at  $7,600,  and  insured  for 
that  sum.  She  was  lost  on  her  voyage.  S.  & 
Co.  credited  the  amount  received  to  G.,  and  in 
1857  brougnt  an  action  for  £2.929  4s.  9d.  on 
their  general  account.  G.  pleaded  that  S.  & 
Co.  neglected  to  insure  **Empress  Eugenie"  to 
the  full  extent  of  their  advances,  that  he  had 
thereby  lost  money,  exceeding  their  claim 
which  was  thereby  compensated,  and  he  prayed 
that  the  action  be  dismissed.  The  anpellant 
made  no  incidental  demand. — In  1873.  while 
the  ca.se  was  still  pending,  the  record  was  de- 
stroyed by  the  burning  of  the  Quebec  Court 
House.  More  than  two  years  after,  G.  peti- 
tioned under  37  Vict.  c.  15.  to  recommence 
proceedings,  and  instituted  the  present  action 
against  the  respondent  as  representing  S.  & 
Co.  The  Court  of  Queen's  Bench,  Lower 
Canada,  was  of  opinion  that  the  demand  of 
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G.,  not  having  been  made  in  the  first  case, 
could  not  be  deemed  to  be  a  recommencing  of 
the  cause  or  proceeding  of  which  the  record 
was  burned  within  the  meaning  of  37  Vict.  c. 
15,  and  was  not  a  continuance  of  said  cause 
or  proceeding  so  as  to  suspend  prescription 
within  the  meaning  of  ss.  7  and  21  of  that  Act. 
But  the  court  did  not  consider  it  necessary  to 
enter  into  the  consideration  of  the  question 
of  prescription,  preferring  to  rest  their  judg- 
ment on  the  broader  ground  that  respondents 
were  only  bound  to  insure  for  the  amount  of 
their  claim. — Held,  per  Ritchie,  C..T.,  and 
Strong  and  Gwynne.  JJ.,  affirming  the  Court 
of  Queen's  Bench,  (Foumier  and  Ilenry,  JJ., 
dissenting),  that  the  amount  for  which  S.  & 
Co.  were  bound  to  insure  the  ship  under  the 
agreement  was  the  amount  of  any  bn  lances 
which  at  any  time  might  be  due  to  them  by 
6.,  for  moneys  for  which  the  ship  was  liable 
to  them  under  the  deed,  and  not  for  the  cost 
of  said  ship,  or  the  aggregate  amount  of  all 
advances  which  they  might  have  made,  irre- 
8pe(*tive  of  the  sums  received  by  them  to  be 
applied  on  account  of  such  advances.  Appeal 
dismissed  with  costs.  Gingras  v.  Symes,  Cass. 
Dig.   (2  ed.)    14. 

11.  Breach — Engagement  to  sell  on  com- 
mumion — Damages — Evidence  —  Defendants 
books — Supplemental  demand — Settlement  of 
accounts — Prescription — Interruption  —  Arts, 
34s,  3J^6,  C.  C\  P,  — Technical  objection  not 
taken  in  court  below. '\ — ^By  written  contract 
of  23rd  Jan.,  1808.  plaintiff  contracted  with 
defendants  to  sell  their  goods  in  the  Maritime 
Provinces,  the  engagement  to  continue  for 
a  period  of  five  years,  subject  to  co- 
partnership or  business  changes.  By  the 
contract  he  was  to  have  5%  commission  on 
all  goods  of  defendants*  manufacture  and  2V^% 
on  all  other  goods.  This  commission  was  to 
be  paid  to  him  on  all  sales,  no  matter 
whether  such  sales  had  been  effected  by 
him  or  had  been  made  direct  to  pur- 
chasers by  defendants  without  his  know- 
ledge or  intervention.  Plaintiff  was  opening 
up  an  entirely  new  market  for  defendants* 
goods,  entered  upon  his  duties  under  the  con- 
tract, and  in  two  years  succeeded  in  establish- 
ing a  trade  for  defendants.  On  5th  Dec., 
1870,  defendants  terminated  the  engagement, 
alleging  that  they  did  so  in  consequence  of 
the  interruption  to  their  business  by  a  late 
fire  and  some  changes  they  expected  to  make 
in  their  business  firm  the  ensuing  year. — ^Plain- 
tiff objected  to  his  agency  being  terminated, 
and  at  the  expiration  of  the  five  years,  sued 
to  recover  a  balance  of  $1,000  for  unpaid 
commissions  due,  and  $10,000  damages  for 
breach  of  contract — The  plaintiff  examined  de- 
fendant Ames,  who  produced  from  defendants* 
ledgers  a  full  statement  of  sales  effected  by 
defendants  in  Maritime  Provinces  Up  to  5th 
Dec.,  1870.  Thereupon  plaintiff  made  a  sup- 
];Uemental  demand,  claiming  $1,28(K50  addi- 
tional for  unpaid  commissions. — The  Superior 
Court  rejected  plaintiff's  claim  for  damages 
on  the  ground  that  co-partnership  and  busi- 
ness changes  took  place  in  December,  1870, 
in  defendant's  firm,  and  that  this  by  the  terms 
of  the  contract  entitled  them  to  terminate  it 
as  they  did.  As  to  the  claim  for  commissions 
up  to  5th  Dec.,  1870,  the  court  held  the  same 
to  be  a  good  open  existing  demand,  and  re- 
ferred the  accounts  to  an  accountant,  who 
found  $1,705.78  due  to  plaintiff  for  commis- 
sions. This  report  the  court  by  final  judgment 
adopted,  and  condemned  defendants  in 
$1,705.78  and  interest  from  service  of  process 


and  costs. — ^The  Queen's  Bench  Veverrfed  this 
judgment  and  dismissed  the  action,  on  the 
ground  that  it  was  proved  that  after  each 
trip  made  by  plaintiff,  accounts  were  settled 
for  commission  due  to  satisfaction  of  plain- 
tiff, and  that  there  was  a  settlement  on  29th 
Dec.,  1869,  when  engagement  terminated,  and 
that  the  evidence  produced  by  defendants 
shewed  that  plaintiff  was  fully  paid  for  all 
commissions  earned.  Held,  that  nothing  had 
occurred  at  the  settlement  of  commission, 
from  time  to  time  paid  by  the  defendants  to 
the  plaintiff  upon  the  sales  as  the  defendants 
themselves,  who  alone  had  a  perfect  know- 
ledge of  them,  represented  them  to  be,  which 
would  disentitle  the  plaintiff  to  have  an 
account  taken  of  all  the  sales  upon  which  he 
was  by  his  contract  entitled  to  commission  at 
I  least  up  to  5th  Dec..  1870.  The  plaintiff  was 
not  aware  of  the  large  sales  which  had  been 
I  made  by  defendants,  and  there  could  be  no 
I  binding  acquiescence  when  plaintiff  was  not 
aware  of  his  rights.  That  the  result  of  the 
I  account  taken  could  not  be  objected  to.  and 
I  therefore  the  judgment  of  the  Superior  Court 
should  be  affirmed. — Per  Taschereau,  J.  The 
prescription,  if  any,  was  interrupted  by  a 
letter  written  by  defendants  to  plaintiff  before 
it  accrued,  and  ^yalker  v.  Sweet  (21  L.  C. 
Jur.  21 )  must  be  followed  as  long  as  it  stands 
unreversed.  The  objection,  that  the  report 
was  not  duly  received  in  evidence  in  the  case, 
according  to  arts.  345  and  346  C.  G.  P.,  had 
not  been  taken  in  the  court  below,  and  the 
rule  in  the  Privy  Council,  that  a  purely  tech- 
nical objection  not  made  in  the  court  below 
cannot  be  entertained  in  appeal,  must  be  fol- 
lowed.— ^Appeal  allowed  with  costs.  Fuller 
V.  Ames,  Cass.  Dig.  (2  ed.)  140;  Cass.  S.  C. 
Prac.    (2  ed.)    144. 

12.  Breach   of   contract   to   supply  meat — 
Sole  arbiter — Decision  binding  on  the  parties 
— Forfeiture  of  deposit — Damages.l  —  Action 
for    breach    of    contract    for    supplying    the 
Windsor    Hotel.    Montreal,    with    meat,    etc, 
from  1st  May  to  1st  November,  1880,  which 
contained  the  following  clause  : — **  The  quan- 
tity and  quality  of  the  foregoing  supplies  to 
be  satisfactory  to  the  steward   of  the  hotel, 
and    two    hundred    dollars    ($200)    are    now 
handed  the  Windsor  Hotel  Syndicate  as  secu- 
rity for  the  due  fulfilment  of  the  contract,  to 
be  forfeited  in  case  of  non-performance,  and  if 
at  any  time  the  hotel  steward  is  obliged  to 
procure  supplies  elsewhere  through  any  cause 
or  negligence  of  ours,  any  excess  of  cost  then 
paid  over  the  prices  of  this  contract  shall  be 
chargeable  against  the  deposit  of  two  hundred 
dollars.     The  said  deposit  shall  not  bear  in- 
terest.— This  contract  may  be  cancelled  by  the 
Windsor  Hotel  Syndicate  at  any  time  should 
they  lease  or  sell  the  hotel,  or  should  the  hotel 
from  any  cause  be  closed  before  1st  Novem- 
ber next. — Should   this   contract   be   satisfac- 
torily   fulfilled    the    deposit    of    two    hundred 
dollars,  or  any  balance  of  the  same  remaining 
I  in  accordance  with  foregoing  terms,  shall  be 
I  returnable  on  demand  to  us.** — Plaintiff  sup- 
I  plied  meat  until  30th  June.    The  steward  was 
I  dissatisfied  and  repeatedly  notified  plaintiff  of 
his   dissatisfaction,    but   did   not    immediately 
I  stop  receiving  meat.     The  supplies  continuing 
I  unsatisfactory  to    the    steward,  and      in    his 
I  opinion  not  according  to  the  contract,  he  so 
'  decided  and  reported  his  decision,  and  the  con- 
'  tract  was  cancelled  whereby  the  deposit  be- 
I  came    forfeited.      The    defendants    had   been 
I  obliged  to  expend  $Hi8  more  than  the  deposit 
'   in  obtaining  meat  elsewhere. — Held,  affirming 
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the  Queen *s  Bench,  that  the  parties  having 
agreed  to  make  the  steward  the  sole  judge  and 
to  abide  by  his  decision,  the  plaintiff  was 
bound  by  it.  Further,  the  evidence  shewed 
that  the  steward's  dissatisfaction  was  justified 
by  the  inferiority  of  the  meat  supplied,  and 
that  there  was  no  mala  fides  on  his  part,  but 
that  he  had  acted  bond  fide  under  a  reason- 
able sense  of  dissatisfaction.  —  Appeal  dis- 
missed with  costs  (Fournier  and  Henry,  JJ.. 
dissenting).  Brown  v.  Allan,  Cass.  Dig.  (2 
ed-»    146. 

13.  Breach — Damages — Repairs  to  printing 
press  and  freight  charges — Lease  with  privi- 
lege of  purchasing — Dilatory  exceptions — Art. 
120,  s-s.  7  C.  a.  P.]— In  1878,  plaintiffs  made 
an  agreement  with  defendant,  in  the  form  of 
a  lease  of  a  printing  press  with  its  appur- 
tenances for  6  months,  at  a  rental  of  $1,000 
payable  in  advance,  obliging  themselves  to 
erect  the  press  on  the  premises  of  defendant. 
The  leasee  gave  the  said  lessee  the  privilege  of 
purchasing  the  press,  at  the  expiration  of  th^ 
lea^.  for  $4,500,  and  provided  that  failing 
purchase,  defendant  would  deliver  the  press 
and  appurtenances  at  the  expiration  of  the 
lease  in  as  good  order  and  condition  as  the 
same  were  at  the  commencement  of  the  lease, 
reasonable  wear  and  tear  and  accident  by 
fire  excepted,  free  of  all  charges  and  unbroken, 
free  on  board  in  Montreal,  with  freight  paid 
to  Xew  York. — Plaintiffs  erected  a  press ;  de- 
fendant paid  $1,000,  and  held  the  press  under 
the  lease  until  its  expiration ;  and  then  instead 
of  returning  it  continued  to  use  it.  Some 
time  after  the  lease  terminated,  plaintiffs,  con- 
sidering that  defendant  had  exercised  the 
option  to  purchase  took  action  against  de- 
fendant, with  saisie  conservatoire  for  the  pur 
chase  price,  $4,500. — ^The  defendant  pleaded  in 
effect,  '* never  exercised  option  to  purchase;'* 
and  that  whatever  remedy  plaintiffs  had.  they 
had  no  right  to  a  suit  for  the  price  of  the 
press,  as  for  goods  bought  and  sold.  The 
plaintifEs'  action  was  dismissed,  and  this  judg- 
ment was  affirmed  by  the  Court  of  Review. — 
AVhile  this  suit  was  pending,  defendant  con- 
tinned  to  use  the  press  for  17  months,  when 
plaintiffs  obtained  possession  under  saisie  re- 
vendieation,  and  removed  it  to  New  York.  On 
arrival  it  was  found  to  be  in  disrepair  and 
large  exi)enditure  was  necessary  to  put  it  in  the 
condition  in  which  it  was  at  the  time  that  it 
had  been  leased. — Plaintiffs  then  sued  claim- 
ing. 1. — $2,809.13,  value  of  the  use  during  the 
17  months,  at  the  rate  established  in  the  lease 
($1,000  for  6  months)  ;  2.— $2,809.13,  as  dam- 
ages sustained  through  the  use,  employment 
and  retention  by  defendant  of  the  press  and 
its  appurtenances,  after  the  expiration  of  the 
lease;  3. — $299^  as  costs  and  expenses  of 
taking  down,  packing,  loading  and  removal  to 
New  York,  including  freight  and  charges — De- 
fendants filed  dilatory  exceptions  (art.  120, 
C.  G.  P.)*  setting  up  that  plaintiffs  were  not 
residents  and  no  power  of  attorney  had  been 
produced,  which  were  dismissed,  and  pleas  to 
the  merits  raising  only  issues  of  fact — The 
Superior  Court  gave  plaintiffs  $2,000.  for 
deterioration  and  damages,  and  $160.50  for 
cost  of  transport,  this  judgment  being  affirm- 
ed.— Held,  that  the  judgment  appealed  from 
should  be  affirmed  (Henry,  J.,  dissenting). 
Mullin  V.  Hoe,  Cass.  Dig.   (2  ed.)    219. 

14.  Breach — Construction  of  railway — De- 
lirery  of  bonds — Assignment  of  right  to  re- 
ceive bonds  —  Special  reference  —  Appeal  to 
Privy   Council.'\ — On  31st  Oct.,   1876,  A.  en- 


tered into  a  contract  with  the  Government  of 
Nova  Scotia  for  the  construction  of  the 
Eastern  Extension  Ky.  On  20th  Dec,  A. 
assigned  all  his  right  to  said  contract  to 
appellants,  and,  on  the  same  day,  an  agree- 
ment was  made  between  appellants  and  the 
Canada  Improvement  Co.,  whereby  the  latter 
undertook  to  build  and  equip  the  Eastern  Ex- 
tension Ry.  On  22nd  Dec,  G.  ag^reed  with 
the  Can.  Imp.  Co.  to  do  the  work,  for  which 
the  company  agreed  to  pay  per  mile  $4,800  in 
cash,  and  $3,750  in  first  mortgage  bonds.  As 
security  for  his  performance  of  the  agreement, 
G.  gave  to  the  Can.  Imp.  Co.  a  bond,  with 
two  sureties,  in  the  penal  sum  of  $100,000, 
which  bond  was  afterwards  assigned  to  the 
Government  of  Nova  Scotia.  —  G.  proceeded 
with  the  work  according  to  agreement  but  the 
mortgage  bonds  were  not  delivered  as  the  work 
progressed,  and  the  Can.  Imp.  Co.  represented 
that  they  could  not  be  issued  at  that  time.  G., 
therefore,  suspended  work  and  took  proceed- 
ings against  the  Can.  Imp.  Co.  for  breach  of 
contract.  These  proceedings  were  settled  by 
a  payment  to  G.  in  cash  and  notes,  and  an 
agreement  was  entered  into  between  the  ap- 
pellants of  the  first  part;  the  Can.  Imp.  Co. 
of  the  second  part,  and  G.  of  the  third  part, 
which,  after  reciting  the  <ibove  facts,  pro- 
vided : — That  the  Can.  Imp.  Co.  would  deliver 
to  G.  $80,000  of  first  mortgage  bonds  of  ap- 
pellant s  company  as  soon  as  the  same  could 
be  legally  issued,  and  use  every  diligence  to 
have  them  issued,  and  they  should,  so  far 
as  the  parties  of  the  first  and  second  parts 
could  make  them,  be  a  lien  on  the  Truro  and 
Pictou  Branch  liailway,  which  the  Govern- 
ment of  Canada  was  to  hand  over  to  the  ap- 
pellants, upon  the  Eastern  Extension  Railway 
and  upon  the  appellant  company  and  its  prop- 
erty rights  and  privileges  set  forth  in  s.  32  of 
its  Act  of  incorporation.  That  such  bonds  or 
other  conveyances,  or  lien  by  which  they  might 
be  secured,  should  be  free'  from  any  clauses 
restraining  a  sale  of  the  property  to  which 
such  lien  attached,  or  in  any  way  impairing 
the  remedy  of  the  holders  thereof  in  default 
of  payment.  That  the  whole  issue  of  first 
mortgage  bonds  should  not  exceed  $1,250,000 
and  should  bear  interest  at  6  per  cent.,  and 
that  no  other  security  should  take  precedence 
of  the  bonds  to  be  given  to  G.  But  provision 
might  be  made  for  giving  clear  titles  of  the 
company's  bonds  in  the  event  of  their  being 
sold,  the  proceeds  to  be  secured  for  the 
benefit  of  the  bondholders.  That  the  appel- 
lants covenanted  and  guaranteed  that  the 
bonds  ^'ould  be  delivered  to  G.  as  above 
set  out,  and  that  they  would,  if  necessary, 
endeavour  to  procure  such  legislation  as  would 
remedy  any  defects  now  existing  in  their 
organization.  That  the  Government  of  Nova 
Scotia  would  use  all  means  within  its  power 
to  enforce  the  delivery  of  such  bonds  and 
might  refuse  government  aid  to  said  com- 
panies, until  satisfied  that  G.'s  right  to  re- 
ceive the  said  bonds  was  protected  ard 
assured.  That  the  contract  between  the  Can. 
Imp.  Co  and  G.  should  be  cancelled,  and  the 
bond  given  by  G.  delivered  up  to  him. — On  1st 
Feb.,  1879,  the  appellants  entered  into  an 
agreement  with  the  Governments  of  the 
Dominion  and  of  Nova  Scotia  relinquishing 
their  rights  to  the  "  Pictou  Branch  Railway." 
mentioned  in  said  agreement,  and  agreed  to 
the  repeal  of  the  Act  providing  for  the  trans- 
fer of  the  same  to  the  appellants,  and  that  it 
should  be  retained  by  the  Dominion  until  the 
Eastern  Extension  Railway  to  the  Strait  of 
Canso  and  the  steam  ferry  across  the  strait 
should  be  completed,  and  then  transferred  to 
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the  appellants  on  certain  conditions.  —  Gk 
claimed  this  to  be  a  breach  of  agreement,  and 
brought  action  against  the  appellants  and  the 
Oan.  Imp.  Co.,  the  latter,  however,  not  being 
served  with  the  writ.  —  Defendants  pleaded 
that  as  to  $40,000  of  the  bonds  the  plaintiff 
had  given  an  order  on  the  Can.  Imp.  Co.  for 
delivery  to^the  Provincial  Secretary  of  Nova 
Scotia,  which  had  been  accepted  by  the  com- 
pany, and  was,  in  effect,  an  assignment  of  that 
portion  of  the  bonds.  The  evidence  of  the 
plaintiff  on  the  trial,  in  regard  to  such  order, 
was  that  it  was  given  on  the  condition  that 
an  order-in-council  should  be  passed  by  the 
Nova  Scotia  Government  protecting  the  right 
of  the  plaintiff  to  have  the  said  bonds  deliver- 
ed to  him,  and  the  bonds  given  to  the  Can. 
Imp.  Co.,  as  security,  for  the  due  performance 
by  the  plaintiff  of  the  work  on  the  Eastern 
Extension  Railway,  delivered  up  to  plaintiff; 
and  on  these  conditions  being  fulfilled  the 
plaintiff  was  to  give  to  the  Government  a 
formal  assignment  of  the  said  mortgage  bonds 
to  the  extent  of  $40,000,  but  that  such  condi- 
tions were  never  carried  out. — ^The  plaintiff 
recovered,  and  his  verdict  was  affirmed  by  the 
Supreme  Court,  whereupon  defendants  appeal- 
ed to  the  Supreme  Court  of  Canada,  and,  on 
the  argument  an  agreement  was  entered  into 
between  the  parties,  and  the  Government  of 
Nova  Scotia,  empowering  the  court  to  decide 
the  case  on  the  merits  irrespective  of  the 
pleadings  or  any  technical  defence  raised 
thereon,  and  limiting  the  amount  in  question 
to  the  sum  of  $40,000,  the  balance  being  satis- 
fied by  a  judgment  recovered  by  G.  against  the 
Can.  Imp.  Co. — Heldy  affirming  the  judgment 
appealed  from  (4  Russ.  &  Geld.  436),  that 
the  agreement  entered  into  by  the  appellants 
with  the  Governments  of  the  Dominion  and 
Nova  Scotia,  was  a  breach  of  the  agreement 
made  between  appellants,  the  Can.  Imp.  Co. 
and  G. — Held,  also,  that  the  order  was  given 
on  conditions  which  were  never  carried  out. 
and  was  not  an  assignment  of  the  bonds,  and 
therefore  G.  was  entitled  to  recover  $40,000, 
with  interest  from  the  date  of  the  breach  of 
agreement — Appeal  dismissed  with  costs.  Uali- 
faa  d  Cape  Breton  Coal  &  Ry.  Co.  v.  Gregory. 
Cass.  Dig.   (2  ed.)   727. 

[The  Privy  Council  refused  leave  to  appeal 
and  held  that  in  deciding  the  case  under  the 
agreement  entered  into  at  the  hearing  of  the 
appeal,  the  Supreme  Court  was  not  acting  in 
its  ordinary  jurisdiction  as  a  court  of  appeal, 
but  under  special  reference,  and  even  if  it 
were  open  to  give  leave  to  appeal,  the  ques- 
tions raised  were  not  of  sufficient  public  in- 
terest to  depart  from  the  rule  where  an  appeal 
to  the  Supreme  Court  of  Canada  has  failed. 
(11  App.  Cas.  229.)] 

15.  Sale  of  land  —  Building  restrictiona  — 
Description  —  Street  boundaries  —  Construc- 
tion of  covenant.] — The  owners  of  a  block  of 
land  in  Toronto,  bounded  on  the  north  by 
Wellesley  Street  and  west  by  Sumach  Street, 
entered  into  an  agreement  with  B.,  whereby 
the  latter  agreed  to  purchase  a  part  of  said 
block,  which  was  vacant  wild  land,  not  divided 
into  lots,  and  containing  neither  buildings  nor 
streets,  though  a  by-law  had  been  passed  for 
the  construction  of  a  street  immediately  south 
of  it  to  be  called  Amelia  Street.  The  agree- 
ment contained  certain  restrictions  as  to 
buildings  to  be  ercjcted  on  the  property  pur- 
chased, which  fronted  on  the  two  streets  north 
and  west  of  it  respectively,  and  the  vendors 
agreed  to  make  similar  stipulations  in  any 
sale  of  land  on  the  south  side  of  Wellesley 
Street,    pi^duced.     A    deed    was    afterwards 


executed  of  said  land  pursuant  to  the  agree- 
ment which  contained  the  following  covenant. 
"  And  the  grantors  .  .  covenant  with  the 
grantees  .  .  .  that  in  case  they  make  sale 
of  any  lots  fronting  on  Wellesley  Street  or 
Sumach  Street  on  that  part  of  lot  1,  in  the 
City  of  Toronto,  situate  on  the  south  side  of 
Wellesley  Street  and  east  of  Sumach  Street, 
now  owned  by  them,  that  they  will  convey  the 
same  subject  to  the  same  building  agreements 
or  conditions"  (as  in  the  agreement).  The 
vendors  afterwards  sold  a  portion  of  the  re- 
maining land  fronting  on  Amelia  Street,  and 
one  hundred  feet  east  of  Sumach  Street,  and 
the  purchaser  being  about  to  erect  thereon  a 
building  forbidden  by  the  restrictive  covenant 
in  the  deed,  B.  brought  an  action  against  his 
vendors  for  breach  of  said  covenant,  claiming 
that  it  extended  to  the  whole  block. — Held, 
affirming  the  decision  of  the  Court  of  Appeal, 
G Wynne,  J.,  dissenting,  that  the  covenant  in- 
cluded all  the  property  south  of  Wellesley 
Street:  that  the  land  not  being  divided  into 
lots  any  part  of  it  was  a  portion  of  a  lot  of 
land  fronting  on  Wellesley  and  Sumach 
Streets,  and  so  within  the  purview  of  the 
deed;  and  that  the  vendors  could  not  by 
dividing  the  property  as  they  saw  tit  narrow 
the  operation  and  benefit  of  their  own  deed. — 
Per  G Wynne,  J.  The  piece  of  land  in  question 
did  not  front  nor  abut  on  either  Wellesley  or 
Sumach  Streets,  but  on  Amelia  Street  alone, 
and  was  not,  therefore,  literally  within  the 
covenant  of  the  vendors.  Dumoulin  v.  Bur- 
foot,  xxii.,  120. 

16.  Sale  of  deals — Contract — Breach  of — 
Delivery — Acceptance — Quality — Warranty  as 
to— Damages— Arts.  lOlS,  147S,  1507,  G.  C.]— 
In  a  contract  for  the  purchase  of  deals  from  A. 
by  S.  et  al.f  merchants  in  London,  it  was  stipu- 
^ted,  inter  alia,  as  follows :  —  **  Quality  — 
Sellers  guarantee  quality  to  be  equal  to  the 
usual  Etchemin  Stock,  and  to  be  marked  with 
the  Beaver  Brand,"  and  the  mode  of  delivery 
was  f.  o.  b.  vessels  at  Quebec,  and  payment 
by  drafts,  payable  in  London  120  days'  sight 
from  date  of  shipment.  The  deals  were 
shipped  at  Quebec  on  board  vessels  owned  by 
P.  &  Bros.,  at  the  request  of  P.  &  P., 
intending  purchasers  of  the  deals.  When 
the  deals  arrived  in  London  they  were  in- 
spected by  S.  et  al.,  and  found  to  be  of  in- 
ferior quality,  and  S.  et  al.,  after  protesting 
sold  them  at  reduced  rates. — In  an  action  in 
damages  for  breach  of  contract.  HM,  re- 
versing the  judgment  of  the  court  below,  that 
the  delivery  was  to  be  at  Quebec,  subject  to 
an  acceptance  in  London,  and  that  the  pur- 
chasers were  entitled  to  recover  under  the  ex- 
press warranty  as  to  quality,  there  being 
abundant  evidence  that  the  deals  were  not  of 
the  agreed  quality.  Strong,  C.J.,  and  Sedge- 
wick,  J.,  dissenting.  Stewart  v.  Atkitison, 
xxii.,  315. 

17.  Principal  and  agent  —  Master  and  ser- 
vant— Insurance  agent — Duty  —  Appointment 
— Acting  for  rival  company — Divided  interests 
— Dismissal.] — ^To  act  as  agent  for  a  rival  in- 
surance company  is  a  breach  of  an  insurance 
agent's  agreement,  "  to  fulfil  conscientiously 
all  the  duties  assigned  to  him,  and  to  act  con- 
stantly for  the  best  interest  of  his  employer," 
and  is  sufficient  justification  for  his  dismissal. 
— Judgment  of  the  Court  of  Appeal  for  On- 
tario (22  Ont.  App.  R.  408)  affirmed.  East- 
mure  V.  Canada  Accident  Assur.  Co.,  xxv.,  (i01. 

18.  Fire  insurance — Conditions  in  policy^ — 
Breach  —  Waiver  —  Recognition    of    existing 
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risk  after  breach  —  Authority  of  agent.]  — A 
policy  of  fire  insurance  on  a  factory  and  ma- 
chinery contained  a  condition  making  it  void 
if  the  said  property  was  sold  or  conveyed,  or 
the  interest  of  the  parties  therein  changed. 
Held,  afllrming  the  judgment  appealed  from 
{U  N.  B.  Rep.  113)^  that  by  a  chattel  mort- 
gage given  by  the  assured  on  said  property 
his  interest  therein  was  changed  and  the  policy 
forfeited  under  said  condition.  Held,  further, 
that  an  agent  with  powers  limited  to  receiving 
and  forwarding  applications  for  insurance  had 
no  authority  to  waive  a  forfeiture  caused  by 
such  breach.  Torrop  v.  Imperial  Fire  Aaaur. 
Co.,  xxvi.,  585. 

19.  Agreement  in  writing  —  Municipal  cor- 
poration —  Watertoorks  —  Emtension  of  works 
—Repairs — By-law — Resolution  —  Injunction 
— Highways  and  streets — R.  8.  Q.  art.  4485 — 
Art.  lOSSa,  C.  C.  P.]— By  a  resolution  of  the 
Council  of  the  Town  of  Chicoutimi,  on  9th 
October,  1890.  based  upon  an  application 
previously  made  by  him*  L.  obtained  permis- 
sion to  construct  waterworks  in  the  town  and 
to  lay  the  necessary  pipes  in  the  streets 
wherever  he  thought  proper,  taking  his  water 
supply  from  the  river  Chicoutimi  at  whatever 
point  might  be  convenient  for  his  purposes, 
upon  condition  that  the  works  should  be  com- 
menced within  a  certain  time,  and  completed 
in  the  year  1892.  He  constructed  a  system  of 
waterworks,  and  had  it  in  operation  within 
the  time  prescribed,  but  the  system  proving 
insufficient  a  company  was  formed  in  1895 
under  the  provisions  of  R.  S.  Q.,  art.  4485, 
and  given  authority  by  by-law  to  furnish  a 
proper  water  supply  to  the  town,  whereupon 
L.  attempted  to  perfect  his  system,  to  alter 
the  position  of  the  pipes,  to  construct  a  reser- 
voir, and  to  make  new  excavations  in  the 
streets  for  these  purposes  without  receiving 
any  further  authority  from  the  council. — 
Held,  reversing  the  judgment  appealed  from 
(Q.  R.  5  Q.  B.  542),  (Gwynne.  J.,- dissent- 
ing), that  these  were  not  actually  necessary 
repairs  but  new  works,  actually  part  of  the 
s}'stem  required  to  be  completed  during  the 
year  1892.  and  which  after  that  date  could  not 
be  proceeded  with  except  upon  further  permis- 
sion obtained  in  the  usual  manner  from  the 
council  of  the  town. — Held,^  further,  that  the 
resolution  and  the  application  upon  which  it 
was  founded  constituted  a  'contract  in 
writing,"  and  a  "written  agreement"  within 
the  meaning  of  article  1033a  of  the  Code  of 
Civil  Procedure  of  Lower  Canada,  and  viola- 
tion of  its  conditions  was  a  sufficient  ground 
for  injunction  to  restrain  the  construction  of 
the  new  works.  Ville  De  Chicoutimi  v. 
Ltgari,  xxvii.,  329. 

20.  Breach  of  contract — Evidence — Custom 
of  trade  —  Local  usage  —  Damages  —  Sale  of 
goods.]  —  On  appeal,  the  Supreme  Court 
affirmed  the  judgment  of  the  Court  of  Queen's 
Bench  (Q.  R.  8  Q.  B.  221),  which  held  that' 
in  an  action  for  damages  for  failure  to  deli- 
ver goods  at  the  time  specified  in  a  contract, 
a  claim  for  the  difference  between  the  pur- 
chase prices  and  those  at  which  the  goods 
were  selling  at  the  time  fixed  for  delivery  was 
not  too  remote.     Leggat  v.  Marsh,  xxix.,  739. 

21.  Puhlio  work — Breach  of  contract — Ap- 
propriation of  land — Damages  —  Interest.]  — 
The  Supreme  Court  affirmed  the  judgment  of 
the  Exchequer  Court  (7  Ex.  C.  R.  55),  Tas- 
chereau,  J.,  dissenting. — ^By  the  judgment  ap- 
pealed  from    it   was    held   as    follows : — "  1. 


There  may  be  some  question  as  to  whether 
Walker  v.  The  London  and  North  Western 
Railway  Company  (L.  R.  1  C.  P.  D.  518) 
should  be  accepted  as  establishing  a  general 
proposition  that  if  in  contracts  creating  a  for- 
feiture for  not  proceeding  with  work  at  the 
rate  required,  a  time  is  fixed  for  its  comple- 
tion, the  forfeiture  cannot  be  enforced  on  the 
ground  of  delay  after  that  date. — "  But  at  all 
events  any  notice  given  after  such  date  to 
determine  the  contract  and  enforce  the  for- 
feiture must  give  the  contractor  a  reasonable 
time  in  which  to  complete  the  work,  and  the 
contractor  must,  with  reference  to  such 
reasonable  time  for  completion,  make  default 
or  delay  in  diligently  continuing  to  execute 
or  advance  the  work  to  the  satisfaction  of  the 
engmeer.  The  engineer  is  to  decide,  having 
regard  to  a  time  that  in  the  opinion  of  the 
court  is  reasonable,  and  the  contractor  is  to 
have  notice  of  his  decision."—"  2.  Where  there 
is  a  breach  of  contract  the  damages  are  to  be 
measured  as  near  as  may  be  by  the  profits  the 
contractor  would  have  made  by  completing  the 
contract  in  a  reasonable  time." — **3.  In  this 
case  the  contractor  claimed  for  loss  of  profits 
in  respect  of  certain  extra  work  not  covered 
by  the  contract."  Held,  that  inasmuch  as  it 
was  not  possible  to  say  either  that  the  en- 
gineer would  have  directed  it  to  be  done  by 
him  had  the  work  remained  in  the  suppliant's 
hands,  or  that  in  case  the  engineer  had  done 
so,  that  he  would  have  fixed  a  price  for  it 
from  which  a  profit  would  have  been  derived. 
It  could  not  be  taken  into  consideration." — **  4. 
where  in  such  a  case  the  Crown  dispossessed 
the  contractor  of  his  plant  and  used  it  for  the 
purposes  of  the  completion  of  the  work  the 
contractor  was  held  entitled  to  recover  the 
value  of  such  plant  as  a  going  concern,  that 
IS,  Its  value  to  anyone  situated  as  the  con- 
tractor himself  was  at  the  time  of  the  taking 
of  the  plant."— "  5.  Where  the  contractor  was 
not  allowed  interest  upon  the  value  of  such 
plant,  it  was  held  that  he  was  not  to  be 
charged  with  interest  upon  the  balance  of  the 
purchase  price  of  a  portion  of  the  plant  which 
with  his  consent,  the  Crown  had  subsequently 
paid."    The  King  v.  Stewart,  xxxii.,  4&. 

22.  Neglect  of  contractee — Building  by-law 
— Liability  of  owner — Damages, 

See  Negligence,  1. 

23.  Negligence— Collision  —  Action — Join- 
der of  defendants — Company — Limited  liabil- 
\^y.-r-^^^^^nt  Shipping  Amendment  Act, 
liibd  (Imp.) — Navigation  of  Canadian  waters, 
31  Vtct  p.  58,  s.  12  (D.)— Motion  for  judg* 
ment— Findings  of  jury— ^  eight  of  evidence 
— Practice, 

See  Navigation",  2. 

24.  Breach  in  assertion  of  supposed  rights 
— Government  railway. 

See  ToBT,  1. 

25.  Breach  of  covenant  for  quiet  enjoyment 
of  leased  premises — Sale — Parol  agreement — 
Misrepresentation, 

See  Deed,  22. 

26.  Pledge — Deposit  with  tender-— Forfeit- 
ure— Breach  of  contract — Municipal  corpora- 
tion—Right of  action  —  Damages — Set-off — 
Restitution  of  thing  pledged. 

See    Pledge.    9. 
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2.  Canceixation  of  Contract. 

27.  Rescission  of  agreement — Work  and 
labour  done — Finding  of  jury — Recovery  on 
common  co«n<«.  1— Plaintiff  was  employed  by 
defendant  under  written  agreement,  not  under 
seal,  to  saw  lumber  in  his  mill,  of  which, 
under  the  agreement,  plaintiff  had  possession 
and  charge. — It  was  contended  on  behalf  of 
plaintiff  at  the  trial  that  this  agreement  was 
rescinded,  and  that  plaintiff  was  entitled  to 
recover  on  the  common  counts,  for  the  work 
actually  done  up  to  the  time  of  the  alleged 
rescission. — The  jury  found  in  favour  of  plain- 
tiff upon  the  facts  bearing  upon  the  alleged 
rescission,  and  the  Supreme  Court  (N.S.)  re- 
fused a  new  trial  (5  Russ.  &  Geld.  381).— It 
was  contended  on  behalf  of  plaintiff  that  the 
judgment  appealed  from  was  correct,  because 
there  was  sufficient  evidence  to  warrant  the 
finding  that  the  agreement  in  question  had 
been  rescinded,  and  that  defendant  agreed  to 
pay  the  plaintiff  for  the  work  done  by  the  lat- 
ter up  to  the  time  of  the  rescission. — On  ap- 
peal to  the  Supreme  Court  of  Canada,  Held, 
Siat  for  the  reasons  given  by  Rigby,  J.,  in 
the  court  below,  the  judgment  should  be 
affirmed  (Ritchie  C.J.,  and  Strong.  J.,  dis- 
senting.) —  Appeal  dismissed  with  costs. 
Young  v.  Tracey,  Cass.  Dig.  (2  ed.)   147. 

28.  Construction  of  contract — Construction 
of  statute — 12  Vict,  c.  ISO,  s.  20 — Notice  to 
cancel  contract — Gas  supply  shut  off  for  non- 
payment of  gas  bill  on  other  premises — Man- 
damus.]— An  agreement  to  furnish  gas  con- 
tained an  express  provision  that  either  of  the 
contracting  parties  should  have  the  right  to 
cancel  the  contract  by  giving  twenty-four 
hours'  notice  in  writing.  Notices  were  sent 
in  writing  to  the  consumer  that  his  gas  would 
be  shut  off  at  a  certain  number  on  a  street 
T^ami><^^  uiikfli  h£  paid  arrears  of  gas  bills  due 
wpaa  another  property-  ^feld^  that  such  no- 
tices could  not  be  considered  as  notices  given 
under  the  contract  for  the  purpose  of  cancel- 
ling it.  Cadieux  v.  Montreal  Gas  Co.,  xxviii., 
382. 

Note. — Leave  to  appeal  to  the  Privy  Coun- 
cil was  granted  (1898)  A.  C.  718,  and  subse- 
quently the  Sup.  Ct.  decision  was  reversed 
[(1899)   A.  C.  589.] 

29.  Municipal  corporation — Waterworks — 
Rescission  of  contract — yotice  —  Mise  en  de- 
meure — Long  user — Waiver — Art.  1061  C.  C] 
— A  contract  for  the  construction  and  main- 
tenance of  a  system  of  waterworks  required 
them  to  be  completed  in  a  manner  satisfactory 
to  the  corporation  and  allowed  the  contractors 
thirty  days  after  notice  to  put  the  works  in 
satisfactory  working  order.  On  the  expiration 
of  the  time  for  the  completion  of  the  works 
the  corporation  served  a  protest  upon  the 
contractors  complaining  in  general  terms  of 
the  insufficiency  and  unsatisfactory  construc- 
tion of  the  works,  without  specifying  particu- 
lar defects,  but  made  use  of  the  works  com- 
plained of  for  about  nine  years  when,  without 
further  notice,  action  was  brought  for  the  re- 
scission of  the  contract  and  forfeiture  of  the 
works  under  conditions  in  the  contract.  Held, 
that  after  the  long  delay,  when  the  contractors 
could  not  be  replaced  in  the  original  position, 
the  complaint  must  be  deemed  to  have  been 
waived  by  acceptance  and  use  of  the  water- 
works and  it  would,  under  the  circumstances, 
be  inequitable  to  rescind  the  contract.  Held. 
further,  that  a  notice  specif j'ing  the  particular 
defects  to  be  remedied  was  a  condition  prece- 


dent to  action  and  that  the  protest  in  general 
terms  was  not  a  sufficient  compliance  there- 
with to  place  the  contractors  in  default  Town 
of  Richmond  v.  Lafontaine,  xxx.,  155. 

30.  Contract — Duration — Right  to  ^cancel — 
Repugnant  clauses.} — A  contract  for  supply- 
ing li|:ht  to  a  hotel  contained  the  following 
provisions :  "  This  contract  is  to  continue  in 
force  for  not  less  than  36  consecutive  calendar 
months  from  date  of  first  burning,  and  there- 
after until  cancelled  (in  writing)  by  one  of 
the  parties  hereto.  .  .  .  Special  conditions 
if  any.  This  contract  to  remain  in  force 
after  the  expiration  of  the  said  36  months  for 
the  term  that  the  party  of  the  second  part 
renews  his  lease  for  the  Russell  House."  Af- 
ter the  expiration  of  the  36  months  the  lease 
was  renewed  for  five  years  longer.  Held,  re- 
versing the  judgment  of  the  Court  of  Appeal 
(1  Ont.  L.  R.  73),  that  neither  of  the  parties 
to  the  contract  had  a  right  to  cancel  it  against 
the  will  of  the  other  during  the  renewed  term. 
Ottawa  Electric  Co,  v.  St.  Jacques,  xxxi.,  636. 

31.  Construction  of  works — Deductions  for 
portions  omitted-^-Partial  cancellation  of  con* 
tract— Arts.  1065,  1691  C.  C]  —  The  provi- 
sions of  article  1691  of  the  Civil  Code  of 
Lower  Canada  do  not  give  the  owner  of  works 
being  constructed  under  a  contract  at  a  fixed 
price  the  power  of  cancelling  the  contract  m 
part  and  maintaining  it  as  to  another  part; 
the  contract  must,  under  that  article,  be  in 
either  cancelled  in  toto  or  not  at  all.  Ville  de 
Maisonneuve  v.  Banque  Provinciale,  xxxiii., 
418. 

32.  Stock  subscription  —  Deceit  —  Blanks 
filled  in  without  consent — Oral  testimony — 
Error. 

See  Company  Law,  35. 

33.  Subscription  for  shares — False  prospec- 
tus— Misrepresentation  —  Concealment — Bond 
fide  ^mtements — Action  for  rescission  waiver. 

See  CouFAST  Law,  11. 

34.  Promoter  of  company — Sale  of  pritperty 
by — Fiduciary  relationship — Non-independetU 
directors — Rescission. 

See  Company  Law,  41. 

35.  Rescission  of  sale  of  land — Fraudulent 
misrepresentation  —  Evidence — Ewecuted  con- 
tract. 

See  No.   119,  infra. 

36.  Sale  by  auction — Agreement  as  to  title 
— Breach, — Rescission. 

See  Vendor  and  Purchaser.  22. 

37.  Joint  stock  company — Ultra  vires — Con- 
sent judgment — Action  to  set  aside. 

See  Judgment,  22. 

38.  Rescission  of  contract — Innocent  misre- 
presentation— Common  error — Failure  of  con- 
sideration. 

See  Vendor  and  Purchaser,  24. 

39.  Misrepresentation  —  Artifice  —  Consid- 
eration— Rescission  —  Error  —  Ratification — 
Laches — Waiver. 

See  Vendor  and  Purchaser,  26. 

40.  Cancellation  of  insurance  policy — Fraud 
— Misrepresentation  —  Wagering  policy — En- 
dowment— Return  of  premiums  patd. 

See  Insurance,  Life,  22. 
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41.  P«Wtc  work — Breach  of  contract — Part 
fierformance — Appropriation  of  plant — Dam- 
ages— Interest. 

See  No.  21,  ante. 


3.  Cabriers. 

42.  Carriers  of  goods — Bill  of  lading — Con- 
ditions—  Bailment  —  Warehousemen — LiahU- 
ity  for  negligence  —  Transit  —  Connecting 
lines.] — One  of  the  conditions  in  a  contract 
to  carry  i^oods  to  P.,  a  place  beyond  the  ter- 
minos  of  the  company's  line,  provided  that  the 
comiwuiy  "  should  not  be  responsible  for  any 
loss,  mis-delivery,  damage  or  detention  that 
mifht  happen  to  goods  sent  by  them,  if  such 
loss,  mis-delivery,  damage  or  detention  oc- 
curred after  Raid  goods  arrived  at  the  stations 
or  places  on  their  line  nearest  to  the  points  or 
places  which  they  were  consigned  to,  or  beyond 
their  said  limits."*  Held,  that  this  condition 
would  not  relieve  the  company  from  liability 
for  loss  or  damage  occurring  during  transit, 
pven  if  such  loss  occurred  beyond  the  limits  of 
the  company's  own  line.  Held,  per  Strong  and 
Tascherean.  J  J.,  that  the  loss  having  occurred 
aiter  the  transit  was  over,  and  the  goods  de- 
livered at  P.,  and  the  liability  of  the  car- 
riers having  ceased,  this  condition  reduced  the 
contract  to  one  of  mere  bailment  as  soon  as 
the  goods  were  delivered,  and  also  exempted 
the  company  from  liability  as  warehousemen, 
and  the  goods  were  from  that  time  in  custody 
of  the  company  on  whose  line  P.  was  situate, 
as  bailees  for  the  shipper.  (Fournier  and 
(iwynne.  J  J.,  dissenting.)  G.  T.  Ry.  Co.  v. 
Mac^aian,  xvi.,   543. 

43.  Railway — Carriage  of  goods  —  Carriage 
'>rer  connecting  lines — Authority  of  agent.]  — 
E.,  in  British  Columbia,  being  about  to  pur- 
chase goods  from  G.  in  Ontario,  signed,  on 
requwt  of  the  freight  agent  of  the  Northern 
t  acifio  Railway  Company  In  British  Colum- 
bia, a  letter  to  G.  asking  him  to  ship  goods 
via  Grand  Trunk  Railway  and  Chicago  &  N. 
w.  care  Northern  Pacific  Railway  at  St.  Paul. 
This  letter  was  forwarded  to  the  freight  agent 
of  the  Northern  Pacific  Railway  Company  at 
Toronto,  who  sent  it  to  G..  and  wrote  to  him 

I  enclose  you  card  of  advice  and  if  you 
will  kindly  fill  it  up  when  you  make  the  ship- 
ment send  it  to  me,  I  will  trace  and  hurry 
them  through,  and  advise  you  of  delivery  to 
consignee."  G.  shipped  the  goods  as  suggested 
m  this  letter,  deliverable  to  his  own  order  in 
British  Columbia.  Held,  affirming  the  judg- 
ment appealed  from  (21  Ont.  App.  R.  322), 
that  on  arrival  of  the  goods  at  St.  Paul  the 
northern  Pacific  Railway  Companv  was 
bound  to  accept  delivery  of  them  for  carriage 
to  British  Columbia  and  to  expedite  such  car- 
nage; that  they  were  in  the  care  of  said 
company  from  St.  Paul  to  British  Columbia ; 
that  the  freight  agent  at  Toronto  had  auth- 
ority so  to  bind  the  company ;  and  that  the 
company  was  liable  to  G.  for  the  value  of  the 
2oods  which  were  delivered  to  E.  at  British 
•  olnnibia  without  an  order  from  G.,  and  not 
paid  for.  Northern  Pacific  Ry.  Co.  v.  Orant 
«iv.,  546. 

.  44.  Railway — C^irriage  of  goods — Connect- 
ing hues — Special  contract — Fire  in  warehouse 
-  yegligence  —  Pleading.}  —  Action  bv  S. 
mtnst  appellants.  S.  purchased  goods  to  be 
2f'»^ered,  some  to  G.  T.  R.  Co..  and  the  C. 
i^.  R.  Co.,  and  other  companies,  to  be,  and 


the  same  were,  transferred  to  appellants    for 
carnage  to  Merlin,  Ont-,  and  delivered  to  S. 
There  was  also  alleged   a  contract  by  the  ap- 
pellants for  storsp-e  and  delivery  to  S.  when 
requested,   and  lack  of  proper   care  whereby 
the    goods   were    lost.     The   goods   were   de- 
stroyed   by    fire   while   stored    in    a   building 
owned  by  the  appellants  at  Merlin.    Held,  re- 
versing the  Court  of  Appeal,  that  as  to  the 
goods  delivered  to  the  G.  T.  R.  Co.  to  be  trans- 
ferred to  the  appellants,  if  the  cause  of  action 
was  one  arising  ew  delicto  it  must  fail,  as  the 
evidence  shewed  that  the  goods  were  received 
from  the  G.  T.  R.  Co.  for  carriage  under  the 
terms   of   a  special  contract  in   the   bill   and 
shippmg  note  given  by  the  G.  T.  R.  Co.  to  the 
consignors,   and  if  it  was  an  action  on  con- 
<^ract  it  must  also  fail  as  the  contract  under 
which  the  goods  were  received  by  the  G.  T. 
R.    Co.    provided     that    the    company    would 
not     be     liable    for    loss    of   goods    by    fire* 
that   goods   stored   should    be    at    sole    risk 
of  the  owners ;  and  that  the  provisions  should 
apply  to  and  for  the  benefit  of  every  carrier. 
held,  further,  that  as  to  the  goods  delivered 
to  the  companies  other  than  the  G.  T.  R.  Co. 
to  be  transferred  to  the  appellants,  the  latter 
company    was   liable   under   the  contract   for 
storage;  that  the  goods  were  in  their  posses- 
sion as  warehousemen,  and  the  bills  of  lading 
gjntoined  no  clause,  as  did  those  of  the  G. 
T.  R.  Co.,  giving  subsequent  carriers  the  bene- 
ht  of  their  provisions;   and  that  as  the  two 
courts    below    had    held    that    the    loss    was 
caused   by  the  negligence  of  servants  of  the 
appellants,  such  finding  should  not  be  inter- 
fered with.     Held,  also,  that  as  to  goods  car- 
ried on  a  bill  of  lading  issued  by  the  appel- 
lants,  there  was    an    express    provision   that 
owners  should  incur  all  risk  of  loss  of  goods 
m  charge  of  the  company    as  warehousemen 
and  that  such  a  condition  was  reasonable  as 
the    company   only   undertakes   to   warehouse 
goods  of  necessity  and  for  convenience  of  ship- 

P®"^-    i:S*^  ^''^  ^  ^-  ^^-   ^V'  Oo.  v.  Salis, 
xxvi.,  663.  ' 

45.  Shipping  receipt— Carriers— Limitation 
of  HahUity— Damages— Negligence— Connect- 
ing lines — Wrongful  conversion— Sale  of  goods 
for  non-payment  of  freight— Principal  and 
agent— \  arying  terms  of  confroc*.  1— -Condi- 
tions in  a  shipping  receipt  relieving  the  car- 
rier from  liability  for  loss  or  damages  arising 
out  of  the  safe  keeping  and  carriage  of  the 
goods  even  though  caused  by  the  negligence, 
c^elessness  or  want  of  skill  of  the  carrier's 
officers,  servants  or  workmen,  without  the  ac- 
tual fault  or  privity  of  the  carrier,  and  re- 
stricting claims  to  the  cash  value  of  the  goods 
at  the  port  of  shipment  do  not  appiy  to  cases 
where  the  goods  have  been  wrongfully  sold  or 
converted  by  the  carrier. — A  shipping  receipt 
with  terms  as  above  was  for  carriage  by  the 
defendants'  and  other  connecting  lines  of 
transportation  and  made  the  freight  payable 
on  delivery  of  the  goods  at  the  point  of  destin- 
ation. The  defendants  had  previously  made  a 
special  contract  with  the  plaintiff  but  delivered 
the  receipt  to  his  agent  at  the  point  of  ship- 
ment with  a  variation  of  the  special  terms 
made  with  him  in  respect  to  all  shipments  to 
i"Joon  ^^'^''^S^n^  during  the  shipping  season 
of  isy9,  the  variation  being  shewn  by  a  clause 
stamped  across  the  receipt  of  which  the  plain- 
tiff had  no  knowledge.  One  of  the  shipments 
was  sold  at  an  intermediate  point  on  the  line 
^l  I''^"u^^^^^^^^'*  ^^  account  of  non-pa,vment 
of  freight  by  one  of  the  companies  in  control 
of  a  connecting  line  to  which  the  goods  had 
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been  delivered  by  tbe  defendants.  Held,  that 
the  plaintiff's  agent  at  the  shipping  point  had 
no  authority,  as  such,  to  consent  to  a  varia- 
tion of  the  special  contract,  nor  could  the  car- 
rier do  so  by  inserting  the  clause  in  the  re- 
ceipt without  the  concurrence  of  the  plaintiff ; 
that  the  sale,  so  made  at  the  intermediate 
point,  amounted  to  a  wrongful  conversion  of 
the  goods  by  the  defendants  and  that  they 
were  not  exempted  from  liability  in  respect 
thereof,  at  their  full  value,  under  the  terms  of 
the  shipping  receipt. — ^As  the  evidence  shewed 
definitely  what  damages  had  been  sustained, 
and  there  being  no  good  reason  for  remitting 
tbe  case  back  for  a  new  trial,  the  Supreme 
Court  of  Canada,  in  reversing  the  judgment 
appealed  from,  ordered  that  the  damages 
should  be  reduced  to  those  proved  in  respect 
of  the  goods  sold  and  converted.  Armour,  J., 
however,  was  of  opinion  that  the  judgment  ot 
Craig.  J.,  at  the  trial  should  be  restored. 
Wilson  V.  Canadian  Development  Co.,  xxziii., 
432. 

[Leave  to  appeal  to  Privy  Council  granted, 
July,  1903.] 

46.  BUI  of  lading — Printed  conditions — Con- 
dition verbally  stated — Authority  of  agent — 
Duty  of  carriers — Providina  fit  and  proper 
transportation  for  perishable  freight — *' At 
owner's  risk  " — Estoppel. 

See  Cabbiebs,  15. 

47.  Carriage  of  goods — Forwarding  by  con- 
necting lines — Custody  of  goods — Negligence — 
Bill  of  lading. 

See  Cabbiebs,  6. 

48.  Carriage  of  baggage — "  Owner's  risk  " 
— "  Against  aU  casualties  " — Exemption  from 
liability. 

See  Cabbiebs^  11. 

49.  Railways — Condition  in  shipping  bUl — 
Limitation  of  liability. 

See  Railways,  5. 

50.  Chartered  ship — Perishable  goods — Ship 
disabled  by  excepted  perils — Transshipment — 
Repairs — Reasonable  time — Carrier — BaUee. 

See  Shipping,  6. 

51.  Railway — Carriage  of  goods  —  Connect- 
ing lines — Special  contract — Loss  by  fire  in 
warehouse — yegligence — Pleading, 

See  Railway,  6. 

52.  Contract — Against  liability  for  fault  of 
servants — Charter  party — Hill  of  lading — 
Conditions  of  carnage  —  Stowage  —  Fragile 
goods — I^egligence — A  Ifreightment. 

See  Cabbiebs,  16. 

53.  Carriage  of  goods  —  Bill  of  lading — 
Limitation  of  time  for  suit — Damages  from 
unseaworthiness — Construction  of  contract. 

See  Cabbieks,  13. 


4.  Conditions. 

54.  Construction  of  railway  —  Condition 
precedent — Certifioate  of  engineer — Want  of 
diligence  —  Laches."} — McC.  entered  into  a 
contract  with  McG.,  the  contractor  for  tbe 
construction  of  the  North  Shore  Railway  be- 
tween Montreal  and  Quebec,  to  perform  works 


of  construction  on  a  portion  of  the  road,  and 
agreed  "to  keep  open  at  certain  times  ana 
hours  at  his  own  cost  and  expense  the  main 
line  for  the  passage  of  traffic  or  express 
trains  run  by  McG.  without  any  cnarge  to 
the  latter;"  but  there  was  a  proviso  that 
"any  time  occupied  on  the  road  over  and 
above  what  may  be  required  by  the  hours 
hereinbefore  mentioned,  or  any  expense  caused 
thereby  shall  be  paid  by  the  contractor  McG., 
on  a  certificate  to  that  effect  signed  by  the 
superintendent  of  the  contractor." — On  action 
for  damages  caused  by  the  interruption  of  the 
work  by  the  passing  of  respondent's  trains: 
Held,  affirming  the  judgment  appealed  from 
(14  Rev.  de  Leg.  422 ;  12  Q.  L.  R.  373),  that 
it  was  the  duty  of  the  plaintiff  to  get  the 
superintendent's  certificate  withm  a  reason- 
able time,  and  not  having  taken  any  steps  to 
get  it  until  six  years  after  the  superintend- 
ent had  left  defendant's  employment,  the  fail- 
ure to  produce  such  certificate  was  sufficient 
ground  for  dismissing  the  appellant's  action. 
McCarron  v.  McGreevy,  xiii.,  378. 

55.  Bonus  by-law  —  Conditions  precedent 
to  granting  aid  —  Railway  company — Agree- 
ment with  municipal  corporation — Perform- 
ance of  conditions — Damages.] — A  municipal 
corporation  entered  into  an  agreement  with  a 
railway  company  by  which  the  latter  was  to 
receive  a  bonus  on  certain  conditions,  one  of 
which  was  that  the  company  '*  should  con- 
struct at  or  near  the  corner  of  Colbome  and 
William  streets  (in  Toronto)  a  freight  and 
passenger  station  with  all  necessary  accom- 
modation, connected  by  switches,  sidings,  or 
otherwise  with  said  road  "  upon  the  council 
of  the  town  passing  a  by-law  granting  a  ne- 
cessary right  of  way. — Held,  1.  That  such 
condition  was  not  complied  with  by  the 
erection  of  a  station  building  not  used,  nor 
intended  to  be  used,  and  for  which  proper 
officers,  such  as  station  master,  ticket  agent, 
etc.,  were  not  appointed.  Strong,  J.,  dissent- 
ing.— 2.  Per  Strong,  J.,  that  the  condition 
only  called  for  the  construction  of  a  build- 
ing with  the  required  accommodation  and 
connections,  and  did  not  amount  to  a  cove- 
nant to  run  the  trains  to  such  station  or  make 
any  other  use  of  it. — 3.  The  words  "  all  ne- 
cessary accommodation,"  in  the  condition,  re- 
quired that  grounds  and  yards  sufficient  for 
i  freight  and  passenger  traffic  in  case  the  sta- 
I  tion  were  used  should  be  provided. — On  equal 
division  of  opinion,  'the  judgment  appealed 
from  (14  Ont.  App.  R.  32)  stood  affirmed. 
Bickford  v.  I'own  of  Chatham,  xvi.,  235. 

,  56.  Construction  of  railway  —  Engineer*8 
1  certificate  —  Condition  precedent.] — ^A  sub- 
I  contract  for  the  construction  of  part  of  a 
,  railway  provided  that,  **  The  said  work  shall, 
I  in  all  particulars,  be  made  to  conform  to  the 
plans,    specifications    and    directions    of    the 

Earty  of  the  second  part,  and  of  his  engineer, 
y  whose  classifications,  measurements  and 
!  calculations,  the  quantities  and  amounts  of 
i  the  several  kinds  of  work  performed  under 
I  this  contract  shall  be  determined,  and  who 
I  shall  have  full  power  to  reject  and  condemn 
I  all  work  or  materials  which,  in  his  opinion, 
I  do  not  conform  to  the  spirit  of  this  agree- 
I  ment,  and  who  shall  decide  every  question 
j  which  may  or  can  arise  between  the  parties 

relative  to  the  execution  thereof,  and  his  de- 
'  cision  shall  be  conclusive    and    binding    upon 

both  parties  hereto.    The  party  of  the  second 
I  part  nereby   agrees,   and   binds  himself,  that' 
I  upon  the  certificates  of  his  engineer    that  the 
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work  contemplated  to  be  done  under  this  con- 
tract has  been  fully  completed  by  the  party 
of  the  first  part,  he  will  pay  said  party  of 
the  first  part  for  the  performance  of  the 
same  in  full  for  materials  and  workmanship. 
It  is  farther  agreed  by  the  party  of  the  sec- 
ond part,  that  estimates  shall  be  made  dur- 
ing the  progress  of  the  work  on  or  aDout  the 
first  of  each  month,  and  that  payments  shall 
be  made  by  the  second  party  upon  the  esti- 
mate and  certificate  of  his  engineer,  to  the 
party  of  the  first  part,  on  or  before  the  20th 
day  of  each  month,  for  the  amount  and  value 
of  work  done,  and  materials  furnished  dur- 
ing the  previous  month,  10%  beinz  de- 
ducted and  retained  by  the  party  of  the 
second  part  until  the  final  completion  of  the 
work  embraced  in  this  contract,  when  all 
sums  dae  the  party  of  the  first  part  shall  be 
fally  paid,  and  this  contract  considered  can- 
celled."— Upon  completion  of  the  contract  the 
engineer  made  a  final  estimate  fixing  the  value 
of  the  work  done  by  the  sub-contractor  at 
$70,142.65,  and  after  deducting  the  money  paid 
to  and  received  by  the  sub-contractor,  and  a 
clerical  error  appearing  on  the  face  of  the 
certificate,  a  sum  of  $4,187.32  remained  due 
to  the  sab-contractor. — In  an  action  by  the 
sab-contractor  to  recover  $36,312.12,  the  Su- 
perior Court,  (affirmed  by  the  Queen's 
Bench),  granted  the  plaintiff  $4,187.32  with 
interest  and  costs.  Held,  aflirming  the  judg- 
ment appealed  from,  that  the  estimate  as 
given  by  the  engineer  was  substantially  such 
a  certificate  as  the  contract  contemplated,  but 
if  not  the  plaintiff  must  fail  as  a  final  certi- 
ficate of  the  engineer  was  a  condition  prece- 
dent to  his  right  to  recover.  Ouilhauli  v. 
McChreevp,  xviil..  609. 

57.  Quebec  harbour  works  —  Engineer's 
certificate — Errors  in  calculation — Finality — 
Bulk  sum  contract  —  Extras — Deductions — 
Engineer's  powers  —  Interest,'\ — In  a  bulk 
sam  c<»itract  for  various  works  and  materials 
executed,  perf<Hrmed  ^ind  furnished  on  the 
Quebec  harbour  works,  the  contractors  were 
allowed  by  the  final  certificate  of  the  en- 
gineers  a  balance  of  $52,011.  The  contract 
contained  the  ordinary  powers  given  in  such 
contracts  to  the  engineers  to  determine  all 
points  in  dispute  by  their  final  certificate.  The 
work  was  completed  and  accepted  by  the  com- 
missioners on  the  11th  October,  1882.  but  the 
certificate  was  only  granted  on  4th  February, 
1886.  In  an  action  by  the  contractors  for 
$181,241  for  alleged  balance  of  contract  price 
and  extra  work;  Held,  1.  That  the  certi- 
ficate of  the  engineers  was  binding  on  the 
^parties  and  could  not  be  set  aside  as  regards 
any  matter  coming  within  the  jurisdiction  of 
the  engineers,  but  that  the  engineers  had  no 
right  to  deduct  any  sum  from  the  bulk  sum 
contract  price  on  account  of  an  alleged  er- 
ror in  the  calculation  of  the  quantities  of 
dredging  to  be  done  stated  in  the  specifica- 
tions and  the  quantities  actually  done,  and 
therefore  the  certificate  in  this  case  should 
be  corrected  in  that  respect. — 2.  That  in- 
terest should  not  be  computed  from  an  earlier 
date  than  from  the  date  of  the  final  certifi- 
cate fixing  the  amount  due  to  the  contractors 
ander  the  contract,  viz.,  4th  February,1886. 
— Strong  and  Gwynne,  JJ.,  were  of  opinion 
that  the  certificate  could  have  been  reformed 
as  regards  an  item  for  the  removal  of  sand  er- 
roneously paid  for  to  other  contractors  by  the 
commissioners  and  charged  to  the  plaintiffs. 
Peters  v.  Quebec  Harbour  Commissioners, 
xiz..  685. 

B.  C.   D. — 11 


58.  Condition  precedent  —  Certificate  of 
engineer — Statement  of  daim  —  Pleading — 
31  Vict.  c.  13,  «.  18  (D.) —Leave  to  amend.l 
— ^The  petition  alleged  that  suppliants  were 
contractors  for  the  building  of  section  No.  4, 
Intercolonial  Railway,  and  duly  entered  upon 
and  completed  their  contract  under  the  Act 
intituled  "An  Act  respecting  the  construc- 
tion of  the  Intercolonial  Railway,"  within 
the  time,  and  according  to  its  terms, 
covenants  and  conditions.  That  in  follow- 
ing the  directions  and  instructions  of 
the  commissioners  and  engineers  employed 
and  placed  in  charge  of  the  works, 
which'  directions  and  instructioDS  given 
from  time  to  time,  as  provided  by  the  con- 
tract, the  suppliants  were  bound  to  follow, 
and  did  follow,  they  performed  a  large  amount 
of  extra  work  not  comprised  ia  the  contract,, 
nor  in  the  data  furnished  to  them  at  the  time 
the  contract  was  entered  into,  nor  in  the 
schedules  and  specifications  referred  to  in  the 
contract  and  connected  therewith,  and  not  in- 
tended to  be  covered  by  the  lump  sum,  which 
formed  the  consideration  money  of  the  con- 
tract. That  they  were  put  to  great  expense 
by  delays  in  preparations  by  the  commission- 
ers and  cDgineers.  and  to  great  loss  and 
damage  by  reason  of  changes  and  alterations 
necessitated  by  the  unskilful  manner  in  which 
the  works  had  been  laid  out  by  the  engineers. 
That  the  suppliants  were  deceived  and  mis- 
led in  making  their  estimates  by  insufficient 
and  erroneous  data  in  the  schedule  of  works 
and  quantities  prepared  and  published  by  the 
chief  engineer.  That  it  had  not  been  the 
usage,  nor  was  It  the  mtention  of  the  parties, 
to  be  held  to  the  strict  letter  of  the  contract 
when  the  schedule  gave  erroneous  or  insuffi- 
cient information,  entailing  extra  work  which 
could  be  performed  only  with  ruinous  conse- 
quences, but  they  were  entitled  to  be  paid  for 
such  extra  work.  They  set  out  at  length  the 
various  kinds  of  extra  work  done  and  changes 
made,  and  prayed  for  a  settlement  of  ac- 
counts, that  they  might  be  allowed  their  claim 
for  extra  work  done,  for  the  materials  pro- 
vided by  them,  for  damages  resulting  from  de- 
fects of  plans,  specifications  and  surveys,  from 
changes  made  in  location,  grade,  etc..  from 
the  negligence  and  want  of  skill  of  the  gov- 
ernment en^^ineers,  and  for  breach  of  the  con- 
tract in  bemg  prevented  from  proceeding  with 
the  work,  and  that  they  might  be  reimbursed 
sums  advanced  during  the  progress  of  the 
work  with  interest.  —  The  Attorney-General 
demurred  on  grounds:  That  it  did  not  ap- 
pear by  the  petition  that  the  chief  engineer 
of  the  Intercolonial  Railway  had  certified  that 
the  work  for  or  on  account  of  which  the  sup- 
pliants claimed  had  been  duly  executed,  or 
that  the  suppliants  were  entitled  to  be  paid 
therefor  or  for  any  part  thereof,  nor  that 
such  certificate  had  been  approved  of  by  the 
commissioners  of  said  railway  as  required  by 
s.  18  of  the  Act  respecting  the  construction 
of  the  Intercolonial  Railway :  that  the  Crown 
was  not  responsible  for  the  damages  and  in- 
juries mentioned;  that  it  did  not  appear  by 
the  terms  of  the  contract  that  the  commis- 
sioners or  their  engineers  were  under  any  ob- 
ligation to  lay  out  work  or  furnish  specifi- 
cations therefor;  that  it  appeared  by  the  pe- 
tition that  the  extra  work  claimed  for  was 
done  in  pursuance  of  directions  given  by  the 
engineers  as  provided  by  the  contract,  and  it 
was  not  alleged  any  extra  payment  was  to 
be  made  therefor ;  that  it  was  immaterial  that 
the  schedules  of  works  were  defective  or  er- 
roneous. becau.se  such  schedules  were  not  al- 
leged to  have  been  warranted  as  accurate,  hut 
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only  of  probable  quantities,  and  the  demur- 
rer denied  liability  for  any  of  the  other  mat- 
ters mentioned  in  the  petition  on  the  ground 
that  the  contract  provided  for  them,  or  that 
the  work,  if  done,  was  not  in  any  way  war- 
ranted by  the  Crown,  or  had  been  done  un- 
der the  directions  of  the  engineers  acting 
within  the  contract. — In  the  Exchequer  Court, 
Henry,  J.,  overruled  the  demurrer  with  costs. 
Hrld.  that  the  applicant's  petition  was  too 
indefinite  in  form,  and  was  insufficient  in  not 
setting  out  the  contract,  and  a  compliance 
with  the  requirements  of  s.  18  of  31  Vict.  c. 
13  (D.),  or  satisfactory  ground  of  non-com- 
pliance with  the  condition  precedent  requir- 
ed by  that  section. — Appeal  allowed.  Judg- 
ment of  the  Exchequer  Court  reversed,  with 
leave  to  suppliant  (the  Crown  assenting)  to 
amend  his  petition,  on  payment  of  costs  of 
appeal  and  demurrer,  by  setting  out  the  con- 
tract and  such  averments  as  he  might  be  ad- 
vised. Tlie  Queen  v.  Smith,  Cass.  Dig.  (2 
ed.)   (534. 

59.  Condition  precedent — Direction  to  jury 
' — Implied  promise — Part  performance — Bene- 
fit from  icorks  done."] — In  April,  1872,  M. 
gave  W.  an  order  by  letter  for  mill  machinery, 
to  be  put  in  complete  operation  to  M.'s  sai- 
isfaction  in  a  building  to  be  provided  by  him. 
All  the  machinery,  with  the  exception  of  a 
slab  saw,  was  supplied,  and  the  mill  was  put 
in  operation  in  the  summer  of  1872.  M.  found 
fault  with  the  machinery,  and  after  altera- 
tions and  repairs  made  by  W.  in  1873,  M. 
put  additional  machinery  into  the  mill  and 
worked  it  until  1875.  when  it  was  destroyed 
by  fire.  M.  had  insured  the  whole  machinery, 
including  that  supplied  by  W.  for  $7,700.  the 
additional  machinery  put  in  by  himself  being 
valued  at  $2,500,  and  received  the  benefit  of 
the  insurance  to  the  full  amount  of  the  loss. 
The  contract  price  was  $4,250.  with  freight 
and  exi>enses,  making  in  all  $4,790.  Some 
payments  were  made,  but  M.  refusing  to  pay 
a  balance  of  $1,900,  W.  brought  an  action  on 
assumpsit,  adding  the  common  counts. — At 
the  close  of  plaintiffs'  case  a  nonsuit  was 
moved  for  on  the  ground  that  It  was  a  condi- 
tion precedent  to  M.'s  liability  that  the  work 
should  be  done  to  his  satisfaction,  and  plain- 
tiffs' evidence  shewed  that  M.  never  was  satis- 
fied, but  was  always  complaining.  This  being 
overruled,  M.  undertook  to  shew  that  the 
machinery  was  not  as  represented,  but  defec- 
tive and  in  many  parts  had  to  be  repaired,  and 
that  he  had  already  paid  what  it  was  worth. 
Evidence  was  given  on  this  issue,  and  W.  en- 
deavoured to  shew  that  any  defect  in  the 
working  of  the  mill  was  attributable  to  the 
shifting  of  the  foundation  erectea  by  M.,  and 
to  the  want  of  skill  of  the  men  employed  by 
him.  The  trial  judge  left  it  to  the  jury  to 
say  whether  the  machinery  was  reasonably  fit 
and  proper  for  the  purpose  for  which  it  wns 
intended,  and  if  not.  directed  them  that  M. 
was  only  bound  to  pay  as  much  as  it  was 
worth.  The  jury  returned  a  verdict  for  W. 
for  $1.8.50.  having  deducted  $200  for  defects 
and  $80  for  machinery  not  supplied. — A  rule 
niH  to  set  aside  the  verdict  and  grant  a  new 
trial  was  made  absolute  by  the  Supreme  Court 
(N.  B.)  (2  Pugs.  &  Bur.  11),  on  the  ground 
that  the  learned  judge  should  nave  directed 
the  jury  that  "  the  length  of  time  that  the  de- 
fendant used  the  machinery,  the  complaints 
he  made  about  it  from  time  to  time,  and  all 
the  circumstances  connected  with  it.  should 
have  been  left  to  the  jury,  with  a  direction 
for  them  to  consider  whether  from  the  defend- 


ant's dealings  with  it  they  could  infer  a  new 
implied  contract  on  his  part  to  keep  the  ma- 
chinery and  pay  what  it  was  worth,  though 
less  than  the  contract  price."  Held,  that  in 
suing  upon  this  contract  it  was  not  necessary 
for  the  plaintiffs  to  have  averred,  as  a  condi- 
tion precedent  to  their  right  to  recover,  that 
the  work,  besides  having  been  skilfully,  proper- 
ly, sufficiently  and  in  a  workmanlike  manner 
executed,  was  completed  to  the  satisfaction  of 
the  defendant. — In  cases  in  which  something 
has  been  done  under  a  special  contract,  but 
not  in  strict  accordance  with  the  terms  of  the 
contract,  although  the  party  cannot  I'^ecover 
the  remuneration  stipulated  for  in  the  contract 
because  he  has  not  done  that  which  was  to 
be  the  consideration  of  it,  still,  if  the  other 
party  has  derived  any  benefit  from  the  work 
done/  as  it  would  be  unjust  to  allow  him  to 
retain  that  without  paying  for  it,  the  law 
implies  a  promise  upon  his  part  to  pay  such  a 
remuneration  as  the  benent  conferred  upon 
him  is  reasonably  worth.  The  jury  in  this 
case  having  decided  upon  the  evidence  that 
the  defendant  had  derived  a  greater  benefit 
from  the  work  done  than  was  compensated 
by  the  amount  he  had  already  paid,  the  plain- 
tiffs were  entitled  to  retain  the  benefit  of  the 
verdict,  and  the  rule  granting  a  new  trial 
should  be  discharged  with  costs.  Waterous 
V.  Morrow,  Cass.  Dig.   (2  ed.)   138. 

60.  Condition — Final  certificate  of  engineer 
— Amended  estimate.^ — McG.  in  the  w^ritten 
agreement  for  construction  of  several  bridges 
reserved  the  option  of  altering  the  works  and 
terminating  the  contract  at  any  time  upon 
notice  and  payment  for  work  and  materials 
up  to  the  time  of  notice  "  on  production  of 
the  certificate  of  the  engineer  of  the  said 
McG.  establishing  amount  due."  McG.  acted 
on  his  option  and  on  the  date  of  his  notice 
his  engineer  certified  $14,872.13  to  be  due, 
including  the  cost  of  two  turn-tables,  and 
after  deducting  a  payment  on  account  of  a 
note  for  $8,000.  The  Ihigineer  made  another 
estimate,  apparently  in  amendment  on  same 
date,  establishing  the  amount  at  $22,131.93 
without  reference  to  the  amount  of  the  note. 
Defendant  contended  the  estimates  did  not 
establish  correctly  either  the  amount  of  work 
done  or  value  of  materials  furnished,  but 
were  merely  progress  estimates  and  that  plain- 
tiffs had  been  fully  paid  all  they  were  entitled 
to.  Plaintiffs  recovered  $15,042.44,  the  trial 
judge  deducting  the  cost  of  turn-tables,  and 
on  appeal  the  Queen's  Bench  made  a  further 
reduction  of  $2,000.03  for  which  no  estimate 
was  given. — Held,  affirming  the  judgment  ap- 
pealed from  that  the  certificate  in  question 
was  delivered  as  a  final  estimate  to  shew  the 
correct  debt  due  on  materials  prepared  for 
the  works  on  which  work  was  stopped  by  de- 
fendant. McOreevy  v.  Boomer,  Cass.  Dig. 
(2  ed.)   139. 

61.  Petition  of  right— 46  Vict.  c.  27  (Q.)  — 
Final  certificate  of  engineer — Extras — Prac- 
tice as  to  plea  in  har  not  set  t<p.]— »-A  contract 
entered  into  between  Her  Majesty  the  Queen, 
in  right  of  the  Province  of  Quebec,  and  S.  X. 
Cimon  for  the  construction  of  three  depart- 
mental buildings  at  Quebec,  contained  the 
usual  clauses  that  the  balance  of  the  contract 
price  was  not  payable  until  a  final  certificate 
by  the  engineer  in  charge  was  delivered,  shew- 
ing the  total  amount  of  work  done,  and  ma- 
terials furnished,  and  the  cost  of  extras  and 
the  reduction  in  the  contract  price  upon  any 
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alterations.  There  was  a  clause  providing  for 
the  final  decision  by  the  Commissioner  of  Pub- 
lic Works,  in  matters  in  dispute  upon  the  tak- 
ing over  or  settling  for  the  works.  The  Com- 
missiooer  of  Public  Works,  after  hearing  the 
parties,  gave  his  decision  that  nothing  was 
due  to  the  contractors,  and  the  engineer  in 
charge,  by  his  final  certificate,  declared  that 
a  balance  of  $31.36  was  due  upon  the  contract 
price,  and  $42.84  on  extras.  The  suppliants 
b^  their  petition  of  right  claimed  inter  alia 
$1 0,000  due  on  extras.  The  Grown  pleaded 
genera]  denial  and  pasrment.  The  Superior 
Court  granted  the  suppliants  $74.20,  the 
amount  declared  to  be  due  under  the  final  cer- 
tificate of  the  engineer.  On  appeal  the 
Queen's  Bench  increased  the  amount  to  $13,- 
198.77,  with  interest  and  costs. — Held,  revers- 
ing the  judgment  appealed  from,  and  restor- 
ing the  judgment  of  the  Superior  Court,  that 
the  suppliants  were  bound  by  the  final  certifi- 
cate given  by  the  engineer  under  the  terms  of 
the  contract. — Per  Foumier  and  Taschereau, 
JJ.,  dissenting,  that  as  the  final  certificate 
had  not  been  set  up  in  the  pleadings  as  a  bar 
to  the  action,  and  there  was  an  admission  of 
record  by  the  Crown  that  the  contractor  was 
entitled  to  20  per  cent,  commission  on  extras 
ordered  and  received,  the  evidence  fully  justi- 
fied the  finding  of  the  Court  of  Queen's  Bench 
that  the  commission  of  20  per  cent,  was  still 
due  and  unpaid  on  $65,837.09  of  said  extra 
work.     The  Queen  v.  Cimon,  xxiii.,  02. 

62.  Electric  plant — Reference  to  experts  by 
eourt — Adoption  of  report  by  two  court h — 
Appeal  on  question  of  fact — Arbitration  clause 
in  contract — Right  of  action.]  —  The  Roynl 
Electric  Company  having  sued  the  City  of 
Three  Rivers  for  the  contract  price  of  the  in- 
stallation of  a  complete  electric  plant,  which, 
under  the  terms  of  the  contract,  was  to  be 
put  in  operation  for  at  least  six  weeks  before 
payment  of  the  price  could  be  claimed,  the 
court  referred  the  case  to  experts  on  the  ques- 
tion whether  the  contract  had  been  substan- 
tially fulfilled,  and  they  found  that  owing  to 
certain  defects  the  contract  had  not  been  sat- 
isfactorily completed.  The  Superior  Court 
adopted  the  finding  of  fact  of  the  experts, 
and  dismissed  the  action.  The  Court  of 
Queen's  Bench  for  Lower  Canada  (appeal 
side),  on  an  appeal  aflirmed  the  judgment  of 
the  Superior  Court. — On  an  appeal  to  the 
Supreme  Court  of  Canada :  Held,  affirming  the 
jndifmepts  of  the  courts  below,  that  it  heing 
found  that  the  appellants  had  not  fulfilled 
their  contracts  within  the  time  specified,  they 
could  not  recover. — Held,  also,  that  when  a 
contract  provides  that  no  payment  shall  be 
due  until  the  work  has  been  satisfactorily 
completed  a  claim  for  extras,  made  under  the 
contract,  will  not  be  exigible  prior  to  the  com- 
pletion of  the  main  contract. — Qua-re.  Whe- 
ther a  right  of  action  exists  although  a  con- 
tract contains  n  clause  that  all  matters  in  dis- 
pute between  the  parties  shall  be  referred  to 
arbitration.  Quebec  Street  Railway  Com- 
paruf  V.  City  of  Quebec  (10  Q.  L.  K.  .'iOo » 
referre<l  to.  Royal  Electric  Co,  v.  City  of 
Three  Rivers,  xxiii.,  289. 

63.  Construction  of  contract — Tncomif^ient 
conditions — Dismissal  of  contractor — Archi- 
tect* s  powers — A  rbitra  tor — D  inq  u  a  Hfica  Hon — 
Probable  bias — Rejection  of  evidence — Jud(/c*s 
discretion  as  to  order  of  evidence.]— \  con- 
tract for  the  construction  of  a  public  work 
contained  the  following  clause ;  "  In  case  tlie 
works  are  not  carried  on  with  such  expedi- 


tion and  with  such  materials  and  workman- 
ship as  the  architect  or  clerk  of  the  works 
naay  deem  proper  the  architect  shall  be  at 
liberty  to  give  the  contractors  ten  da.vs'  notice 
in  writing  to  supply  such  additional  force  or 
material  as  in  the  opinion  of  the  said  archi- 
tect is  necessary,  and  if  the  contractors  fail 
to  supply  the  same  it  shall  then  be  lawful 
for  the  said  architect  to  dismiss  the  said  con- 
tractors and  to  employ  other  persons  to  finish 
the  work."  The  contract  also  provided  that 
*'  the  general  conditions  are  made  part  of  this 
contract  (except  so  far  as  inconsistent  here- 
with), in  which  case  the  terms  of  this  con- 
tract shall  govern."  The  first  clause  in  the 
**  general  conditions  "  was  as  follows :  In  case 
the  works  from  the  want  of  sufficient  or  pro- 
per workmen  or  materials  are  not  proceeding 
with  all  the  necessary  despatch,  then  the 
architect  may  give  ten  da.vs'  notice  to  do  what 
is  necessary,  and  upon  the  contractor's  fail- 
ure to  do  so,  the  architect  shall  have  the  power 
at  his  discretion  (with  the  consent  in  writing 
of  the  court  house  committee,  or  commission 
as  the  case  may  be),  without  process  or  suit 
at  law,  to  take  the  work  or  any  part  thereof 
mentioned  in  such  notice  out  of  the  hands  of 
the  contractors.  Held,  Sedgewick  and  Gir- 
ouard.  J  J.,  dissenting,  that  this  last  clause 
was  inconsistent  with  the  above  clause  of  the 
contract,  and  that  the  latter  must  govern. 
The  architect  therefore  had  power  to  dismiss 
the  contractor  without  the  consent  in  writing 
of  the  committee. — At  the  trial,  the  plaintiff 
tendered  evidence  to  shew  that  the  architect 
had  acted  maliciously  in  the  rejection  of  ma- 
terials, but  the  trial  judge  required  proof  to 
be  first  adduced  tending  to  shew  that  the  ma- 
terials had  been  wrongfully  rejected,  reserving 
until  that  fact  should  be  established  the  con- 
sideration of  the  question  whether  malice  was 
necessary  to  be  proved,  and  if  necessary  what 
evidence  would  be  sufficient  to  establish  it. 
Upon  this  ruling  plaintiff  declined  to  offer 
any  further  evidence,  and  thereupon  judgment 
was  entered  for  the  defendants. — Held,  that 
this  ruling  did  not  constitute  a  rejection,  but 
was  merely  a  direction  as  to  the  marshalling 
of  evidence  within  the  discretion  of  the  trial 
judge.     Neelon  v.  City  of  Toronto,  xxv.,  579. 

64.  Bailees  —  Common  earners  —  Express 
company — Receipt   for  money  parcel— Condi- 
tions precedent  —  Formal  notice  of  claim — 
Pleading — Money   had   and   received — Special 
pleas.] — Where  an   express  company   gave  a 
receipt  for  money  to  be  forwarded  with  the 
condition  endorsed  that  the  company  should 
not  be  liable  for  any  claim  in  respect  of  the 
package,   unless  within  sixty  days  of  loss  or 
damage  a  claim  should  be  made  by  written 
statement,   with   a   copy  of  the  contract  an- 
nexed.— Held,  that  the  consignor  was  obliged 
to  comply  strictly  with  these  terms  as  a  condi- 
tion precedent  to  recovery  against  the  express 
company  for  failure  to  deliver  the  parcel  to 
'  the   consignee.     Richardson   v.    Canada    West 
I   Farmers'  Ins,  Co.    (16  U.  C.  C.  P.  430)    dis- 
I  tinguished. — In  an  action  to  recover  the  value 
of  the  parcel,  on  the  common  count  for  money 
had    and    received,    the    plea    of    "never    in- 
I  debted,"  put  in  issue  all  matorial  facts  neces- 
[  sary  to  establish  the  plaintiff's  right  of  action. 
,   Judgment  appealed  from  (10  Man.  L.  R.  i>l).">) 
I  reversed.     Xorthern    Pacific    Express    Co,  v. 
Martin  et  al.,  xxvi.,  135. 

I  65.  Contract  —  Subsequent  deed — Ineonsis- 
I  tent  provisions.] — C,  by  agreement  of  6th 
I  April,  1801.  agreed  to  sell  to  the  Erie  County 
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Gas  Co.,  all  his  gas  grants,  leases,  and  fran- 
chises, the  company  agreeing,  among  other 
things,  to  "  reserve  gas  enough  to  supply  the 
plant  now  operated  or  to  be  operated  by  them 
on  said  property."  On  20th  April,  a  deed 
was  executed  and  delivered  to  the  company 
transferring  all  the  leases  and  property  speci- 
fied in  said  agreement,  but  containing  no  re- 
servation in  favour  of  C.  such  as  was  con- 
tained therein.  The  Erie  Company,  in  1894. 
assigned  the  property  transferred  by  said  deed 
to  the  Provincial  Natural  Gas  and  Fuel  Co., 
who  immediately  cut  off  from  the  works  of  C. 
the  supply  of  gas,  and  an  action  was  brought 
to  prevent  such  interference. — ffeW,  affirming 
the  decision  of  the  Court  of  Appeal,  that  as 
the  contract  between  the  parties  was  embodied 
in  the  deed  subsequently  executed  the  rights 
of  the  parties  were  to  be  determined  by  the 
latter  instrument,  and  as  it  contained  no  re- 
servation in  favour  of  C.  his  .action  could  not 
be  maintained.  Carroll  et  al.  v.  Provincial 
Natural  Oas  and  Fuel  Co.,  xxvi.,  181. 

66.  Resolutory  condition — Conditional  sale 
—Arts.  379,  2017,  208S,  2085.  2089  C.  C— 
Hypothecary  creditor — Unpaid  vendor — Pro- 
per/!/ real  and  personal — Immovables  hy  desti- 
nation— Movables  incorporated  with  the  free- 
hold—  Severance  from  realty.']  —  An  action 
was  brought  by  L.  to  revendicate  an  engine 
and  two  boilers  under  a  resolutory  condition 
(condition  resolutoire)  contained  in  a  written 
agreement  providing  that,  until  fully  paid  for. 
they  should  remain  the  property  of  L.,  and 
that  all  payments  on  account  of  the  price 
should  be  considered  as  rent  for  their  use,  and 
further  that,  upon  default,  L.  should  have  the 
right  to  resume  possession  and  remove  the 
machinery.  The  machinery  in  question  had 
previously  been  imbedded  in  foundations  in  a 
sawmill  which  had  been  sold  separately  to 
the  defendants,  and  at  the  time  of  the  agree- 
ment the  boilers  were  still  attached  to  the 
building,  but  the  engine  had  been  taken  out 
and  was  lying  in  the  mill-yard,  outside  of  the 
building.  While  in  this  condition  the  defend- 
ants hypothecated  the  mill  property  to  B., 
and  the  hypothecs  were  duly  registered.  The 
engine  was  subsequently  replaced  in  the  build- 
ing and  used  for  some  time  in  connection 
with  the  boilers  for  the  purpose  of  running 
the  mill.  The  agreement  respecting  the 
eng;^ne  and  boilers  was  not  registered.  B.  in- 
tervened in  the  action  of  revendication  and 
claimed  that  the  machinery  formed  part  of 
the  freehold  and  was  subject  to  his  hypothecs 
upon  the  lands. — Held,  affirming  the  judgment 
appealed  from  (Q.  R.  4  Q.  B.  354),  that  the 
agreement  between  L.  and  the  defendants 
could  not  be  considered  a  lease,  but  was 
rather  a  sale  subject  to  a  resolutory  condition 
with  a  clause  of  forfeiture  as  regards  the  pay- 
ments made  on  account.  But  whether  the 
agreement  was  a  leaae  or  a  sale  on  condition, 
L.  having,  as  respects  the  boilers  and  their 
accessories,  consented  to  their  incorporation 
with  the  immovable,  and  dealt  with  them 
while  so  incorporated,  they  became  immov- 
ables by  destination  within  the  terms  of  art. 
379  of  the  Civil  Code,  and  subject  to  the  duly 
registered  hypothecs  of  the  respondent.  Wall- 
bridge  V.  Farwell  (18  Can.  S.  C.  R.  1),  fol- 
lowed.    Lain6  et  al.  v.  B&and,  xxvi.,  419. 

67.  Insurance,  life  —  Conditions  and  war- 
ranties— Indorsements  on  policy — Inaccurate 
statements — Misrepresentations  —  Latent  dis- 
ease— Material  facts — Cancellation  of  policy 
— Return  of  premium — Statute,  construction 


of— 55  Vict,  c.  89,  s.  33  (0»*.)]— The  pro- 
vision of  s.-s.  2  of  s.  33  of  "The  Insurance 
Corporations  Act,  1892,"  (Ont.),  limiting  con- 
ditions and  warranties  indorsed  on  policies 
providing  for  the  avoidance  of  the  contract 
by  reason  of  untrue  statements  in  the  applica- 
tions, to  cases  where  such  statements  are  ma- 
terial to  the  contract,  do  not  require  the  ma- 
teriality of  the  statements  to  appear  by  the 
indorsements,  but  the  contract  will  be  avoided 
only  when  such  statements  may  subsequently 
be  judicially  found  to  be  material,  as  provided 
by  S.-S.  3. — Misrepresentations  upon  an  appli- 
cation for  life  insurance  so  found  to  be  ma- 
terial will  avoid  the  policy  notwithstanding 
that  they  may  have  been  made  in  good  faith 
and  in  the  conscientious  belief  that  thev  were 
true.  Venner  v.  Sun  Life  Ins.  Co.  (1*7  Can. 
S.  C.  R.  364)  followed.  Jordan  v.  Provitvcial 
Provident  Institution,  xxviii.,  554. 

68.  Fire  insurance  —  Construction  of  con- 
tract —  "  Until "  —  Condition  precedent — 
Waiver  —  Estoppel  —  Authority  of  agent.'] — 
Certain  conditions  of  a  policy  of  fire  insurance 
required  proofs,  etc.,  within  fourteen  days 
after  the  loss,  and  provided  that  no  claim 
should  be  payable  for  a  specified  time  after 
the  loss^  should  have  been  ascertained  and 
proved  in  accordance  with  this  condition. 
There  were  two  subsequent  clauses  providing 
respectively  that  until  such  proofs  were  pro- 
duced, no  money  should  be  payable*  by  the  in- 
surer and  for  forfeiture  of  all  rights  of  the 
insured  if  the  claim  should  not,  for  the  space 
of  three  months  after  the  occurrence  of  the 
fire,  be  in  all  respects  verified  in  the  mannier 
aforesaid.  Held,  reversing;  the  judgment  ap- 
pealed from  (31  N.  S.  Rep.  337),  that  the 
condition  as  to  the  production  of  proofs  with- 
in fourteen  days  was  a  condition  precedent 
to  the  liability  of  the  insurer;  that  the  force 
of  the  word  until "  in  the  subsequent  clause 
could  not  give  to  the  omission  to  produce 
such  proofs,  within  the  time  specified,  the 
effect  of  postponing  recovery  merely  until 
after  their  production ;  and  that  the  clause  as 
to  forfeiture  after  three  months  did  not  apply 
to  the  conditions  specially  required  to  be  ful- 
filled within  any  lesser  period.  Commercial 
Union  Assur.  Co.  v.  Margeson,  xxix.,  601. 

69.  Construction  of  railway — Certifioate  of 
engineer — Condition  precedent. "l  —  Where  the 
contract  for  construction  of  a  railway  pro- 
vided that  the  work  was  to  be  done  to  the 
satisfaction  of  the  chief  engineer  of  a  railway 
company  not  a  party  to  such  a  contract,  who 
was  to  be  the  sole  and  final  arbiter  of  all  dis- 
putes betw^een  the  parties,  the  contractor  was 
not  bound  by  such  condition  when  the  party 
named  as  arbiter  proved  to  be,  in  fact,  the 
engineer  of  the  other  party  to  the  contlract. 
Judgment  appealed  from  (26  Ont.  App.  R. 
133)  affirmed.  Dominion  Construction  Co. 
V.  Oood  d  Co.,  XXX.,  114. 

70.  Condition  as  to  inspection  —  Sale  of 
lumber.] — A  contract  for  the  sale  of  lumber 
was  made  wholly  by  correspondence,  and  the 
letter  which  completed  the  bargain  contained 
the  following  provision  :  **  The  inspection  of 
this  lumber  to  be  made  after  the  same  is  land- 
ed here"  (at  Windsor)  "by  a  competent  in- 
spector to  be  agreed  upon  between  buyer  and 
seller  and  his  inspection  to  be  final."  Held, 
reversing  the  judgment  of  the  Court  of  Ap- 
peal, that  it  was  not  essential  for  the  parties 
to  agree  upon  an  inspector  before  the  inspec- 
tion was  begun;  and  a  party  chosen  by  the 
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huyer  having  inspected  the  lumber  and  bef(MTe 
his  work  was  completed  the  seller  having 
agreed  to  accept  him  as  Inspector  the  contract 
was  satisfied  and  the  inspection  final  and 
binding  on  the  parties.  Thomson  v.  Matke- 
Mil,  zxz.,  357. 

71.  Municipal  work — Condition  as  to  sub- 
letting — OofMeni  of  councUJ] — ^Where  a  con- 
tract with  a  municipal  corporation  provides 
that  It  shall  not  be  sub-let  without  the  consent 
of  the  corporation  it  is  incumbent  on  the  con- 
tractor to  obtain  such  consent  before  sub- 
letting, and  if  he  fails  to  do  so  he  cannot 
maintain  an  action  against  a  proposed  sub- 
contractor for  not  carrying  on  the  portion  of 
the  work  he  agreed  to  do.  —  In  an  action 
against  the  sub-contractor  the  latter  pleaded 
the  want  of  assent  by  the  council  whereupon 
the  plaintiff  replied  that  the  assent  was  with- 
held at  the  wrongful  request  and  instigation  of 
the  defendant  and  in  order  wrongfully  to 
benefit  said  defendant  and  enable  him,  if  po&- 
Mble,  to  repudiate  and  abandon  the  concract. 
Issue  was  joined  on  this  replication.  Held, 
aflu*ming  the  judgment  appealed  from  (27 
Ont  App.  R.  135.).  that  the  only  issue  raised 
by  the  pleadings  was  whether  or  not  the  de- 
fendant had  wrongfully  caused  the  consent  to 
be  withheld  and  tnat  the  plaintiff  had  failed 
to  prove  his  ca^  on  that  issue.  Ryan  v. 
WUXoughhy^  xxxi.,  33. 

72.  Insurance  against  fire  —  Condition  in 
policy — Interest  of  insured  —  Mortgagor  as 
oicner — Further  insurance,'^ — By  a  condition 
in  a  policy  of  insurance  against  fire  the  policy 
was  to  become  void  "  if  the  assured  is  not  the 
sole  and  unconditional  owner  of  the  property 
.  .  .  or  if  the  interest  of  the  assured  in  the 
property  whether  as  owner,  trustee  .  .  . 
mortgagee,  lessee,  or  otherwise  is  not  truly 
stated."  Held,  that  a  mortgagor  was  sole  and 
unconditional  owner  within  the  terms  of  said 
condition. — ^By  another  condition  the  policy 
would  be  avoided  if  the  assured  should  have 
or  obtain  other  insurance,  whether  valid  or 
not,  on  the  property.  The  assured  applied 
for  other  insurance  but  before  being  notified 
of  the  acceptance  of  his  application  the  pre- 
mises were  destroyed  by  fire.  Held,  that  there 
was  no  breach  of  said  condition.  Commercial 
Union  Assur.  Co.  v.  Temple  (29  Can.  S.  C. 
R.  206)  followed.  Western  Assur.  Co.  v. 
Temple,  xxxi.,  373. 

73.  Policy  of  insurance — Building  and  stock 
separately  ensured — Indivisibility  of  contract 
— Incumbrance  on  land — Misrepresentation — 
S6  Vict.  c.  U.  s.  S6  (Ont.)— Condition  of 
policy. 

See  IN8URAKC5E,  FiBE,  91. 

74.  Policy  of  insurance  —  Conditions — yo- 
iiee  of  assignment — Loss  payable  to  creditors 
—Right  of  action. 

See  Insurance,  Fire,  17. 

75.  Conditions  precedent — Memo  on  margin 
•/  policy — Countersignature. 

See  Insurance,  Lite,  5. 

76.  Free  booms  —  Possession — Proprietary 
rights — Conduct  of  parties. 

See  Estoppel,  7. 

77.  Condition  as  to  arbitration — Booming 
snd  storing  logs — Necessity  of  award — Action, 

See  Arbitrations,  23. 


78.  Railway  company — Carriage  of  goods — 
Limitation  of  liability — Railway  Act,  1888,  9, 

See  Railway,  5. 

79.  Debtor  and  creditor — License  to  take 
possession — Bond  fide  opinion  as  to  debtor's 
incapacity — Replevin — Conversion. 

See  Debtor  and  Creditor,  50. 

80.  Marine  insurance  —  Voyage  policy  — 
"  At  and  from "  a  port  —  Construction  of 
policy — Usage. 

See  Insurance,  Marine,  24. 

81.  Contract  of  insurance — Construction — 
Marine  insurance — Goods  shipped  and  insured 
in  bulk  —  Loss  of  portion  —  Total  or  partial 
loss. 

See  Insurance,  Marine,  25. 

82.  Condition  in  policy  of  fire  insurance — 
Ship  insured  "  while  running  "  —  Variation 
from  statutory  conditions — Ontario  Insurance 
Act. 

See  Insurance,  Fire,  36. 


5.  Consideration. 

83.  Implied  agreement — Failure  of  consid-. 
eration  —  Impossibility  of  performance.'\ — 
When  one  contracts  to  do  work  for  another, 
the  preparation  for  which  involves  outlay  and 
expense,  a  corresponding  agreement,  in  the 
absence  of  any  express  provision,  will  be  im- 
plied on  the  part  of  the  person  with  whom  he 
contracts  to  furnish  the  work;  but  no  such 
implication  will  be  made  w^here,  from  circum- 
stances known  to,  and  in  the  contemplation 
of,  both  parties  at  the  date  of  the  agreement 
to  do  the  work  it  was.  and  continued  to  be 
beyond,  the  power  of  the  party  to  carry  out 
such  implied  agreement.  Henry,  J.,  dissent- 
ing. Judgment  appealed  from  (14  Ont.  App. 
R.  339)  affirmed.  McKenna  v.  McXamee,  xv., 
311. 

84.  Condition  precedent  —  Certificate  of 
engineer — Progress  estimate — Final  estimate 
— Evidence.] — B.  was  contractor  to  build  rail- 
way bridges  for  M.  who  reserved  the  right  to 
substitute  iron  for  the  wooden  superstructures 
of  any  of  them,  and  by  notice  to  B.  to  ter- 
minate the  contract  at  any  time,  paying  plain- 
tiffs for  work  done  and  materials  provided  up 
to  the  time  of  giving  notice,  **  on  production 
of  the  certificate  of  the  engineer  of  the  said  " 
defendant  "  establishing  amount  due."  M. 
acted  on  this  provision  with  respect  to  three 
bridges,  by  notice  dated  2nd  October,  1875, 
and  his  engineer  reported  and  certified  under 
same  date  $14,872.13  to  be  due,  including 
$4,100  for  iron-work  for  two  turn-tables  pur- 
chased by  B.  for  the  work,  and  deducting  pay- 
ment on  account  by  a  note  for  $8,000.  The 
engineer  made  another  estimate,  apparently 
in  amendment  of  his  previous  one,  dated  the 
same  day,  establishing  the  amount  at  $22,- 
131.93,  without  reference  to  the  note  for 
$8,000. — M.  contended  that  the  estimates  of 
the  engineer  did  not  establish  correctly  either 
the  amount  of  work  done  or  value  of  mate- 
rials, but  were  merely  progress  estimates  to 
enable  work  to  progress  generally  under  the 
contract,  until  a  final  examination  and  ac- 
ceptance of  the  works,  and  that,  as  a  matter 
of  fact,  the  plaintiffs  had  been  fully  paid  all 
they   were  entitled   to.     The   Superior  Court 
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judgment  awardiog  B.  1^15,042.44,  deducting 
the  turn-tables,  was  affirmed  by  the  Queen's 
Bench  with  the  exception  of  a  further  deduc- 
tion of  $2,006.03  for  which  there  appeared  to 
have  been  no  estimate  given.  Held,  affirming 
the  judgment  appealed  from,  that  the  proper 
conclusion  from  the  evidence  was,  that  the 
certificate  in  question  was  delivered  to  B.  as 
a  final  estimate,  intending  to  represent  as  cor- 
rect the  debt  of  M.  to  B.  for  amount  due  on 
materials  prepared  for  the  bridges,  upon 
which  work  was  stopped  by  defendant,  ifc- 
Orecvy  v.  Boomer,  Cass.  Dig.  (2  ed.)   139. 

85.  Construction  of  agreement — Right  of  way 
— Removal  of  timber — Necessary  route.] — The 
plaintiff  was  the  owner  of  a  farm,  of  about  a 
mile  in  breadth  and  five-sixths  of  a  mile  in 
length.  About  two-thirds  of  the  farm  was 
heavily  wooded,  and  the  rest  of  it  was  cleared 
and  cultivated.  The  defendant  became  the 
purchaser  of  the  trees  and  timber  upon  the 
land  under  an  agreement  which  provided, 
among  other  things,  that  the  purchaser  should 
have  **  full  liberty  to  enter  into  and  upon  the 
said  lands  for  the  purpose  of  removing  the 
trees  and  timber,  at  such  times  and  in  such 
manner  as  he  may  think  proper,"  but  reserved 
to  the  plaintiff  the  full  enjoyment  of  the  land 
"save  and  in  so  far  as  may  be  necessary  for 
the  cutting  and  removine  of  the  trees  and 
timber."  To  have  removed  the  timber  through 
the  wooded  land  at  the  time  it  was  removed, 
would  have  involved  an  expenditure  which 
would  have  possibly  amounted  to  a  sacrifice 
of  the  greater  portion  of  the  timber.  Held, 
afllrming  the  judgment  appealed  from  (19 
Ont.  App.  R.  176),  that  the  defendants  had 
a  right  to  remove  the  timber  by  the  most 
direct  and  available  route,  provided  they  acted 
in  good  faith  and  not  unreasonably,  and  the 
reservation  in  favour  of  the  plaintiff  did  not 
minimize  or  modify  the  defendant's  right,  un- 
der the  general  grant  of  the  trees,  to  remove 
the  trees  across  the  cleared  land.  Gwynne, 
J.,  dissenting.     Stephens  v.  Gordon,  xxii.,  61. 

86.  Construction  of  contract — Street  rail- 
way — Permanent  pavements — Arbitration  and 
award.] — The  Toronto  St.  Ry.  Co.  was  in- 
corporated in  1861,  and  its  franchise  was  to 
last  30  years,  at  the  expiration  of  which 
period  the  city  could  assume  the  ownership 
of  the  railway  and  property  of  the  company 
on  payment  of  the  value  thereof,  to  be  deter- 
mined by  arbitration.  The  company  was  to 
keep  the  roadway  between  the  rails,  and  for 
18  inches  outside  each  rail  paved  and  maca- 
damized and  in  good  repair,  using  the  same 
material  as  that  on  the  remainder  of  the 
street,  but  if  a  permanent  pavement  should  be 
adopted  by  the  corporation  the  company  was 
not  bound  to  construct  a  like  pavement  be- 
tween the  rails,  etc.,  but  was  only  to  pay  the 
cost  price  of  the  same,  not  to  exceed  a  speci- 
fied sum  per  yard.  The  city  laid  upon  cer- 
tain streets  traversed  by  the  company's  rail- 
way permanent  pavements  of  cedar  blocks, 
and  issued  debentures  for  the  whole  cost  of 
such  works.  A  by-law  was  then  passed, 
charging  the  company  with  its  portion  of 
such  cost  in  the  manner  and  for  the  period 
that  adjacent  owners  were  assessed,  under 
the  Municipal  Act  for  local  improvements. 
The  company  paid  the  several  rates  assessed 
up  to  the  year  1886,  but  refused  to  pay  for 
subsequent  years,  on  the  ground  that  the 
cedar  block  pavement  had  proved  to  be  by  no 
means  permanent,  but  defective  and  wholly 
insufficient  for  streets  upon  which  the  railway 


was  operated.  An  action  having  been  brought 
by  the  city  for  these  rates,  it  was  held  that 
the  company  was  only  liable  to  pay  for  per- 
manent roadways,  and  a  reference  was  ordered 
to  determine,  among  other  things,  whether  or 
not  the  pavements  laid  by  the  city  were  per- 
manent. This  reference  was  not  proceeded 
with,  but  an  agreement  was  entered  into  by 
which  all  matters  in  dispute  to  the  end  of  the 
year  1888  were  settled,  and  thereafter  the 
company  was  to  pay  a  specific  sum  annually 
per  mile  in  lieu  of  all  claims  on  account  of 
debentures  maturing  after  that  date,  and  "  in 
lieu  of  the  company's  liability  for  construc- 
tion, renewal,  maintenance,  and  repair  in  re- 
I  spect  of  all  the  portions  of  streets  occupied 
I  by  the  company's  track  so  long  as  the  fran- 
chise^ of  the  company  to  use  the  said  streets 
now  extends."  The  agreement  provided  that 
it  was  not  tx)  affect  the  rights  of  either  party 
in  respect  to  the  arbitration  to  be  had  if  the 
I  city  took  over  the  Railway,  nor  any  matters 
'  not  specifically  dealt  with  therein,  and  it  was 
I  not  to  have  any  operation  "  beyond  the  period 
'  over  which  the  aforesaid  franchise  now  ex- 
tends." This  agreement  was  ratified  by  an 
Act  of  the  Legislature  passed  in  1890,  which 
also  provided  for  the  holding  of  the  said  arbi- 
tration which  having  been  entered  upon,  the 
city  claimed  to  be  paid  the  rates  imposed 
upon  the  company  for  construction  of  per- 
manent pavements  for  which  debentures  had 
been  issued  payable  after  the  termination  of 
the  franchise.  The  arbitrators  having  re- 
fused to  allow  this  claim,  an  action  w^as 
Iwought  by  the  city  to  recover  the  said 
amount. — Held,  affirming  the  decision  of  the 
Court  of  Appeal,  that  the  claim  of  the  city 
could  not  be  allowed ;  that  the  said  agreement 
discharged  the  company  from  all  liability  in 
respect  to  construction,  renewal,  maintenance, 
and  repair  of  the  said  streets;  and  that  the 
clause  providing  that  the  agreement  should 
not  affect  the  rights  of  the  parties  in  respect 
to  the  arbitration,  etc.,  must  be  considered  to 
have  been  inserted  ex  majori  cautela  and 
could  not  do  away  with  the  express  contract 
to  relieve  the  company  from  liability. — Held, 
further,  that  by  an  Act  passed  in  1877,  and 
a  by-law  made  in  pursuance  thereof,  the  com- 
pany was 'only  assessable  as  for  local  improve- 
ments, which,  by  the  Municipal  Act,  constitute 
a  lien  upon  the  property  assessed,  but  not  a 
personal  liability  upon  the  owners  or  occupiers 
after  they  have  ceased  to  be  such;  therefore 
after  the  termination  of  the  franchise  the 
company  would  not  be  liable  for  these  rates. 
City  of  Toronto  v.  Toronto  Street  Ry,  Co.^ 
xxiii..  198. 

87.  Agreement  respecting  lands  —  Boun- 
daries —  Referee's  decision  —  Bomage  — 
Arbitrations  —  Arts.  941-W  and  IS^l  et  seq, 
C.  C.  P.] — ^Tbe  owners  of  contiguous  farms 
executed  a  deed  for  the  purpose  of  settling  a 
boundary  line  between  their  lands,  thereby 
naming  a  third  person  to  ascertain  and  fix 
the  true  division  line  upon  the  ground,  and  , 
agreeing  further  to  abide  by  his  decision,  and 
accept  the  line  which  he  might  establish  as 
correct.  On  the  conclusion  of  the  referee's 
operations  one  of  the  parties  refused  to  ac- 
cept or  act  upon  his  decision,  and  action  was 
brought  by  the  other  party  to  have  the  line 
so  established  declared  to  be  the  true  boun- 
dary, and  to  revendicate  the  strip  of  land 
lying  upon  his  side  of  it. — Held,  reversing 
the  judgment  of  the  Court  of  Queen's  Bench, 
that  the  agreement  thus  entered  into  was  a 
contract  binding  upon  the  parties  to  be  exe- 
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cuted  between  them  according  to  the  terms 
therein  expressed  and  was  not  subject  to  the 
formalities  prescribed  by  the  Code  of  Civil 
Procedure  relating  to  arbitrations.  McOoey 
V.  Leamy,  xxvii.,  545. 

88.  Co-Relative  agreements  —  Illegal  con- 
tideratiOH  —  yullity  —  Judicial  notice  of 
invalidity. 

See  No.  163,  infra. 


6.  Cboww  Contracts — Public  Works. 

89.  Public  works  —  Claim  for  extras  — 
Certificate  of  engineer — Condition  precedent — 
31  Vict.  c.  12  (D,)— Authority  to  hind  the 
Crown.] — The  suppliant  contracted  with  the 
Minister  of  Public  WorkR.  to  construct,  finish, 
and  complete,  for  $78,000»  a  deep  sea  wharf 
at  Richmond.  N.  S..  agreeably  to  the  plans 
and  specifications,  and  under  directions  of  the 
engineer  in  charge.  By  the  seventh  clause  of 
contract  no  extra  work  could  be  performed, 
onless  "ordered  in  writing  by  the  engineer 
in  charge  before  the  execution  of  the  wwk." 
By  letter  of  26th  August,  1873,  the  Minister 
authorized  suppliant  to  erect  a  coal  floor,  for 
the  additional  sum  of  $18,400.  and  further 
extra  work  amounting  to  $2,781,  was  per- 
formed under  another  letter  from  the  depart- 
ment. J.  he  work  was  completed,  and  on  the 
final  certificate  of  the  engineer  in  charge 
$9.Ij81,  as  the  balance  due,  was  paid  to  sup- 
pliant, who  gave  the  following  receipt,  dated 
30th  April,  1875:  "Received  from  the  In- 
tercolonial Railway,  in  full,  for  all  amounts 
against  the  Grovernment  for  works  under  con- 
tract as  follows :  *  Richmond  deep  water 
wharf,  works  for  storage  of  coals,  works  for 
bracing  wharf,  rebuilding  two  stone  cribs  the 
sum  of  $9,681,' "  Suppliant  sued  for  extra 
work  alleged  not  to  be  covered  by  this  pay- 
ment, and  for  damages  caused  by  deficiency 
in  and  irregularity  of  payments. — Held,  af- 
firming judgment  of  the  Exchequer  Court  (4 
Can.  S.  C.  R.  543)  that  all  work  performed 
by  the  suppliant  for  the  Government  was 
either  contract  work  within  the  plans  or 
specifications,  or  extra  work  within  the  mean- 
ing of  the  seventh  clause  of  the  contract ;  that 
be  was  paid  in  full  the  contract  price,  and 
also  the  price  of  all  extra  work  for  which 
be  could  produce  written  authority,  and  that 
the  written  authority  of  the  engineer  and  the 
estimate  of  the  value  of  the  work  are  condi- 
tions precedent  to-  the  right  of  the  suppliant 
to  recover  payment  for  any  other  extra  work. 
Henry.  J.,  dissenting. — Per  Ritchie,  C.J.,  that 
neither  the  engineer,  nor  the  clerk  of  the 
works,  nor  any  subordinate  oflicer  in  charge 
of  any  of  the  works  of  the  Dominion  of  Can- 
ada has  any  power  or  authority  express  or 
implied,  under  the  law  to  bind  the  Crown  to 
any  contract  or  expenditure  not  specially  au- 
thorised by  the  express  terms  of  the  contract 
duly  entered  into  between  the  Crown  and  the 
contractor  according  to  law.  and  then  only 
in  the  specific  manner  provided  for  by  the 
express  terms  of  the  contract.  O^Brien  v. 
The  Queen,  iv.,  529. 

90.  Intercolonial  Railway  —  31  Vict.  c.  IS, 
s.  18 — Certificate  of  chief  engineer — Condition 
decedent — Extras  —  Tort  against  the  Cro^cn 
—Misrepresentation  —  Fraudulent  misconduct 
of  Crown  servants — Forfeiture  —  Liquidated 
damages  —  Time  limit.] — J.  &  S.  contracted 
with  the  Intercolonial  Railway  Commission- 
ers to  construct  and  complete  section  No.  7 


of  the  Intercolonial  Railway  for  a  bulk  sum  of 
$557,750.  During  the  progress  of  the  "work 
changes  were  made.  The  works  were  suffici- 
ently completed  to  allow  of  rails  being  laid, 
and  the  line  opened  for  traffic  on  the  11th 
November,  1870.  The  total  amount  paid  on 
the  10th  February,  1873,  was  $557,750,  the 
amount  of  the  contract.  The  contractors 
claimed  $116,463.83  for  extra  work,  etc.,  be- 
yond what  was  included  in  their  contract. 
The  commissioners,  on  a  report  from  the 
chief  engineer,  recommended  that  $31,091.85 
(less  items  of  $8,300  and  $10,354.24)  be  paid 
upon  full  discharge  of  all  claims  of  every  kind 
or  description  under  the  contract.  This  bal- 
ance was  tendered  to  suppliants  and  refused. 
The  petition  of  right  claimed  $124.(;(hS.:s:^ 
from  the  Crown  for  extras  outside  of  and  be- 
yond the  written  contract,  alleging  that  by 
orders  of  the  chief  engineer  additional  work 
and  alterations  were  required,  but  these  orders 
were  carried  out  only  on  the  understanding 
that  such  additional  work  and  alterations 
should  be  paid  for  extra;  and  further,  that 
they  were  put  to  large  expense  and  com- 
pelled to  do  much  extra  work  which  they  were 
entitled  to  be  paid  for,  in  consequence  of 
misrepresentations  in  plans  and  bills  of  ^'orks 
exhibited  at  the  time  of  letting. — On  the  pro- 
file plan  it  was  stated  that  best  information 
in  possession  of  chief  engineer  as  to  probable 
quantities  of  the  several  kinds  of  work  would 
be  found  in  schedules.  "  but  contractors  must 
understand  that  these  quantities  are  not  guar- 
anteed;" and  in  the  bill  of  works  an  abstract 
of  all  information  in  possession  of  the  com- 
missioners and  chief  engineer  with  regard  to 
the  quantities,  it  was  stated.  "  the  quantities 
herein  given  as  ascertained  from  the  best  data 
obtained  are,  as  far  as  known,  approximately 
accurate,  but  at  the  same  time  they  are  not 
warranted  as  accurate,  and  no  claim  of  any 
kind  will  be  allowed,  though  they  may  prove 
to  be  inaccurate." — The  contract  provided 
that  the  price  of  $557,750  should  be  held  to 
be  full  compensation  for  all  works  embraced 
in,  or  contemplated  by  the  contract,  or  which 
might  be  required  in  virtue  of  any  of  its  pro- 
visions, or  by  law.  and  that  the  contractors 
should  not,  upon  any  pretext  whatever,  be 
entitled,  by  reason  of  any  change,  alteration 
or  addition  made  in  or  to  such  works,  or  plans 
and  specification  or  by  reason  of  the  exer- 
cise of  any  of  the  powers  vested  in  the 
6overnor-in-Council  by  the  **  Act  respecting 
the  construction  of  the  Intercolonial. Rail- 
way," or  in  the  commissioners  or  engineer,  by 
the  contract  or  by  law,  to  claim  or  demand 
any  further  or  additional  sum  for  extra  work, 
or  as  damages  or  otherwise,  the  contractors, 
thereby  expressly  waiving  and  abandoning  any 
such  claim  or  pretension  except  as  provided 
in  the  4th  section  of  the  contract,  relating  to 
alterations  in  the  grade  or  line  of  location  : 
and  that  the  contract  and  specification  should 
be  in  all  resjyects  subject  to  the  provisions  of 
the  said  Act  (31  Vict.  c.  13),  and  also,  in 
so  far  as  they  might  be  applicable,  to  the 
provisions  of  *^The  Railway  Act  of  1808." — 
The  Act.  31  Vict.  c.  13.  s.  91  enacts  that  no 
money  shall  be  paid  to  any  contractor  until 
the  chief  engineer  shall  have  certified  that  the 
work,  for  or  on  account  of  which  the  same 
shall  be  claimed,  has  been  duly  executed,  nor 
until  such  certificate  shall  have  been  approved 
of  by  the  commissioners.  No  certificate  was 
given  by  the  chief  engineer  of  the  execution 
of  the  work. — Held^  by  the  Exchequer  Court 
of  Canada,  Ritchie,  J.,  that  as  the  contract 
required  that  any  work  done  on  the  road  must 
be  certified  to  by  the  chief  engineer,  until  he 
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80  certified  and  such  certificate  was  approved 
of  by  the  commissioners,  the  contractors  were 
not  entitled  to  be  paid  anything;  that  if  the 
work  in  question  was  extra  work,  the  con- 
trfLctors  had  by  the  contract  waived  all  claim 
for  payment  for  any  such  work;  that  if  such 
extra  work  was  of  a  character  so  peculiar 
and  unexpected  as  to  be  considered  dehors 
the  contract,  then  there  was  no  such  contract 
with  the  commissioners  as  would  give  the 
contractors  any  legal  claim  against  the 
Grown;  the  commissioners  alone  being  able 
to  bind  the  Crown,  and  they  only  as  author- 
ized by  statute ;  that  there  was  no  guarantee, 
express  or  implied,  as  to  the  quantities,  nor 
any  misrepresentations  respecting  them;  but, 
even  if  there  had  been,  a  petition  of  right 
will  not  lie  against  the  Crown  for  tort,  or 
for  a  claim  based  on  an  alleged  fraud,  im- 
puting to  the  Crown  fraudulent  misconduct 
of  its  servants. — In  the  contract  it  was  also 
provided  that  if  the  contractors  failed  to  per- 
form the  works  within  the  time  agreed  upon 
(1st  July,  1871),  the  contractors  would  for- 
feit all  money  then  due  and  owing  to  them 
under  the  terms  of  the  contract  and  also  the 
further  sum  of  $2,000  per  week  for  all  the 
time  during  which  said  works  remained  in- 
complete after  that  date,  by  way  of  liquidated 
damages  for  such  default.  The  contract  was 
not  completed  till  the  end  of  August.  1872. 
Held,  that  if  the  Crown  insisted  on  a  decree 
for  the  penalties,  time  being  declared  the  es- 
sence of  the  contract,  the  damages  attached, 
and  th.?  Crown  was  entitled  to  $2,000  per 
week  from  the  1st  July,  1871.  till  the  end  of 
August,  1872,  for  liquidated  damages.  Jones 
V.  The- Queen,  vii..  570. 

01.  LiabiHty  of  the  Crown  —  Quantum 
meruit  —  Petition  of  right  —  Public  work — 
Executory  contract--Sl  Vict.  c.  12,  «».  7,  15, 
20 — Unauthorized  expenditure  —  Appropria- 
tions.]— W.,  a  sculptor,  was  employed  by  the 
Dominion  Government  to  prepare  plans, 
models,  specifications  and  designs,  for  the  lay- 
ing out,  improvement  and  establishment  of  the 
Parliament  Square  at  Ottawa;  he  did  so,  and 
superintended  the  work  and  construction  of 
improvements  for  six  months.  He  claimed  $50,- 
000  for  the  value  of  his  work. — 31  Vict.  c.  12, 
SR.  7  and  15  provide  certain  requisites  for  exe- 
cutory contracts  in  writing  as  to  signing,  etc.. 
to  be  binding ;  and  before  any  expenditure  is 
incurred  for  previous  sanction  of  Parliament, 
except  for  such  repairs  and  alterations.  Sec- 
tion 20  requires  tenders  for  all  works  except 
in  emergency,  or  where  the  work  could  be 
more  exi)editiously  and  economically  executed 
by  the  officers  and  servants  of  the  department. 
— Ifvld.  by  the  Kxchequer  Court  of  Canada, 
Richards,  C.J. :  That  the  Crown  in  this  Do- 
minion cannot  be  held  responsible  under  a 
petition  of  right  on  an  executory  contract 
entered  into  by  the  Department  of  Public 
Works  for  the  performance  of  certain  works 
placed  by  law  under  the  control  of  the  de- 
partment, when  the  agreement  therefor  was 
not  made  in  conformity  with  31  Vict.  c.  12, 
s.  7 :  that  under  s.  15  of  said  Act.  if  Parlia- 
ment has  not  sanctioned  the  expenditure,  a 
petition  of  right  will  not  lie  for  w^ork  done 
for  and  at  the  request  of  the  Department  of 
Public  Works,  unless  it  be  for  work  done  in 
connection  with  repairs  and  alterations  which 
the  necessities  of  the  public  service  demand- 
ed; and  in  this  case,  if  Parliament  has  made 
appropriations  for  the  works  and  so  sanction- 
ed the  expenditure,  and  if  the  work  done  was 
of  the  kind  that  might  properly  be  executed 
by  the  officers  and  servants  of  the  department 


under  s.  20,  then  no  written  contract  would 
be  necessary  to  bipd  the  Crown,  and  suppli- 
ant should  recover  for  work  so  done.  Wood 
V.  The  Queen,  vii.,  634. 

92.  Tender  —  Acceptance  —  Breach  — 
Liability  of  Crown  —  Parliamentary  or  de- 
partmental printing  —  Form  of  contract.] — 
The  clerk  of  the  joint  committee  on  printing, 
advertised  for  tenders  for  the  printing,  fur- 
nishing the  printing  papers  and  the  binding 
required  for  the  Parliament  of  the  Dominion 
of  Canada,  and  suppliants'  tender  was  ac- 
cepted by  adoption  of  the  committee's  report, 
and  a  contract  was  executed  between  the  sup- 
pliants and  the  clerk,  which  was  contended  to 
be  acceptance,  constituting  a  contract  between 
suppliants  and  Her  Majesty,  entitling  them 
to  do  the  whole  of  the  printing  required  for 
the  Parliament  of  Canada,  and,  not  having* 
been  given  the  same,  and  they  claimed  com- 
pensation.— Held,  reversing  the  Exchequer 
Court,  that  the  Parliamentary  printing  was 
a  matter  connected  with  the  internal  economy 
of  the  Senate  and  House  of  Commons  over 
which  the  Executive  Government  had  no  con- 
trol; and  that  the  Crown  was  no  party  to 
the  contract  with  the  suppliants  and  could 
not  be  held  responsible  for  a  breach  of  it. — 
32  &  33  Vict  c.  7,  provides  that  printing, 
binding  and  other  like  work  for  the  depart- 
ments of  the  Government  shall  be  done  un- 
der contracts  to  be  entered  into  under  auth- 
ority of  the  Governor-in-Council  after  adver- 
tisement for  tenders.  The  Under  Secretary 
of  State  advertised  for  tenders  for  the  print- 
ing "  required  by  the  several  departments  of 
the  Government."  The  suppliants  tendered 
with  specifications  annexed,  supplied  by  the 
Government,  containing  provisions  as  to  per- 
forming the  work  and  giving  security.  The 
tenders  were  accepted  by  the  Governor-in- 
Council.  and  an  indenture  executed  between 
the  suppliants  and  Her  Majesty,  by  which 
thi'v  agreed  to  perform  "all  jobs  or  lots  of 
printing  for  the  several  departments  of  the 
Government  of  Canada,  of  every  description 
coming  within  the  denomination  of  depart- 
mental printing,  and  all  the  work  and  ser- 
vices connected  therewith  and  appertaining^ 
thereto,  as  set  forth  in  the  specification  an- 
nexed, ill  such  numbers  and  quantities  as 
may  be  specified  in  requisitions  made  from 
time  to  time  by  said  departments."  Part  of 
the  departmental  printing  having  been  given 
to  others,  the  suppliants  claimed  compensation, 
contending  that  they  were  entitled  to  the 
whole  of  said  printing. — Held,  affirming  the 
Exchequer  Court  (1  Ex.  C.  R.  3(«).  Tas- 
chereau  and  Gwynne,  JJ.,  dissenting,  that 
having  regard  to  the  whole  scope  and  nature 
of  the  transaction,  the  statute,  the  advertise- 
ment, the  tender,  the  acceptance,  and  the  con- 
tract, there  was  a  clear  intention  shewn  that 
the  contractors  should  have  all  the  printing 
that  should  be  required  by  the  several  de- 
partments of  the  Government,  and  that  the 
contract  was  not  a  unilateral  contract  but  a 
binding  mutual  agreement.  The  Queen  v. 
MacLean,  viii.,  210. 

93.  Breach  —  Public  work — Transfer — As- 
sent by  Crown  —  Evidence — Cancellation — 
Right  to  recover.] — H.  C.  &  F.  contracted 
with  Her  Majesty  for  a  public  work,  and 
after  commencement  of  the  work,  associated 
partners  with  them  in  the  work,  amongst 
others  S.  &  E.  (respondents),  and  on  30th 
June,  1879,  the  whole  contract  was  assigned 
to  S.  &  R.  On  25th  July.  1879.  the  contract 
was    cancelled    by    order-in-council.    on    the 
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ground  that  satisfactory  progress  had  not  been 
made.  On  5th  August.  1879,  S.  &  R.  notified 
the  minister  of  the  transfer  made  to  them. 
On  9th  August,  the  order-in-council  was  sent 
to  H.  C.  ^  F.  On  14th  August  an  order- 
in-coancil  was  passed  stating  that  as  the 
6oTemm«nt  had  never  assented  to  the  trans- 
fer and  assignment  of  the  contract  to  S.  &  R., 
the  contractors  should  be  notified  that  the 
contract  was  taken  out  of  tiieir  hands  and 
annulled.  In  consequence  S.  &  R.  ceased 
work,  and  with  the  consent  of  the  minister 
realized  their  plant  and  presented  a  claim  for 
damages,  and  finally  H.  C.  &  F.  and  S.  &  R. 
filed  a  petition  of  right  claiming  damages  for 
breach  of  contract. — ^The  defence  set  up  the 
17th  clause  of  the  contract  which  provided 
against  assignment  of  the  contract  and,  in 
case  of  assignment  without  consent,  enabled 
the  works  to  be  taken  out  of  the  contractor's 
hands  and  means  employed  to  complete  them ; 
and  that  in  such  case  the  contractor  should 
have  no  claim  for  any  further  pa3rment  in 
resp<H:t  of  the  works  performed,  but  remained 
liable  for  loss  by  reason  of  non-completion. 
In  the  Exchequer  Ck)urt,  Henry.  J.,  found 
that  the  minister  knew  that  S.  &  R.  were 
partners:  that  he  was  satisfied  to  have  them 
ctMmected  with  the  works;  that  the  depart- 
ment knew  S.  Sc  R.  were  carrying  on  the 
works,  and  that  S.  &  R.  had  been  informed 
by  the  deputy  minister  that  all  that  was  neces- 
sary to  be  officially  recognized  as  contractors 
was  to  send  a  letter  to  the  Government  from 
H.  C.  &  F. — ^The  suppliants  were  awarded 
damages. — Held^  reversing  the  judgment  ap- 
pealed from  (1  Ex.  C.  R.  376),  Fournier 
and  Henry,  JJ.,  dissenting  that  there  was 
no  evidence  of  a  binding  assent  on  the  part 
of  the  Crown  to  an  assignment  of  the  contract 
to  S.  &  R.,  who,  therefore,  were  not  entitled 
to  recover.  2.  That  H.  O.  &  F.,  the  original 
contractors,  by  assigning  their  contract  put 
it  in  the  power  of  the  Government  to  rescind 
the  contract  absolutely,  which  was  done  by 
the  order-in-council  of  the  14th  August,  and 
the  contractors  under  the  17th  clause  could 
not  recover  either  for  the  value  of  work  actu- 
ally done,  the  loss  of  prospective  profits,  or  the 
reduced  value  of  the  plant.  Queen  v.  Smith, 
X.,  1. 

94.  Intercolonial  Railtcay — SI  Vict  c.  13, 
1. 18  (D.) — Ceriifioate  of  engineer — Condition 
precedent  —  Extra  work  —  Forfeiture  — 
Penalty.]  —  Suppliants  agreed,  by  contracts 
under  seal,  dated  25th  May,  1870,  with  the 
Intercolonial  Railway  Commissioners  (au- 
thorized by  31  Vict.  c.  13)  to  build,  construct 
and  complete  sections  three  and  six  of  the 
railway  for  a  lump  sum  for  section  3  of 
$462,444,  and  for  section  6  of  $456,946.43. 
In  the  contract  it  was  distinctly  understood, 
intended,  and  agreed  that  the  lump  sum  should 
be  the  price  of,  and  be  held  to  be  full  compensa- 
tion for,  all  works  embraced  in  or  contemplated 
by  the  contract,  or  which  might  be  required 
in  virtue  of  any  of  its  provisions  or  by- 
laws, and  the  contractors  should  not,  upon 
any  pretext  whatever,  be  entitled,  by  reason 
of  any  change,  alteration,  or  addition  made  in 
or  to  such  works,  or  in  said  plans  or  specifi- 
cations, or  by  reason  of  the  exercise  of  any 
of  the  powers  vested,  in  the  Governor-in-Ooun- 
cil  by  the  said  Act.  or  in  the  commissioners 
or  engineers  by  the  said  contract  or  by-law, 
to  claim  or  demand  any  further  sum  for  ex- 
tra work,  or  as  damages  or  otherwise,  the  con- 
tractors thereby  expressly  waiving  and  aban- 
doning all  and  every  such  claim  or  pretension. 


to  all  intents  and  purposes  whatsoever,  except 
as  provided  in  the  4th  section  of  the  contract 
relating  to  alteration  in  the  grade  or  line  of 
location;  and  that  the  said  contract  and  the 
said  specification  should  be  in  all  respects 
subject  to  the  provisions  of  31  Vict  c.  13, 
that  the  works  embraced  in  the  contracts 
should  be  fully  and  entirely  complete  in  every 
particular  and  given  up  under  final  certificates 
and  to  the  satisfaction  of  the  engineers,  on 
Ist  July,  1871  (time  being  declared  to  be 
material  and  of  the  essence  of  the  contract), 
and  in  default  of  such  completion  contractors 
should  forfeit  all  right,  claim,  etc.,  to  money 
due  or  percentage  agreed  to  be  retained,  and 
to  pay  as  liquidated  damages  $2,000  for  each 
and  tevery  week  for  the  time  the  work  might 
remain  uncompleted;  that  the  commissioners 
upon  giving  7  clear  days'  notice,  if  the  works 
were  not  progressing  so  as  to  ensure  their 
completion  within  the  time  stipulated  or  in 
accordance  with  thte  contract,  had  power  to 
take  the  works  out  of  the  hands  of  the  con- 
tractors and  complete  the  works  at  their  ex- 
pense; in  such  case  the  contractors  were  to 
forfeit  all  right  to  money  due  on  the  works 
and  to  the  percentage  retained.  The  work 
was  taken  out  of  the  hands  of  the  contractors 
for  not  having  been  satisfactorily  proceeded 
with. — Held,  affirming  the  judgment  of  the 
Exchequer  Court  (1  Ex.  C.  R.  346), 
Fournier  and  Henry,  JJ.,  dissenting,  1st. 
That  by  their  contracts  the  suppliants  had 
waived  all  claim  for  payment  of  extra  work. 
2nd.  That  the  contractors  not  having  previ- 
ously obtained,  or  been  entitled  to,  a  certifi- 
cate from  the  chief  engineer,  as  provided  by 
31  Vict.  c.  13,  s.  18,  for  or  on  account  of  the 
money  which  they  claimed,  the  petition  of  the 
suppliants  was  properly  dismissed.  3rd.  Un- 
der the  terms  of  the  contract,  the  work  not 
having  been  completed  within  the  time  stipu-" 
lated,  or  in  accordance  with  the  contract,  the 
commissioners  had  the  power  to  take  the  con- 
tract out  of  the  hands  of  the  contractors  and 
charge  them  with  the  extra  cost  of  complet- 
ing the  same,  but  that  in  making  up  that 
amount  the  court  below  should  have  deducted 
the  amount  awarded  for  the  value  of  the 
plant  and  materials  taken  over  from  the  con- 
tractors by  the  commissioners.  Berlinguet  v. 
The  Queen,  xiii..  26. 

95.  Public  ioork — Extras — Certificate  of  en- 
gineer— Condition  precedent — Arbitration — 31 
Vict,  c.  12— Costs.] — S.  made  a  contract  with 
the  Minister  of  Public  Works,  for  the  con- 
struction of  a  bridge  for  a  lump  sum.  After 
the  completion  of  the  bridge  a  final  estimate 
was  given  by  the  chief  engineer,  and  payment 
thereof  made,  but  S.  preferred  a  claim  for  the 
value  of  work,  not  included  in  such  final  es- 
timate, alleged  to  have  been  done  in  the  con- 
struction of  the  bridge,  and  caused  by  changes 
and  alterations  ordered  by  the  chief  engineer 
of  so  radical  a  nature  as  to  create,  according 
to  the  contention  of  the  claimants,  a  new  con- 
tract between  the  parties.  Held,  reversing  the 
judgment  appealed  from  (1  Ex.  C.  U.  301), 
Fournier,  J.,  dissenting,  that  the  engineer 
could  not  make  a  new  contract  binding  on  the 
Crown ;  that  the  claim  came  within  the  ori- 
ginal contract  and  the  provisions  thereof 
which  made  the  certificate  of  the  engineer 
a  condition  precedent  to  recovery,  and  such 
certificate  not  having  been  obtained,  the  claim 
must  be  dismissed. — The  Crown  having  refer- 
red the  claim  to  arbitration  instead  of  insist- 
ing throughout  on  its  strict  legal  rights,  no 
costs  were  allowed.  The  Queen  v.  Starrs,  xvii., 
118. 
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96.  Public  work  —  Extras  —  Intercolonial 
Railwau—31  Vict.  c.  13,  88,  16,  17,  18  and  37 
Vict,  c.  15 — Change  of  chief  engineer^Final 
closing  certificate  —  Reference  of  claim — Re- 
port by  chief  engineer — Approval  by  commis- 
sioner or  minister — Condition  precedent. '\ — In 
1879  M.  filed  a  petition  of  right  for  $008,000 
for  extra  work  and  damages  arising  out  of  his 
contract  for  the  construction  of  section  18  of 
the  Intercolonial  Railway  without  having  ob- 
tained a  final  certificate  from  F.,  at  the  time 
chief  engineer.  In  1880.  F.  having  resigned,  S. 
was  appointed  chief  engineer,  investigated  re- 
spondent's claim,  and  reported  a  balance  in  his 
favour  of  $120,371.  Thereupon  respondent 
amended  his  petition  and  made  a  special  claim 
for  the  $120,371.  alleging  that  S.'s  report  was 
a  final  certificate  within  the  meaning  of  the 
contract,  which  question  w^as  submitted  for 
the  opinion  of  the  court  by  special  case.  This 
report  was  never  approved  of  by  the  commis- 
sioners nor  by  the  Minister  of  Railways  and 
Canals  under  31  Vict.  c.  13,  s.  18.  The  Ex- 
chequer Court  (Fournier,  J.,)  held  that  sup- 
pliant was  entitled  to  recover  on  the  certi- 
ficate of  S.  Held,  reversing  the  judgment  ap- 
pealed from  (1  Ex.  C.  R.  321),  1.  per  Ritchie, 
C.J.,  and  Gwynne.  J.,  that  the  report  of  S., 
assuming  him  to  have  been  the  chief  engineer 
to  give  the  final  certificate  under  the  contract, 
cannot  be  construed  to  be  a  certificate  of  the 
chief  engineer  which  does  or  can  entitle  the 
contractor  to  recover  any  sum  as  remaining 
due  and  payable  to  him  under  the  terras  of 
his  contract,  nor  can  any  legal  claim  whatever 
against  the  Government  be  founded  thereon. 
2.  Per  Ritchie,  C.J.,  that  the  contractor  was 
not  entitled  to  be  paid  anything  until  the  final 
certificate  of  the  chief  engineer  was  approved 
of  by  the  commissioners  or  Minister  of  Rail- 
ways and  Canals,  Jones  v.  The  Queen  (7  Can. 
S.  C.  R.  570)  followed.  3.  Per  Patterson.  J., 
that  although  S.  was  duly  appointed  chief  en- 
gineer, and  his  report  may  be  held  to  be  the 
final  and  closing  certificate  to  which  suppliant 
was  entitled  under  clause  11  of  the  contract, 
yet  as  it  is  provided  by  clause  4  that  any  allow, 
ance  for  increased  work  is  to  be  decided  by  the 
commissioners  and  not  by  the  engineer,  sup- 
pliant is  not  entitled  to  recover  on  S.'s  cer- 
tificate.— Per  Strong  and  Taschereau,  JJ., 
dissenting),  that  S.  was  chief  engineer  and 
as  such  had  power  under  clause  11  to  deal 
with  the  suppliant's  claim  and  his  report  was 
"  a  final  closing  certificate  "  entitling  the  re- 
spondent to  the  amount  found  by  the  Ex- 
chequer Court  on  the  case  submitted. — Per 
Strong.  Taschereau  and  Patterson.  J.T.,  that 
the  office  of  commissioners  having  been  abol- 
ished by  37  Vict.  c.  15,  and  their  duties  and 
powers  transferred  generally  to  the  ^linister 
of  Railways  and  Canals,  the  approval  of  the 
certificate  was  not  a  condition  precedent  to 
entitle  the  suppliant  to  claim  the  amount 
awarded  to  him  by  the  final  certificate  of  the 
chief  engineer.  The  Queen  v.  McUrcevy, 
xviii.,  371. 

97.  Contract — Public  work — Authority  of 
Ooremment  engineer  to  vary  terms — Delay.} 
— Under  a  contract  with  the  Dominion  Gov- 
ernment for  building  a  bridge,  the  specification 
of  which  called  for  timber  of  a  special  kind, 
which  the  contractor  could  only  procure  in 
North  Carolina,  the  Government  was  not  ob- 
liged, in  the  absence  of  a  special  provision 
therefor,  to  have  such  timber  inspected  at  that 
place,  and  was  not  bound  by  the  act  of  the 
Government  engineer  in  agreeing  to  such  in- 
spection, the  contract  containing  a  clause  that 


no  change  in  its  terms  would  be  binding  on 
the  Crown,  unless  sanctioned  by  order-in- 
council. — A  provision  that  the  contractor 
should  have  no  claim  against  the  Crown  by 
reason  of  delay  in  the  progress  of  the  work 
arising  from  the  acts  of  any  of  Her  Majesty's 
servants,  was  also  an  answer  to  a  suit  by  the 
contractor  for  damages  caused  by  delay  in 
having  the  timber  inspected.  Mayes  v.  Ttte 
Queen,  xxiii..  454. 

98.  Crown  domain — Disputed  territory — Li- 
cense to  cut  timber — Implied  warranty  of  title 
— Breach  of  contract — Damages,] — The  claim- 
ant applied  to  the  Government  of  Canada  for 
licenses  to  cut  timber  on  ten  timber  berths, 
situated  in  the  territory  lately  in  dispute  be- 
tween that  Government  and  the  Government 
of  Ontario.  The  application  was  granted  on 
the  condition  that  the  applicant  should  pay 
certain  ground-rents  and  bonuses,  make  sur- 
veys and  build  a  mill.  The  claimant  knew 
of  the  dispute  which  was  at  the  time  open 
and  public.  He  paid  the  rents  and  bonuses, 
made  the  surveys  and  enlarged  a  mill  he  had 
previously  built,  which  was  accepted  as  equiva- 
lent to  building  a  new  one.  The  dispute  was 
determined  adversely  to  the  Government  of 
Canada,  at  the  time  six  leases  or  licenses  were 
current,  and  consequently  the  Government 
could  not  renew  them.  The  leases  were 
granted  under  ss.  49  and  50  of  46  Vict.  c.  17, 
and  the  regulations  made  under  the  Act  of 
1879,  provided  that  *'  the  license  may  be  re- 
newed for  another  year  subject  to  such  revi- 
sion of  the  annual  rental  and  royalty  to  be 
paid  therefor  as  may  be  fixed  by  the  Governor- 
in-Council." — In  a  claim  for  damages  by  the 
licenBee :  Held,  1.  orders-in-council  issued 
pursuant  to  46  Vict.  c.  17,  ss.  49  and  50, 
authorizing  the  Minister  of  the  Interior  to 
grant  licenses  to  cut  timber  did  not  constitute 
contracts  between  the  Crown  and  proposed  li- 
censees, such  orders-in-council  being  revocable 
by  the  Crown  until  acted  upon  by  the  granting 
of  licenses  under  them.  2.  The  right  of  re- 
newal of  the  licenses  was  optional  with  the 
Crown,  and  the  claimant  was  entitled  to  re- 
cover from  the  Government  only  the  moneys 
paid  to  them  for  ground  rents  and  bonuses. 
Bulmer  v.  The  Queen,  xxiii.,  488. 

99.  Constitutional  law — Powers  of  executive 
coumcUlors — "  Letter  of  credit  " — Ratification 
by  Legislature-Obligations  binding  on  the  pro- 
vince— Discretion  of  the  Government  as  to  the 
expenditure — Petition  of  right  —  Negotiable 
instrument — **  Bills  of  Exchange  Act,  IfiOO  " 
—'*The  Bank  Act."  R.  8.  C.  c.  120.1— The 
Provincial  Secretary  of  Quebec  wrote  the  fol- 
lowing letter  to  I).,  with  the  assent  of  his 
colleagues,  but  not  being  authorized  by  order- 
in-council :  "  J'ai  I'honneur  de  vous  informer 
que  le  gouvernement  fera  voter,  dans  le  budget 
suppl6mentaire  de  1891-92,  un  item  de  six 
mille  piastres  qui  vous  seront  payees  im- 
m^diatement  apr^s  la  session,  et  cela  k  titre 
d'accompte  sur  I'impression  de  la  *Li8te  des 
terres  de  la  Couronne  conc6d6es  depuis  1763 
jusqu'au  31  d6cembre  1890,'  dont  je  vous  ai 
confi6  I'impression  dans  une  lettre  en  date  du 
14  Janvier,  1891."  **  Cette  somme  de  six 
mille  piastres  sera  pay6e  au  porteur  de  la 
pr6sente  lettre.  rev6tue  de  votre  endossement." 
D.  indorsed  the  letter  to  'a  bank  as  security 
for  advances  to  enable  him  to  do  the  work. 
Held,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  letter  constituted  no 
contract  between  D.  and  the  Government ;  that 
the  Provincial  Secretary  had  no  power  to  bind 
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the  Crown  by  his  signature  to  such  a  docu- 
ment ;  and  that  a  subsequent  vote  of  the  Legis- 
lature of  a  sum  of  money  for  printing  "  liste 
des  terres  de  la  Couronne,"  etc..  was  not  a 
ratification  of  the  agreement  with  D.,  the  Gov- 
ernment not  being  obliged  to  expend  the  money, 
thoaeh  authorized  to  do  so,  and  the  vote  con- 
taining no  reference  to  the  contract  with  D., 
nor  to  the  said  letter  of  credit.  Jacques-Car- 
iier  Bank  v.  The  Queen,  xxv.,  84. 

100.  Public  toork — Progress  estimates — En- 
gineers certificate — Revision  by  succeeding  en- 
ginter — Action  for  payment  on  monthly  certi- 
ficate.]— ^A  contract  with  the  Crown  for  build- 
ing locks  and  other  work  on  a  government 
canal  provided  for  monthly  payments  to  the 
contractors  of  90  per  cent,  of  the  value  of  Ihe 
work  done,  at  the  prices  named  in  a  schedule 
annexed  to  the  contract,  such  payments  to  be 
made  on  the  certificate  of  the  engineer,  ap- 
proved by  the  Minister  of  Railways  and 
Canals,  that  the  work  certified  for  had  been 
executed  to  his  satisfaction,  the  certificate  so 
approved  was  to  be  a  condition  precedent  to 
the  right  of  the  contractors  to  the  monthly 
payments,  and  the  remaining  10  per  cent,  of 
the  whole  of  the  work  was  to  be  retained 
until  its  final  completion;  the  engineer  was 
to  be  the  sole  judge  of  the  work  and  materials, 
and  his  decision  on  all  questions  with  regard 
thereto,  or  as  to  the  meaning  and  intention  of 
the  contract,  was  to  be  final ;  and  he  was  to 
be  at  liberty  to  make  any  changes  or  alter- 
ations in  the  work  which  he  should  deem  ex- 
pedient held,  that  though  the  value  of  the 
work  certified  to  by  the  monthly  certificates 
was  only  approximate  and  subject  to  revision 
on  completion  of  the  whole,  yet  where  the 
engineer  in  charge  had  changed  the  character 
of  a  particular  class  of  work,  and  when  com- 
pleted had  classified  it  and  fixed  the  value,  his 
decision  was  final  and  could  not  be  re-opened 
and  revised  T)y  a  succeeding  engineer.  Held, 
also,  that  the  contractors  could  proceed  by 
action  if  payment  on  a  monthly  certificate  was 
withheld,  and  were  not  obliged  to  wait  the  final 
completion  of  the  work  before  suing.  Judg- 
ment appealed  from  (5  Ex.  C.  R.  19)  reversed. 
Murray  v.   The  Queen,  xxvi.,  203. 

101.  Contract,  construction  of  —  Public 
vcorks — Arbitration — Progress  estimates — En- 
gineer's certificate — Approval  by  head  of  de- 
partment — Condition  precedent.] — ^The  eighth 
and  twenty-fifth  clauses  of  the  appellant's  con- 
tract for  the  construction  of  certain  public 
works  were  as  follows : — ^**  8.  That  the  engin- 
eer shall  be  the  sole  judge  of  work  and  mater- 
ial in  respect  of  both  quantity  and  quality, 
and  his  decision  on  all  questions  in  dispute, 
with  regard  to  work  or  material,  or  as  to  the 
meaning  or  intention  of  this  contract,  and  the 
plans,  specifications,  and  drawings  shall  be 
final,  and  no  works  or  extra  or  additional 
work  or  charges  shall  be  deemed  to  have  been 
executed,  nor  shall  the  contractor  be  entitled 
to  payment  for  the  same,  unless  the  same  shall 
have  been  executed  to  the  satisfaction  of  the 
engineer,  as  evidenced  by  his  certificate  in 
writing,  which  certificate  shall  be  a  condition 
precedent  to  the  right  of  the  contractor  to  be 
paid  therefor;"  but  before  the  contract  was 
signed  by  the  parties  the  words  "  as  to  the 
meaning  or  intention  of  this  contract,  and  the 
plans,  specifications  and  drawings "  were 
struck  out.  **25.  Cash  payments  to  about 
ninety  per  cent,  of  the  value  of  the  work  done, 
approximately  made  up  from  returns  of  pro- 
gress  measurements    and    computed    at    the 


prices  agreed  upcm  or  determined  under  the 
provisions  of  the  contract,  will  be  made  to  the 
contractor  monthly  on  the  written  certificate 
of  the  engineer  that  the  work  for,  or  on  ac- 
count of,  which  the  certificate  is  granted  has 
been  duly  executed  to  his  satisfaction,  and 
stating  the  value  of  such  work  computed  as 
above  mentioned,  and  upon  approval  of  such 
certificate  by  the  minister  for  the  time  being, 
and  the  said  certificate  and  such  approval 
thereof  shall  be  a  condition  precedent  to  the 
right  of  the  contractor  to  be  paid  the  said 
ninety  per  cent.,  or  any  part  thereof."  .  .  . 
A  difference  of  opinion  arose  between  the  con- 
tractor and  the  engineers  as  to  the  quantity 
of  earth  in  certain  embankments  which  should 
be  paid  for  at  an  increased  rate  as  "  water- 
tight "  embankment  under  the  provisions  of 
the  contract  and  specifications  relating  to  the 
works,  and  the  claim  of  the  contractor  was 
rejected  by  the  engineer,  who  afterwards,  how- 
ever, after  the  matter  had  been  referred  to  the 
Minister  of  Justice  by  the  Minister  of  Rail- 
ways and  Canals,  and  an  opinion  favourable 
to  the  contention  of  the  contractor  given  by 
the  Minister  of  Justice,  made  a  certificate  up- 
on a  progressive  estimate  for  the  amount  thus 
in  dispute  in  the  usual  form,  but  added  after 
his  signature  the  following  words : — **  Certi- 
fi^  as  regards  item  5  (the  item  in  dispute), 
in  accordance  with  the  letter  of  Deputy  Min- 
ister of  Justice,  dated  loth  January,  189(5." 
The  estimate  thus  certified  was  forwarded  for 
payment,  but  the  Auditor-General  refused  to 
issue  a  cheque  therefor,  held,  reversing  the 
judgment  appealed  from  (5  Ex.  C.'R.  293), 
that  under  the  circumstances  of  the  case  the 
certificate  sufficiently  complied  with  the  re- 
quirements of  the  twenty-fifth  section  of  the 
contract;  that  the  decision  by  the  engineer 
rejecting  the  contractor's  claim  was  not  a  final 
decision  under  the  eighth  clause  of  the  con- 
tract adjudicating  upon  a  dispute  under  said 
eighth  section,  and  did  not  preclude  him  from 
subsequently  granting  a  valid  certificate  to 
entitle  the  contractor  to  receive  payment  of 
his  claim,  and  that  the  certificate  given  in  this 
case  whereby  the  engineer  adopted  the  con- 
struction placed  upon  the  contract  in  the  legal 
opinion  given  by  the  Minister  of  Justice,  was 
properly  granted  within  the  meaning  of  the 
twenty-fifth  clause  of  the  contract.  Murray 
V.  The  Queen  (26  Can.  S.  C.  R.  203)  dis- 
cussed and  distinguished.  (Joodwin  v.  The 
Queen,  xxviii.,  273. 

102.  Construction  of  statute — Public  works 
— Railways  and  canals — R.  »S'.  C.  c.  ^7,  s,  23 
—  Contracts  binding  on  the  Croton  —  Goods 
sold  and  delivered  on  verbal  order  of  Crown 
officials — 8upplies  in  excess  of  tender — Errors 
and  omissions  in  accounts  rendered — Findings 
of  fact— Interest— Arts.  1067  d  1011  C.  C— 
50  d  51  Vict.  c.  16,  s.  33.] — The  provisions  of 
the  twenty- third  section  of  the  **Act  resppcting 
the  Department  of  Railways  and  Canals"  (R. 
S.  C.  c.  37),  which  require  all  contracts 
affecting  that  department  to  be  signed  by  the 
minister,  the  deputy  minister  or  some  person 
specially  authorized,  and  countersigned  by  the 
secretary,  have  reference  only  to  contracts  in 
writing  made  by  that  department  (Gwynne, 
J.,  contra). — Where  goods  have  been  bought 
by  and  delivered  to  officers  of  the  Crown  for 
public  works,  under  orders  verbally  given  by 
them  in  the  performance  of  their  duties,  pay- 
ment for  the  same  may  be  recovered  from  the 
Crown,  there  being  no  statute  requiring  that 
all  contracts  by  the  Oown  should  be  in 
writing.      (Gwynne  and    King,  J  J.,   contra). 
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Judgment  appealed  from  (6  Ex.  C.  R.  39) 
affirmed.  I'ho  Queen  v.  Henderson,  zxviil, 
425. 

103.  Contract  binding  on  the  Crown — Pub- 
lic work — Formation  of  contract — Ratification 
— Breach.'\ — On  Nov.  22nd,  1879,  the  Govern- 
ment of  Canada  entered  into  a  contract  with 
C,  by  which  the  latter  undertook  to  do  all  the 
Government  binding  for  five  years  from  said 
date.  The  contract  was  executed  under  the 
authority  of  32  &  33  Vict.  c.  7,  s.  (5,  and  on 
Nov.  25th,  1879,  was  assigned  to  W.,  who  per- 
formed all  the  work  sent  to  him  up  to  Dec. 
5th,  1884,  when,  the  term  fixed  by  the  con- 
tract having  expired,  he  received  a  letter  from 
the  Queen's  Printer,  as  follows :  "  I  am  direct- 
ed by  the  Honourable,  the  Secretary  of  State, 
to  inform  you  that,  pending  future  arrange- 
ments, the  binding  work  of  the  Government 
will  be  sent  to  you  for  execution,  under  the 
same  rates  and  conditions  as  under  the  con^ 
tract  which  has  just  expired."  W.  performed 
the  work  for  two  years  under  authority  of  this 
letter,  and  then  brought  an  action  for  the 
profits  he  would  have  had  on  work  given  to 
other  parties  during  the  seven  years. — Held, 
that  the  letter  of  the  Queen's  Printer  did  not 
constitute  a  contract  binding  on  the  Crowi^; 
that  the  statute  authorizing  such  contract  was 
not  directory,  but  limited  the  power  of  the 
Queen's  Printer  to  make  a  contract,  excfept 
subject  to  its  conditions;  that  the  contractor 
was  chargeable  with  notice  of  all  statutory 
limitations  upon  the  power  of  the  Queen's 
Printer;  and  that  he  could  not  recover  in  re- 
spect of  the  work  done  after  the  original  con- 
tract had  expired. — On  Oct.  30th,  1886,  an 
order-in-council  was  passed  which  recited  the 
execution  and  assignment  of  the  original  con- 
tract, the  execution  of  the  work  by  W.  after 
it  expired,  and  the  recommendation  of  the  Sec- 
retary of  State  that,  a  formal  contract  should 
be  entered  into  extending  the  original  con- 
tract to  Dec.  1st,  1887,  and  then  authorized 
the  Secretary  of  State  to  enter  into  such  for- 
mal contract  with  W.,  but  subject  to  the  con- 
dition that  the  Government  should  waive  all 
claims  for  damages  by  reason  of  non-execu- 
tion or  imperfect  execution  of  the  work,  and 
that  W.  should  waive  all  claims  to  damages 
because  of  the  execution  of  binding  work  by 
other  parties,  up  to  the  date  of  said  extension. 
W.  refused  to  accept  the  extension  on  such 
terms. — Held,  that  W.  could  not  rely  on  the 
order-in-council  as  a  ratification  of  the  con- 
tract formed  by  the  letter  of  the  Queen's 
Printer;  that  the  element  of  consensus  en- 
ters as  much  into  a  ratification  of  a  contract 
as  into  the  contract  itself;  and  W.  could  not 
allege  a  ratification  after  expressly  repudiating 
its  terms  and  refusing  to  be  bound  by  it. — 
After  an  appeal  from  the  final  judgment  of 
the  Exchequer  Court  was  lodged  in  the 
Supreme  Court,  the  Crown  obtained  leave  to 
appeal  from  an  order  of  reference  to  ascertain 
the  amount  of  the  suppliant's  damages. — Held, 
that  the  judge  of  the  Exchequer  Court  had 
authority  to  allow  the  appeal,  and  it  was 
properly  before  the  Supreme  Court.  Judg- 
ment appealed  from  (6  Ex.  C.  R.  12)  reversed. 
The  Queen  v.  Woodburn,  xxix.,  112. 

104.  Inquiry  as  to  public  matters — Contract 
binding  on  the  Crown  —  Right  of  action  — 
Quantum  meruit  —  Public  officer  —  Solicitor 
and  client— R.  8.  C.  cc.  lU,  J15.]— The  judg- 
ment appealed  from  (7  Ex.  C.  R.  351)  held 
that  a  person  appointed  under  R.  S.  C.  c.  115, 
as  commissioner  to  make  inquiry  and  report 


on  conduct  in  office  of  an  officer  or  servant 
of  the  Crown,  could  not  recover  for  his  ser- 
vices as  such  commissioner,  there  being  no 
provision  for  such  payment ;  that  such  service 
was  not  rendered  in  virtue  of  any  contract 
but  merely  by  virtue  of  appointment  under 
the  statute  and  that  such  appointment  par- 
takes more  of  the  character  of  a  public  office 
than  of  a  mere  employment  under  a  contract 
express  or  implied.  The  Supreme  Court 
affirmed  the  judgment  appealed  from.  Strong, 
C.J..  and  Girouard.  J.,  dissenting.  Tucker  v. 
The  King,  xxxii.,  722. 

105.  Public  work  —  Abandonment  and  sub- 
stitution of  work  —  Implied  contract.'\  —  The 
suppliants  contracted  with  the  Crown  to  do 
certain  work  on  the  Cornwall  canal,  the  con- 
tract providing  that  they  should  provide  all 
labour,  plant,  etc.,  for  executing  and  com- 
pleting all  the  works  set  out  or  referred  to  in 
the  specifications,  namely,  "all  the  dredging 
and  other  works  connected  with  the  deepen- 
ing and  widening  of  the  Cornwall  canal  on 
section  No.  8  (not  otherwise  provided  for)" 
on  a  date  named ;  '*  that  the  several  parts  of 
this  contract  shall  be  taken  together  to  explain 
each  other  and  to  make  the  whole  consistent ; 
and  if  it  be  found  that  anything  has  been 
omitted  or  misstated  which  is  necessary  for 
the  proper  performance  and  completion  of  any 
part  of  the  work  contemplated  the  contractors 
will,  at  their  own  expense,  execute  the  same 
as  though  it  had  been  properly  described ;"  and 
that  the  engineer  could,  at  any  time  before  or 
during  construction,  order  extra  work  to  be 
done  or  changes  to  be  made,  either  to  increase 
or  diminish  the  work  to  be  done,  the  con- 
tractors to  comply  with  his  written  require- 
ments therefor.  .  By  s.  34  it  was  declared  that 
no  contract  on  the  part  of  the  Crown  should 
be  implied  from  anything  contained  in  the  sign- 
ed contract  or  from  the  position  of  the  parties 
at  any  time.  After  a  portion  of  the  work  had 
been  done  the  Crown  abandoned  the  scheme 
of  constructing  dams  contemplated  by  the  con- 
tract and  adopted  another  plan  the  work  on 
which  was  given  to  other  contractors.  After 
it  was  completed  the  suppliants  filed  a  peti- 
tion of  right  for  the  profits  they  would  have 
made  had  it  been  given  to  them. — Held,  affirm- 
ing the  judgment  of  the  Exchequer  Court  (7 
Ex.  C.  R.  221),  that  the  contract  contained  no 
express  covenant  by  the  Crown  to  give  all  the 
work  done  to  the  suppliant  and  s.  34  pro- 
hibited any  implied  covenant  therefor.  There- 
fore the  petition  of  right  was  properly  dis- 
missed. Gilbert  Blasting  &  Dredging  Co,  v. 
'1  no  King,  xxxiii.,  21. 

106.  Public  work — Payment  of  tolls — Obli- 
gation binding  on  tlie  Crown — Negligence  of 
public  employees. 

See  Action,  109» 

107.  International  railway  commissioners — 
Tender  for  works — Acceptance  binding  on  the 
Crown  —  Condition  precedent  —  Waiver  by 
effect  of  statute. 

See  Public  Work,  1. 

108.  Contract — Pul^lic  work — Final  certifi- 
cate of  engineer — Previous  decision — Necessity 
to  follow. 

See  Res  Judicata,  9. 

109.  Contract — Binding  on  Crown  —  Verbal 
orders  —  Officials  of  the  Crown  —  Goods  sold 
and  delivered. 

See  Public  Works.  5. 
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110.  FuhUe  icork  —  Breach   of  contract  — 

Pari  performance — Appropriation  of  plant — 
Damag€$ — In  teres  t. 

See  No.  21,  ante. 


7.  Demise  Clause. 

111.  Security  for  debt  —  Demise    to    mort- 
gagor— Colourable  lease — Distress.    , 
See  Laivdlobo  and  Tenant,  1. 


8.  Determination. 

112.  Construction  of  agreement  to  discon- 
Unite  huMnC'SS — DeterminatuM  of  agreement."] 

—  B.,  a  manufacturer  of  glassware,  entered 
into  a  contract  with  two  companies  in  the 
same  trade,  by  which  in  consideration  of  cer- 
tain quarterly  payments,  he  agreed  to  discon- 
tinue his  business  for  five  years.  The  contract 
provided  that  if  at  any  time  during  the  five 
years  any  furnace  should  be  started  by  other 
parties  for  the  manufacture  of  glassware, 
either  of  the  said  companies  could,  if  it  wish- 
ed, by  written  notice  to  B.,  terminate  the 
ajrreement  "  as  on  the  first  day  on  which  glass 
has  been  made  by  the  said  furnace/'  and  the 
payments  to  B.  should  then  cease,  unless  he 
could  shew  "  that  said  furnace  or  furnaces  at 
the  time  said  notice  was  given  could  not  have 
a  production  of  more  than  one  hundred  dollars 
per  day. — Held,  affirming  the  decision  of  the 
Court  of  Review,  that  under  this  agreement  B. 
was  only  required  to  shew  that  any  furnace  so 
started  did  not  have  an  actual  output  worth 
more  than  $100  per  day  on  an  average  for  a 
reasonable  period,  and  that  the  words  **  could 
not  have  a  production  of  more  than  one  hun- 
dred dollars  per  day  "  did  not  mean  mere  capa- 
city to  produce  that  quantity  whether  it  was 
actually  produced  or  not.  North  American 
Glass  Co.  V.  Barsalou^  xxiv.,  490. 

113.  Contract  of  hiring — Duration  of  service 

—  Dismissal  —  Notice."]  —  Where  no  time  is 
limited  for  the  duration  of  a  contract  of  hiring 
and  service,  whether  or  not  the  hiring  is  to  be 
considered  as  one  for  a  year  is  a  question  of 
fact  to  be  determined  according  to  the  circum- 
stances o£  the  case  (24  Out.  App.  R.  296, 
affirmed).     Bain  v.  Anderson,  xxviii.,  481. 

114.  Agreement  in  lease — Payments  out  of 
rental — Determination  of  contract  —  Destruc- 
tion of  leased  premises — Force  majeure. 

See  Landlobd  and  Tenant,  5. 

115.  Public  work  —  Breach  of  contract  — 
Part  performance — Appropriation  of  plant — 
Claim  for  extras — Damages — Interest. 

See  No.  21,  ante. 


9.  Employers'  Liability. 

116.  Injury  to  employee— Art.  1056  C.  C— 
Exoneratton  from  liability — R.  8.  C.  c.  S8,  s. 
50. 

See  Negligence,  219. 


10.  Executed  Contracts. 

117.  Executed    contract  —  Agreement    by 
agent — Authority  to  bind  company — Sub-con- 


tractor— Adoption  of  agreement — Payments  on 
account — Evidence^— Question  for  the  jury — 
Corporate  seal — Ratification.'] — An  agreement 
for  fencing  of  a  railway  was  as  follows: — 
"  Memo,  of  fencing  between  Muskrat  river, 
east,  to  Renfrew.  T.  &  W.  M.  to  construct 
same  next  spring  for  C.  C.  R.  Co.,  to  be  equal 
to  5  boards  6  inches  wide,  and  posts  7  and  8 
feet  apart,  for  $1.25  per  rod,  company  to  fur- 
nish cars  for  lumber,"  and  signed  by  plaintiff 
and  F.,  who  controlled  nine- tenths  of  the 
stook,  and  publicly  appeared  and  acted  as 
manager  of  the  company,  although  he  was  at 
one  time  contractor  for  the  building  of  the 
whole  railway.  T.  &  W.  M.  built  the  fence, 
and  the  C.  O.  R.  Co.  supplied  cars  as 
agreed  and  had  the  benefit  of  the  work.  The 
case  was  tried  with  a  jury  and  on  the  evidence, 
in  answer  to  questions  submitted  the  jury 
found  that  T.  &  W.  M.,  when  they  contracted, 
considered  they  were  contracting  with  the  com- 
pany through  F.,  that  there  was  no  .evidence 
that  the  company  repudiated  the  contract  till 
the  action  was  brought,  that  the  payments 
made  were  as  of  money  which  the  company 
owed,  which  they  were  not  paying  to  be  charged 
to  F.,  and  a  general  verdict  was  found  for  T. 
&  W.  M.  for  $12,218,51.— On  appeal.  Held, 
affirming  the  judgment  appealed  from  (7  Ont. 
App.  R.  t>46),  that  it  was  properly  left  to  the 
jury  to  decide  whether  the  work  performed,  of 
which  the  company  received  the  benefit,  was 
contracted  for  by  the  company  through  the 
instrumentality  of  F.,  or  whether  they  adopted 
and  ratified  the  contract,  and  that  the  verdict 
could  not  be  set  aside  on  the  ground  of  being 
against  the  weight  of  evidence;  (Ritchie,  C.J., 
and  Taschereau,  J.,  dissenting,  on  the  ground 
that  there  was  no  evidence  that  F.  had  any 
authority  to  bind  the  company ;  that  T.  &  W. 
M.  were  only  sub-contractors,  and  that  there 
was  no  evidence  of  ratification.)  Held,  also, 
that  although  the  contract  entered  into  by  F. 
for  the  company  was  not  under  seal,  the  ac- 
tion was  maintainable.  Canada  Central  Ry. 
Co.  V.  Murray,  viii.,  313. 

(Leave  to  appeal  refused  by  Privy  Coun- 
cil, 30th  June,  1883;  8  App.  Cas.  574.) 

118.  Corporate  seal  — By-iaw  —  Executed 
works  —  Manitoba  Municipal  Act,  1884.] — ^A 
corporation  is  liable  on  an  executed  contract 
for  the  performance  of  work,  within  the  pur- 
poses for  which  it  was  created,  which  it  has 
adopted  and  of  which  it  has  received  the  bene- 
fit, though  the  contract  was  not  executed  un- 
der its  corporate  seal,  and  this  applies  to 
municipal  as  well  as  other  corporations. 
Judgment  appealed  from  (6  Man.  L.  R.  88) 
reversed.  Ritchie,  C.J.,  and  Strong,  J.,  dis- 
senting. Bernardin  v.  North  Dufferin,  xix., 
581. 

119.  Executed  contract — Sale  of  land — Re- 
scission —  Fraudulent  misrepresentation  — 
Evidence.] — Where  the  court  appealed  from 
dismissed  the  plaintiff's  bill  praying  for  the 
rescission    of    an    executed    contract,    Held, 

'  affirming  the  judgment  appealed  from  (1  Man. 
L.  R.  4t5).  that  a  clear  case  of  fraud  must 
be  established  to  obtain  the  rescission  of  an 
executed  contract,  and  the  allegations  of  fraud 
made  by  the  plaintiff  being  uncorroborated  and 
contradicted  in  every  particular  by  the  de- 
fendant, neither  the  court  below  nor  the  court 
in  appeal  would  be  justified  in  rescinding  the 
contract  in  question.  Henry,  J.,  dissenting, 
on  the  ground  that  the  evidence  bore  out  the 
allegations  of  fraud.  Hutchinson  v.  C alder, 
Cass.  Dig.    (2  ed.)   785. 
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120.  Rescission — Innocent  misrepresentation 
— Common  error  —  Sale  of  land — Failure  of 
consideration.] — An  executed  contract  for  the 
sale  of  an  interest  in  land  will  not  be  rescinded 
for  mere  innocent  misrepresentation.  But 
where,  by  error  of  both  parties  and  without 
fraud  or  deceit,  there  has  been  a  complete 
failure  of  consideration  a  court  of  equity  will 
rescind  the  contract  and  compel  the  vendor  to 
return  the  purchase  money.  Thus  where,  on 
the  sale  of  a  mining  claim,  it  turned  out  that 
the  whole  proi>erty  sold  was  included  in  prior 
claims  whereby  the  purchaser  got  nothing  for 
his  money  the  contract  was  rescinded  though 
the  vendor  acted  in  good  faith  and  the  trans- 
action was  free  from  fraud.  Judgment  appeal- 
ed from  (6  B.  C  Kep.  205)  affirmed.  Cole  v. 
}*ope,  xxix.,  291. 

121.  Sale  of  patent  rights  —  Executed  and 
ewecutorv  agreements — Specific  performance. 

^ee  Patent  of  Invention,  4. 

122.  Municipal  by-law — Special  assessments 
— Drainage — Fotcers  of  councils  as  to  dcbtor*s 
incapacity — Replevin — LUra  vires  resolutions 
— Executed  contract. 

See  Municipal  Corporation,  90. 


11.  Extras. 

123.  Extra  work — Decision  of  enaineer — In- 
terrogatories— Faits  et  articles — laking  pro 
confessis—Art.  229  C.  C.  P. 

See  Evidence,  160. 

124.  Sale  of  land  —  Representation  as  to 
boundaries — DesfCription — Executed  contract — 
Rescission — Deficiency  —  Fraud  —  Compensa- 
tion. 

See  Vendor  and  Purchaser,  21. 

125.  Public  work  —  Breach  of  contract — 
Part  performance  —  Appropriation  of  plant — 
Claim  for  extras — Damages — Interest, 

See  No.  21,  ante. 


12.  Formation  of  Contract. 

126.  Sale  of  land — Offer  to  sell — Acceptance 
— Condition  —  Completion  of  title  —  Specific 
performance.] — M.  wrote  to  IT.  as  follows : — 
"  A.  McI.  agrees  to  take  $35,000  for  property 
known  as  McM.  block.  Terms — one-third 
cash,  balance  in  one  year  at  eight  per  cent, 
per  annum."  H.  accepted  in  the  following 
terms : — "  I  beg  to  accept  your  offer  made  this 
morning.  I  will  accept  the  property  known 
as  McM.  block,  being  the  property  on  M. 
street,  for  $35,000,  payable  one-third  cash  on 
completion  of  title,  and  balance  in  one  year  at 
eight  per  cent.  You  will  please  have  papers 
and  abstract  submitted  by  your  solicitor  N. 
F.  H.,  22  D.  block,  as  soon  as  possible,  so 
that  I  may  get  conveyance  and  give  mortgage." 
Held,  reversing  the  Court  of  Queen's  Bench 
for  Manitoba,  Ritchie.  C.J.,  and  Fournier,  J., 
dissenting,  that  there  was  no  binding,  uncon- 
ditional acceptance  of  the  offer  of  sale,  and 
therefore  no  completed  contract  of  sale  be- 
tween the  parties,  and  that  specific  perform- 
ance should  not  be  decreed.  Alclntyrc  v. 
Hood,  ix.,  556. 

I 

127.  Manufacture  of  patented  articles — Sub-  \ 
stitution    of    new    agreement — Evidence.] — B.   i 


was  patentee  of  a  machine  called  the  Windsor 
loom,  for  making  skirtings,  etc.,  and  in  1884. 
she  agreed  to  supply  the  company  with  the 
looms,  on  which  they  were  to  manufacture 
goods  and  pay  a  royalty  of  one  cent  a  square 
yard  thereon,  the  minimum  royalty  to  be  $50 
a  month.  The  patent  was  to  expire  in  1891. 
Prior  to  this  agreement,  in  1882,  B.  had 
granted  to  P.,  the  head  of  the  company,  a 
license  to  manufacture  blankets  under  another 
patent  for  a  like  royalty.  These  agreements 
were  carried  out  until  1887.  In  the  meantime 
B.  had  patented  another  device  for  making 
blankets,  and  after  some  correspondence,  the 
company  agreed  to  take  both  patents  for  a 
year,  paying  therefor  a  specitied  royalty,  which 
B.  accepted.  At  the  end  of  the  year  B. 
claimed  that  the  original  agreement  was  still 
in  force  and  brought  action  for  the  royalties. 
Held,  reversing  the  Court  of  Appeal  for  On- 
tario, Taschereau,  J.,  dissenting,  that  the  cor- 
respondence and  other  evidence  shewed  that 
the  agreement  made  in  1887  was  in  substitu- 
tion for  and  superseded  the  original  agreement, 
and  B.  had  no  right  to  claim  any  royalty  un- 
der the  latter.  Penman  Manufacturing  Co,  v. 
Broadhead,  xxL,  713. 

128.  Principal  and  agent — Sale  of  lands — 
Authority  to  deliver  deed  and  receive  purchase 
money — Memo,  to  agent — New  agreement — 
Right  of  action.] — \V.  sold  land  under  power 
of  sale,  and  F.  became  purchaser,  and  paid 
10%  of  the  price,  the  balance  to  be  paid  in 
notes.  Shortly  after  A.  brought  a  deed  to  F. 
and  demanded  the  notes.  The  deed  was  left 
with  F.  on  his  delivering  to  A.  a  writing  as 
follows : — "  Received  from  E.  A.  a  deed  given 
by  VV.  for  land  bought  at  auction  .  .  .  The 
above  mentioned  deed  I  receive  only  to  be  ex- 
amined, and  if  lawfully  and  properly  executed 
to  be  kept,  if  not  lawfully  and  properly  ex- 
ecuted to  be  returned  to  E.  A.  When  the 
said  deed  is  lawfully  and  properly  executed  to 
the  satisfaction  of  my  attorney,  I  will  pay 
the  amount  of  balance  due  on  said  deed,  $572, 
provided  1  am  given  a  good  warrantee  deed, 
and  the  mortgage,  which  is  on  record,  is  pro- 
perly cancelled  if  required."  The  deed  was 
not  returned  to  A.  and  he  brought  action  for 
the  $572. — The  verdict  was  for  defendant,  un- 
der direction  of  the  judge,  and  leave  reserved 
to  plaintiff  to  move  for  a  verdict  in  his  favour 
for  nominal  damages,  the  purchase  money  hav- 
ing in  the  meantime  been  paid  to  W.  On 
plaintiff  moving  for  such  leave  the  court  set 
aside  the  verdict  and  entered  verdict  for  plain- 
tiff. Held,  reversing  the  judgment  appealed 
from  (19  N.  B.  Rep.  22),  Strong,  J.,  dissent- 
ing, that  the  memorandum  did  not  constitute 
a  new  contract  between  plaintiff  and  defendant 
to  pay  the  purchase  money  to  plaintiff,  who 
was  merely  the  agent  of  W.,  and  therefore  the 
verdict  for  defendant  should  stand. — Per 
Strong,  J.  That  the  said  writing  did  consti- 
tute a  new  agreement  between  the  parties,  but 
that  if  A.  was  merely  an  agent  of  W.  in  the 
transaction,  he  could  still  sue,  as  his  prin- 
cipal had  not  interfered. — Appeal  allowed  with 
costs.  Fawcett  v.  Anderson,  Cass.  Dig.  (2 
ed.)  8. 

129.  Contract  by  correspondence — Letters 
after  closing  —  Completion  of  contract,]  — 
Where  it  is  sought  to  establish  a  contract  by 
correspondence,  the  whole  of  the  correspond- 
ence relating  to  the  matter  in  question  which 
has  passed  between  the  purtfes  must  be  taken 
into  consideration :  nccordingly.  where  a  let- 
ter written  by  plaintiff  to  defendant  and  re- 
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plied  to  by  the  latter  made  a  complete  con- 
tract, but,  before  there  was  any  performance 
or  breach,  other  letters  passed  from  which  it 
appeared  that  both  parties  still  treated  the 
matter  as  being  in  negotiation,  it  was  Held^ 
at&rming  the  judgment  appealed  from  (23  N. 
B.  Rep.  350),  that  no  binding  contract  had 
been  concluded,  between  the  parties. — As  the 
rule  en  banc  had  been  taken  for  a  new  trial 
only,  the  court  refused  to  direct  a  nonsuit 
or  >erdict  for  the  defendant,  but  affirmed  the 
rule  for  new  trial  made  in  the  court  below. 
Jones  V.  DeWolf,  Cass.  Dig.    (2  ed.)   7(i7. 

130.  Correspondence  —  Carriage  of  goods  — 
Transportation  Co. — Carriage  over  connecting 
lines — Bill  of  lading. 1 — Where  a  court  has  to 
find  a  contract  in  a  correspondence,  and  not 
iu  one  particular  note  or  memorandum  form- 
ally signed,  the  whole  of  what  has  passed  be- 
tween the  parties  must  be  taken  into  con- 
sideration. Hussey  v.  Uorne-Fayne  (4  App. 
Cas.  311)  followed. — A  shipping  agent  can- 
not bind  his  principal  by  receipt  of  a  bill  of 
lading  after  the  vessel  containing  the  goods 
sbip^d  has  sailed,  and  the  bill  of  lading  so  re- 
ceived is  not  a  record  of  the  terms  on  which 
the  goods  are  shipped. — Where  a  shipper  ac- 
cepts what  purports  to  be  a  bill  of  lading, 
under  circumstances  which  would  lead  him 
to  infer  that  it  forms  a  record  of  the  contract 
of  shipment,  he  cannot  usually,  in  the  absence 
of  fraud  or  mistake,  escape  from  its  binding 
operation  merely  upon  the  ground  that  he  did 
not  read  it,  but  that  conclusion  does  not 
follow  where  the  document  is  given  out  of  the 
usual  coarse  of  business  and  seeks  to  vary 
terms  of  a  prior  mutual  assent. — Taschereau, 
J.,  dissented  on  the  ground  that  the  corres- 
pondence in  the  case  did  not  contain  the  con- 
tract relied  on,  and  that  tne  injury  to  the 
goods  for  which  the  action  was  brought  took 
place  while  they  were  not  under  the  control 
of  the  company.  North-west  IVansportation 
Vo.  V.  McKenzie,  xxv.,  38. 

131.  Insurance  against  fire — Mutual  insur- 
ance company — Notice  rejecting  application — 
Statutory  conditions^R.  iS'.  O.  {1887)  c.  167 
— Waiver — Estoppel — E vidence.} — B.  applied 
to  a  mutual  company  for  insurance  on  his 
property  for  four  years,  giving  an  undertaking 
to  pay  the  amounts  required  from  time  to  time 
and  a  four  months'  note  for  the  first  premium. 
He  re<*eived  a  receipt  beginning  as  follows: 
**  Received  from  B.  an  undertaking  for  the 
sum  of  1^445.50,  being  the  premium  for  an 
insurance  to  the  extent  of  $1,500  on  the  prop- 
erty described  in  his  application  of  this  date," 
and  then  providing  that  the  company  could 
cancel  the  contract  at  any  time  within  fifty 
days  by  notice  mailed  to  the  applicant,  and 
that  non-receipt  of  a  policy  within  the  fifty 
days,  with  or  without  notice,  should  be  abso- 
lute evidence  of  rejection  of  the  application. 
Xo  notice  of  rejection  was  sent  to  B.,  and  no 
policy  was  issued  within  the  said  time,  which 
expired  on  March  4th.  1801.  On  April  17th. 
B.  received  a  letter  from  the  manager  ask- 
ing him  to  remit  funds  to  pay  his  note  matur- 
ing on  May  1st.  He  did  so  and  bis  letter 
of  remittance  crossed  another  from  the  man- 
ager, mailed  at  Owen  Sound,  April  20th,  stat- 
ing the  rejection  of  his  application  and  return- 
ing the  undertaking  and  note.  On  April  24th 
the  insured  property  was  destroyed  by  fire, 
B.  notified  the  manager  by  telegraph,  and  on 
April  :ii)th  the  latter  wrote  returning  the 
money  remitted  by  B.,  w^ho  afterwards  sent 
it  again  to  the   manager,  and  it  was  again 


returned.  B.  then  brought  an  action,  which 
was  dismissed  at  the  hearing,  and  a  new  trial 
ordered  by  the  Divisional  Court  and  affirmed 
by  the  Court  of  Appeal,  i/eld,  affirming  the 
judgment  appealed  from  (22  Ont.  App.  R. 
08).  G Wynne.  J.,  dissenting,  that  there  was  a 
valid  contract  by  the  company  with  B.  for 
insurance  for  four  years;  that  the  statutory 
conditions  in  the  Ontario  Insurance  Act  (K. 
S.  O.  [1887]  c.  107),  governed  such  contract 
though  not  in  the  form  of  a  policy ;  that  if  the 
provision  as  to  non-receipt  of  a  policy  within 
fifty  days  was  a  variation  of  the  statutory 
conditions,  it  was  ineffectual  for  non-com- 
pliance with  condition  115,  requiring  varia- 
tions to  be  written  in  a  different  coloured  ink 
from  the  rest  of  the  document,  and  if  it  had 
been  so  printed  the  condition  was  unreason- 
able; and  that  such  provision,  though  the 
non-receipt  of  the  policy  might  operate  as  a 
notice,  was  inconsistent  with  condition  19, 
which  provides  that  notice  shall  not  operate 
until  seven  days  after  its  receipt.  Held,  also, 
that  there  was  some  evidence  for  the  jury 
that  the  company,  by  demanding  and  receiving 
paj'ment  of  the  note,  had  waived' the  right  to 
cancel  the  contract,  and  were  estopped  from 
denying  that  B.  was  insured.  dominion 
Grange  Mutual  Fire  Aasur.  Assn.  v.  Bradt, 
XXV.,  154. 

132.  Fire  insurance — Application — Owner- 
ship of  property  insured — Misrepresentation.] 
— A  condition  indorsed  on  a  policy  of  insur- 
ance against  fire  provided  that  if  the  applica- 
tion for  insurance  was  referred  to  iu  the  policy 
it  would  be  considered  a  part  of  the  contract 
and  a  warranty  by  the  insured,  and  that  any 
false  representation  by  the  assured  of  the  con- 
dition, situation  and  occupancy*  of  the  prop- 
erty, or  any  omission  to  make  known  a  fact 
material  to  the  risk  would  avoid  the  policy. 
In  the  application  for  said  policy  the  insured 
stated  that  he  was  sole  owner  of  the  projjerty 
to  be  insured,  and  of  the  land  on  which  it 
stood,  whereas  it  was,  to  his  know^ledge  and 
that  of  the  sub-agent  who  secured  the  applica- 
tion, situated  upon  the  public  highway.  Held, 
reversing  the  judgment  appealed  from  (34  N. 
B.  Uep.  515  )j  that  as  the  application  was 
more  than  once  referred  to  in  the  policy  it  was 
a  part  of  the  contract  for  insurance,  and  that 
the  misrepresentation  as  to  the  ownership  of 
the  land  avoided  the  policy  under  the  above 
condition.  Norwich  Lnion  Fire  Ins.  Co.  v. 
LeBell,  xxix.,  470. 

133.  Offer  and  aoceptance  —  Telegrams  — 
Completion — Mutuality.} — S.  a  grain  merchant 
in  Truro,  N.  S..  telegraphed  to  C,  a  grain 
merchant  in  Toronto,  "  Quote  bottom  prices 
20  to  25  cars,  thousand  bushels  each,  white 
oats  delivered,  basis  Truro  freight,  bagged  in 
our  bags  even  four  bushels  each."  C.  replied 
next  day,  *'White  oats  32  half,  Truro,  bags 
two  cents  bushel  extra."  S.  wired  same  day. 
"  How  much  less  can  you  do  mixed  oats  for? 
Might  work  white  at  thirty-tw^o.  but  not 
any  more.  Answer."  C.  answered,  **  Mixed 
oats  scarce  but  odd  cars  obtainable  half  cent 
less.  Exporters  bidding  23  for  white.  Highest 
freight,  Truro  freight  two  half  over  Halifax. 
Offer  white  32  bulk,  34  half  in  four  bushel 
bags,  Truro."  Next  day  S.  wired,  "  I  confirm 
purchase  20.000  bushels  oats,  white  at  thirty- 
two;  mixed  at  thirty-one  half,  bagged  even 
four  bushels  in  my  bags.  Confirm.  May  yet 
order  five  cars  more  in  bulk,"  and  he  con- 
firmed it  alvso  by  letter.  C.  answered  telegram 
at  once.  "  Cannot  confirm  bagged.     Am  asked 


351 


CONTEACT. 


352 


half  a  cent  for  bagging.  Bags  extra."  S.  re- 
plied, '*  All  right :  Book  order.  Will  have  to 
pay  for  bagging."  C.  wired  same  day,  "Too 
late  to-day.  Made  too  many  sales  already. 
Will  try  confirm  to-morrow."  On  receipt  of 
this  S.  wrote  urging  action,  and  next  day 
wired,  "  Will  you  confirm  oats?  Completed 
sale  receipt  first  telegram  yesterday.  Expect 
you  to  ship."  C.  answered  next  day,  "  Mar- 
ket advanced  two  cents  here  since  yesterday 
noon.  Had  oats  under  offer  expecting  your 
order  until  noon  yesterday.  When  you  ac- 
cepted bagged  parties  demanded  half  cent  for 
bagging.  They  sold  before  your  second  wire 
yesterday.  This  is  why  I  could  not  confirm. 
Think  advance  too  sudden  to  last."  He  wrote 
to  S.  to  the  same  effect  that  day.  The  oats 
were  never  delivered  and  S.  brought  an  action 
for  damages.  Held,  reversing  the  judgment 
appealed  from  (33  N.  S.  Rep.  179),  that  there 
was  no  completed  contract  between  the  parties, 
as  they  did  not  come  to  an  understanding  in 
respect  to  some  of  the  material  terms,  and  S. 
could  not  recover.     Cole  v.  iSumner,  xxx.,  379. 

134.  Contract  hy  correspondence — Accept- 
ance— MaUing — Indication  of  place  of  pay- 
ment— Delivery  of  goods  sold — Arts.  85,  SS 
C.  C. — Post  Offhce  Act."] — An  offer  was  made 
by  letter  dated  and  mailed  at  Quebec,  defend- 
ant's acceptance  being  by  letter  dated  and 
mailed  at  Toronto.  In  a  suit  upon  the  con- 
tract in  the  Superior  Court  at  Quebec,  defend- 
ant (served  substitutionally ) ,  opposed  a  judg- 
ment against  him  by  default  by  petition  in  re- 
vocation of -judgment,  first  by  preliminary  ex- 
ception to  the  lurisdiction  of  the  court  over 
the  cause  of  action  and  then,  as  incidental 
plaintiff,  making  a  cross-demand  for  damages 
to  be  set  off  against  plaintiffs'  claim.  Held, 
reversing  the  judgment  appealed  from  (which 
aflirmed  O.  R.  16  S,  O.  22),  that  in  the  Pro- 
vince of  Quebec,  as  in  the  rest  of  Canada,  in 
negotiations  carried  on  by  correspondence,  it  is 
not  necessary  for  the  completion  of  the  con- 
tract that  the  letter  accepting  an  offer  should 
have  actually  reached  the  party  making  it.  but 
it  is  complete  on  the  mailing  of  such  letter 
in  the  general  post-oflSce.  Underwood  v.  Ma- 
guire  (Q.  R.  6  Q.  B.  237)  overruled.— Article 
85  of  the  Civil  Code,  as  amended  by  52  Vict, 
c.  48  (Que.),  providing  that  the  indication  of 
a  place  of  payment  in  any  note  or  writing 
should  be  equivalent  to  election  of  domicile  at 
the  place  so  indicated,  requires  that  such  place 
should  be  actually  designated  in  the  contract. 
Magann  v.  Auger,  xxxi.,  186. 

135.  Contract  hy  agent — Sale  of  goods — 
Evidence  to  vary  written  instrument — Admis- 
sion of  evidence^ — Plaintiffs  carried  on  busi- 
ness at  Montreal  under  the  style  of  **  A. '  R. 
W^illiams  &  Co.,"  and  sued  respondent  for 
the  price  of  an  engine,  ordered  in  writing,  and 
other  machinery  supplied  in  connection  with 
repairs  to  the  foundry,  amounting  to  $495  91. 
The  order  was  given  through  the  plaintiff's 
agent  W.  The  principal  defence  was  that 
the  company  supposed  it  was  dealing  with  a 
company  carrying  on  business  in  Toronto  as 
"The  A.  R.  Willianis  Machinery  Co.,"  with 
which  it  had  previous  dealings,  and  which,  at 
the  time,  had  in  its  possession  machinery  be- 
longing to  defendant  of  the  value  of  $780 
which  it  was  agreed  with  W.  should  be  ac- 
cepted in  payment  for  the  machinery  ordered. 
The  Supreme  Court,  Gwynne,  J.,  dissenting, 
affirmed  the  judgment  appealed  from  (33  N. 
S.  Rep.  21)  which  had  affirmed  the  decision 
of  the  trial  judge   (33  N.  S.  Rep.  22)    who 


found  that  the  business  carried  on  in  Mon- 
treal was  distinct  from  that  carried  on  in  To- 
ronto, but  that  at  the  time  the  order  was  given 
defendant  believed  it  was  contracting  with  the 
Toronto  company,  and  that  there  were  sur- 
rounding circumstances  to  lead  to  the  belief 
that  the  business  carried  on  in  Montreal  and 
Toronto  were  one  and  the  same.  He  held  that 
the  plaintiffs  were  bound  by  the  bargain  made 
with  W.,  and,  on  the  ground  that  it  was  not 
inconsistent  with  the  written  agreement  to 
prove  that  payment  was  to  be  made  otherwise 
than  in  cash,  he  received  evidence  of  the  agree- 
ment relied  on  by  the  defendant.  Wilson  v. 
Windsor  Foundry  Co.,  xxxi.,  381. 

136.  Interim  receipt — Insurance  against  fire 
— Principal  and  agent — Lew  loci — Lex  fori — 
Acts  of  sub-agent.} — The  lex  fori  must  be  pre- 
sumed to  be  the  law  governing  a  contract  un- 
less the  lex  loci  be  proved  to  be  different, 
Canadian  Fire  Insurance  Co,  v.  Robinson, 
xxxi.,  488. 

137.  Life  insurance  —  Terms  of  contract  — 
Delivery  of  policy — Payment  of  premiums.} — 
A  contract  of  life  insurance  is  complete  on 
delivery  of  the  policy  to  the  insured  and  pay- 
ment of  the  first  premium. — Where  the  in- 
sured, being  able  to  read,  has  had  ample  op- 
portunity to  examine  the  policy,  and  not  being 
misled  by  the  company  as  to  its  terms  nor  in- 
duced not  to  read  it,  has  neglected  to  do  so, 
he  cannot,  after  paying  the  premium,  be  heard 
to  say  that  it  aid  not  contain  the  terms  of 
the  contract  agreed  upon.  Provident  Savings 
Life  Assur.  8oc.  v.  Mowat,  xxxii.,  147. 

138.  Fire  insurance — Void  policy — Renewal 
— Mortgage  clause:] — By  s.  167  of  The  On- 
tario Insurance  Act  a  mercantile  risk  can 
only  be  insured  for  one  year  and  may  be  re- 
newed by  a  renewal  receipt  instead  of  a  new 
policy.  Held,  reversing  the  judgment  of  the 
CJourt  of  Appeal  (3  Ont.  L.  R.  127),  and  re- 
storing that  at  the  trial  (32  O.  R.  369). 
Girouard,  J.,  contra,  that  the  renevral  is  not 
a  new  contract  of  insurance.  Therefore,  where 
the  original  policy  was  void  for  non-disclosure 
o|  prior  insurance  the  renewal  was  likewise 
a  nullity  though  the  prior  insurance  had 
ceased  to  exist  in  the  interval,  tield,  per 
Girouard,  J.,  that  the  renewal  was  a  new 
contract  which  was  avoided  by  non-disclosure 
of  the  concealment  in  the  application  for  the 
original  policy.  London  d  Liverpool  d  Globe 
Ins.  Co.  V.  Agricultural  Savings  d  Loan  Co., 
xxxiii:,  94. 

139.  Construction  of  —  Contract — Policy  of 
insurance  against  fire — Interim  receipt — De- 
scription of  premises  varied  by  policy. 

See  Ii<7SUBANCE,   FiBE,  75. 

140.  Absence  of  corporate  seal — Policy  of 
insurance — Equitable  relief — Estoppel, 

See  Company  Law,  28. 

141.  Incomplete  application  —  Cancelled 
policy — Negligence — Escrow— Conversion. 

See  Insurance,  Mabine,  21. 

142.  Resolution  of  Municipal  Council — By- 
law— Agreement  under  seal— Executory  con- 
tract. 

See  Municipal  Corporation,  l(y8. 

143.  Time  policy  —  Promissory  representa- 
tion. 

See  Insurance,  Marine,  14. 
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144.  Contract  binding  on  Crown — Breach — 
Rutification. 

See  No.  103,  ante, 

145.  Municipal  bond  —  Form  of  contract — 
Statute  authoritv — Construction  of  statute. 

See  MiTNiciPAi,  Corporation,  84. 

146.  Specifications  for  works — "  From  "  and 
*'  to  "  streets — Reference  to  annexed  plan — 
Construction  of  deed. 

See  No.  179,  infra. 


13.  Guarantee. 

147.  Action  en  garantie — Contract — Sub- 
contract —  Legal  connection  ( connewiti ) .  ] — 
The  appellants,  who  had  a  contract  with  the 
City  of  Three  Rivers,  to  supply  and  set  up  a 
complete  electric  plant,  suh-let  to  the  respond- 
ents the  part  of  their  engagement  which  re- 
lated to  the  steam  engine  and  boilers.  The 
original  contract  with  the  City  of  Three 
Rivers  embraced  conditions  of  which  the  de- 
fendants had  no  knowledge,  and  included  the 
supply  of  other  totally  different  plant  from 
that  which  they  subsequently  undertook  to 
supply  to  the  appellants.  The  appellants,  up- 
on completion  of  the  works,  having  sued  the 
pity  of  Three  Rivers  for  the  agreed  contract 
price,  the  city  pleaded  that  the  work  was  not 
completed,  and  set  up  defects  in  the  steam 
engine  and  boilers,  and  the  appellantjp  there- 
upon brought  an  action  en  garantie  simple 
against  the  respondents.  Held,  affirming  the 
judgment  of  the  courts  below,  that  there  was 
no  legal  connexion  (fconnexiti)  existing  be- 
tween the  contract  of  the  defendant  and  that 
of  the  plaintiffs  with  the  City  of  Three  Rivers, 
upon  which  the  principal  demand  was  based, 
and  therefore  the  action  en  garantie  simple 
was  properly  dismissed.  Royal  Electric  Co.  v. 
Leonard,  xxiii.,  2^8. 

148.  Construction  of  agreement  —  Guar- 
antee. 

See  Guarantee,  1. 

149.  Principal  and  surety — Guarantee  bond 
— Default  of  principal — Non-disclosure  by  cre- 
ditor. 

See  Guarantee,  3. 

150.  Drainage  —  Inter-municipal  works  — 
Guarantee — Continuing  liability. 

See  Drainage,  8. 


14.  Hiring  Contracts. 

151.  Agreement  to  purchase  railway — Hire 
of  roUing  stock  —  Appeal — Arbitration  and 
award— R.  S.  O.  (1877)  c.  50.  s.  189— Con- 
sent reference. '\ — ^B.,  contractor  for  building 
the  E.  &  H.  Ry..  and,  practically,  owner  there- 
of, negotiated  with  the  solicitor  of  the  C.  S. 
Ry.  for  the  sale  to  the  latter  of  the  E.  &  H. 
Ry.  when  built  While  negotiations  were 
pending  B.  went  to  California,  and  the  agents 
who  looked  after  the  affairs  of  the  E  &  H. 
Ry.  in  his  absence  applied  to  the  manager 
of  the  C.  S.  Ry.  for  some  rolling  stock  to  as- 
sist in  construction.  The  manager  of  the  C. 
8.  Ry.  was  willing  to  supply  the  rolling  stock 
on  execution  of  the  agreement  for  sale  of  the 
road  which  was  communicated  to  B.,  who 
8.  c.  D.— 12. 


wrote  a  letter  to  the  manager  in '^ which  the 
following  passage  occurred :  **  If  from  any 
cause  our  plan  of  handing  over  the  road  to 
your  company  should  necessarily  fail,  you 
may  equally  depend  on  being  paid  full  rates 
for  the  use  of  engine  and  cars  and  any  other 
assistance  or  advantage  you  may  have  given 
Mr.  Farquier  (the  agent)," — ^The negotiations 
for  the  purchase  of  Jt5.'8  railway  by  the  G.  S. 
Ry.  having  fallen  through,  an  action  was 
brought  by  the  company  against  B.  and  the 
E.  &  H.  Ry.  Co.,  for  the  hire  of  the  rolling 
stock  which  was  resisted  by  B.  on  two 
grounds,  one  that  the  rolling  stock  was  sup- 
plied in  pursuance  of  the  negotiations  for  sale, 
which  had  fallen  through  by  no  fault  of  B.,  and 
the  other,  that  if  plaintiffs  had  any  right  of 
action  it  was  only  against  the  E.  &  H.  Ry. 
Co.,  and  not  against  him. — By  consent  the 
matter  was  referred  to  arbitration  of  a  County 
Court  Judge,  with  provision  in  the  submission 
that  proceedmgs  should  be  same  as  on  refer- 
ence by  order  of  court,  and  that  there  should 
be  a  right  of  appeal  from  the  award  as  under 
R.  S.  U.  (1877)  c.  50.  s.  189.— The  arbitra- 
tor gave  an  award  in  favour  of  plaintiff ;  the 
Queen's  Bench  Divisional  Court  held  that 
there  was  no  appeal  from  the  award  on  the 
merits,  and  as  it  was  regular  on  its  face  re- 
fused  to  disturb  it;  the  Court  of  Appeal  held 
that  there  was  an  appeal  on  the  merits  but 
upheld  the  award.  The  Supreme  Court  of 
Cfanada  heldj  affirming  the  Court  of  Appeal, 
that  the  arbitrator  was  justified  in  awarding 
the  amount  to  the  plaintiff,  and  that  B.  as 
well  as  the  company  was  liable  therefor.  Bick- 
ford  V.  Canada  Southern  Ry.  Co.,  xiv.,  743. 

152.  Specific  performance  —  Agreement  to 
perform  services — Relationship  of  parties.^ — 
M..  on  his  father's  death,  at  the  age  of  three 
years,  went  to  live  with  his  grandfather  W. 
who  sent  him  to  school  until  he  was  sixteen 
years  old,  and  then  took  him  into  his  store 
where  he  continued  as  the  sole  clerk  for  eight 
or  nine  years,  when  W.  died  and  M.  died  a 
few  days  later.  Both  having  died  intestate, 
the  administratrix  of  M.'s  estate  brought  an 
action  against  the  representatives  of  W.,  for 
the  value  of  such  services  rendered  by  M.,  and 
on  the  trial  there  was  evidence  of  statements 
made  by  W.  during  the  time  of  such  service 
to  the  effect  that  if  he  (W.)  died  without 
having  made  a  will  M.  would  have  good  wages, 
and  if  he  made  a  will  he  would  leave  the  busi- 
ness and  some  other  property  to  M.  Ueldy 
reversing  the  decision  appealed  from  (25  N. 
S.  Rep.  172),  Gwynne,  J.,  dissenting,  that 
there  was  sufficient  evidence  of  an  agreement 
between  M.  and  W.,  that  the  services  of  the 
latter  were  not  to  be  gratuitous,  but  were  to 
be  remunerated  by  payment  of  wages,  or  a 
gift  by  will  to  overcome  the  presumption  to 
the  contrary  arising  from  the  fact  that  W. 
stood  in  loco  parentis  towards  M.  There  hav- 
ing been  no  gift  by  will  the  estate  of  W.  was 
therefore  liable  for  the  value  of  the  services 
as  estimated  by  the  jury.  McGugan  v.  Smith 
(21  Can.  S.  C.  R.  263)  followed.  Murdoch 
v.  West,  xxiv.,  305. 

153.  Insurance  company  —  Appointment  of 
medical  examiner — Breach  of  contract — Auth- 
ority of  agent.] — ^The  medical  staff  of  the 
Equitable  Life  Assurance  Society  at  Montreal 
consists  of  a  medical  referee,  a  chief  medical 
examiner  and  two  or  more  alternate  medical 
examiners.  In  1888  L,  was  appointed  an  al- 
ternate examiner  in  pursuance  of  a  suggestion 
to  the  manager  by  local  agents  that  it  was 
advisable  to  have  a  French  Canadian  on  the 
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stafiC.  By  his  commission  L.  was  entitled  to 
the  privilege  of  such  examinations  as  should 
be  assigned  to  him  by,  or  required  during  the 
absence,  disability  or  unavailability  of  the 
chief  examiner.  After  L.  had  served  for  four 
years  it  was'  found  that  his  methods  in  hold- 
ing examinations  were  not  acceptable  to  ap- 
.plicants,  and  he  was  requested  to  resign,  which 
he  refused  to  do,  and  another  French  Cana- 
dian was  appointed  as  an  additional  alternate 
examiner,  and  most  of  the  applicants  there- 
after went  to  the  latter.  L.  then  brought  an 
action  against  the  company  for  damages  by 
loss  of  the  business  and  injury  to  his  profes- 
sional reputation  by  refusal  to  employ  him, 
claiming  that  on  his  appointment  the  general 
manager  had  promised  him  all  the  examina- 
tions of  French  Canadian  applicants  for  in- 
surance. He  also  alleged  that  he  had  been 
induced  to  insure  his  own  life  with  the  com- 
pany on  the  understanding  that  the  examina- 
tion fees  would  be  more  than  sufficient  to  pay 
the  premiums,  and  he  aske^  for  re-payment 
of  amounts  paid  by  him  for  such  insurance. 
Held,  affirming  the  judgment  appealed  from 
(Q.  R.  3  Q.  B.  513),  that  by  the  contract 
made  with  L.  the  company  were  only  to  send 
him  such  cases  as  they  saw  fit,  and  could  dis- 
miss him  or  appoint  other  examiners  at  their 
pleasure;  that  the  manager  had  no  authority 
to  contract  with  L.  for  any  employment  other 
than  that  specified  in  his  commission ;  and 
that  he  had  no  right  of  action  for  re-payment 
of  his  premiums,  it  beins  no  condition  of  his 
employment  that  he  should  insure  his  life,  and 
there  being  no  connection  between  the  contract 
for  insurance  and  that  for  employment.  La- 
hcrge  v.  Equitable  Life  Assur.  iioc.,  xxiv.,  595. 

154.  Master  and  servant — Contract  of  hir- 
ing— Duration  of  service — Evidence — Disrnia- 
sal — Notice.] — Where  no  time  is  limited  for 
the  duration  of  a  contract  of  hiring  and  ser-  j 
vice,  whether  or  not  the  hiring  is  to  be  consid-  i 
ered  as  one  for  a  year  is  a  question  of  fact 
to  be  decided  upon  the  circumstances  of  the 
case. — ^A  business  having  been  sold,  the  fore- 
man, who  was  engaged  for  a  year,  was  re- 
tained in  his  position  by  the  purchaser. 
On  the  expiration  of  his  term  of  service 
no  change  was  made,  and  he  continued 
for  a  month  longer  at  the  same  salary,  but  was 
then  informed  that  if  he  desired  to  remain 
his  salary  would  be  considerably  reduced. 
Uaving  refused  to  accept  the  reduced  salary 
he  was  dismissed,  and  brought  an  action  for 
damages  claiming  that  his  retention  for  the 
month  was  a  re-engagement  for  another  year 
on  the  same  terms.  Held,  affirming  the  judg- 
ment appealed  from  (24  Ont.  App.  R.  29(5), 
which  reversed  Meredith,  C.J.,  (27  O.  R. 
309).  that  as  it  appeared  that  the  foreman 
knew  that  the  business  before  the  sale  had 
been  losing  money  and  could  not  be  kept  going 
without  reductions  of  expenses  and  salaries, 
as  he  had  been  informed  that  the  contracts 
with  the  employees  had  not  been  assumed 
by  the  purchaser,  and  as  upon  his  own  evid- 
ance  there  was  no  hiring  for  any  definite 
period,  but  merely  a  temporary  arrangement, 
until  the  purchaser  should  have  time  to  con- 
sider the  changes  to  be  made,  the  foreman  had 
no  claim  for  damages,  and  his  action  was 
rightly  dismissed.  Bain  v.  Anderson  d  Co.^ 
xxviii.,   481. 

15."».  Jircach — Measure    of    damages — Evid- 
aticc — yoiicc — Wrongful  dism issal. 
Sec  >:ew  Trial,  17. 


156.  Term  of  engagement — **  For  the  sea- 
son"— Dismissal  —  Remedy  —  Action — Man- 
damus. 

See  Municipal  Corporation,  158. 

157.  Proprietor  of  newspaper — Engagement 
of  editor — Dismissal — Breach  of  agreement. 

See  Master  and  Servant,  8. 

158.  Lease  for  999  years — Contrat  innommi 
— Emph/yteutis — BaU-d-rente, 

See  Railways,  152. 


15.  Illegal  Contracts. 

159.  Impossibility  of  performance  —  Viola- 
tion of  building  by4aw  passed  after  contract 
— Onus  of  proof.] — The  contractors  for  the 
erection  of  a  building  for  W.  in  St.  John, 
N.  B.,  claimed  W.  had  prevented  their  carry- 
ing out  the  contract.  The  declaration  con- 
tained the  common  counts,  part  of  the  work 
having  been  performed.  By  the  terms  of  the 
contract  the  building,  when  erected,  would 
not  have  conformed  to  the  provisions  of  the 
city  by-law,  under  41  Vict.  c.  7  (N.B.),  passed 
two  days  after  the  contract  was  signed. — ^The 
plaintiffs  were  nonsuited,  and  the  Supreme 
Court  (N.B.)  refused  to  set  the  nonsuit  aside. 
Held,  Henry.  J.,  dissenting,  that  the  by-law 
made  the  contract  illegal,  and,therefore,  the 
plaintiffs  could  not  recover.  Walker  v.  Mc- 
Millan (6  Can.  S.  C.  R.  241).  followed.— 
Per  Henry,  J.,  that  the  erection  of  the  build- 
ing would  not,  80  far  as  the  evidence  shewed, 
be  a  violation  of  the  by-law,  and  therefore 
the  nonsuit  should  be  set  aside  and  a  new 
trial  ordered.     Spears  v.  Walker,  xi..  113. 

160.  Bond — Illegal  consideration — Stifling 
prosecution.] — In  an  action  on  a  bond  exe- 
cuted by  J.  to  secure  a  debt  of  L.  to  the  bank 
the  evidence  shewed  that  L.,  who  had  married 
an  adopted  daughter  of  J.,  was  agent  of  the 
bank  and,  having  embezzled  the  bank  funds, 
the  bond  was  given  in  consideration  of  an 
agreement  not  to  prosecute.  Held,  affirming 
the  judgment  appealed  from  (23  N.  S.  Rep. 
392),  that  the  consideration  for  the  bond  waa 
illegal  and  J.  was  not  liable  thereon.  People*s 
Bank  of  Halifax  v.  Johnson,  xx.,  541. 

161.  Conveyance — Illegal  or  immoral  con- 
sideration— Intention  of  grantor — Character 
of  grantee  —  Pleading.]  —  A  contract  for 
transfer  of  property  with  intent  by  the  trans- 
feror, and  for  the  purpose,  that  it  will  be  ap- 
plied by  the  transferee  to  the  accomplishment 
of  an  illegal  or  immoral  purpose  is  void  and 
cannot  be  enforced ;  but  mere  knowledge  of 
the  transferor  of  the  intention  of  the  trans- 
feree so  to  apply  it  will  not  void  the  contract 
unless,  from  the  particular  nature  of  the  pro- 
perty, and  the  character  and  occupation  of  the 
transferee,  a  just  inference  can  be  drawn  that 
the  transferor  must  also  have  so  intended. — 
Judgment  of  the  Court  of  Appeal  (20  Ont. 
App.  R.  198)  affirmed,  Taschereau,  J.,  dis- 
senting.    Clark  V.  Hagar,  xxii.,  510. 

162.  Immoral  consideration — Trust — Hus- 
band and  xcife — Evidence — Lien  for  costs.] — 
Action  for  money  claimed  as  a  proportion  of 
sums  received  by  a  solicitor  for  stifling  pro- 
ceedings involving  publicity  in  connection 
with  a  divorce  suit  by  plaintiff's  husband 
against  her.  The  defendant  held  part  of  the 
money  for  his  costs  in  the  divorce  suit  and 
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divided  the  balance  according  to  an  agreement 
between  him  and  the  husband  and  wife.  The 
Supreme  Court  (N.S.).  decided  that  it  could 
not  lend  assistance  in  the  enforcement  of  the 
immoral  agreement,  vacated  the  judgment  of 
the  trial  court,  McDonald,  G.J.,  holding  that 
there  was  a  cause  of  action  but  that  the  evi- 
dence was  insufficient  to  justify  a  verdict  for 
plaintiff,  and  dismissed  the  plaintiff's  action 
with  costs  (31  N.  S.  Rep.  425).  The  Su- 
preme Court  of  Canada  agreed  with  the  trial 
judge  that  the  evidence  was  insufficient  and 
dismissed  an  appeal  with  costs.  Byron  v, 
Tremaine,  zxiz.,  445. 

163.  Constitutional  law — Legislative  powers 
—B.  N.  A.  Act,  18&7—CHminal  Code,  189^— 
R,  8.  C.  c.  159— R,  8.  Q,  art,  2920—63  Vict, 
c.  36  {Que.) — Lottery — Indictable  offences — 
Contract — Illegal  consideration  —  Co-relative 
agreement — Nullity — Invalidity  judicially  no- 
ticed—Arts. 13,  U,  989,  990  C.  C.]— The  Pro-, 
vincial  Legislatures  have  no  jurisdiction  to 
permit  the  operation  of  lotteries  forbidden  by 
the  criminal  statutes  of  Canada. — A  contract 
in  connection  with  a  scheme  for  the  operation 
of  a  lottery  forbidden  by  the  criminal  statutes 
of  Canada  is  unlawful  and  cannot  be  enforced 
in  a  court  of  justice. — ^The  illegality  which 
vitiates  such  a  contract  cannot  be  waived  or 
condoned  by  the  conduct  or  pleas  of  the  party 
against  whom  it  is  asserted,  and  it  is  the 
duty  of  thie  courts,  ew  mero  motU,  to  notice 
the  nullity  of  such  contracts  at  any  stage  of 
the  case  and  without  pleading. — Per  Girouard, 
J.  (dissenting).  In  Canada,  before  the 
Criminal  Code,  1892.  lotteries  were  mere  of- 
fences or  contraventions  and  not  crimes,  and 
consequently  the  Act  of  the  Quebec  I^egisla- 
ture  was  constitutional.  UAssociation  8t. 
Jean-Baptiste  v.  Brault,  xxx.,  598. 

164.  Prohibited  contract  —  Penal  statute  — 
liullity — Railway  director — Partnership  with 
contractor — Action.]— On  appeal  the  Supreme 
Court  affirmed  the  judgment  of  the  Court  of 
Queen's  Bench  (Q.  R.  8  Q.  B.  555),  by  which 
it  was  held  that  where  a  contract  is  prohibited 
by  statute,  such  a  contract  is  void,  although 
the  statute  may  not  actually  declare  its 
nullity  but  merely  imposes  a  penalty  on  the 
offender,  and  that  where  the  president  of  a 
railway  company  secretly  entered  into  a  part- 
nership with  contractors  for  the  construction 
of  the  road,  he  could  not  maintain  an  action 
against  his  partners  to  enforce  his  agreement 
with  them.     Macdonald  v.  Itiordon,  xxx.,  619. 

165.  Unlawful  consideration — Repetition  de 
rindu — Account — Public  pol icy — Monopoly — 
Trade  combination — Conspiracy — Malum  pro- 
hibitum— Malum  in  se — Interest  on  advances 
—Foreign  laws— Arts.  989,  1000,  1067,  1077, 
ilSS  C.  C. — Matters  judicially  noticed.^— In 
an  action  to  recover  advances  with  interest 
under  an  agreement  in  respect  to  the  manu- 
facture of  binder  twine  at  the  Central  Prison 
at  Toronto,  the  defence  was  the  j^oneral  issue, 
breach  of  contract  and  an  incidental  demand 
of  damages  for  the  breach.  The  judgment  ap- 
pealed from  maintained  the  action  and  dis- 
missed the  incidental  demand,  giving  plaintiffs 
interest  according  to  the  terms  of  the  contract. 
Held,  per  Sedgewick,  King  and  Girouard,  J  J., 
that  the  evidence  disclosed  a  conspiracy  and 
that,  although  under  the  provisions  of  the 
Civil  Code  the  moneys  so  f^dvanced  couUl  be 
recovered  back,  yet  no  interest  before  action 
could  be  allowed  thereon,  as  the  law  merely 
requires  that  the  parties  should  be  replaced 
in  the  position  they  respectively  occupied  be- 


fore the  illegal  transactions  took  place.  Rol- 
land  V.  Caisse  d' Economic,  de  Quebec  (24  S. 
O.  R.  405)  discussed,  and  U Association  St. 
Jean-Baptiste  de  Montr M  v.  Brault  (30  S 
C.  R.  598)  referred  to.  Held,  also,  that 
laws  of  public  order  must  be  judicially  no- 
ticed by  the  court  ex  proprio  motH,  and  that, 
in  the  absence  of  any  proof  to  the  contrary 
the  foreign  law  must  be  presumed  to  be  simi- 
lar to  that  of  the  forum  having  jurisdiction 
m  an  action  ex  contractu. — Per  Taschereau, 
J.  (dissenting.)  1.  A  new  point  should  never 
be  entertained  on  appeal,  if  evidence  could 
have  been  brought  to  affect  it,  had  objection 
been  taken  at  the  trial.  2.  In  the  present 
case,  the  concurrent  findings  of  both  courts 
below,  amply  supported  by  evidence,  ought 
not  to  be  disturbed,  and  as  the  company  itself 
prevented  the  performance  of  the  condition  of 
the  agreement  in  question  requiring  the  assent 
of  the  Government  to  the  transfer  of  the 
binder  twine  manufacturing  contract,  its  non- 
performance cannot  be  admitted  as  a  defence 
to  the  action  upon  the  executed  contract. — 
Gwynne,  J.,  also  dissented  on  the  ground  that 
the  judgment  appealed  from  proceeded  upon 
wholly  inadmissible  evidence  and  that,  there- 
fore, the  action  should  have  been  dismissed 
and  further,  that  the  evidence  which  was  re- 
ceived and  acted  on,  though  inadmissible  for 
the  purposes  for  which  it  was  intended, 
shewed  that  the  action  was  based  upon  a  con- 
tract between  the  plaintiffs  and  defendant  for 
the  commission  of  an  indictable  offence;  that 
neither  party  could  recover  either  by  action  or 
by  counterclaim  upon  such  a  contract  and, 
therefore,  that  the  incidental  demand,  as  well 
as  the  action,  should  be  dismissed.  Consumers 
Cordage  Co.  v.  Connolly,  xxxi.,  244. 

[On  appeal  to  Privy  Council  a  new  trial 
was  granted  on  terms,  otherwise  judgment  of 
Court  of  Review  to  stand,  'the  order  of  the 
Supreme  Court  being  set  aside,  3rd  August, 
IItUo.j 

166.  Statutory  prohibition — Penal  statute 
— Wholesale  purchase — Guarantee — Validity 
of  contract — Forfeiture — Nova  Scotia  Liquor 
License  Act — Practice.] — ^An  agreement  guar- 
anteeing payment  of  the  price  of  intoxicating 
liquors  sold  contrary  to  statutory  prohibition 
is  of  no  effect. — The  imposition  of  a  penalty 
for  the  contravention  of  a  statute  avoids  a 
contract  entered  into  against  the  provisions  of 
the  statute.     Brown  v.  Moore,  xxxii.,  93. 

167.  Bona  fides — Wagering  policy — Insur- 
able iitierest — Payment  of  premiums  by  as- 
signee. 

See  INSUBANCE,  Life,  18. 

168.  Illegal  consideration  —  Co-relative 
agreements — Lottery. 

See  Constitutional  Law,  31,  58. 


16.   Incapacity  to  Contract. 

169.  Intention  of  parties  —  Agreement  for 
tranufvr  of  vcascl  —  Absolute  or  conditional 
sale — Findings  of  fact.] — In  a  suit  for  ac- 
count of  earnings  of  a  steamer  transferred  to 
defendants  by  plaintiff  the  case  had  been 
heard  and  judgment  given  when  defendants 
made  api)lioation  to  put  in  newly  discovered 
evidence,  which  was  refused  by  the  court  be- 
low but  allowed  by  the  Supreme  Court  of 
Canada,  which  also  gave  leave  to  both  parties 
to  amend  pleadings.     The  original  answer  of 
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defendants  alleged  that  the  transfer  of  the 
steamer  was  made  by  plaintiflf  as  security  for 
all  advances  made  or  to  be  made,  while  plain- 
tiff claimed  that  it  was  only  as  security  for  a 
fixed  amount.  After  the  order  of  the  Supreme 
Court  of  Canada  defendants  set  up  a  new 
case,  namely,  that  the  transfer  was  absolute 
in  consideration  of  an  annuity  of  $1,000  to 
be  paid  to  plaintiff  during  his  life.  This  de- 
fence was  raised  in  accordance  with  the  newly 
discovered  evidence  which  consisted  of  an 
agreement  purporting  to  be  executed  by  plain- 
tiff to  transfer  to  defendants  said  steamer 
and  all  power  and  control  over  the  same  in 
consideration  of  such  annuity  and  to  execute 
an  absolute  bill  of  sale  thereof  to  defendant. 
Pursuant  to  the  order  of  the  Supreme  Court 
evidence  was  taken  of  the  execution  of  thi.s 
agreement  and  resulted  in  a  judgment  by 
the  judge  in  equity,  declaring  that  it  did  not 
contain  the  true  agreement  between  the  par- 
ties, that  it  was  executed  by  plaintiff  while 
intoxicated  and  incapable  of  transacting  busi- 
ness and  that  the  only  consideration  for  the 
transfer  to  defendant  was  the  fixed  sum  stated 
by  plaintiff,  and  he  ordered  an  account  to  be 
taken  as  to  the  state  of  the  general  accounts 
between  the  parties.  This  judgment  was  af- 
firmed by  the  Supreme  Court  (N.  S.)  in  banc. 
Held,  that  upon  the  evidence  and  considering 
the  nature  of  the  fransaction  and  all  the  cir- 
cumstances attending  it  t^he  courts  below 
could  not  have  found  otherwise  than  they  did 
and  their  decision  should  be  affirmed.  Seeton 
V.  King,  xviii.,  712. 


17.  Interest. 

170.  Contract  for  construction  of  works — De- 
ductions for  portions  omitted— Partial  cancel- 
lation of  contract— Arts.  1065,  1691  C.  C. — 
Appeal  on  special  questions — Deferred  pay- 
ment— Computation  of  interest — Payments  in 
advance  —  Rebates  —  Powers  of  appellate 
court. ^ — The  municipality  agreed  to  pay  for 
works  to  be  constructed  by  promissory  notes 
payable  in  two  years  without  interest,  said 
notes  to  be  delivered  to  the  contractor  on  the 
completion  of  the  works  and  to  bear  a  date 
assumed  to  be  the  mean  date  of  completion 
of  the  works  as  carried  on  in  detail.  The 
amount  of  the  notes  represented  the  price  of 
the  tender  with  average  interest  added,  and 
the  municipality  reserved  the  privilege  of 
making  payments  upon  the  acceptance  of  pro- 
gressive estimates  on  the  works  as  completed 
from,  time  to  time,  without  interest  or  previ- 
ous notice  **  en  d^duisant  les  int6r6ts  com- 
post au  taux  de  six  pour  cent  par  an  k  6choir 
apr^s  r^poque  des  paiements  et  lesquels 
6taient  compris  dans  le  prix  de  soumission 
pour  la  totality  des  deux  annfies."  The  mean 
date  was  settled  as  15th  December.  1899,  and 
the  notes  for  the  balance  due  were  delivered 
in  1900.  The  trial  court  allowed  the  munici- 
pality interest  on  advance  payments  from  the 
dates  on  which  they  had  been  respectively 
made,  both  before  and  after  15th  December, 
1899,  up  to  15th  December,  1901,  but  the 
judgment  appealed  from  disallowed  all  inter- 
est prior  to  15th  December  1899,  on  the  pay- 
ments which  were  made  before  that  date. — 
Heldy  that  upon  the  proper  construction  of  the 
contract  the  method  followed  by  the  Court  of 
Appeal  as  to  the  calculation  of  interest  on 
the  advance  payments  was  correct.  —  The 
Court  of  Appeal,  however,  calculated  this  in- 
terest on  the  basis  of  the  actual  price  of  the 
works  as  tendered  for.     Held,  reversing  the 


judgment  appealed  from  on  this  point,  that  the 
interest  should  be  calculated  on  the  basis  of 
the  price  actually  mentioned  in  the  contract, 
and  upon  the  actual  amount  of  the  advance 
payments  made. — Certain  of  the  works  were 
not  executed,  by  orders  from  the  municipality 
and,  on  this  head,  the  trial  court  deducted 
$2,442.50  from  the  plaintiflTs  claim.  The 
judgment  appealed  from  restored  this  amount 
and  added  it  to  the  judgment  in  favour  of  the 
plaintiff.  It  appeared,  however,  that  the 
plaintiff  had,  at  least  tacitly,  consented  to  this 
diminution  and  made  no  protest  in  respect 
thereof.  —  Held,  reversing  the  judgment  ap- 
pealed from,  that,  under  the  circumstances, 
the  plaintiff  could  not  claim  the  sum  in  ques- 
tion as  damages  under  arts.  1065  and  1691  of 
the  Civil  Code.  Mile  de  Maisonneuve  v. 
Banque  Provinciale,  xxxiii.,  418. 

171.  Interest  on  mortgage — Rate  of  inter- 
est on  loan — Rate  after  maturity. 

See    INTEBEBT,   3. 

172.  Public  work  —  Breach  of  contract — 
Part  performance — Cancellation — Appropria- 
tion of  plant — Damages — Interest, 

See  No.  21,  ante. 


18.  Mabbied  Woman. 

173.  Married  woman — Separate  estate — C. 
8,  U,  C.  c.  73— S5  Vict.  c.  16  {0,)—R,  S.  O. 

(1877)   cc.  125  and  127—47  Vict.  c.  19   (O.) 
See  Debtor  and  Cbeditob,  54. 

174.  Married  woman  —  Separate  properly 
— Conveyancej— Contracts — C.  8.  N.  B.  c.  72. 

See  Mabbied  Woman,  55. 

175.  Husband  and  wife  —  Judicial  separa- 
tion as  to  property — Debts  incurred  by  hus- 
band before  dissolution  of  community — Obli- 

?ation  by  wife— Art,  1301   C,  C,—Nullitt/— 
*ublic  policy. 

See  Husband  and  Wife,  8. 

176.  Marriage  contract  —  Universal  com- 
munity— Don  mutuel  —  Registry  laws — Con- 
struction of  contract  —  Divisibility  —  Arts. 
807,  819,  nil  C.  C, 

See  Marriage  Laws,  2. 


19.  Mistake. 

177.  Misrepresentation  —  Quality  of  ma- 
sonry— Instructions  to  follow  sped fical ions — 
Claim  for  increased  price  of  works.'\ — ^A  con- 
tractor who  was  led  into  error  by  verbal  mis- 
representations as  to  the  quality  of  work  ex- 
pected to  be  done  upon  his  contract,  was  held 
entitled  to  recover  the  increased  price  of  com- 
pleting the  works  "according  to  specifica- 
tions."    Ross  V.  Barry,  xix..  360. 

178.  Vendor  and  purchaser — Principal  and 
agent — Mistake-Contract  —  Agreement  for 
sale  of  land  —  Agent  exceeding  authority — 
Specific  performance  —  Findings  of  fact.] — 
Where  the  owner  of  lands  was  induced  to  au- 
thorize the  acceptance  of  an  offer  made  by  a 
proposed  purchaser  of  certain  lots  of  land 
through  an  incorrect  representation  made  to 
her,  and  under  the  mistaken  impression  that 
the    offer    was    for    the   purchase   of   certain 
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swamp  lots  only  whilst  it  actually  included 
sLrteen  adjoining  lots  in  addition  thereto,  a 
contract  for  the  sale  of  the  whole  property 
made  in^  consequence  by  her  agent  was  held 
not  binding  upon  her,  and  was  set  aside  by  the 
court  on  the  ground  of  error,  as  the  parties 
were  not  ad  idem  as  to  the  subject  matter  of 
the  contract,  and  there  was  no  actual  consent 
by  the  owner  to  the  agreement  so  made  for 
the  sale  of  her  lands.  Murray  v.  Jenkins, 
xxTiiL,  565. 

179.  Contract  for  construction  of  icorks — 
Specifications — "  From  "  and  "  to  *'  streets — 
Reference  to  atmewed  plan — Construction  of 
deed— Mistake — Costs^l — The  words  "from" 
and  **  to  "  streets  mentioned  in  specifications 
for  the  construction  of  works  undertaken 
by  an  agreement  in  writing  as  shewn  on 
a  plan  annexed  to  and  declared  to  form 
part  of  the  contract  are  not  necessarily  ex- 
rlosive  and,  in  the  case  in  question,  where 
the  agreement  provided  that  the  works  should 
be  constructed  **  along  Notre-Dame  street  from 
Berri  street  to  Lacroix  street  as  shewn  on 
the  said  plan  "  these  words  mean  as  far  as 
the  plan  shews  along  Notre-Dame  street  but 
not  exceeding  the  most  distant  side  of  Lacroix 
street.  —  Mills  and  Armour,  JJ.,  dissenting, 
were  of  opinion  that  the  plan  was  annexed 
to  the  written  agreement  merely  for  the  pur- 
I)oses  of  illustration  and  that  the  words  in  the 
agreement  limited  the  contract  so  that  the 
works  undertaken  would  not  include  con- 
sTFuotions  shewn  on  the  plan  over  any  portion 
of  either  Berri  street  or  Lacroix  street.  City 
of  Montreal  v.  Canadian  Pac.  Ry.  Co..  xxxiii., 
396. 

180.  Sale  of  goods — Evidence  to  vary  writ- 
ten instrument  —  Admission  of  evidence.] — 
ITie  Supreme  Court  of  Canada  affirmed  the 
judgment  appealed  from  (33  N.  S.  Rep.  21), 
which  in  effect  held,  under  the  special  cir- 
cumstances of  the  case,  involving  dealings 
with  two  companies  connected  in  business  and 
having  almost  similar  names,  that  it  was  not 
inconsistent  with  a  written  agreement  with 
the  plaintiff  to  prove  that  defendant  supposed 
he  was  dealing  with  another  party  with  whom 
he  had  made  other  arrangements  in  respect  to 
payment  for  goods  purchased.  Wilson  v. 
Windsor  Founary  Co,,  xxxi.,  381. 

181.  Policy  of  insurance — Misdescription  of 
risk — Representation  hy  insured — Bona  fides 
— Reference  under  arbitration  clause  —  Es- 
loppcl — W  aivcr. 

See  Insurance,  Life,  93. 


20.  Novation. 

182.  Principal  and  surety — Deviation  from 
agreement  —  Giving  time  —  Secret  dealings 
icith  principal — Discharge  of  surety. 

See  Principal  and  Surety,  4. 

183.  Novation  —  Promissory  -note  —  Dis- 
charge of  maker  —  Reservation  of  rights 
against  indorser. 

See  Suretyship,  3. 


21.  Partial  Performancjl. 

184.  Part  performance — Quantum  meruit — 
Son-fulfilment  —  Indebitatus  counts,]  —  L. 


agreed  "  to  run  according  to  his  best  art  and 
skill  a  tunnel  of  200  feet  for  the  sum  of  four 
dollars  per  running  foot ;  that  $150  should  be 
advanced  on  account  of  the  contract,  the  bal- 
ance to  be  paid  on  the  satisfactory  comple- 
tion of  the  work."  He  made  five  tunnels, 
none  of  which  were  200  feet,  but  claimed  he 
had  done  in  all  204  feet.  In  addition  to  the 
count  for  balance  due  on  the  agreement  the 
plaintiff  inserted  in  his  declaration  the  com- 
mon counts  for  work  and  labour.  On  appeal 
to  the  Supreme  Court  of  Canada :  Held,  that 
there  was  not  a  sufiicient  fulfilment  of  the 
agreement,  and  inasmuch  as  L.  had  given  no 
particulars,  nor  any  evidence  under  the  in- 
debitatus counts,  the  rule  absolute  of  the  court 
below,  ordering  judgment  to  be  entered  for 
the  defendants,  should  be  affirmed  and  the 
appeal  dismissed  with  costs.  Lakin  v.  Nut- 
tall,  iii..  685. 

185.  Condition  as  to  time — Divisibility  of 
contract — Completion  of  works.] — By  a  con- 
tract to  remove  spans  from  a  wrecked  bridge 
in  the  St.  Lawrence  the  contractors  agreed 
"  to  remove  both  spans  of  the  wrecked  bridge 
and  put  them  ashore  for  the  sum  of  $25,000, 
we  to  be  paid  $5,000  as  soon  as  one  span  is 
removed  from  the.  channel  and  another  $5,000 
as  soon  as  one  span  is  put  ashore  and  the 
balance  as  soon  as  the  work  is  completed.  .  . 
It  being  understood  and  agreed  that  w^e  push 
the  work  with  all  reasonable  despatch,  but  if 
we  fail  to  complete  work  this  season  we  are 
to  have  the  right  to  complete  it  next  season." 
Held,  reversing  the  judgment  of  the  Court  of 
Appeal,  Taschereau  and  Davies.  JJ.,  dissent- 
ing, that  the  contract  was  divisible,  and  the 
contractors  having  removed  one  span  from  the 
channel  and  put  it  ashore  were  entitled  to  the 
two  payments  of  $5,000  each  notwithstanding 
the  whole  work  was  not  completed  in  the 
second  season.  Collins  Bay  Rafting  and  For- 
warding Co.  V.  New  York  and  Ottawa  Ry. 
Co.,  xxxii.,  216. 

186.  Part  performance  —  Cancellation  — 
Quantum  meruit — Setting  aside  award. 

Sec  Arbitrations,  12. 

187.  Public  work  —  Breach  of  contract — 
Part  performance — Appropriation  of  plant — 
Damages — Interest. 

See  No.  21,  ante. 

188.  Contract  for  construction  of  works — 
Deductions  for  portions  omitted — Partial  can- 
cellation of  contract— Arts.  1065.  1691  C.  C. — 
Appeal  on  special  questions — Deferred  pay- 
ffient — Computation  of  interest — Payments  in 
advance  —  Rebates  —  Powers  of  appellate 
court. 

See  No.  170,  ante. 


22.  Partnership. 

189.  Joint  speculation — Agreement  to  pur- 
chase land — Renewal  of  option. 

See  Partnership,  2. 

190.  Partnership  —  Winding-up  —  Extra 
services  of  one  partner — Remuneration  for. 

See  Partnership,  25. 

191.  Contact  under  seal — Undisclosed  prin- 
cipal—-Partnership — Amendment. 

See  Action.  107. 
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23.  Penal  Clause. 

1J)2.  Contract  —  Building  of  engine  and 
boiler — Time  for  completion — Damages — Con- 
struction of  contract.l — ^The  action  was  for 
the  contract  price  of  building  an  engine  and 
boiler  for  defendants  (appellants),  and  the 
defence  was  that  the  work  was  not  done  with- 
in the  time  provided  for  in  the  contract,  and 
that  defendants  were  entitled  to  deduct  $20 
a  day  for  each  day's  default  in  completion, 
as  the  agreement  allowed,  the  balance  being 
paid  into  court.  The  trial  judge  held  plain- 
tiffs entitled  to  recover,  finding  that  the  delay 
was  occasioned  by  defendants,  but  he  deducted 
a  small  amount  as  damages  for  delay  for  a 
time  attributable  to  plaintiffs.  The  Divi- 
sional Court  reversed  this  judgment  and  dis- 
missed the  action.  The  Court  of  Appeal  for 
Ontario  (21  Ont.  App.  R.  1(50),  restored  the 
original  judgment,  and  allowed  plaintiffs  the 
amount  deducted  at  the  trial. — The  Supreme 
Court  of  Canada  affirmed  the,  judgment  ap- 
pealed from,  being  of  opinion  that  the  delay 
was  caused  by  the  defendants  themselves,  and 
that  the  Court  of  Appeal  rightly  held  plain- 
tiffs entitled  to  recover  the  full  contract  price. 
French  River  Tug  Co.  v.  Kerr  Engine  Co., 
xxiv.,  703. 

193.  Public  ioork  —  Breach  of  contract — 
Part  performance — Appropriation  of  plant — 
Claim  for  extras — Damages — Interest. 
See  No.  21,  ante. 


24.  Principal  and  Agent. 

194.  Agreement  with  ship*s  husband  — 
Breach  —  Action  —  Special  assumpsit — Ac- 
cord and  satisfaction  —  Evidence  —  A'on- 
suit  —  Question  for  jury.] — W.  part  owner, 
(before  the  Com.  Law  Prac.  Act.  1873.)  sued 
V.  &  Co.,  jnerchants  and  ship-brokers  in 
England,  complaining  that  while  he  had  en- 
tire charge  of  the  vessel  as  ship's  husband, 
they,  being  his  agents,  refused  to  follow  his 
■  directions,  and  committed-  a  breach  of  agree- 
ment not  to  charter  or  send  the  vessel  on  any 
voyage,  except  as  ordered  by  W.  or  with  his 
consent..  E.  V.  had  obtained  from  W.  a  one- 
fourth  share  in  the  vessel,  the  purchase  be- 
ing effected  by  V.  &  Co.  On  arrival  of  the 
vessel  at  Liverpool.  V.  &  Co.  incurred  a  large 
expense  in  coppering  her,  contrary  to  direc- 
tions, and  sent  her  on  a  voyage  of  which  W. 
disapproved.  W.  wrote  complaining  and  pro- 
testing, and  V.  &  Co.  replied  that  there  could 
be  no  cause  of  complaint  against  their  man- 
agement, and  that  they  would  not  have  pur- 
chased a  fourth  in  the  vessel  if  they  were  not 
to  have  management  and  control  on  the  other 
side  of  the  Atlantic.  Correspondence  ensued, 
and  finally  W.  wrote,  referring  to  "  eternal 
bickerings,"  re-asserted  his  right  to  control, 
stated  in  detail  his  grounds  of  complaint 
against  them,  and  closed  with  the  wwds: 
**To  end  the  matter,  if  your  brother,  (E. 
V.)  will  dispose  of  his  quarter,  I  will  pur- 
chase it,  say  for  $4,200  in  cash."  This 
amount  was  accepted,  and  the  transfer  made 
to  W.  Defendants  filed,  amongst  others,  a 
plea  of  accord  and  satisfaction  and  the  trial 
judge,  considering  it  established  by  the  letter 
lastly  referred  to,  entered  a  nonsuit. — Held, 
on  appeal,  reversing  the  judgment  of  the  Su- 
preme Court  of  New  Brunswick  (2  P.  &  B. 
70),  which  had  affirmed  the  nonsuit,  that  the 
onus  of  proof  of  accord  and  satisfaction  was 


upon  defendants  and  depended  upon  verbal 
testimony  adduced,  and  should  have  been  pass- 
ed upon  by  the  jury:  that  in  the  letter  the 
expression  "to  end  the  matter"  might  be 
construed  as  applying  to  "bickerings"  as  to 
future  management,  and  there  had  not  been 
an  accord  and  satisfaction. — Held,  also,  that 
the  agreement  having  been  made  between  \V. 
and  V.  &  Co.  only,  and,  being  a  contract  of 
agency  apart  from  any  question  of  ownership, 
the  action  was  properly  brought  by  W.  in  his 
own  name.  Taschereau  and  Gwynne,  JJ., 
dissenting.     Weldon  v.  Vaughan,  v.,  35. 

195.  Principal  and  agent  —  Sale  by  agent 
— Commission  —  Evidence.]  —  The  appellant 
company  deal  in  electrical  supplies  at  Hali- 
fax and  had  at  times  sold  goods  on  com- 
mission for  the  defendant,  a  company  manu- 
facturing electric  machinery  in  Montreal.  In 
1897  the  appellant  telegraphed  the  respondent 
as  follows : — *'  Windsor  electric  station  com- 
pletely burned.  Fully  insured.  Send  us  quo- 
tations for  new  plant.  Will  look  after  vour 
interest."  The  reply  was: — ^**  Can  furnish 
Windsor  180  Killowatt  Stanley  two  phase  com- 
plete exciter  and  switchboard,  $4,900,  including 
commission  for  you.  Transformers,  large 
size.  75  cents  per  light."  .  .  .  The  man- 
ager of  appellant  company  went  to  Windsor 
but  could  not  efect  a  sale  of  this  machinery. 
Shortly  after  a  travelling  agent  of  the  de- 
fendant company  came  to  Halifax  and  saw 
the  manager  and  they  worked  together  for  a 
time  trying  to  make  a  sale  but  the  agent 
finally  sold  a  smaller  plant  to  the  Windsor 
Company  for  $1,800.  The  Starr  Company 
claimed  a  commission  on  this  sale  and  on  its 
being  refused  brought  an  action  therefor. — 
Heldf  affirming  the  judgment  of  the  Supreme 
Court  of  Nova  Scotia,  Gwynne,  J.,  dissent- 
ing, that  the  Starr  Company  was  not  em- 
ployed to  effect  the  sale  actually  made;  that 
the  Montreal  company  offered  the  commis- 
sion only  on  the  sale  of  the  specific  plant 
mentioned  in  the  answer  to  the  request  for 
quotations;  and  that  there  was  no  evidence 
of  any  course  of  dealing  between  the  two 
companies  which  would  entitle  the  Starr 
Company  to  such  commission.  Starr,  Son  d 
Go.  V.  Royal  Electric  Co.,  xxx.,  384. 

196.  Principal  and  agent  —  Municipal  cor- 
poration —  Water  commissioners  —  Statu- 
tory body  —  Powers  —  Action  —  Parties  — 
57  Vict.  c.  79  (0»*.)]— By  37  Vict.  c.  79 
(Ont.)  the  waterworks  of  Windsor  are  un- 
der management  of  a  Board  of  Commissioners 
who  collect  the  revenue,  pay  the  city  any 
surplus  therefrom,  and  initiate  works  for  im- 
proving the  system,  the  city  supplying  the 
funds.  The  total  expenditure  is  not  to  ex- 
ceed $300,000  and  not  more  than  $20,000  can 
be  expended  in  any  one  year  without  a  vote 
of  the  ratepapers. — Held,  affirming  the  judg- 
ment appealed  from  (27  Ont.  App.  R.  566), 
that  the  Board  is  merely  the  statutory  agent 
of  the  city  in  carrying  out  the  purposes  of 
the  Act,  and  a  contract  for  work  to  be  per- 
formed in  connection  with  the  waterworks, 
not  authorized  by  by-law  of  the  council,  and 
incurring  an  expenditure  which  would  exceed 
the  statutory  limit  was  not  a  binding  con- 
tract.— Held,  also,  that  if  an  action  could 
have  been  brought  on  such  contract  the  city 
corporation  would  have  been  a  necessary 
party.— ^tt(pre,  Would  not  the  city  corpora- 
tion have  been  the  only  party  liable  to  be  sued? 
Macdougall  v.  Water  Commissioners  of  Wind- 
sor, xxxi.,  326. 
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197.  Authority  of  agent  —  Agreement  for 
toteage  —  Quantum  meruit. 

See  Principal  and  Agent,  7. 

198.  Carriage  of  goods  —  Authority  of 
raiiway  agent — Connecting  lines. 

See  No.  43,  ante, 

199.  Vendor  and  purchaser — Principal  and 
agent  —  Sale  of  lands  —  Authority  of  agent 
— Price  of  sale  —  Resulting  trust  —  Con- 
veyance to  agent. 

See  Principal  and  Agent,  9. 


25.  Public  Policy. 

200.  Restraint  of  trade  —  Exclusive  rights 
— Public  policy — Foreign  corporation. 
See  No.  207,  infra. 


26.  Railways. 

201.  Railway  crossings — Parol  agreement — 
Reliance  on  statutory  provisions — Estoppel. 

See  Railways,  41. 

202.  Breach  of  contract — Railway  ticket — 
Tort — Crown  officers — Negligence, 

See  Railways,  100; 

203.  Purchase    of   railway    ticket — Implied 
contract  to  produce  and  deliver  to  conductor. 

See  Railway,  9. 

204.  Railway  company  —  Railway  ticket  — 
Right  to  stop  over. 

See  Railway,  11. 


27.  Ratification. 

205.  Public  work — Formation  of  contract — 
Obligation  binding  on  Crown — Breach, 

See  No.  103,  ante, 

206.  Misrepresentation  —  Artifice — Consid- 
eration —  Error  —  Rescission  —  Laches  — 
Waiv-er. 

See  Vendor  and  Plticiiaser,  26. 


28.  Restraint  of  Trade. 

207.  Company  late — Foreign  corporation — 
Telegraph  lines — Exclusive  rights — Restraint 
of  trade — Public  interest-^Comity  of  nations.1 
—In  1869  the  E.  N.  A.  Ry.  Co..  owning  the 
road  from  St.  John,  N.B..  westward  to  the 
United  States  boundary,  made  an  agreement 
giving  the  AV.  U.  Tel.  Co.,  exclusive  right  for 
99  years  to  construct  and  operate  a  line  of 
telegraph  over  its  road.  In  1870.  a  mortgage 
on  tiie  road  was  foreclosed  and  the  road  sold 
under  a  decree  to  the  St.  J.  M.  Ry.  Co..  which, 
in  1J««.  leased  it  to  the  N.  B.  Ry.  Co.  for 
999  years.  The  telegraph  line  was  constructed 
by  the  AV.  U.  Tel.  Co.  under  the  agreement, 
and  contfnued  ever  since  without  any  new 
agreement  with  the  St.  J.  M.  Ky.  Co.  or  the 
N.  B.  Rv.  Co.  The  W.  U.  Tel.  Co.  is  incor- 
porated Dy  the   State  of  New  York,  for  the 


purpose  of  constructing  and  operating  tele- 
graph lines  in  the  State.  Its  charter  neither 
allows  it  to  engage,  nor  prohibits  it  from  en- 
gaging, in  business  outside  of  the  State.  In 
1888.  the  C.  P.  Ry.  Co.  completed  a  road  from 
Montreal  to  St.  John,  a  portion  of  it  having 
running  powers  over  the  line  of  the  N.  B.  Ry. 
Co.,  on  which  the  W.  U.  Tel.  Co.  had  con- 
structed its  telegraph  line.  The  N.  B.  Ry. 
Co.  having  given  permission  to  the  C.  P.  K* 
Co.  to  construct  another  telegraph  line  over 
the  same  road,  the  W.  U.  Tel.  Co.  applied  for 
and  obtained  an  injunction  to  prevent  its 
being  built. — Held,  1.  That  the  agreement  of 
1869  with  the  E.  N.  A.  Ry.  Co.  is  binding 
on  the  prea»nt  owners  of  the  road. — 2.  That 
the  contract  with  the  W.  U.  Tel.  Co.  was  con- 
sistent with  the  purpose  of  its  corporation, 
and  not  prohibited  by  its  charter  nor  by  the 
local  laws  of  New  Brunswick,  and  its  right 
to  enter  into  such  a  contract  and  carry  on 
the  business  provided  for  thereby  is  a  right 
recognized  by  the  comity  of  nations. — 3.  The 
exclusive  right  granted  to  the  W.  U.  Tel.  Co. 
does  not  avoid  the  contract  as  being  against 
public  policy,  nor  as  being  a  contract  in  re- 
straint of  trade. — Per  Gwynne.  J.,  dissenting. 
The^  comity  of  nations  does  not  require  the 
courts  of  this  country  to  enforce,  in  favour  of 
a  foreign  corporation,  a  contract  depriving  a 
railway  company  in  Canada  of  the  right  to 
permit  a  domestic  corporation,  created  for  the 
purpose  of  erecting  telegraph'  lines  in  the 
Dominion,  to  erect  such  a  line  upon  its  land, 
and  depriving  it  of  the  right  to  construct  a 
telegraph  line  unon  its  own  land.  (See  Ste- 
vens* Dig.  (N.B.)  p.  313.)  Canadian  Paci- 
fic Ry.  Co.  V  Western  Union  Tel.  Co.,  xvii., 
151. 

208.  Foreign  corporation  —  Public  policy  — 
Exclusive  rights. 

See  Company  Law,  2. 


29.  Retainer. 

209.  Counsel  fee — Retainer  —  Refresher  — 
Quantum  meruit — Lex  loci  contractus — Lex 
loci  solutionis. 

See  Counsel. 


30.  Sale  of  Goods. 

210.  Sale  of  perishable  goods — Future  delt- 
very — Condition  of  prepayment — Bill  of  lading 
— Principal  and  agent — Vesting  of  ownership 
-^Bill  of  exchange — Failure  of  consideration. 1 
— W.  purchased  and  shipped  a  cargo  of  corn 
on  the  order  of  C,  drawing  at  ten  days  for 
the  price,  freight  and  insurance.  This  draft 
was  discounted  at  a  bank  by  W.,  and  the  corn 
insured  by  him  for  his  own  benefit,  shipped  by 
him  under  a  bill  of  lading,  which  with  the 
policy  of  insurance,  was  assigned  by  him  to 
the  bank.  The  bank  forwarded  the  draft, 
policy  and  bill  of  lading  to  their  agents,  with 
instructions  that  the  corn  was  not  to  be  deli- 
vered until  the  draft  was  paid.  The  draft 
was  accepted  by  C.  but  the  cargo  arriving  in 
damaged  condition  before  maturity.  C.  refused 
to  receive  it,  or  to  pay  draft.  The  bank  and 
SV.  sold  the  cargo  on  account  of  whom  it  might 
concern,  credited  C  with  the  proceeds,  and  W. 
filed  a  bill  to  recover  balance  of  draft  and  in- 
terest.— Held,  reversing  the  Court  of  Appeal 
for  Ontario  (5  Ont.  App.  R.  62G),  Strong,  J., 
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dissenting,  that  the  contract  was  not  one  of 
agency;  that  the  property  in  the  corn  re- 
mained by  the  act  of  W.  in  himself  and  his 
assignees,  until  after  the  arrival  of  the  corn 
and  payment  of  the  draft;  and  the  damage 
to  the  corn  having  occurred  while  the  property 
in  it  continued  to  be  in  W.  and  his  assignees, 
O.  should  not  bear  the  loss.  Corhy  v.  WU- 
liama,  vii.,  470. 

211.  Sale  of  goods  hy  sample — Place  of  in- 
spection —  Delivery  —  ^'aZe  through  brokers — 
Agency  —  AcquieseenccJ\  —  Where  goods  are 
sold  by  sample  the  place  of  delivery  is,  in  the 
absence  of  a  special  agreement  to  the  contrary, 
the  place  for  mspection  by  the  buyer,  and  re- 
fusal to  inspect  there  when  opportunity  there- 
for is  afforded  is  a  breach  of  the  contract  to 
purchase. — Evidence  of  mercantile  usage  will 
not  be  allowed  to  add  to  or  affect  the  construc- 
tion of  a  contract  for  sale  of  goods  unless 
such  custom  is  general.  Evidence  of  usage  in 
Canada  will  not  affect  the  construction  of 
a  contract  for  sale  of  goods  in  New  York  by 
parties  domiciled  there,  unless  the  latter  are 
shewn  to  have  been  cognizant  of  it.  and  can 
be  presumed  to  have  made  their  contract  with 
reference  to  it. — If  parties  in  Canada  contract 
to  purchase  goods  in  New  York  through 
brokers,  first  by  telegram  and  letters,  and 
completed  by  exchange  of  bought  and  sold 
notes,  signed  by  the  brokers,  the  latter  may 
be  regarded  as  agents  of  the  purchasers  in 
Canada ;  but  if  not,  if  the  purchasers  make  no 
objection  to  the  form  of  the  contract,  or  to 
want  of  authority  in  the  brokers,  and  after  the 
goods  arrive  refuse  to  accept  them  on  other 
grounds,  they  will  be  held  to  have  ratified 
the  contract.  Trent  Valley  Woollen  Mfg.  Co. 
V.  Oelrichs,  xxiii.,  (>82. 

212.  iiale  of  timber  —  Delivery  —  Time  for 
payment — Premature  action.] — By  agreement 
in  writing.  1.  agreed  to  sell  and  the  V.  H.  L. 
Co.  to  purchase  timber  to  be  delivered  '*  free 
of  charge  where  they  now  lie  within  ten  days 
from  the  time  the  ice  is  advised  as  clear  out 
of  the  harbour  so  that  the  timber  may  be 
counted.  .  .  .  Settlement  to  be  finally  made 
inside  of  thirty  days  in  cash,  less  2  per  cent, 
for  the  dimension  timber  which  is  at  John's 
Island.  —  Held,  affirming  the  decision  of  the 
Court  of  Appeal,  that  the  last  clause  did  not 
give  the  purchaser  thirty  days  after  delivery 
tor  payment;  that  it  provided  for  delivery  by 
vendor  and  payment  by  purchasers  within 
thirty  days  trom  the  date  of  the  contract; 
and  that  if  purchasers  accepted  the  timber 
after  the  expiration  of  thirty  days  from  such 
date,  an  event  not  provided  for  in  the  con- 
tract, an  action  for  the  price  could  be  brought 
immediately  after  the  acceptance.  Victoria 
Harbour  Lumber  Co.  v.  Irwin^  xxiv.,  GOT. 

213.  Sale  by  sample — Objections  to  invoice 
— Reasonable  time — Acquiescence — Evidence] 
— If  a  merchant  receives  an  invoice  and  re- 
tains it  for  a  considerable  time  without  mak- 
ing any  objection,  there  is  a  presumption 
against  him  that  the  price  stated  in  the  in- 
voice was  that  agreed  upon.  Judgment  of 
the  Queen's  Honch,  that  the  evidence  was  suffi- 
cient to  rebut  the  presumption  reversed,  and 
trial  court  judgment  (Q.  K.  9  S.  C.  328)  re- 
stored.— G Wynne,  J.,  dissented,  holding  that 
the  appeal  depended  on  mere  matters  of  fact 
as  to  which  an  appellate  court  should  not 
interfere.    Kearney  v.  Letellier,  xxvii.,  1. 

214.  Construction  of  aurcemcnt  to  secure 
advances — Sale — Pledge — Delivery   of   posses- 


sionr-Arts.  m.  1025,  1026,  1021.  U72,  Wk. 
1492,  1494c,  0.  C — Bailment  to  manufac- 
turer.']— K.  B.  made  an  agreement  with  T.  for 
the  purchase  of  the  output  of  his  sawmill  dur- 
ing the  season  of  1896,  a  memorandum  being 
executed  between  them  to  the  effect  that  T. 
sold  and  K.  B.  purchased  all  the  lumber  that 
he  should  saw  at  his  mill  during  the  season, 
delivered  at  Hadlow  wharf,  at  Levis ;  that  the 
purchasers  should  have  the  right  to  refuse  all 
lumber  rejected  by  their  culler ;  that  the  lum- 
ber delivered,  culled  and  piled  on  the  wharf 
should  be  paid  for  at  prices  stated;  that  the 
seller  should  pay  the  purchasers  $1.50  per  hun- 
dred deals,  Quebec  standard,  to  meet  the  cost 
of  unloading  cars,  classification  and  piling  on 
the  wharf ;  that  the  seller  should  manufacture 
the  lumber  according  to  specifications  furnish- 
ed by  the  purchasers*  that  the  purchasers 
should  make  payments  in  cash  once  a  month 
for  the  lumber  delivered,  less  two  and  a  half 
per  cent. ;  that  the  purchasers  should  advance 
money  upon  the  sale  of  the  lumber  on  condi- 
tion that  the  seller  should,  at  the  option  of  the 
purchasers,  furnish  collateral  security  on  his 
proi)erty,  including  the  mill  and  machinery 
belonging  to  him,  and  obtain  a  promissory  note 
from  his  wife  for  the  amount  of  each  cullage, 
the  advances  being  made  on  the  culler's  certi- 
ficates shewing  receipts  of  logs  not  exceeding 
$25  per  hundred  logs  of  fourteen  inches  stan- 
dard ;  that  all  logs  paid  for  by  the  purchasers 
should  be  stamped  with  their  name,  and  that 
all  advances  should  bear  interest  at  the  rate 
of  7  per  cent.  Before  the  river-drive  com- 
menced, the  logs  were  culled  and  received  on 
behalf  of  the  purchasers,  and  stamped  with 
their  usual  mark,  and  they  paid  for  them  a 
total  sum  averaging  $32.83  per  hundred.  Some 
of  the  logs  also  bore  the  seller's  mark,  and  a 
small  quantity,  which  were  buried  in  snow  and 
ice,  were  not  stamped,  but  were  received  on 
behalf  of  the  purchasers  along  with  the  others. 
The  logs  were  then  allowed  to  remain  in  the 
actual  possession  of  the  seller.  During  the 
season  a  writ  of  execution  issued  against  the 
seller,  under  which  all  moveable  property  in 
his  possession  was  seized,  including  a  quan- 
tity of  the  logs  in  question,  lying  along  the 
river-drive  and  at  the  mill,  and  also  a  quan- 
tity of  lumber  into  which  part  of  the  logs  in 
question  had  been  manufactured,  at  the  seller's 
mill. — Held  (Taschereau,  J.^  taking  no  part  in 
the  judgment  upon  the  merits),  that  the  con- 
tract so  made  between  the  parties  constituted 
a  sale  of  the  logs,  and,  as  a  necessary  conse- 
quence, of  the  deals  and  boards  into  which 
part  of  them  had  been  manufactured.  King 
v.  Dupuis  dit  Gilbert,  xxviii.,  388. 

215.  Agreement  to  supply  goods — Property 
in  goods  supplied  —  Execution — Seizure.] — By 
an  agreement  between  II.,  of  the  one  part,  and 
W.  and  wife  of  the  other,  the  latter  were  to 
provide  and  furnish  a  store,  and  II.  to  supply 
stock,  and  replenish  same  when  necessary; 
W.  was  to  devote  his  whole  time  to  the  busi- 
ness; W.  and  wife  were  to  make  monthly  re- 
turns of  sales  and  cash  balances,  quarterly  re- 
turns of  stock,  etc.,  on  hand,  and  to  remit 
weekly  proceeds  of  sales  with  certain  deduc- 
tions. H.  had  a  right  at  any  time  to  examine 
the  books  and  have  an  account  of  the  stock, 
etc. ;  the  net  profits  were  to  be  shared  between 
the  parties  ;  the  agreement  could  be  determined 
at  any  time  by  H.  or  by  W.  and  wife  on  a 
month's  notice. — Held,  that  the  goods  supplied 
by  H.  under  this  agreement  as  to  stock  of  the 
business  were  not  sold  to  W..  and  wife,  and 
remained  the  property  of  H.  until  sold  in  the 
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ordinary  conise;  such  goods,  therefore,  were 
not  liable  to  seizure  under  execution  against 
H-  at  the  suit  of  a  creditor.  Amea-Holden  Co, 
V.  Hatfield,  xxix..  95. 

216.  Sale  of  goods— Delivery— ''  At "  shed 
— '•  Into  "  »hed  or  grounds  adjacenf] — A  ten- 
der by  H.  to  supply  coal  to  the  Town  of 
Goderich  pursuant  to  advertisement  thereof 
contained  an  offer  to  deliver  it  '*  into  the  coal 
shed,  at  pumping  station  or  grounds  adjacent 
thereto  where  directed  by  you,"  (that  is  by  a 
committee  of  the  council).  The  tender  was 
accepted  and  the  contract  afterwards  signed 
called  for  delivery  **  at  the  coal  shed."  A  por- 
tion of  the  coal  was  delivered,  without  direc- 
tions from  the  committee,  from  the  vessel  on  to 
the  dock,  about  80  feet  from  the  shed  and 
separated  from  it  by  a  road. — Held,  reversing 
the  judgment  of  the  Ck>urt  of  Appeal,  that  the 
coal  was  not  delivered  **at  the  coal  shed"  as 
agreeo  by  the  contract  signed  by  the  parties 
which  was  the  binding  document. — Held,  also, 
that  if  the  contract  was  to  be  decided  by  the 
terms  of  the  tender  the  delivery  was  not  in 
accordance  therewith  the  place  of  delivery  not 
being  **  at  the  pumping  station  or  grounds  ad- 
jacent thereto."  Toton  of  Goderich  v.  Holmes, 
xxxii.,  211. 

217.  Contract  hg — Correspondence — Sale  of 
goods — Condition  as  to  acceptance — Post  letter 
— Time  limit — Term  for  delivery — Breach  of 
contract — Damages — Counterclaim — Condition 
precedent — Right  of  action.]  —  The  appellant, 
O.,  wrote  a  letter,  dated  2nd  October,  1899, 
offering  to  supply  the  company  with  thirty- 
seven  car  loads  of  hay  at  prices  mentioned 
"subject  to  acceptance  in  five  days,  delivery 
within  six  months."  On  5th  Oct.  the  company 
wrote  and  mailed  a  letter  in  reply,  as  follows : 
— "  We  would  now  inform  you  that  we  will 
accept  your  offer  on  timothy  hay  as  per  your 
letter  to  us  of  the  2nd  instant.  Please  ship 
as  soon  as  possible  the  orders  you  already  have 
in  hand  and  also  get  off  the  seven  cars  as  early 
as  possible  as  our  stock  is  very  low.  Try  and 
ship  us  three  or  four  cars  so  as  to  catch  the 
next  freight  here  from  Northport.  We  will 
advise  you  further  as  to  shipment  of  the  thirty 
cars.  Should  we  not  be  able  to  take  it  all  in 
before  your  roads  break  up.  we  presume  you 
will  have  no  objection  to  allowing  balance  to 
remain  over  until  the  farmers  can  haul  it  in. 
Do  the  best  you  can  to  get  some  empty  cars  at 
once,  as  we  must  have  three  or  four  cars  by 
next  freight." — ^This  letter  was  registered  and, 
although  it  reached  0.*s  post  office  within  the 
five  days,  yet  by  reason  of  the  registration  it 
was  not  received  by  him  until  the  following 
day.  On  12th  Oct.  O.'s  agent  wrote  the  com- 
pany acknowledging  the  letter  and  saying  that 
acceptance  of  the  offer  arrived  too  late  and 
that  therefore  the  hay  could  not  be  furnished. 
On  6th  Nov.  the  company  replied  insisting  on 
delivery  of  the  hay  as  contracted  for  by  the 
15th  of  that  month,  and  notifying  O.  that,  in 
case  of  default,  they  would  replace  the  order 
charging  him  with  any  extra  cost  and  ex- 
penses.— Held,  that  the  correspondence  did  not 
constitute  a  binding  contract  as  the  parties 
were  never  ad  idem  as  to  all  the  terms  pro- 
posed. —  Prior  to  the  expiration  of  the  six 
months  mentioned  in  O.'s  letter,  the  company, 
in  defence  to  an  action  by  him  against  them, 
connterclaimed  for  damages  for  his  alleged 
breach  of  contract  for  delivery  of  the  thirty- 
seven  car  loads  of  hay. — Held,  that  as  the  six 
months  limited  for  making  delivery  had  not 
expired,  the  company  had  no  right  of  action 


for  damages,  even  had  there  been  a  contract, 
and  that  the  filing  of  the  counterclaim  was 
premature.  Oppenheimer  v.  Brackman  d  Ker 
Milling  Co.,  xxxii.,  699. 

218.  Sale  of  goods  —  Breach  of  warranty — 
Special  damages  —  Action  on  contract  suhse^ 
quent  to  recovery — Evidence  as  to  inferiority 
of  goods  delivered — Consequential  damages. 

See  Evidence,  2. 

219.  Sale  of  goods  hy  agent  —  Undisclosed 
principal — Deficient  delivery  —  Acceptance  of 
bill  of  lading — lie-weighing — Notice  to  seller — 
Tender — Aoknotcledgment  of  liability  —  Plead- 
ing— Estoppel, 

See  Action,  128. 

220.  Sale  of  goods — Consignment — Delivery 
— yon-acceptance — Rescission, 

See  Sau:,  13. 

221.  Sale  of  goods  in  one  lot — Independent 
principals — Contract  by  agent  of  two  firms — 
Lump  price  —  Excess  of  authority  —  Ratifica^ 
tion. 

See  Principal  and  Agent,  4. 

222.  Sale  of  goods  —  Particular  chattel  — 
Representation. 

See  Sale,  7. 

223.  Goods  sold  by  weight — Delivery — Loss 
in  vendor's  possession  —  Deposit — Damage  be- 
fore weighing. 

See  Sale.  15. 

224.  Unpaid  vendor — Conditional  sale — Sus- 
pensive condition  —  Moveables  incorporated 
with  freehold — Immoveables  by  destination — 
Hypothecary  charges — Arts,  375  et  seq.  C.  C, 

See  Sale,  35. 

225.  Sale  of  goods  —  Evidetitce  to  vary 
written  instrument  —  Mistake  —  Admission  of 
evidence. 

See  So.  180,  ante. 

226.  Sale  of  monument  by  sample — Evidence 
of  contract — Findings  on  contradictory  evi- 
dence— Reversal  on  appeal — Practice, 

See  Evidence,  65. 


31.  Sale  of  Land. 


227.  Contract  of  sale — Centre  Icttre — Prin- 
cipal and  agent — Construction  of  contract.] — 
A  sale  of  property  was  controlled  by  a  writing 
in  the  nature  of  a  contre  lettre,  by  which  it 
was  agreed  as  follows :  "  The  vendor  in  con- 
sideration of  the  sum  of  $2,940  makes  and 
executes  this  day  a  clear  and  valid  deed  in 
favour  of  the  purchaser  of  certain  property 
(therein  described),  and  the  purchaser  for  the 
term  of  three  years  is  to  let  the  vendor  have 
control  of  the  said  deeded  property,  to  manage 
as  well,  safely  and  properly  as  he  would  if  the 
said  property  was  his  own,  and  bargain  and 
sell  the  said  property  for  the  best  price  that 
can  be  had  for  the  same,  and  pay  the  rent,  in- 
terest and  purchase  money  when  sold,  and  all 
the  avails  of  the  said  property  to  the  purchaser 
to  the  amount  of  $2,940.  and  interest  at  the 
rate  of  8%  per  annum  from  the  date  of  these 
presents,  and  then  the  said  purchaser  shall 
'  re-deed  to  the  vendor  any  part  of  the  said  prop- 
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erty  that  may  remain  unsold  after  receiving 
the  aforesaid  amount  and  interest."  The  ven- 
dor was  at  the  time  indebted  to  the  purchaser 
in  the  sum  of  $2,941.  The  two  documents 
were  registered.  Tlie  vendor  had  other  prop- 
erties, and  gave  the  purchaser  .a  power  of 
attorney  to  convey  all  his  real  estate  in  the 
same  locality.  The  term  of  three  3'ear8  men- 
tioned in  the  contre  lettre  -wa?  continued  by 
mutual  consent.  The  vendor  subsequently  paid 
amounts  on  account  of  his  general  indebtedness 
to  the  purchaser.  It  was  only  after  the  pur- 
chaser's death  that  the  vendor  claimed  from 
the  heirs  of  the  purchaser  the  balance,  above 
mentioned,  of  $1,470,  as  owing  to  him  for  the 
management  of  his  properties. — Held,  revers- 
ing the  judgment  of  the  Court  of  Queen's 
Bench,  and  restoring  the  judgment  of  the 
Superior  Court,  that  the  proper  construction 
of  the  contract  was  to  be  gathered  from  both 
documents  and  dealings  of  the  parties,  and 
that  the  property  having  been  deeded  merely 
as  security  it  was  not  an  absolute  sale,  and 
that  plaintiff  was  not  purchaser's  agent  in 
respect  of  this  property. — Held,  also,  that  the 
only  action  plaintiff  had  was  the  actio  man- 
data  contraria  with  a  tender  of  his  rcddition 
de  compte.    Hunt  v.  Taplin,  xxiv.,  36. 

228.  Condition  as  to  payment  —  Interest  — 
Warranty — Payment  of  assessments  on  land — 
Compensation. 

See  Wabranty,  1. 

229.  Rescission — Misrepresentation —  Con- 
veyance of  land — Boundaries — Evidence  of  de- 
ceit— Notice — lnqu\jry. 

Bee  Title  to  Land,  2. 

230.  Sale  of  mortgaged  lands — Agreement  in 
writing — Sale  of  equity  —  Specific  perform- 
ance. 

See  Sale,  95. 

231.  Agreement  for  sale  of  land  —  Descrip- 
tion— New  contract  by  conveyance — Payment. 

See  Sale,  108. 

232.  Sale  of  land  —  Misrepresentations  — 
Rescission  of  deed — Recovery  of  price. 

See  Sale,  75. 

233.  Title  to  land  —  Objections  to  title  — 
Waiver — Specific  performance. 

See  No.  245,  infra. 

234.  Vendor  and  purchaser — Sale  of  lands — 
Waiver  of  objections  —  Lapse  of  time  —  Con- 
struction of  wUl — Executory  devise  over — De- 
feasible title — Rescission  of  contract. 

See  Wiix,  60. 

235.  Vendor  and  purchaser  —  Principal  and 
agent  —  Mistake  —  Contract  —  Agreement  for 
sale  of  land  —  Agent  exceeding  authority  — 
Specific  performance — Findings  of  fact. 

See  Vendor  and  PuRcnASEB,  20. 

236.  Agreement  for  sale  of  land  —  Mutual 
mistake  —  Reservation  of  minerals  —  Specific 
performance. 

Sec  Sale,  89. 


32.  Sale  of  Mining  Rights. 

237.  Construction  of  deed  —  Sale  of  phos- 
phate mining  rights — Option  to  purchase  other 


minerals  found  while  working  —  Transfer  of 
rights.] — M.  by  deed  sold  to  W.  the  phosphate 
mining  rights  of  certain  land,  the  deed  contain- 
ing a  provision  that  **  in  case  the  said  pur- 
chaser in  working  the  said  mines  should  find 
other  minerals  of  any  kind  he  shall  have  the 
privilege  of  buying  the  same  from  the  said 
vendor  or  representative  by  paying  the  price 
set  upon  the  same  by  two  arbitrators,  appoint- 
ed by  the  parties."  W.  worked  the  phosphate 
mines  for  five  years,  and  then  discontinued  it. 
Two  years  later  he  sold  his  mining  rights  in 
the  land,  and  by  various  conveyances  they 
were  finally  transferred  to  B.,  each  assign- 
ment purporting  to  convey  *'  all  mines,  min- 
erals and  mining  rights  already  found  or  which 
may  hereafter  be  found  "  on  said  land.  A  year 
after  the  transfer  to  B.  the  original  vendor » 
M.,  granted  the  exclusive  right  to  work  mines 
and  veins  of  mica  on  said  land  to  AV.  &  Co., 
who  proceeded  to  develop  the  mica.  B.  then 
claimed  an  option  to  purchase  the  mica  mines, 
under  the  original  agreement,  and  demanded  an 
arbitration  to  fix  the  price,  which  was  refuse*!, 
and  she  brought  an  action  to  compel  M.  to 
appoint  an  arbitrator  and  for  damages. — 
Iieldf  affirming  the  decision  of  the  Court  of 
Queen's  Bench,  that  the  option  to  purchase 
other  minerals  could  only  be  exercised  in  re- 
spect to  such  as  were  found  when  actually 
working  the  phosphate,  which  was  not  the  case 
with  the  mica,  as  to  which  B.  claimed  the 
option.    Baker  v.  McLeliand,  xxiv.,  416. 

238.  Contract  —  Mining  claim — Agreement 
for  sale — Construction — Enhanced  value,] — 
By  agreement  in  writing  signed  by  both  parties 
B.  offered  to  convey  his  interest  in  certain 
mining  claims  to  N.  for  a  price  named  with 
a  stipulation  that,  if  the  claims  proved  on 
development  to  be  valuable  and  a  joint  stock 
company  was  formed  by  N.  or  his  associates 
N.  might  allot  or  cause  to  be  allotted 
to  B.  such  amount  of  shares  as  he  should 
deem  meet.  By  a  contemporaneous  agree- 
ment, N.  promised  and  agreed  that  a 
company  should  immediately  be  formed  and 
that  B.  should  have  a  reasonable  amount  of 
stock  according  to  its  value.  No  company  was 
formed  by  N.,  and  B.  brought  an  action  for  a 
declaration  that  he  was  entitled  to  an  un- 
divided half  interest  in  the  claims  or  that  the 
agreement  should  be  specifically  performed. 
— Held,  reversing  the  judgment  of  the  Supreme 
Court  of  British  Columbia,  that  the  dual 
agreement  above  mentioned  was  for  a  transfer 
at  a  nominal  price  in  trust  to  enable  N.  lo 
capitalize  the  properties  and  form  a  company 
to  work  them  on  such  terms  as  to  allotting 
stock  to  B.  as  the  parties  should  mutually 
agree  upon ;  and  that,  on  breach  of  said  trust, 
B.  was  entitled  to  a  re-conveyance  of  his  in- 
terest in  the  claims  and  an  account  of  moneys 
received  or  that  should  have  been  received 
from  the  working  thereof  in  the  meantime. 
Briggs  v.  Newswander,  xxxii.,  ^)5. 


33.  Sale  of  Patent. 

239.  Sale  of  patent — Future  improvements.] 
— By  contract  under  seal  M.  agreed  to  sell  to 
B.  and  S.  the  patent  for  an  acetylene  gas 
machine  for  which  he  had  applied  and  a  caveat 
had  been  filed,  and  also  all  improvements  and 
patents  for  such  machine  that  he  might  there- 
after make,  and  covenanted  that  he  would 
procure  patents  in  Canada  and  the  United 
States  and  assign  the  same  to  B.  and  S.    The 
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latter  received  an  assiffnment  of  the  Canadian 
patent  and  paid  a  portion  of  the  purchase,  but 
when  the  Junerican  patent  was  issued  it  was 
found  to  contain  a  variation  from  the  descrip- 
tion of  the  machine  in  the  caveat  and  they  re- 
fused to  pay  the  balance,  and  in  an  action  by 
M.  to  recover  the  same,  they  demanded  by 
counterclaim  a  return  of  what  had  been  paid 
on  account.-%-i?eZrf,  reversing  the  judgment  of 
the  Court  of  Appeal,  that  tne  agreement  was 
not  satisfied  by  an  assignment  of  any  patent 
that  M.  might  afterwards  obtain ;  that  he  w^as 
bound  to  obtain  and  assign  a  patent  for  a 
machine  described  in  the  caveat  referred  to  in 
the  agreement ;  and  that  as  the  evidence  shew- 
ed the  variation  therefrom  in  the  American 
patent  to  be  most  material,  and  to  deprive  the 
purchasers  of  a  feature  in  the  machine  which 
they  deemed  essential,  M.  was  not  entitled  to 
recover. — Held,  further,  Gwj'nne,  J.,  dissent- 
ing, that  as  B.  and  S.  accepted  the  Canadian 
patent  and  paid  a  portion  of  the  purchase 
money  in  consideration  thereof,  and  as  they 
took  the  benefit  of  it.  worked  it  for  their  own 
profit  and  sold  rights  under  it,  they  were  not 
entitled  to  recover  back  the  money  so  paid  as 
money  had  and  received  by  M.  to  their  use. 
Bingham  v.  McMurray,  xxx.,  159.  • 


34.  Sau:  of  Timber. 

240.  Construction — Sale  of  timber — Failure 
of  conHderation — Right  to  recover  hack  money 
paid.^ — C.,  after  personal  examination  made 
an  agreement  with  W..  who  sold  him  all  the 
pine  timber  standing  on  a  lot,  "  such  as  will 
make  good  merchantable  waney-edged  timber, 
suitable  for  bis  purpose,  at  the  rate  of  $13  per 
hundred  cubic  feet,*'  and  paid  $1,000,  "the 
balance  to  be  paid  for  before  the  timber  is 
removed  from  the  lot."  C.  cut  $651.17  worth 
of  first-class  timber,  suitable  for  the  Quebec 
market,  w^hich  was  all  of  that  class  to  be 
found  on  the  lot,  and  sued  W.  to  recover 
back  the  balance  of  the  $1,000,  namely, 
$348.83. — Held,  that  the  true  construction  of 
the  contract  was  that  W.  sold  and  granted 
to  C.  permission  to  enter  upon  his  lot,  and 
cut  all  the  "good  merchantable  timber  there 
growing,  suitable  for  his  purpose,"  and  not 
merely  "  first-class  timber;  and  that  as  there 
was  more  than  sufficient  "good  merchantable 
timber  "  still  remaining  on  the  lot  to  cover  the 
balance  of  the  $1,000,  there  was  no  fail- 
ure of  consideration  and  plaintiff  could  not 
recover  back  the  balance  of  the  money  he  had 
paid. — Per  Taschereau  and  Gwynne,  J.T.,  held; 
That  the  payment  of  the  $1.0()0  was  an  abso- 
lute Dayment,  the  plaintiff  believing  and  repre- 
senting to  defendant  that  there  was  sufficient 
timber  to  cover  that  amount,  if  not  more,  on 
the  faith  of  which  representation  defendant  en- 
tered into  the  contract,  which  he  otherwise 
would  not  have  done,  and  that  if  the  plaintiff 
made  an  error,  he,  and  not  the  defendant,  must 
suffer  the  consequences  of  this  error.  ( See  28 
U.  C.  C.  P.  293.)     Clarke  v.  White,  iii.,  309. 

241.  Cutting  logs — Vesting  of  property — Re- 
plevin— Possession — Seizure  of  goods. 

See  Shebitf,  9. 


35.  Specific  Performance. 

242.  Specific  performance  —  Terms  of  deli- 
very —  Reasonable  time  —  Arts.  1061.  1073. 
1544,  C.  C. — Trade  custom — Measure  of  dam- 


ages.}—On  7th  May,  1874,  L.  sold  C.  five 
hundred  tons  of  hay,  a  memo,  being  made  and 
signed  by  L.,  as  follows :  "  Sold  to  G.  A.  C. 
500  tons  of  timothy  hay  of  best  quality,  at 
the  price  of  $21  per  ton  f.  o.  b.  propellers  in 
canal,  Montreal,  at  such  times  and  in  such 
quantities  as  the  said  G.  A.  C.  shall  order. 
The  said  hay  to  be  perfectly  sound  and  dry 
when  delivered  on  board,  and  weight  tested  if 
required.  The  same  to  be  paid  for  on  delivery 
of  each  lot,  by  order  or  drdft  on  self,  at  Bank 
of  Montreal,  the  same  to  be  consigned  to  order 
of  Dominion  Bank,  Toronto." — L.  delivered 
147  tons  and  33  pounds  of  hay,  after  which  C. 
refused  to  receive  anj^  more.  L.,  having 
several  times  notified  C.  verbally  and  in 
writing,  by  formal  protest  on  the  28th  July, 
1874.  required  him  to  take  delivery  of  the  re- 
maining 354  tons  of  hay. — The  action  was  for 
damages  for  breach  of  contract,  and  for  extra 
expenses  incurred  in  consequence. — On  appeal, 
Held,  affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  contract  was  in- 
tended to  be  executed  within  a  reasonable 
time ;  that,  from  the  evidence  of  usages  of  the 
trade,  the  deliverj%  under  the  circumstances, 
was  intended  to  be  made  before  the  new  crop 
of  hay ;  that  C.  being  in  default  to  receive  the 
hay  when  required,  within  reasonable  time  of 
the  coming  in  of  the  new  crop,  he  was  liable 
for  the  damages  sustained,  and  that  the  prop- 
er measure  of  damages  was  the  difference  at 
the  place  of  delivery  between  the  value  when 
acceptance  was  refused  and  the  contract  price 
with  the  addition  of  the  consequent  necessary 
expenses,  the  amount  of  which,  being  a  matter 
of  evidence,  is  properly  within  the  province 
of  the  court  below  to  determine.  Chapman  v. 
Larin,  iv.,  349. 

243.  Executors  —  Powers  —  Sale  of  wild 
lands — Unknown  quantity  —  Specific  perform- 
ance.}— ^A  sale  of  a  lot  of  wild  land  of  un- 
known area  at  so  much  per  acre,  by  execu- 
tors under  powers  to  sell  such  portion  as 
might  be  necessary  to  pay  debts  due  by  their 
testator,  proved  upon  survey  to  exceed  the 
estimate  made  before  the  sale  both  as  to  the 
quantity  of  land  and  the  amount  necessary  to 
meet  the  liabilities. — Held,  reversing  the  judg- 
ment appealed  from,  that  the  purchaser  at  a 
rate  per  acre  was  entitled  to  conveyance  of  the 
whole  of  the  lot  so  sold,  and  that  the  execu- 
tion of  such  conveyance  would  not  constitute  a 
breach  of  trust  under  the  will.  (See  2  B.  C. 
Rep.  67.)     Sea  v.  McLean,  xiv.,  632. 

244.  Sale  of  land  —  Specific  performance  — 
Agreement  to  assign  mortgage  in  part  pay- 
ment —  Second  morlgage  —  Negotiable  instru- 
ment.}— In  a  sale  of  land  for  $4,800,  L.  agreed 
to  give  in  part  payment  a  second  mortgage  on 
another  parcel  for  $2,.^00,  which  was  subse- 
quent to  first  mortgage  for  a  large  amount. 
W.  refused  to  accept  the  mortgage,  and  in  an 
action  on  the  agreement  to  recover  the  pur- 
chase money  and  interest  represented  by  such 
mortgage  it  was  admitted  that  the  mortgage 
was  not  a  first  mortgage,  that  no  notice  had 
been  given  to  W.  of  its  being  a  second  mort- 
gage, nor  had  there  been  any  waiver  of  his 
right  to  demand  a  first  mortgage.  On  the  con- 
trary he  had  asked,  **  Is  this  a  negotiable  in- 
strument?" and  was  told  "  It  is  all  right." — 
Held,  affirming  the  Court  of  Queen's  Bench  for 
Manitoba,  that  under  the  terms  of  the  agree- 
ment plaintiff  was  entitled  to  a  good  market- 
able mortgage — that  is  a  first  mortpage  upon 
the  real  estate — Per  Ritchie,  C.J.  The  words 
^'negotiable  instrument"  did  not  mean  a  nego- 
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tiable  instrument  in  the  nature  of  a  promissory 
note,  but  an  instrument  which  could  be  taken 
into  the  market  as  a  saleable  instrument — Per 
Strong,  J.  An  agreement  to  assign  a  mortgage 
on  land  by  way  of  absolute  transfer  or  sale, 
or,  as  in  the  present  case,  to  assigm  a  mortgage 
on  land  in  payment,  or  part  payment,  of  other 
land  sold  by  the  proposed  transferee  to  the 
proposed  transferor,  is  a  contract  of  which  a 
CJourt  of  Equity  would  decree  specific  perform- 
ance, and  in  carrying  out  a  decree  for  specific 
performance,  the  purchaser  is  always  entitled 
to  a  reference  as  to  title  whatever  may  be  the 
nature  of  the  property  which  is  the  subject  of 
the  sale,  the  right  to  a  reference  of  title  not 
being  confined  to  sales  of  real  estate.  A  Court 
of  Equity  would  not  compel  a  party  who 
agreed  to  purchase  a  mortgage  on  land  simply 
to  take  any  other  than  a  mortgage  of  the  l^al 
estate  free  from  all  prior  incumbrances.  Tne 
title  in  such  a  case  which  the  vendor  of  the 
mortgage  impliedly  undertakes  to  give  is  a 
good  marketable  title,  which  means  a  title  to 
a  mortgage  of  a  legal  estate  in  possession,  just 
as  the  vendor  who  sells  land,  without  saying 
more,  impliedly  agrees  to  shew  a  good  title  to 
both  the  mortgage  debt,  the  money  secured  by 
the  mortgage,  and  to  the  security  holden  for 
the  debt,  the  land ;  and  he  can  only  shew  this 
by  proving  that  the  legal  estate  free  from  all 
incumbrances  has  passed  under  the  mortgage. 
The  same  rule  should  prevail  in  a  court  of  law, 
the  construction  of  contracts  being  the  same 
in  both  jurisdictions.  If  the  agreement  had 
been  executed  the  remedy  of  the  plaintiff  would 
have  been  upon  any  covenants  which  the  trans- 
fer might  have  contained,  or,  if  still  in  fieri,  if 
it  could  be  shewn  there  had  been  any  waiver  of 
the  right  to  call  for  a  good  title,  the  plaintiff 
might  be  concluded ;  and  this  might  have  been 
a  consequence  of  distinct  notice  to  him  during 
the  negotiations  that  the  mortgage  was  upon 
the  equity  of  redemption  only,  but  there  was 
no  proof  of  any  such  waiver  or  acceptance  of 
notice  from  which  it  might  be  inferred — Per 
Henry,  J.  When  it  was  stipulated  in  general 
terms  that  a  mortgage  was  to  be  assigned  the 
agreement  could  only^  be  performed  by  assign- 
ing a  first  mortgage. — Appeal  dismissed  with 
costs.    Litnch  v.  M^ood,  Cass.  Dig.  (2  ed.)  783. 

245.  Specific  performance  —  Title  to  land 
— Objections  to  title — Waiver.] — To  entitle  a 
party  to  a  contract  to  a  decree  for  specific 
performance,  he  must  have  been  prompt  him- 
self in  performance  of  the  obligations  de- 
volving upon  him,  and  always  ready  to  carry 
out  the  contract  within  a  reasonable  time, 
even  although  time  might  not  have  been  of 
the  essence  of  the  agreement.  —  Specific  per- 
formance will  not  be  decreed  when  the  party 
asking  performance  has  declared  his  inability 
to  carry  out  the  agreement  on  his  part. — ^A 
purchaser  of  land  who  takes  possession  of  the 
property  and  exercises  acts  of  ownership  by 
making  repairs  and  improvements,  will  be  held 
to  have  waived  any  objections  to  the  title. — 
Objections  to  title  cannot  be  raised  where  the 
purchaser  has  made  a  tender  of  a  blank  deed 
of  mortgage  for  execution,  for  the  purpose  of 
carrying  out  the  purchase.  Judgment  ap- 
pealed from  (29  N.  S.  Rep.  424)  affirmed. 
Wallace  v.  Uesselin,  xxix.,  171. 

246.  Agreement  to  provide  by  will  —  Ser- 
vices rendered  —  Quantum  meruit. 

See  Specific  Performance,  3. 

247.  Exchange  of  land  —  Time  for  com^ 
pleiion  —  Waiver  —  Notice  —  Rescission, 

See  Specific  Perfobkance.  4. 


36.  Statute  of  Frauds. 

248.  Interest  in  mine  —  Agreement  to 
transfer  portion  of  proceeds  of  sale  —  Statute 
of  Frauds.] — ^An  agreement  by  the  owner  of  an 
interest  in  a  gold  mine  to  transfer  to  an- 
other, in  consideration  of  services  performed 
in  working  the  mine,  a  portion  of  such  own- 
er's share  in  the  proceeds  when  ^t  was  sold 
is  not  a  contract  for  sale  of  an  interest  in 
land  within  the  Statute  of  Frauds.  (24  N.  S. 
Rep.  526,  reversed).  Stuart  v.  Mott^  xxiii., 
384. 

249.  Statute  of  Frauds  —  Memorandum  in 
writing — Repudiating  contract  by.] — ^A  writ- 
ing containing  a  statement  of  all  the  terms  of 
a  contract  for  the  sale  of  goods  requisite  to 
constitute  a  memo.,  under  the  17th  section  of 
the  Statute  of  Frauds,  may  be  used  for  that 
purpose  though  it  repudiates  the  sale.  Judg- 
ment appealed  from  (22  Ont.  App.  R.  468) 
afii)*med.     Martin  v.  Haubner,  xxvi..  142. 

250.  Partnership  —  Dealing  in  land — Sta- 
tute of  Frauds.] — ^A  partnership  may  be  form- 
ed by  a  parol  agreement  notwithstanding  it 
is  to  deal  in  land,  the  Statute  of  Frauds  not 
applying  to  such  a  case.  Judgment  appealed 
from  <G  B.  C.  Rep.  260)  affirmed,  Gwynne 
and  Sedgwick,  JJ.,  dissenting.  Archibald  v. 
McNerhanie^  xxix.,  564. 

251.  Statute  of  Frauds  —  Auction  sale  — 
Name  of  vendor  not  disclosed  —  Unsigned 
contract — Subsequent  correspondence. 

See  Vendor  and  Purchaser,  3. 

252.  Proof  —  Question  for  jury  —  Parol 
agreement — Memo,  in  writing  —  Statute  of 
Frauds. 

See  Evidence,  16. 


37.  Stock  Jobbing. 

253.  Construction  of  "  stock  jobbing " 
memo,  —  Stock  exchange  custom  —  Sale  of 
shares  —  Undisclosed  principal  —  Marginal 
transfer — '*  Settlement  " — Obligation  of  pur- 
chaser. 

See  Principal  and  Agent,  48. 


38.  Suretyship. 

254.  Financial  agenfs  commission — Secur- 
ity for  advances — Suretyship — Indorsement  of 
unused  note — Right  to  commission  for  indors- 
ing— Consideration.] — M..  by  writing,  agreed 
to  become  surety  for  McD.  by  indorsing  a 
promissory  note,  and  McD.  agreed  to  transfer 
property  to  M.  as  security,  to  do  everything 
necessary  to  be  done  to  realize  such  securi- 
ties, to  protect  M.  against  any  loss  or  ex- 
pense in  regard  thereto,  or  in  connection  with 
the  note,  to  pay  him  a  commission  for  indors- 
ing, and  to  retire  note  within  6  months  from 
date  of  agreement.  The  note  was  made  and 
indorsed  and  the  securities  transferred,  but 
was  never  used.  In  an  action  by  M.  for  his 
commission : — Heldy  affirming  the  Court  of 
Appeal  for  Ontario,  Taschereau  and  Gwynne, 
JJ.,  dissenting,  that  M.  having  done  every- 
thing on  his  part  to  be  done  to  earn  his  com- 
mission, and  having  had  no  control  over  the 
note  after  he  indorsed  it,  and  being  in  no  way 
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responsible  for  the  failure  to  discount  it,  was 
entitled  to  the  commission.  McDonald  y. 
Manning,  xiz.,   112. 

255.  Building  railtcay-^Sureiy  for  perform- 
ance of  —  Interpretation  with  rights  of 
$uretjf. 

See  Suretyship,  5. 

256.  Vendor  and  purchaser  —  Agreement 
for  sale  of  lands  —  Deviation  from  terms  — 
Giving  time  —  Secret  dealings — Arrears  of  in- 
terest —  Release  of  lands  —  Discharge  of 
surety — T^ovation. 

See  Principal  and  Surety,  4. 


39.  Tender. 

257.  Tender  —  Unilateral  undertaking  — 
Bond  —  Condition  —  Acceptance.^ — H.  ten- 
dered for  construction  of  a  railway  pursuant 
to  adFertisement,  and  his  offer  was  condition- 
ally accepted.  At  the  same  time  H.  executed 
a  bond  reciting  the  fact  of  the  tender,  con- 
ditioned«  within  4  days,  to  provide  2  accept- 
able sureties  and  deposit  5%  of  the  amount 
of  his  toider  in  the  Bank  of  Montreal,  and 
also  to  execute  all  necessary  arrangements  for 
the  commencement  and  completion  of  the 
work  by  specified  dates,  and  the  prosecution 
thereof  until  completed.  These  conditions 
were  not  performed  and  the  contract  was 
erentnally  given  to  other  persons.  In  an  ac- 
tion on  the  bond : — Held,  affirming  the  judg- 
ment appealed  from  (18  Ont.  App.  R.  415), 
that  the  agreement  made  by  the  bond  was 
unilateral;  that  the  railway  company  was 
tinder  no  obligation  to  accept  the  sureties  of- 
fered or  to  give  H.  the  contract;  that  the 
bond  and  the  agreement  for  the  construction 
of  the  works  were  to  be  contemporaneous 
acts,  and  as  no  such  agreement  was  entered 
into  H.  was  not  liable  on  the  bond.  Brant- 
ford^  W.  d  Lake  Erie  Ry.  Co.  v.  Huffman, 
xix..  336. 

258.  Tender  hy  firm — Assignment  of  inter- 
est —  Alteration  of  specifioation  after  tender 
and  "before  acceptance  —  Provision  insertea 
against  assignment  —  Incomplete  contract — 
Locus  siandi  —  Action.] — On  1st  February, 
1880,  the  c<Hi>oration  of  St.  Gabriel  called 
for  tenders  for  waterworks  for  the  village,  ac- 
cording to  plan  and  specification. — St.  .1.  & 
Co.  tendered  "to  do  the  several  works  of 
supplying  and  laying  water  pipes  in  this  vil- 
lage according  to  plan  and  specification,"  for 
$:^7,G00.99. — ^The  specification  had  no  prohi- 
bition against  transferring  the  contract.  The. 
tender  of  St.  J.  &  Co.,  when  the  tenders  were 
opened  on  2nd  March,  was  the  lowest  but  one, 
that  of  D.  &  Co.  By  a  memo,  of  agreement, 
made  5th  March.  1880.  between  St.  J.  and  C, 
doing  business  together  under  the  name  of 
St.  J.  &  Co.,  and  T.  St.  J.  &  C.  transferred 
all  their  interest  in  or  to  and  by  virtue  of  the 
tender  to  T.  for  $500,  a  further  sum  of 
Jo'X)  to  be  paid  by  T.  when  contract 
should  be  awarded  by  by-law  duly  passed. 
— ^D.  &  Co.  availed  themselves  of  cer- 
tain irregularities  to  withdraw  their  tender, 
the  St.  Gabriel  council  decided  .  to  make 
some  changes  in  the  plans  and  specifications, 
and  at  a  meeting  on  12th  July.  1880,  resolv- 
ed that  the  specification  as  made  by  the  en- 
gineer of  the  corporation,  with  the  corrections 
as  amended  by  the  council,  be  accepted  and 


adopted,  and  that  St.  J.  should  be  allowed  two 
days  to  consider  the  specification  and,  if  he 
should  accept,  that  he  should  attend  on  the 
15th  at  3  p.m.  to  sign  the  contract. — ^The  new 
specification  contained  the  following:  "The 
contractor  will  not  be  permitted  to  sub-let 
any  portion  of  the  work,  except  for  the  de- 
livery of  materials,  without  the  consent  of  the 
municipal  council."  On  15th  July,  St.  J.  and 
C.  went  to  the  office  of  the  respondent's 
notary  to  sign  the  contract.  At  the  same  time 
T.  presented  himself,  and  claimed  the  right 
to  sign  the  contract  as  transferee,  producing 
and  communicating  to  the  mayor,  who  was 
present,  the  document  by  which  St.  J.  &  Co. 
had  transferred  to  him  all  their  interest  in  the 
contract  in  question. — The  mayor  thereupon 
requested  delay  until  the  evening  to  consult 
the  council,  which  was  to  meet  in  accordance 
with  the  terms  of  the  adjournment  on  the,  12th 
July,  when  he  made  a  report  of  the  respective 
pretensions  of  St.  J.  and  C.  and  of  T.  St.  J. 
was  called  upon  by  the  members  of  the  coun- 
cil to  state  whether  T.'s  pretensions  were 
founded,  and  whether  it  was  true  that  he  was 
transferee  of  St.  J.  &  Co.'s  interests  under 
the  tender  which  they  had  submitted.  The  re- 
sult was  that  the  council  determined  not  to 
give  the  contract  to  St,  J.  &  Co.,  but  sent  for 
the  next  lowest  tenderers,  to  whom  they  made 
an  offer  on  the  terms  and  conditions  proposed 
to  St.  J.  &  Co.  at  the  meeting  of  12th  July, 
and  this  offer  being  accepted  it  was  resolved 
to  give  them  the  contract,  and  it  was  signed 
the  next  day. 

St.  J.  in  his  own  name,  and  as  the 
only  person  interested  in  the  tender  of 
St.  J.  &  Co.,  then  instituted  an  action  in 
damages  for  breach  of  the  contract  which  he 
pretended  was  entered  into  between  himself 
and  respondent  under  the  resolutions  of  12th 
July,  1880.— The  Superior  Court  (12  R.  L. 
15)  dismissed  plaintiff's  action,  holding  that 
the  evidence  shewed  no  individual  tender  by 
St.  J.,  but  one  by  St.  J.  and  C,  as  constitu- 
ting the  firm  of  St.  J.  &  Co.,  that  therefore 
the  plaintiff  had  no  locus  standi  to  maintain 
the  action  in  his  own  name ;  that,  besides,  un- 
der the  circumstances  there  never  had  been 
any  completed  contract  between  the  parties; 
the  provision  against  assigning  the  contract 
was  a  material  stipulation  which  had  been 
violated  by  the  assignment  to  T..  and  that  the 
council  had  been  justified  in  refusing  to  ac- 
cept the  tender. — This  judgment  was  reversed 
by  the  Court  of  Review  at  Montreal,  but  re- 
stored by  the  Queen's  Bench. — On  appeal  the 
Supreme  Court  of  Canada,  Henry,  J.,  dis- 
senting, affirmed  the  judgment  of  the  Court  of 
Queen ^8  Bench..  Appeal  dismissed  with  costs. 
St.  James  v.  Corporation  of  St.  Gahriel,  12th 
May,  1885,  Cass.  Dig.  (2  ed.)  147. 

259.  Agreement    as    to    tender — Fraud    hy 
partners — Breach  of  contract — Damages. 
See  Partnership,  4. 


40.  Trade  Custom. 

260.  Sale  of  goods  hy  sample  —  Delivery — 
Inspection. 

See  No.  211,  ante.. 


41.  Varying  Terms. 

261.  Oral  agreement  in  variation  of  written 
contract  —  Consideration.}  —  Defendant  had 
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agreed  in  writing  to  accept  goods  in  payment 
of  two  bills  of  exchange  accepted  by  plaintiff, 
and  plaintiff,  having  deli\^red  the  goods  in 
payment  of  such  bills,  was  subsequently  sued 
by  an  indorsee  of  one  of  them,  and  compelled 
to  pay  it.  In  an  action  to  recover  the 
amount  so  paid  by  plaintiff,  defendant  offered 
evidence  to  shew  that  at  the  time  the  agree- 
ment in  writing  was  made,  the  plaintiff  orally 
agreed  that  the  goods  should  not  be  taken  as 
payment  in  full  of  the  bills,  and  that  he  would 
pay  the  balance  as  soon  as  he  was  able.  The 
Supreme  Court  affirmed  the  judgment  appeal- 
ed from  (20  N.  S.  Rep.  210)  which  held  that 
such  agreement,  if  made,  was  void  for  want 
of  consideration.  Cox  v.  Seelept  6th  May, 
1896. 

262.  Railways  —  Expropriation  of  land  — 
Title  to  land — Tenants  in  common — Propri^- 
iairea  par  indivis — Construction  of  agreement 
— Misdescription — Plans  and  hooks  of  refer- 
ence —  Satisfaction  of  condition  as  to  indem-^ 
nity  —  Registry  laws  —  Estoppel  —  R.  S. 
g.  arts.  5163,  5164.  art,  1590  C.  G.]— The 
provisions  of  the  Civil  Code  respecting  the 
registration  of  real  rights  have  no  application 
to  proceedings  in  matters  of  expropriation  of 
lands  for  railway  purposes  under  the  pro- 
visions of  the  Revised  Statutes  of  Quebec. — 
Pending  expropriation  proceedings  begun 
against  lands  held  in  common,  {par  indivis) 
for  the  purposes  of  appellant*8  railway,  the 
following  instrument  was  signed  and  deliver- 
ed to  the  company  by  six  out  of  nine  of  the 
owners  par  indivi^,  viz. :  "  Be  it  known  by 
these  presents  that  we,  the  legatees  I*atterson 
of  the  Parish  of  Beauport,  County  of  Quebec, 
do  promise  and  agree  that  as  soon  as  the 
Quebec,  Montmorency  and  Charlevoix  Rail- 
way is  located  through  our  land  in  Parishes 
of  Notre-Dame  des  Anges,  Beauport  and 
L'Ange-Gardien,  and  in  consideration  of  its 
being  so  located,  we  will  sell,  bargain  and 
transfer  to  the  Quebec,  Montmorency  and 
Charlevoix  Railway  Company,  for  the  sum  of 
one  dollar,  such  part  of  our  said  land  as  may 
be  required  for  the  construction  and  main- 
tenance of  the  said  railway,  and  exempt  the 
said  company  from  all  damages  to  the  rest 
of  the  said  property,  and  .that  pending  the 
execution  of  the  deeds  we  will  permit  the 
construction  of  said  railway  to  be  proceeded 
with  over  our  said  land,  without  hindrance 
of  any  kind,  provided  that  the  said  railway 
is  located  to  our  satisfaction.  As  witness  our 
hands  at  Quebec,  this  11th  day  of  June,  in  the 
year  of  Our  Lord,  one  thousand,  eight  hun- 
dred and  eighty-six."  Afterwards  the  line  of 
the  railway  was  altered  and  more  than  one 
year  elapsed  without  the  deposit  of  an  amend- 
ed plan  and  book  of  reference  to  shew  the 
deviation  from  the  line  as  originally  located. 
The  company,  however,  took  possession  of  the 
land  and  constructed  the  railway  across  it 
and,  in  -August,  liS89,  the  same  persons  who 
had  signed  the  above  instrument  granted  an 
absolute  deed  of  the  lands  to  the  company 
for  a  consideration  of  five  dollars,  acknowl- 
edged to  have  been  paid,  reciting  therein  that 
the  said  lands  had  "  been  sele<'ted  and  set 
apart  by  the  said  railway  company  for  the 
ends  and  purposes  of  its  railway  and  being 
already  in  the  possession  of  the  said  railway 
company  since  the  eleventh  day  of  June,  one 
thousand  eight  hundred  and  eighty-six,  in  vir- 
tue of  a  certain  promise  of  sale  sous  scing 
priv6  by  the  said  vendors  in  favour  of  the 
said   company."    Neither  of    the    instruments 


were  registered.  G.  purchased  the  New 
Waterford  Cove  property  in  1889  and.  after 
registering  his  deed,  executed  by  all  the  own- 
ers par  indivis,  brought  a  petitory  action  to 
recover  that  part  of  the  property  taken  by 
the  railway  company,  allegmg  that  the  in- 
struments mentioned  constituted  a  donation 
of  the  lands  and  did  not  come  within  the 
operation  of  arts.  5163  and  5164  of  the  Re- 
.  vised  Statutes  of  Quebec.  Held,  that  the 
terms  of  8.-s.  10  of  art.  5164,  R.  S.  Q.  were 
sufficiently  wide  to  include  and  apply  to  do- 
nations ;  that  the  instrument  in  question  was 
not  properly  a  donation,  but  a  valid  agree- 
ment or  accord  within  the  provisions  of  said 
tenth  sub-section,  under  onerous  conditions  of 
indemnity  which  appeared  to  have  been  sat- 
isfied by  the  company ;  that,  as  the  agreement 
stipulated  no  time  within  which  the  new  plan 
should  be  filed  and  the  location  appeared  to 
have  been  made  to  the  satisfaction  of  the  re- 
quired proportion  of  the  owners,  it  was  suf- 
ficient for  the  company  to  file  the  amepded 
plan  and  book  of  reference  at  any  time  there- 
after ;  and  that,  as  the  indemnity  agreed  upon 
by  six  out  of  nine  of  the  owners  par  indivis 
had  been  satisfied  by  changing  the  location  of 
the  railway  line  as  desired,  the  requirements 
of  art.  5164  R.  S.  Q.,  had  been  fully  com- 
plied with  and  the  plaintiff's  action  could  not, 
under  the  circumstances,  be  maintained.  Que- 
bec, Montmorency  d  Charlevoix  Ry.  Co.  v. 
Gibsone;  Oibsone  v.  Quebec,  Montmorency  d 
Charlevoix  Ry.  Co.,  xxix.,  340. 

263.  Oral  agreement  —  Evidence  —  With- 
dmwal  of  questions  from  jury  —  New  trial.] 
— D.  gave  instructions  in  writing  to  H.  re- 
specting the  sale  of  a  coal  mine  on  terms 
mentioned  and  agreeing  to  pay  a  commission 
of  5%  on  the  selling  price,  such  commission 
to  include  all  expenses.  H.  failed  to  effect 
a  sale.  Held,  affirming  the  judgment  appealed 
from  (6  B.  C.  Rep.  505),  that  in  an  action  bj; 
II.  to  recover  expenses  incurred  in  an  en- 
deavour to  make  a  sale,  and  reasonable  re- 
muneration, parol  evidence  was  admissible  to 
shew  that  the  written  instructions  did  not 
constitute  the  whole  of  the  terms  of  the  con- 
tracts, but  there  had  been  a  collateral  oral 
agreement  in  respect  to  the  expenses,  and 
that  the  question  as  to  whether  or  not  there 
had  been  a  collateral  oral  agreement  in  re- 
spect to  the  expenses  and  that  the  question  as 
to  whether  or  not  there  was  an  oral  contract 
in  addition  to  what  appeared  in  the  written 
instructions  was  a  question  that  ought  to 
have  been  submitted  to  the  jury.  Dunsmuir 
v.  Loicenbcrg,  Harris  d  Co.,  xxx.,  334. 

264.  Written  instrument  —  Collateral  parol 
agreement  —  Work  and  labour  done  —  Lien. 

Sec  EviDEXCB.  221. 

265.  Railways  —  Expropriation  —  Title  to 
lands  —  PropriHaires  par  indivis  —  Plans, 
surveys,  books  of  reference  —  Estoppel  — 
Satisfaction  of  condition  as  to  indemnity — 
Application  of  statute — Registry  latcs — Con- 
struction of  agreement. 

See  Railways,  32. 

266.  Sale  of  goods  —  Evidence  to  vary 
written  itistrument  —  Mistake  —  Admission 
of  evidence. 

See  No.  180,  ante. 
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COKTRAINTE  PAR  CORPS. 

1.  Appeal  —  Jurisdiction  —  Amount  in 
controversy  —  Secretion  of  estate  hy  insolvent 
— Contrainte  par  corps  —  Arts.  885,  888  C. 
P'  Q-3 — On  a  contestation  of  a  statement  of 
an  insolvent  trader  by  a  creditor  claiming  a 
som  exceeding  $2,000,  the  judgment  appealed 
from  condemned  the  appellant,  under  the  pro- 
Tisions  of  art  888  C.  F.  Q.,  to  three  months' 
imprisonment  for  secretion  of  a  portion  of  his 
insolvent  estate,  to  the  value  of  at  least  $6,- 
OOO.  Held^  that  there  was  no  pecuniary 
amount  in  controversy  and  there  could  be  no 
appeal  to  the  Supreme  Court  of  Canada. 
dement  v.  Banque  Nationale^  xrxiii.,  343. 

2.  Administration  of  minor's  property  — 
Account  —  Reliqudt  de  compte  —  Discretion. 

See  Tutorship,  2. 


CONTRIBUTORI£S. 

See  CoMPAirr  Law — Winding-up  Act. 


COHTROV£RTEB  ELECTION. 

See  Election  Law. 


CONVENTION. 

See  Contract — Treaty. 


CONVERSION. 

1.  Carrier's  contract  —  Shipping  receipt  — 
Limitation  of  liability  —  Damages  —  Negli- 
gence —  Connecting  lines — Wrongful  conver- 
sioti  —  Sale  of  goods  for  non-payment  of 
freight  —  Principal  and  agent  —  Varying 
terms  of  contract.] — ^A  shipping  receipt  with 
conditions  relieving  the  carrier  from  liability 
for  loss  or  damages  arising  out  of  **  the  safe- 
keeping and  carriage  of  the  goods,"  even 
tbough  caused  by  the  negligence,  carelessness 
or  want  of  skill  of  the  oflBcers,  servants  or 
workmen  of  the  carrier,  without  his  fault  or 
privity,  and  restricting  claims  to  the  cash 
value  of  the  goods  at  the  port  of  shipment, 
agreed  for  the  carriage  by  the  defendants'  and 
other  connecting  lines  of  transportation,  and 
made  the  freight  payable  on  delivery  of  the 
foods  at  the  point  of  destination.  The  de- 
fendants had  previously  made  a  special  con- 
tract with  the  plaintiff  but  delivered  the  re- 
ceipt to  his  agent  at  the  point  of  shipment 
with  a  variation  of  the  special  terms  made 
with  him  in  respect  to  all  shipments  to  him 
as  consignee  during  the  season  of  1899.  tfte 
variation  being  shewn  by  a  clause  stamped 
across  the  receipt  of  which  the  plaintiff  had 
no  knowledge.  One  of  the  shipments  was  sold 
at  an  intermediate  point  on  the  line  of  trans- 
portation on  account  of  non-payment  of 
freight  by  one  of  the  companies  in  control  of 
a  connecting  line  to  which  the  goods  had  been 
delivered  by  the  defendants.  Held,  that  tlie 
plaintiff's  agent  at  the  shipping  point  had  no 
authority,  as  such,  to  consent  to  a  variation 
of  the  special  contract,  nor  could  the  carrier 
do  so  by  inserting  the  clause  in  the  receipt 


without  the  concurrence  of  the  plaintiff ;  that 
the  sale,  so  made  at  the  intermediate  point, 
amounted  to  a  wrongful  conversion  of  the 
goods  by  the  defendants,  and  that  they  were 
not  exempt  from  liability  in  respect  thereof, 
at  their  full  value.  Wilson  v.  Canadian  De- 
velopment Co.t  xxxiii.,  432. 

[Leave  to  appeal  to  Privy  CJouncil  granted, 
July,  1903.] 

2.  Seizure  of  chattels  —  Sale  of  perishable 
goods  —  Order  of  court  —  Holding  in  medio. 
See  Sheeifp,  1. 


CONVEYANCE. 

1j  Insolvency  —  Foreign  assignment  — 
Lands  in  Canada — Lew  loci.] — An  assignment 
and  conveyance  in  pursuance  of  foreign  bank- 
ruptcy proceedings  is  ineffectual  to  pass  title 
to  lands  in  Canada.  Macdonald  v.  Georgian 
Bay  Lumber  Co.,  ii.,  364. 

2.  Contract  for  sale  of  land  —  Payment  of 
purchase  money  on  delpvery  of  conveyance — 
Duty  to  prepare.] — A  provision  in  a  contract 
for  purchase  of  land  that  the  purchase  money 
is  to  be  paid  as  soon  .as  the  conveyance  is 
ready  for  delivery  does  not  alter  the  rule  that 
the  (Conveyance  should  be  prepared  by  the  pur- 
chaser. Fournier  and  Taschereau.  JJ..  dis- 
sentmg.     Stevenson  v.  Davis,  xxiii.,  G29. 

3.  Sale  of  land  —  Tender  of  conveyance — 
Objection — Delay — Default  of  vendor  —  Pay- 
ment of  interest. 

See  Vendor  and  Pubchaseb,  30. 

4.  Conveyancing  —  Mortgage  —  Leasehold 
premises — Terms  of  mortgage — Assignment  or 
sub-lease. 

See  MoBTGAOE,  9. 

And  see  Deed — Fraudulent  Conteyances 
— Lease — Mortgage. 


COPYRIGHT. 

I.  Infringement  of  copyright— Textual  copy 
— Source  of  information — Statutory  forms — 
Notice  on  title  page — Deposit  of  copies.] — 
The  publisher  of  a  work  containing  biographi- 
cal sketches  cannot  copy  them  from  a  copy- 
righted work,  even  where  he  has  applied  to 
the  subjects  of  such  sketches  and  been  re- 
ferred to  the  copyrighted  work  therefor. — In 
works  of  this  nature  where  so  much  mav  be 
taken  by  different  publishers  from  common 
sources  and  the  information  given  must  be  in 
the  same  words,  the  courts  will  be  careful  not 
to  restrict  the  right  of  one  publisher  to  pub- 
lish a  work  similar  to  that  of  another,  if  he 
obtains  the  information  from  common  sources 
and  does  not,  to  save  himself  labour,  merely 
copy  from  the  work  of  the  other  that  which 
has  been  the  result  of  the  latter's  skill  and 
diligence. — The  notice  of  copvright  to  be  in- 
serted in  the  title  page  of  a  copyrighted  work 
IS  sufficient  if  it  substantially  follows  the 
statutory  form.  The  omission  of  the  words 
"of  Canada"  in  such  form  is  not  a  fatal 
defect,  and,  even  if  a  dofpct.  it  is  cured  by 
s.-s.  44,  s.  7  of  the  Interpretation  Act. — Do- 
positing  in  the  office  of  the  Minister  of  Agri- 
culture copies  of  a  book  containing  notice  of 
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copyright  before  the  copyright  has  been  •grant- 
ed aces  not  invalidate  the  same  when  granted. 
Oarland  y.  Gemmillf  xiv.,  321. 

2.  Publication  of  dictionaru — Source  of  in- 
formation —  Infringement  —  Evidence — 7'ex- 
tual  copy;] — In  an  action  for  infringement  of 
copyright  in  a  dictionary  the  nnrebutted  evi- 
dence shewed  that  the  publication  complained 
of  treated  of  almost  all  the  subjects  in  the 
exact  words  used  in  the  dictionary  first  pub- 
lished and  repeated  a  great  number  of  errors 
that  occurred  in  the  plaintiff's  work.  Held, 
affirming  the  iudgment  appealed  from.  (Q. 
E.  10  Q.  B.  255).  that  the  evidence  made  out 
a  primd  facie  case  of  piracy  against  the  de- 
fendants which  justified  the  conclusion  that 
they  had  infringed  the  copyright.  Cadieux  v. 
Beauchemin^  xxzi.,  370. 


5.  Appeal  for  coata — Habeas  corpus — Pris- 
oner at  large. 
See  Practice  of   Supreme  Court.   66. 


CORPORATE  SEAL. 

Executed  contract  —  Liability  of  corpora- 
tions.] —  An  executed  contract  for  purposes 
within  its  corporate  powers  and  of  which  it 
receives  benefit  is  binding  upon  a  corporation 
although  the  contract  was  not  executed  under 
the  corporate  seal.  Bemardin  v.  North  Buf- 
fering xix.,  581. 


CORPORATION. 

See  Company  Law  —  Foreign  Corpora- 
tions —  Municipal  Corporations  —  Rail- 
ways— School  trustees. 


COSTS. 


1.  Appeal  iX)R  Costs,  1-5. 

2.  Payment  to  or  by  Parties.  6-34. 

3.  Refusal  of  Costs,  35-68. 

4.  Other  Cases,  69-83. 


1.  Appeal  for  Costs. 

1.  Appeal  for  costs — Jurisdiction — Habeas 
corpus — Prisoner  at  large.] — General  costs  of 
appeal  were  allowed  where  it  appeared  that 
at  the  time  of  instituting  an  appeal  against  an 
order  in  a  matter  of  habeas  corpus,  the  pris- 
oner was  at  large.  Eraser  v.  T upper,  Cass. 
Dig.  (2  ed.)  421;  Cass.  Prac.  (2  ed.)  54,  83. 

2.  Appeal  for  costs — Mistake.] — Though  an 
appeal  will  not  lie  in  respect  of  costs  only,  yet 
where  there  has  been  a  mistake  upon  some 
matter  of  law,  or  of  principle,  which  the  party 
appealing  has  an  actual  interest  in  having 
reviewed,  and  which  governs  and  affects  the 
costs,  the  party  prejudiced  is  entitled  to  have 
the  benefit  of  correction  by  appeal.  Archbald 
V.  deLisle;  Baker  v.  deLislc;  Mowat  v.  de- 
Lisle,  XXV.,  1. 

3.  Quashing  appeal  —  Voluntary  execution 
— Question  of  costs — Estoppel.] — The  court 
may  quash  an  appeal  for  costs  only,  although 
there  may  be  jurisdiction  to  entertain  it. 
Schlomann  v.  Dowker,  xxx.,  323. 

4.  Appeal  for  costs — Hearing  refused. 

See  Appeal,  36. 


I  2.  Payment  to  or  by  Parties. 

I  6.  Construction  of  wUl — Order  on  aUotoing 
I  appeal.]  —  In  a  case  submitted  for  the  con- 
I  struction  of  a  will,  upon  allowing  an  appeal 
I  it  was  ordered  that  the  costs  should  be  paid 
I  by  the  respondents  who  were  executors  and 
I  trustees  out  of  the  general  residue  of  the 
,  estate  of  the  deceased,  but  if  the  residue  should 
have  been  distributed  then  that  costs  should 
be  contributed  by  the  persons  who  should  have 
I  received  portions  of  the  residue  ratably  ac- 
'  cording  to  the  amounts  respectively  received 
I  by  them.     Fisher  v.  Anderson,  iv.,  406. 

I  7.  Mistake — Pleading — Tender  into  court.] 
!  — Appellants  not  having  tendered  with  their 
1  plea  costs  accrued  up  to  and  inclusive  of  its 

production,  ordered  to  pay  the  respondent  the 
I  costs  incurred  in  the  court  of  first  instance. 

The  JEtna  Life  Insurance  Co.  v.  Brodie,  v.,  1. 

8.  Cross-appeal — Motion  to  quash — Tawing 
costs.] — A  motion  to  quash  an  appeal  on  the 
ground  that  it  should  not  have  been  brought 
as  a  substantive  appeal,  but  as  a  cross-appeiaJ, 
was  dismissed.  But  the  respondent  having 
succeeded  in  having  the  judgment  of  the  court 
below  varied  (reversed  on  one  point  and  af- 
firmed on  another),  was  allowed  costs  as  of 
cross-appeal  taken  under  rule  61.  Brunei  v. 
Pilon^  v.,  at  p.  356;  Cass.  S.  C.  Prac.  (2  ed.) 
164. 

9.  Controverted  election  —  Preliminary  ob- 
jections— Onus  probandi.] — Costs  allowed  on 
dismissal.  Strong,  J.,  dissenting,  in  view  of 
established  jurisprudence  followed  in  the  court 
below.    Stanstead  Election  Case,  xx.,  12. 

10.  Objection  taken  in  factum — Quashing 
for  want  of  jurisdiction  —  Counsel  fee.] — 
When  objection  to  the  jurisdiction  is  taken  in 
the  factum  and  motion  to  quash  the  appeal 
made  at  the  earliest  convenient  time,  general 
costs  will  be  allowed  and  counsel  fees  as  of  a 
motion  to  quash ;  the  counsel  fee  being  in  the 
discretion  of  the  taxing  officer  subject  to  in- 
crease by  order  of  the  court  or  a  judge.  Dan- 
jon  V.  Marquis  (iii.,  251)  ;  Reid  v.  Ramsay; 
McGowan  v.  Mockler.  Cass.  Prac.  (2  ed.), 
81,  82 ;  Cass.  Dig.  (2  ed.)  pp.  420,  421. 

11.  Certiorari — Quashing  appeal  for  want 
of  jurisdiction — Objection  taken  by  court.] — 
On  an  appeal  from  a  judgment  of  the  Court 
of  Queen's  Bench  for  Manitoba  making  abso- 
lute a  rule  to  quash  a  conviction  brought  up  on 
certiorari  from  a  magistrate's  court,  objection 
was  taken  by  the  court  for  want  of  juris- 
diction by  reason  of  the  matter  having  arisen 
before  a  tribunal  that  was  not  a  Superior 
Court.  The  appeal  was  quashed  for  want  of 
jurisdiction  and  costs  allowed  to  the  respond- 
ent. The  Queen  v.  Kevins.  Cass.  Dig.  (2  ed.^ 
427;  Cass.  Prac.  (2  ed.)  27,  81. 

I  12.  Objection  taken  in  factum  —  Want  of 
I  jurisdiction — Quashing  appeal.]  —  Where  ob- 
I  jection  to  the  jurisdiction  is  taken  in  respond- 
'  ent's  factum  and  motion  to  quash  made  at 
I  the  earliest  convenient  time  the  general  costs 
of  the  appeal  will  be  given  and  a  counsel  fee 
as  on   a  motion   to  quash.       Maire,  etc.,  dc 
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Terrelonne  v.  Scpurs  de  la  Providence,  Cass. 
Dig.  (2  ^.)  434;  Cass.  S.  C.  Prac.  (2  ed.) 
81. 

13.  Appeal — JurUdiction — Amount  in  con- 
troversy— Alfidavits — Conflicting  as  to  amount 
— The  Exchequer  Court  Acts— 50  d  51  Vict, 
c.  16,  M.  51-5S  (D,)—5If  d  55  Vict.  c.  26,  s.  8 
(D.)-—The  Patent  Act—R.  8.  C.  c.  61,  s.  35.] 

— On  a  motion  to  quash  an  appeal  where  the 
respondtfoits  filed  affidavits  stating  that  the 
amount  in  controversy  was  less  than  the 
amount  fixed  by  the  statute  as  necessary  to 
gi\ie  jurisdiction  to  the  appellate  court,  and 
affidavits  were  also  filed  by  the  appellants, 
shewing  that  the  amount  in  controversy  was 
sufficient  to  give  jurisdiction  under  the  sta- 
tute, the  motion  to  quash  was  dismissed,  but 
the  appellants  were  ordered  to  pay  the  costs. 
as  the  jurisdiction  of  the  court  to  hear  the 
appeal  did  not  appear  until  the  filing  of  the 
appellants'  affidavits  in  answer  to  the  motion. 
Dreachel  v.  Auer  Incandescent  Light  Mfg.  Co., 
xxviii.,  268. 

14.  Abandonment  of  expropriation  proceed- 
ings— Usurpation  of  land^Illegal  detention.] 
— After  the  commencement  of  expropriation 
proceedings  the  city  took  possession  of  lands, 
constructed  works  thereon  and  incorporate^ 
it  with  a  public  street.  Acting  under  a  spe- 
cial statute  subsequently  passed,  the  expro- 
priation proceedings  were  abandoned  without 
l)ayment  of  indemnity  or  return  of  the  prop- 
erty. The  declaration  in  an  action  by  plain- 
tiflP  to  obtain  relief  was  defective  but  an 
amendment  was  ordered  under  s.  63,  Supreme 
and  Exchequer  Courts  Act  for  the  purpose  of 
determining  the  actual  controversy  and  as 
defendant's  conduct  had  been  tyrannical  and 
flagrantly  illegal  the  plaintiff  was  allowed  his 
costs  in  all  the  courts.  City  of  Montreal  v. 
Hogan,  xxxi..  1. 

15.  Contract  for  sale — Action  for  price — 
Counterciaim — Specifio  performance — Costa.] 
— In  an  action  for  the  price  of  land  under  an 
agreement  for  sale,  or  in  the  alternative  for 
possession,  defendant  filed  a  counterclaim  for 
specific  performance  and  paid  into  court  the 
amount  of  the  purchase  money  and  interest, 
demanding  therewith  a  deed  with  covenants 
of  warranty  of  title.  Plaintiff  proceeded  with 
his  action  end  recovered  judgment  at  the  trial 
for  the  amount  claimed  and  costs,  including 
costs  on  the  counterclaim,  the  decree  directing 
him  to  give  the  deed  demanded  by  the  defend- 
ant as  soon  as  the  costs  were  paid.  The  ver- 
dict was  affirmed  by  the  court  en  banc.  Held, 
reversing  the  judgment  appealed  from  (33  N. 
S.  Rep.  334),  that  as  defendant  had  succeed- 
ed on  his  counterclaim  he  should  not  have 
been  ordered  to  pay  the  costs  before  receiving 
his  deed  and  the  decree  was  varied  by  a  direc- 
tion that  he  was  entitled  to  his  deed  at  once 
with  costs  of  appeal  to  the  court  below  en 
banc,  and  to  the  Supreme  Court  of  Canada 
against  plaintiff.  Parties  to  pay  their  own 
costs  in  court  of  first  instance. —  Held,  per 
Gwynne,  J.  Defendant  should  have  all 
costs  subsequent  to  the  payment  into  court. 
Millard  v.  Darrow,  xxxi.,  196. 

16.  Controverted  election — Change  of  soli- 
citors — Payment  of  costs  —  Stay  of  proceed- 
ings  on  appeal.] — ^While  an  appeal  was  pend- 
ing, on  1st  October^  1901,  motion  was  made 
for  a  change  of  solicitors  of  record  and  was 
granted  on  deposit  being  made  of  $400  to 
secure    former   solicitor's   costs.      Thereupon 

8.  c.  D. — 13 


counsel  for  appellant  stated  that  an  agreement 
for  postponement  of  the  hearing  had  been 
come  to  and  the  order  for  postponement 
was  ma(}e  accordingly.  Beaudin,  K.C., 
then  asked  leave  to  present  a  petition 
to  have  a  new  petitioner  appointed  on 
the  ground  that  the  postponement  was  the 
result  of  fraudulent  collusion  between  the 
new  solicitors  and  the  former  petitioner  who 
had  been  paid  to  abandon  proceedings.  Leave 
for  the  application  was  granted  after  notice 
in  order  that,  if  collusion  were  proved,  the 
order  to  postpone  might  be  rescinded.  On 
22nd  November  another  motion  to  change 
solicitors  was  made  and  granted,  on  consent  of 
parties,  the  hearing  being  ordered  to  be  per- 
emptorily fixed  for  the  term  then  in  session 
and  not  later  than  29th  November.  This 
date  for  hearing  was  fixed  by  the  court  suo 
mot^.  On  29th  November  appellant's  counsel 
applied  to  stay  proceedings  till  costs  of  the 
solicitor  on  the  record  from  1st  October  to 
22nd  November  had  been  paid.  The  order 
was  refused  and  the  hearing  ordered  to  pro- 
ceed forthwith.  Upon  appellant's  counsel 
stating  that  the  case  could  not  be  distin- 
guished from  the  Two  Mountains  Election 
Case  (31  Can.  S.  C.  R.  437)  the  appeal  was 
dismissed  with  costs.  Terrebonne  Election 
Case,  29th  November,  1901. 

17.  Provincial  bonds — Succession  duties — • 
Exempted  securities — Sale  under  icill—Duty 
on  proceeds — Proceedings  by  or  against  the 
Crotcn — Costs.] — Costs  will  be  given  for  or 
against  the  Crown  as  in  other  cases.  Juris- 
prudence of  Privy  Council  and  Supreme  Court 
of  Canada  stated  as  settled  by  a  number  of 
cases  specially  referred  to.  Lovitt  v.  Attor- 
ney-General of  Nova  Scotia,  xxxiii.,  350. 

18.  Increased  counsel  fee — Application  in 
chambers — Quashing  appeal. 

See  Practice  of  Supreme  Court,  (>5. 

19.  Misconduct  of  administrator — Refusal 
to  facilitate  liquidation  of  estate — Personal 
litigation  —  Order  charging  his  share  with 
costs. 

See  Executors  and  Administrators,  2. 

20.  Security — Special  baU  —  Exoneretur — 
Practice. 

See  Appeal,  3. 

21.  Assignment  for  benefit  of  creditors — 
Lien  of  execution  creditor — Costs  of  appeal — 
Limitation  of  appeal. 

See  Appeal,  341. 

22.  Quebec  License  Act,  1878— Refusal  of 
license — Tender — Mandamus. 

See  Liquor  Laws.  13. 

23.  Application  for  appeal  per  saltum — 
Taxation  of  fee. 

See  Appeal,  1^6,  317,  318. 

24.  Filing  factum — Motion  for  non  pros. — 
Indulgence  on  terms. 

See  Practice  of  Supreme  Court,  29. 

25.  Adding  parties — Transfer  of  plaintiff's 
interest — Attempt  to  get  party  r9sponsible  for 
costs — Costs  on  motion. 

See  Practice  op  Supreme  Court,  226. 
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26.  Appeal — Obstructions  by  party — Settl- 
ing case — Order  extending  time — Special  order 
as  to  costs  in  both  courts. 

See  Practice  of  Supbeme  Court,  79,  122. 

27.  Reimbursement  of  costs  paid  under  Su- 
preme Court  order — Reversal  of  judgment  by 
Privy  Council, 

See  Practice  of  Supreme  Court,  67. 

28.  Solicitor  and  client — Fund  in  court — 
Lien — Priority  of  payment. 

See  Solicitor,  9. 

29.  Appeal  —  Incomplete  record — Case  re- 
mitted to  trial  court — Directions  as  to  costs. 

See  Practice  of  Supreme  Court,  36. 

30.  Appeal — Cross-appeal  to  Privy  Council 
— Practice — Stay  of  proceedings — Costs  or- 
dered to  be  coats  in  the  cause. 

See  Practice  of  Supreme  Court,  231,  232. 

31.  Appeal — Jurisdiction  —  Special  leave — 
R.  S.  C,  c.  1S5,  ss,  40,  42— Form  of  applica- 
tion and  order — Cross-appeal  to  Prtvy  Coun- 
cil— Inscription  pending  such  appeal — Stay  of 
proceedings — Costs  allowed. 

See  Practice  of  Supreme  Court,  232. 

32.  Telephone  pole — Negligence — Party  to 
suit — Costs  on  unnecessary  proceeding. 

See  Negligence,  192. 

33.  Appeal  per  saltum  —  Motion  granted 
with  costs  to  be  costs  in  the  cause. 

See  Practice  of  Supreme  Court,  195. 

34.  Stamps  on  election  petition — Technical 
objections  to  form — Pr^te-nom — Preliminary 
objections — Abandonment  of  proceedings — Re- 
instatement— Costs — Matter  of  procedure. 

See  Election  Law,  118. 


3.  Refusal  of  Costs. 

35.  Appeal  standing  dismissed  on  equal  di- 
vision— Discretion  of  court  in  aioarding  costs 
saved— 38  Vict.  c.  11,  s.  38.]— By  the  Act  38 
Vict.  c.  11,  s.  38,  the  Supreme  Court  of  Can- 
ada being  authorized,  in  its  discretion,  tx>  order 
payment  of  costs  of  appeal,  the  decision  in 
this  case,  being  on  an  equal  division  that  the 
respondent  should  not  have  costs,  did  not 
necessarily  prevent  the  majority  of  the  court 
from  ordering  the  payment  of  costs  of  appeal 
in  other  cases  of  an  eoual  division  of  opinion 
amongst  the  judges.  The  Liverpool  and  Lon- 
don and  Globe  Insurance  Co.  v.  Wyld,  i..  606, 
at  pp.  693-690. 

36.  Court  equally  divided — Costs  refused.] 
— T]ie  practice  of  the  court  has  been  to  refuse 
costs  when  the  court  has  been  equallv  divided. 
Curry  v.  Curry,  13th  March.  1880.  Cass.  Dig. 
(2  ed.)  6T6;  McLeod  v.  JV.  B,  Ry,  Co,,  v., 
283;  Cot^  V.  Morgan,  vii.,  1.  McCallum  v. 
Odette,  vii.,  36;  Shield's  v.  Peak,  viii.,  579; 
Milloy  v.  Kerr,  viii.  474;  Megantic  Election 
Case,  viii.,  169;  Trust  and  Loan  v.  Lawra- 
Hon,  X.,  679;  see  also  Cass.  S.  C.  Prac.  (2ed.) 
o3. 

37.  Mutual  error — Preliminary  exception — 
Jurisdiction — Objection  taken  by  court — Divi- 


sion of  costs.]  —  Either  through  erroneous 
views  held  in  common  by  both  parties  or  by 
mutual  agreement  to  let  the  matter  pass  in 
silence  a  question  as  to  the  jurisdiction  of  the 
court  to  hear  an  appeal  was  not  raised  but 
the  case  was  argued  on  the  merits.  The  court 
raised  the  question  proprio  motu  and  quashed 
the  appeal  without  costs.  Bank  of  Toronto 
V.  Les  Cur6,  etc.,  de  la  Nativity  de  da  Sainte 
Vierge,  xii.,  25. 

38.  Quashing  appeal  —  Objection  taken  by 
court.]  —  Where  an  appeal  is  quashed  for 
want  of  jurisdiction  it  will  be  quashed  with- 
out  costs,  if  the  objection  has  been  taken  by 
the  court  itself.  Major  v.  City  of  Three 
Rivers  18  C.  L.  J.  122.  17th  November,  1882, 
Cass.  Dig.  (2  ed.)  422;  Qladtcin  v.  Cummings^ 
3rd  November,  1883,  Cass.  Dig.  (2  ed.)  426)  ; 
Gendron  v.  McDougall,  4th  March,  1885,  Cass. 
Dig.  (2  ed.)  429;  Bank  of  Toronto  v.  Les 
Cur6,  etc.,  de  la  Nativity,  xii.,  25;  Monette  v. 
Lefebvre,  xvi.,  387. 

39.  Printing  of  case  —  Unnecessary  matter 
— One-third  cost  deducted,]  —  The  cost  of 
printing  unnecessary  and  useless  matter  in 
case  was  not  allowed  on  taxation.  L  Heureux 
V.  Lamarche,  xii.,  at  p.  465;  Cass  Dig.  (2 
ed.)  674. 

40.  Claim  on  public  works  contract — 
Waiver  of  legal  rights — Costs  withheld  from 
Croirn.]— Where  a  claim  against  the  Govern- 
ment was  referred  to  arbitration,  the  Crown 
not  insisting  on  its  strict  legal  rights  and  the 
claimants  thereby  put  to  great  expense,  the 
Crown  was  deprived  of  costs  in  all  the  courts. 
The  Queen  v.  Starrs,  xvii.,  118. 

41.  Quashing  appeal — Objection  taken  by 
court— Jurisdiction.] — On  quashing  an  appeal 
for  want  of  jurisdiction  on  suggestion  by  a 
member  of  the  court  at  the  hearing  no  costs 
were  allowed.  Accident  Ins,  Co.  of  N.  A.  v. 
McLachlin,  xviii.,  627. 

42.  Objections  taken  for  first  time  on  ap- 
peal— Amending  answers.] — Where  objections 
were  taken  for  the  first  time  on  appeal  the 
appellant  was  not  allowed  costs.  Canada 
Southern  Ry,  Co.  v.  Norvell;  Canada  South- 
ern Ry,  Co.  V.  Cunningham;  Canada  Southern 
Ry  Co.  V.  Duff;  Canada  Southern  Ry,  Co,  v. 
Outfield,  Cass.  Dig.  (2  ed.)  34;  Cass.  S.  C. 
Prac.  (2  ed.)  83. 

43.  Motion  to  quash — Want  of  jurisdiction 
— Delay  in  application — Refusal  of  costs.] — 
On  quashing  an  appeal  for  want  of  jurisdic- 
tion the  court  refused  costs  because  a  motion 
to  quash  had  not  been  made  at  the  earliest 
convenient  opportunity.  Gendron  v.  Mc- 
Dougall, Cass.  Dig.  (2  ed.)  429;  Cass.  S.  C. 
Prac.  (2  ed.) 

44.  Taxation  in  Supreme  Court  of  Canada 
— Solicitor  and  client,] — ^An  application  for 
an  order  directing  registrar  to  tax  costs  be- 
tween solicitor  and  client  was  refused,  the 
Chief  Justice  stating  that  the  question  was 
duly  considered  by  the  judges  at  the  organiza- 
tion of  the  Supreme  Court,  and  it  was  not 
thought  advisable  to  regulate  costs  between 
solicitor  and  client  Boak  v.  Merchants  Mar, 
Im,  Co.,  Cass.  Dig.    (2  ed.)    677. 

45.  Counsel  fee — Advocate  arguing  appeal 
in  person  as  respondent.]  —  The  respondent 
who  was  an  advocate,  argued  his  appeal   in 
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persoiL  Motion  to  tax  counsel  fee  was  re- 
fused, Fournier  and  Henry,  J  J.,  dissenting. 
Charlevoix  hlcction  C<ise  (  v'alin  v.  Langlois)^ 
Cass.  S.  C.  Prac.  (2  ed.)   140. 

46.  Application  for  habeas  corpus — Appeal 
in  favorem  liheriatis.'\— Costs  are  not  given, 
as  a  general  rule,  in  habeas  corpus  matters. 
In  re  Johnson,  Cass.  Dig.  (2  ed.)  329,  677; 
S.  C.  Prac-    (2  ed.)    53,  83. 

47.  Libels-Slander — Privileged  statements 
— Public  interest  —  Charging  corruption 
against  political  candidate  —  Challenging  to 
sue — Justification — Costs.}  —  The  defendant 
had  caused  a  defamatory  statement  to  be 
printed  in  a  newspaper,  and  on  a  separate 
fly-sheet,  and  circulated  through  the  constitu- 
ency, during  a  Parliamentary  election,  with 
a  printed  challenge  to  the  plaintiff  and  others 
implicated  in  the  charges  made  to  justify  their 
innocence  by  taking  an  action  for  damages  in 
case  they  were  not  guilty,  and  offering  at  the 
same  time  to  make  a  deposit  to  cover  the 
costs  of  suit. — The  Supreme  Court  of  Canada, 
in  affirming  the  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada  (w^hich  had 
reversed  the  judgment  of  the  Superior  Court 
in  favour  of  the  plaintiff,  and  dismissed  the 
action  with  costs),  refused  to  allow  costs 
under  the  circumstances.  Strong,  C.J.,  dis- 
sented, being  of  opinion  that  the  Superior 
Court  judgment  for  $100  damages  with  costs 
as  of  an  action  for  that  amount  should  be 
restored.     Gauthier  v.  Jeannotte,  zzviii.,  590. 

48.  Assignment  for  benefit  of  creditors — 
Fraudulent  preference  —  Bribery.}  —  Where 
the  api>ellant  was  an  inspector  of  an  insol- 
vent estate  and  participated  in  arrangements 
intended  to  secure  a  fraudulent  preference  to 
a  particular  creditor  the  appeal  was  allowed 
with  costs  but  the  action  against  him  was 
dismissed  without  costs  and  an  order  made 
that  no  costs  should  be  allowed  in  any  of  the 
courts  below.  Brigham  v.  Banque  Jacques- 
Cartier,  xxx.,  429. 

49.  Action  for  personal  injuries — Prescrip- 
tion— Failure  to  plead  exception  —  Judicial 
notice  of  limitation  —  Dismissal  of  action — 
Arts,  2188,  2262,  2267  C,  0.]— In  an  action 
for  bodily  injuries  where  the  extinction  of  the 
right  of  action  by  prescription  was  not  plead- 
ed or  raised  in  the  courts  below  and  upon  an 
appeal  the  prescription  was  judicially  noticed 
and  the  action  dismissed,  the  appeal  was  al- 
lowed without  costs.  City  of  Montreal  v. 
UcQee,  xxx.,  582. 

50.  Construction  of  written  contract — 
Specifications  —  **  From  "  and  **  to  "  streets 
— Reference  to  annexed  plan — Mistake — Ap- 
portionment of  costs,} — Where  the  contentions 
of  neither  party  were  fully  adopted,  the  ap- 
peal was  allowed  without  costs  in  the  Supreme 
Court  of  Canada.  City  of  Montreal  v.  Can- 
adian Pac.  Ry.  Co.,  xxxiii.,  390. 

51.  Appeal — Jurisdiction — Objection  taken 
by  courP--4Juashing  appeal. 

See  Appeal,  109,  111. 

52.  Irrelevant  matter  in  factum — Censure 
of  solicitor — Loss  of  costs. 

See  Practice  of  Supreme  Court,  28. 

53.  Equal  division  of  opinion  —  Judgment 
helotc  standing  affirmed — Dismifisal  of  appeal 
u;ithout  costs,  ' 

See  EuECTiON  Law,  73. 


54.  Appeal  —  Equal  division  of  opinion — 
Dismissal  without  costs. 

See  Appeal,  163. 

55.  Appeal  —  Equal  division  of  opinion — 
Dismissal  without  costs. 

See  Liquor  Laws.  2. 

56.  Scandalous  reflections  in  appellant's 
factum — Ordered  to  be  taken  off  files — Costs 
withheld. 

See  Practice  of  Supreme  Court,  15. 

57.  Expropriation  of  land — Award  less  than 
amount  offered — Special  matter  considered  by 
arbitrators — Refusal  of  costs. 

See  Arbitrations,  28. 

58.  Application  to  court — Setting  down  Ex- 
chequer Court  appeal  —  Hearing — Lapse  of 
time — New  point  of  practice — Costs  withheld. 

See  Practice  of  Supreme  Court,  114. 

59.  Appeal  failing  upon  equal  division  of 
court — Practice — Costs  refused. 

See  RiDEAu  Canal  Lands,  2. 

60.  Question  of  jurisdiction — Failure  to  ob- 
ject in  factum — Mitigation  of  costs. 

See  Appeal,  368. 


of    jurisdiction — 
■Costs  allowed  on 


61.  Quashing  for  want 
Objection  taken  in  factum- 
motion  only. 

See  Appeal,  184. 

62.  Quashing  appeal  —  Objection  taken  by 
court  —  Costs  withheld. 

See  Appeal,  110,  111. 

63.  Question  of  jurisdiction  —  Objection 
taken  by  court — Costs  withheld. 

See  Appeal,  113. 

64.  Taxation  of  witnesses  —  Controverted 
election — Disallowance  in  cases  not  appealed. 

See  Practice  of  Superior  Court,  177. 

65.  New  objection  taken  on  appeal — Pre- 
scription— Costs  withheld. 

See  Limitations  of  Actions;  22. 

66.  Appeal  —  Jterisdiction  —  Award  by 
drainage  referee — R.  S.  C.  c.  135,  s.  24 — 
Costs   withheld — Objection  taken  by  court. 

See  Appeal,  52. 

67.  Appeal  ~  Dismissal  for  want  of  prose- 
cution —  Application  to  reinstate  refused 
without  costs  —  Notice  —  Practice. 

See  Practice  of  Sup.  Court,  95,  96,  97. 

68.  Appeal  —  Jurisdiction  —  Final  judg- 
ment —  R.  S.  C.  c.  135,  s.  24 — Costs  redubed. 

See  Practice  of  Sup.  Court,  68. 


4.  Other   Cases. 

69.  In  Exchequer  Court  —  Security  for 
costs — Time  for  application — Petition  of 
right — Discretionary  order.] — Per  Fournier, 
J.,  in  the  Exchequer  Court  of  Canada. 
Where,  by  a  letter  addressed  to  the  suppliant, 
the  Secretary   of   the   Public  Works    Depart- 


391 


COUNSEL. 


392 


ment  stated,  that  he  was  desired  by  the  Min- 
ister of  Public  Works  to  offer  the  sum  of 
$3,950  in  full  settlement  of  the  suppliant's 
claim  against  the  department,  an  application 
on  behalf  of  the  Crown  for  security  for  costs 
was  refused,  on  the  ground  that  the  power  of 
ordering  a  party  to  give  security  for  costs, 
being  a  matter  of  discretion  and  not  of  abso- 
lute right,  the  Crown  in  this  case  could  suf- 
fer no  inconvenience  from  not  getting  security, 
as  well  as  on  the  ground  of  delay  in  making 
the  application.  Application  for  security  for 
costs  in  the  Exchequer  Court  must  be  made 
within  the  time  allowed  for  filing  statement 
in  defence,  except  under  special  circum- 
stances.    Wood  V.  The  Queen,  vii.,  631. 

70.  Action  hy  firm  of  solicitors — Set-off — 
Mutual  debts — Appeal — Final  judgment.] — 
In  an  action  by  a  firm  of  attorneys  for  costs 
defendants  cannot  set  off  a  sum  naid  by  one 
of  them  to  one  of  the  attorneys  for  special 
services  rendered  by  him,  there  being  no 
mutuality  and  the  payment  not  being  for  the 
general  services  c6vered  bv  the  retainer  to  the 
firm. — Per  Taschereau.  J.  The  judgment  of 
the  Court  of  Appeal  affirming  the  Divisional 
Court  judgment  on  appeal  from  a  report  of 
the  taxing  officer  on  a  reference  is  not  a  final 
judgment  from  which  an  appeal  lies  to  the  Su- 
preme Court  of  Canada.  McDouqall  v.  Cam- 
eron; Bickford  v.  Cameron,  xxi.,  379. 

71.  Supreme  and  Exchequer  Courts  of  Can- 
ada —  Parol  evidence — Quantum  meruit.! — 
In  proceedings  before  the  Supreme  and  Ex- 
chequer Courts  of  Canada  an  attorney  has 
the  right  to  establish  the  quantum  meruit  of 
his  services  by  oral  evidence  in  an  action  for 
his  costs.    Paradis  v.  Bossi.  xxi.,  419. 

72.  Distraction  —  Motion  to  amend  plead- 
ings.']— In  appeal,  where  distraction  of  costs 
has  not  been  asked  for  by  the  pleadings,  or  by 
the  factum,  it  should  be  asked  for  when  judg- 
ment is  rendered.  If  not  then  asked  for,  any 
subsequent  application  must  be  made  to  the 
court  upon  notice  to  the  other  side. -See  Con- 
verse V.  Clarke.  12  L.  C.  R.  402 :  The  Water- 
tDorks  Co.  of  Three  Rivers  v.  Dostaler,  18  L. 
C.  J.  196:  Lator  v.  Campbell,  7  Legal  News, 
163.  Letourneux  v.  Dansereau.  Cass  Dig. 
(2  ed.)  677;  Cass.  S.  C.  Prac.  (2  ed.)  84. 

73.  Estoppel  —  Loss  o}  right  of  appeal — 
Acquiescence  in  judgment — Reception  of  costs 
by  appellant.] — The  judgment  appealed  from 
gave  certain  costs  to  the  appellant  which 
were  taxed  and  paid  to  him  out  of  moneys 
in  court  to  the  credit  of  the  cause.  A  motion 
to  quash  the  appeal  was  made  on  the  ground 
that  by  accepting  these  costs  the  appellant 
has  acquiesced  in  the  judgment  appealed  from 
by  taking  a  benefit  thereunder.  Held,  that 
the  reception  of  these  costs  was  in  no  way 
inconsistent  with  the  appeal  against  the  con- 
struction the  judgment  placed  upon  the  will 
in  dispute  in  the  case.  In  re  Ferguson; 
Turner  v.  Bennett;  Turner  v.  Carson^  xxviii., 
38. 

74.  Appeal  —  Discretion  of  court  appeal- 
ed from — Costs.] — It  is  only  when  some  fun- 
damental principle  of  justice  has  been  ignored, 
or  some  other  gross  error  appears  that  the 
Supreme  Court  will  interfere  with  the  discre- 
tion of  provincial  courts  in  awarding  or  with- 
holding costs.  Smith  v.  St.  John  City  Ry. 
Co,;    Consolidated    Electric    Co.   v.   Atlantic 


Trust  Co.;  Consolidated  Electric  Co,  v.  Pratt, 
xxviii.,  603. 

75.  Drainage — Qualification  of  petitioner — 
**  Lc^t  revised  assessment  roll " — R.  S.  O. 
(1897)  c.  22$ — Costs  of  non-appealing  party.] 
— ^The  judgment  appealed  from  (1  Ont.  L. 
R.  156.  292)  reversed  the  trial  court  judg- 
ment (32  O.  R.  247)  and  held  that  the  ".last 
revised  assessment  roll "  governing  the  sta- 
tus of  petitioners  in  proceedings  under  the 
Drainage  Act.  was  the  roll  in  force  at  the 
time  the  petition  was  adopted  by  the  munici- 
pal council  and  referred  to  the  engineer  for 
report,  and  not  the  roll  in  force  at  the  time 
that  the  by-law  was  finally  passed.  The  con- 
tractor had  been  made  party  in  the  Court  of 
Appeal  for  Ontario  and  appeared  at  the  hear- 
ing, but  did  not  himself  appeal.  The  judg- 
ment appealed  from  held  that  the  effect  of  al- 
lowing the  appeal  did  not  give  him  any  costs 
on  the  appeal.  The  Supreme  Court  aflSrmed 
the  judgment  appealed  from.  ChaUoner  v. 
The  Township  of  Lobo,  xxxii.,  505. 

76.  Privy  Council  judgment — Rule  in  Su- 
preme Court — Special  circumstances. 

See  Practice  of  Sitpebiob  Coubt,  229. 

77.  Lien  by  solicitor — Money  deposited  in 
court — Opposition  en  sous  ordre  —  Art.  753 
C.  C.  P. — Sub-collocation. 

See  Opposition,  16. 

78.  Judgment  dismissing  appeal  —  Non^ 
procedendo— Default  of  appearance. 

See  Practice  of  Superior  Court,  91. 

79.  Execution  for  costs  of  Supreme  Court 
judgment  —  Stay  of  proceedings — Amount  in 
dispute — Appealr--Jurisdiction. 

See  Practice  of  Sup.  Court,  249. 

80.  Stay  of  proceedings  in  court  below  — 
Subsequent  reference — Order  as  to  costs  gen- 
erally. 

See  Appeal,  323. 

81.  Taxation  in  suit  against  school  trustees 
— Application  by  ratepayer — Jurisdiction  of 
provineial  courts — Interference  on  appeal. 

See  Appeal,  179. 

82.  Immoral  agreement — Trust — lAen  for 
costs — Evidence — Husband  and  wife. 

See  Contract,  162. 

83.  Counterclaim  by  solicitor  against  sher- 
iff's  fees — Signed  bill  of  costs — Set-off. 

See  Solicitor,  10. 


COUNSEL. 

Right  of  action  for  fees  —  Retainer  —  Re- 
fresher —  Fishery  commission  —  Petition  of 
right — Quantum  meruit — Lex  loci.] — An  ad- 
vocate of  the  Province  of  Quebec,  one  of  Her 
Majesty's  counsel,  was  retained  by  the  Govern- 
ment of  Canada  as  of  counsel  for  Great  Bri- 
tain before  the  Fishery  Commission  at  Halifax 
pursuant  to  the  Treaty  of  Washington.  As 
to  terms  of  retainer,  the  judge  in  the  Ex- 
chequer  Court  found  "  that  each  of  the  coun- 
sel engaged  was  to  receive  a*  refresher  equal  to 
the  retaining  fee  of  $1,000.  that  they  were  to 
be  at  liberty  to  draw  on  a  bank  at  Halifax 
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for  $1,000  a  month  during  the  sittings  of  the 
commission,  that  the  expenses  of  the  suppliant 
and  his  family  were  to  be  paid,  and  that  the 
final  amount  of  fees  was  to  remain  unsettled 
until  after  the  award."  The  amount  awarded 
by  the  commissioners  was  $5,500,000.  The 
suppliant  claimed  $10,000  as  his  remuneration, 
in  addition  to  $8,000  already  received  by  him. 
Held,  per  Fournier,  Henry  and  Taschereau, 
jrj..  that  the  suppliant,  under  the  agreement 
entered  into  with  the  Crown,  was  entitled  to 
snie  by  petition  of  right  for  a  reasonable  sum 
in  addition  to  the  amount  paid  him,  and  that 
$8,000  awarded  him  in  the  Exchequer  Court 
was  a  reasonable  sum. — Per  Fournier,  Henry. 
Taschereau  and  Gw^ynne,  JJ.  By  the  law  of 
the  Province  of  Quebec,  counsel  and  advocates 
can  recover  for  fees  stipulated  for  by  an  ex- 
press agreement. — Per  Fournier  and  Henry, 
JX  By  the  law  also  of  the  Province  of  On- 
tario counsel  can  recover  for  such  fees. — Per 
Ritchie,  C.J.  As  the  agreement  between  the 
suppliant  and  the  Minister  of  Marine  and 
Fisheries,  on  behalf  of  Her  Ma  jest  v.  was  made 
at  Ottawa,  in  Ontario,  for  services  to  be  per- 
formed at  Halifax,  in  Nova  Scotia,  it  was  not 
subject  to  the  law  of  Quebec ;  that  in  neither 
Ontario  nor  Nova  Scotia  could  a  barrister 
maintain  an  action  for  fees,  and  therefore  that 
the  petition  would  not  lie. — Per  Strong,  J. 
The  terms  of  the  agreement,  as  established  by 
the  evidence,  shewed,  in  addition  to  an  express 
agreement  to  pay  the  suppliant's  expenses, 
only  an  honorary  and  gratuitous  undertaking 
on  the  part  of  the  Crown  to  give  additional 
remuneration  for  fees  beyond  the  amount  of 
fees  paid,  which  undertaking  is  not  only  no 
foundation  for  an  action  but  excludes  any 
right  of  action  as  upon  an  implied  contract 
to  pay  the  reasonable  value  of  the  services  ren- 
dered; and  the  suppliant  could  therefore  re- 
cover only  his  expenses  in  addition  to  the 
amount  so  paid. — Per  Gwynne,  J.  By  the 
Petition  of  Right  Act,  s.  19,  the  subject  is 
denied  anv  remedy  against  the  Crown  in  any 
case  in  which  he  would  not  have  been  entitled 
to  such  remedy  in  England,  under  similar  cir- 
cumstances. By  the  laws  in  force  there  prior 
to  23  &  24  Vict.  c.  34  (Imp.),  counsel  could 
not.  at  that  time,  in  England,  have  enforced 
payment  of  counsel  fees  by  the  Crown,  and 
therefore  the  suppliant  should  not  recover. — 
The  Queen  v.  Dovtre,  vi.,  343. 

[Note. — On  appeal  to  the  Privy  Council,  it 
was  Held,  1.  that  in  Quebec  an  advocate  is  en- 
titled, in  the  absence  of  special  stipulation, 
to  sue  for  and  recover  on  a  quantum  meruit 
in  respect  of  professional  services  rendered  by 
him,  and  may  lawfully  contract  for  a^ny  rate 
of  remuneration  which  is  not  contra  honos 
mores,  or  in  violation  of  the  rules  of  the  bar. — 
2.  That  in  the  absence  of  stipulation  to  the 
contrary,  express  or  implied,  Mr.  Doutre  must 
be  deemed  to  have  been  employed  upon  the  us- 
ual terms  upon  which  such  services  are  ren- 
dered, and  that  his  status  in  respect  both  of 
right  and  remedy  was  not  effected  either  by 
the  lex  loci  contractus  or  the  lex  loci  solu- 
iionis.  —  3.  That  the  Petition  of  Right  Act, 
1876,  8.  19,  8.-8.  3.  does  not  in  such  case  bar 
the  remedy  against  the  Crown  by  petition.  9 
App.  Cases  745.] 


COUNTERCLAIM. 

1.  Solicitor  and  client  —  Action  hy  sheriff 
for  fees — Pleading — Setting  off  claim  for  over- 
charges in  hills  paid^Signed  hill  of  costs. '\ — 


In  an  action  by  the  sheriff  against  a  solicitor 
for  office  fees  and  charges,  the  solicitor  cannot 
counterclaim  for  overcharges  in  former  bills 
paid  to  the  sheriff  by  him  in  respect  of  matters 
in  which  the  solicitor  may  have  acted  for  the 
parties  interested,  because  any  such  over- 
charges, if  recoverable  from  the  sheriff,  do  not 
belong  to  the  solicitor  but  to  the  clients  for 
whom  he  acted,  but,  in  such  an  action,  the 
solicitor  may  set  up  by  way  of  counterclaim 
his  costs  in  a  suit  in  which  he  had  appeared 
for  the  sheriff  notwithstanding  his  omission  to 
render  a  signed  bill  of  the  costs  prior  to  the 
filing  of  the  counterclaim.  Taylor  v.  Rohert- 
son^  xxxi.,  615. 

2.  Action  for  price  of  land — Tender  and  de- 
posit— Demand  of  deed  with  warranty. 

See  Costs,  15. 

3.  Contract  hy  correspondence  —  Post  letter 
— Time  limit — Term  for  delivery — Breach  of 
contract — Damages  —  Counter-claim  —  Condi- 
tion precedent — Right  of  action. 

See  Contract,  217. 


COUNTY  COURTS  AND  JUDGES. 

1.  Statute — Amending  Act — Retroaction — 
Sale  of  lands — Judgments  and  orders.] — Until 
1897  it  was  the  practice  in  Manitoba  for  the 
Court  of  Queen's  Bench  to  grant  orders  for  the 
sale  of  lands  on  judgments  of  the  County  Court 
under  rules  803  et  seq.  of  the  Queen's  Bench 
Act,  1895.  In  that  year  the  Court  of  Queen's 
Bench  decided  that  this  practice  was  irregular, 
and  in  the  following  session  the  Legislature 
passed  an  Act  providing  that  "  in  the  case  of 
a  County  Court  judgment,  an  application  may 
be  made  under  rule  803  or  rule  804,  as  the 
case  may  be.  This  amendment  shall  apply  to 
orders  and  judgments  heretofore  made  or  en- 
tered, except  in  cases  where  such  orders  or 
judgments  have  been  attacked  before  the  pass- 
ing of  this  amendment."  Held,  Sedgewick,  J., 
dissenting,  that  the  words  **  orders  and  judg- 
ments "  in  said  clause  refer  only  to  orders  and 
judgments  of  the  Queen's  Bench  for  sale  of 
lands  on  County  Court  judgments  and  not  to 
orders  and  judgments  of  the  County  Courts. 
Held,  further,  reversing  the  judgment  of  the 
King's  Bench  (13  Man.  L.  R.  419),  Davies,  J., 
dissenting,  that  the  clause  had  retroactive  oper- 
ation only  to  the  extent  that  orders  for  sale 
by  the  Queen's  Bench  on  County  Court  judg- 
ments made  previously  were  valid  from  the 
date  on  which  the  clause  came  into  force  but 
not  from  the  date  on  which  they  were  made. 
Held,  per  Sedgewick.  J.,  that  the  clause  had 
no  retroactive  operation  at  all.  Schmidt  v. 
Ritz,  xxxi.,  G02. 

2.  Powers  of  judge — Scrutiny  of  votes — In- 
quiry into  corrupt  acts. 

See  Canada  Temperance  Act,  1. 

3.  Muncipal  inquiry — Judicial  functions — 
Inferior  trihunal—R,  S.  O.  {1887)  «c.  184,  «• 
477. 

See  Prohibition,  1. 

4.  Jurisdiction — Legislative  authority — Pro- 
vincial courts — Speedy  trials — Criminal  proce- 
dure— Administration  of  justice. 

See  Constitutional  Law,  22. 
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5.  Appeal — Jurisdiction — Case  originating 
in  County  Court — Transfer  to  High  Court. 

See  Appeal,  115. 

6.  Appeal — Jurisdiction — 52  Vict.  c.  87^  s. 
2  {D.)  — Appointment  of  presiding  officers — 
County  Court  Judges — 55  Vict.  c.  JfH  iOnt.)  — 
57  Vict.  c.  51,  s.  5  {Ont.)—58  Vict.  c.  47 
(Ont.) — Construction  of  statute  —  Appeal 
from  assessment — Final  judgment — **  Court  of 
last  resort,'' 

See  Appeal,  114. 

7.  Sheriff — Trespass — Sale  of  goods  by  in- 
solvent— Bona  fides— Judgment  of  inferior  tri- 
bunal— Estoppel — Res  judicata — Bar  to  action 
— Fraudulent  preferences — Pleading. 

See  Insolvency,  22. 


COUIIT. 

1.  Jurisdiction  —  Action  for  redemption — 
Foreign  lands — Lex  ret  sitae — Action  in  per- 
sonam.]— An  Ontario  Court  will  not  grant  a 
decree  for  redemption  of  a  mortgage  on  lands 
in  Ontario  at  suit  of  a  judgment  creditor  of  a 
mortgagor,  whose  judgment  being  registered  is, 
by  statute  in  Manitoba,  a  charge  upon  the 
lands,  the  judgment  creditor  and  mortgagee 
both  having  domicile  in  Ontario. — The  <Mily 
locus  standi  the  judgment  creditor  would  have 
in  an  Ontario  Court  would  be  to  have  direct 
relief  against  the  land  by  means  of  a  sale  to 
which  relief  he  would  be  restricted  in  such  a 
case  in  a  suit  in  the  courts  of  Manitoba,  and  a 
decree  for  a  sale  would  not  have  been  enforce- 
able in  the  latter  province. — A  court  of  equity 
will,  where  personal  equities  exist  between  two 
parties  over  whom  it  has  jurisdiction,  though 
such  equities  may  refer  to  foreign  Iand.s.  give 
relief  by  a  decree  operating  not  directly  upon 
the  lands,  but  directly  in  personam,  but  such 
relief  will  never  be  extended  so  far  as  de- 
creeing a  sale  in  the  nature  of  an  equitable  ex- 
ecution. Henderson  v.  Bank  of  Hamilton^ 
xxiii.,  716. 

2.  Constitution  of  Election  Court — Substitu- 
tion of  new  court — Change  of  name — Contro- 
verted election. 

See  Election  Law,  101. 

3.  Criminal  jurisdiction — Oyer  and  terminer 
— Commission-^Supreme  Court  of  B.  C. — Con- 
stitution, 

See  Habeas  Corpus,  2. 

4.  Jurisdiction  —  Municipal  corporation  — 
Opening  road  allowances — C.  S.  U.  C.  c.  5J^ — 
R.  S.  O,    (1887)    c.  m.  ss.  524,  531. 

See  Municipal  Corporations,  IGO. 

5.  Inferior  tribunal  —  Judge  of  County 
Court — Municipal  inquiry — R.  S.  O.  (1887) 
0,  m,  s.  .^77. 

See  Prohibition,  1. 

6.  Lessor  and  lessee — Ovcrholding  tenant — 
Claim  for  use  and  occupation — Jurisdiction — 
Arts.  887,  888  C,  C.  P. 

See  Landlord  and  Tenant,  23. 

7.  Provincial  tribunals  —  Taxing  costs — In- 
terference by  appellate  court. 

See  Appeal,  179. 


8.  Appeal — Jurisdiction — 52  Vict.  c.  S7,  s.  2 
(D.) — Appointment  of  presiding  officers  — 
County  Court  judges — 65  Vict.  c.  l8  {Ont,)  — 
57  Vict,  c.  51,  s.  5  (Ont.)— 58  Vict.  c.  Jff 
{Ont.) — Construction  of  statute  —  Appeal 
from  assessment — Final  judgment — **  Court  of 
last  resort,** 

See  Appeal,  114. 

9.  Divisional  Court — Appeal  direct — R.  8. 
C.  c.  135 y  s,  26,  s.-s,  3 — Order  in  chambers. 

See  Appeal,  329. 

10.  Appeal — Forfeiture  —  Waiver  —  Ouster 
of  jurisdiction — Objection  taken  by  court. 

See  Appeal,  432. 

11.  Criminal  law — Perjury — Judicial  pro- 
ceeding— De  facto  tribunal — Misleading  justice 
—Jurisdiction  —  Construction  of  statute — R. 
8,  O.  arts,  5551,  5561 — Criminal  Code,  s.  lJi5. 

See  Criminal  Law,  24. 

12.  Construction  of  statute — Special  leave 
to  appeal— "  Judge  of  court  appealed  from  " — 
Jurisdiction— R.  S,  C.  «c.  135,  s,  j^. 

See  Appeal,  330. 


COURT  HOUSES. 

1.  Removal  from  shire  town — R.  8.  N.  8. 
{5  ser.)  c.  20,  1, 

See  Municipal  Corporation,  81. 

2.  Municipal  corporation  —  Construction  of 
statute— 55  Vict,  c,  42,  ss.  397,  W.  J^GO.  473 
{Ont.) — City  separated  from  county — Main- 
tenance of  court  house  and  goal — Care  and 
maintenance  of  prisoners. 

See  Arbitrations,  30. 


COUIIT  OF  EQUITY. 

Agreement  as  to  boundaries — Statute  of 
Frauds — Purchaser  for  value — Notice — Dis- 
cretionary jurisdiction. 

See  Boundary.  2. 


COURT  OF  PROBATE. 

Jurisdiction — Accounts    of    executors    and 
trustees — Res  judicata. 

See  Trusts,  12,  14. 


COURT  OF  REVIEW. 

1.  Jurisdiction — Judgment  in  Court  of  Re- 
view—Judgment in  first  instance  varied — Art. 
43  C.  P.  g_.'-54  d  55  Vict.  c.  25,  s.  3.  ss,  3— 
Construction  of  statute.] — Where  the  Superior 
Court,  sitting  in  Review,  has  varied  a  judg- 
ment, on  appeal  from  the  Superior  Court,  by 
increasing  the  amount  of  damages,  the  judg- 
ment rendered  in  the  court  of  first  instance  is 
not  thereby  confirmed,  and  consequently  there 
cannot  be  an  appeal  direct  from  the  judgment 
of  the  Court  of  Review  to  the  Supreme  Court 
of  Canada  under  the  provisions  of  the  third 
sub-section  of  section  three,  c.  25  of  the  stat- 
'  utes  of  54  &  55   Vict.    (D.),   amending  the 
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Supreme  and  Exchequer  Courts  Act.    Simpson 
X.  Palliscr,  xxix.,  6. 

2.  Jurisdiction — A'eio  trial — Entering  judg- 
ment on  verdict — 34  Vict.  c.  4^  s.  10  {Que,)  — 
55  Vict.  c.  6,  s.  13  {Que.) 

See  Railways,  108. 

3.  Appeal  from  Court  of  Reviei(>— Appeal  to 
Privy  Council — Appealable  amount — 54  &  55 
Vict.  {D.)  c.  25,  8.  5,  s.-ss.  S  d  4—C.  S.  L.  G. 
c.  Tt,  a.  25— Arts.  1115,  1118  C,  C.  P.—R.  8. 
Q.  art.  2311. 

See  Statute,  145. 

4.  Appeal — Right  of  appeal  to  Privy  Coun- 
cil— Construction  of  statute — Final  judgment 
—R.  8.  C.  c.  135,  88.  24  {j).  28  d  29-54  d  55 
Vict.  c.  2.5,  s.  3  (D.) 

See  Appeal,  197. 

5.  Legislative  jurisdiction  —  Appeals  from 
Court  of  Review — 54  d  55  Vict.  c.  25,  s.  3 
{D.) 

See  Constitutional  Law,  31. 

6.  Parties  on  appeal — Practice — Proceeding 
in  name  of  party  deceased — Amendment  on  re- 
vtetD — Jurisdiction — Interference  with  discre- 
tion on  appeal. 

See  Appeal,  139. 


COVENANT. 

1.  Lease  for  one  year — Dominion  license  to 
cut  timber — Warranty  of  title — Quiet  enjoy- 
ment. 

See  Crown  Lands,  92. 

2.  Mortgage  -^  Married  woman  —  Implied 
contract — Disclaimer. 

See  Married  Woman,  4. 

And  see  Contract — Marriage  Laws. 


CRIMINAIi  CONVERSATION. 

Statute  of  Limitations  —  Adulterous  inter- 
course— Damages.] — The  Statute  of  Limita- 
tions is  not  a  bar  to  an  action  for  criminal  con- 
versation where  the  adulterous  intercourse  be- 
tween defendant  and  plaintiff's  wife  has  con- 
tinued to  a  period  within  six  years  from  the 
time  the  action  is  brought.  Judgment  appeal- 
ed from  (27  Ont.  App.  R.  703)  affirmed.— 
Quwre,  Does  the  statute  only  be^in  to  run 
when  the  adulterous  intercourse  ceases,  or  is 
the  plaintiff  only  entitled  to  damages  for  inter- 
course within  the  six  years  preceding  the  ac- 
tion?   King  v.  Bailey,  xxxi.,  338. 


CRIMINAI.  LAW. 

1.  Larceny — Unstamped  promissory  note — 
Valuable  security— 32  d  33  Vict.  c.  21  {D.)  — 
Form  of  indictment.] — S,  was  indicted,  tried 
and  convicted  for  stealing  a  note  for  the  pay- 
ment and  value  of  $258.33,  the  property  of  A. 
McC.  and  another.  The  evidence  shewed  that 
the  note  was  drawn  by  A.  McC.  and  C.  R., 
and  made  payable  to  S.'s  order  and  was  given 
by  mistake  to  S..  it  being  supposed  that 
$258.33  was  due  to  him,  instead  of  $175.00. 


The  mistake  being  immediately  discovered.  S. 
returned  the  note  to  the  drawers,  unstamped 
and  unindorsed,  in  exchange  for  another  note 
of  $175.00,  but  S.  afterwards,  on  the  same  day 
stole  the  note,  caused  it  to  be  stamped,  in- 
dorsed it,  and  tried  to  collect  it.  Held,  revers- 
ing the  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  ( appeal  side ) ,  that 
S.  was  not  guilty  of  larceny  of  '*  a  note  "  or  of 
"  a  valuable  security  "  within  the  meaning  of 
the  statute,  and  that  the  offence  of  which  he 
was  guilty  was  not  correctly  described  in  the 
indictment.     Scott  v.  2'he  Queen,  ii.,  349. 

2.  Reserved  case — Obtaining  money  under 
false  pretences — Preferment  of  indictment — 
Delegation  of  authority  by  Attorney-General — 
32  d  33  Vict.  c.  29,  s.  28— Quashing  indict- 
men*.]— Under  32  &  33  Vict.  c.  29,  s.  28,  the 
Attorney-General  cannot  delegate  to  the  judg- 
ment and  discretion  of  another  the  power 
which  he  is  authorized  personally  to  exercise 
in  directing  that  an  indictment  for  obtaining 
money  by  false  pretences  should  be  laid  before 
the  grand  jury ;  and  it  being  admitted  that  the 
Attorney-General  gave  no  directions  with  re- 
ference to  the  indictment,  in  the  case  reserved, 
a  motion  to  quash  should  have  been  granted. 
[The  judgment  appealed  from  (1  Dor.  Q.  B. 
126)  was  reversed  and  the  conviction  set 
aside.]     Abrahams  v.  The  Queen,  vj.,  30. 

3.  Indictment — Misjoinder  of  counts — Man- 
slaughter— Evidence.]  —  An  indictment  con- 
tained two  counts,  one  charging  murder,  the 
other  manslaughter  of  the  same  person,  on 
the  same  day.  Upon  "a  true  bill,"  found,  a 
motion  to  quash  the  indictment  for  misjoinder 
was  refused,  the  prosecutor  electing  to  pro- 
ceed on  the  first  count  only,  and  the  prisoner 
was  found  guilty  of  manslaughter.  Held, 
affirming  the  Supreme  Court  of  New  Bruns- 
wick (5  P.  &  B.  449),  that  the  indictment  was 
good  and  that  as  the  crime  charged  in  the 
second  count  was  involved  in  that  charged  by 
the  first  count  the  prisoner  could  not  be  pre- 
judiced and  the  trial  had  been  regular. — ^The 
prisoner  was  convicted  of  manslaughter  in  kill- 
ing his  wife,  who  died  10th  November,  1881. 
The  inunediate  cause  of  death  was  acute  in- 
flammation of  the  liver,  which  might  be  occa- 
sioned by  a  blow  or  a  fall  against  a  hard  sub- 
stance. On  17th  October  preceding  her  death, 
the  prisoner  had  knocked  his  wife  down  with 
a  bottle ;  she  fell  against  a  door,  and  remained 
on  the  floor  insensible  for  some  time ;  she  was 
confined  to  her  bed  soon  afterwards  and  never 
recovered.  Evidence  was  given  of  frequent 
acts  of  violence  by  the  prisoner  upon  his  wife 
within  a  year  of  her  death,  by  knocking  her 
down  and  kicking  her  in  the  side.— The  re- 
served questions  were  whether  the  evidence  of 
assaults  and  violence  prior  to  10th  November 
or  17th  October,  1881,  was  properly  received, 
and  whether  there  was  any  evidence  to  Heave 
to  the  jury  to  sustain  the  charge  in  the  first 
count  of  the  indictment?  Held,  affirming  the 
judgment  api)ealed  from,  that  the  evidence  was 
properly  received,  and  that  there  was  evidence 
to  submit  to  the  jury  that  the  disease  which 
caused  her  death  was  produced  by  the  injuries 
inflicted  by  the  prisoner.  Theal  v.  The  Queen, 
vii.,  397. 

4.  Negative  averments — Indictment  for  per- 
jury— Evidence  of  special  facts.] — ^D.,  in  ans- 
wering to  faits  et  articles  on  the  contestation 
of  a  saisie  arrH,  or  attachment,  stated,  among 
other  things,  '*  1st,  that  he,  I).,  owed  nothing 
for  his  board ;  2nd,  that  he,  D.,  from  about  the 
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beginning  of  1880  to  towards  the  end  of  the 
year  1881,  had  paid  the  board  of  one  F..  the 
rent  of  his  room,  and  furnished  him  with  all 
the  necessaries  of  life  with  scarcely  any  ex- 
ception :  3rd,  that  he,  F.,  during  all  that  time, 
1880  and  1881,  had  no  means  of  support  what- 
ever." D.  being  charged  with  perjury,  in  the 
assignments  of  perjury  and  in  the  negative 
averments,  the  facts  sworn  to  by  D.  in  his 
answers  were  distinctly  negatived  in  the  terms 
in  which  they  were  made.  Beld^  that  under 
the  general  terms  of  the  negative  averments  it 
was  competent  for  the  prosecution  to  prove 
special  facts  to  establish  the  falsity  of  the 
answers  given  by  D.  in  his  answers  on  faits 
et  articles y  and  the  conviction  could  not  be 
set  aside  because  of  the  admission  of  such 
proof.  Even  if  the  evidence  was  inadmissible 
there  being  other  charges  in  the  same  count 
which  were  pleaded  to.  a  judgment  given  on 
a  general  verdict  of  guilty  on  that  count  would 
be  sustained.    Downie  v.  The  Queen,  xv.,  358. 

5.  Procedure — Indictment  for  rape — Convic- 
tion for  assault  xcith  intent — Attempt — R.  S. 
V.  c.  llJi,  s.  ISS — Punishment.l — An  assault 
with  intent  to  commit  a  felony  is  an  attempt 
to  commit  such  felony  within  the  meaning  of 
s.  183  of  R.  S.  C.  c.  174.— On  an  indictment 
for  rane  a  conviction  for  assault  with  intent  to 
commit  rape  is  valid. — On  such  conviction  the 
prisoner  was  held  properly  sentenced  to  im- 
prisonment under  R.  S.  C.  c.  102,  s.  38.  John 
V.  The  Queeny  xv.,  384. 

6.  Trial — Felony — Jury  attending  church — 
Preacher's  remarks — Influence  on  jury — Ex- 
pert testimony.^ — In  the  course  of  a  trial  for 
murder  by  shooting  the  jury  attended  church 
in  charge  of  a  constable,  and  the  clergymen 
directly  addressed  them,  referring  to  the  case 
of  a  man  hanged  for  murder  in  P.  E.  I.,  and 
urging  if  they  had  the  slightest  doubt  of  the 
guilt  of  the  prisoner  they  were  trying,  to  tem- 
per justice  with  equity.  The  prisoner  was  con- 
victed. Held,  affirming  the  judgment  of  the 
Court  of  Crown  Cases  reserved  in  Nova  Scotia, 
that,  although  the  remarks  of  the  clergyman 
were  highly  improper,  it  could  not  be  said  that 
the  jury  were  so  influenced  by  them  as  to  affe<?t 
their  verdict. — A  witness  was  called  at  the 
trial  to  give  evidence  as  a  medical  expert  and 
in  answer  to  the  Crown  prosecutor  he  said, 
*'  there  are  indicia  in  medical  science  from 
which  it  can  be  said  at  what  distance  small 
shot  were  fired  at  the  body.  I  have  studied 
this — not  pergonal  experience,  but  from  books." 
He  was  not  cross  examined  as  to  the  grounds 
of  this  statement  and  no  medical  witnesses 
were  called  by  the  prisoner  to  confute  it. 
The  witness  then  stated  the  distance  from  the 
murdered  man  at  which  the  shot  must  have 
been  fired  in  the  case  before  the  court,  and 
on  what  he  based  his  opinion  as  to  it,  giving 
the  result  of  hLs  examination  of  the  body. 
Held,  Strong  and  Fournier,  JJ.,  dissenting, 
that  by  his  preliminary  statement,  the  witness 
had  established  his  capacity  to  speak  as  a 
medical  expert,  and  it  not  having  been  shewn 
by  cross-examination,  or  other  testimony,  that 
there  were  no  such  indicia  as  stated,  his  evid- 
ence as  to  the  distance  at  which  the  shot 
was  Hred  was  properly  received.  Prceper  v. 
The  Queen,  xv.,  401. 

7.  Trial — Crown  cases  reserved — R.  S.  C.  o. 
174,  **•  ^-)^'.  ^oD — !Sunnnoning  jury — Persona- 
tion of  juror  —  Irregularity — Cured  hy  ver- 
dict.]— B.,  found  guilty  of  feloniously  adminis- 
tering poison  with  intent  to  murder,  moved  in 


arrest  of  judgment  on  the  ground  that  one  of 
the  jurors  who  had  tried  the  case  had  not  been 
returned  as  such.  The  general*  panel  of  jurors 
contained  the  names  of  J  oseph  L.  and  Moise  Li. 
The  special  panel  for  the  term  of  the  court, 
at  which  the  ^prisoner  was  tried,  contained  the 
name  of  Joseph  L.  The  sherifiP  served  Joseph 
L.*s  summons  on  Moise  L.,  and  returned 
Joseph  L.  as  the  party  summoned.  Moise  L. 
appeared  in  court,  answered  to  the  name  of 
Joseph,  and  was  sworn  as  a  juror  without 
challenge  when  B.  was  tried.  On  a  reserved 
case.  Held,  per  Ritchie,  C.J..  and  Taschereau, 
and  Gwynne,  JJ.,  that  the  point  should  not 
have  been  reserved  by  the  judge  at  the  trial, 
it  not  being  a  question  arising  at  the  trial 
within  the  meaning  of  R.  S.  O.  c.  174,  s.  259. 
Held,  also  per  Taschereau  and  Gwynne,  JJ., 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench,  that  assuming  the  point  could  be  re- 
served, R.  S.  O.  c.  174,  s.  240  clearly  covered 
the  irregularity  complained  of.  Strong  and 
Fournier,  JJ.,  dissented.  Brisebois  v.  I'he 
Queen,   xv.,   421. 

8.  Assault  on  constable — Serving  summons 
^Indictable  offence — Competency  of  wife  as 
witness — Defendant — R.  8.  C,  c.  162,  s,  SJjfj  R. 
8.  C.  c.  174,  s.  216.] — An  assault  on  a  con- 
stable attempting  to  serve  a  summons  issued 
by  a  magistrate  on  information  charging  viola- 
tion of  the  Canada  Temperance  Act  is  an  as- 
sault on  a  peace  officer  in  the  due  execution 
of  his  duty  and  indictable  under  R.  S.  C.  c. 
102,  8.  84. — On  the  trial  of  an  indictment  for 
such  assault  the  wife  of  the  defendant  is  not 
a  competent  witness  on  his  behalf.  McFarlane 
V.  The  Queen,  xvi.,  393. 

9.  Indictment — Names  of  deceased — A  lias 
dictus — Proof  of  names — Variance.]  —  Where 
two  or  more  names  are  laid  in  an  indictment 
under  an  alias  dictus  it  is  not  necessary  to 
prove  them  all. — J.  was  indicted  for  the  mur- 
der of  A.  J.,  otherwise  called  K.  K.,  and,  on 
trial,  was  convicted  of  manslaughter.  De- 
ceased was  known  by  the  name  of  K.  K.,  but 
there  was  no  evidence  that  she  ever  went  by 
the  other  name.  Held,  affirming  the  Court  of 
Crown  Cases  Reserved  (Quebec),  that  this 
variance  between  the  indictment  and  the  evid- 
ence did  not  invalidate  the  conviction  for  man- 
slaughter.   Jacobs  V.  'The  Queen,  xvi.,  433. 

10.  Criminal  procedure  —  Error  —  Crown 
challenges — Standing  aside  jurors  a  second 
time — Question  of  law  not  reserved  at  trial — 
R.  S.  C.  c.  174,  ss.  104,  259  d  26^.]— When  a 
panel  had  been  gone  through  and  a  full  jury 
had  not  been  obtained  the  Crown  on  the  second 
calling  over  the  panel  was  permitted,  against 
the  objection  of  the  prisoner,  to  direct  eleven  of 
the  jurymen  on  the  panel  to  stand  aside  a 
second  time,  and  the  judge  presiding  at  the 
trial  was  not  asked  to  reserve  and  neither 
reserved  nor  refused  to  reserve  the  objection. 
After  conviction  and  judgment  a  writ  of  error 
was  issued. — Held,  per  Taschereau,  Gwynne 
and  Patterson,  JJ.,  affirming  the  judgment 
appealed  from,  that  the  question  was  one  of 
law  arising  on  the  trial  which  could  have  been 
reserved  under  R.  S.  C.  c.  174,  s.  259,  and  the 
writ  of  error  should,  therefore,  be  quashed. — 
Per  Ritchie.  C.J..  and  Strong  and  Fournier, 
J  J.  That  the  question  arose  before  the  trial 
commenced  and  could  not  have  been  reserved, 
and  as  the  error  of  law  appeared  on  the  face 
of  the  record  the  remedy  by  writ  of  error  was 
applicable.  Brisebois  v.  The  Queen  (15  Can. 
S.  C.  R.  421)  referred  to.— iPcr  Ritchie,  C.J., 
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and  Strong,  Foumier  and  Patterson,  JJ.,  that 
the  Crown  could  not  without  shewing  cause 
for  challenge  direct  a  juror  to  stand  aside  a 
second  time.  Ttie  Queen  v.  Lacomhe  (13  L.  C. 
Jur.  259)  overruled. — Per^Gwynne,  J.  That 
all  the  prisoner  could  complain  of  was  a  mere 
irregularity  in  procedure  which  could  not  con- 
stitute a  mistrial.  Morin  v.  The  Queen,  xviii., 
407. 

11.  Extradition — Forge'rif — Uttering  forged 
order  for  payment  of  money — Forged  indorse- 
ment— Trying  for  ojfeiuee  other  than  that  for 
which  prisoner  extradited  —  Appeal  —  De- 
murret.]  —  The  prisoner  wrs  tried  at  the 
October  Term,  1884,  of  the  Supreme  Court  at 
Halifax,  the  indictment,  charging  —  1.  That 
the  said  J.  C.  did  feloniously  offer,  utter,  dis- 
pose of  and  put  off,  knowing  the  same  to  be 
forged,  a  certain  check  or  order  for  the  pay- 
ment of  money,  which  said  forged  order  is  as 
follows,  that  is  to  say — 

*•  Xo.  E.  43460. 

Halifax,  N.S.,  February  13th,  1884. 
Merchants*  Bank  of  Halifax: 

Pay  William  McFatridge,  or  order,  two 
hundred  and  twenty-four  dollars  and  seventeen 
cents  ($224.17). 

(Sgd.)  Longard  Bros. 

And  indorsed  as  follows :  "  W.  McFatridge." 

With  intent  to  defraud.— 2.  That  the  said  J.  C. 
afterwards,  to  wit,  on  the  day  and  year  afore- 
said, having  in  his  custody  and  possession  a 
certain  other  order  for  the  payment  of  money, 
which  said  last  mentioned  order  is  as  follows, 
that  is  to  saj' — 

Xo.  E.  43460. 

Halifax,  X.S.,  February  13th.  1884. 
Merchants'  Bank  of  Halifax : 

Pay  William  McFatridge,  or  order,  two  hun- 
dred and  twenty-four  dollars  and  seventeen 
cents  (1224.17). 

(Sgd.)  Longard  Bros. 

— ^He,  the  said  James  Cunningham,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at 
Halifax  aforesaid,  feloniously  did  forge  on  the 
l)ack  of  said  last  mentioned  order  a  certain  in- 
dorsement of  said  order  for  the  payment  of 
money,  which  said  forged  indorsement  is  as 
follows,  that  is  to  say,  "  W.  McFatridge," 
with  intent  to  defraud. — 3.  That  the  said  J. 
C.  afterward,  to  wit,  on  the  day  and  year 
aforesaid,  feloniously  did  offer,  utter,  dispose 
of  and  put  off,  a  certain  other  forged  order  for 
the  payment  of  money,  which  forged  order  is 
as  follows,  that  is  to  say — 
Xo.  E.  43460. 

Halifax,  X.S.,  February  13th,  1884. 
Merchants'  Bank  of  Halifax : 

Pay  William  McFatridge,  or  order,  two 
hundred  and  twenty-four  dollars  and  seventeen 
cents    (;j;224.ri>. 

(Sgd.)  Longard  Bros. 

And  indorsed  "  W.  McFatridge." 
With  intent  thereby  then  to  defraud." — Coun- 
sel for  prisoner,  before  the  jury  were  sworn, 
objected  to  the  jurisdiction  of  the  court  on  the 
ground  that  the  indictment  charged  an  offence 
or  offences  different  from  that  for  which  the 
prisoner  was  extradited,  to  which  plea  the 
Attorney-General  demurred.  Judgment  was 
pronounced  sustaining  the  demurrer  and  the 
trial  proceeded.  The  prisoner  was  con- 
victed on  the  first  and  third  counts  of  the  in- 
dictment,   and   acquitted   on   the   second. — At 


the  close  of  the  trial  counsel  for  prisoner  re- 
newed his  application.  The  C.J.,  agreed  to  re- 
serve a  case  for  the  opinion  of  the  judges  and 
submitted : — (1)  Whether  the  prisoner  was  in- 
dicted and  tried  for  another  and  different 
offence,  or  other  and  different  offences,  than 
that  for  which  he  was  extradited  at  the  in- 
stance of  the  Government  of  Canada;  and  if 
so,  whether  the  court  had  jurisdiction  to  try 
and  convict  the  prisoner  of  such  offence  or 
offences. —  (2)  Whether  the  evidence  on  the 
part  of  the  Crown,  as  reported  herewith,  is 
sufficient  to  sustain  a  conviction  on  the  nrst 
and  third  counts  of  the  indictment  or  on  either 
of  those  counts.  The  papers  put  in  evidence 
on  the  trial  to  be  considered  and  read  as  part 
of  the  case. — The  majority  of  the  Supreme 
Court  (N.S.),  Held,  that  the  prisoner  was 
properly  convicted  on  the  third  count  (6  K. 
&  G.  31.)  Held,  per  Foumier,  Henry  and 
Taschereau,  J  J.,  (Ritchie,  C.J.,.and  Strong, 
J.,  dissenting),  that  evidence  of  the  uttering  of 
a  forged  indorsement  of  a  negotiable  check  or 
order  is  insufficient  to  sustain  a  conviction  on 
a  count  of  an  indictment  charging  the  uttering 
of  a  forged  check  or  order.  On  the  second 
question  reserved,  therefore,  the  judgment  of 
the  court  below  should  be  reversed  and  the 
prisoner  ordered  to  be  discharged.  —  Per 
Uitohie,  C.J.  The  question  raised  by  the  de- 
murrer was  not  properly  before  the  Court  in 
Appeal,  the  court  below  having  been  unani- 
mous with  respect  to  it. — Per  Strong,  J.  The 
court  below  rightly  held,  on  the  authority  of 
Hex  V.  Faderman  (Den.  C.  C.  572),  that  the 
question  raised  by  the  demurrer  was  not  prop- 
erly before  the  court,  the  Chief  Justice  having 
given  judgment  on  the  demurrer  overruling  it 
at  the  trial.  Moreover,  there  was  nothing  in 
the  law  under  which  the  prisoner  was  extra- 
dited to  prevent  the  court  from  trying  him 
for  any  offence  for  which  he  was.  according 
to  the  law  of  the  Dominion,  justiciable  before 
it. — Appeal  allowed.  Queen  v.  Cunningham, 
Cass.  Dig.  (2  ed.)   194. 

12.  Criminal  proceeding  —  Contempt  of 
court. ^ — Contempt  of  court  is  a  criminal  pro- 
ceeding.   Ellis  V.  The  Queen,  xxii.,  7. 

13.  Criminal  appeal — Criminal  Code,  1892.  s. 
7'/^ — Undivided  property  of  co-hcirn — Fraudu- 
lent appropriations — Unlaicfully  receiving — R. 
S.  C.  c.  16 Jf,  Hs.  65.  S3.  S').] — Where  on  a 
criminal  trial  a  motion  for  a  reserved  case 
made  on  two  grounds  is  refused,  and  on  appeal 
to  the  Court  of  Queen's  Bench  (ap]>eal  side), 
that  court  is  unanimous  in  affirming  the  deci- 
sion of  the  trial  judge  as  to  one  of  such 
grounds,  but  not  as  to  the  other,  an  appeal  to 
the  Supreme  Court  can  only  be  based  on  the 
one  as  to  which  there  was  dissent. — A  convic- 
tion under  s.  85  of  the  Larceny  Act,  R.  S.  C. 
c.  164,  for  unlawfully  obtaining  property,  is 
good,  though  the  prisoner,  according  to  the 
evidence,  might  have  been  convicted  of  a  crim- 
inal breach  of  trust  under  s.  65. — A  fraudulent 
appropriation  by  the  principal,  and  a  fraudu- 
lent receiving  by  the  accessory,  may  take  place 
at  the  same  time  and  by  the  same  Act. — Two 
bills  of  indictment  were  presented  against  A. 
and  B.  under  ss.  83  and  85  of  the  Larceny 
Act.  By  the  first  count  each  was  charged 
with  having  unlawfully  and  with  intent  to 
defraud  taken  and  appropriated  to  his  own  use 
$7,000  belonging  to  the  heirs  of  C,  so  as  to 
deprive  them  of  their  beneficiary  interest  in 
the  same.  The  second  count  charged  B.  (the 
api)eUant)  with  having  unlawfully  received  the 
$7,000,  the  property   of  the  heirs  which  had 
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before  then  been  unlawfully  obtained  and  taken 
and  appropriated  by  said  A.,  tne  taking  and 
receiving  being  a  misdemeanour  under  s.  85, 
c.  164,  R.  S.  C.  at  the  time  when  he  so  received 
the  money.  A.  who  was  the  executor  of  C.*a 
estate,  and  the  custodian  of  the  money,  pleaded 
guilty  to  the  charge  on  the  first  count.  B. 
pleaded  not  guilty,  was  acquitted  of  the  charge 
on  the  first  count,  but  was  found  guilty  of 
unlawfully  receiving.  On  the  question  sub- 
mitted, in  a  reserved  case,  whether  B.  could  be 
found  guilty  of  unlawfully  receiving  money 
from  A.,  who  was  custodian  of  the  money  as 
executor,  the  Court  of  Queen's  Bench  for 
Lower  Canada  (on  appeal).  Sir  A.  Lacoste. 
C.J.,  dissenting,  held  the  conviction  good.  At 
the  trial  it  was  proved  that  A.  and  B.  agreed 
to  appropriate  the  money,  and  that  when  A. 
drew  the  money  he  purchased  his  railway  ticket 
for  the  United  States,  made  a  parcel  of  the 
money,  took  it  to  B.'s  store,  and  handed  it  to 
him  saying :  "  Here  is  the  boodle :  take  good 
care  of  it."  On  the  same  evening,  he  abscond- 
ed to  New  York. — <)n  appeal  to  the  Supreme 
Court  of  Canada :  Held,  aflBrming  the  judg- 
ment of  the  court  below,  that  whether  A.  be 
a  bailee  or  trustee,  and  whether  the  unlawful 
appropriation  by  A.  took  place  by  the  handing 
over  of  the  money  to  B.  or  previously,  B.  was 
properly  convicted  under  s.  85,  c.  1G4,  R.  S. 
C,  of  receiving  it  knowing  it  to  have  been  un- 
lawfully obtained.  Gwynne,  J.,  dissenting. 
Mcintosh  V.  The  Queen,  xxiii.,  180. 

14.  Betting  on  election — Stakeholder — R.  8. 
C.  c.  159.  8.  9^Acce88orie8—R.  8.  C.  c.  U5,  s, 
7.] — The  depositary  of  money  staked  by  two 
individuals  on  the  result  of  an  election  for  the 
House  of  Commons  is  guilty  of  a  misdemeanour 
under  R.  S.  C.  c.  159,  s.  9  (Grim.  Code,  a. 
204),.  and  the  bettors  are  accessories  to  the 
commission  of  the  offence.  Keg.  v.  Dillon  (10 
Ont.  P.  R.  352  )  overruled.  Walsh  v.  TrehiU 
cock,  xxiii.,  695. 

15.  WUl — Devise — Death  of  testator  caused 
ty  devisee — Felonious  act.'\  —  No  devisee  can 
take  under  the  will  of  a  testator,  whose  death 
has  been  caused  by  the  criminal  and  felonious 
act  of  the  devisee  himself,  and  in  applying  this 
rule  no  distinction  can  be  made  between  a 
death  caused  by  murder  and  one  caused  by 
manslaughter.  Taschereau,  J.,  dissenting. 
Lundy  v.  Lundy,  xxiv..  (>50. 

16.  The  Criminal  Code,  s,  515  —  Persona 
designata — Officers  de  facto  and  de  jure — 
Chief  constable — Common  gaming  house — Con- 
fiscation of  gaming  instruments,  moneys,  etc. 
— Evidence — The  Canada  Evidence  Act,  J 893, 
88.  2.  3,  20  and  2/.] — Section  575  of  the  Crim- 
inal Code,  authorizing  the  issue  of  a  warrant 
to  seize  gaming  implements  on  the  report  of 
"  the  chief  constable  or  deputy  chief  con- 
stable '*  of  a  city  or  town,  does  not  mean  that 
the  report  must  come  from  an  officer  having 
the  exact  title  mentioned,  but  only  from  one 
exercising  such  functions  and  duties  as  will 
bring  him  within  the  designation  used  in  the 
statute.  Therefore,  the  warrant  could  prop- 
erly issue  on  the  report  of  the  deputy  high 
constable  of  the  City  of  Montreal.  Girouard. 
J.,  dissenting. — The  warrant  would  be  good  if 
issued  on  the  report  of  a  person  who  filled  de 
facto  the  office  of  deputy  high  constable  though 
he  was  not  such  de  jure. — In  an  action  to  re- 
vendicate  the  moneys  so  seized,  the  rules  of 
evidence  in  civil  matters  prevailing  in  the  pro- 
vince would  apply,  and  the  plaintiff  conld  not 
invoke  **The  Canada  Evidence  Act,  1893,"  so 


as  to. be  a  competent  witness  in  his  own  behalf 
in  the  Province  of  Quebec. — Per  Strong.  C.J. 
A  judgment  declaring  the  forfeiture  of  money 
so  seized  cannot  be  collaterally  impeached  in 
an  action  of  revendication.  0*Nei2l  v.  At- 
torney-General of  Canada,  xxvi.,  122. 

17.  Appeal  —  Jurisdiction  —  Criminal  Code, 
1S92.  ss.  7^2-750  —  Neto  tMal  — Statute,  con- 
struction of.l  —  An  appeal  to  the  Supreme 
Court  of  Canada  does  not  lie  in  cases  where  a 
new  trial  has  been  granted  by  the  Court  of 
Appeal  under  the  provisions  of  the  Criminal 
Code,  1892,  ss.  742  to  750  inclusively.— The 
word  "  opinion "  as  used  in  the  second  sub- 
section of  section  seven  hundred  and  forty  two 
of  "  The  Criminal  Code,  1892."  must  be  con- 
strued as  meaning  a  "  decision "  or  **  judg- 
ment "  of  the  Court  of  Appeal  in  criminal 
cases.     Viau  v.  The  Queen,  xxix.,  90. 

18.  Construction  of  statute — 20  d  21  Vict, 
c.  54.  8.  12  (Imp.)  — Application  —  Criminal 
prosecution  — Emhezzlement  of  trust  funds  — 
Suspension  of  civil  remedy — Stifling  prosecu- 
tion— Partnership.'] — ^The  Imperial  Act.  20  & 
21  Vict.  c.  54.  s.  12.  provides  that  "Nothing 
in  this  Act  contained,  nor  any  proceeding  con- 
viction  or  judgment  to  be  had  or  taken  there- 
on against  any  person  under  this  Act.  shall 
prevent,  lessen  or  impeach  any  remedy  at  law 
or  in  equity,  which  any  party  aggrieved  by  any 
offence  against  this  Act  might  have  had  if  this 
Act  had  not  passed ;  .  .  .  and  nothing  in 
this  Act  contained  shall  affect  or  prejudice  any 
agreement  entered  into,  or  security  given  by 
any  trustee,  having  for  its  object  the  restora- 
tion or  re-payment  of  any  trust  property  mis- 
appropriated."— Held,  affirming  the  judgment 
of  the  Supreme  Court  of  British  Columbia  (5 
B.  C.  Rep.  571),  that  the  class  of  trustees  re- 
ferred  to  in  said  Act  were  those  guilty  of  mis- 
appropriation of  property  held  upon  express 
trusts. — Semhle,  that  the  section  only  covered 
agreements  or  securities  given  by  the  default- 
ing trustee  himself. — Qutrre,  Is  the  said  Im- 
perial Act  in  force  in  British  Columbia? — If 
in  force  it  would  not  apply  to  a  prosecution  for 
an  offence  under  R.  S.  C.  c.  264  (Larceny 
Act),  s.  58. — Action  was  brought  on  a  cove- 
nant given  for  the  purpose  of  stifling  a  prose- 
cution for  the  embezzlement  of  partnership 
property  under  R.  S.  C.  c.  2(>4,  s.  58  fnot  re- 
enacted  in  Grim.  Code,  1892.]— fleW.  that  the 
alleged  criminal  act,  having  been  committed 
before  the  Code  came  into  force,  was  not 
affected  by  its  provisions  and  the  covenant  was 
illegal  at  common  law.  Further,  the  partner- 
ship property  not  having  been  held  on  an  ex- 
press trust,  the  civil  remedy  was  not  preserved 
by  the  Imperial  Act.  Major  v.  McCraney, 
xxix.,     182. 

19.  Appeal — Habeas  corpus — Extradition  — 
Necessity  to  quash.] — By  s.  31  of  the  Supreme 
and  Exchequer  Courts  Act  (R.  S.  C.  c.  135) » 
"  no  appeal  shall  be  allowed  in  any  case  of 
proceedings  for  or  upon  a  writ  of  habeas 
corpus  arising  out  of  any  claim  for  extradition 
made  under  any  treaty."  On  application  to 
the  court  to  fix  a  day  for  hearing  a  motion  to 
quash  such  an  api)eal.  Held,  that  the  matter 
was  coram  non  judice  and  there  was  no  neces- 
sity for  a  motion  to  quash.  In  re  Lazier, 
xxix.,  630. 

20.  Crime  —  Lottery  —  Indictable  offence  — 
Criminal  Code,  1892— R.  S.  C.  159— R.  S.  Q. 
art.  2920—53  Vict.  c.  36  (Que.)]— Per  Gir- 
ouard. J.,  dissenting.     In  Canada  before  the 
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Criminal  Code,  1892,  lotteries  were  mere 
offences  or  contraventions  and  not  crimes,  and- 
consequently  the  Act  of  the  Quebec  Legislature 
was  constitutional.  U Association  St.  Jean- 
Baptiate  t.  Brault,  xxx.,  598. 

21.  Manslaughter — Indictment  against  body 
corporate — Crim,  Code,  s.  213 — Fine.] — Under 
8.  213  of  the  Criminal  Code  a  corporation  may 
be  indicted  for  omitting,  without  lawful  excuse, 
to  perform  the  duty  of  avoiding  danger  to 
human  life  from  anything  in  its  charge  or  un- 
der its  control — The  fact  that  the  consequence 
of  the  omission  to  perform  such  duty  might 
have  justified  an  indictment  for  manslaughter 
in  the  case  of  an  individual  is  not  a  sround  for 
quashing  the  indictment. — As  s.  21.3  provides 
no  punishment  for  the  offence  the  common  law 
punishment  of  a  fine  may  be  imposed  on  a 
corporation  indicted  under  it. — Judgment  ap- 
pealed from  (7  B.  O.  Rep.  247)  affirmed. 
Union  CoUiery  Co.  v.  The  Queen,  xxxi.,  81. 

22.  Conspiracy — Rohheny  —  Withdrawal  of 
conspirator — King's  evidence.] —The  accused 
was  convicted  at  Dawson,  in  the  Yukon  Terri- 
tory, on  an  indictment  for  conspiracy,  and  it 
appeared  that  he  had  before  the  commission  of 
the  offence  refused  to  take  part  in  the  proposed 
robbery  as  it  was  "  too  strong  for  him,"  but 
remained  willing  to  share  in  the  result.  After 
the  robbery  accused  gave  information  which 
led  to  the  arrest  and  conviction  of  his  fellow 
conspirators.  The  trial  judge  reserved  a  case 
for  the  opinion  of  the  Supreme  Court  as  to 
whether  or  not  the  withdrawal  relieved  the 
accused  from  criminal  liability  as  a  party  to 
the  robbery,  notwithstanding  that  he  remained 
with  a  guilty  mind,  being  ready  to  accept  his 
share  of  the  stolen  property  and  doing  nothing 
to  prevent  the  commission  of  the  crime.  Upon 
hearing  counsel  for  the  Crown,  no  one  appear- 
ing on  behalf  of  the  convict,  the  conviction  was 
affirmed.    Rex  v.  Harris,  22nd  May,  1902. 

23.  Appeals  in  criminal  cases — Construction 
of  60  d  61  Vict.  c.  34  (/).)]— Appeals  to  the 
Supreme  Court  of  Canada  in  criminal  cases 
are  r^ulated  solely  by  the  provisions  of  the 
Criminal  Code.    Rice  v.  The  King,  xxxii.,  480. 

24-  Perjury — Judicial  proceeding — De  facto 
tribunal  —  Misleading  justice  —  Jurisdiction — 
Construction  of  statute — R.  S.  Q.  arts.  5551, 
5561 — Criminal  Code,  s.  145.] — The  hearing  of 
a  charge  by  a  magistrate,  assuming  to  act  as  a 
justice  of  the  peace  having  authority  to  hear  it. 
is  a  judicial  proceeding  within  the  meaning  of 
8.  145  of  the  Criminal  Code  and  a  person 
swearing  falsely  upon  such  hearing  may  be 
properly  convicted  of  perjury,  notwithstanding 
that  the  magistrate  had  no  jurisdiction  over 
the  subject  matter  of  the  complaint.  Judgment 
appealed  from  (Q.  R.  11  K.  B.  477)  affirmed, 
the  Chief  Justice  and  Mills.  J.,  dissenting. 
Drew  V.  The  King,  xxxiii.,  228. 

25.  Canada  Evidence  Act,  1893  —  Husband 
and  wife —  Competency  •of  witness  —  "  Com- 
munication " — Construction  of  statute — Privi- 
lege— Directions  by  legal  adviser — Practice — 
Reference  to  Hansard  debates — Method  of  in- 
terpretation.]— ^Under  the  provisions  of  "The 
Canada  Evidence  Act  1893,"  the  husband  or 
wife  of  a  person  charged  with  an  indictable 
offence  is  not  only  a  competent  witness  for  or 
against  the  person  accused  but  may  also  be 
compelled  to  testify.  Mills,  J.,  dissenting. — 
Evidence  by  the  wife  of  the  person  accused  of 
acts  performed  by  her  under  directions  of  coun- 


sel sent  to  her  by  the  accused  to  give  the 
directions,  is  not  a  communication  from  the 
husband  to  his  wife  in  resnect  of  which  the 
Canada  Evidence  Act  forbids  her  to  testify. 
Mills,  J.,  dissenting. — Per  Girouard,  J.  (dis- 
senting). The  communications  between  hus- 
band and  wife  contemplated  by  the  Canada 
Evidence  Act,  1893,  may  be  de  verbo,  de  facto 
or  de  corpore.  Sexual  intercourse  is  such  a 
communication  and  in  the  case  under  appeal 
neither  the  evidence  by  the  accused  that  blood- 
stains upon  his  clothing  were  caused  by  having 
such  intercourse  at  a  time  when  his  wife  was 
unwell,  nor  the  testimony  of  his  wife  in  con- 
tradiction of  such  statement  as  to  her  condi- 
tion, ought  to  have  been  received. — Per  Mills, 
J.  (dissenting).  Under  the  provisions  of  the 
Canada  Evidence  Act,  1893,  and  its  amend- 
ments the  husband  or  wife  of  an  accused  per- 
son is  competent  as  a  witness  only  on  behalf 
of  the  accused  and  may  not  give  testimony  on 
the  part  of  the  Crown. — Per  Taschereau,  C.J. 
The  reports  of  debates  in  the  House  of  Com- 
mons are  not  appropriate  sources  of  informa- 
tion to  assist  in  the  interpretation  of  lan- 
guage used  in  a  statute.  Gosselin  v.  The 
King,  xxxiii.,  255. 

26.  Criminal  conviction  —  Affirmation  by 
full  court — Judges  absent  at  hearing  or 
judgment — Unanimous  decision  —  Appeal  to 
Supreme  Court.] — A  criminal  case  reserved 
on  points  of  law  was  argued  before  the  Chief 
Justice  and  a  judge  of  the  Court  of  Queen's 
Bench,  (Ont.)  and  on  4th  February,  1878, 
the  same  judges  affirmed  the  conviction.  The 
full  court  should  be  constituted  of  the  Chief 
Justice  and  two  puisne  judges.  On  appeal  to 
the  Supreme  Court,  under  38  Vict.  c.  11.  s. 
49;  Held,  that,  although  the  conviction  had 
been  affirmed  by  but  two  judges,  the  decision 
was  unanimous  and,  therefore,  not  appealable. 
Amer  v.  The  Queen,  ii.,  592. 

27.  Criminal  law  —  Cross-examination  of 
prosecutrim  on  trial  for  rape — New  trial — Dis- 
charge of  prisoner. 

See  Evidence,  1. 

28.  Procedure  in  criminal  cases  —  **  The 
Speedy  Trials  Act " — Legislative  jurisdiction 
— Provincial  courts. 

See  Constitutional  Law,  22. 

29.  Agent  of  creditor  —  False  representa- 
tions —  Fraud  —  Ratification  —  Indictable 
offence. 

See  Debtor  and  Creditor.  17. 

30.  Criminal  Code,  ss,  275.  276--^Canadian 
subject  marrying  abroad — Jurisdiction  of  Par- 
liament. 

See  Bigamy. 

And  see  Certiorari — Habeas  Corpus. 


CROWN. 

1.  Actions  by  or  against  the  Crown,  1-17. 

2.  Canadian  Waters:  Fisheries;  Naviga- 

tion, Etc.,  18-23. 

3.  Contract;    Liability,   24-44. 

4.  Criminal  Matters,  45,  40. 

5.  Damages;  Negligence.  47-55. 

6.  Escheats  and  Forfeituhes,  50,  57. 

7.  Highways;  Bridges;  Ferries.  58-03. 
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8.  Officebs  and  Servants  of  the  Cbown, 

64-72. 

9.  Pberogative,  73-76. 

10.  Public  Lands  and  Timber,  77-108. 
(a)   Dominion  Lands,  77-80. 

(5)   Mines  and  Minerals,  81-84. 

(c)  Sales,  Grants  and  Licenses,  85-102. 

(d)  Taxes  and  Dues,  103-108. 

11.  Public  .Works,  109-115. 

12.  Railways  and  Railway  Aid,  116  122. 

13.  Waiver,  123,  124. 


1.  Actions  by  or  against  the  Crown. 

1.  Public  work — Qovemment  railway — Neg- 
ligence of  Crown  servant — Prescription — oO 
d  51  Vict.  c.  16— Arts.  2262.  2267,  21S8,  2211, 
C.  C.—R.  8.  G.  c.  38.]— Held,  that  even  as- 
suming that  under  the  common  law  of  Quebec, 
or  by  R.  S.  C.  c.  38,  or  50  &  51  Vict.  c.  10. 
or  any  statutes  in  force  at  the  time  of  the  in- 
jury received,  the  Crown  could  be  held  liable 
for  an  injury  caused  by  negligence  of  its  ser- 
vants, where  such  injury  was  received  more 
than  a  year  before  the  filing  of  the  petition  of 
right,  the  action  was  prescribed  under  arts. 
2262  and  2267  O.  C.  The  Queen  v.  Martin, 
XX.,  240. 

2.  Action  against  provincial  government  — 
Style  of  cause — Amendment.] — In  an  action 
against  the  Government  of  Quebec,  the 
Supreme  Court  of  Canada,  at  the  hearing  or- 
dered the  style  of  cause  to  be  amended  by  sub- 
stituting the  name  of  "  Her  Majesty  the 
Queen  "  for  the  "  Province  of  Quebec."  Grant 
v.  2'he  Queen,  xx.,  297. 

3.  Parol  agreement  —  Part  performamce  — 
Carriage  of  mails  —  Authority  to  'bind  the 
Crown — R.  S,  C,  c.  35.] — An  action  will  not 
lie  against  the  Crown  for  breach  of  a  contract 
for  carrying  mails  for  9  months  at  the  rate 
of  $10,000  a  year,  made  by  parol  with  the 
Postmaster-General  and  accepted  by  the  con- 
tractor by  letter,  notwithstanding  it  was  part- 
ly performed,  as,  if  a  permanent  contract,  be- 
ing for  a  larger  sum  than  $1,000  it  could  not 
be  made  without  the  authority  of  an  order- 
in-council,  and  if  temporary  it  was  revocable 
at  the  will  of  the  Postmaster-General.  Judg- 
ment appealed  from  (2  Ex.  C.  R.  380)  affirm- 
ed.   Humphrey  v.  The  Queen,  xx.,  591. 

4.  Suretyship  —  Postmaster's  bond  —  Penal 
clause — Lex  loci  contractus  —  yegligencc  — 
Laches  of  Crown  officials — Release  of  sureties 
—Arts.  1053,  1054,  1131,  1135,  1V27,  1929- 
1965  C.  C] — In  an  action  by  the  Crown  on 
the  information  of  the  Attorney-General  for 
Canada  upon  a  bond  executed  in  the  Province 
of  Quebec  in  the  form  provided  by  the  *'  Act 
respecting  the  Security  to  be  given  by  the 
Officers  of  Canada  "  (31  Vict.  c.  37;  35  Vict. 
c.  19;  and  "The  Post  Office  Act"  (38  Vict, 
c.  7)  ;  Held,  Sir  Henry  Strong,  C.J.,  dis- 
senting, that  the  right  of  action  under  the 
bond  was  governed  by  the  law  of  the  Province 
of  Quebec.  Held,  further,  that  such  a  bond 
was  not  an  obligation  with  a  penal  clause 
within  the  application  of  articles  1131  and 
1135  of  the  Civil  Code  of  Lower  Canada. 
Held,  also,  that  the  rule  of  law  that  the 
Crown  is  not  liable  for  the  laches  or  negli- 
gence of  its  officers  obtains  in  the  Province  of 


Quebec    except    where     altered     by    statute. 
Black  V.  The  Queen,  xxix.,  693. 

5.  Contract — Right  of  action — Public  officer 
— Solicitor  and  ^ient — R.  S,  C.  cc.  II4.  115 — 
Inquiry  as  to  public  matters — Remuneration 
of  commissioner  — r  Quantum  meruit.]  —  The 
judgment  appealed  from  (7  Ex.  C.  R.  351), 
held,  that  a  person  appointed  under  R.  S.  0. 
c.  115,  as  commissioner  to  make  inquiry  and 
report  on  conduct  in  office  of  an  officer  or 
servant  of  the  Crown,  could  not  recover  for 
his  services  as  such  conunissioner,  there  being 
no  provision  for  such  payment ;  that  such  ser- 
vice was  not  rendered  in  virtue  of  any  con- 
tract, but  merely  by  virtue  of  appointment  un- 
der the  statute  and  that  such  appointment  par- 
takes more  of  the  character  of  a  public  office 
then  of  a  mere  employment  under  a  contract 
express  or  implied.  The  Supreme  Court  affirm- 
ed the  judgment  appealed  from.  Strong,  C.J., 
and  Girouard.  J.  dissenting.  Tucker  v.  The 
King,  xxxii.,  722. 

6.  Provincial  bonds  —  Succession  duties  — 
Exempted  securities — Sale  under  wHl  —  Dutf 
on  proceeds — Proceedings  by  or  against  the 
Crown — C' o«f«.]— Costs  will  be  given  for  or 
against  the  Crown  as  in  other  cases.  Juris- 
prudence of  Privy  C-ouncil  and  Supreme  Court 
of  Canada  stated  as  settled  by  a  number  of 
cases  specially  referred  to.  Lovitt  v.  Atty.- 
Gen.  of  Nova  Scotia,  xxxiii..  350. 

7.  Plea  of  prescription — Translatory  title 
— Ratification — Improvements  on  lands  held 
for  public  uses — Petition  of  right — Pleadings 
—9  Vict.  c.  37  (Can.)— Arts.  2211.  2251,  2206 
C,  C.—Arts.  116,  473  C.  C.  P. 

See  Title  to  Land,  76. 

8.  Action  for  tort — Fraud  or  misconduct  by 
Crown  servants  —  Misrepresentation — Time 
contract — Forfeiture — Liquidated  damages — 
Claim  for  extras — Condition  precedent  —  En- 
gineer's certificate  —  31  Vict.  c.  13  —  Inter- 
colonial Railway . 

See  Contract,  90. 

9.  Public  work  —  Binding  contract  —  Vn- 
authorizi'd  cxnenditurc — Appropriations  by 
Parliament  —  Petition  of  ri{jht  —  Quantum 
meniit — 31  Vict.  c.  12,  ss.  7,  15,  20. 

See  Co^•THACT,  91.    ' 

10.  Government  railway  —  Breach  of  con^ 
tract — Damages — Petition  of  right — 37  Vict.  c. 
16  (/>). 

See  Tort,  1. 

11.  Acceptance  of  bond — Execution — Instru- 
ment signed  in  blank  —  Estoppel  —  Proximate 
cause. 

See  Emdence,  153. 

12.  Setting  aside  letters  patent  —  Suits  by 
Attorney 'General — Res  judicata — Estoppel. 

See  Title  to  Land,  130. 

13.  Judgment  in  former  suit  —  Attorney- 
General  of  Canada  impleaded  —  Estoppel  as 
against  Crown. 

See  Res  Judicata,  2. 

14.  Act  confirming  title — Estoppel  —  Plead- 
ing. 

See  Title  to  Land,  132. 
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16.  Territorial  and  prerogative  rights  — 
Beneficial  interest  —  Actions  by  Dominion 
Government — Exchequer  Court  —  Information 
of  intrusion — Subsequent  action — Practice, 

See  Constitutional  Law,  23. 

16.  Interest  against  the  <^rown  —  Supreme 
Court  Act—R,  S.  C\  c.  135,  s.  52. 

See  Interest,  6,  7. 

17.  Injury  from  public  work — Negligence  of 
Crown  officials — Right  of  action — Liability  of 
the  Crown — 50  d  51  Vict.  o.  16,  ss.  16,  23,  58 — 
Jurisdiction  of  Exchequer  Court — Prescription 
—Art.  2261  C,  C, 

See  Negligence.  195. 


2.  Canadian  Waters;   Fisheries;  Naviga- 
tion, Etc. 

18.  Constitutional  law — Navigable  waters — 
Title  to  alveus — Dedication  of  public  lands — 
Presumption  of  dedication — User — Obstruction 
to  navigation — Public  nuisance — Balance  of 
convenience.] — ^The  user  of  a  bridge  over  a 
navigable  river  for  35  years  is  sufficient  to 
raise  a  presumption  of  dedication — If  a  pro- 
vince before  confederation,  had  so  dedicated 
the  bed  of  a  navigable  river  for  the  purposes 
of  a  bridge,  that  it  could  not  have  objected  to 
it  as  an  obstruction  to  navigation,  the  Crown 
as  renresenting  the  Dominion,  on  assuming 
control  of  the  navigation,  was  bound  to  permit 
the  maintenance  of  the  bridge. — ^An  obstruc- 
tion to  navigation  cannot  be  justified  on  the 
ground  that  the  public  benefit  to  be  derived 
from  it  outweighs  the  inconvenience  it  causes. 
It  is  a  public  nuisance  though  of  very  great 
public  benefit,  and  the  obstruction  of  the 
slightest  Dossible  degree.  The  Queen  v.  J/om, 
xxvi.,  322. 

19.  Public  work  —  Navigation  of  River  St. 
Lawrence — Negligence — Repair  of  channel — 
Parliamentary  appropriation — Discretion  as  to 
expenditure.]  —  Action  for  damages  to  SS. 
**  Arabia "  sustained  by  striking  an  obstruc- 
tion in  the  River  St.  Lawrence  ship  channel 
which  had  been  deepened  by  the  Department 
of  Public  Works  and  subsequently  swept  once. 
The  suppliants  contended  that  the  Crown  was 
obliged  to  keep  the  channel  clear,  and  that 
failure  to  do  so  amounted  to  negligence.  The 
judgment  appealed  from  (7  Ex.  C.  R.  150) 
held  that  the  channel  was  not  a  public  work 
after  the  work  of  deepening  was  completed, 
and.  even  if  it  was,  -  no  negligence  had  been 
proved  to  make  the  Crown  liable  under  s.  Ifi, 
(c)  of  the  Exchequer  Court  Act  (1887).  It 
also  decided  that  the  department  charged  with 
the  renair  and  maintenance  of  the  work  with 
money  voted  by  Parliament  for  that  purpose 
was  not  obliged  to  expend  the  appropriation 
as  such  matters  were  within  the  discretion  of 
the  Govemor-in-Council  and  Minister,  who 
were  responsible  only  to  Parliament  in  respect 
thereof.  —  The  Supreme  Court  affirmed  the 
judgment  appealed  from.  Hamburg  American 
Packet  Co,  v.  The  King,  xxxiii.,  252. 

20.  B.  N,  A.  Act,  1867,  ss.  91,  92.  109—31 
Vict.  ic.  60  (D.) — Protection  and  regulation  of 
fisheries — Navigable  streams  —  Fishing  license 
— Vngranted  lands — Riparian  rights. 

See  Fisheries,  2. 


21.  Property  in  beds  of  harbours — Gratit  of 
foreshore— B.  N.  A.  Act.  1867,  s.  108—25  Vict, 
e,  19   (P.  E.  I.). 

See  Harbours,  1. 

22.  Unauthorized  grant  —  Halifax  harbour 
— Trespass. 

See  Navigation,  1. 

23.  Foreshore  of  harbour— Title  to — Orant 
to  railway  of  user — Interference  with  access 
to — Jus  publicum. 

See  Constitutional  Law,  24. 


3.  Contract;    Liability. 

24.  Public  work — Agreement  binding  on 
Crown — Damages  to  property — Parol  under- 
taking to  indemnify  by  officer  of  the  Crown,] 
—Where  by  the  Government  Railway  works 
in  St.  John  the  pipes  for  city  water  supply 
were  interfered  with,  the  cost  reasonably 
and  properly  incurred  to  restore  the  property 
to  its  former  safe  and  serviceable  condition, 
may  be  recovered  under  arrangement  with  the 
Chief  Government  Railway  Engineer,  and 
unon  his  undertaking  to  indemnify  the  city. 
Judgment  appealed  from  (2  Ex.  C.  R.  78) 
affirmed,  Strong  and  Gwynne,  JJ.,  dissenting 
on  the  ground  that  the  chief  engineer  had  no 
authority  to  bind  the  Crown  to  pay  damages 
beyond  any  injury  done.  The  Queen  v.  St. 
John  Water  Commissioners,  xix.,  125. 

25.  Payment  by  departmental  authority  — 
Salaries  of  license  inspectors — Approval  by 
Goverrior-in-CouncU  —  Liquor  License  Act, 
1883,  s.  6— Action — Ultra  vires.] — Claim  by 
license  commissioners  for  moneys  paid  to  li- 
cense inspectors  with  the  approval  of  the  De- 
partment of  Inland  Revenue,  in  excess  of  the 
salaries  fixed  2  years  later  by  order-in-council 
under  s.  6  of  the  Liquor  License  Act.  1883. 
Held,  per  Foumier.  Taschereau  and  Patter- 
son, JJ.,  affirming  the  judgment  appealed  from 
(2  Ex.  C.  R.  293),  that  the  Crown  could  not 
be  held  liable  for  any  excess  of  the  salary 
fixed  and  approved  of  by  the  Governor-Gen- 
eral-in-Council.— Per  Strong,  J.  The  Act  un- 
der which  appellant  Vas  appointed  having 
been  declared  ultra  vires  the  petition  of  risrht 
was  not  maintainable.  Burroughs  v.  The 
Queen,  xx..  420. 

26.  Crown  lands — Dominion  license  to  cut 
timber — Implied  covenant — Warranty  of  title 
— Quiet  enjoyment.] — Licenses  granted  and 
actually  current  in  1884  and  1885  conferred 
upon  the  licensee  "  full  right,  power  and  li- 
cense to  take  and  keep  exclusive  possession  of 
the  said  lands  except  as  hereinafter  mentioned 
for  and  during  the  period  of  one  year  from  the 
31st  December,  1883.  to  31st  December.  1884, 
and  no  longer." — Quwrc,  Though  this  was  in 
law  a  lease  for  one  year  of  the  lands  comprised 
in  the  license,  was  the  Crown  bound  by  any 
implied  covenant  to  be  read  into  the  license 
for  good  right  and  title  tp  make  the  lease  and 
for  quiet  enjoyment?  Bulme¥  v.  The  Queen, 
xxiii.,  488. 

27.  Contracts  binding  on  the  Crown — Pub- 
lic works — Extras — Certificate  of  engineer — 
Authority  of  subordinate  officers — 31  Vict.  c. 
12  (D.), 

See  Contract,  89. 
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8.  Officers  and  Servants  of  the  Crown, 

64-72. 

9.  Prerogative,  73-76. 

10.  PuBUc  Lands  and  Timber,  77-108. 
(a)   Dominion  Lands,  77-80. 

(6)   Mines  and  Minerals,  81-84. 

(c)  Sales t  Grants  and  Licenses^  85-102. 

(d)  Taxes  and  Dues,  103-108. 

11.  Public  .Works,  109-115. 

12.  Railways  and  Railway  Aid,  116  122. 

13.  Waiver,  123,  124. 


1.  Actions  by  or  against  the  Crown. 

1.  Public  work — Qovemment  railway — Xeg- 
ligence  of  Crown  servant — Prescription — oO 
d  51  Vict.  c.  IG'-Arts.  2262,  2267,  21H8,  2211, 
C,  C.—R,  8.  C.  c.  38.]— Held,  that  even  as- 
suming that  under  the  common  law  of  Quebec, 
or  by  R.  S.  C.  c.  38,  or  50  &  51  Vict.  c.  16, 
or  any  statutes  in  force  at  the  time  of  the  in- 
jury received,  the  Crown  could  be  held  liable 
for  an  injury  caused  by  negligence  of  its  ser- 
vants, where  such  injury  was  received  more 
than  a  year  before  the  filing  of  the  petition  of 
right,  the  action  was  prescribed  under  arts. 
2202  and  2267  O.  C.  The  Queen  v.  Martin, 
XX.,  240. 

2.  Action  against  provincial  government  — 
Style  of  cause — Amendment.] — In  an  action 
against  the  Government  of  Quebec,  the 
Supreme  Court  of  Canada,  at  the  hearing  or- 
dered the  style  of  cause  to  be  amended  by  sub- 
stituting the  name  of  "  Her  Majesty  the 
Queen  "  for  the  "  Province  of  Quebec."  Grant 
V.  The  Queen,  xx.,  297. 

3.  Parol  agreement  —  Part  performanfce  — 
Carriage  of  mails  —  Authority  to  "bind  the 
Crown — R.  8.  C.  c.  35.] — An  action  will  not 
lie  against  the  Crown  for  breach  of  a  contract 
for  carrying  mails  for  9  months  at  the  rate 
of  $10,000  a  year,  made  by  parol  with  the 
Postmaster-General  and  accepted  by  the  con- 
tractor by  letter,  notwithstanding  it  was  part- 
ly performed,  as,  if  a  permanent  contract,  be- 
ing for  a  larger  sum  than  $1,000  it  could  not 
be  made  without  the  authority  of  an  order- 
in-council,  and  if  temporary  it  was  revocable 
at  the  will  of  the  Postmaster-General.  Judg- 
ment appealed  from  (2  Ex.  C.  R.  380)  affirm- 
ed.   Humphrey  v.  The  Queen,  xx.,  591. 

4.  Suretyship  —  Potttmastcr^s  bond  —  Penal 
clause — Lex  loci  'contractus  —  'Segligcnce  — 
Laches  of  Crown  officials — Release  of  sureties 
—Arts.  1053,  1054,  1131,  1135,  1V27,  1V29- 
1965  C.  C] — In  an  action  by  the  Crown  on 
the  information  of  the  Attorney-General  for 
Canada  upon  a  bond  executed  in  the  Province 
of  Quebec  in  the  form  provided  by  the  **  Act 
respecting  the  Security  to  be  given  by  the 
Officers  of  Canada"  (31  Vict.  c.  37;  35  Vict. 
c.  19)  and  "The  Post  Office  Act"  (38  Vict, 
c.  7)  ;  Held,  Sir  Henry  Strong,  C.J.,  dis- 
senting, that  the  right  of  action  under  the 
bond  was  governed  by  the  law  of  the  Province 
of  Quebec.  Held,  further,  that  such  a  bond 
was  not  an  obligation  with  a  penal  clause 
within  the  application  of  articles  1131  and 
1135  of  the  Civil  Code  of  Lower  Canada. 
Held,  also,  tliat  the  rule  of  law  that  the 
Crown  is  not  liable  for  the  laches  or  negli- 
gence of  its  officers  obtains  in  the  Province  of 


Quebec    except    where    altered    by    statute. 
Black  V.  The  Queen,  xxix.,  693. 

5.  Contract — Right  of  action — Public  officer 
— Solicitor  and  ^client — R.  8.  C.  cc.  IH,  115 — 
Inquiry  as  to  public  matters — Remuneration 
of  commissioner  — r  Quantum  meruit.]  —  The 
judgment  appealed  from  (7  Ex.  C.  R.  351), 
held,  that  a  person  appointed  under  R.  S.  C. 
c.  115,  as  commissioner  to  make  inquiry  and 
report  on  conduct  in  office  of  an  officer  or 
servant  of  the  Crown,  could  not  recover  for 
his  services  as  such  conmiissioner,  there  being 
no  provision  for  such  payment;  that  such  ser- 
vice was  not  rendered  in  virtue  of  any  con- 
tract, but  merely  by  virtue  of  appointment  un- 
der the  statute  and  that  such  appointment  par- 
takes more  of  the  character  of  a  public  office 
then  of  a  mere  employment  under  a  contract 
express  or  implied.  The  Supreme  Court  affirm- 
ed the  judgment  appealed  from  Strong,  C.J., 
and  Girouard.  J.  dissenting.  Tucker  v.  The 
King,  xxxii.,  722. 

6.  Provincial  bonds  —  Succession  duties  — 
Exempted  securities — Sale  under  will  —  Duty 
on  proceeds — Proceedings  by  or  against  the 
Crown — Costs.] — Costs  will  be  given  for  or 
against  the  Crown  as  in  other  cases.  Juris- 
prudence of  Privy  Council  and  Supreme  Court 
of  Canada  stated  as  settled  by  a  number  of 
cases  specially  referred  to.  Lovitt  v.  Atty,- 
Gen.  of  Xova  Scotia,  xxxiii.,  350. 

7.  Plea  of  prescription — Translatory  title 
— Ratification — Improvements  on  lands  held 
for  public  uses — Petition  of  right — Pleadings 
—9  Vict.  c.  37  (Can.)— Arts.  2211,  2251,  2206 
C,  C.—Arts.  116,  473  C.  C.  P. 

See  Title  to  Land,  76. 

8.  Action  for  tort — Fraud  or  misconduct  by 
Crown  servants  —  Misrepresentation — Time 
contract — Forfcitu  re — Liqu  ida  ted  da  m  ages — 
Claim  for  extras — Condition  precedent  —  En- 
gineer's certificate  —  31  Vict.  c.  13  —  Inter- 
colonial  Rail  tea y. 

See  Contract,  90. 

9.  Public  work  —  Binding  contract  —  Vn- 
authorized  cxficnditure — Appropriations  by 
Parliament  —  Petition  of  right  —  Quantum 
meruit — 31  Vict.  c.  12,  ss.  7,  15,  20. 

See  Contract,  91.    " 

10.  Government  railway  —  Breach  of  con- 
tract— Damages — Petition  of  right — 37  Vict.  c. 
16  {D). 

Sec  Tort,  1. 

11.  .Icccptance  of  bond — Execution — Instru- 
ment signed  in  blank  —  Estoppel  —  Proximate 
cause. 

See  Evidence,  153. 

12.  Setting  aside  letters  patent  —  Suits  by 
Attorney-General — Res  judicata — Estoppel. 

See  Title  to  Land,  130. 

13.  Judgment  in  former  suit  —  Attorney- 
General  of  Canada  impleaded  —  Estoppel  as 
against  Crown. 

Sec  Res  Judicata,  2. 

14.  Act  confirming  title — Estoppel  —  Plead- 
ing. 

See  Title  to  Land,  132. 
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15.  Territorial  and  prerogative  rights  — 
Beneficial  interest  —  Actions  by  Dominion 
Government — Exchequer  Court  —  Information 
of  intrusion — Subsequent  action — Practice, 

See  Constitutional  Law,  23. 

16.  Interest  against  the  <^rown  —  Supreme 
Court  Act—R,  S.  C,  c.  135,  s,  52. 

See  Interest,  6,  7. 

17.  Injury  from  public  work — Negligence  of 
Crown  officials — Right  of  action — Liability  of 
the  Crown— SO  d  51  Vict.  c.  16,  ss.  16,  ^S,  58— 
Jurisdiction  of  Exchequer  Court — Prescription 
—Art.  2261  C.  C. 

See  Negligence.  195. 


2.  Canadian  Waters;  Fisheries;  Naviga- 
tion, Etc. 

18.  Constitutional  law — Navigable  waters — 
Title  to  alveus — Dedication  of  public  lands — 
Presumptiim  of  dedication — User— Obstruction 
to  navigation — Public  nuisance — Balance  of 
convenience.] — ^The  user  of  a  bridge  over  a 
navigable  river  for  35  years  is  sufficient  to 
raise  a  presumption  of  dedication — If  a  pro- 
vince before  confederation,  had  so  dedicated 
the  bed  of  a  navigable  river  for  the  purposes 
of  a  bridge,  that  it  could  not  have  objected  to 
it  as  an  obstruction  to  navigation,  the  Crown 
as  representing  the  Dominion,  on  assuming 
control  of  the  navigation,  was  bound  to  permit 
the  maintenance  of  the  bridge. — ^An  obstruc- 
tion to  navigation  cannot  be  justified  on  the 
ground  that  the  public  benefit  to  be  derived 
from  it  outweighs  the  inconvenience  it  causes. 
It  is  a  public  nuisance  though  of  very  great 
public  benefit,  and  the  obstruction  of  the 
slightest  Dossible  degree.  The  Queen  v.  Moss, 
xxvi.,  322. 

19.  Public  work  —  Navigation  of  River  St. 
Lawrence — Negligence  —  Repair  of  channel — 
Parliamentary  appropriation — Discretion  as  to 
expenditure.]  —  Action  for  damages  to  SS. 
"  Arabia  "  sustained  by  striking  an  obstruc- 
tion in  the  River  St.  Lawrence  ship  channel 
which  had  been  deepened  by  the  Department 
of  Public  Works  and  subsequently  swept  once. 
The  suppliants  contended  that  the  Crown  was 
obliged  to  keep  the  channel  clear,  and  that 
failure  to  do  so  amounted  to  negligence.  The 
judgment  appealed  from  (7  Ex.  C.  R.  150) 
held  that  the  channel  was  not  a  public  work 
after  the  work  of  deepening  was  completed, 
and.  even  if  it  was.- no  negligence  had  been 
proved  to  make  the  Crown  liable  under  s.  16, 
(c)  of  the  Exchequer  Court  Act  (1887).  It 
also  decided  that  the  department  charged  with 
the  renair  and  maintenance  of  the  work  with 
money  voted  by  Parliament  for  that  purpose 
was  not  obliged  to  expend  the  appropriation 
as  such  matters  were  within  the  discretion  of 
the  Govemor-in-Council  and  Minister,  who 
were  responsible  only  to  Parliament  in  respect 
thereof.  —  The  Supreme  Court  affirmed  the 
judgment  appealed  from.  Hamburg  American 
Packet  Co.  v.  The  King,  xxxiii.,  252. 

20.  B.  N.  A,  Act,  1867,  ss.  91,  92.  109—31 
Tict.  c.  60  (D.) — Protection  and  regulation  of 
fisheries — Navigable  streams  —  Fishing  license 
— Vngranted  lands — Riparian  rights. 

See  Fisheries,  2. 


21.  Property  in  beds  of  harbours — Grant  of 
foreshore— B.  N.  A.  Act.  1867,  s.  108—25  Vict, 
c.  19   {P.  E,  /.). 

See  Harbours,  1. 

22.  Unauthorized  grant  —  Halifax  harbour 
— 'Trespass. 

See  Navigation,  1. 

23.  Foreshore  of  harbour— Title  to — Grant 
to  railway  of  user — Interference  with  access 
to — Jus  publicum. 

See  Constitutional  Law,  24. 


3.  Contract;    Liability. 

24.  Public  work — Agreement  binding  on 
Crown — Damages  to  property — Parol  under- 
taking to  indemnify  by  officer  of  the  Crown.] 
—-Where  by  the  Government  Railway  works 
in  St.  John  the  pipes  for  city  water  supply 
were  interfered  with,  the  cost  reasonably 
and  properly  incurred  to  restore  the  property 
to  its  former  safe  and  serviceable  condition, 
may  be  recovered  under  arrangement  with  the 
Chief  Government  Railway  Engineer,  and 
unon  his  undertaking  to  indemnify  the  city. 
Judgment  appealed  from  (2  Ex.  O.  R.  78) 
affirmed,  Strong  and  Gwynne,  JJ.,  dissenting 
on  the  ground  that  the  chief  engineer  had  no 
authority  to  bind  the  Crown  to  pay  damages 
beyond  any  injury  done.  The  Queen  v.  St. 
John  Water  Commissioners,  xix.,  125. 

25.  Payment  by  departmental  authority  — 
Salaries  of  license  inspectors — Approval  by 
Goverrior-in-Council  —  Liquor  License  Act, 
1883,  s.  6 — Action — Ultra  inre*.]— Claim  by 
license  commissioners  for  moneys  paid  to  li- 
cense inspectors  with  the  approval  of  the  De- 
partment of  Inland  Revenue,  in  excess  of  the 
salaries  fixed  2  years  later  by  order-in-council 
under  s.  6  of  the  Liquor  License  Act.  1883. 
Held,  per  Foumier.  Taschereau  and  Patter- 
son,  J  J.,  affirming  the  judgment  appealed  from 
(2  Ex.  C.  R.  293),  that  the  Crown  could  not 
be  held  liable  for  any  excess  of  the  salary 
fixed  and  approved  of  by  the  Governor-Gen- 
eral-in-Council.— Per  Strong,  J.  The  Act  un- 
der which  appellant  Hvas  appointed  having 
been  declared  ultra  vires  the  petition  of  rieht 
was  not  maintainable.  Burroughs  v.  The 
Queen,  xx.,  420. 

26.  Crown  lands — Dominion  license  to  cut 
timber — Implied  covenant — Warranty  of  title 
— Quiet  enjoyment.] — Licenses  granted  and 
actually  current  in  1884  and  1885  conferred 
upon  the  licensee  "  full  right,  power  and  li- 
cense to  take  and  keep  exclusive  possession  of 
the  said  lands  except  as  hereinafter  mentioned 
for  and  during  the  period  of  one  year  from  the 
3l8t  December,  1883,  to  31st  December,  1884, 
and  no  longer.*' — Quaere,  Though  this  was  in 
law  a  lease  for  one  year  of  the  lands  comprised 
in  the  license,  was  the  Crown  bound  by  any 
implied  covenant  to  be  read  into  the  license 
for  good  right  and  title  tp  make  the  lease  and 
for  quiet  enjoyment?  Bulmer  v.  The  Queen, 
xxiii.,  488. 

27.  Contracts  binding  on  the  Crown — Pub- 
lic works — Extras — Certificate  of  engineer — 
Authority  of  subordinate  officers — 31  Vict.  c. 
12  (D.). 

See  Contract,  89. 
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28.  Acceptance  of  tender — Contract  binding 
on  the  Crown — Condition  precedent — Certifi- 
rate  of  chief  engineer — Abolition  of  office — 
Waiver, 

See  Public   Work,   1. 

29.  Parliamentary  printing — Departmental 
printing — Tender  —  Acceptance  —  Obligation 
binding  on  the  Crown — Form  of  contract. 

See  Contract,  92. 

30.  Transfer  of  contract — Acquiescence  by 
public  officers — Binding  a8sent---Cancellation 
— Breach. 

See  Contract,  93. 

31.  Contract  with  Crown — 39  Vict.  c.  5.  ««. 
Ii  &  8  (P.  E.  I.) — Disqualification  of  member 
in  Provincial  Assembly — Candidate  for  House 
of  Commons. 

See  Election  Law.  70. 

32.  Parol  agreement — Part  performance — 
Carriage  of  mails — Authority  to  bind  the 
Crown— R.  S.  0.  c.  35. 

See  No.  3,  ante. 

33.  Government  contract  —  Damages  for 
breach — Interest. 

See  Interest,  4. 

34.  License  to  cut  timber — Implied  war- 
ranty— Breach  of  contract. 

See  No.  92.  infra. 

35.  Petition  of  right — Contract  for  public 
work — Extras — Final  certificate. 

See  Contract,  G1. 

36.  Construction  of  public  work — Interfer- 
ence with  public  rights — Injury  to  private 
owner. 

See  Public  Work.  3. 

37.  Public  work  —  Terms  of  contract  — 
Authority  of  Oovernment  engineer  to  vary — 
Delay. 

See  Contract,  97. 

38.  Liability  for  tort — Injury  to  property 
on  public  work— 50  d  51  Vict.  c.  16  (Z).). 

See  Constitutional  Law,  25. 

39.  Constitutional  Law — Powers  of  execu- 
tive councillors — "  Letter  of  Credit  " — Obli- 
gations binding  on  Provincial  Legislatures — 
Government  expenditures — ycgotiable  instru- 
ment—** Bills  of  Exchange  Act,  1890  *'  **  The 
Bank  Act:*  R.  S.  C.  c.  120. 

Sec  Constitutional  Law,  39,  99. 

40.  Contracts  binding  on  the  Crown — 
Goods  sold  and  delivered  on  verbal  orders  by 
Crown  officials — Supplies  in  excess  of  tender 
— Errors  and  omissions  in  accounts — Interest 
against  the  Crown. 

See  Public  Works,  5. 

41.  Contract  binding  on  the  Crown — Public 
work — Formation  of  contract  —  Order-in- 
council — Ratification — Breach. 

See  Contract,  103. 

42.  Interest  against  the  Crown — Supreme 
Court  Act — R.  S.  C.  c.  133,  s.  52. 

See  Interest,  G.  7. 


43.  Interest  on  duties  improperly  levied — 
Liability  of  the  Crown. 

See  Interest.  10. 

44.  Construction  of  contract — Public  works 
—  Arbitration  —  Progress  estimates  —  En- 
gineer's certificate-TAppeal  by  head  of  depart- 
ment— Final  estimates  —  Condition  precedent. 

See  Contract,  101. 


4.  Criminal  Matters. 

45.  Reserved  case — Trial — Empaneling  jury 
— Personation  of  juror  —  R.  8.  C.  c.  Ilk*  »• 
259. 

See  Criminal  Law.  7. 

46.  Criminal  procedure — Challenging  jurors 
— Standing  aside  a  second  time. 

See  Criminal  Law,  10. 


5.  Damages;  Negligence. 

47.  Government  railway — J^S  Vict.  c.  8 — 
Damage  from  overflow  of  water — Negligence — 
Boundary  ditches.] — Held,  affirming  the  judg- 
ment appealed  from  (2  Ex.  C.  R.  396).  that 
under  43  Vict.  c.  8,  confirming  the  agreement 
of  sale  to  the  Crown  of  the  Riviere  du  Loup 
branch  of  the  Grand  Trunk  Railway,  the 
Crown  cannot  be  held  liable  for  damages 
caused  from  the  accumulation  of  surface 
water  to  land  crossed  by  the  railway  since 
1879  unless  it  is  caused  by  acts  or  omissions 
of  the  Crown's  servants,  and  as  the  damages 
in  the  present  case  appear,  by  the  evidence 
relied  on,  to  have  been  caused  by  the  non- 
maintenance  of  the  boundary  ditches  of  claim- 
ant's farm,  which  the  Crown  is  under  no  ob- 
ligation to  repair  or  keep  open,  the  appel- 
lant's claim  for  damages  must  be  dismissed. 
Morin  v.  The  Queen,  xx.,  515. 

48.  "Public  work**  —  Negligence — Militia 
class  firing — Government  rifle  range — Officers 
and  servants  of  the  Crown — Injury  to  the  per- 
son^-50  d  51  Vict,  o  16,  s.  16c  {D.)—R.  S.  C. 
c.  41*  »*.  10,  69.] — A  rifle  range  under  the  con- 
trol of  the  Department  of  Militia  and  Defence 
is  not  a  "public  work"  within  the  meaning  of 
the  Exchequer  Court  Act,  50  &  51  Vict.  c.  16, 
s.  16  (c). — The  words  *'any  oflBcer  or  servant 
of  the  Crown"  in  the  section  referred  to,  do 
not  include  officers  and  men  of  the  militia. — 
Girouard,  J.,  dissented.  Judgment  appealed 
from  (6  Ex.  C.  R.  425)  affirmed.  Larose  v. 
The  King,  xxxi.,  206. 

49.  Negligence  of  servants  —  Public  work 
— Tolls — Contract — Liability   as    carrier. 

See  Action,  109. 

50.  Public  work—rAgreement  binding  on 
Crown — Damages  to  property — Parol  under- 
taking to  indemnify — Officer  of  the  Crown. 

See  No.  24,  ante. 

51.  Public  work  —  Government  railway — 
Negligence  of  Crown  servant — Prescription — 
50  d  51  Vict.  c.  16— Arts.  2262,  2267,  2188, 
2211  C.  C.—R.  S.  C.  c.  38. 

See   No.    1,   ante. 
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52  Negligence  —  Servants  of  Crown  — 
Common  employment — Law  of  Queheo — 50  d 
51  Yict.  c.  16. 

See  Neqlioence,  29. 

53.  Suretif ship— Postmaster's  hand — Penal 
i^use  —  Lea  fori  —  Negligence  —  Laches  of 
Crown  officials  —  Release  of  sureties. 

See  No.  4,  ante. 

54.  Public  work — Navigation  of  River  St. 
Lawrence  —  Negligence  —  Repair  —  Parlia- 
mentary appropriation — Discretion  as  to  ex- 
penditure. 

See  No.  19,  ante, 

55  Injury  from  public  work  —  Negligence 
of  Crown  officials  —  Right  of  action — LiabU- 


ity  of  Crown— 50  d  51  Vict,  c,  16.  ss,  16,  25, 
5^  —  Jurisdiction  of  Ewchei 
scription  —  Art,  2261  C.  C. 


Jurisdiction  of  Exchequer  Court — Pre- 


See  Negugence,  195. 


6.  Escheats  and  Fobfettubes. 

56.  Constitutional  law  —  Legislative  juris- 
diction—Escheat— R.  8.  O.  (1877)  c.  9A—B. 
N.  A.  Act  (1867)  ss.  91,  92.  102  d  109.]— 
On  appeaJ  to  the  Supreme  Court  the  parties 
agreed  that  the  appeal  should  be  limited  to 
the  question,  as  to  whether  or  not  the  Gov- 
ernment of  Canada  or  of  the  province  was 
entitled  to  estates  escheated  to  the  Crown  for 
want  of  heirs.— ffeW,  Ritchie,  C.J.,  and 
Strong,  J.,  dissenting,  that  the  Province  of 
Ontario  does  not  represent  Her  Majesty  in 
matters  of  escheat  in  said  province,  and  there- 
fore the  Attorney-General  for  Ontario  could 
not  appropriate  the  property  escheated  to  the 
Crown  in  this  case  for  the  purposes  of  the 
province,  and  that  the  Escheat  Act,  c.  94,  R. 
S.  O.  was  ultra  vires. — Per  Fournier,  Tasche- 
reau  and  Gwynne,  J  J.  That  any  revenue  de- 
rived from  escheats  is  by  s.  102  of  the  B.  N. 
A.  Act.  1867,  under  the  control  of  the  Parlia- 
ment of  Canada  as  part  of  the  Consolidated 
Revenue  Fund  of  Canada,  and  no  other  part 
of  the  Act  exempts  it  from  that  disposition. 
Mercer  v.  Attorney-General  for  Ontario,  v.. 
538. 

[On  appeal  to  the  Privy  Council  this  judg- 
ment was  reversed,  8  App.  Cas.  767.] 

57.  Public  domain — Escheat  for  want  of 
heirs  —  Proceedings  by  information  —  Want 
of  parties  —  Limitation  of  action  —  Incor- 
poration of  escheated  lands. 

See  Title  to  Land,  131. 


7.  HiGHWATs;  Bridges;  Ferries. 

58.  Municipal  corporation  —  Highways  — 
Old  trails  in  Rupert's  Land  —  Substituted 
roadways  —  Necessary  way  —  R.  S.  C.  c. 
50,  s,  108 — Reservation  in  Crown  grant — De- 
dication —  User  —  Estoppel  —  Assessment 
of  lands  claimed  as  highway  —  Evidence.] — 
The  user  of  old  travelled  roads  or  trails  over 
the  waste  lands  of  the  Crown  in  the  North- 
west Territories  of  Canada,  prior  to  the  Do- 
minion Government  survey  thereof  does  not 
give  rise  to  a  presumption  that  the  lands 
over  which  they  passed  were  dedicated  as 
public  highways. — The  land  over  which  an  old 


travelled  trail  had  formerly  passed,  leading  to 
S^^tJ^"^®^"  ^*y  trading  post  at  Edmonton, 
N.-W.  T.,  had  been  enclosed  by  the  owner, 
divided  into  town  lots  and  assessed  and  taxed 
as  private  property  by  the  municipality,  and 
a  new  street  substituted  therefor  shewn  upon 
registered  plans  of  sub-division,  and  laid  out 
upon  the  ground  had  been  adopted  as  a  boun- 
dary in  the  descriptions  of  lands  abutting 
thereon  in  the  grants  thereof  by  letters  patent 
from  the  Crown. — Held,  reversing  the  decision 
of  the  Supreme  Court  of  the  North- West  Ter- 
ritories, that  under  the  circumstances,  there 
could  be  no  presumption  of  dedication  of  the 
lands  over  which  the  old  trail  passed  as  a 
public  highway  either  by  the  Crown  or  by 
the  private  owner  notwithstanding  long  user 
of  the  same  by  settler^  in  that  district  prior 
to  the  Dominion  Government  survey  of  the 
Edmonton  Settlement.  Heiminck  v.  Town  of 
Edmonton,  xxviii.,  501. 

59.  Liability  for  acts  of  agents  —  Quebec 
turnpike  roads  —  Legislative  acknowledge- 
ment —  Debentures. 

See  Quebec  Turnpike  Trust,  1. 

60.  Constitutional  law  —  Navigable  waters 
—  Title  to  alveus  —  Dedication  of  public 
lands  —  Presumption  —  User  —  Obstruction 
to  navigation  —  Public  nuisance  —  Balance 
of  convenience. 

See  No.  18,  ante. 

61.  Highway— Old  trails  in  Rupert's  Land 
— Substitution  of  new  way  —  Dedication. 

See  Dedication,  1. 

62.  B.  N.  A.  Act  (1867)  s.  111—8  Vict,  c, 
90  (Can,) — Reversion  of  toll  bridge — Indem- 
nity— Liability,  of  Province  of  Canada — Re- 
medial process. 

See  Statute,  154. 

63.  Ferry  license  —  Interference  —  Tor- 
tious breach  of  contract — Bridges  within  ferry 
limits  —  R,  S,  C.  c.  97. 

See  Ferries,  2. 


8.  Officers  and  Servants  of  the  Crown. 

64.  Notice  of  action — Contractor  to  buHd 
Oovemment  railway — 44  Vict.  c.  25,  s.  109 — 
*'  Employee.'']  —  Section  109,  Government 
Railway  Act,  1881,  provides  that  "  no  action 
shall  be  brought  against  any  officer,  employee 
or  servant  of  the  department  for  anything 
done  by  virtue  of  his  office,  service  or  em- 
ployment, except  within  three  months  after 
the  act  committed,  and  upon  one  month's 
previous  notice  in  writing."  Held,  reversing 
the  judgment  appealed  from  (20  N.  S.  Rep. 
30),  Ritchie,  C.J.,  and  Gwynne,  J.,  dissenting, 
that  a  contractor  with  the  Minister  of  Rail- 
way's and  Canals  as  representing  the  Crown, 
for  the  construction  of  a  branch  of  the  Inter- 
colonial Railway,  is  not  an  **  employee "  of 
the  department  within  this  section.  Kearney 
V.  Oakes,  xviii.,  148. 

65.  Action  for  tort  —  Fraud  or  misconduct 
of  Crown  servants — Misrepresentation — Time 
contract  —  Forfeiture  —  Liquidated  damages 
— Claim  for  extras  —  Condition  precedent  — 
Engineer's  certificate  —  31  Vict.  c.  13 — Inter- 
colonial Railway. 

See  Contract,  00. 


415 


CEOWN. 


416 


66.  Negligence  of  Crown  servants — Com- 
mon employment — Law  of  Queheo — 50  d  51 
Vict,  c,  16, 

See  Negligence,  29. 

67.  Government  of  Quebec  —  Retired  offi- 
cial  —  Commutation  of  pension  —  Interest 
of  wife  —  Transfer, 

8ee  Pension  de  Retraite. 

68.  Public  work  —  Government  raUwaji — 
Neoligence  of  Crown  servant  —  Prescription 
-^0  d  51  Vict,  c.  16— Arts,  2262,  2267,  2188. 
2211  C.  C.—R,  S,  C,  c.  38. 

See  No.  1,  ante, 

69.  Government  railways  —  Liability  for 
act  of  employee — R.  S.  C.  c.  58.  s,  50. 

See  Negligence,  219. 

70.  Public  work  —  Negligence  —  Militia 
class  firing — Government  rifle  range — Officers 
and  servants  of  the  Crown  —  50  d  51,  Vict. 
c.  16,  s.  16c  iD.)—R.  8.  C.  c  U.  »».  iO,  69. 

See  No.  48,  ante. 

71.  Contract  —  Right  of  action  —  Public 
officer — Solicitor  and  dient — R,  S,  C.  cc.  114* 
115 — Inquiry  as  to  public  matters — Rcmuty- 
eration  of  commissioner  —  Quantum  meruit. 

See  No.  5,  ante. 

72.  Injury  from  public  work  —  Negligence 
of  Crown  officials — Right  of  action  —  Liabil- 
ity of  Crown.— 50  &  51  Vict,  c.  16,  ss,  16,  23, 
58--Jurisdiciion  of  Exchequer  Court  —  Pre- 
scription —  Art.  2261  C.  C. 

See  Negligence,  195. 


9.  Prerogative. 

73.  Insolvent  bank — Winding-up  proceed- 
ings —  Priority  of  Crown  .as  simple  contract 
creditor  —  Estoppel — Acceptance  of  dividends 
—Waiver—JiS  Vict.  c.  2.^-1— The  Bank  of  P. 
E.  Island  became  insolvent,  and  a  winding-up 
order  waa  made.  The  bank  was  indebted  to 
Her  Majesty  in  $93,494.20,  public  moneys  of 
Canada  on  deposit  to  the  credit  of  the  Re- 
ceiver-General. The  first  claim  filed  at  the 
request  of  the  respondent  (liquidator  of  the 
bank),  did  not  specially  notify  the  liquidator 
that  Her  Majesty  would  insist  upon  the  priv- 
ilege of  being  paid  in  full. .  Two  dividends  of 
15%  each  were  afterwards  paid,  and  on  the 
28th  February,  1884,  there  was  a  balance  due 
of  $65,426.95,  and  respondent  was  notified 
that  Her  Majesty  intended  to  insist  upon  the 
prerogative  right  to  be  paid  in  full.  At  this 
time  there  wa^  on  hand  a  sum  sufficient  to 
pay  the  claim  in  full.  The  Supreme  Court 
(P.  E.  I.)  held  that  Her  Majesty  the  Queen, 
represented  by  the  Minister  of  Finance,  and 
the  Recei\'er-General,  had  no  prerogative  or 
other  right  to  receive  the  whole  amount,  but 
only  a  right  to  receive  dividends  as  an  or- 
dinary creditor  of  the  bank.  Held,  reversing 
the  judgment  appealed  from.  1.  That  the 
Crown  claiming  as  a  simple  contract  creditor 
has  a  right  to  priority  over  other  creditors  of 
equal  degree.  This  prerogative  privilege  be- 
longs to  the  Crown  as  representing  the  Do* 
minion  of  Canada,  when  claiming  as  a  cred- 
itor of  a  provincial  corporation  in  a  provin- 
cial court,  and  is  not  taken  away  in  proceed- 


ings in  insolvency  by  45  Vict  c.  23.  2.  That 
the  Crown  had  not  waived  its  right  to  be 
preferred  in  this  case  by  the  form  in  which 
the  claim  was  made,  and  by  the  acceptance 
of  two  dividends.  The  Queen  v.  Bank  of 
Nova  Scotia,  xi.,  1. 

74.  Prerogative  —  Insolvent  bank  —  Assets 
— R.  S.  C.  cc.  120,  124 — Deposit  by  insurance 
company  —  Priority  of  not&-holders.} — The 
prerogatives  of  the  Crown  exist  in  British 
colonies  to  the  same  extent  as  in  the  United 
Kingdom.  The  Queen  v.  Bank  of  Nova 
Scotia  (11  Can.  S.  C.  R.  1)  followed.— The 
Queen  is  the  head  of  the  constitutional  Gov- 
ernment of  Canada,  and  in  matters  affecting 
the  Dominion  at  large  her  prerogatives  are 
exercised  by  the  Dominion  Government. — ^The 
Crown  prerogatives  can  only  be  taken  away 
by  express  statutory  enactment.  Therefore 
Her  Majesty's  right  to  payment  in  full  of  a 
claim  against  the  assets  of  an  insolvent  bank 
in  priority  to  all  other  creditors  is  not  inter- 
fered with  by  the  provisions  of  the  Bank 
Act  (R.  S.  C.  c  120,  8.  79).  giving  note- 
holders a  first  lien  on  such  assets,  the  Crown 
not  being  named  in  such  enactment.  Gw^ynne 
and  Patterson,  JJ.,  contra.  —  Held,  per 
Gwynne,  J.,  that  under  legislation  of  the  old 
Province  of  Canada,  left  unrepealed  by  the 
B.  N.  A.  Act,  no  such  prerogative  could  be 
claimed  in  the  Provinces  of  Ontario  and  Que- 
bec ;  the  court  would  not,  therefore,  be  justi- 
fied in  holding  that  such  a  right  attached, 
under  the  B.  N.  A.  Act,  in  one  Province  of 
Canada  which  does  not  exist  in  them  all. — 
An  insurance  company,  in  order  to  deposit 
$50,000  with  the  Minister  of  Finance  and  re- 
ceive a  license  to  do  business  in  Canada  ac- 
cording to  the  provisions  of  the  Insurance 
Act  (K.  S.  C.  c.  124),  deposited  the  money 
in  a  bank  and  forwarded  the  deposit  receipt 
to  the  minister.  The  money  in  the  bank  drew 
interest  which,  by  arrangement,  was  received 
by  the  company.  The  bank  having  failed  the 
Government  claimed  payment  in  full  of  this 
money  as  money  deposited  by  the  Crown. 
Held^  reversing  the  judgment  appealed  from 
(27  N.  B.  Rep.  351).  Strong,  J.,  dissenting, 
that  it  was  not  the  money  of  the  Crown  but 
held  by  the  Finance  Minister  in  trust  for  the 
company;  it  was  not,  therefore,  subject  to 
the  prerogative  of  payment  in  full  in  priority 
to  other  creditors.  Maritime  Bank  v.  The 
Queen,  xvii.,  657. 

75.  Prerogative — Provincial  rights — Insol- 
vent bank — Note-holder*s  lien,} — ^The  Govern- 
ment of  each  Province  of  Canada  represents 
the  Queen  in  the  exercise  of  her  prerogative 
as  to  all  matters  affecting  the  rights  of  the 
province.  The  Queen  v.  Bank  of  Nova  Scotia 
(11  Can.  S.  C.  R.  1)  followed.  Gwynne,  J., 
dissenting. — Under  s.  79  of  the  Bank  Act  (R. 
S.  C.  c.  120),  note-holders  have  the  first  lien 
on  the  assets  of  an  insolvent  bank  in  priority 
to  the  Crown.  Strang  and  Taschereau,  JJ., 
dissenting.  Judgment  appealed  from  (27  N. 
B.  Rep.  379)  varied.  Liquidators  of  the 
Maritime  Bank  v.  Receiver-General  of  New 
Brunswick,  xx.,  695. 

[Affirmed  by  Privy  Council  in  respect  to 
holding  on  prerogative,  8  Times  L.  R.  b77.] 

76.  Territorial  and  prerogative  rights — 
Beneficial  interest  —  Actions  by  Dominion 
Governm  ent — Exchequer  Court — Informa  tion 
of  intrusion — Subsequent   action — Practice, 

See  Constitutional  Law,  23. 
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10.  Public  Laitds  and  Timber. 

(a)  Dominion  Lands,  77-80. 

(&)  Mines  and  Minerals,  81-84. 

(c)  Sales,  Oranjs,  and  Licenses,  85-102. 

{d^  Taxes  and  Dues,  108-108. 

(a)  Dominion  Lands. 

77.  Railway  belt — Reserve  in  British  Col- 
umbia— 47  Vict.  c.  H,  s.  2  (B.C.) — Provincial 
ffrant — Title  to  land/] — ^By  s.  11  of  the  order- 
in-cooncil  admitting  the  Province  of  British 
Columbia  into  confederation,  British  Col- 
umbia agreed  to  convey  to  the  Dominion  Gov- 
ernment, in  trust,  to  be  appropriated  in  such 
maimer  as  the  Dominion  Government  might 
deem  advisable  in  furtherance  of  the  construc- 
tion of  the  Canadian  Pacific  Railway,  an  ex- 
tent of  public  lands  along  the  line  of  railway 
After  certain  negotiations  between  the  Gov- 
ernments of  Canada  and  British  Columbia,  and 
in  order  to  settle  all  disputes,  an  agreement 
was  entered  into,  and  on  19th  December,  1883, 
the  legislature  of  British  Columbia  passed  the 
statute  47  Vict.  c.  14,  by  which : — "  From  and 
after  the  passing  of  this  Act  there  shall  be, 
and  there  is  hereby,  granted  to  the  Dominion 
Government  for  the  purpose  of  constructing 
and  to  aid  in  the  construction  of  the  portion  of 
the  Canadian  Pacific  Railway  on  the  main 
land  of  British  Columbia,  in  trust,  to  be  ap- 
propriated as  the  Dominion  Government  may 
deem  advisable,  the  public  lands  along  the  line 
of  railway  before  mentioned,  wherever  it  may 
be  finally  located,  to  a  width  of  twenty  miles 
on  each  side  of  the  said  line,  as  provided  in 
the  order-in-council,  s.  11,  admitting  the  Pro- 
vince of  British  Columbia  Into  confederation." 
On  20th  November,  1883,  by  public  notice  the 
Government  of  British  Columbia  reserved  a 
belt  of  land  of  20  miles  in  width  along  a  line 
by  way  of  Bow  River  Pass.  In  November, 
lo84,  F.,  to  comply  with  the  provincial  sta- 
tutes, filed  a  survey  of  land  within  said  belt 
which  was  finally  accepted  on  13th  January, 
1885.  and  letters  patent  under  the  great  seal 
of  the  province  issued  to  F.  The  Attorney- 
General  of  Canada  by  information  of  intru- 
sion sought  to  recover  possession  of  the  land, 
and  the  Exchequer  Court  dismissed  the  in- 
formation with  costs.  —  Held,  reversing  the 
judgment  of  the  Exchequer  Court,  Henry,  J., 
dissenting,  that  at  the  date  of  the  grant  the 
Province  of  British  Columbia  had  ceased  to 
have  any  interest  in  the  land  covered  by  said 
grant,  and  that  the  title  to  the  same  was  in 
the  Crown  for  the  use  and  benefit  of  Canada. 
The  Queen  v.  Farwell,  xiv.,  392. 

78.  Laying  out  and  ascertaining  ordinance 
lands — Reversion  of  lands  not  used  for  canal 
purposes — Vesting  of  lands  in  Crown. 

See  RiDEAU  Canal  Lands,  2. 

79.  Foreshore  of  harbour — Provincial  grant 
— B,  N.  A.  Ad,  1867 — Estoppel — Act  con- 
firming  title. 

See  Tttle  to  Land,  132. 

80.  Title  to  land— Railway  belt  in  British 
Columbia — Unsurveyed  lands — Pre-emption — 
Federal  and  provincial  rights — 47  Vict,  c.  6 

See  CoNSTinrnoNAL  Law,  72. 

8.  C.  D. — 14 


(b)  Mines  and  Minerals. 

81.  Patent — Reservation  of  coal — Order-in- 
council — Agreement.] — Certain  Crown  lands 
in  Quebec  had  been  granted  to  the  suppliants, 
as  assignees  of  one  Kaye,  the  applicant  for  said 
lands,  from  which  the  Crown  contended  the 
coal  thereon  was  reserved,  which  was  the  sole 
question  in  issue.  The  Exchequer  Court  (3 
Ex.  C.  R.  157),  held  that  there  being  no  ex- 
press or  implied  agreement  to  the  contrary 
the  suppliants  were  entitled  to  a  grant  con- 
veying such  mines  and  minerals  as  would  pass 
without  express  words. — The  Supreme  Court 
of  Canada  aflirmed  the  judgment  of  the  Ex- 
chequer Court,  and  dismissed  the  appeal  with 
costs.  The  Queen  v.  Canadian  Agricultural 
Coal,  and  Colonization  Co.,  xxiv.,  713. 

82.  Mining  law  —  Royalties  —  Dominion 
Lands  Act — Publication  of  regulations — Re- 
newal of  license — Payment  of  royalties — Vol- 
untary payment — R.  S.  C.  c.  54,  m.  90,  91.] — 
The  Dominion  Government,  by  regulations 
made  under  The  Dominion  Lands  Act,  may 
validly  reserve  a  royalty  on  gold  produced  by 
placer  mining  in  the  Yukon  though  the  miner, 
by  his  license  has  the  exclusive  right  to  all 
the  gold  mined.  Taschereau  and  Sedgewick, 
JJ.,  dissenting. — The  "exclusive  right"  given 
by  the  license  is  exclusive  only  against  quartz 
or  hydraulic  licenses  or  owners  of  surface 
rights  and  not  against  the  Crown.  Tascher- 
eau and  Sedgewick,  JJ.,  dissenting. — The  pro- 
vision in  s.  91  of  The  Dominion  Lands  Act 
that  regulations  made  thereunder  shall  have 
effect  only  after  publication  for  four  succes- 
sive weeks  in  the  Canada  Gazette  means  that 
the  regulations  do  not  come  into  force  on  pub- 
lication in  the  last  of  four  successive  issues 
of  the  Gazette,  but  only  on  the  expiration  of 
one  week  therefrom.  Thus  where  they  were 
published  for  the  fourth  time  in  the  issue  of 
4th  September,  they  were  not  in  force  until 
the  11th,  and  did  not  affect  a  license  granted 
on  9th  September. — Where  regulations  pro- 
vided that  failure  to  pay  royalties  would  for- 
feit the  claim,  and  a  notice  to  that  effect  was 
posted  on  the  claim  and  served  on  the  licensee, 
payment  by  the  latter  under  protest  was  not 
a  voluntary  payment. — One  of  the  regulations 
of  1889  was  that  *'  the  entry  of  every  holder 
of  a  grant  for  placer  mining  had  to  be  renewed 
and  his  receipt  relinquished  and  replaced  every 

fear."  Held,  per  C.  J.  and  Girouard  and 
)avies,  JJ..  reversing  the  judgment  of  the 
Exchequer  Court  (7  Ex.  C.  R.  414),  Sedge- 
wick, J.,  contra,  that  the  new  entry  and  re- 
ceipt did  not  entitle  the  holder  to  mine  on  the 
terms  and  conditions  in  his  original  grant 
only,  but  he  did  so  subject  to  the  terms  of 
any  regulations  made  since  such  grant  was 
issued. — The  new  entry  cannot  be  made  and 
new  receipt  given  until  the  term  of  the  grant 
has  expired.  Therefore,  where  a  grant  for 
one  year  was  issued  in  December.  1896,  and  in 
August.  1897.  the  renewal  license  was  given 
to  the  miner,  such  renewal  only  took  effect  in 
December.  1897,  and  was  subject  to  regula- 
tions made  in  September  of  that  year. — Regu- 
lations in  force  when  a  license  issued  were 
shortly  after  cancelled  bv  new  regulations  im- 
posing a  smaller  royalty.  Held,  that  the 
new  regulations  were  substituted  for  the 
others  and  applied  to  said  license.  The  King 
V.  Chappelle ;  The  King  v.  Carmack  ;  The  King 
V.  Tweed,  xxxii.,  586. 

[Leave  to  appeal  to  Privy  Council  granted. 
March,  1903;  40  Can.  Gaz.  p.  509.] 
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83.  Mine8  and  minerals  —  Placer  mining 
regulations — Staking  claims — Overlapping  lo- 
cations — Renetcal  grant — Unoccupied  Crown 
lands.'\ — In  August,  1899,  M.  staked  and  re- 
ceived a  grant  for  a  placer  mining  claim  on 
Dominion  Creek,  Yukon,  which,  however, 
actually  included  part  of  an  existing  creek 
claim  previously  staked  by  W.  In  IIKK)  he 
applied  for  and  obtained  a  renewal  grant  for 
the  same  area,  W/s  claim  having  lapsed  in 
the  meantime,  and  was  continuously  in  undis- 
puted possession  of  that  area,  with  his  stakes 
standing  from  tlie  time  of  his  original  location 
until  March,  11)01,  when  S.  and  T.  staked 
bench  claims  for  the  lands  embraced  in  W.'s 
expired  location  which  had  been  overlapped 
by  M/s  claim,  as  being  unoccupied  Crown 
land.  Held,  affirming  the  judgment  appealed 
from,  Davies  and  Armour,  JJ..  dissenting, 
that  the  application  for  the  renewal  grant  by 
M.,  after  W.*8  claim  had  lapsed,  for  the 
identical  ground  he  had  originally  staked  and 
continuously  occupied,  gave  him  a  valid  right 
to  the  location  without  the  necessity  of  a 
formal  re-staking  and  new  application  and 
that,  following  the  rule  in  Osborne  v.  Morgan 
(13  App.  Cas.  227).  the  possession  of  M.  un- 
der his  renewal  grant  should  not  be  disturbed.  | 
iSt.  Laurent  v.  Mcrcier,  xxxiii.,  314.  | 

84.  Railway  subsidy — Dominion  Lands  Act  I 
— Reservation  in  grant.] — By  an  equal  divi- 
sion  of  opinion,  the  Supreme  Court  affirmed  | 
the  decision  of  the  Exchequer  Court    (S  Ex.   i 
C.  R.  83),  by  which  it   was  held  that  lands 
granted  as  subsidy  to  railways  under  53  Vict, 
c.  54  (D.),  were  subject  to  the  existing  regu- 
lations respecting  reservation  of  baser  mine- 
rals   in    the    grants    thereof,    notwithstanding 
that   there  was   no   reference  thereto  in    the 
orders-in-council  allotting  the  lands  to  the  rail- 
way and  that  the  grant  was  expressed  in  the 
statute  to  be  a  free  grant  subject  merely  to 
cost  of  survey.     Calgary  and  Edmonton  Ry. 
Co.  v.  The  King,  20th  April.  1903. 

[I^ave  to  appeal  to  the  Privy*  Council  was 
granted,    July.   1903.] 


(c)   Sales^  Grants,  and  Licenses. 

85.  Permits  to  cut  timber  (Man.) — Rights 
of  holders — Dominion  Lands  Act,  1879,  s.  52 
— Trespass.] — On  21st  November,  1881.  Sin- 
nott  obtained  a  permit  from  the  Crown  timber 
agent,  Manitoba :  "To  cut,  take  and  have  for 
tbpjr  own  use  from  that  part  of  range  10  E. 
that  extends  five  miles  north  and  five  miles 
south  of  the  C.  P.  Ry.  track,  the  following 
quantities  of  timber,  2,000  cords  of  wood  and 
25,000  ties,  permit  to  expire  on  1st  May. 
1882."  A  similar  permit  was  granted  to  Sin- 
nott  on  10th  February.  1882,  to  cut  25,000 
ties.  In  February,  1882,  under  leave  granted 
by  an  order-in-council  of  27th  October,  18S1, 
Scoble  cut  timber  for  the  purposes  of  the  con- 
struction of  the  C.  P.  Ry.,  from  the  lands 
covered  by  the  permit  of  21st  November,  1881. 
Sinnott  claimed  by  their  *'  permit "  the  sole 
right  of  cutting  timber  on  said  lands  until  the 
1st  May,  1882.  and  prayed  that  Scoble  mipht 
be  restrained  by  injunction  from  cutting  tim- 
ber on  said  lands,  and  ordered  to  account  for 
the  value  of  the  timber  cut.  Scoble  justified 
under  the  order-in-council  of  the  27th  October, 
1881,  and  denied  the  exclusive  possession  or 
title  to  the  lands  or  standing  timber. — ^The 
plaintiffs  applied  ex  parte  for,  and  obtained, 


an  interim  injunction  against  the  defendants. 
At  the  hearing  Miller,  J.,  made  the  injunction 
perpetual,  and  ordered  a  reference  to  ascer- 
tain the  damages  caused  plaintiffs  by  the  cut- 
ting of  the  timber  by  defendants.  On  re-hear- 
ing, this  decree  was  reserved  and  a  decree  made 
dismissing  the  bill  with  costs  and  directing  an 
account  to  be  taken  of  the  damages  sustained 
by  reason  of  the  interim  injunction. — Held, 
that  the  decree  made  on  re-hearing  should  be 
affirmed,  that  the  permit  in  question  did  not 
come  within  the  provisions  of  the  Dominion 
Lands  Act  of  1879,  and  did  not  vest  in  the 
plaintiffs  any  estate,  right  or  title  in  the 
tract  of  land  upon  which  they  were  permitted 
to  cut,  nor  did  it  prevent  the  Government 
giving  like  licenses,  or  others  of  equal  au- 
thority, to  other  persons,  as  long  as  there  was 
sufficient  timber  to  satisfy  the  requirements  of 
the  plaintiffs'  licenses.  ISinnott  v.  Scoble,  xi., 
571. 

80.  Crown  lands  —  Setting  aside  grant — 
Error  and  improvidence — Evidence.]  —  In  an 
action  to  set  aside  letters  patent  for  error  and 
improvidence  under  the  Manitoba  Act,  per 
Patterson,  J. — In  the  construction  of  th^  sta- 
tute 35  Vict.  c.  3,  amended  by  35  Vict.  c.  52, 
effect  must  be  given  to  the  term  improvidence 
as  meaning  something  distinct  from  fraud  or 
error;  letters  patent  may,  therefore,  be  held 
to  have  been  issued  improvidently  if  issued  in 
ignorance  of  a  substantial  claim  by  persons 
other  than  the  patentee  to  the  land  which,  if 
it  had  been  known,  would  have  been  investi- 
gated and  passed  upon  before  the  patent  is- 
sued; and  it  is  not  the  duty  of  the  court  to 
form  a  definite  opinion  as  to  the  relative 
strength  of  opposing  claims.  Fonseca  v.  At- 
torney-Oeneral  of  Canada^  xvii.,  612. 

87.  Location  tickets — Transfer  of  rightft — 
Registration — Waiver  by  Crown — Cancella- 
*tow— 2,1  Vict.  c.  2,  ss.  18  d  2a  '{Can.)— 32 
Vict.  c.  11,  «.  13  iQ.)—36  yict.  c.  8  (Q.)]— 
A  location  ticket  of  Crown  land  was  granted 
to  II.  in  18<>3.  In  1872  H.  put  on  record 
with  the  department  that  by  arrangement 
with  the  Crown  Lands  Agent,  he  had  per- 
formed- settlement  duties  on  another  lot  known 
as  the  homestead  lot.  In  1874,  H.  transferred 
his  rights  to  appellant,  paid  all  moneys-,  due 
with  interest  on  the  lots,  registered  the  trans- 
fer under  32  Vict.  c.  11.  s..  18  (Que.),  and 
the  Crown  accepted  the  fees  for  registering 
the  transfer  and  for  the  issuing  of  the  patent. 
In  1878.  the  commissioner  cancelled  the  loca- 
tion ticket  for  default  to  perform  settlement 
duties.  Held,  reversing  the  judgment  ap- 
pealed from  (M.  L.  R.  2  Q.  B.  310),  Tas- 
chereau,  J.,  dissenting,  that  the  registration 
by  the  commissioner  in  1874.  «f  the  transfer 
to  respondent  was  a  waiver  of  the  right  of  the 
Crown  to  cancel  the  location  ticket  for  de- 
fault to  perform  settlement  duties,  and  the 
cancellation  was  illegally  effected.  Holland 
V.  Ross,  xix.,  566. 

as.  /?.  S.  O.  (1887)  c.  25— License  to  cut 
timber — Renewals  —  Free  grants — Patent — 
Interference  with  rights  of  patentee.] — By  s. 
3,  R.  S.  O.  (1887)  c.  25.  the  Lieut.-Gov.-in- 
Conncil  may  appropriate  any  public  lands  *.  . 
as  free  grants  to  actual  settlers,  etc..  and  by 
s.  4  such  grants  or  appropriations  shall  be 
confined  to  lands  .  .  within  the  tract  or 
territory  defined  in  that  section.  By  s.  10, 
pine  trees  on  lands  located  or  sold  within  the 
limits   of  the  free  grant   territory   after  5th 
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March.  1880.  shall  be  considered  as  reserved 
from  the  location,  and  shall  be  the  property 
of  Her  Majesty,  and  s.  11  enacts  that  patents 
of  such  lands  located  or  sold  shall  contain  a 
reser\'ation  of  all  pine  trees  on  the  land,  and 
that  any  licensee  to  cut  timber  thereon  may, 
during  the  continuance  of  his  license,  enter 
upon  the  uncleared  portion  and  cut  and  re- 
move trees,  etc. — The  company  held  a  license, 
issued  30th  May,  1888,  to  cut  timber  on  land 
within  the  free  grant  territory,  but  which  had 
not  been  appropriated  under  s.  3  of  the  Act. 
A  license  was  first  issued  to  the  company  in 
1H73  and  had  been  renewed  each  year  since 
that  time.  The  license  authorized  the  cutting 
of  timber  on  lands  un located  and  sold  at  its 
date;  lands  sold  or  located  while  it  was  in 
force;  pine  trees  on  lots  sold  under  orders-in- 
council  of  27th  May.  18(50,  and  pine  trees, 
when  reserved,  on  lots  sold  under  order-in- 
council  of  3rd  April,  1880,  upon  the  location 
described  on  back  of  license.  —  Regulations 
made  by  order-in-council  of  27th  May,  18G9, 
provided  that  "all  pine  trees  on  any  public 
land  thereafter  to  be  sold,  which  at  the  time 
of  such  sale  or  previously  was  included  in  any 
timber  license,  shall  be  considered  as  reserved 
from  such  sale  and  shall  be  subject  to  any 
timber  license  covering  or  includmg  such  land 
in  force  at  the  time  of  such  sale,  or  granted 
within  three  j'ears  from  the  date  of  such  sale, 
etc.  All  trees  remaining  on  the  land  at  the 
time  the  patent  issues  shall  pass  to  the  paten- 
tee." A  patent  for  a  lot  in  the  free  grant 
territory  was  issued  to  S.  on  13th  March, 
J 884. — On  the  back  of  the  license  was  a  sche- 
dule of  lots  included  in  the  location  with  the 
date  of  sale  or  location,  and  the  sale  or  loca- 
tion of  S.'s  lot  was  mentioned.  The  company 
cUimed  the  right  to  cut  timber  on  said  lot 
which  had  not  been  appropriated  by  the  L. 
G.  in  C.  Held,  affirming  the  judgment  ap- 
pealed from  (17  Ont.  Api).  R.  322),  that  the 
provisions  of  R.  S.  O.  (1887)  c.  25,  ss.  10,  11, 
relating  to  the  pine  trees  in  the  territory, 
only  apply  to  such  lots  as  have  been  specifi- 
cally appropriated  under  s.  3 ;  that  the  license 
of  the  company,  though  renewed  from  year  to 
year,  was  only  an  annual  license:  that  the 
license  issued  in  1888  did  not  give  the  holders 
a  right  under  the  regulations  of  27th  Mav, 
18«a).  to  the  timber  on  land  patented  in  1884, 
and  that  the  company  had  notice,  by  their 
license  of  1888,  that  the  lot  in  question  had 
been  patented  to  S.  more  than  three  years 
previously.  Lakefield  Lumber  and  Mfg]  Co, 
V.  Shairp,  lix.,  057. 

89.  Right  of  pre-emption — Lands  reserved 
—  Agricultural  aettlcra  —  -^7  Vict.  c.  /.> 
(ZJ.C'.n— By  47  Vict.  c.  14,  s.-s.  (f)  (B.C.), 
land  conveyed  to  the  E.  &  N.  Ry.  Co.  was, 
for  4  years  from  the  date  of  the  Act.  thrown 
open  to  the  actual  "  settlers  for  agrionltural 
puri>oses."  coal  and  timber  land  excepted.  II. 
and  W.  respectively  claimed  rights  of  pre- 
emption under  this  Act.  Held,  affirming  the 
Supreme  Court  (B.C.),  that  the  Act  did  not 
confer  a  right  of  pre-emption  to  lands  not 
within  the  pre-emption  laws  of  the  province : 
that  only  '*  unreserved  and  unoccupied  lands  " 
came  within  those  laws  and  the  lands  claimed 
had  long  before  been  reserved  for  a  town  site ; 
and  that  the  claimants  were  not  upon  the 
lands  as  **  actual  settlers  for  agricultural  pur- 
poses," but  had  entered  with  express  notice 
that  the  lands  were  not  open  for  settlement. 
lioggan  v.  Esquintanlt  <(■  \nnaimo  Rii.  Co.: 
Waddington  v.  Esquimault  d  Nanaimo  Ry. 
Co.,  XX..  235. 


[In  Hoggan  v.  Esqnimault  d  Nanaimo  Ry. 
Co.f  the  Privy  Council  affirmed  this  decision. 
(1894)  A.  C.  429.] 

90.  R.  8.  0.  art,  5976— Timber  licenses- 
Official  plan — Description — Rebate — Art.  992 
C.  C. — Practice— Title  of  caw^e.]— Where  the 

'holder  of  a  timber  license  does  not  verify  the 
correctness  of  the  official  description  of  the 
lands  to 'be  covered  by  the  license  before  it 
issues,  and  after  its  issue  works  on  lands  and 
makes .  improvements  on  a  branch  of  a  river 
which  he  believed  formed  part  of  his  limits, 
but  was  subsequently  ascertained  by  survey 
to  form  part  of  adjoining  limits,  he  cannot 
recover  from  the  Crown  for  losses  sustained 
by  acting  on  an  understanding  derived  from  a 
plan  furnished  by  the  Crown  prior  to  the  sale. 
Fournier,  J.,  dissenting. — Per  Patterson,  J., 
the  licensee's  remedy  would  be  by  action  to 
cancel  the  license  under  art.  992  C.  C,  with 
a  claim  for  compensation  for  moneys  expend- 
ed.— This  action  was  instituted  against  the 
Government  of  Quebec,  but  when  the  case 
came  up  for  Clearing  on  the  appeal  to  the 
Supreme  Court,  the  court  ordered  that  "  Her 
Majesty  the  Queen  "  be  substituted  for  that 
of  *'  Government  of  the  Province  of  .Quebec." 
Grant  v.  The  Queen,  xx.,  297. 

91.  Title  —  Grant  of  non-existent  sub-divi- 
sion— Description — Boundaries  —  Patent  im- 
providently  granted.] — Action  for  trespasses 
by  defendant  during  1878-79-80  and  1881.  up- 
on land  alleged  to  be  part  of  lots  34  and  35 
in  concession  C.  in  the  Township  of  Etobicoke. 
Ontario,  and  to  be  plaintiff's  propertj',  and 
damages  for  the  cutting  and  removal  of  tim- 
ber, and  injunction  to  restrain  future  tres- 
pass.— Defendant  contended  that  the  land"  was 
not  part  of  lots  34  and  35  in  concession  C, 
but  part  of  lots  34  and  35  in  concession  B, 
and  was  his  property. — Both  parties  derived 
title  under  H.  J.  B„  who  executed  a  mortgage 
dated  30th  April.  1856,  to  S.  F.,  comprising 
among  other  lands  lots  34  and  35  in  conces- 
sion B,  of  Etobicoke. — On  foreclosure  of  that 
mortgage,  a  final  order  was  made  1st  March, 

1874,  for  the  sale  of  the  mortgaged  lands  and 
under  it  lots  34  and  35  in  concession  B,  of 
Etobicoke,  were  sold  to  J.  M.  to  whom  the 
lots  were  conveyed  by  the  administrator  and 
the  sole  devisee  of  the  mortgagee,  by  deed 
dated  10th  April,  1875.  On  8th  May.  1875, 
J.  M.  conveyed  to  J.  B.  lots  34  and  35,  in 
broken  front,  concession  B.  and  on  14th  July, 

1875,  J.  B.  conveyed  to  defendant  lots  34  and 
35,  in  broken  front,  concession  B. — By  deed, 

.  27th  October.  1857,  after  the  mortgage  H.  J. 
I  B.,  the  mortgagor,  conveyed  to  plaintiff  seven 
acres,  more  or  less,  composed  of  parts  of  lots 
34  and  35  in  concession  B,  known  as  the  Ox- 
I  bow.  described  by  metes  and  bounds,  which  is 
,  the  land  in  question.     Defendant  did  not  dis- 
pute that  plaintiff  acquired  the  equity  of  re- 
demption  subject   to   the   mortgage,   but  con- 
I   tended    that   by   sale    under    the   decree,    title 
passed  to  the  purchaser  free  from  the  equity 
as  being  a  part  of  lots  34  and  35,  in  conces- 
'  sion  B,  the  whole  of  which  lots  were  included 
in  the  mortgage  and  sold  to  J.  M.     Plaintiff 
I  contended  that  the  land,  although  erroneously 
I  described  in  the  deed  of  it  to  him,  as  part  of 
lots  34  and  35  in  concession  B,  really  formed 
I   part  of  lots  34  and  35   in  concession  C.  and 
'   was,  therefore,  not  included  in  the  mortgage, 
and  in   the  alternative,  that  if  the  land  did 
I  not  form  part  of  concession  C.  it  formed  part 
I  of  broken  front  in  front  of,  and  separate  from 
I   lots  34  and  35  in  concession  B,  and  therefore 
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Transfer  of  Crown  lands--Art.  1007  C.  P.  Q. 
—Art.  1553  C.  C.\ — The  locatee  of  certain 
Crown  lands  sold  his  rights  therein  to  B.,  re- 
serving the  right  to  redeem  the  same  within 
nine  years,  and  subsequently  sold  the  same 
rights  to  M.,  subject  to  the  first  deed.  These 
deeds  were  both  registered  in  their  proper 
order  in  the  registry  office  for  the  division  and 
in  the  Crown  lands  office  at  Quebec.  M.  paid 
the  balance  of  Crown  dues  remaining  unpaid 
upon  the  land  and  made  an  application  for 
letters  patent  of  grant  thereof  in  which  no 
mention  was  made  of  the  former  sale  by  the 
original  locatee.  In  an  action  by  scire  facias 
for  the  annulment  of  the  letters  patent  grant- 
ed to  M.,  Held,  Taschereau,  J.,  dissenting, 
that  the  failure  to  mention  the  ventc  it 
rhnM  in  the  application  for  the  letters  patent 
was  a  misrepresentation  and  concealment 
which  entitled  the  Crown  to  have  the  grant 
declared  void  and  the  letters  patent  annulled 
as  having  been  issued  by  mistake  and  in  ignor- 
ance of  a  material  fact,  notwithstanding  the 
registration  of  the  first  deed  in  the  Crown 
land  office.  Fonseca  v.  Attorney-General  for 
Canada  (17  Can.  S.  C.  R.  612)  referred  to. 
Held,  further,  Taschereau,  J.,  dissenting,  that 
it  is  not  necessary  that  such  an  action  should 
be  proceeded  or  accompanied  by  tender  or 
deposit  of  the  dues  paid  to  the  Crown  in  order 
to  obtain  the  issue  of  the  letters  patent.  The^ 
Queen  v.  Montminy,  xxix.,  484. 

94.  Scire  facias  —  Crown  lands  —  Grant 
made  in  error — Adverse  claim — Cancellation 
--82  Vict.  0.  11,  s.  26  (Que.)  —  R.  8.  Q. 
1299.^ — ^The  provisions  of  the  Quebec  statute 
respecting  the  sale  and  management  of  public 
lands  (32  Vict.  c.  11,  R.  S.  Q.  art.  1299) 
do  not  authorize  the  cancellation  of  letters 
patent  by  the  Commissioner  of  Crown  Lands 
where  adverse  claims  to  the  lands  exist. 
(Judgment  appealed  from  reversed,  and  Q. 
R.  18  S.  C.  520,  restored.)  The  King  v. 
AdamSy  xxxi.,  220. 

95.  Timher  licenses — Sales  hy  local  agent — 
Location  ticket — i^uspensive  condition — Title 
to  lands-^Art.  1085  C.  C.^Arts.  1269  et  seq. 

j  and  1309  et  seq.  R.  S.  Q.] — During  the  term 
I  of  a  license  to  cut  timber  on  ungranted  lands 
I  of  the  Province  of  Quebec,  the  local  Crown 
.  Lands  Agent  made  a  sale  of  part  of  the  lands 
I  covered    by    the   license,    and    issued    location 
I  tickets  or  licenses  of  occupation  therefor  under 
the  provisions  of  arts.  12G9  et  seq.  of  the  Re- 
vised Statutes  of  Quebec,  respecting  the  sale 
of  Crown    lands.        Subsequently   the    timber 
j   license  was  renewed,  but,  at  the  time  the  re- 
j  newal  license  was  issued,  there  had  not  been 
I  any  express  approval  by  the  Commissioner  of 
Crown  Lands  of  the  sales  so  made  by  the  local 
agent  as  provided  by  art.  1269  R.  S.  Q.    Held, 
affirming   the  judgment  appealed   from,   Tas- 
chereau and  Davies,  JJ.,  dissenting,  that  the 
approval  required  by  art.  1269  R.  S.  Q.  was 
not  a  suspensive  condition,  the  fulfilment  of 
which  would  have  retroactive  effect  from  the 
date  when  the  sales  by  the  local  agent  were 
made,  and  that,  at  the  time  of  the  issue  of 
the    renewal    license,    the    lands    in    question 
were  still  ungranted  lands  of  the  Crown  for 
which   the   timber    license    had   been    validly 
I  issued.     Lchlanc  v.  Rohitaille,  xxxi.,  582. 

93.  Scire  facias— Title  to  land— Annulment  '       r^    r^      -   -        r      ^     a  *     rr         *     ^ 
of  letters   patent— Tender— Sale  or  pledge—  '       ^^  Dominion  Lands  Act— Homestead  pat- 
Vente  a  r^mM— Concealment  of  material  fact  !   ent— Equitable  or  statutory  title. 
—Arts,  1274-1279  R,  S.  Q.  —  Registration —  |  See  Title  to  Land,  98. 


was  not  included  in  the  mortgage — On  2nd 
April,  1883,  after  action,  the  Crown  granted 
plaintiff  a  piece  of  land  said  to  contain  3  and 
75-lOOths  acres,  and  being  the  north  bend  of 
the  Oxbow  or  land  in  question,  describing  it  by 
metes  and  bounds  as  being  lot  35  in  conces- 
sion C,  of  Etobicoke.  Held,  reversing  the 
judgment  appealed  from,  that  the  evidence  es- 
tablished that  there  were  no  such  lots  as  34 
and  35  in  concession  C ;  that  the  various  de- 
scriptions in  the  patents  and  other  title  deeds 
also  shewed  that  the  lands  in  dispute  formed 
parts  of  lots  34  and  35  in  concession  B,  and 
therefore  the  description  in  the  mortgage  was 
sufficient  to  include  such  lands,  and  the  de- 
fendant was  entitled  to  a  declaration  that  he 
was  seized  in  fee;  and  that  the  patent  was 
void,  as  having  been  improvidently  granted. 
Johnson  V.  Crosson,  Cass.  Dig  (2  ed.)  848. 

92.  Disputed  territory — License  to  cut  tim- 
ber— Implied  warranty  of  title  —  Breach  of 
contract — Damages."] — The  claimant  applied 
to  the  Government  of  Canada  for  licenses  to 
cut  timber  on  ten  timber  berths  situated  in 
the  territory  lately .  in  dispute  between  that 
Government  and  the  Government  of  Ontario. 
The  application  was  granted  on  the  condition 
that  the  applicant  would  pay  certain  ground 
rents  and  bonuses,  make  surveys  and  build  a 
mill.  The  claimant  knew  of  the  dispute 
which  was  at  the  time  open  and  public.  He 
paid  the  rents  and  bonuses,  made  the  surveys 
and  enlarged  a  mill  he  had  previously  built, 
which  was  accepted  as  equivalent  to  building 
a  new  one.  The  dispute  was  determined  ad- 
versely to  the  Government  of  Canada,  at  the 
time  six  leases  or  licenses  were  current,  and 
consequently  the  Government  could  not  renew 
them.  The  lease  was  granted  under  ss.  49 
and  50  of  46  Vict.  c.  17,  and  the  regulations 
made  under  the  Act  of  1879  provided  that 
"  the  license  may  be  renewed  for  another  year 
subject  to  such  revision  of  the  annual  rental 
and  royalty  to  be  paid  therefor  as  may  be 
fixed  by  the  Governor-in-Council." — In  a  claim 
for  damages  by  the  licensee: — Held,  1.  Or- 
ders-in  council  issued  pursuant  to  46  Vict.  c. 
17,  ss.  49  and  50,  authorizing  the  Minister 
of  the  Interior  to  grant  licenses  to  cut  tim- 
ber, did  not  constitute  contracts  between  the 
Crown  and  proposed  licensees,  such  orders-in- 
council  being  revocable  by  the  Crown  until 
acted  upon  by  the  granting  of  licenses  un- 
der them. — 2.  The  right  of  renewal  of  the 
licenses  was  optional  with  the  Crown,  and 
the  claimant  was  entitled  to  recover  from 
the  Government  only  the  moneys  paid  to  them 
for  ground  rents  and  bonuses. — The  licenses 
which  were  granted  and  actually  current  in 
1884  and  1885  conferred  upon  the  licensee 
"full  right,  power,  and  license  to  take  and 
keep  exclusive  possession  of  the  said  lands, 
except  as  hereinafter  mentioned  for  and 
during  the  period  of  one  year  from  the  31st 
December,  1883,  to  the  31st  December,  1884, 
and  no  longer." — Quarre,  though  this  was  in 
law  a  lea.se  for  one  year  of  the  lands  comprised 
in  the  license  was  the  Crown  bound  by  any  im- 
plied covenant  to  be  read  into  the  license  for 
good  right  and  title  to  make  the  lease,  and 
for  quiet  enjoyment?  Bulmer  v.  The  Queen, 
xxiii.,  488. 
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97.  Chrants  under  Manitoba  Act  —  Setting 
a*ide  letters  patent  —  Evidence — Error — Im^ 
providence — Res  judicata  —  Estoppel  against 
the  Crown. 

See  Title  to  Land,  130. 

98.  Action  en  homage — R,  8.  Q.  arts.  4^53, 
4154,  4155. 

See  BoxJNDABT,  3. 

99.  Crown  grant  —  Disseisin  of  grantee — 
Tortious  possession — Statute  of  Mamtenance, 
32  Hen.  8.  c.  9. 

See  Title  to  Land,  83. 

100.  Dedication  —  User  —  Presumption  of 
dedication — Public  nuisance. 

See  Constitutional  Law,  5  and  81. 

101.  Grant  of  land — Title — Possession. 

See  Title  to  Land,  102. 

102.  Dominion  license  to  cut  timber  on 
Crown  lands — Implied  contract — Warranty  of 
title — -Quiet  enjoyment. 

See  No.  92,  ante. 


(d)   Taxes  and  Dues. 

103.  Assessment  —  Beneficial  interest  — 
Exemption  from  taxation  —  R.  S.  0.  {1887) 
e.  19S,  s.  7,  ss.  J.] — Property  of  a  bank  be- 
came vested  in  the  Dominion  Government  and 
a  piece  of  land  included  therein  was  sold  and 
a  mfx-tga^e  taken  for  the  purchase  money, 
the  mortgagor  covenanting  to  pay  the  taxes. 
Not  having  done  so,  the  land  was  sold  for 
non-payment.  In  an  action  to  set  aside  the 
ux  sale: — Held^  affirming  the  judgment  ap- 
pealed from  (17  Ont.  App.  R.  421),  that  the 
Crown  having  a  beneficial  interest  in  the  land 
it  was  exempt  from  taxation  as  Crown  lands. 
Quirt  V.  The  Queen,  xix.,  510, 

104.  Sale  and  grant  by  letters  patent — Sale 
for  taxes.  • 

See  Assessment  and  Taxes,  37. 

1(S.  Sale  of  timber  limits — Bonus  on  trans- 
fer— Payment  by  purchaser. 

See  Sale,  75. 

106.  Dues  for  booms  and  timber  slides  — 
Lien  — Agreement  to  secure  arrears. 

See  Chattel  Mobtgage,  18. 

107.  Leased  lands — Occupation  for  Crown 
purposes — Municipal  taxation — Exemption. 

See  Assessment  and  Taxes,  40. 

108.  Yukon  administration  —  Franchise 
granted  over  Dominion  lands — Tolls, 

See  Constitutional  Law,  78. 


11.  Public  Wobks. 

109.  Public  work  —  Agreement  binding  on 
Crown  —  Damages  to  property  —  Parol  un- 
dertaking to  indemnify  —  Officer  of  the 
Crown. 

See  No.  24,  ante. 


110.  Public  work  —  Government  railway — 
Negligence  of  Crown  servant — Prescription — 
SO  d  51  Vict.  c.  16— Arts.  2262,  22&f,  2188, 
2211  C.  C.—R.  8.  C.  0.  38. 

See  No.  1,  ante, 

111.  Government  buildings  —  Supply  of 
water  to — Water  rates — Discount  for  promvt 
payment  —  Refusal  of  discount. 

See  Municipal  Cobpobation,  199. 

112.  Public  work — Obstruction  to  canal — 
Use  of  canal. 

See  EXPBOPBIATION,  *i 

113.  Public  work  —  Negligence  —  MiUtia 
class  firing  —  Government  rifle  range  —  Of^ 
fleers  and  servants  of  the  Crown  —  50  &  5X 
Vict.  c.  16,  s,  16c  {D.)—R,  8.  C.  c.  41,  «». 
10,  69. 

See  No.  48,  ante. 

114.  Public  work  —  Navigation  of  River 
St.  Lawrence  —  Negligence  —  Repair — Par- 
liamentary appropriation  —  Discretion  as  to 
expenditure. 

See  No.  19,  ante. 

115.  Injury  from  public  work  —  Negli- 
gence of  Crown  officials  —  Right  of  action — 
Liability  of  Crown  —  50  d  51  Vict,  c,  16,  ss, 
16,  23,  58  —  Jurisdiction  of  Exchequer  Court 
—Prescription^Art,  2261  C,  C. 

See  Negligence,  195. 


12.  Railways  and  Railway  Aid. 

116.  Government  railways — Public  work — 
Crown  officers  —  Mis fe^anoe— Non-feasance 
— Tort  —  Negligence  —  Right  of  action  — 
"  The  King  can  do  no  wrong  " — Carriers  — 
Contract  —  Railway  ticket. 

See  Railways,  100. 

117.  Government  railway  —  Breach  of 
contract  —  Damages  —  Petition  of  right  — 
57  Vict.  c.  16  (D.) 

Se6  TOBT,    1. 

118.  Public  work  —  Government  railu>ay — 
Negligence  of  Crown  servant  —  Prescription 
—50  d  51  Vict.  0.  16— Arts,  2262,  2267,  2188 
2211  C,  C—R,  S,  C.  0,  28, 

See  No.  1,  ante. 

119.  Public  work  —  Agreement  binding  on 
Crown  —  Damage  to  property  —  Parol  un- 
dertaking to  indemnify  —  Officer  of  the 
Crown. 

See  No.  24,  ante. 

120.  Government  railway — 48  Vict,  o,  8 — 
Damage  from  overflow  of  water  —  Negligence 
— Boundary  ditches. 

See  No.  47,  ante. 

121.  Railway  subsidy  —  Application  — 
Discretion  —  Trust  —  Petition  of  right. 

See  Constitutional.  Law,  55. 

122.  Government  railway — Liability  for  act 
of  employee  —  R,  8.  C.  c.  38,  s.  50, 

See  Negligence,  30. 
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13.  Waiver. 

123.  Insolvent  hank  —  Winding-up  proceed- 
ings —  Priority  of  Croton  as  simple  contract 
creditor  —  Estoppel  —  Acceptance  of  divi- 
dends— 45  Vict.  c.  23, 

See  No.   73,  ante. 

124.  Forfeiture  of  right  of  appeal — Waiver 
— Condition  precedent — Petition  of  right — 
Arts.  1020^  1209,  1220  C.  P.  Q. 

See  Appeal,  432. 


CURATOR. 

1.  Substitution  —  Action  against  former 
curator  —  Intervention  —  Art.  154  C'.  C  P. 

See  Substitution,  1. 

2.  Purchase  of  trust  estate  —  Negotiorum 
gestor — Mandate  —  Action  for  atccount — Re- 
lease —  Parties  to  suit. 

See  Account,  4. 

And  see  Administrators  —  Assignment  — 
Guardian. 


CUSTOMS  DUTIES. 

1.  Article  imported  in  parts — Rate  of  duty 
—I^Scrap  brass — Good  faith — 46  Vict.  c.  12.  s. 
153  —  Subsequent  legislation  —  Legislative 
declaration.] — A.,  manufacturer  of  an  **  Auto- 
matic Sprinkler,"  a  brass  device  composed  of 
several  parts,  was  desirous  of  importing  the 
same  into  Canada,  with  the  intention  of 
putting  the  parts  together  there  and  selling 
the  completed  articles  on  the  market.  He  in- 
terviewed the  appraiser  of  hardware  at  Mon- 
treal, explained  to  him  the  device  and  its  use, 
and  was  told  that  it  should  pay  duty  as  a 
manufacture  of  brass.  He  imported  a  num- 
ber of  sprinklers  and  paid  the  duty  on  the 
several  parts,  and  the  Customs  officials  then 
caused  the  same  to  be  seized,  and  an  infor- 
mation to  be  laid  against  him  for  smuggling, 
evasion  of  payment  of  duties,  under  valuation, 
and  knowingly  keeping  and  selling  goods 
illegally  imported,  under  ss.  153,  155,  of  the 
Customs  Act,  1883.  Held,  reversing  the  Ex- 
chequer Court  (1  Ex.  C.  R.  373),  that  there 
was  no  importation  of  sprinklers,  as  complet- 
ed articles,  and  the  Act  not  imposing  a  duty 
on  parts  of  an  article,  the  information  should 
be  dismissed. — Held,  also,  that  the  subsequent 
passage  of  an  Act.  48-49  Vict.  c.  Gl.  s.  12,  re- 
enacted  by  49  Vict.  c.  32,  s.  11,  imposing  a 
duty  on  such  parts  was  a  legislative  declara- 
tion that  it  did  not  previously  exist.  Orin- 
nell  v.  The  Queen,  xvi.,  119. 

2.  Teas  in  transit  through  United  States  to 
Canada— 52  Vict.  c.  U,— Tariff  Act  (18S6), 
item  781— R.  S.  C.  c.  S3,  s.  iO.]— Plaintiffs 
made  two  shipments  of  tea  from  Japan  to  New 
York  for  transportation  in  bond  to  Canada. 
In  one  case  the  bills  of  lading  were  marked 
"  in  transit  to  Canada :"  in  the  other  the  teas 
appeared  upon  the  consular  invoice  made  at 
the  place  of  shipment  to  be  consigned  to  plain- 
tiff's brokers  in  New  York  for  transhipment  to 
Canada.  On  arrival  of  both  lots  at  New  York, 
and  pending  sale  thereof  in  Canada,  they  were 
allowed  to  be  sent  to  a  bonded  warehouse  as 
unclaimed  goods  for  some  five  or  six  months 


and  were  finally  entered  at  the  New  York  Cus- 
toms House  for  transportation  to  Canada,  and 
forwarded  to  Montreal.  There  was  nothing  to 
shew  that  plaintiffs  at  any  time  propojsed  to 
make  any  other  disposition  of  the  teas,  and 
there  was  nothing  in  what  they  did  that  contra- 
vened the  laws  or  regulations  of  the  Uniteti 
States  or  of  Canada  with  respect  to  the  trans- 
portation of  goods  in  bond.  —  Held,  affinning 
the  judgment  appealed  from  (2  Ex.  C.  K.  120), 
Gwynne,  J.,  dissenting,  that  as  it  clearly  ap- 
peared that  the  tea  was  never  entered  for 
sale  or  consumption  in  the  United  States ;  that 
it  was  shipped  from  there  within  the  time 
limited  by  law  for  goods  in  transit  to  remain 
in  a  warehouse ;  and  that  no  act  had  been  done 
changing  its  character  during  transit,  it  was 
therefore  "  tea  imported  into  Canada  from  a 
country  other  than  the  United  States  but  pass- 
ing in  bond  through  the  United  States  *'  and 
under  U.  S.  C.  c.  33.  s.  10,  not  liable  to  duty 
as  goods  exported  from  the  United  States  to 
Canada.  Carter,  Macy  d-  Co.  v.  The  Queen, 
xviii.,  706. 

3.  50  d  51  Vict.  c.  39,  Items  88  and  US- 
Exemption  from  duty — Steel  rails  for  use  on 
railways — Application  to  street  railways.^ — 
The  exemption  from  duty  in  50  &  51  Vict, 
c.  39,  item  173,  of  '*  steel  rails  weighing  not 
less  than  twenty-five  pounds  per  lineal  yard, 
for  use  on  railway  tracks,"  does  not  apply  to 
rails  to  be  used  for  street  railways,  which  are 
subject  to  duty  as  '*  rails  for  railways  and 
tramways  of  any  form,"  under  item  88. 
Strong,  C.J.,  and  King,  J.,  dissenting.  To- 
ronto Railuray  Co.  v.  The  Queen,  xxv.,  24. 

Memo.  See  (1890)  A.  C.  551. 

4.  Customs  duties  —  Duties  on  goods  — 
Foreign-built  ships-Customs'  Tariff  Act,  1897, 
s.  4.] — A  foreign -built  ship  owned  in  Canada 
which  has  been  given  a  certificate  from  a 
British  Consul  and  comes  into  Canada  for  the 
purpose  of  being  registered  as  a  Canadian  ship 
is  liable  to  duty  under  section  4  of  the  Cus- 
toms' Tariff  Act,  1897. — A  taxing  Act  is  not 
to  be  construed  differently  from  any  other 
statute.  The  King  v.  Algoma  Central  Ry. 
Co.,  xxxii.,  277. 

[Affirmed  on  appeal  by  Privy  Council,  40 
Can.  Gaz.  400.] 

5.  Customs  duties — Lex  fori — Lex  loci — In- 
terest on  duties  improperly  levied — Mistake  of 
lau> — Repetition — Presumption  as  to  good  faith 
—Arts.  1047,  1049  C.  C.]— The  Crown  is  not 
liable,  under  the  provisions  of  articles  1047 
and  1049  C.  C,  to  pay  interest  on  the  amount 
of  duties  illegally  exacted  under  a  mistaken 
construction  placed  by  the  customs  officers 
upon  the  Customs  Tariff  Act.  WiUon  v.  T'he 
City  of  Montreal  (24  L.  C.  Jur.  222)  ap- 
proved, Strong,  C.J.,  dubitante. — Per  Strong, 
C.J.  The  error  of  law  mentioned  in  arts.  1047 
and  1049  C.  C  is  the  error  of  the  party  pay- 
ing and  not  that  of  the  party  receiving.  Money 
paid  under  compulsion  is  not  money  paid  under 
error  within  the  terms  of  those  articles.  The 
Toronto  Railway  Co.  v.  The  Queen  (4  Ex.  C. 
R.  262;  25  Clan.  S.  C.  R.  24;  [18Jm]  A.  C. 
551)  discussed.  The  Algoma  Ry.  Co.  v.  The 
King  (7  Ex.  C.  R.  239)  referred  to.  Judg- 
ment appealed  from  (7  Ex.  C.  R.  287) 
affirmed.     Ross  v.  The  King,  xxxii.,  532. 

6.  Duty  payable  to  the  Crown— Classifica- 
tion— Legislation  subsequent  to  importation — 
Future  rights — Right  of  appeal. 

See  Appeal,  51. 
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7.  Revenue  —  Imported  goods — Tariif  Act — 
R€tro9peciic€  legislation — R.  8,  t\  o,  cW — 57  & 
56  Vic*,  c.  66  {D.j—SS  &  59  Vict.  o.  23  (jD.) 
See  Legislation,  1. 


CUSTOM  OF  PORT. 

See  Shipping. 


CUSTOM  OF  TRADE. 

1.  Breach  of  contract — Evidence  —  Custom 
of  trade  —  Local  usage  —  Damages  —  Sale  of 
goods.] — On  appeal  the  Supreme  Court  affirm- 
ed the  judgment  of  the  Court  of  Queen's  Bench 
(Q.  R.  8  Q.  B.  221),  which  held  that 
a  custom  of  trade  by  which  orders  were 
filled  by  manufacturers  according  to  the  dates 
when  received  had  been  sufficiently  proved  and 
was  binding,  but  that  an  alleged  custom  denied 
by  most  manufacturers  in  similar  business 
could  not  be  considered  uniform  or  universal 
or  binding  upon  the  parties.  Marsh  v.  Legatt, 
xxiz.,  739. 

2.  Commercial  usage — Loading  part  on  coast 
of  South  America — Ouano  Islands — Evidence 
— Construction  of  policy. 

Sec  Insurance,  Marine,  19. 

3.  Shipment  of  grain  —  Transshipment  in 
transit — Continuing  original  hills  of  lading. 

See  Bill  of  Lading,  3. 


4.  Voyage  policy — **  At  and  from  " 
-Construction  of  policy — Usage. 

See  Insurance,  Mabine.  24. 


a  port 


5.  Sale  of  goods  by  sample — Sale  through 
brokers — Trade    usage — Delivery — Inspection. 

See  Contract,  211. 

6.  Sale  of  shares — Marginal  transfer — Stock 
exchange  custom  —  Undisclosed  principal  — 
•*  Settlement  '*  —  Obligation  of  purchaser  — 
"  Stock  jobbing.'* 

See  Broker,  3. 


DAMS. 


See  Easement — Rivers  and  Streams  — 
Servitude — Watercoueses. 


DAMAGES. 


1.  Assessment;    Measure    of 

Right  op  Action,  1-38. 

2.  Breach  of  Covenant,  39-43. 

3.  Common  Fault,  44  46. 

4.  Damnum  Absque  Injuria,  47,  48. 

5.  Discretionary  Award,  49-53. 

6.  Expropriations,  54-59. 

7.  Injuria  Sine  Damnum,  60. 

8.  Joint  Tort  Feasors,  61-63. 

9.  Libel,  64-67. 

10.  Licensed  Ferry,  68. 

11.  Limitation  of  Action,  69. 


Damages  ; 


12.  Negligence;  Proximate  Cause,  70-75. 

13.  Nuisance,  76-78. 

14.  Penal  Clause,  79. 

15.  Waiver.  80-82. 

16.  Warranty,  83,  84. 


1.  Assessment;     Measure    of     Damages; 
Right  of  Action. 

1.  Negligence — Death  of  tcife — Damages  to 
husband  as  administrator — Benefit  of  children 
— Loss  of  household  services — Care  and  train- 
ing of  children.] — ^Although  on  the  death  of 
a  wife,  caused  by  negligence  of  a  railway  com- 
pany, the  husband  cannot  recover  damages  of 
a  sentimental  character,  yet  the  loss  of  house- 
hold services,  accustomed  to  be  performed  by 
the  wife,  which  would  have  to  be  replaced  by 
hired  services,  may  be  a  substantial  loss  for 
which  damages  may  be  recovered,  and  so  also 
may  be  the  loss  to  the  children  of  the  care 
and  moral  training  of  their  mother.  Judg- 
ment of  the  Court  of  Appeal  for  Ontario  (11 
Ont.  App.  R.  1)  affirmed.  St.  Lawrence  d 
Ottawa  Hy.  Co.  v.   Lett,  xi.,  422. 

[The  Privy  Council  refused  leave  to  ap- 
peal;   6  Can.  Gaz.  583.] 

2.  Assessment — Material  loss — Injured  feel- 
ings— Misdirection  as  to  solatium — Neio  trial 
— Art.  1056  C.  C] — In  an  action  of  damages 
brought  for  the  death  of  a  person  by  the  con- 
sort and  relations  under  art.  1056,  C.  C.  which 
is  a  re-enactment  and  reproduction  of  the 
C,  S.  L.  C.  c.  78,  damages  by  way  of  solatium 
for  the  bereavement  suffered  cannot  be  recov- 
ered. Judgment  appealed  from  (M.  L.  R.  2 
Q.  B.  25)  reversed  and  new  trial  ordered. 
Canadian  Pacific  Ry.  Co.  v.  Robinson,  xiv., 
105. 

3.  Death  of  parent — Bereavement — Negli- 
gence— Art.  1056  C.  C. — Solatium — Pecuniary 
loss  —  Verdict  —  Cross-appeal  —  Practice,] — 
In  an  action  for  damages,  the  descendants  of 
L.,  killed  driving  down  a  street,  alleged  to 
have  been  at  the  time  of  the  accident  in  a  bad 
state  of  repair,  by  being  thrown  from  a 
sleigh,  the  trial  judge  (without  a  jury), 
granted  $1,000  damages  by  way  of  solatium 
for  bereavement  (M.  L.  R.  2  S.  C.  5(5).  Held, 
reversing  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  verdict  could  not  be 
upheld  on  the  ground  of  solatium,  and  as  the 
respondents  had  not  filed  a  cross-appeal  to 
sustain  it  on  the  ground  that  there  was  suffi- 
cient evidence  of  a  pecuniary  loss  for  which 
compensation  could  be  claimed,  the  action 
must  be  dismissed  with  costs.  City  of  Mon- 
treal V.  Labelle,  xiv.,  741. 

4.  Assessment  of  damages — Action  for  negli- 
gence— Deduction  of  life  insurance] — A  de- 
duction of  insurance  on  the  life  of  deceased 
from  the  amount  of  a  verdict  upon  entering 
judgment  was  held  to  be  improper.  Grand 
Trunk  Ry.  Co.  v.  Beckett,  xvi..  713. 

5.  Discretion  as  to  award — Interference  on 
appeal — Evidence — Error  in  fact  or  law — Par- 
tiality.]— The  amount  of  damages  awarded  in 
the  discretion  of  the  trial  judge  should  not  be 
interfered  with  on  appeal,  unless  clearly  un- 
reasonable and  unsupported  by  the  evidence,  or 
for  error  in  law  or  fact,  or  partiality  of  the 
judge.  Levi  v.  Reed  (6  Can.  S.  C.  R.  482), 
and  Gingras  v.  Desilcts,  Cass.  Dig.  (2  ed.) 
212,  followed.     Cossctte  v.  Dun,  xviii.,  222. 
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6.  Use  and  occupation  —  Estimatinff 
damages — Prescription  —  Quetsidelit — Plead- 
ing.]— In  assessing  damages  for  use  and  occu- 
pation of  lands  it  is  not  merely  the  value  of 
the  property  for  agricultural  purposes  should 
be  considered,  but  its  different  and  even  pros- 
pective capabilities  should  be  taken  into  con- 
sideration (See  Mayor  of  Montreal  v.  Brown^ 
2  App.  Cas.  184). — In  the  case  in  question 
not  only  was  the  keeping  logs  in  safety  a 
prospective  use  which  might  be  made  of 
plaintiff's  lands,  but  the  actual  use  to  which 
the  property  was  put  by  defendants.  If  land 
be  well  adapted  for  a  particular  purpose,  as 
this  was.  and  there  are  those  who  require  it 
for  such  purpose,  the  value  of  the  property 
is  to  be  determined,  not  by  what  it  might  be 
worth  if  used  for  other  purposes,  but  by  the 
value  which  its  exceptional  adaptation  to  spe- 
cial purposes  gives  it  in  the  estimation  of 
those  conversant  with  property  of  that  de- 
scription and  capable  of  speaking  of  the  value 
of  the  fair  use  of  such  property.  The  evidence 
justified  the  finding  of  the  Superior  Court, 
that  the  property  was  worth  $400  per  annum. 
(See  7  Q.  L.  R.  286;  15  R.  L.  614).  Breakey 
v.   Carter,  Cass.  Dig.    (2  ed.)    463. 

7.  Libel  in  newspaper — Additional  libel  in 
plea — Incidental  detnand — Excessive  damages 
— Reduction  of  verdict  or  new  trial.] — Action 
for  $10,(KK)  damages  for  the  publication  of  an 
article  which  appeared  in  the  Toronto  "  Mail  " 
8th  December,  1884.  Defendant  filed  a  plea 
which  plaintiff  alleged  contained  an  additional 
libel  and  he  filed  an  incidental  demand  claim- 
ing $5,000  further  damages.  At  the  trial  the 
jury  returned  a  verdict  for  plaintiff,  $6,000  for 
the  libel  contained  in  the  newspaper,  and  of 
$4,000  for  the  additional  libel  contained  in 
the  defendant's  plea. — The  Court  of  Review 
ordered  judgment  on  the  verdict  and  rejected  a 
motion  by  defendant  in  arrest  of  judgment,  for 
judgment  non  obstante  veredicto  and  for  a  new 
trial.  The  Queen's  Bench  dismissed  an  ap- 
peal (M.  L.  R.  4  Q.  B.  84).  Held,  that  upon 
the  plaintiff  consenting  to  reduce  the  verdict 
to  $6,000,  the  appeal  should  stand  dismissed 
without  costs,  the  plaintiff  to  have  his  costs 
in  the  court  below,  and  that  in  the  event  of 
his  not  consenting  to  a  reduction  of  the  ver- 
dict there  should  be  a  new  trial;  plaintiff  to 
signify  his  election  by  filing  a  consent  to  that 
effect  with  the  Registrar  within  ten  days. — 
The  respondent  (plaintiff)  filed  the  necessary 
consent  to  a  reduction  of  the  verdict  and  judg- 
ment went  accordingly.  Mail  Printing  Co.  v. 
Laflamme,  Cass.  Dig.    (2  ed.)   493. 

8.  hirrca^ifip  nmard  trithout  cross-appeal — 
R.  8.  O.  {1887)  c.  U*  ss.  Jft.  48— Supreme 
Court,  rule  61 — Notice  by  statute.] — Under 
the  Ont,  Jud.  Act,  and  S.  C.  Rule  61,  the 
Supreme  Court  of  Canada  has  power  to  in- 
crease an  award  for  damagen  to  a  respondent 
without  a  cross-appeal. — Per  Strong,  C.J. 
The  statute  is  sufficient  notice  to  the  appellant 
that  the  court  may  pronounce  such  a  judg- 
ment as  arbitrators  ought  to  have  given. 
Town  of  Toronto  Junction  v.  Christie,  xxv.. 
551. 

9.  Operation  of  electric  power  house — Ft- 
hration.  smoke  and  noise — Assessment  of  dam- 
ages— Reversal  on  appeal.] — In  reversing  the 
judgment  appealed  from,  the  Supreme  Court, 
in  the  interest  of  both  parties,  assessed  dam- 
ages, once  for  all,  at  an  amount  deemed  sufl5- 
cieut  to  indemnify  the  plaintiff  for  all  injur- 
ies, past,  present  and  future,  resulting   from 


the  nuisance  complained  of,  should  she  elect 
to  accept  the  amount  so  estimated  in  full  aada- 
faction  thereof;  otherwise,  the  record  was  or- 
dered to  be  transmitted  to  the  trial  court  to 
have  the  amount  of  damages  determined.  Uar- 
eau  V.  Montreal  Street  Railway  Co.,  xxzl., 
463. 

10.  Action  for  personal  injuries — Assess- 
ment of  damages — Future  sufferinqs.] — When 
in  an  action  for  bodily  injuries  there  is  but 
one  cause  of  action,  damages  must  be  assessed 
once  for  all.  And  when  damages  have  been 
once  recovered,  no  new  action  can  be  main- 
tained for  sufferings  afterwards  endured  from 
the  unforeseen  effects  of  the  original  injury. 
City  of  Montreal  v.  McGee,  xxx.,  582. 

11.  Common  law  liability — Employer  and 
employee — Defective  ways,  works  or  plant — 
Assessment  of  damages.] — Where  an  injury 
has  occurred  by  reason  of  defendant's  neglect 
to  provide  the  best  known  or  conceivable  ap- 
pliances to  prevent  accidents,  the  employer  is 
subject  to  common  law  liability  and  the  as- 
sessment of  damages  should  be  left  to  the 
reasonable  discretion  of  the  jury.  Balch  d 
Peppard  v.  Romburgh,  12th  June,  1900. 

12.  Principle  of  assessment — Average  es- 
timate.]— The  assessment  of  damages  by  tak- 
ing the  average  estimate  of  the  witnesses  ex- 
amined is  wrong  in  principle — O.  T.  Ry.  Co. 
V.  Coupal  (28  Can.  S.  C.  B.  531)  followed. 
Fairman  v.  City  of  Montreal,  xxxi.,  210. 

13.  Contract — Drainage  —  Inter-munidpal 
works — Assessment  of  damages — Guarantee — 
Continuing  liability.] — The  City  of  Montreal, 
having  a  sewer  sufficient  for  all  its  purposes 
within  its  limits  and  through  lands  lying  on 
a  lower  level  than  those  of  the  adjoin iag 
municipalities  of  Ste.  Cun^gonde,  St.  Henri 
and  Westmount.  entered  into  an  agreement  in 
writing  with  Ste.  Cun6?onde  by  which  the  last 
named  city  was  permitted  to  connect  its  sewers 
with  the  Montreal  sewer  in  question  for  drain- 
age purposes,  and  by  the  same  agreement,  Uie 
City  of  Montreal  consented  that  the  City  of 
Ste.  Cun^gonde  should  allow  the  two  other 
municipalities  to  make  connections  with  its 
sewers,  so  connected,  in  such  a  manner  that 
waters  coming  from  such  three  higher  muni- 
cipalities should  be  drained  through  the  Mon- 
treal sewer.  The  privilege  was  granted  on 
condition  that  the  connection  with  the  Mon- 
treal sewer  should  be  made  by  Ste.  Cun6gonde 
at  its  own  cost  and  to  the  entire  satisfaction 
of  the  Montreal  engineers;  that  Ste.  Cun^ 
gonde  should  guarantee  Montreal  against  all 
**  damages  which  might  result  whether  from 
the  connection  of  said  sewers  or  works  neces- 
sary "  in  connection  therewith,  as  well  to  the 
City  of  Montreal  as  to  other  persons  or  cor- 
porations and  Ste.  Cun^gonde  bound  itself 
to  pay  and  reimburse  to  the  said  City  of 
Montreal  all  sums  of  money  that  the  latter 
might  be  **  called  upon  and  condemned  to  pay 
on  account  of  such  damages  and  the  costs 
resulting  therefrom."  In  case  of  the  Montreal 
sewer  becoming  insufficient,  and  its  capacity 
requiring  to  be  increased,  or  a  new  sewer  con- 
structed, it  was  provided  that  Ste.  Cun^gonde 
should  contribute  proportionately  to  the  cost 
of  constructing  the  new  works.  The  Ste, 
("unOgonde  sewer  was  accordingly  connected, 
and  the  other  municipalities,  upon  entering 
iivto  similar  agreements  with  the  City  of  Ste. 
Cun^gonde,  were  permitted  by  Ste.  Cun^gonde 
to  make  connections  with  its  sewers  whereby 
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their  lands  were  also  drained  through  the 
Montreal  sewer,  the  agreements  of  the  two 
last  municipalities  binding  them  as  the  arrUre- 
garants,  respectively,  of  the  City  of  Ste. 
Cun^onde.  In  an  action  by  the  City  of 
Montreal  to  recover  from  Ste.  Cun^onde  dam- 
ages which  it  had  been  compelled  to  pay  for 
the  flooding  of  cellars  by  waters  from  the 
sewer  in  question,  the  arridre-garants  were 
made  parties  by  the  principal  defendant  on  de- 
mands in  warranty :  Held,  that  the  guarantee 
in  question  bound  the  several  higher  munici- 
palities for  all  damages  resulting  not  only 
from  the  act  of  making  the  actual  connection 
of  the  sewers,  but  also  for  damages  that  might 
be  subsequently  occasioned  from  time  to  time 
on  account  of  the  user  by  them  of  the  Mon- 
treal sewer  for  drainage  purposes.  Held,  also, 
that,  as  the  City  of  Montreal  had  not  obliged 
itself  to  construct  additional  or  new  works 
within  any  fixed  time  in  case  of  insufficiency, 
the  adjoining  municipalities  were  not  relieved 
from  any  of  their  liabilities  on  account  of 
postponement  of  construction  of  such  works 
by  the  City  of  Montreal.  Heldy  further,  that 
the  judgment  awarding  damages  against  the 
City  of  Montreal  being  a  matter  between  third 
parties  and  not  res  judicata  against  the  other 
municipal  corporations  interested,  the  said 
City  of  Montreal  was  only  entitled  to  recover 
by  its  suit  against  Ste.  Cunggonde,  such  dam- 
ages as  might  be  shewn  to  have  resulted  from 
the  connection  and  user  of  the  sewers  under 
the  agreement;  that  the  City  of  Montreal, 
when  sued,  was  not  obliged  to  summon  its 
warrantor  into  the  action  for  damages,  but 
could,  after  condemnation,  recover  such  dam- 
ages by  separate  action  under  the  contract; 
that  it  was  not,  by  the  terms  of  the  contract, 
a  condition  precedent  to  action  by  the  City 
of  Montreal,  that  it  should  first  submit  to  a 
judicial  condemnation  in  liquidation  of  such 
damaires;  and  that,  as  between  the  City  of 
Ste.  Cun^gonde  and  the  arrihre-garanUy  their 
contracts  bound  them,  respectively,  to  pay 
such  damages,  with  interest  and  costs  in  pro- 
portion to  the  areas  drained  by  them  respec- 
tively into  the  Montreal  sewer.  City  of  Mon- 
treal V.  City  of  Ste.  Cunigonde;  City  of  Ste, 
Cunigonde  v.  City  of  St,  Henri;  City  of  Ste, 
Cunigonde  v.  Town  of  Westmount.  xxxii., 
135. 

[Leave  to  appeal  to  the  Privy  Council  was 
refused  on  application  by  the  Town  of  West- 
moont,  July,  1902.] 

14.  Assessment  of  damages — Estimating  by 
guess — Concurrent  findings — Reversal  on  ap- 
peal— New  trial.] — ^The  evidence  being  insuffi- 
cient to  enable  the  trial  judge  to  ascertain  the 
damages  claimed  for  breach  of  contract,  he 
stated  that  he  was  obliged  to  guess  at  the  sum 
awarded  and  his  judgment  was  affirmed  by  the 
judgment  appealed  from.  The  Supreme  Court 
of  Canada  was  of  opinion  that  no  good  result 
could  be  obtained  by  sending  the  case  back  for 
a  new  tf ial  and,  therefore,  allowed  the  appeal 
and  dismissed  the  action,  thus  reversing  the 
concurrent  findings  of  both  courts  below.  Ar- 
mour, J.,  however,  was  of  opinion  that  the 
proper  course  was  to  order  a  new  trial.  Wil- 
liams V.  Stephenson,  xxxiii.,  323. 

15.  Assessment  of  damages — Reservation  of 
recourse  for  future  damages — Expropriation — 
Res  judicata — Right  of  action.] — A  lessee  of 
premises  used  as  an  ice  house  recovered  in- 
demnity from  the  city  for  injuries  suffered 
in  consequence  of  the  expropriation  of  part 
of  the  leased  premises,  and,  in  his  statement 


of  claim,  had  specially  reserved  the  right  of 
further  recourse  for  damages  resulting  from 
the  expropriation.  In  an  action  brought  after 
his  death  by  his  universal  legatee  to  recover 
damages  for  loss  of  the  use  of  the  ice-house 
during  the  unexpired  term  of  the  lease,  Held, 
affirming  the  judgment  appealed  from,  that  the 
reservation  in  the  first  action  did  not  preserve 
any  further  right  of  action  in  consequence  of 
the  expropriation  and,  therefore,  the  plaintiff's 
action  was  properly  dismissed  by  the  courts 
below,  as,  in  such  cases,  all  damages  capable 
of  being  foreseen  must  be  assessed  once  for 
all  and  a  defendant  cannot  be  twice  sued  for 
the  same  cause.  City  of  Montreal  v.  McGee, 
'60  Can.  S.  C.  R..  582,  and  Chaudiere  Machine 
and  Foundry  Co,  v.  Canada  Atlantic  Ry.  Co, 
(33  Can.  S.  C.  R.  11)  followed.  AnctU  v. 
City  of  QuebeCf  xxxiii.,  347. 

16.  Measure  of  damages — Lessee  of  pew  dis- 
turbed  in  possession. 

See  Action,  41. 

17.  Breach  of  contract — Delivery — Speciflo 
performance — Measure  of  damages — Assess- 
ment by  court  below. 

See  Contract,  242. 

18.  Mode  of  assessment — Verdict — General 
damages  and  loss  of  rent. 

See  Negligence,  1. 

19.  Articles  1515,  1518  C.  C.^Assessmeni 
by  expertise  ordered. 

See  Sale,  103. 

20.  Measure  of  damages — Evidence — Breach 
of  contract — Notice — Wrongful  dismissal. 

See  New  Trial,  17. 

21.  Cancellation  of  contract  for  public  work 
— Breach — Value  of  work  done — Prospective 
profits — Reduced  value  of  plant. 

See  Contract,  93. 

22.  Husband  and  wife  —  Tenancy  by  the 
courtesy — Insurable  interest  in  wife*s  property 
— Measure  of  damages. 

See  Insurance,  Fire,  82. 

23.  Measure  of  damages  —  Infringement  of 
paten  t — Profits    received — Evidence — Roy  a  Ity, 

See  Patent  of  Invention,  6. 

24.  Access  to  navigable  waters — Obstruc- 
tion— Remedy  of  owner — Measure  of  damages. 

See  Railways,  68. 

25.  Fault  of  servant — Art.  1054  C.  C— Vin- 
dictive damages — Assessment  of  damages. 

See  Negligence,  116. 

26.  Assessment — Interference  with  franchise 
— A  batement — Nominal  damages. 

See  Tolls,   1. 

27.  Assessment — Life  insurance — Reduction 
of  verdict. 

See  Railways,  47. 

28.  Mis-trial — Misdirection  —  Prejudice  to 
defendant — New  trial — Consent  to  reduction 
of  damages. 

See  Libel,  2. 
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29.  Ancient  lights — Long  user — Measure  of 
damages — Misdirection — A  etc  trial. 

ISee  Easement,  4. 

30.  Action  of  warranty  —  ^,'egUgence — 06- 
struction  of  street — Assessment  of  damages — 
Questions  of  fact. 

See  Appeal,  232. 

31.  Liability  for  loss — Measure  of  damages. 

Sec  Principal  and  Agent,  49. 

32.  Lease — ycgligence  —  Hire  of  tug — Con- 
ditions— Repairs  —  Compensation — Presump- 
tion of  fault — Evidence — Measure  of  damages. 

See  Negligence,  143. 

33.  Purchase  of  insolvent  estate — Refusal  to 
complete  —  Action  by  curator  —  Completion 
after  judgment — Subsequent  action  for  ittci- 
dcntal  expenses. 

See  Insolvency,  49. 

34.  Floatable  waters — Constitution  of  stat- 
ute— "  The  Saw-logs  Driving  Act,**  R.  S.  O. 
{1887}  c.  121 — Arbitration — Action  on  award 
— River  improvements — Detention  of  logs. 

See  Watercourses.  4. 

35.  Illegal  detention  of  lands — Measure  of 
damages. 

See  Expropriation,  11. 

36.  Exchequer  Court  appeal — Assessment  of 
damages — Interference  with  findings  of  Exche- 
quer Court  judge. 

See  Appeal,  241. 

37.  Riparian  rights — Building  dams  —  Pen- 
nine back  waters — Warranty — Improvement 
of  watercourses — Art.  ooSo  R.  S.  Q. — Arbitra- 
tion —  Condition  precedent  —  Assessment  of 
damages. 

See  Rivers  and  Streams,  6. 

38.  Contract  for  construction  of  works — 
Deductions  for  portions  omitted — Partial  ean- 
cellation  of  contract — Arts.  1065,  1601  C.  C. — 
Deferred  payments — Computation  of  interest 
— Payments  in  advance — Rebates. 

See  Contract,  31. 


2.  Breach  of  Covenant. 

39.  Pledge — Deposit  with  tender — Forfei- 
ture— Breach  of  contract — Municipal  corpor- 
ation— Right  of  action — Damages — Compensa- 
tion and  set-off — Restitution  of  thing  pledged 
—  Arts  1966,  1969,  1911,  1972,  1975  C.  C. 
— Practice  on  appeal — Irregular  procedure.] — 
C.  on  behalf  of  J.  C.  &  Co..  a  firm  of  contrac- 
tors of  which  he  was  a  member,  deposited  a 
sum  of  money  with  the  City  of  Montreal  as  a 
guarantee  of  the  good  faith  of  J.  C.  &  Co.  in 
tendering  to  supply  gas  for  illuminating  and 
other  purposes  to  the  city  and  the  general  pub- 
lic within  the  city  limits  at  certain  fixed  rates, 
lower  than  those  previously  charged  by  com- 
panies supplying  such  gas  in  Montreal,  and 
for  the  due  fulfilment  of  the  firm's  contract 
entered  into  according  to  the  tender.  After 
the  construction  of  some  works  and  laying  of 
pipes  in  the  public  streets.  J.  C.  &  Co.  trans- 
ferred their  rights  and  privileges  under  the 
contract  to  another  company  and  ceased  oper- 


ations. The  plaintiff,  afterwards,  as  assignee 
of  C.  demanded  the  return  of  the  deposdt 
which  was  refused  by  the  city  council  which 
assumed  to  forfeit  the  deposit  and  declare  the 
same  confiscated  to  the  city  for  non-execution 
by  J.  C.  &  Co.  of  their  contract.  After  the 
transfer,  however,  the  companies  supplying 
gas  in  the  city  reduced  the  rates  to  a  price 
below  that  mentioned  in  the  tender  so  far  as 
the  city  supply  was  affected,  although  the 
rates  charged  to  citizens  were  higher  than  the 
price  mentioned  in  the  contract.  Held,  that 
the  deposit  so  made  was  a  pledge  subject  to 
the  provisions  of  the  sixteenth  title  of  the  Civil 
Code  of  Lower  Canada  and  which,  in  the  ab- 
sence of  any  express  stipulation,  could  not  be 
retained  by  the  pledgee,  and  that,  as  the  city 
had  appropriated  the  thing  pledged  to  its  oi^-n 
use  without  authority,  the  security  was  gone 
by  the  act  of  the  creditor  and  the  debtor  was 
entitled  to  its  restitution  although  the  obli- 
gation for  which  the  security  had  been  given 
had  not  been  executed. — On  a  cross-demand 
by  the  defendant  for  damages,  to  he  set  off  in 
compensation  against  the  plaintiff's  claim ; 
Held,  that,  as  the  city  had  not  been  obliged  to 
pay  rates  in  excess  of  those  fixed  by  the  con- 
tract, no  damage  could  be  recovered  in  respect 
to  the  obligation  to  supply  the  city ;  and  that 
the  breach  of  contract  in  respect  to  supplying 
the  public  did  not  give  the  corporation  any 
right  of  action  for  damages  suffered  by  the 
citizens  individually.  Held,  further,  that  pros- 
pective damages  which  might  result  from  the 
occupation  of  the  city  streets  by  the  pipes 
actually  laid  and  abandoned  were  too  remote 
and  uncertain  to  be  set-off  in  compensation  of 
the  claim  for  the  return  of  the  deposit. — ^The 
court  also  decided  that,  following  its  usual 
practice,  it  would  not,  on  the  appeal,  interfere 
with  the  action  of  the  courts  below  in  matters 
of  mere  procedure  where  no  injustice  appeared 
to  have  been  suffered  in  consequence  although 
there  might  be  irregularities  In  the  issues  as 
joined  which  brought  before  the  trial  court  a 
demande  almost  different  for  the  matter  actu- 
ally in  controversy.  Finnic  v.  Cit^  of  Mon- 
treal, xxxii.,  335. 

40.  Breach  of  covenant  to  issue  debentures 
— Assessment   of  damages — Arts.   1065,   1070, 

1073, 107  i,  mo,  mi  C.  C. 

See  Contract,  6. 

41.  Rectification  of  contract  —  Breach  of 
agreement. 

See  Kes  Judicata,  16. 

42.  Public  work — Breach  of  contract — Ap- 
propriation of  plant — Interest. 

See  Contract,  21. 

43.  Contract — Shipping  receipt — Carriers — 
Liability  limited  by  special  conditions — Xegli- 
gence — Connecting    lines    of    transportation — 

Wrongful  conversion — Sale  of  goods  for  non- 
payment of  freight — Principal  and  agent — 
\'arying  terms  of  contract. 

See  Carriers,  2. 


3.  Common  Fault. 

44.  Apportionment  —  Collision     in     part  — 
Shipping. 

See  Negligence,  38. 
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45.  Contract  for  manufacture  of  machinery 
— Cause  of  delay  in  completion — Penal  clause 
— Common  fault. 

See  Contract,  192. 

46.  ycgligence — Common  fault — Division  of 
damages. 

See  Negligence,  47. 


4.  Damnum  Absque  Injuria. 

47.  Right  of  action — Lawful  use  of  land — 
Injury  to  adjoining  property — Nonsuit.] — 
Damages  and  injury  must  both  concur  to  give 
a  right  of  action,  and  no  action  can  lie  in 
consequence  of  the  ordinary  and  lawful  use 
of  land  by  ite  owner.  (18  N.  B.  Rep.  523, 
affirmed).  St.  John  ^oung  Men's  Christian 
Ansociation  v.  Hutchison^  Cass.  Dig.  (2  ed.) 
210. 

48-  Public  icork — Wharf  property  injur- 
iously affected — Evidence. 

See  Public  Work,  4. 


5.  Discretionary  Award. 

49.  Libel — Confidential  report — Discretion 
of  trial-winter ference  on  appeal.] — In  an  ac- 
tion for  libel  the  trial  judge  awarded  plaintiff 
S2,000.  The  Court  of  Appeal  reduced  the 
damages  to  ^5()0.  Held,  that  the  amount  of 
damages  awarded  by  the  trial  judge  in  his  dis- 
cretion, should  not  be  interfered  with  on  ap- 
peal unless  clearly  unreasonable  and  unsup- 
ported by  the  evidence,  or  there  be  some  error 
in  law  or  fact,  or  partiality  on  the  part  of  the 
judge.  Levi  v.  Reed  (6  Can.  S.  C.  R.  482), 
and  Gingras  v.  Desilets  (Cass.  Dig.  2  ed.  212) 
followed.  (See  M.  L.  R.  3  S.  C.  345.)  Cos- 
sette  V.  Dun,  xviii.,  222. 

50.  Personal  injuries — Measure  of  damages 
— Findings  of  fact — Ememplary  damages^ — 
In  an  action  for  damages  for  injuries  to  nis 
feelings,  reputation  and  health  the  Superior 
Court  at  Three  Rivers  assessed  damages  at 
?3,000. — On  appeal  to  the  Queen's  Bench,  re- 
duced the  damages  to  $600  condemning  plain- 
tiff to  pay  all  the  costs  of  appeal.  Held,  re- 
versing the  judgment  appealed  from  (10  R.  L. 
275),  Taschereau,  J.,  dissenting,  that  in  view 
of  very  serious  injuries  sustained  by  plain- 
tiff and  of  the  misconduct  of  defendant  (who 
appears  to  have  abused  his  position  of  Justice 
of  the  Peace),  the  amount  awarded  by  rhe 
trial  judge  was  not  so  clearly  excessive  as  to 
justify  interference  with  his  judgment. — Per 
Foumier,  J.  The  abuse  by  plaintiff  of  his 
position  of  J.  P.  was  an  important  element  to 
be  taken  into  consideration  in  fixing  the 
amount  of  damages. — Per  Gwynne,  J.  The 
fiound  rule  to  adopt  is  that  in  mere  matters  of 
fact,  or  in  the  estimation  of  damages  not  cap- 
able of  precise  calculation,  nor  ascertainable 
by  the  application  of  any  rule  prescribing  a 
measure  of  damage,  this  court  should  sustain 
the  judgment  of  first  instance,  unless  satisfied 
that  its  conclusions  are  clearly  erroneous. 
— >Appeal  allowed  with  costs  in  Queen's  Bench 
and  Supreme  Court.  Levi  v.  Reed  (G  Can.  S. 
C.  R.  482)  approved.  —  Per  Taschereau. 
J.,  dissenting.  Though  the  amount  awarded 
by  the  Queen's  Bench  was  not  suflSciently 
large,  yet  taking  into  consideration  the  posi- 
tion of  the  plaintiff  and  the  nature  of  the  in- 
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juries  $3,000  was  excessive.     Qingras 
lets,  Cass.  Dig.  (2  ed.)  212. 

51.  Finding  of  trial  judge — Exemplary  dam- 
ages— Special  damagen — Interference  on  ap- 
peal. 

See  Appeal,  205. 

52;  Public  work — Award — Past  and  future 
damage — Review  on  appeal. 

See  Arbitrations,  10. 

53.  Measure  of  damages  —  Estimating  by 
guess. 

See  No.  14,  ante. 


6.  Expropriations. 

54.  Expropriations  for  railway  purposes — 
Farm  crossings — Estimating  compensation. 

See  Railways,  26. 

55.  Expropriation  of  land  —  Severency  by 
railway  —  Farm  crossings  —  Estimating  com- 
pensation. 

See  Railways,  27. 

56.  Expropriation  for  railway  purposes  — 
Estimation  of  damages  —  Prospective  capa- 
bilities— Increased  advantages — Severance  of 
possession  —  Paper  town  site  —  Terminus  — 
Set-off. 

See  Expropriation,  22. 

57.  Expropriation  by  railway — Assessment 
of  compensation  —  Town  plot  sub-division  — 
Valuation  of  lands — Crossings. 

See  Expropriation,  1. 

58.  Municipal  corporation  —  Expropriation 
proceedings  —  Negligence  —  Interference  with 
proprietary  rights — Abandonment  of  proceed- 
ings —  Damages  —  Servitudes  established  for 
public  utility. 

See  Servitude,  6. 

59.  Expropriation  of  land — Reducing  dam- 
ages—  Valuation — Evidence. 

See  Expropriation,  3. 


7.  Injuria  Sine  Damnum. 

60.  Injuria  sine  damnum — Counterclaim — 
Action  of  contract  —  Verdict  for  plaintiff  — 
Technical  breach  by  plaintiff  —  Defendant's 
nominal  damages — New  trial.] — In  an  action 
on  a  contract  and  also  on  the  common  counts 
to  recover  the  balance  of  the  contract  price  for 
work  done  for  the  defendant,  the  evidence 
shewed  that  there  was  a  technical  breach  of 
the  contract  by  which,  however,  the  defend- 
ant had  sustained  no  substantial  damage.  A 
verdict  was  found  for  the  plaintiff  and  a  new 
trial  was  refused. — Held,  affirming  the  Court 
of  Appeal  for  Ontario,  that  a  verdict  would 
not  be  set  aside,  merely  to  enter  a  verdict  for 
nominal  damages  in  favour  of  the  other  party. 
Beatty  v.  Oille,  xii.,  706. 


8.  Joint  Tort-feasors. 

61.  Appeal — Practice — Judgment  of  court — 
Withdrawal  of  opinion  —  Master's  report  — 
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Credibility  of  witnesses  —  Apportionment  of 
damages  —  Irrelevant  evidence  —  iSeverance  of 
damages — Reasons  for  report — Equal  division 
of  judges  in  appeal  —  Final  judgment.]  —  The 
Court  of  Appeal  for  Ontario,  composed  of  four 
judges,  pronounced  judgment,  two  being  in 
favour  of  dismissing  an  appeal,  the  other  two 
pronouncing  no  judgment.  In  the  Supreme 
CJourt  it  was  objected  that  in  the  judgment  ap- 
pealed from  no  decision  had  been  arrived  at. 
JJeld,  that  the  appellate  court  could  not  go 
behind  the  formal  judgment  which  stated  that 
the  appeal  had  been  dismissed;  further  that 
the  proDosition  was  the  same  as  if  the  four 
judges  had  been  equally  divided  in  opinion,  in 
which  case  the  appeal  would  have  been  prop- 
erly dismissed. — In  an  action  against  several 
mill-owners  for  obstructing  the  Ottawa  River 
by  throwing  sawdust  and  refuse  into  it  from 
their  mills,  a  reference  was  made  to  the  mas- 
ter to  ascertain  the  amount  of  damages.  Held, 
affirming  the  judgment  appealed  from,  that  the 
master  rightly  treated  the  defendants  as  joint 
tort-feasors;  that  he  was  not  called  upon  to 
apportion  the  damages  according  to  the  injury 
inflicted  by  each  defendant,  and  that  he  was 
not  obliged  to  apportion  them  according  to  the 
different  grounds  of  injury  claimed  by  the 
pUintiff.  Meld,  further,  that  the  master  was 
the  final  judge  of  the  credibility  of  the  wit- 
nesses and  his  report  should  not  be  sent  back 
because  some  irrelevant  evidence  may  have 
been  given  of  a  character  not  likely  to  have 
affected  his  judgment,  especially  as  no  appeal 
was  taken  from  his  ruling  on  the  evidence. — 
On  a  reference  to  a  master,  the  latter,  pro- 
vided he  sufficiently  follows  the  directions  of 
the  decree,  is  not  obliged  to  give  his  reasons 
or  enter  into  a  detailed  explanation  of  his  re- 
port to  the  court. — (Compare,  11  O.  R.  491; 
14  Ont.  App.  R.  419;  15  App.  Cas.  188.  j 
Booth  V.  Hattiy  xxi.,  tK(7. 

62.  Breach  of  contract  —  Government  rail- 
way —  Joint  misfeasance  —  Reduction  of  dam- 
ages— Petition  of  right. 

See  Tort,  1. 

63.  Carriers  —  Partial  loss  of  goods — Re- 
lease to  one  of  several  joint  tort-feasors. 

See  Estoppel,  64. 


9.  Libel. 

64.  Libel  by  mercantile  agency  —  Confiden- 
tial report — False  information  —  Negligence — 
Arts.  1053,  1054,  i7^i7  C.  C'.]— Persons  carry- 
ing on  a  mercantile  agency  are  responsible  for 
the  damages  caused  to  a  person  in  business 
when  by  culpable  negligence,  imprudence  or 
want  of  skill,  false  information  is  supplied  con- 
cerning his  standing,  though  the  information 
be  communicated  confidentially  to  a  subscriber 
to  the  agency  on  his  application  therefor.  (See 
M.  L.  R.  3  S.  O.  345.)  Cossette  v.  Dun,  xviii., 
222. 

65.  Libel — Evidence  —  Special  injury — Ex- 
vessive  verdict — New  trial. 

See  Libel,  1. 

66.  Special  damages  —  Loss  of  custom  — 
Pleading. 

See  Libel.  4. 

67.  Newspaper  libel  —  Additional  libel  in 
plea — Excessive  damages. 

See  No.  7,   ante. 


10.  Licensed  Febbt. 

68.  Monopoly  —  Highways  and  ferries  — 
Tolls  —  Navigable  streams  —  Disturbance  of 
licensee — Companies  and  partnerships — North- 
west. 

See  Constitutional  Law,  27. 


11.  Limitation  op  Actions. 

69.  Statute  of  Limitations — Criminal  con- 
versation— Ceasing  of  adulterous  intercourse,] 
— In  an  action  for  crim.  con.,  it  was  question- 
ed whether  or  not  the  Statute  of  Limitations 
commenced  to  run  only  when  the  adulterous 
intercourse  ceased,  and  whether  or  not  damages 
could  be  recovered  only  for  intercourse  within 
the  six  years  preceding  action.  (See  27  Ont. 
App.  R.  703.)     King  v.  Bailey,  xxxi.,  338. 


12.  Negligence;  Proximate  Cause. 

70.  Negligence — Work  in  mine  —  Entering 
shaft — Code  of  signals — Disregard  of  rules — 
Damages']  —  A  miner  was  getting  into  the 
bucket  by  which  he  was  to  be  lowered  into 
the  mine  when  owing  to  the  chain  not  being 
checked  his  weight  carried  him  rapidly  down 
and  he  was  badly  hurt.  In  an  action  for  dam- 
ages against  the  mine  owners  the  jury  found 
that  the  system  for  lowering  the  men  was 
faulty ;  the  man  in  charge  of  it  negligent ;  and 
that  the  engine  and  brake  by  which  the  bucket 
was  lowered  were  not  fit  and  proper  for  the 
purpose.  Printed  rules  were  posted  near  the 
mouth  of  the  pit  providing  among  other  things 
that  signals  should  be  given,  by  any  miner  wish- 
ing to  go  down  the  mine  or  be  brought  up,  by 
means  of  bells,  the  number  telling  the  engineer 
and  pitman  what  was  required.  The  jury 
found  that  it  was  not  usual  in  descending  to 
signal  with  the  bells;  and  that  the  injured 
miner  knew  of  the  rules  but  had  not  complied 
with  them  on  the  occasion  of  the  accident.  On 
appeal  to  the  Supreme  Court  of  Canada  from  a 
judgment  setting  aside  the  verdict  for  plaintiff 
and  ordering  a  new  trial. — Held,  reversing  said 
judgment  (8  B.  C.  Rep.  344)  and  restoring  the 
judgment  of  the  trial  judge  (7  B.  C.  Rep. 
414),  that  there  was  ample  evidence  to  sup- 
port the  findings  of  the  jury  that  defendants 
were  negligent;  that  there  was  no  contribu- 
tory negligence  by  non-use  of  the  signals,  the 
rules  having,  with  consent  of  the  employees 
and  of  the  persons  in  charge  of  the  men,  been 
disregarded,  which  indicated  their  abrogation ; 
the  new  trial  should,  therefore,  not  have  been 
granted. — Held,  further,  that  as  the  negligence 
causing  the  accident  was  not  that  of  the  per- 
sons having  control  of  those  going  down  the 
mine,  it  was  not  a  case  of  negligence  at  com- 
mon law  with  no  limit  to  the  amount  of  dam- 
ages, but  the  latter  must  be  assessed  under  the 
Employees'  Liability  Act  ( ri897]  R.  S.  B.  C. 
c.  (59).    Warmington  v.  Palmer,  xxxii.,  126. 

71.  Ewtra  expenses  —  Probable  cause  —  4^ 
Vict.  c.  14,  8.  4   (Que,). 

See  Injunction,  2. 

72.  Libel  by  mercantile  agency  —  False  in- 
formation— Confidential  report. 

See  No.  49,  ante, 

73.  Action  f^r  negligence  —  Excessive  dam- 
ages— New  trial. 

See  Negligence,  15. 
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74.  Remote  cau»e  —  Street  raUway — Eject- 
ment from  car — Consequent  illness. 

iSee  Negligence,  234. 

75.  Segliffence — Personal  injuries  —  Drains 
and  sewers  —  Liability  of  municipality  — 
Officers  and  employees  of  municipal  corpora- 
tion— 69  \ict.  c.  55,  s,  26,  s.-s.  i«  {Que.). 

iSee  Negligence,  124. 


13.  Nuisance. 

7t>.  yuisance — Trespass  —  Continuing  dam- 
age. \ — In  1888  the  Canada  Atlantic  Railway 
Company  ran  their  line  through  Britannia 
Terrace,  a  street  in  Ottawa,  in  connection 
with  which  they  built  an  embankment  and 
raised  the  level  of  the  street.  In  1895  the 
plaintiffs  became  owners  of  land  on  said  street 
on  which  they  have  since  carried  on  their 
foundry  business.  In  1900  they  brought  an 
action  against  the  Canada  Atlantic  I^ilway 
Company  alleging  that  the  embankment  was 
built  and  level  raised  unlawfully  and  without 
authority  and  claiming  damages  for  the  flood- 
ing of  their  premises  and  obstruction  to  their 
ingress  and  egress  in  consequence  of  such 
work. — Held,  that  the  trespass  and  nuisance 
(if  any)  complained  of  were  committed  in 
1888,  and  the  then  owner  of  the  property 
might  have  taken  an  action  in  which  the  dam- 
ages would  have  been  assessed  once  for  all. 
His  right  of  action  being  barred  by  lapse  of 
time  when  the  plaintiff's  action  was  taken  the 
same  could  not  be  maintained.  Vhaudiire 
Machine  <fc  Foundry  Co.  v.  Canada  Atlantic 
Hy.  Co.^  zxxiii.,  11. 

77.  Emphyteutic  lease — Injuries  to  leased 
lands — Right  of  action  —  Domaine  utile — Re- 
covery by  lessee.]  —  The  right  of  action  for 
damages  to  leased  lands  lies  in  the  lessee  of 
an  emphyteutis  who  has  the  beneficial  estate 
therein;  and.  where  the  owner  of  the  legal 
estate  has  brought  a  petitory  action  to  eject 
an  adverse  occupant  and  for  damages,  the 
lessee  may  be  added  as  a  party  plaintiff  in  the 
action  for  the  purpose  of  recovering  any  dam- 
ages that  ma:r  be  shewn  to  have  been  sustain- 
ed. Massatcippi  Valley  Ry.  Co.  v.  Reed, 
xzxiii.,  457. 

78.  Nuisance  —  Livery  stable  —  Offensive 
odours — Soise  of  horses. 

See  Nuisance,  3. 


14.  Penal  Clause. 

79.  Contract   for  building   engine   —   Con- 
struction of — Time  for  completion — Delay. 
See  Contract,  192. 


15.  Waiver. 

80.  Constructions  on  public  property — Suf- 
ferance— Nuisance  —  Long  possession — Tres- 
pass, 

See  Estoppel,  1. 

81.  Promotion  of  joint  stock  company  — 
Prospectus — Mortgage  given  subsequently  for 
existing  debts  —  Fraud  —  Action  ex  delicto  — 
Waiver, 

See  Company,  11. 


82.  New  trial — Remittitur  damnum — Prac- 
tice, 

See  Evidence,  14. 


16.  Wabbanty. 

83.  Sale  of  goods  —  Breach  of  warranty — 
Recovery  of  special  damages  —  Action  subse- 
quently taken  on  contract — Evidence  of  in- 
feriority of  goods  dehvered  —  Consequential 
damages. 

See  Evidence,  2. 

84.  Eviction — Knowledge  of  cause — Special 
agreement — Liquidated  damages — Art.  1512  G, 
C 

See  Title  to  Land,  124. 


DATION  EN  PAIEMENT. 

1.  Gift  inter  vivos — Subsequent  deed  —  Da- 
tion  en  paiement — Registration — Arts.  806, 
1592  C.  C] — A  gift  inter  vivos  of  real  estate 
with  warranty  by  the  donor  was  not  register- 
ed, but  a  subsequent  deed,  which  was  regis- 
tered changed  its  nature  from  an  apparently 
gratuitous  donation  to  a  dation  en  paiement. 
In  an  action  by  testamentary  executors  of  the 
donor  to  set  aside  the  donation  for  want  of 
registration.  —  Held,  affirming  the  judgment 
appealed  from  (M.  L.  R.  6  Q.  B.  316),  that 
the  forfeiture  under  art.  806  C.  C.  resulting 
from  neglect  to  register  applies  only  to  gratui- 
tous donations,  and  as  the  deed  in  this  case 
was  in  effect  a  dation  en  paiement.  with  war- 
ranty, which  under  art.  1592  C.  C.  is  equi- 
valent  to  sale,  the  testamentary  executors  had 
no  right  of  action  against  the  donee  based  on 
the  absence  of  registration  of  the  original  deed 
of  gift  inter  vivos.  Lacoste  v.  Wilson,  xx., 
218. 

2.  Sale — Donation  in  form  of — Gifts  in  con- 
templation of  death — Mortal  illness  of  donor 
— Presumption  of  nuUity — Validating  circum- 
stances— Arts.  762.  989  C.  C] — During  her 
last  illness  and  a  short  time  before  her  death, 
B.  granted  certain  lands  to  V.  by  an  instru- 
ment purporting  to  be  a  deed  of  sale,  for  a 
price  therein  stated,  but  in  reality  the  trans- 
action was  intended  as  a  settlement  of  arrears 
of  salary  due  by  B.  to  the  grantee,  and  the 
consideration  acknowledged  by  the  deed  was 
never  paid. — Held,  reversing  the  decision  of 
the  Court  of  Queen's  Bench,  that  the  deed 
could  not  be  set  aside  and  annulled  as  void, 
under  the  prowsions  of  article  762  of  the 
Civil  Code,  as  the  circumstances  tended  to 
shew  that  the  transaction  was  actually  for 
good  consideration  {dation  en  paiement),  and 
consequently  legal  and  valid.  Valade  v.  La- 
londe,  xxvii.,  551. 


DEATH  OF  PARTY. 

Judgment  reserved — Death  after  hearing- 
Entry  of  judgment  nunc  pro  tunc. 

See  Practice,  227. 


DEBATS  DE  COMPTE. 

See  Account. 
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DEBENTURES. 

1.  Provincial  bonds  —  Succession  duties  — 
Property  exempt — Sale  under  will — Duty-  on 
proceeds  —  Costs  —  Proceedings  by  or  Oi^ainst 
the  Croicn.] — Debentures  of  the  Province  of 
Nova  Scotia  are,  by  statute,  "  not  liable  to 
taxation  for  provincial,  local  or  municipal  pur- 
poses "  in  the  province.  L.  by  his  will,  after 
making  certain  bequests,  directed  that  the 
residue  of  his  property,  which  included  some  of 
these  debentures,  should  be  converted  into 
money  to  be  invested  by  the  executors  and 
held  on  certain  specified  trusts.  This  direction 
was  carried  out  after  his  death,  and  the  Attor- 
ney-General claimed  succession  duty  on  the 
whole  estate.  —  held,  affirming  the  judgment 
appealed  against  (35  N.  S.  Rep.  223),  Sedge- 
wick  and  Mills.  JJ.,  dissenting,  that  although 
the  debentures  themselves  were  not  liable  to 
the  duty  either  in  the  hands  of  the  executors 
or  of  the  purchasers,  the  proceeds  of  their  sale 
when  passing  to  legatees  were.  Costs  will 
be  given  for  or  against  the  Crown  as  in  other 
cases.  Lovitt  v.  Atty.-Gen.  of  Nova  Scotia^ 
xxxiii.,  350. 

2.  By-lavc — Conditions  precedent  to  issue — 
Indorsement  of  future  conditions — Art.  982^ 
Municipal  Code. 

See  Railways,  88. 

3.  Railway  subsidy — Signature  by  de  facto 
officer — Condition  precedent  to  aid. 

See  Municipal  Corporation,  83. 


DECEIT. 

Bills  and  notes — Conditional  indorsement — 
Principal  and  agent  —  Knowledge  by  agent — 
Constructive  notice — Deceit  by  bank  manager. 
See  Bills  and  Notes,  26. 


DEBTOR  AND  CREDITOR. 

1.  Attachment,  1. 

2.  Chattel  Mortgage,  2  4. 

3.  Composition  and  Discharge,  5-7. 

4.  Fraud  against  Creditors,  8-12. 

5.  Limitations  of  Actions,  13,  14. 
C.  Partnership  Debts,  15. 

7.  Payment;  Interest,  16-24. 

8.  I*references.  25-42. 

9.  Pressure,  43-45. 

10.  Sale  of  Goods,  46-48. 

11.  Security  for  Debt;  Suretyship,  49-53. 

12.  Separate  Estates,  54-56. 

13.  Sheriff's  Sales,  56. 


1.  Attachment. 

1.  Sale  of  goods  on  credit  —  Insolvency  of 
consignee  —  Sei::ing  goods  in  bond. 
See  Stoppage  in  Transit. 


2.  Chattel  Mortgage. 

2.  Unregistered    Mortgage    —    Assignment 
for  benefit  of  aeditors — Priority. 

Sec  Chattel  Mortgage,  15. 


3.  Description  of  mortgaged  goods  —  C  S. 
M.  c.  ^,  8.  5. 

See  Chattel  Mortgage,  3. 

4.  Chattel  mortgage — Existing  debt  —  Con- 
sideration— Purchase  by  creditor. 

See  Chattel  Mortgage,  1,  7. 


3.  Composition  and  Discharge. 

5.  Deed  of  composition  —  Execution  —  As- 
signment in  trust  —  Release  —  Authority  to 
sign  —  Ratification  —  Estoppel] — To  an  ac- 
tion by  L.  against  A.  the  defence  was  release 
by  deed.  A.  had  executed  an  assignment  for 
benefit  of  creditors  and  received  authority  by 
telegram  to  sign  for  L.,  the  deed  dated  8th 
October,  1881.  Afterwards,  with  knowledge 
of  it,  L.  continued  to  send  goods  to  A.,  and 
on  5th  November,  1881,  wrote  to  A.,  **  I  have 
done  as  you  desired  by  telegraphing  you  to 
sign  deed  for  me.  and  I  feel  confident  that 
you  will  see  that  1  am  protected  and  not  lose 
one  cent  by  you.  After  you  get  things  ad- 
justed 1  would  like  you  to  send  me  a  cheque 
for  $800."  ...  In  April,  1885,  A  wrote 
to  L.,  "  In  one  year  more  I  will  try  again  for 
myself  and  I  hope  to  pay  you  in  full."  In 
November.  1886,  the  account  sued  upon  was 
stated. — Held,  reversing  the  judgment  appeal- 
ed from  (21  N.  S.  Rep.  466),  Taschereau  and 
Patterson,  JJ.,  dissenting,  that  the  execution 
of  the  deed  on  his  behalf  being  made  without 
sufficient  authority.  L.  was  not  bound  by  the 
release  contained  therein,  and  never  having 
subsequently  assented  to  the  deed,  or  recog- 
nized or  acted  under  it,  he  was  not  estopped 
from  denying  that  he  had  executed  it. — Held, 
per  Taschereau  and  Patterson,  JJ..  that 
though  A.  had  no  sufficient  authority  to  sign 
the  deed,  yet  there  was  an  agreement  to  com- 
pound which  was  binding  on  L.,  and  the  un- 
derstanding that  L.  was  to  be  paid  in  full 
would  be  a  fraud  upon  the  other  creditors  of 
A.,  who  could  only  receive  the  dividends  real- 
ized by  the  estate.  Lawrence  v.  Anderson, 
xvii.,  349. 

6.  Composition  and  discharge  —  Acqui- 
escence in  —  New  arrangement  of  terms  of 
settlement  —  Trailer  of  time  clause  —  Pri«- 
cipal  and  agent  —  Deed  of  discharge — Notice 
of  withdrawal  from  agreement  —  Fraudulent 
preferences.] — ^Upon  default  to  carry  out  the 
terms  of  a  deed  of  composition  and  discharge, 
a  new  arrangement  was  made  respecting  the 
realization  of  a  debtor's  assets  and  their  dis- 
tribution, to  which  all  the  execution  creditors 
appeared  to  have  assented.  Held,  that  a  credi- 
tor who  had  benefited  by  the  realization  of  the 
assets,  and  by  his  action  gi\'en  the  body  of 
the  creditors  reason  to  believe  that  he  had 
adopted  the  new  arrangement,  could  not  re- 
pudiate the  transaction  upon  the  ground  that 
the  new  arrangement  was  not  fully  under- 
stood, without  at  least  a  surrender  of  the  ad- 
vantage he  had  received  through  it  —  The 
debtor's  assent  to  such  repudiation  and  the 
grant  of  better  terms  to  the  one  creditor 
would  be  a  fraud  upon  the  other  creditors, 
and  as  such  inoperative  and  of  no  effect. 
Howland,  Sons  <£•  Co.  v.  Grant,  xxvi.,  372. 

7.  Partnership — Insolvent  firm  —  Assign- 
ment for  benefit  of  creditors — Composition — 
Discharge  of  debt  —  Release  of  debtor.] — T. 
and  C.  doing  business  under  the  name  of  T. 
&  Co.,  made  an  assignment  for  the  benefit  of 
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creditors,  s^d  T.  then  induced  the  Dueber 
Co.,  a  creditor,  to  pay  off  a  chattel  mortgage 
on  the  stock,  and  a  composition  of  25  cents 
on  the  dollar  of  unsecured  claims,  the  com- 
pany to  receive  its  own  debt  in  full  with  in- 
terest. The  assignee  of  T.  &  Co.  then  trans- 
ferred all  the  assets  to  the  Dueber  Co.,  and 
the  arrangement  was  carried  out,  the  com- 
pany eventually  as  provided  in  a  contempor- 
aneous deed  executed  by  the  parties  interested 
re-conveying  the  assets  to  T.,  taking  his  pro- 
missory notes  and  a  chattel  mortgage  as  se- 
curity. In  an  action  by  the  company  against 
T.  &  Co.  on  the  original  debt :  Held,  affirming 
the  judgment  appealed  from  (2G  Ont.  App.  K. 
2U5),  that  the  original  debt  was  extinguished 
and  C.  was  released  from  all  liability  there- 
under. Dueber  Watch  Case  Mfg.  Co.  v.  Tag- 
gart^  ixx.,  373. 


4.   Fraud  against  Creditors. 

8.  Fraudulent  purchase  by  person  in  iiv- 
aolrent  circumstances  —  Debts  contracted  out 
of  Canada  —  Pleading  —  Confession  and 
avoidance. 

See  Insolvency,  38. 

9.  Patcning  chattels  —  Insolvency  —  Judg- 
ment creditor. 

See   Pledge,  2. 

10.  Conveyance  in  name  of  a  trustee  — 
Fraudulent  device  —  Parties  in  pari  delicto. 

See  Trusts,  20. 

11.  Estoppel  —  Conveyance  by  married 
vroman — Agreement — Recital. 

See  Fraudulent  Conveyances,  5. 

12.  Voluntary  conveyance  of  land — 13  Eliz. 
c.  o  (Imp.)  —  Solvent  vendor  —  Action  by 
mortgagee. 

See  Fraudulent  Conveyance,  6. 


5.  Limitations  of  Actions. 

13.  Claims  of  a  commercial  nature — C.  S. 
L  C.  c.  67^Art.  2260  C.  C—Limitatum  of 
action  for  debt — Loan  by  a  non-trader  tO'  a] 
trader  —  Interruption  of  prescription  —  Ac- 
knowledgement in  writing  —  Entries  in  mer- 
chant's  books — Evidence. 

See  Prescription,  26. 

14.  Prescription — Unpaid  note  —  Security 
for,  by  deed — Novation. 

See  Prescription,  6. 


6.  Partnership  Debts. 

15.  Partnership  debts  —  Division  of  assets 
—Art.  1898  C.  C— Mandate:^ Account. 
See  Partnership,  7. 


7.  Payment;  Interest. 

IC.  Appropriation  of  payments  —  State- 
ments of  account  rendered  —  Rule  in  Clay- 
tfm's  case.^ — In  1884  J.  was  unable  to  pay  his 
liabilities  as  they  matured,  his  principal  cred- 


itors being  appellants,  (G.  &  Co.),  for  about 
$2,000,  and  C.  for  over  $1,500.— Proposals 
were  made  for  an  arrangement,  but  before 
settlement  each  creditor  issued  writs  against 
J.  pending  the  suits  C.  &  P.  offered  to  take 
60  cents  on  the  dollar  or  give  the  same  for 
the  claim  of  G.  &  Co.  Appellants  agre^  to 
take  (lO  cents  on  the  dollar,  but  both  suits 
went  to  judgment.  C.  &  P.  signed  judgment 
on  22nd  January.  1885,  for  $1,252.44,  and  ap- 
pellants signed  judgment   on  27th   February, 

1885,  for  $2,112.67.  Appellants  were  paid  by 
C.  &  P.  indorsing  J.'s  note  for  $1,1(>4.67,  dated 
21st  February.  1885,  which  note  was  paid  by 
C.  &  P.  on  maturity  and  appellant's  judg- 
ment was  assigned  to  them  2nd  April,  1885, 
at  J.'s  request ;  as  security  for  the  amount  of 
the  note  which  they  were  obliged  to  pay. — 
After  this  arrangement  C.  &  P.  continued  to 
furnish  J.  with  goods.  J.  paid  moneys  there- 
after from  time  to  time,  but  never  at  any 
time  did  he  pay  his  new  account  In  full. — 
In  January,  1887,  J.  owed  C.  &  P.,  on  all 
accounts  about  $8,000.  and  they  then  sued 
him  and  recovered  a  judgment  against  him 
for  $3,0()2.07,  which  with  the  amounts  of  the 
two  judgments  and  with  some  unmatured 
notes  of  J.'s  made  up  the  total  amount.  On 
10th  January,  1887,  fi.  fa.  against  the  goods 
of  J.  issued  on  the  first  judgment  recovered 
bv  C.  &  P.  against  J.  for  $1,252.42  and  was 
placed  in  the  sheriff's  hands  on  the  same  date. 
— A  writ  of  fi.  fa.  against  the  goods  of  J.  also 
issued  on  the  judgment  by  appellants  against 
J.  for  $2,112.67,  on  10th  January,  1887,  and 
was  on  same  date  placed  in  the  sheriff's  hands, 
but  only  $1,257.84  and  interest  was  claimed 
thereon,  being  the  amount  actually  paid  by 
C.  &  P.  to  appellants  for  their  claim.— On 
7th  February,  1887,  fi.  fa.  against  the  goods 
of  J.  issued  on  the  second  judgment  recovered 
by  C.  &  P.  for  $3,062.07  and  was  placed  in 
the  sheriff's  hands  same  date. — Subsequently 
respondents  each  recovered  a  judgment  against 
J.  and  placed  a  writ  of  /?.  fa.  against  the 
goods  of  J.  in  the  hands  of  the  sheriff. — On 
7th  February,  1888,  the  sheriff  seized  the 
goods  and  stock-in-trade  of  J.  and  on  17th 
February  sold  the  same  to  C.  &  P.,  at  78 
cents  on  the  dollar  of  the  invoice  price,  the 
total  purchase  money  amounting  to  $6,101.16. 
— Immediately  after  the  sale  the  sheriff  re- 
ceived notice  fropi  respondents  claiming  that 
the  two  first  above  mentioned  executions  were 
paid  and  satisfied  as  against  respondents, 
thereupon  he  paid  to  C.  &  P.  the  amount  of  the 
third  above  execution  $3,062.07,  and  retaining 
the  balance  took  interpleader  proceedings,  and 
thereupon  an  issue  was  directed  to  try  the 
validity  of  the  appellant's  execution.  C.  &  P. 
being  the  real  plaintiffs. — C.  &  P.  in  the  course 
of  their  dealings  with  J.  rendered  four  state- 
ments of  account,  as  follows : — 1.  Rendered 
October  22nd,  1885.  This  statement  is  divided 
into  **01d  Acct."  and  **Xew  Acct."  '*01d  Acct." 

I  extends  from  September  22nd.  1884,  to  Febru- 
arv  27th,  1885.  Debits.  $2,052.75;  credits, 
$1,594.50;  balance.  $1,:^58.25.  J.  Green  & 
Co.,  note.  $1,1(>4.67 :  interest  on  same,  $93.05  ; 
total.  $2,616.87.— "  New  Acct."  extends  from 
April  18th.  1885,  to  Oct.  23rd.  1885.  Debits 
$2,537.55  :  credits,  $1.704.90 ;  balance.  $S;i2.(M. 
— 2.  Rendered  October  21st,  1886,  and  marked 
"  New  Acct."  To  amt.  acct.  rendered.  $832.r>5 ; 
debits  (goods).  $14,506.77;  credits,  $9,740.58; 
balance,  $5,598.84.-3.  Rendered  October  23rd, 

1886.  This  account  is  set  out  verbatim.  1885 
— October  23rd.  to  amount  old  account,  $2.- 
616.87;  1886 — Februarv  24th,  cash  note 
Green    &    Co.,   $88.22;    February    24th,    cash 
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note.  Green  &  Co..  $41.19;  by  amount  over- 
charged on  interest,  78  cents;  to  amount  old 
account,  $2,745.50;  to  amount  new  account, 
as  per  detailed  statement,  $5,598.84;  total, 
$8,344.34. — 4.  Rendered  December  31st.  188C, 
To  amount  account  rendered.  $8,344.34;  to 
debite  (goods),  S2,421.67;  credits,  $2,992.17; 
balance,  $7,783.84.  The  accounts  are  all 
blended  into  one  account  in  No.  3  and  the 
balance  is  then  carried  forward  into  one 
continuous  account  in  No.  4,  and  all  pay- 
ments credited  generally.  liiese  payments 
are  more  than  sufficient  to  pay  the  old  ac- 
count, including  the  G.  &  Co.  notes. — ^Taylor, 
C.J.,  gave  judgment  for  respondents  holding 
that  whatever  the  original  arrangement  was 
for  paying  ofiE  G.  &  Co.,  C.  &  P.,  by  the  state- 
,  ments  rendered  and  the  receipts  they  gave, 
had  so  appropriated  the  payments  made  by  J., 
that  the  old  account  was  paid  off.  This 
judgment  was  affirmed  by  the  Queen's  Bench, 
— On  appeal  the  Supreme  Court  affirmed  the 
judgment,  Gwynne  and  Patterson,  JJ.,  dis- 
senting, on  the  ground  that  in  their  view  of 
the  evidence  it  was  agreed  that  all  payments 
made  by  J.  after  the  opening  of  the  new  ac- 
count in  April,  1886.  should  be  applied  to  the 
new  purchases  until  fully  paid  for,  which 
agreement  was  continued  to  be  acted  upon 
until  the  closing  of  the  account,  and  therefore 
the  case  did  not  come  within  the  rule  in 
Clayton's  Case,  but  rather  within  the  excep- 
tion to  the  rule  as  laid  down  in  City  Dis- 
count Co.  V.  McLean  (L.  R.  9  C.  P.  693), 
and  Heinniker  v.  Wigg  (4  Q.  B.  791).  Green 
V.  Clark,  Cass.  Dig.  (2  ed.)  914. 

17.  Payment  to  pretended  agent — False  re- 
presentations as  to  authority — Ratification  hy 
creditor  —  Indictable  offence.] — Where  pay- 
ment is  obtained  from  a  debtor  by  one  who 
falsely  represents  that  he  is  agent  of  the 
creditor,  upon  whom  a  fraud  is  thereby  com-* 
mitted,  if  the  creditor  ratifies  and  confirms 
the  payment  he  adopts  the  agency  of  the  per- 
son receiving  the  money  and  makes  the  pay- 
ment equivalent  to  one  to  an  authorized  agent. 
— ^The  payment  may  be  ratified  and  the  agency 
adopted,  even  though  the  person  receiving  the 
money  has,  by  his  false  representations,  com- 
mitted an  indictable  offence.  (See  31  N.  B. 
Rep.  21).  Scott  v.  Bank  of  New  Brunswick, 
xxiii.,  277. 

18.  Dehtor  and  creditor — Security  for  deht 
— Security  realized  hy  creditor — Appropria- 
tion of  proceeds — Res  judicata.] — If  a  mer- 
chant obtains  from  a  bank  a  line  of  credit  on 
terms  of  depositing  his  customers'  notes  as 
collateral  security,  the  bank  is  not  obliged, 
so  long  as  the  paper  so  deposited  remains  un- 
collected, to  give  any  credit  in  respect  of  it, 
but  when  any  portion  of  the  collaterals  is 
paid  it  operates  at  once  as  payment  of  the 
merchant's  debt,  and  must  be  credited  to  him. 
— Under  the  Judicature  Act,  estoppel  by  res 
judicata  cannot  be  relied  on  as  a  defence  to 
an  action  unless  specially  pleaded.  Judgment 
appealed  from  (23  Ont.  App.  R.  146)  re- 
versed. Cooper  et  al.  v.  The  Molsons  Bank, 
xxvi.,  611. 

[Affirmed  on  appeal  to  Privy  Council  (26 
Ont.  App.  R.  571.)] 

19.  Appropriation  of  payments  —  Error  in 
appropriation  —  Arts.  1160,  1161  C.  (7.]— -A 
bank  borrowed  from  the  Dominion  Govern- 
ment two  sums  of  $100,000  each,  giving  de- 
posit receipts  therefor  respectively  numbered 


323  and  329.  Having  asked  for  a  further 
loan  oi  a  like  amount  it  was  refused,  but 
afterw^ards  the  loan  was  made  on  O.,  one  of 
the  directors  of  the  bank,  becoming  personally 
responsible  for  re-payment,  and  the  receipt 
for  such  last  loan  was  numbered  346.  The 
Government  having  demanded  payment  of 
^0,000  on  account  that  sum  was  transferred 
in  the  bank  books  to  the  general  account  of 
the  Government,  and  a  letter  from  the  presi- 
dent to  the  Finance  Department  stated  that 
this  had  been  done,  enclosed  another  receipt 
numbered  358  for  $50,000  on  special  dejKwit, 
and  concluded,  "  Please  return  deposit  receipt 
No.  323--^100,000,  now  in  your  possession." 
Subsequently  $50,000  more  was  paid  and  a 
return  of  receipt  No.  358  requested.  The 
bank  having  failed  the  Government  took  pro- 
ceedings against  O.  on  his  guapnntee  for  the 
last  loan  made  to  recover  the  balance  after 
crediting  said  payments  and  dividends  re- 
ceived. The  defence  to  these  proceedings  was 
that  it  had  been  agreed  between  the  bank  and 
O.  that  any  payments  made  on  account  of 
the  borrowed  money  should  be  first  applied  to 
the  guaranteed  loan  and  that  the  president 
had  instructed  the  accountant  so  to  apply  the 
two  sums  of  $50,000  paid,  but  he  had  omitted 
to  do  so.  The  trial  judge  gave  effect  to  this 
objection  and  dismissed  the  information  of 
the  Crown.  Held,  reversing  the  judgment  ap- 
pealed from  (6  Ex.  C.  R.  21),  Taschereau  and 
Girouard,  JJ..  dissenting,  that  as  the  evidence 
shewed  that  the  president  knew  what  the  ac- 
countant had  done  and  did  not  repudiate  it, 
and  as  the  act  was  for  the  benefit  of  the  bank, 
the  latter  was  bound  by  it ;  that  the  act  of  the 
Government  in  immediately  returning  the  spe- 
cific deposit  receipts  when  the  payments  were 
made  was  a  sufficient  act  of  appropriation  by 
the  creditor  within  art.  1160  C.  C,  no  appro- 
priation at  all  having  been  made  by  the  debtor 
on  the  hypothesis  of  error;  and  if  this  were 
not  so  the  bank  could  not  now  annul  the  im- 
putation made  by  the  accountant  unless  the 
Government  could  be  restored  to  the  position 
it  would  have  been  in  if  no  imputation  at  all 
had  been  made,  which  was  impossible  as  the 
Government  would  then  have  had  an  option 
which  could  not  now  be  exercised.  The  Queen 
V.  Ogilvie,  xxix.,  299. 

20.  Interest — Delt  certain  and  time  certain 
—3d4  Wm.  IV.,  c.  42,  ».  28  {Imp.)]— To 
entitle  a  creditor  to  interest  under  3  &  4  Wm. 
IV.,  c.  42.  s.  28  (Imp.),  the  written  instru- 
ment under  which  it  is  claimed  must  shew  by 
its  terms  that  there  was  a  debt  certain,  pay- 
able at  a  certain  time.  It  is  not  sufficient 
that  the  same  may  be  made  certain  by  some 
process  of  calculation  or  some  act  to  be  per- 
formed in  the  future.  Sinclair  v.  Preston, 
xxxi.,  408. 

21.  Pire  insurance^"  Mortgage  clause " — 
Payment  to  mortgagee— Liability  of  insurer 
to  insured — Subrogation  in  rights  of  mort- 
gagee— Release  of  mortgage. 

See  Insurance,  Fire,  72. 

22.  Creditors  of  company  -^  -Payment  on 
shares  —  Appropriation  by  directors  —  Part 
treated  as  paid  up. 

See  COMPANT  Law,  40. 

23.  Money  paid — Voluntary  payment — In- 
solvency of  dehtor  —  Action  by  assignee  — 
Status, 

See  Payment,  3. 
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24.  Patfment  —  Accord  and  satiifadion — 
Mistake — Principal  and  agent. 
See  Mistake,  7. 


8.  Pbetebences. 

25.  Insolvency — Knowledge  of,   hu  creditor 
— Fraudulent  preference — Pledge — Warehouse 
receipt  —  Novation  —  Arts.  1035.  1036,  1169 
€,  C.]-— W.  E.  E.,  connected  with  two  busi- 
ness firms  in  Montreal,  viz.,  the  firna  of  W.  E. 
Elliott  &  Co.,  oil  merchants,  of  which  he  was 
the  sole  member,  and  Elliott.  Finlayson  &  Co., 
wine  merchants,  made  a  judicial  abandonment 
on  the  18th  August,  1889,  of  his  oil  business. 
Both  firms  had  kept  their  accounts  with  the' 
Bank  of  Commerce.     The  bank  discounted  for 
W.  E.  Elliott  &  Co.,  before  his  departure  for 
Englan<f  on  the  30th  June,  a  note  of  $5,087.- 
60  due  1st  October,  signed  by  John  Elliott  & 
Co.,  and  indorsed  by  W.  E.  Elliott  &  Co.,  and 
Elliott,  Finlayson  &  Co.,  and  on  the  5th  July 
took,   as  collateral   security   from   Finlayson, 
who  was  also  W.  E.  Elliott's  agent  during  his 
absence,  a  warehouse  receipt  for  292  barrels 
of  oil,  and  the  discount  was  credited  to  Elliott. 
Finlayson  &  Co.     On  and  about  the  9th  July 
146  barrels  were  sold,  and  the  proceeds,  viz., 
$34^28.30.  were  subsequently,  on  the  9th  Au- 
gust, credited  to  the  note  of  $5,087.50.     On 
the  13th  July,  McDougall,  Logic  &  Co.  failed, 
and  W.  E.  E.  was  involved  in  the  failure  to 
the  extent  of  $17,000,  of  which  amount  the 
bank  held  $7,559.30,  and  on  the   16th  July, 
Finlayson,  as  agent  for  W.  E.  E.,  left  with 
the  bank  as  collateral  security  against  W.  E. 
E.'s  indebtedness  of  $7,559.30  on  the  paper  cf 
McDoagall,  Logle  &  Co.,  customers'  notes  to 
the  amount  of  $2,768.28,  upon  which  the  bank 
collected  $1,603.43.  and  still  kept  a  note  of 
J.  P.  &  Co.  unpaid  of  $1,165.32.     On  the  re- 
turn of  W.  E.  E.,  another  note  of  John  E'liott 
&  Co.,  for  $1,101.33,  previously  discounted  by 
W.  E.  E.,  became  due  at  the  bank,  thus  leav- 
ing a  total  debit  of  the  Elliott  firms,  on  their 
joint    paper,   of  $2,660.53.     The   old   note  of 
$5,087.50   due   Ist   October,   and    the   one   of 
$1,101.33  were  signed  by  John  Elliott  &  Co.. 
and  on  the  10th  August  were  replaced  by  two 
notes  signed  by  Elliott,  Finlayson  &  Co.,  and 
secured  by  200  barrels  of  oil,  146  barrels  re- 
maining  from   the    original  number   pledged, 
and   an   additional  warehouse   receipt   of   54 
barrels  of  oil.  indorsed  over  by  W.  E.  E.  to 
Finlayson,  Elliott  &  Co.,  and  by  them  to  the 
bank.     The   respondent,    as    curator    for    the 
estate  of  W.  E.  Elliott  &  Co.,  claimed  that 
the  pledge  of  the  200  barrels  of  oil  on  the 
10th  August,  and  the  giving  of  the  notes  on 
the  16th  July  to  the  bank,  were  fraudulent 
preferences.      The  Superior  Court  held  that 
the  bank  had  knowledge  of  W.  E.  E.'s  insol- 
vent condition  on  or  about  the  13th  of  July, 
and  declared  that  they  had  received  fraudu- 
lent preferences  by  receiving  W.  E.  E.'s  cus- 
tomers' notes,  and  the  200  barrels  of  oil,  but 
the   Court  of  Appeal,  reversing  in   part  .the 
judgment   of   the    Superior   Court,    held    that 
the   pledging   of   the   200   barrels   of    oil    by 
Elliott,  Finlayson  &  Co.  on  the  10th  August 
was  not  a  fraudulent  preference.     (Q.   R.   1 
Q.  B.  371.) — On  an  appeal  and  cross-appeal 
to  the  Supreme  Court: — Held,  1st.  That  the 
finding  of  the  courts  below  of  the  fact  that  the 
bank's  knowledge  of  W.  E.  Elliott's  insolvency 
dated  from  the  13th  July,  was  sustained  by 
evidence  in  the  case,  and  there  had  therefore 
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been  a  fraudulent  preference  given  to  the  bank 
by  the  insolvent  in  transferring  o\'er  to  it  all 
his  customers'  paper  not  yet  due.  Gwynne, 
J.,  dissenting. — ^2ndly,  That  the  additional  se- 
curity given  to  the  bank  on  the  10th  August 
of  54  barrels  of  oil  for  the  substituted  notes 
of  Elliott.  Finlayson  &  Co..  was  alf»o  a  fraudu- 
lent preference.  Gwynne,  J.,  dissenting. — 
3rdly,  Reversing  the  judgment  of  the  Court  of 
Queen's  Bench  and  restoring  the  judgment  of 
the  Superior  Court,  that  the  legal  effect  of 
the  transaction  of  the  10th  August  was  to 
release  the  pledged  146*barrels  of  oil.  and 
that  they  became  immediately  the  property  of 
the  insolvent's  creditors,  and  could  not  be  held 
by  the  bank  as  collateral  security  for  Elliott, 
Finlayson  &  Co.'s  substituted  notes.  Gwynne 
and  Patterson,  JJ.,  dissenting.  Stevenson  v. 
Canadian  Bank  of  Commerce,  xziii.,  530. 

26.  Debtor  and  creditor — Payment  "by  debt- 
or— Appropriation  —  Preference  —  R.  8.  O. 
(1887)  c.  12-^.]— A  trader  carrying  on  busi- 
ness in  two  establishments  mortgaged  both 
stocks-in-trade  to  B.  as  security  for  indorse- 
ments on  a  composition  with  his  creditors, 
and  for  advances  in  cash,  and  goods  to  a  fixed 
amount.  The  composition  notes  were  made 
and  indorsed  by  B.,  who  made  advances  to 
afi  amount  considerably  over  that  stated  in 
the  mortgage.  A  few  months  after  the  mort- 
gagor was  in  default  for  the  advances  and  a 
portion  of  overdue  notes,  and  there  were  some 
notes  not  matured,  and  B.  consented  to  the 
sale  of  one  of  the  mortgaged  stocks,  taking 
the  purchaser's  notes  in  payment,  applying 
the  amount  generally  in  payment  of  his  over- 
due debt,  part  of  which  was  unsecured.  A 
few  days  after  B.  seized  the  other  stock  of 
goods  covered  by  his  mortgage,  and  about 
the  same  time  the  sheriff  seized  them  under 
execution,  and  shortly  after  the  mortgagor 
assigned  for  benefit  of  creditors.  An  inter- 
pleader issue  between  B.  and  the  execution 
creditor  resulted  in  favour  of  B.,  who  received 
out  of  the  proceeds  of  the  sale  of  the  goods, 
under  an  order  of  the  court,  the  balance  re- 
maining due  on  his  mortgage.  Horsfall  v. 
Boisseau  (21  Ont.  App.  R.  663).  The  as- 
signee of  the  mortgagor  then  brought  an  ac- 
tion against  B.  to  recover  the  amount  repre- 
senting the  unsecured  part  of  his  debt,  which 
was  paid  by  the  purchase  of  the  first  stock, 
which  payment  was  alleged  to  be  a  preference 
to  B.  over  the  other  creditors. — Held,  affirm- 
ing the  decision  appealed  from  (23  Ont.  App. 
R.  230),  that  there  was  no  preference  to  B. 
within  R.  S.  O.  [1887]  c.  124.  s.  2;  that  his 
position  was  the  same  as  if  his  whole  debt 
secured  and  unsecured  had  been  overdue,  and 
there  had  been  one  sale  of  both  stocks  of 
goods,  realizing  an  amount  equal  to  such  debt, 
in  which  case  he  could  have  appropriated  a 
portion  of  the  proceeds  to  payment  of  his 
secured  debt,  and  would  have  had  the  benefit 
of  the  law  of  set-off  as  to  the  unsecured  debt 
under  s.  23  of  the  Act;  and  that  the  only 
remedy  of  the  mortgagor  or  his  assignee  was 
by  redemption  before  the  sale,  which  would 
have  deprived  B.  of  the  benefit  of  such  set- 
off.    Stephens  v.  Boisseau,  xxvi.,  437. 

27.  Assignment  for  the  benefit  of  creditors 
— Preferred  creditors  —  Moneys  paid  under 
voidable  assignment — Liabilitu  of  asniqnre — 
Statute  of  Elizabeth — Hindering  and  delaying 
creditors.] — In  an  action  to  have  a  deed  of ' 
assignment  for  the  benefit  of  creditors  set 
asi(]e  by  creditors  of  the  assignor  on  the 
ground  that  it  is  void  under  the   Statute  of 
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Elizabeth,  neither  moneys  paid  to  preferred 
creditors  nor  trust  property  disposed  of  in 
good  faith  by  the  assignor  or  persons  claiming 
under  him  can  be  recovered,  nor  can  persons 
holding  under  the  deed  be  held  personally 
liable  for  moneys  or  property  so  received  by 
them.  Ooa?  v.  Worrall  (26  N.  S.  Rep.  366). 
questioned.  (See  24  Can.  S.  C.  R.  321). 
Taylor  v.  Cummings,  zzvii.,  589. 

28.  Insolvency  —  Fraudulent  preferences  — 
Chattel  mortgage — Advances  of  money — Soli- 
citor's knowledge  of  circumstances — R.  8.  O. 
(1887)  0.  124—^4  Vict.  c.  20  {Ont.)—^8  Vict, 
c.  23  (Ont.)] — In  order  to  give  a  preference 
to  a  particular  creditor,  a  debtor  who  was  in 
insolvent  circumstances,  executed  a  chattel 
mortgage  upon  his  8txx!k-in-trade  in  favour  of 
a  money-lender,  by  whom  a  loan  was  ad- 
vanced. The  money,  which  was  in  the  hands 
of  the  mortgagee's  solicitor,  who  also  acted 
for  the  preferred  creditor  throughout  the 
transaction,  was  at  one  time  paid  over  to  the 
creditor  w^ho,  at  the  same  time,  deliviered  to 
the  solicitor,  to  be  held  by  him  as  an  escrow 
and  dealt  with  as  circumstances  might  require, 
a  bond  indemnifying  the  mortgagee  against 
any  loss  under  the  chattel  mortgage.  The 
mortgagee  had  previously  been  consulted  by 
the  solicitor  as  to  the  loan,  but  was  not  in- 
formed that  the  transaction  was  being  made 
in  this  manner  to  avoid  the  appearance  of 
violating  the' Acts  respecting  assignments  and 
preferences,  and  to  bring  the  case  within  the 
ruling  in  Gibbons  v.  Wilson  (17  Ont.  App. 
R.  1.)  —  Held,  that  all  the  circumstances, 
necessarily  known  to  his  solicitor  in  the  trans- 
action of  the  business,  must  be  assumed  to 
have  been  known  to  the  mortgagee,  and  the 
whole  affair  considered  as  one  transaction 
contrived  to  evade  the  consequences  of  illegally 
preferring  a  particular  creditor  over  others, 
and  that,  under  the  circumstances,  the  ad- 
vance made  was  not  a  bond  fide  payment  of 
money  within  the  meaning  of  the  statutory 
exceptions.  Burns  d  Lewis  v.  WUson,  xxviii., 
207. 

29.  Assignment  for  benefit  of  creditors — 
Preferred  creditors — Money  paid  under  void- 
able assignment — Levy  and  sale  under  execu- 
tion— Statute  of  Elizabeth.'\ — Where  an  as- 
signment has  been  held  void  as  against  the 
statute,  13  Eliz.  c.  5.  and  the  result  of  such 
decision  is  that  a  creditor  who  had  subse- 
quently obtained  judgment  against  the  assign- 
or ana,  notwithstanding  the  assignment,  sold 
all  the  debtor's  personal  property  so  trans- 
ferred, becomes  entitled  to  all  the  .personal 
property  of  the  assignor  levied  upon  by  him 
under  his  execution,  such  creditor  has  no  legal 
right  and  no  equity  to  an  account  or  to  fol- 
low moneys  received  by  the  assignee  or  paid  by 
him  under  such  assignment  in  respect  to  which 
he  has  not  secured  a  prior  claim  by  taking 
the  necessary  proceedings  to  make  them  exi- 
gible. Judgment  appealed  from  (29  N.  S. 
Rep.  162),  reversed.  Cummings  d  Sons  v. 
Taylor,  xxviii.,  337. 

30.  Fraudulent  preferences  —  Transfer  of 
property — Delaying  or  defeating  creditors — 13 
Eliz.  c.  5.] — A  transfer  of  property  to  a  cre- 
ditor for  valuable  consideration,  even  with  in- 
tent to  prevent  its  being  seized  under  execu- 
tion at  the  suit  of  another  creditor,  and  to 
delay  the  latter  in  his  remedies  or  defeat  them 
altogether,  is  not  void  under  13  Eliz.  c.  5.  if 
the    transfer   is   made   to  secure   an    existing 


debt  and  the  transferee  does  not,  either  di- 
rectly or  indirectly,  make  himself  an  instru- 
ment for  the  purpose  of  subsequently  benefit- 
ing the  transferor.  Judgment  appealed  from 
(30  N.  S.  Rep.  121)  reversed.  Mulcahy  v. 
Archibaldf  xxviii.,  523. 

31.  Fraudulent  preference  —  Collusion  — 
Pressure— R.  S.  B.  C.  cc.  86,  87— The  Bank 
Act,   s,   30 — Company   law — Mortgage    by   di- 
rectors— Ratification — B.  C.  Companies  Acts, 
1890,   1892,    1894»]—The   action    was    to    set 
aside  a  mortgage  by  an  incorporated  company 
to  the  bank,  an  assignment  of  book  debts  and 
judgment  by  the  bank  against  the  company  on 
grounds:    (1)    that  the  mortgage  was   volun- 
tary, fraudulent,  and  void  under  the  Statute 
of  Elizabeth; (2)  void  as  a  fraudulent  prefer- 
ence; (3)  not  executed  in  accordance  with  the 
Companies  Act;  (4)  that  the  assignment  was 
void  for   same   reasons   and  contrary    to    the 
Bank  Act;  and   (5)   the  judgment  voluntary, 
fraudulent,    and    void    under    the    Statute    o£ 
Elizabeth.     It  was  contended  that  moneys  re- 
ceived by  the  bank  were  exigible  under  plain- 
tiffs'  executions  and  an  order  asked   accord- 
ingly.    The  judgment  appealed  from  (8  B.  C. 
Rep.   314)    afl&nned   the   trial   judgment    and 
held  that  there  was  good  consideration  for  the 
mortgage,   that  it  was  given  under   pressure 
and  should  not  be  set  aside  although  compris- 
ing the   whole  of  the  debtor's  property   and 
given    under    insolvent   circumstances   to    the 
knowledge  of  the  mortgagee  and  deprived  the 
other  creditors  of  their  remedy;  also,  that  the 
mortgage    given    by    the   company's    directors 
without    proper    authority    had    been    legally 
ratified  by  subsequent  resolution  of  the  share- 
holders.      The    Supreme   Court   affirmed    the 
judgment  appealed  from,  Gwynne,  J.,  taking 
no  part  in  the  decision,  and  subsequently  the 
Privy   Council   refused   leave   for   an   appeal 
(8  B.  C.  Rep.  337).     Adams  d  Burns  v.  The 
Bank  of  Montreal,  xxxii.,  719. 

32.  Conveyance  in  fraud  of  creditors — Ille- 
gal preference— Arts.  993,  1033,  1035,  lOIfO, 
1981,  1982  C.  C— Insolvent  Act  of  1869  and 
1875. 

See  Insolvency,  11. 

33.  Winding-up  insolvent  bank — Priority  of 
claims  by  the  Crown — Waiver — 45  Vict.  c.  23 

(i>.) 

See  Cbown,  73. 

34.  Security  obtained  by  simulated  loan — 
Chattel   mortgage — Bona  fides — Pressure. 

See  Fbaudulent  Preference,  2. 

35.  Insolvency — Chattel  mortgage — Suit  by 
creditors — Parties, 

See  Fraudulent  Preference,  3. 

36.  Assignment  in  trust — Unreasonable  con- 
ditiotis  —  Preferences  —  Resulting  trusts  — 
Fraud  on  creditors — Statute  of  Elizabeth. 

See  Assignments,  3. 

37.  Insolvency  —  Conveyance  in  fraud  of 
creditors  generally — Simulated  sale. 

See  Fraudulent  Conv-eyances,  4. 

38.  Fraudulent  preference — Pledge  of  rail- 
way property  —  Advances  to  insolvent  com- 
pany— Priority. 

See  Lien,  7. 
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39.  Assignment  for  benefit  of  creditora — 
Preference — Hindering  and  delaying — Statute 
of  Elizabeth. 

See  Chattel  Mortgage,  12. 

40.  Purchase  of  land  hp  married  woman — 
Resale — Garnishee  of  purchase  money — Debt 
of  husband — Statute  of  Elizabeth — Hindering 
or  delaying  creditors. 

See  Pbactice.  61. 

41.  Insolvency  —  Assignment  —  Preference 
— Payment  in  money — Cheque  of  third  party. 

See  INSOLV'ENCY,  23. 

42.  Assignment  for  the  benefit  of  creditors 
— Affidavit  of  bona  fides — Preferences — Dis- 
tribution of  assets — Arbitration — Conditions 
of  deed — Statute  of  Elizabeth, 

See  Fbaudulent  Pbefereivces.  9. 


9.  Pbessube. 

43.  Preferences  —  Pressure — Insolvency — 
45  Vict.  c.  4o  (Man.) 

See  Fraudulejit  Conveyances,  2. 

44.  Mortgage  by  insolvent  —  Pressure — R, 
8.  O.  (18^)   c.  124.  «.  2. 

See  Fraudulent  Preference,  6. 

45.  Conveyance  —   Undue  pressure — Trust 
property. 

See  Duress,  2. 


10.  Sale  of  Goods. 

46.  Goods  sold — Person  to  whom  credit  was 
given — Assignment  in  trust — Power  of  attor- 
ney by  trustee — Authority  of  attorney  to  use 
principaVs  name — Evidenoe.l — ^A.,  doing  busi- 
ness as  J.  A.  &  Sons  assigned  to  H.  for  bene- 
fit of  creditors.  H.,  by  power  of  attorney, 
authorized  A.  to  collect  all  moneys  due  his 
estate,  etc.,  and  to  carry  on  the  business  if 
expedient.  A.  continued  the  business  as  be- 
fore, and  in  the  course  of  it  purchased  goods 
from  F..  to  whom  on  some  occasions  he  gave 
notes  signed  "  J.  A.  &  Sons— H.  trustee  per 
A."  All  the  goods  so  purchased  from  F.  were 
charged  in  his  bo<^  to  J.  A.  &  Sons,  and 
the  dealings  between  them  after  the  assign- 
ment continued  for  five  years.  Finally,  A. 
being  unable  to  pay  what  was  due  to  F.,  the 
latter  brought  an  action  against  H.  on  notes 
signed  as  above,  and  for  the  price  of  goods 
so  sold  to  A. — Held,  reversing  the  Supreme 
Court  of  Nova  Scotia,  Taschereau,  J.,  dis- 
senting, that  the  evidence  at  the  trial  of  the 
action  clearly  shewed  that  the  credit  for  the 
goods  sold  was  given  to  A.  and  not  to  H. ; 
that  A.  did  not  carry  on  the  business  after 
the  assignment  at  the  instance  or  as  the  agent 
of  H.,  nor  for  the  benefit  of  his  estate;  that 
A.  was  not  authorized  to  sign  H.'s  name  to 
notes  as  be  did ;  and  that  U.  was  not  liable 
either  as  the  person  to  whom  credit  was  given 
or  as  an  undisclosed  principal. — Held,  further, 
that  if  H.  was  guilty  of  a  breach  of  trust  in 
allowing  A.  full  control  over  the  estate,  that 
would  not  make  him  liable  to  F.  in  this 
action.     Hechler  v.  Forsyth,  xxii.,  489. 


47.  Open  sale — Change  of  possession — R,  S, 
O,  (1877)  c.  119,  s,  5,' 

See  Sale,  12. 

48.  Agreement    to   supply   goods — Property 
in  goods  supplied — Execution — Seizure. 

See  Contract,  215. 


11.  Security  for  Debt — Sl^etyship. 

49.  Loan  by  savings  bank — Pledge  of  secu- 
rities for  —  Validity  of  —  Insolvency  of  bor- 
rower— Right  of  curator  to  impugn  transac- 
tion— R.  8.  C.  c.  122,  s,  20.] — L.  borrowed  a 
sum  of  money  from  a  savings  bank  which  he 
agreed  to  re-pay  with  interest,  transferring  in 
pledge  as  collateral  security  letters  of  credit 
on  the  Government  of  Quebec.  L.  having  be- 
come insolvent  the  bank  filed  its  claim  for  the 
amount  of  the  loan,  with  interest,  with  the 
curator  of  the  estate,  and  on  appeal  the  appel- 
lants, as  creditors  of  L.,  contested  on  the 
ground  that  the  said  securities  were  not  of 
the  class  mentioned  in  the  Act  relating  to 
savings  banks  (R.  S.  C.  c.  122,  s.  20),  and 
the  bank*s  act  in  making  said  loan  was  ultra 
vires  and  illegal.  (See  Q.  R.  3  Q.  B.  315.)  — 
Held,  that  L..  having  received  good  and  valid 
.consideration  for  his  promise  to  re-pay  the 
loan,  could  not,  nor  could  the  appellants,  his 
creditors,  who  had  no  other  rights  than  the 
debtor  himself  had.  impugn  the  contract  of  * 
loan,  or  be  admitted  to  assail  the  pledge  of  the 
securities.  —  Assuming  that  the  act  of  the 
bank  in  lending  the  money,  on  the  pledge  of 
such  securities,  was  ultra  vires,  although  this 
might  affect  the  pledge  as  regards  third  par- 
ties interested  in  the  securities,  it  was  not. 
of  itself  and  ipso  facto,  a  radical  nullity  or 
public  order  of  such  a  character  as  to  disen- 
title the  bank  under  arts.  989  and  990  C.  C. 
from  claiming  back  the  money  with  interest. 
Bank  of  Toronto  v.  Perkins  (8  Can.  S.  C.  R. 
903)  distinguished.  Rolland  v.  Caisse 
d'Economie  de  Quebec,  xxiv.,  405. 

50.  Conditional  license  to  take  possession  of 
goods — Creditor's  opinion  of  debtor's  incapa- 
city— Bona  fides — Replevin  —  Conversion.] — 
F.,  a  trader,  having  become  insolvent,  and  be- 
ing indebted  among  others  to  the  firm  of  T. 
M.  &  Co.,  composed  of  T.  and  M.,  arranged 
to  pay  his  other  creditors  50  per  cent,  of  their 
claims,  T.  M.  &  Co.,  indorsing  his  notes  for 
securing  such  payment,  they  to  be  paid  in 
full,  but  payment  to  be  postponed  until  a 
future  named  day.  T.  M.  &  Co.  were  secured 
for  indorsing  by  an  agreement  under  seal,  by 
which  it  was  agreed  that  if  F.  should  at  any 
time,  in  the  opinion  of  T.  M.  &  Co.,  or  either 
of  them,  become  incapable  of  attending  to  his 
business,  the  debt  due  to  T.  M.  &  Co.,  should 
at  once  become  due.  and  they  could  take  pos- 
session of  the  stock-in-trade,  book  debts,  and 
propertv  of  F.,  and  sell  the  same  for  their 
claim,  having  first  served  on  F.  a  notice  in 
writing,  signeid  by  the  firm  name,  stating  that 
in  their  opinion  F.  was  so  incapable ;  and  that 
on  a  change  in  the  firm  of  T.  M.  &  Co.,  the 
agreement  should  enure  to  the  benefit  of  the 
firm  as  changed  if  it  assumed  the  liabilities  of, 
and  took  over  T.'s  indebtedness  to  the  old 
firm.  This  arrangement  was  carried  out,  and 
some  time  after  the  date  for  payment  to  T. 
M.  &  Co.,  payment  not  having  been  made,  a 
bank  to  which  F.  was  indebted  failed,  and  T. 
M.  &  Co.,  then  consisting  of  T.  and  N.,  M. 


455 


DEDICATIOX. 


456 


having  retired,  persuaded  F.  to  asaifrn  his 
book  debts  to  them,  and  afterwards  served  on 
him  a  notice  as  required  by  the  agreement, 
and  took  possession  of  his  place  of  burliness 
and  stock.  F.  then  agreed  to  act  for  T.  M. 
&  Co..  until  a  certain  da.v  after,  and  resumed 
possession,  but  when  T.  M.  &  Co.  returned 
on  said  da.y  he  disputed  their  right,  and  eject- 
ed them  from  the  premises.  Two  days  after 
he  as^'gned  to  the  official  assignee  for  the 
benefit  of  all  his  creditors,  and  T.  M.  &  Co. 
issued  a  writ  to  replevy  the  goods  from  him 
and  the  assignee.  Held^  affirming  the  decision 
appealed  from  (10  Man.  L.  R.  340),  Gwynne. 
J.,  dissenting,  that  F.  and  the  assignee  were 
guilty  of  a  joint  conversion  of  the  propertv 
replevied. — Gw.vnne.  J.,  held  that  there  was 
no  conversion  by  either. — Held.  also,  affirm- 
ing said  decision,  Gwynne,  J.,  dissenting,  that 
if  T.  M.  &  Co.  formed  an  honest  opinion  that 
F.  was  incapable  such  opinion  must  govern, 
though  mistaken  in  point  of  law  or  fact,  illogi- 
cal or  inconclusive:  that  they  were  justified 
in  believing  from  his  loose  business  methods, 
waste  of  time  over  small  matters,  financial 
embarrassments,  and  acting  under  the  direc- 
tion of  his  creditors,  that  F.  was  worn  down 
by  worry  and  generally  unfit  for  business: 
that  the  fact  that  the  notice  would  not  have 
been  given  if  certain  demands  of  T.  M.  &  Co. 
had  been  complied  with  did  not  necessarilv 
shew  mala  fideit;  and  that  the  change  in  the 
firm  of  T.  M.  &  Co..  did  not  vitiate  the  notice 
as  one  of  the  original  members  clearly  formed 
the  opinion,  if  one  was  formed,  and  conveyed 
it  to  F.     Francis  v.  Turner,  xxv.,  110. 

51.  Principal  and  surety — Giving  time  to 
principal  —  Reservation  of  rights  against 
surety.] — ^Where  a  creditor  gives  his  debtor 
an  extension  of  time  for  payment,  a  formal 
agreement  is  not  required  to  reserve  his  rights 
against  a  surety,  but  such  reservation  may 
be  made  out  from  what  took  place  when  the 
extension  was  given.  Wyke  v.  Rogers  (1 
DoG.  M.  &  G.  408)  followed.  Oorman  v. 
Dixon,  xxvi.,  87. 

52.  Vendor  and  purchaser — Agreement  for 
sale  of  lands — Assignment  by  vendee — Princi- 
pal and  surety  —  Deviation  from  terms  of 
agreement — Giving  time  —  Creditor  depriving 
surety  of  rights — Secret  dealings  with  princi- 
pal— Release  of  lands — Arrears  of  interest — 
Novation — Discharge  of  surety. 

See  Principal  and  Surety,  4. 

53.  Principal  and  surety — Guarantee  bond 
— Default  of  principal  —  Xon-disclosure  by 
creditor. 

See  Principal  and  Surety,  5. 


12.  Separate  Estate. 

54.  Married  icoman*s  property  —  Separate 
estate — Contract  by  married  icoman — »S'ep<i- 
rate  property  exigible — C,  S.  U.  C.  c.  73 — So 
Vict.  r.  16  {0.)—R.  S.  0.  (1877)  cc.  123 
and  127—47  Vict.  c.  19  (O.)]  —  A  woman 
married  between  ia^>9  and  1872  acquired,  in 
1879  and  1882.  lands  in  Ontario  as  her  sepa- 
rate property,  and  in  1S87.  before  the  Mar- 
ried Woman*s  Property  Act  of  that  year  (R. 
S.  O.  c.  132),  came  into  force,  she  became 
liable  on  certain  promissory  notes  made  by 
her.     Held,  reversing  the  judgment  appealed 


from  (19  Ont.  App.  R.  383).  that  che  liability 
of  her  separate  property  to  satisfy  a  judgment 
on  said  promissory  notes  depended  on  the  con- 
struction of  the  Married  Woman's  Real  Es- 
tate Acts  of  1887  (R.  S.  O.  cc.  125,  127), 
and  the  Married  Woman's  Property  Act.  1884 
(47  Vict.  c.  19),  read  in  the  light  furnished 
by  certain  clauses  of  C.  S.  U.  C.  c.  73 ;  and 
that  her  capacity  to  sue  and  be  sued  in  re- 
spect thereof  carried  with  it  a  corresponding 
right  on  the  part  of  her  creditors  to  obtain 
the  fruits  of  a  judgment  against  her  by  execu- 
tion on  such  separate  property.  Moore  v. 
Jackson,  xxii.,  210. 

55.  Married  woman  —  Separate  property — 
Conveyance — Contracts — C.  8.  N.  B.  c.  IZ. 
See  Married  Woman,  3. 


13.  Sheriff's  Sales. 

56.  Execution  —  Sales  under  execution 
— Equitable  rights — Unregistered  transfers — 
Registration — Real  Property  Act  —  R.  S.  C 
c.  h;  51  Vict.   (D.),  c.  20, 

See  Registry  Laws,  31. 


DEDICATION. 

1.  Old  traiU  in  Ruperfs  Land  —  Crown 
grant — Squatter*s  plan  of  sub-division — Sub- 
stitution of  new  way — Dedication — Highway 
— Adopting  new  street  as  a  boundary.]  —  A 
squatter  in  possession  of  public  lands  near  the 
old  Hudson  Bay  Trading  Poet  at  Edmonton, 
who  afterwards  became  patentee  of  the 
greater  part  of  the  lands  he  occupied,  had 
made  a  plan  of  sub-division  thereof  into  town 
lots,  which  shewed  a  new  roadway  or  street 
laid  down  in  the  place  of  the  old  travelled  trail 
across  said  lands  leading  to  the  trading  post, 
and  subsequently,  the  Crown,  in  making 
grants,  described  several  parcels  of  the  lands 
in  the  patents  as  being  bounded  and  abutting 
upon  the  said  new  street,  or  roadway,  so  laid 
down  on  the  plan.  Held,  affirming  the  judg- 
ment appealed  from  (1  N.  W.  T.  Rep.,  pt.  4, 
p.  39).  that  the  space  so  shewn  upon  the  plan, 
as  laid  out  for  a  street,  had  been  adopted  and 
dedicated  by  the  Crown  as  and  for  a  public 
street  and  highway,  in  substitution  for  the 
old  travelled  trail  or  roadway  across  said 
lands.  Brown  et  al.  v.  Town  of  Edmonton, 
xxiii..  308 ;  xxviii.,  510. 

2.  Constitutional  law — Navigable  waters — 
Title  to  bed  of  stream — Crown — Dedication  of 
public  lands  —  Presumption  of  dedication  — 
User  —  Obstruction  to  navigation  —  Public 
nuisance — Balance  of  convenience. 

See  Navigable  Waters,  2. 

3.  Municipal  corporation — Highways — Old 
trails  in  Rupert's  Land — Substituted  highway 
— Necessary  way — R.  S.  C.  c.  50,  s.  108 — Re^ 
servation  in  Crown  grant — Dedication — User 
— Estoppel — Assessment  of  lands  claimed  as 
highway — Evidence — Presumption. 

Sec  Highway,  3. 

4.  Highway — User — Evidence. 

See  Highway,  5. 
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DEED. 

1.  Charge  upon  Lairds,  1-3. 

2.  Conditions,  4  6. 

3.  Construction,  7-12. 

4.  con^-eyance  as  security,  13-19. 

5.  Covenants,  20-22. 

6.  Delivery,  23. 

7.  Description  of  Lands,  24-34. 
S.  Duress,  35. 

9.  Estoppel,  36-39. 

10.  Fixtures,  40. 

11.  Form,  41 44. 

12.  Married  Woman,  45. 

13.  Nltxity,  46-54. 

14.  Parol  Evidence,  55-58. 

15.  Postponement,  59. 

16.  Ratification,  60,  61. 

17.  Revocation,  62,  63. 

18.  Tax  Sales,  64. 


1.  Charge  upon   Lands. 

1.  Construction  of  deed — Partition — Charge 
upon  lands,] — A  deed  for  the  partition  of  land 
held  in  common  contained  a  conveyance  of  a 
portion  thereof  to  M.  W..  for  certain  consider- 
ations therein  recited  of  which  one  was  the 
condition  that  she  should  procure  from  her 
minor  children,  upon  their  coming  of  age,  the 
necessary  quitclaim  deeds  for  the  release  of 
their  interests  in  another  portion  of  the  land 
in  question  apportioned  and  conveyed  to  her 
co-parceners,  and  the  amount  of  certain  pay- 
ments of  money  then  made  for  the  purpose 
of  eaectuating  the  partition,  was  by  the  deed 
of  partition  declared  to  remain  a  lien  on  that 
portion  of  the  land  thereby  conveyed  to  M. 
\V.  until  such  quitclaims  should  have  been 
obtained  and  delivered  to  her  said  co-parceners, 
iicld,  that  the  said  recital  was  sufficient  to 
charge  that  portion  of  the  said  land  so  con- 
veyed to  Al.  W.  with  the  amount  of  the  said 
payments  of  money  as  a  security  for  the  due 
executiou  and  delivery  of  the  quitclaims  in 
conformity  with  the  condition  stipulated  in 
the  deed  of  partition.  Cfreen  v.  Ward,  xxix., 
572. 

2.  Agreement  to  charge  lands — Statute  of 
Frauds. 

See  Mortgage,  25. 

3.  Title  to  lands — Seignorial  tenure — Words 
of  limitation — Covenant  by  grantee — Charges 
running  idth  title — Servitude — Condition,  si 
voluero — Prescriptive  title — HSdits  and  Ordon- 
nances  {L,C.) — Municipal  regulation  —  23 
Met.  {Can.)   c.  85. 

See  Servitude,  4. 


2.  Conditions. 

4.  Substitution — BaU-drente  —  Donation — 
Sale — Consideration — Rente  foncUre — Prohi- 
bition to  alienate — Onerous  title — Nullity — 
Arts:  970.  12S4  C  C.—J8  Vict.  c.  ^oO—Uvid- 
enc€.]— By  18  Vict.  c.  250,  W.  F!  and  E.  F. 
were  authorized  to  sell  lands  grcves  de  subttti- 
tution,  in  consideration  of  a  non-redeemable 
rent  representing  the  value  of  the  property. 


On  7  September,  1860,  they  assigned  to  A.  F., 
part  of  the  entailed  property,  in  consideration 
of  a  rente  foncitre  of  £6  annually,  payable 
by  a  deed  stipulating  that  the  assignee  could 
not  alienate  the  land,  nor  any  part  thereof, 
without  express  written  consent  of  the  assig- 
nors, under  penalty  of  nullity.  The  prop- 
erty was  subsequently  seized  by_  a  judgment 
creditor  of  A.  F.,  and  W,  F.  opposed  the  sale 
and  asked  ttikt  the  seizure  be  declared  null,  be- 
cause the  property  seized  could  not  be  sold 
by  reason  of  the  above  prohibition  to  alienate. 
Ueldf  affirming  the  judgment  appealed  from, 
that  the  deed  was  in  accord  with  the  provi- 
sions of  18  Vict.  c.  250;  that  it  was  a  purely 
onerous  title  on  its  face,  and  consequently  the 
prohibition  to  alienate  was  void,  ueld,  also, 
that  parol  testimony  ought  not  to  have  been 
admitted  as  evidence  to  vary  the  character  of 
the  deed  as  an  onerous  title. — Qucpre,  Whether 
the  substitutes  may  not,  when  the  substitution 
opens,  attack  the  deed  for  want  of  sufficient 
consideration.    Fraser  v.  Pouliot,  iv.,  515. 

5.  Contract  —  Subsequent  deed — Inconsis- 
tent provisions.] — C.,  by  agreement  of  April 
6th,  1891,  agreed  to  sell  to  the  Erie  County 
Gas  Co.,  all  his  gas  grants,  leases  and  fran- 
chises, the  company  agreeing,  among  other 
things,  to  "  reserve  gas  enough  to  supply  the 
plant  now  operated  or  to  be  operated  oy  them 
on  said  property."  On  April  20th  a  deed  was 
executed  and  delivered  to  the  company,  trans- 
ferring all  the  leases  and  property  specified 
in  said  agreement,  but  containing  no  reserva- 
tion in  favour  of  C.  such  as  was  contained 
therein.  The  Erie  Company,  in  1894,  assigned 
the  property  transferred  by  said  deed  to  the 
Provincial  Natural  Gas  and  Fuel  Company, 
who  immediately  cut  off  from  the  works  of 
C.  the  supply  of  gas,  and  an  action  was 
brought  by  C.  to  prevent  such  interference. 
Held,  affirming  the  decision  of  the  Court  of 
Appeal,  that  as  the  contract  between  the  par- 
ties was  embodied  in  the  deed  subsequently  ex- 
ecuted the  rights  of  the  parties  were  to  be 
determined  by  the  latter  instrument,  and  as  it 
contained  no  reservation  in  favour  of  C.  his 
action  could  not  be  maintained.  Carroll  v. 
Provincial  Natural  Gas  and  Fuel  Co.,  xxvi., 
181. 

6.  Construction  of  deed — Sale  of  phosphate 
mining  riphts — Option  to  purchase  other  mith- 
erals  while  working — Exercise  of  option. 

See  Contract,  237. 


3.  Construction. 

7.  Terms  of  deed — Servitude — Roadway — 
User— Art.  549  C.  CM— In  1831  the  owners 
of  several  contiguous  farms  purchased  a  road- 
way over  adjacent  lands  to  reach  their  culti- 
vated fields  beyond  a  steep  mountain  which 
crossed  their  properties,  and  by  a  clause  in- 
serted in  the  deed,  to  which  they  all  were 
parties,  they  respectively  agreed  "  to  furnish 
roads  upon  their  respective  lands  to  go  and 
come  by  the  above  purchased  road  for  the 
cultivation  of  their  lands,  and  that  they  would 
maintain  these  roads  and  make  all  necessary 
fences  and  gates  at  the  common  expense  of 
themselves,  their  heirs  and  assigns."  Prior  to 
this  deed  and  for  some  time  afterwards,  the 
use  of  a  road  from  the  river  front  to  a  pub- 
lic highway  at  some  distance  farther  back, 
had  been  tolerated  by  the  plaintiff  and  his 
autcurs^  across  a  portion  of  his  farm  which 
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did  not  lie  between  the  road  so  purchased  over 
the  spur  of  the  mountain,  and  the  nearest 
point  on  the  boundary  of  the  defendant's  land, 
but  the  latter  claimed  the  right  to  continue 
to  use  the  way. — In  an  action  {nigatoire)  to 
prohibit  further  use  of  the  way ;  Held,  affirm- 
ing the  decision  appealed  from  (Q.  B.  5  Q. 
B.  572),  that  there  was  no  title  in  writing 
sufficient  to  establish  a  servitude  across  the 
plaintiflf's  land  over  the  roadway  so  permitted 
by  mere  tolerance ;  that  the  effect  of  the  agree- 
ment between  the  purchasers  w^as  merely  to 
establish  servitudes  across  their  respective 
lands  so  far  as  might  be  necessary  to  give  each 
of  the  owners  access  to  the  road  so  purchased 
from  the  nearest  practicable  point  of  their  re- 
spective lands  across  intervening  properties  of 
the  others  for  the  purpose  of  the  cultivation 
of  their  lands  beyond  the  mountain.  Riou 
V.  Riou,  xxviii.,  53. 

8.  Construction  of  deed  of  lands— Riparian 
rights — Budding  dams — Penning  hack  waters 
— Warranty — Improvement  of  watercourses — 
Art.  5535  R.  8.  Q.]— A  deed  conveying  a  por- 
tion of  the  vendor's  lands  bordering  on  a 
stream  granted  the  privilege  of  constructing 
dams.  etc..  therein,  with  the  proviso  that,  in 
case  of  damages  being  caused  through  the  con- 
struction of  any  such  works,  the  vendor  or  his 
successors  in  title  to  the  adjoining  lands  should 
be  entitled  to  have  the  damages  assessed  by 
arbitrators  and  that  the  purchasers  should 
pay  the  amount  awarded.  Held,  that,  under 
the  deed,  the  purchasers  were  liable,  not  only 
for  damages  caused  by  the  flooding  of  lands, 
but  also  for  all  other  damages  occasioned  by 
the  building  of  dams  and  other  works  in  the 
stream  by  them;  and,  that  the  provisions  of 
art.  5535  R.  S.  Q..  did  not  entitle  them  to 
construct  or  raise  such  dams  without  liability 
for  all  damages  thereby  caused.  Hamlin  v. 
Bannerman,  xxxi.,  534. 

9.  Railways — Construction  of  deed — Loca- 
tion of  permanent  way — Laying  out  boundar- 
ies— Fencing  —  Riparian  rights  —  Notice  of 
prior  title — Registry  laws  —  Possession — Ac- 
quisitive prescription.] — In  the  conveyance  of 
lands  for  the  permanent  way  the  deed  de- 
scribed lands  sold  to  the  railway  company  as 
bounded  by  an  unnavigable  stream,  as  "  se- 
lected and  laid  out "  for  the  railway.  Stakes 
were  planted  to  shew  the  side  lines,  but  the 
railway  fences  were  placed  inside  the  stakes 
above  the  water's  edge,  and  the  vendor  was 
allowed  to  remain  in  possession  of  the  strip 
of  land  between  the  fence  and  the  middle  of 
the  bed  of  the  stream.  The  deed  was  duly 
registered  and,  subsequently,  the  vendor  sold 
the  rest  of  his  property  including  water  rights, 
mills,  and  dams  constructed  in  the  stream  to 
defendant's  auteur,  described  as  "  including 
that  part  of  the  river  w^hich  is  not  included 
in  the  right  of  way,  etc."  Held,  1.  that  the 
description  in  the  deed  included,  ex  jure 
naturw,  the  river  ad  medium  fUum  aquw  and 
that  the  company's  title  thereto  could  not  be 
defeated  by  the  subsequent  conveyance,  not- 
withstanding that  they  had  not  taken  phy- 
sical possession  of  all  the  lands  described  in 
the  prior  conveyance  to  thfem ;  2.  That  the 
failure  of  the  vendor  to  deliver  the  full  quan- 
tity of  land  sold  by  him  to  the  company  and 
their  abstention  from  troubling  him  and  his 
grantees  in  possession  of  the  same  could  not 
be  construed  as  conduct  placing  a  construction 
upon  the  deed  different  from  its  clear  and 
unambiguous  terms,  or  as  limiting  the  area  of 
the  property   conveyed  so  as  to  exclude  the 


strip  outside  the  fences  or  the  bed  of  the 
stream  ad  medium  filum^  and  3,  that  such  pos- 
session by  the  vendor  and  his  assigns  was  not 
possession  which  could  ripen  into  a  title  by 
acquisitive  prescription  of  the  property  in 
question.  Massawippi  Valley  Ry,  Co.  v.  Reed, 
xxxiii.,  457. 

10.  Construction  of  deed — Sale  of  patent — 
Future  improvements, 

See  Patent  of  Invention.  11, 

11.  Construction  of  deed — Deceased  partner 
— Continuation — Purchase  of  share — Discount 
— Good  will. 

See  Pabtnership,  27. 

12.  Construction  of  warranty  clause — Sher- 
iff's deed — Sale  of  rights  in  land — Claimant 
under  prior  title — Eviction, 

^ee  Title  to  Land,  126. 


4.   CON\'ETANCE   AS    SECURITT. 

13.  Banking  —  Bond  to  secure  advances  — 
Construction  —  Estoppel  —  Misrepresentation 
— Literate  ohligec.] — M..  a  man  of  education, 
well  acquainted  with  commercial  business,  ex- 
ecuted a. bond  to  pay  money,  in  certain  events, 
to  the  bank.  By  an  agreement,  bearing  even 
date  it  was  recited  that,  in  consideration  of  a 
certain  mortgage,  the  bank  had  agreed  to  make 
further  advances  to  joint  obligors  with  M., 
parties  to  the  agreement,  and  that  the  agree- 
ment was  executed  to  secure  the  bank  in  case 
there  should  be  any  deficiency  in  the  assets  of 
the  firm,  or  in  the  value  of  the  property  com- 
prised in  said  mortgage,  and  to  secure  the 
bank  from  ultimate  loss;  that  if  the  firm 
should  pay,  then  the  bond  and  agreement 
should  become  wholly  void.  In  a  suit  brought 
upon  the  agreement  against  M.,  alleging  ^  de- 
ficiency in  the  assets  of  the  firm  and  indebted- 
ness to  the  bank,  M.  pleaded  that  the  agree- 
ment had  been  executed  by  him  on  representa- 
tion made  to  him  by  one  of  his  co-obligors 
that  it  was  to  secure  the  bank  against  loss 
arising  by  reason  of  non-registration  of  the 
mortgage,  or  by  reason  of  over-valuation  ^  of 
property  in  the  mortgage,  and  not  otherwise. 
The  bank,  made  no  representations  whatever 
to  the  defendants.  Held,  affirming  the  judg- 
ment appealed  from  (5  O.  R.  112).  (Gwynne, 
J.,  dissenting),  that  M.  was  bound  by  the  ex- 
ecution of  the  documents,  and  liable  upon  them 
according  to  their  tenor  and  effect.  Moffatt 
v.  Merchants  Bank  of  Canada,  xi.,  46. 

[The  Privy  Council  refused  leave  to  appeal. J 

14.  Absolute  conveyance  —  Operation  as 
mortgage — Evidence.] — Evidence  of  the  most 
conclusive  character  must  be  adduced  in  order 
to  have  a  deed  absolute  in  character  declared 
to  operate  as  a  mortgage  only.  McMicken  v. 
Ontario  Bank,  xx.,  548. 

15.  Absolute  sale  of  mortgaged  lands — Pur- 
chase of  equity  of  redemption — Consideration 
mentioned. 

See  Sale,  106. 

16.  Absolute  in  form — Conveyance  to  third 
party — Security  for  loan — Undisclosed  trust — 
Parol  testimony — Statute  of  Frauds. 

See  Specific  Performance.  2. 
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17.  Sale  of  land — Absolute  in  form — Effect 
as  mortgage — I*arol  testimony. 

See  Evidence,  225. 

18.  Obligation  —  Constitution  d'hypotheque 
— Security  for  unpaid  note — Novation — Pre- 
scription. 

See  Pbescription,  6. 

19.  Conveyance  in  absolute  form — Mortgage 
— Resulting  trust — Notice — Estoppel. 

See  Title  to  Land,  7. 


5.  Covenants. 

20.  Covenant  for  title — Escrow — Estoppel.] 
— ^To  an  action  for  breach  of  covenant  for  title 
in  a  mortgage  to  the  plaintiffs,  executed  by  T., 
the  defendants'  grantee.  R.,  one  of  the  de- 
fendants, pleaded  that  T.  did  not.  after  the 
making  of  that  deed,  convey  the  lands  to  the 
plaintiffs.  The  deed  from  defendants  to  T. 
was  dated  22nd  June.  1855,  and  the  mortgage 
from  T.  to  the  nlaintiff  was  dated  10th  April, 
1855.  Both  were  registered  on  the  28th  July, 
1855 — the  deed  first.  It  appeared  that  there 
were  two  mortgages  from  T.  to  the  plaintiffs 
on  another  lot.  when  this  mortgage  was  made, 
and  instead  of  which  it  was  given.  After  ex- 
ecuting this  mortgage,  T.  found  that  a  deed 
from  the  defendants  to  him  was  necessary  to 
give  the  legal  title,  and  he  got  the  deed  in 
qnestion.  The  two  mortgages  wefe  not  dis- 
charged until  the  16th  August,  1855.  Held, 
(Henry,  J.,  dissenting),  reversing  the  judg- 
ment appealed  from  (1  Ont.  App.  R.  26),  and 
affirming  32  U.  O.  Q.  B.  222,  that  the  whole 
transactions  shewed  that  the  mortgage  was  not 
intended  to  take  effect  until  the  perfecting 
of  T.'s  title  and  the  discharge  of  the  other 
mortgages  for  which  it  was  given,  and  that 
the  plaintiff,  therefore,  could  recover.  Also, 
per  Richards.  C.J.,  and  Strong,  J.,  that  assum- 
ing the  deed  of  the  10th  of  April,  1855.  to  have 
been  a  completed  instrument  from  its  date,^ 
the  usual  covenant  contained  in  it  that  the* 
grantor  was  seized  in  fee  at  the  date  of  the 
deed  created  an  estoppel,  and  that  the  estoppel 
was  fed  by  the  estate  T.  acquired  by  deed  of 
22nd  June.  1885.  Trust  and  Loan  Co.  v.  Rut- 
tan,  i.,  564. 

21.  Landlord  and  tenant — Conditions  of 
lease  —  Construction  of  deed  —  Practice.]  — 
Where  a  written  lease  of  lands  provides  for 
the  payment  of  indemnity  to  the  lessees  in 
case  they  should  be  dispossessed  by  the  lessor 
before  the  expiration  of  the  term  of  the  lease, 
the  lessees  are  entitled  to  claim  the  indemnity 
upon  being  so  dispossessed  although  the  evic- 
tion may  be  for  cause,  inasmuch  as  the  lessor 
could  not.  under  the  lease,  dispossess  the  lessee 
except  for  breach  of  the  conditions  therein 
mentioned.     The  Queen  v.  Poirier,  xxx.,  36. 

22.  Construction  of  lease — Provision  for  ter- 
mination— Sale  of  premises — Parol  agreement 
— Misrepresentation  —  Quiet  enjoyment] — ^A 
lease  of  premises  used  as  a  factory  contained 
this  provision :  **  Provided  that  in  the  event 
of  the  lessor  disposing  of  the  factory  the  les- 
sees will  vacate  the  premises,  if  necessary,  on 
six  months'  notice."  Held,  reversing  the  judg- 
ment appealed  from  (26  Ont.  App.  R.  78),  and 
(29  O.  R,  75).  that  a  parol  agreement  for 
the  sale  of  the  premises,  though  not  enforce- 
able under  the  Statute  of  Frauds,  was  a  "  dis- 
position "  of  the  same  under  said  provision  en- 


titling the  lessor  to  give  the  notice  to  vacate. 
Held,  further,  that  the  lessor  having,  in  good 
faith,  represented  that  he  had  sold  the  prop- 
erty, with  reasonable  grounds  for  believing  so, 
there  was  no  fraudulent  misrepresentation  en- 
titling the  lessee  to  damages  even  if  no  sale 
within  the  meaning  of  the  provision  had  actu- 
ally been  made,  nor  was  there  any  eviction 
or  disturbance  constituting  a  breach  of  the 
covenant  for  quiet  enjoyment.  Lumbers  v. 
Gold  Medal  Furniture  Mfg.  Co.,  xxx.,  55. 


6.  Deltveey. 

23.  Delivery — Retention  by  grantor — Pre- 
sumption— Rebuttal] — The  fact  that  a  deed, 
after  it  has  been  signed  and  sealed  by  the 
grantor,  is  retained  in  the  latter's  possession 
is  not  sufficient  evidence  that  it  was  never 
so  delivered  as  to  take'  effect  as  a  duly  ex- 
ecuted instrument. — The  >  evidence  in  favour 
of  the  due  execution  of  such  a  deed  is  not  re- 
butted by  the  facts  that  it  compromised  all 
the  grantor's  property,  and  that  while  it  pro- 
fessed to  dispose  of  such  property  immediately 
the  grantor  retained  the  possession  and  enjoy- 
ment of  it  until  his  death.  Judgment  appealed 
from  (31  N.  S.  Rep.  333)  reversed.  Z  wicker 
V.  Zwicker,  xxix.,  527. 


7.  Descbiption  of  Lands. 

24.  Description  of  land — Extent — Terminal 
point — Number  of  rods — Railway  company.] 
- — ^A  specific  lot  of  land  was  conveyed  by  deed, 
and  also :  "  A  strip  of  land  25  links  wide, 
running  from  the  eastern  side  of  the  aforesaid 
lot  along  the  northern  side  of  the  railway  sta- 
tion about  twelve  rods  unto  the  western  end 
of  the  railway  station  ground,  the  said  lot  and 
strip  together  containing  one  acre,  more  or 
less."  Held,  reversing  the  decision  of  the  Su- 
preme Court  of  Nova  Scotia,  Taschereau,  J., 
dissenting,  that  the  strip  conveyed  was  not 
limited  to  twelve  rods  in  length,  but  extended 
to  the  western  end  of  the  station,  which  was 
more  than  twelve  rods  from  the  starting  point. 
Doyle  V.  McPhee,  xxiv.,  65. 

25.  Construction  of  deed — Conveyance  of 
land— Uncertain  description — Evidence  of  in- 
tention—  Verba  fortius  accipuntur  contra  pro- 
ferentem —  Maxim  applied  —  Patent  am- 
biguity.]— A  grant  of  land  bounded  by  the 
bank  of  a  navigable  river,  or  an  international 
waterway,  does  not  extend  ad  medium  filum 
as  in  the  case  of  a  non-navigable  river. — If  in 
a  conveyance  of  land  the  description  is  not  cer- 
tain enough  to  identify  the  locus  it  is  to  be 
construed  according  to  the  language  of  the 
instrument,  though  it  may  result  in  the 
grantor  assuming  to  convey  more  than  his  title 
warranted. — ^The  intention  of  the  parties  to  a 
deed  is  paramount  and  must  govern  regardless 
of  consequences.  Res  magis  valeat  quam  per- 
cat  is  only  a  rule  to  aid  in  arriving  at  the 
intention,  and  does  not  authorize  the  court  to 
override  it. — A  general  description  of  land  as 
being  part  of  a  specified  lot  must  give  way 
to  a  particular  description  by  boundaries,  and, 
if  necessary,  the  general  description  will  be  re- 
jected as  falsa  demonstratio. — Where  there  is 
an  ambiguity  on  the  face  of  a  deed  incapable 
of  being  explained  by  extrinsic  evidence  the 
maxim  verba  fortius  accipiuntur  contra  pro- 
ferentem cannot  be  applied  in  favour  of  either 
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party. — Where  a  description  is  such  that  the 
point  of  commencement  cannot  be  ascertained 
it  cannot  be  determined  at  the  election  of  the 
grantee. — Judgment  appealed  from  (21  Ont. 
App.  R.  569)  reversed.  Barthel  v.  i^cotton^ 
xxiv.,  367. 

26.  Mortgage  of  trust  estate — Equity  run- 
ning with  estate — Equitable  recourse — Con- 
struction of  deed — Description  of  lands — Falsa 
demonstratio— 'Water  lots — Accretion  to  lands 
— After  acquired  title — Contribution  to  redeem 
— Discharge  of  mortgage — Parol  evidence  to 
explain  deed — Estoppel  by  deed.] — On  the  dis- 
solution of  the  firm  of  A.  &  Oo.  by  the  re- 
tirement of  C.  D.  A.  the  business  was  carried 
on  by  the  remaining  partners  T.  A.  and  U.  A., 
on  the  same  premises,  which  were  the  prop- 
erty of  C  D.  A.,  the  continuing  partners 
agreeing  to  pay  off  a  mortgage  thereon  as  one 
of  the  old  firm's  debts.  They  neglected  to  pay, 
and  the  property  was  sold  by  the  sheriff  under 
a  foreclosure  decree,  when  they  purchased 
and  took  a  deed  describing  the  lands  as  in 
said  mortgage,  one  side  being  bounded  by  '*  the 
windings  of  the  shore "  of  Sydney  Harbour, 
and  including  a  '*  water  lot."  part  of  which 
was  known  as  the  "stone  ballast  heap,'*  in 
front  of  the  shore  lands.  They  immediately 
re-mortgaged  the  lands  by  the  same  descrip- 
tion, adding  a  further  or  alternative  descrip- 
tion, and,  at  the^end,  the  following  words : — 
"  also  all  and  singular  the  water  lots  and 
docks  in  front  of  the  said  lots," — although  in 
fact  they  then  owned  none  except  those  cov- 
ered by  the  description  in  the  deed  from  the 
sheriff,  and  they  gave  at  the  same  time  a  col- 
lateral bond  to  the  mortgagees  for  the  amount 
of  their  mortgage.  They  then  conveyed  the 
equity  to  O.  D.  A.,  giving  him  a  bond  of  in- 
demnity against  the  mortgage  they  had  so 
executed.     Some   time  afterwards  T.  A.  and 

B.  A.  acquired  by  grant  certain  other  water 
lots  in  front  of  the  mortgaged  property,  and 
used  and  occupied  them  as  part  of  their  busi- 
ness premises  along  with  the  mortgaged  lands. 

C.  D.  A.  sold  the  equity  of  redemption  subject 
to  the  mortgage,  and  T.  A.  and  B.  A.  settled 
their  obligation  under  the  indemnity  bond  by 
a  compromise  with  the  assignees  of  C.  D.  A., 
paying  ^8,000,  and  obtained  their  discharge. 
Upon  proceedings  being  taken  by  the  assignees 
of  the  mortgagees  to  foreclose  the  mortgage, 
and  against  T.  A.  and  B.  A.  upon  the  col- 
lateral bond,  T.  A.  and  B.  A.  paid  the  amount 
due,  and  the  foreclosure  proceedings  were  con- 
tinued for  their  benefit.  Held,  that  the  lia- 
bility of  the  mortgagors  was  fully  satisfied  and 
discharged  by  the  compromise,  and  as  they 
were  afterwards  obliged  to  pay  the  outstand- 
ing encumbrance  they  were  entitled  to  take  an 
assignment  and  enforce  the  mortgage  by  fore- 
closure proceedings  against  the  lands. — Per 
G Wynne,  J.  The  mortgagors  were  only  en- 
titled to  foreclosure  for  the  realization  of  the 
amount  actually  paid  by  them  in  compromis- 
ing their  liability  under  the  indemnity  bond. 
Held,  further,  that  as  the  construction  of  the 
mortgage  depended  upon  the  state  of  the  prop- 
erty at  the  time  it  was  made,  parol  evidence 
would  be  admitted  to  explain  the  ambiguity  in 
the  description  of  the  lands  intended  to  be 
affected;  that  as  there  were  no  snecified  de- 
scriptions or  recitals  tending  to  shew  that  any 
other  property  was  intended  to  be  covered  by 
the  mortgage  beyond  what  would  be  satisfied 
by  including  the  water  lot  described  as  the 
**  stone  balance  heap,"  the  after  acquired  water 
lots  would  not  be  charged  or  liable  to  contri- 
bute ratably  towards  redemption  of  the  mort- 


gage ;  that  even  admitting  that  the  description 
was  sufficient  to  include  the  after  acquired 
property,  such  property  was  not  liable  to  con- 
tribute towards  payment  of  the  mortgage  debt. 
Imrie  v.  Archibald   et  al.,  xxv.,  3(58. 

27.  Construction  of  deed — Title  to  land* — 
Ambiguous  description — Evidence  to  vary  or 
explain  deed — Possession — Conduct  of  parties 
— Presumptions  from  occupation  of  premises 
—Arts,  1019,  1238,  12^2,  U73,  1599  C,  C— 
Jft  Vict,  c,  87,  s.  3  {D,};  48  d  49  Vict.  c.  58, 
8.  3   iD,)—4o  Vict,  c.  20   (Q.)]_By  a  deed 

•made   in   August,    1882,    the   appellant    ceded 
to   the    Government   of   Quebec,    who    subse- 
quently  conveyed  to  the  respondent,   an    im- 
moveable described  as  part  of  lot  No.  1937,  in 
St.  Peter's  Ward  in  the  City  of  Quebec,  situ- 
ated between  the  streets   St.  Paul.  St.   Roch, 
Henderson  and  the  River  St.  Charles,  with  the 
wharves  and  buildings  thereon  erected.      The 
respondents    entered   into    possession    of    the 
lands  by  virtue  of  said  deeds  and  remained 
in  possession  for  twelve  years,  without  objec- 
tion to   the  boundaries.     They  then   brought 
an   action  to  have  it   declared   that,   by    the 
proper  construction  of  the  deeds,  an  additional 
strip  of   land  and  certain  wharves  were    in- 
cluded and  intended  to  be  transferred.     They 
contended  that  the  description  in  the  deed  vreua 
ambiguous,   and  that  Henderson   street   as   a 
boundary    should    be    construed    as    meaning 
Henderson  street  extended,   and  they  sought 
to  establish  their  case  by  the  production   of 
certain  correspondence  which  had  taken  place 
between  the  parties  prior  to  the  execution  of 
the  deed  of  August,  1882.    Held,  reversing  the 
judgment  of  the  Court  of  Queen's  Bench  for 
Lower  Canada,   the  Chief  Justice  and  King, 
J.,    dissenting,    that    the    words    "Henderson 
street "  as  used  in  the  deed  must  be  construed 
in  their  plain  natural  sense  as  meaning   the 
street  of  that  name  actually  existing  on   the 
ground;    that    the    correspondence    was    not 
shewn  to  contain  all  the  negotiations '  or  anjr 
finally  concluded  agreement,  and  could  not  be 
used  to  contradict  or  modify  the  deed  which 
should  be  read  as  containing  the  matured  con- 
•clusions  at  which  the  parties  had  finally  ar- 
rived ;  that  the  deed  should  be  interpreted  in 
the  light  of  the  conduct  of  the  parties  in  tak- 
ing and  remaining  so  long  in  possession  with- 
out  objection,   which   raised   against   them    a 
strong  presumption,  not  only  not  rebutted  but 
strengthened    by   the   facts   in   evidence;    and 
that  any  doubt  or  ambiguity  in  the  deed,  in 
the  absence  of  evidence  to  explain  it,  should 
be    interpreted    against    the    vendees,    and    in 
favour   of   the    vendors.      City   of   Quebec  v. 
^orth  Shore  Ry.  Co.,  xxvii.,  J02. 

28.  Construction  of  deed — Reference  to  plan 
— Description  of  lands — Courses  and  distances 
— Computed  area — Evidence  of  boundaries. 

See  Boundary,  1. 

29.  Sale  of  land  —  Representation  as  to 
boundaries — Description  —  Executed  contract 
— Rescission — Defidetucy  —  Fraud — Compen- 
sation, 

See  Vendor  and  Purchaser,  21. 

30.  Agreement  for  sale  of  timber  limits — 
Description  of  lands — A' cm?  contract  by  con- 
veyance. 

See   Sale.    108. 

31.  Sale  of  land — Building  restrictions — 
Description — Street  boundaries — Construction 
of  covenant. 

See  Contract,  15. 
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32.  Land  in  adjoining  counties — Possession 
— Title  hy  prescription. 

JSee  XiTLS  TO  Land,  86. 

33.  Construction  of  deed — Description  of 
land* — Metes  and  bounds — Cadastral  plans 
and  descriptions — Possession  —  Registry  laws 
— Sotice — Bona  fides — Prescription. 

See  Title  to  Land,  87. 

34.  Conveyance  to  railway — Description  of 
land — Staking  boundaries — Fencing — Ripar- 
ian rights. 

See  No.  9,  ante. 


8.  Duress. 

35.  Conveyance  —  Duress — Undue  pressure 
— Trust  property.] — The  owner  of  land  having 
died  intestate  leaving  several  children,  one  of 
them,  W.  K.,  received  from  the  others  a  deed 
conveying  to  him  the  entire  title  in  the  land 
in  consideration  of  his  paying  all  debts  against 
the  intestate  estate  and  those  of  a  deceased 
brother.  Subsequently  W.  R.  borrowed  money 
from  his  sister  and  gave  her  a  deed  of  the 
land,  on  learning  which  B.,  a  creditor  of  W. 
R..  accused  the  latter  of  fraud  and  threatened 
him  with  criminal  prosecution,  whereupon  he 
induced  his  sister  to  execute  a  re-conveyance 
of  the  land  to  him  and  then  gave  a  mortgage 
to  B.  The  re-conveyance  not  having  been  pro- 
perly acknowledged  for  registry  purposes,  was 
returned  to  the  sister  to  have  the  defect  re- 
medied, but  she  had  taken  legal  advice  in  the 
meantime  and  destroyed  the  deed.  B.  then 
brought  an  action  against  W.  R.  and  his  sis- 
ter to  have  the  deed  to  the  latter  set  aside  and 
his  mortgage  declared  a  lien  on  the  land. 
Held,  affirming  the  judgment  appealed  from 
(30  N.  S.  Rep.  406),  that  the  sister  of  W.  R. 
was  entitled  to  a  first  lien  on  the  land  for  the 
money  lent  to  her  brother;  that  the  deed  of 
re  conveyance  to  W.  R.  had  been  obtained  by 
undue  influence  and  pressure  and'  should  be 
set  aside,  and  B.  should  not  be  allowed  to  set 
it  up. — B.  claiming  to  be  a  creditor  of  the 
father  and  deceased  brother  of  the  defendants 
wished  to  enforce  the  provision  in  the  deed 
to  W.  R.  by  his  brothers  and  sister  for  pay- 
ment of  the  debts  of  the  father  and  brother. 
Held,  that  this  relief  was  not  asked  in  the  ac- 
tion, and  if  it  had  been  the  said  provision  was 
a  mere  contract  between  the  parties  to  the 
deed  of  which  a  third  party  could  not  call  for 
execution,  no  trust  having  been  created  for  the 
creditors  of  the  deceased  father  and  brother. 
Burris  v.  Rhind,  xxix.,  498. 


9.  Estoppel. 

36.  Missing  deed — Evidence  of  execution 
and  delivery  —  Certified  copy  —  Affidavit  of 
search — Estoppel.] — Action  of  ejectment.  The 
action,  was  twice  tried.  Plaintiffs,  executoi;s 
of  original  plaintiff,  claimed  title  under  a  deed 
dated  18th  June,  185«,  by  H.  McM..  deceased, 
the  former  owner,  conveying  the  land  to  his 
son,  B.  McM.,  who,  on  19th  April,  18(>9.  mort- 
gaged to  the  original  plaintiff.  This  mortgage 
having  been  foreclosed,  the  land  was  purchased 
by  the  mortgagee  at  sheriff's  sale. — At  the 
trial  plaintiff's  counsel  tendered  a  copy  of 
the  deed  of  18th  June.  1856,  certified  to  be  a 
true  copy  by  the  registrar  of  deeds,  and  accom- 


panied by  an  affidafit  of  one  of  the  plaintiffs. 
— "  That  the  original  deed  of  which  the  paper 
writing  hereunto  annexed,  marked  A.,  is  a 
copy  certified  under  the  hand  of  the  late  re- 
gistrar of  deeds,  in  and  for  the  said  County 
of  Inverness,  is  not  in  my  or  my  co-plaintiff's 
possession,  or  under  our  control ;  and  I  further 
say  that  we  have  inquired  for,  and  been  un- 
able to  procure  the  same." — D.  McM.^  a  son 
of  the  original  owner,  and  one  of  the  witnesses 
to  the  deed,  gave  evidence. — *'  I  went  to  the 
registry  of  deeds  office,  and  proved  the  deed 
from  my  father,  H.  McM..  to  R.  McM..  his 
son.  It  was  registered  17th  June,  1856.  I 
took  the  deed  to  the  registry  office  and  left  it 
there.  .  .  I  am  not  aware  of  R.'s  know- 
ledge of  the  deed  from  my  father."  R.  McM. 
swore  that  he  never  saw  the  deed  and  never 
heard  of  it  until  a  few  years  before  the  first 
trial  in  October,  1880. — It  was  agreed  that 
plaintiff  should  become  nonsuited  with  leave 
to  move  to  set  the  nonsuit  aside,  and  in  case 
the  court  should  think  the  nonsuit  wrong, 
the  court  to  enter  a  verdict  for  plaintiff. — The 
Supreme  Court  of  Nova  Scotia  (Macdonald, 
C.J.,  and  Rigby.  Smith,  and  Weatherbe,  JJ.), 
were  divided,  Rigby  and  Weatherbe,  JJ.,  being 
of  opinion  that  the  presumption  was  that  H. 
McM.,  the  original  owner,  having  signed  the 
deed,  delivered  it  to  D.,  to  take  to  the  regis- 
try office  to  be  proved  and  registered;  that 
by  this  registration  he  gave  notice  to  all  the 
world  that  he  had  conveyed  the  land  to  R.,  and 
that  there  was  evidence  for  a  jury ;  that  by  his 
conduct  in  relation  to  the  conveyance  to  R.  he 
had  induced  the  original  plaintiff  to  accept  the 
mortgage  from  R.,  believing  the  title  to  be 
vested  in  R.  by  virtue  of  the  deed.  Therefore 
the  defendant,  who  also  claimed  through  his 
father,  was  estopped  from  denying  the  due  exe- 
cution of  the  deed.  Macdonald,  C.J...  and 
Smith,  J.,  were  of  opinion  there  was  not  suffi- 
cient evidence  of  the  execution  of  the  deed. — 
The  Supreme  Court  of  Canada,  Held,  that 
there  was  sufficient  evidence  to  establish  the 
due  execution  and  delivery  of  the  deed  to  R. 
The  copy  having  been  received  in  evidence 
w^ithout  objection,  it  was  too  late  to  object  to 
its  admissibility.  Strong,  J.,  dubitantc. — Judg- 
ment appealed  from  ^17  N.  S.  R.  438)  re- 
versed, and  a  verdict  directed  to  be  entered  for 
plaintiffs.  McDonell  v.  McM  aster,  22nd  June, 
1885,  Cass.  Dig.  (2  ed.)    246. 

37.  Translatory  title — Bona  fides — Prescrip- 
tion— Estoppel. 

Sec  Title  to  Land,  70. 

38.  Construction  of  deed  —  Estoppel — Pur- 
chase by  fiduciary  agent  of  Crown  —  Vesting 
of  lands  in  Crown  —  Reversion  of  ordnance 
lands. 

See  RiDEAu  Canal  Lands,  2. 

39.  Collateral  notes  —  Suit  by  trustee  —  Es- 
toppel— Prescription. 

See  Trusts,  5. 


10.  Fixtures. 

40.  Trade  fixtures  —  Chattels  —  Tools  and 
machinery  of  a  'Agoing  concern" — Conntruc- 
tive  annexation — Mortgagor  and  mortgagee.] 
— The  purposes  to  which  premises  have  been 
applied  should  be  regarded  in  deciding  what 
may  liave  been  the  object  of  the  annexation 
of  moveable  articles  in  permanent  structures. 
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with  a  view  to  ascertaining  whether  or  not 
they  thereby  became  fixtures  incorporated  with 
the  freehold,  and  where  articles  have  been  only 
slightly  affixed,  but  in  a  manner  appropriate  to 
their  use,  and  shewing  an  intention  of  per- 
manently affixing  them  with  the  object  of  en- 
hancing the  value  of  mortgaged  premises,  or 
of  improving  their  usefulness  for  the  .pur- 
poses to  which  they  have  been  applied,  there 
would  be  sufficient  ground,  in  a  dispute  be- 
tween a  mortgagor  and  his  mortgagee,  for 
concluding  that  both  as  to  the  degree  and 
object  of  the  annexation,  they  became  parts  of 
the  realty.  Haggart  v.  Town  of  Brampton^ 
xxviii.,  174. 


11.   FOBM. 

41.  Words  of  grant — Conveyance — Creation 
of  easement.^ — Per  Strong,  J.  WTiere  the  in- 
tention of  the  parties  is  evident  from  the  in- 
strument, a  covenant  under  seal  may  enure  as 
a  grant  for  the  purpose  of  creating  an  ease- 
ment, even  although  the  technical  word 
**  grant "  is  not  used  as  a  word  of  convey- 
ance.   Rosa  V.  Hunter,  vii.,  280. 

42.  Defect  in  form  —  Commencement  of 
proof  in  toritingJ]  —  Writings  under  private 
seal  which  have  been  signed  by  the  parties,  but 
are  ineffective  on  account  of  defects  in  form, 
may  nevertheless  avail  as  a  commencement  of 
proof  in  writing  to  be  supplemented  by 
secondary  evidence.  (See  Q.  R.  12  S.  C.  350). 
PoweU  V.  Watters,  xxviii.,  133. 

43.  Conveyancing  in  Quehec — Notarial  pro- 
fession—  Prevention  of  fraud  —  Illiteracy  — 
Arts.  646,  650  C,  C. 

iSee  Notary,  1. 

44.  Locus  regit  actum — Lex  domicilii — Lex 
rei  sit<B  —  Form  of  instruments  executed 
abroad. 

See  Will,  46. 


12.  Married  Woman. 

45.  Mortgage  —  Marrtcd  tcoman  —  Implied 
covenant  —  Disclaimer.'}  —  Where  a  deed  of 
lands  to  a  married  woman,  but  which  she  did 
not  sign,  contained  a  recital  that  a.s  part  of 
the  consideration  the  grantee  should  assume 
and  pay  off  a  mortgage  debt  thereon,  and  a 
covenant  to  the  same  effect  with  the  vendor, 
his  executors,  administrators  and  assigns,  and 
she  took  possession  of  the  lands  and  enjoyed 
the  same,  and  the  benefits  thereunder,  without 
disclaiming  or  taking  steps  to  free  herself  from 
the  burthen  of  the  title,  it  must  be  considered 
that,  in  assenting  to  take  under  the  deed,  she 
bound  herself  to  the  performance  of  the  obliga- 
tions therein  stated  to  have  been  undertaken 
upon  her  behalf,  and  an  assignee  of  the  cove- 
nant could  enforce  it  against  her  separate 
estate.    Small  v.  Thompson,  xxviii..  219. 


13.  Nullity. 

40.  yuUified  deed — Compromise — Transac- 
tion— Estoppel — Admission — Evidence.]  —  A 
deed  was  entered  into  by  the  parties  to  a  suit 
in  order  to  effect  a  compromise  of  family  dis- 
putes and  prevent  litigation,  but  failed  to 
attain  its  end,  and  was  annulled  and  set  aside 


by  order  of  the  court,  as  being  in  contra- 
vention of  art.  311  C  C. — Held^  affirming  the 
judgment  appealed  from  (Q.  K.  5  Q.  B.  458)^ 
Girouard,  J.,  dissenting,  that  upon  the  nulli- 
fication of  the  deed  no  allegation  contained  in 
it  could  subsist  even  as  an  admission. 
Durocher  v.  Durocher,  xxvii.,  363. 

47.  Second  conveyance — 'Nullity  —  Former 
grantee  in  possession.] — The  conveyance  by  an 
heir  at  law  of  real  estate  which  had  been  al- 
ready granted  by  his  father  during  bis  lifetime 
is  an  absolute  nullity,  and  cannot  avail  for 
any  purposes  whatever  against  the  father's 
grantee,  who  is  in  possession  of  the  lands,  aud 
whose  title  is  registered.  (See  Q.  R.  12  S. 
C.  350).    Powell  v.  Wutters,  xxviTi.,  133. 

48.  Substitution — Bail-d-rente — Donation — 
Prohibition — Onerous  title — Void  condition. 

See  No.  4,  ante, 

49.  Conveyance  in  fraud  of  creditors  gener- 
ally — I nsolvcncy — Simulated  sale. 

See  Fraudulent  Conveyances,  4. 

50.  Undue  influence — Valuable  consideration 
— Setting  aside  deed. 

See  Evidence,  226. 

51.  Sale  by  sheriff — FoUe  enchere  —  Regis- 
trat  ion — ^A'  ullity. 

See  Appeal,  394. 

52.  Building  society — Assessments  on  loans 
— Administrators  and  trustees — Nullity — Art. 

im  C,  C. 

See  BuiLDUffG  Society,  3. 

53.  Sale — Gifts  in  contemplation  of  death 
—  Mortal  illness  of  donor  —  Presumption  of 
nullity — Validating  circumstances — Considera- 
tion— Dation  en  paiement  —  Arts,  762,  989 
C.  C. 

See  Sale,  86. 

54.  Assignment  for  the  benefit  of  creditors 
— preferred  creditors — Money  paid  under  void- 
able assignment — Liability  of  assignee — Sta- 
tute of  Elizabeth — Hindering  and  delaying 
creditors. 

See  Assignments,  6. 


14.  Parol  Evidence. 

55.  Erroneous  statement  of  price  —  Oral 
contradiction — Evidence  to  vary  statement  in 
deed — False  constderation — A  dmissions — Art. 
WtS  C.  C.—Art.  2S1  C.  C.  P.  (old  text). 

See  Evidence,  219. 

56.  Conveyance  to  third  party  —  Absolute 
form  of  deed  to  avail  as  security — Undisclosed 
trust — Statute  of  Frauds — Parol  testimony. 

See  Specific  Performance,  2. 

57.  Sale  to  take  effect  as  mortgage — Parol 
testimony. 

See  E\idence,  225. 

58.  Lost  grant  —  Statute  of  Frauds — Parol 
evidence. 

See  Title  to  Land,  28. 
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15.  Postponement. 

59.  Registry  laws — Registered  deed — Prior- 
ity over  earlier  grantee  —  Postponement  — 
:S'o<tce.] — ^To  postpone  a  deed  which  has  ac- 
quired priority  over  an  earlier  conveyance  by 
registration,  actual  notice,  sufficient  to  make 
the  conduct  of  the  subsequent  purchaser  in 
taking  and  registering  his  conveyance  fraudu- 
lent, is  indispensable.  (See  33  N.  B.  Rep. 
310.)  Xeio  Bruns%D\ck  Ry.  Co.  v.  AeWf/, 
xxvi.,  341.  

16.  Ratification. 

GO.  Second  conveyance  hv  vendor  to  third 
j^rty — Ratification  by  implication  —  Consent 
of  first  f^rantce.]— Where  the  owner  of  landte 
was  present,  but  took  no  part  in  a  deed  suD- 
aequentlv  executed  by  the  •  representative  of 
his  vendor  granting  the  same  lands  to  a  third 
person,  the  mere  fact  of  his  having  been  pre- 
sent raises  no  presumption  of  acquiescenoe  or 
ratification  thereof.  (See  Q.  R.  12  S.  C.  3o0.) 
Powell  V.  Watters,  xxviii.,  133. 

61.  Execution — Ratification  —  Discharge  — 
Estoppel. 

See  Debtor  and  (Creditor,  5. 


17.  Revocation. 

62.  Title  to  land — Substitution — Acceptance 
by  institute — Rights  of  children  not  yet  born 
— Revocation  of  deed  —  Prescription  —  Bona 
fide^ — Recital  in  deed— Presumption.] — A  sub- 
stitution created  by  a  donation  inter  vivos  in 
favour  of  the  children  of  the  institute,  even 
before  they  are  bom,  is  irrevocable  after  ac- 
ceptance by  their  parent;  and  the  law  of 
Quebec  on  the  subject,  as  declared  by  the  Civil 
Code,  is  the  same  as  the  old  law  of  that 
province  in  existence  before  the  promulgation 
of  the  Code. — Where  an  institute  has  accepted 
a  donation  creating  a  substitution  in  favour 
of  his  children,  his  acceptance  as  institute  con- 
stitutes valid  acceptance  of  the  substitution  on 
behalf  of  his  children  thereafter  bom  to  him 
during  marriage. — Wliere  the  title  deed  of  a 
purchaser  of  lands  bears  upon  its  face  re- 
citals which  "would  have  led  upon  inquiry  to 
evidence  of  the  defeasibility  of  his  vendors 
title,  he  must  be  presumed  to  have  been  aware 
of  the  precarious  nature  of  the  title  he  was 
purchasing,  and  prescriptive  title  cannot  after- 
wards be  invoked  either  by  him  or  those  in 
possession  under  him  as  holders  in  good  faith 
under  translatory  title.  Judgment  appealed 
from  (Q.  R.  5  Q.  B.  490)  reversed.  Meloche 
v.  Simpson^  xxix..  375. 

[Leave  to  appeal  to  Privy  Council  refused.] 

63.  Title  to  land — Sheriff's  sale — Vacating 
gale — Refund  of  price  paid — Exposure  to  evic- 
tion— Actio  condictio  indebiti  —  Substitution 
— Entail — Substitution  non  ouverte — Prior  in- 
cumbrance— Discharge  by  sheriff's  sale — Pro- 
cedure— Petition  to  vacate  sheriff's  sf^le. 

See  Title  to  Land,  67. 


18.  Tax  Sales. 
64.  Land  taw  sale — Evidence  of  compliance 
toith  statute — Halifax  Assessment  Act,  1883 — 
Healing  clauses. 

See  Assessment  and  Taxes,  59. 


DEI<AISSEM£NT. 

See  Abandonment — Surrender. 


DEUVERY. 

1.  Donatio  mortis  causd — Delivery  to  third 
person — Delivery  of  key.] — To  effect  a  donatio 
mortis  causd  delivery  to  a  third  person  for  the 
use  of  the  donee  is  sufficient  provided  that 
such  third  person  is  not  a  mere  trustee,  agent 
or  servant  of  the  donor.  The  assent  of  the 
donee  or  even  his  knowledge  of  the  delivery  is 
not  requisite.  Delivery  of  the  keys  of  the 
desk  containing  the  property  to  be  donated 
constitutes  an  actual  delivery  of  such  property 
and  transfers  the  possession  of  the  dominion 
over  the  same.    Walker  v.  Foster,  xxx.,  299. 

2.  Contract— Sale  of  goods  —  "  At  "  shed — 
*  Into  "  shed  or  grounds  adjacent.] — A  tender 

by  H.  to  supply  co^l  to  the  Town  of  Goderich 
pursuant  to  advertisement  thereof  contained 
an  offer  to  deliver  it  **  into  the  coal  shed,  at 
pumping  station  or  grounds  adjacent  thereto 
where  directed  by  you,"  (that  is  by  a  com- 
mittee of  the  council) .  The  tender  was  accept- 
ed and  the  contract  afterwards  signed  called 
for  delivery  "  at  the  coal  shed."  A  portion  of 
the  coal  was  delivered,  without  directions  from 
the  committee,  from  the  vessel  on  to  the  dock, 
about  80  feet  from  the  shed  and  separated 
from  it  by  a  road. — Held,  reversing  the  judg- 
ment of  the  Ck)urt  of  Appeal,  that  the  coal 
was  not  delivered  "  at  the  coal  shed  "  as  agreed 
by  the  contract  signed  by  the  parties  which 
was  the  binding  document. — Held,  also,  that  if 
the  contract  was  to  be  decided  by  the  terms  of 
the  tender  the  delivery  was  not  in  accordance 
therewith,  the  place  of  delivery  not  being  "  at 
the  pumping  station  or  grounds  adjacent 
thereto."  Town  of  Qoderich  v.  Holmes,  xxxii., 
211. 

3.  Carriage  of  goods  —  Forwarding  by  con- 
necting lines — Custody  —  Negligence  —  BiU  of 
lading. 

See  Carriers,  6. 

4.  Goods  sold  by  weight — Damage  in  posses- 
sion of  vendor — Contract. 

See  Sale,  15. 

5.  Mortgage — Mining  machinery — Registra- 
tion— Fixtures — Interpretation  of  terms — Bill 
of  sale — Personal  chattels  —  R.  S.  N.  S.  (5 
ser.)  c.  92,  ss.  1,  4  and  10  (BUU  of  Sale)— 55 
Vict.  (N.  S.)  c.  1,  s.  14s  (The  Mines  Act)  — 
41  d  42  Vict.  {N.  S.)  c.  31,  s.  4- 

See  Mortgage,  43. 

6.  Life  insurance  —  Condition  of  policy  — 
Payment  of  first  premium — Delivery  of  policy 
—Art.  1233  C.  C. 

See  Insurance,  Life,  32. 

7.  Contract  by  correspondence — Post  letter 
— Time  limit — Term  for  delivery — Breach  of 
contraict — Damages  —  Counterclaim  —  Condi- 
tion precedent — Right  of  action. 

See  Contract.  217. 

8.  Donatio  mortis  causd — Deposit  receipt — 
Cheques  and  orders — Delivery  for  beneficiaries 
— Corrobbration — Construction  of  statute. 

See  Gift,  2. 
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9.  Commencement  of  insurance  contract  — 
Delivery  of  policy  —  Incontestability — Opera- 
tion of  conditions, 

iSee  Insurance.  Life,  12. 


DEUCTUM. 

See  Negligence — ^Tort. 


DEMOLITION. 

1.  Trespass — Overhanging  roof — Waiver — 
Servitude.] — In  an  action  for  demolition  of  an 
overhanging  roof  and  to  close  up  windows: 
Held,  per  Girouard,  J.,  following  Delorme  v. 
Cusson  (28  S.  C.  R.  G6)  that,  as  the  plaintiff 
and  his  auteurs  had  waived  objection  to  the 
manner  in  which  the  toll -house  had  been  con- 
structed and  permitted  the  roof  and  windows 
to  remain  there,  the  demolition  could  not  be 
required  at  least  so  long  as  the  building  con- 
tinued to  exist  in  the  condition  in  w^hich  it  had 
been  so  constructed.  Parent  v.  Quebec  Turn- 
pike Road  Trustees,  xxxi.,  556. 

2.  Encroachment — Constructions  under  mis- 
take of  title — Good  faith — Common  error — 
Demolition   of   works — Accession — Indetnnity. 

See  Title  to  Land,  136. 

3.  Overhanging  roof  —  Trespass  —  Right  of 
view — Boundary —  Waiver, 

See  Title  to  Land,  41. 

4.  Construction  of  sidewalk  —  Trespass  — 
Abandonment  of  exprbpriation  proceedings — 
Damages — Removal  of  works  constructed. 

See  ExPBOPBiATioN,  11. 

5.  Construction  of  sidewalk  —  Trespass  — 
Damages — Removal  of  works  oonstruvted. 

See  Action,  171. 

6.  Riparian  rights  —  Injury  through  con- 
struction of  dams — Removal  of  obstructions. 

See  Title  to  Land,  8. 


DEMURRER. 

1.  Appeal — Final  judgment  —  Judgment  on 
demurrer  to  replication  to  plea.]— A  judg- 
ment allowing  a  demurrer  to  replication  to  one 
of  several  pleas  (5  Man.  L.  R.  334),  which 
does  not  put  an  end  to  the  whole  or  any  part 
of  the  action  or  defence,  is  not  a  final  judg- 
ment from  which  an  appeal  will  lie  to  the 
Supreme  Court  of  Canada.  Shaw  v.  Canadian 
Pacific  Ry.  Co.,  xvi.,  703. 

2.  Judgment  in  appeal  —  Superior  Court 
affirmed  on  allowance  of  demurrer — Final  judg- 
ment —  Appeal  to  Supreme  Court  —  Jurisdic- 
tion. 

See  Appeal,  161. 

3.  Plaintiff's  demurrer  to  plea  —  Decision 
sustaining  demurrer — tJntry  of  final  judgment 
— Issue  on  appeal. 

See  Appeal,  164. 


DEKONCIATION     de 
OEUVRE. 


NoxnrEL 


See  Action,  118,  126,  171. 


DEPOSIT. 

1.  Sale  of  goods  by  weight  —  Delivery  — 
Damage  in  possession  of  vendor, 

*  See  Sale,  15. 

2.  Pledge — Deposit  with  tender — Forfeiture 
— Breach  of  contract — Municipal  corporation 
—  Right  of  action  —  Restitution  of  thing 
pledged. 

See  Pledge,  9. 

3.  Donatio  mortis  causd — Deposit  receipt — 
Cheques  and  orders — Delivery  for  beneficiaries 
— Corroboration — Construction  of  statute. 

See  Gift,  2. 
And  see  Bailment — Pledge — ^Trusts. 


DESAVEU. 

See  Disavowal. 


DESCRIPTION  OF  LANDS. 

See  Deed — ^Title  to  Land. 


DEVISE. 

1.  Forfeiture — Death  of  testator  caused  by 
devisee — Felonious  act. 

See  Criminal  Law,  15. 

2.  Will  —  Construction  of — Executory  de- 
vise over  —  Contingencies  —  '*  Dying  without 
issue  "  —  Revert  —  Dower — Annuity— Condi- 
tions in  restraint  of  marriage. 

See  Will,  15. 

3.  Will — Devise  to  two  sons — Devise  over 
of   one's   share — Condition — Context — Codicil. 

See  Will.  16. 


DISAVOWAL. 

1.  Attorney  —  Institutions — Co-defendants 
— Authority  to  enter  appearance  —  Ratifica- 
tion.]—In  an  action  brought  in  1866  for  $800 
and  interest  at  12^  per  cent,  against  S.  D. 
and  W.  D..  amount  of  a  promissory  note 
signed  by  them,  one  copy  of  the  summons  was 
served  at  the  domicile  of  S.  D..  at  Three 
Rivers,  the  other  defendant,  W.  D.,  then  re- 
siding in  New  York.  On  the  return  of  the 
writ,  respondent  filed  an  appearance  as  at- 
torney for  both  defendants,  and  proceedings 
were  suspended  until  1874,  when  judgment  was 
taken,  and  in  December,  1880,  upon  the  issue 
of  an  alias  writ  of  execution,  appellant,  hav- 
ing failed  in  an  opposition  to  judgment,  filed  a 
petition  in  disavowal  of  respondent.  The  dis- 
avowed attorney  pleaded  inter  alia  that  he 
had  been  authorized  to  appear  by  a  letter 
signed  by  S.  D.,  saying:     '*Be  so  good  as  to 
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file  an  appearance  in  the  case  to  which  the 
enclosed  has  reference,  etc.,"  and  also  pleaded 
prescription.  ratificati<m  and  insufficiency  of 
the  allegations  of  the  petition  of  disavowal. 
The  petition  in  disavowal  was  dismissed — 
Held,  reversing  the  Court  of  Queen's  Bench 
(Que.),  that  there  was  no  evidence  of  author- 
ity given  to  respondent  or  of  ratification  by 
appellant  of  respondent's  act,  and  therefore 
the  petition  in  disavowal  should  be  main- 
tained.   DaiMon  v.  Dumont,  xx.,  709. 

2.  Appearance   by   attorney — Want   of   au- 
thority —  Opposition  d  fin  d'annuler  —  Arts. 
4S3,  i84,  505  C.  C.  P-^Waiver-^Estoppel, 
See  Oppositioij,  3. 


DISCLAIMER. 

Mortgage — Married  woman — Implied   cove- 
nant. 

See  Married  Woman,  4. 


DI8CRETIOH. 

1.  Appointment  of  liquidator  —  Insolvent 
hank. 

See  Winding-up  Act,  8. 

2.  Appeal — Jurisdiction  order  —  Default 
to  plead— R.  S.  C.  c.  1S5,  ss.  24  (a)  and  27 
— K.  S.  O.  c.  44*  s.  65  —  Ontario  Judicature 
Act,  rule  796. 

See  Appeal,  196. 


DISSEISIN. 

Crown  grant  —  Disseisin  of  grantee — Tor- 
tious possession — Statute  of  Maintenance — S2 
Hen.  VIII.  c.  9— Estoppel. 

See  Title  to  Land,  83. 


DISTILLERIES. 

See  Liquor  Laws. 


DISTRESS. 

1.  Landlord  and  tenant — R.  S.  O.  (1887) 
c.  14s,  s  28  —  Construction  of  statute  —  ^w- 
tress — Goods  of  person  holding  ** under**  ten- 
ant— Estoppel] — The  Ontario  Landlord  and 
Tenant  Act  (R.  S.  O.  1887,  c.  143,  s.  28), 
exempts  from  distress  for  rent  the  property 
of  all  persons  except  the  tenant  or  persons 
liable.  The  word  "  tenant "  includes  a  sub- 
tenant, assignees  of  the  tenant  and  any  per- 
son in  actual  occupation  under  or  with  con- 
sent of  the  tenant. — Held,  reversing  the  judg- 
ment of  the  Court  of  Appeal,  that  persons  let 
into  possession  by  a  house  agent  appointed  by 
assignees  of  a  tenant  for  the  sole  purpose  of 
exhibiting  the  premises  to  prospective  lessees, 
and  without  authority  to  let  or  grant  posses- 
sion of  them,  were  not  in  occupation  "  under  " 
the  said  assignees,  and  their  goods  were  not 
liable  to  distress.  Farewell  v.  Jameson,  xxvi.. 
588. 


2.  Statute  of  Anne — Attornment  by  mort- 
gagor— Demise  not  signed — Colourable  process 
— Tenant  at  will — Security  for  debt. 

See  Landlord  and  Tenant,  1. 

3.  Assessment  and  taxes  —  Ontario  Assess- 
m^ent  Act—R.  S.  O.  (1887)  c.  193— Construc- 
tion of  statute — Arrears  of  taxes — Distress. 

See  Assessment  and  Taxes,  21. 

See  Judgment  —  Partition — Sheriff — Sta- 
tute of  Distribl'tions. 


DITCHES  AND  WATERCOURSES, 

See  Drainage — Watercourses. 


DIVORCE. 

Lex  loci — Lex  domicilii — Foreign  judgment 
--  Decree  in  State  of  New  York  —  Force  in 
Quebec — Submitting  to  jurisdiction  —  Domi- 
cile— Authorization  to  sue — Art.  14  C.  C  P 
—Arts.  176,  178,  C.  C]— Appeal  from  a  judg- 
ment rendered  by  the  Court  of  Queen's  Bench 
(appeal  side)  in  Montreal,  on  the  19th  day 
of  September,  1883.  reversing  a  judgment  of 
the  Superior  Court  rendered  on  the  25th  of 
February,  1882.— The  facts  of  the  case  may 
be  summed  up  as  follows:  On  the  7th  of 
May,  1871,  the  appellant  and  respondent, 
both  being  domiciled  in  New  York,  were  mar- 
ried there  without  ante-nuptial  contract.  By 
the  law  of  New  York  no  community  of  prop- 
erty is  created  between  persons  married  there 
without  ante-nuptial  contract,  and  ,the  wife 
holds  and  acquires  property  in  her  own  name, 
entirely  free  from  marital  control,  as  if  she 
were  a  feme  sole. — Before  and  at  the  time 
of  her  marriage  with  respondent,  appellant 
had  a  fortune  in  her  own  right,  amounting 
to  ?220,775.74,  inherited  from  her  father,  and 
consisting  of  cash,  bonds,  and  other  moveable 
property.  On  the  8th  Jan.,  1872,  appellant 
received  this  fortune  from  her  trustees,  and 
placed  it  in  the  hands  of  respondent,  who 
administered  and  controlled  it  until  25th 
Sept.,  1876.  The  respondent  kept  his  domi- 
cile in  New  York  for  about  eighteen  months 
after  the  marriage,  when  he  suddenly  re- 
moved to  Montreal,  where  he  established  him- 
self in  business,  and  has  resided  ever  since. 
The  appellant  accompanied  her  husband  to 
Canada  in  1872.  but  does  not  appear  to  have 
actually  resided  there  for  much  more  than  a 
year,  and  has  since  lived  alternately  in  Paris 
and  New  York.  In  1876  she  demanded  the 
return  of  her  securities,  and  obtained  a  small 
portion  of  them,  and  in  February,  being  then 
resident  in  the  State  of  New  I'^ork,  instituted 
proceedings  for  divorce  before  the  Supreme 
Court  of  New  York,  on  the  ground  of  her 
husband's  adultery.  The  respondent  was  per- 
sonally served  with  process  in  Montreal,  and 
appeared  in  the  suit  by  attorneys,  who  were 
present  at  every  step  in  the  procedure,  but 
hied  no  plea.  In  Dec.  1880.  appellant  ob- 
tained a  decree  of  divorce  absolute  in  her 
favour.  The  eflfect,  according  to  the  laws  of 
New  York,  being  to  dissolve  the  marriage  and 
to  place  appellant  in  the  same  position  as  if 
she  had  never  been  married. — On  29th  Aug., 
1881,  appellant  took  the  present  action  in  the 
Superior  Court  at  Montreal  for  an  account. — 
The  chief  grounds  of  defence  were :     1st.  That 
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appellant  was  still  his  wife,  and,  2nd.  that 
she  was  not  authorized  to  institute  the  action. 
— ^The  Superior  Court  overruled  the  pleas,  and 
held  that  the  divorce  alleged  in  the  declara- 
tion was  good  and  valid  in  the  Province  of 
Quebec  (5  Leg.  News,  79)  ;  but  the  Court  of 
Queen's   Bench    (by   a   majority   of  a   single 
judge)  reversed  this  judgment,  on  the  ground 
that  the  alleged  divorce  had  no  force  in  the 
Province  of  Quebec,  and  that,  consequently, 
the  plaintiff,  being  still  the  wife  of  appellant, 
could   not   institute   her  proceedings   without 
marital    or    judicial    authorization     (6    Leg. 
News,   329). — On   appeal.   Held,    Strong^    J., 
dissenting,   1.   Per  Ritchie,   C.J.,  and   Henry 
and  Gwynne,    JJ.,    that    under    the  circum- 
stances the  decree  obtained  by  the  appellant 
from  the  Supreme  Court  of  New  York  should 
have  been  recognized  as  valid  by  the  courts 
of  the  Province  of  Quebec. — 2,  Per  Fournier, 
Henry    and    Gwynne,    JJ.,    that    it  was  not 
necessary   for  the   appellant,   a   foreigner,   to 
obtain  the  authorization  required  by  arts.  176 
or  178,  C.  C.  in  order  to  sue  as,  in  her  own 
country,    such   authorization   was   not   neces- 
sary:   art.    14    C.   C.   P.^-Per   Ritchie,    CJ. 
The  evidence  established  that  the  plaintiff  had 
a  sufficient  residence  in  New  York  to  enable 
her  to  obtain  under  the  law  of  New  York  a 
valid  divorce  there,  and  that  she  did  in  accord- 
ance with  that  law  without  fraud  or  collusion, 
obtain  such  divorce  from  a  court  competent 
to  pronounce  it;  that  if  the  question  of  juris- 
diction turns  on  the  question  ol  the  husband's 
domicile,  the  burthen  was  on  the  husband  of 
shewing   that    he    had    actually    changed    hi.s 
domicile  animo  tt  de  facto.  Having  been  cited 
before  the  court  of  New  York,  appeared  in  the 
suit  and  submitted  to  and  not  disputed  the 
jurisdiction  of  the  court,  the   legitimate  pre- 
sumption against  him  was  that  he  had  not 
changed    his    domicile    animo    et    de    facto. 
That   independent   of  any   question  of   domi- 
cile, having  appeared,  submitted  to   and  not 
que8tit)ned  the  jurisdiction,  he  was  bound  by 
the  decree  and  should  not  be  allowed  to  affirm 
that   the   court  had  no  jurisdiction   to   pro- 
nounce it.  and  to  claim  that  the  marriage  dis- 
solved in  New  York  in  a  proceeding  to  which 
he  was  an  unobjecting  party,  and  which  he 
had  never  before  questioned,   was  subsisting 
in  Quebec. 

Strong,    J.,   dissenting.      Was    of    opinion 
that    as    regards    the    question    as    to    the 
validity  of  the  divorce,  the  Court  of  Queen's  ; 
Bench    was     perfectly     right.  —  As     regards  i 
the   other  question,    one    peculiar   to   French   j 
law.    that    as    to    the    plaintiffs     right    to  i 
institute  and  maintain  the  action  without  the  1 
authorization  of  justice,   from   the  best  con-  J 
sideration  he  had  been  able  to  give  the  point 
he  was  of  opinion  the  court  below  was  right 
in   that   also.     Appeal     allowed    with     costs,   i 
Stevens  v.  Fiak,  Cass.  Dig.  (2  ed.)  235.  ' 

[For  judgments  of  Fournier.  Gwvnne,  and  ' 
Henry,  J  J.,  see  8  Legal  News,  pp.  42,  53.]       I 


DOMESTIC  TRIBUNAL. 


1.  Discipline  —  Advocate  —  Jurisdiction — 
Procedure — Powers. 

See  Bar,  1. 

2.  Decision    of    domestic    trihun<il — Confer- 
ence of  Methodist  Church — Church  discipline. 

See  Appeal,  138. 

AXD  see  Church — Notary. 


DOMICILE. 

1.  Marriage   laws — Act  of  marringe — Cti*i7 
status— Arts.  69,  6o,  79,  80,  81,  83,  C.   C— 
Legal    community.] — About    1822,    W.    canoe 
to  Canada  and  was  employed  as  a  shantyman 
on    the    Bonnechdre.  in    Upper    Canada.     In 
1827  he  got  out  timber  for  himself,  and   in 
1828,  while  in  Quebec,  where  he  was  in  the 
habit  of  going  every  summer   with   rafts   of 
timber,  he  was  married  in   September  to  Q. 
widow  of  McM.,  in  his  lifetime  of  Upper  Can- 
ada, and  shortly  after  his  marriage  returned 
to  the  Bonnechfere  to  carry  on  lumbering  op- 
erations there  as  formerly,  and  on  his  way  up 
left  his  wife  and  her  dai^hter  in  the  neigh- 
bourhood of  Aylmer.  in  Lower  Canada.     In 
the  winter  he  came  down  for  her  and  brouglit 
her  to  his  home  on  the  Bonnech^re  and  lived 
there  for  ten   or  twelve  years  and   acquired 
considerable  wealth.     W.  declared  in  the  pre- 
sence of  the  priest  who  performed  the  cere- 
mony that   he  was  a  journalier  de  la    Ville 
de  Quebec,  and  he  was  so  described  in  the  cer- 
tificate of  marriage.     Q.  having  died  without 
a  will,  W.  married  again,  and  by  his  will  left 
his  property  to  his  second  wife,  the  appellant. 
The  respondents  claimed  there  was  commun- 
ity of  property  between  Q.,  their  grandmother, 
and  W.  according  to  the  laws  of  Lower  Can- 
ada, and  demanded  their  share  of  it  in  right 
of     heirship.     The    appellant    disputed     this 
claim,  contending  there  was  no  community. — 
Held,  reversing  the  judgment  appealed   from 
(M.  L.  R.  2  Q.  B.  113),  Fournier  and  Tas- 
chereau,  JJ.,  dissenting,  that  the  facts  of  the 
present  case  were  not  sufficient  to  prove  that 
W.  had  acquired  a  domicile  in  the  Province  of 
Quebec  at  the  time  of  his  marriage;  that  the 
certificate    (acte  de  mariage)    has  only  rela- 
tion  to  residence   in   connection   with   matri- 
monial domicile,  and  therefore  has  relation  to 
the    ceremony    of    marriage   ana    its    validity 
alone,  and  not  to  domicile  in  reference  to  the 
civil   status  of  the  parties.       Wadsworth   v. 
McCord,  xii.,  466. 

[The  Privy  Council  affirmed  this  judgment, 
14  App.  Cas.  631.] 

2.  Municipal       assessment  —  Domicile   — 
Change  of  domicile — Intention — 69  Vict.  c.  61 
(3r.B.)]— By  the  St.  John  City  Assessment 
Act   (59  Vict.  c.  61)   s.  2  **  for  the  purposes 
of  assessment  any  person  having  his  home  or 
domicile,  or  carrying  on  business,  or  having 
any  office  or  place  of  business  or  any  occupa- 
tion,   employment    or    profession,    within   the 
city  of  Saint  John,  shall  be  deemed     .     .     . 
an  inhabitant  and  resident  of  the  said  city." 
J.  carried  on  business  in  St.  John  as  a  brewer 
up  to  1893  when  he  sold  the  brewery  to  three 
of  his  sons  and  conveyed  his  house  and  furni- 
ture to  his  adult  children  in  trust  for  them 
all.       He  then  went  to  New  York  where  he 
carried  on  the  business  of  buying  and  selling 
stocks  and  securities  having  offices  for  such 
business  and   living  at  a  hotel   paying  for  a 
room  in  the  latter  only  when  occupied.     Dur- 
ing the  next  four  years  he  spent  about  four 
months  in  each  at  St.  John  visiting  his  chil- 
dren and  taking  recreation.     He  had  no  busi- 
ness interests  there  but  attended  meetings  of 
the  directors  of  the  Bank  of  New  Brunswick 
during  his  yearly  visits.     He  was  never  per- 
sonally taxed  in  New  York  and  took  no  part 
in  municipal   matters   there.     Being  as.sesspd 
in  1897  on  personal  property  in  St.  John  he 
appealed  against  the  assessment  unsuccessfully 
and  then  applied  for  a  writ  of  certiorari  witi 
a  view  to  having  it  quashed.     Held,  reversing 
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the  judgment  of  the  Supreme  Court  of  New 
Brunswick,  that  as  there  had  been  a  long 
continued  actual  residence  by  J.  in  New  York, 
and  as  on  his  appeal  against  the  assessment, 
he  had  avowed  his  hond  fide  intention  of  mak- 
ing it  his  home  permanently,  or  at  least  for 
an  indefinite  time,  and  his  determination  not 
to  return  to  St.  John  to  reside,  he  had  acquir- 
ed a  new  home  or  domicile  and  that  in  St.  John 
had  been  abandoned  within  the  meaning  of 
the  Act.   Jones  v.  City  of  8t.  John,  xxx.,  122. 

3.  Election  of  domicile — Contract  ty  cor- 
respondence— Acceptance  —  Mailing  —  Indi- 
cation of  place  of  payment — Delivery  of  good^ 
sold — Cause  of  action — Jurisdiction — Art.  85, 
C.  C, — Post  Office  Ac*.]— Art.  85,  C.  C,  as 
amended  by  52  Vict.  c.  48  (Que),  providing 
that  indication  of  a  place  of  payment  in  any 
note  or  writing  should  be  equivalent  to  elec- 
tion of  domicile  at  the  place  so  indicated,  re- 
quires that  such  place  should  be  actually  de- 
signated in  the  contract. — An  offer  was  made 
by  letter  dated  and  mailed  at  Quebec,  defend- 
ant's acceptance  being  by  letter  dated  and 
mailed  at  Toronto.  In  a  suit  upon  the  con- 
tract in  the  Superior  Court  at  Quebec,  de- 
fendant (served  substitutionally) ,  opposed  a 
judgment  against  him  by  default  by  petition 
in  revocation  of  judgment,  first  by  prelimin- 
ary exception  to  the  jurisdiction  of  the  court 
over  the  c^use  of  action  and  then,  as  inci- 
dental plaintiif,  making  a  cross-demand  for 
damages  to  be  set  oS  against  plaintiffs'  claim. 
— Held,  that  in  the  Province  of  Quebec,  as  in 
the  rest  of  Canada,  in  negotiations  carried  on 
by  correspondence,  it  is  not  necessary  for  the 
completion  of  the  contract  that  the  letter 
accepting  an  offer  should  have  actually 
reached  the  party  making  it,  but  the  mailing 
in  the  general  post  office  of  such  letter  com- 
pletes the  contract,  subject,  however,  to  re- 
vocation of  the  offer  by  the  party  making  it 
before  receipt  by  him  of  such  letter  of  ac- 
ceptance. Underwood  v.  Maguire  (Q.  R.  0 
Q.  B.  237)  overruled.  (Q.  R.  16  S.  C.  22, 
reversed).    Maganny.  Auger,  xxxi.,  186. 

4.  Inhabitant  of  8t,  John,  N,B. — Taxes  on 
wife's  property — Income  tax — Imprisonment 
— Damages, 

See  Assessment  and  Taxes,  29. 

5.  Establishment  of  domicUe  —  Change  of 
domicile— rForeign  divorce  —  Decree  in  Netc 
York — Force  in  Quebec— Jurisdiction  of  for- 
eign court — Lex  loci — Lex  domicilii — Author- 
ication  to  sue. 

See  DivoBCE. 


Default  in  collections  —  Withholding  lands 
from  sale — Uncollected  balances— Jurisdiction 
of  Dominion  arbitrators-] — By  the  submission 
of  10th  April,  1890,  amongst  other  matters 
submitted  to  the  Dominion  arbitrators  were 
the  following:  "(h)  The  ascertainment  and 
determination  of  the  principal  of  the  common 
school  fund,  the  rate  of  interest  which  would 
be  allowed  on  such  fund,  and  the  method  of 
computing  such  interest,  (t)  In  the  ascer- 
tainment of  the  amount  of  the  principal  of  the 
said  common  school  fund,  the  arbitrators  are 
to  take  into  consideration  not  only  the  sum 
now  held  by  the  Government  of  the  Dominion 
of  Canada,  but  also  the  amount  for  which 
Ontario  is  liable,  and  also  the  value  of  the 
school  lands  which  have  not  yet  been  sold.*' 
The  Province  of  Quebec  claimed  that  Ontario 
was  liable  (1)  for  the  purchase  money  of 
lands  sold  which  may  have  been  remitted  by 
the  Province  of  Ontario  to  the  purchasers ; 
(2)  for  purchase  moneys  which  might,  if  due 
diligence  had  been  used,  have  been  collected 
from  the  purchasers  by  Ontario,  but  which, 
owing  to  the  neglect  and  default  of  the  pro- 
vincial officers,  have  not  been  collected  but 
have  been  lost;  (3)  for  lands  which  might 
have  been  sold  but  have  not  been  sold,  and 
(4)  for  all  uncollected  balances  of  purchase 
money.  Held,  Gwynne,  J.,  dissenting,  that 
the  Dominion  arbitrators  have  jurisdiction, 
under  the  submission,  to  hear  and  adjudicate 
upon  the  claims  so  made  by  the  Province  of 
Quebec.  The  Province  of  Quebec  v.  The 
Province  of  Ontario  and  the  Dominion  of 
Canada.  In  re  Common  School  Fund  and 
Lands,  xxxi.,  516. 


DOMINION  UkNDS. 

See  Cbown. 


DOMAIHE  DIRECT. 

See  Title  to  Land 


DOMAINE  UTILE. 

See  Title  to  Land. 


DOMINION  ABBITBATOBS. 

Accounts  of  the  Province  of  Canada — Com- 
mon school  funds  and  lands — Administration 
by  Ontario — Remitting  price  of  lands  sold — 


DONATION. 

1.  Revocation  —  Frauds— Arts.  SOS,  lOS^t 
C.  C.  —  Marriage  contract  —  Insolvency  of 
donor — Evidence.']  —  T.  purchased  lands  in 
1876  from  L.  for  $12350,  of  which  $3,789 
was  paid  in  cash,  the  balance  being  secured 
by  hypothec  on  the  lands.  In  June,  1879, 
a  daughter  of  T.  was  married  to  J.  K..  and 
on  the  contract  of  marriage  T.  made  a  dona- 
tion to  her  of  property  of  considerable  value, 
and  remained  with  no  other  than  the  mort- 
gaged property. — In  July,  1881,  L.  brought  an 
action  to  set  aside  the  gift  claiming  that  the 
property  sold  had  so  depreciated  in  value  as 
to  be  insufficient  to  cover  the  balance  secured 
only  by  the  property  so  sold,*  that  the  gift 
had  reduced  T.  to  a  state  of  insolvency,  and 
had  been  made  in  fraud  of  L.,  and  that  at  the 
time  of  the  gift  T.  was  notoriously  insolvent. 
— The  only  evidence  of  the  value  of  the  pro- 
perty still  held  by  T.  at  the  date  of  the  dona- 
tion, was  that  of  an  auctioneer  9s  to  value  in 
November,  1881,  and  that  of  a  real  estate 
agent,  who  did  not  know  the  condition  of 
the  property  two  years  before,  but  stated  that 
it  was  not  worth  more  than  $6,000  in  Novem- 
ber, 1881,  adding  that  he  considered  property 
better  than  it  was  two  years  before,  although 
very  little  changed  in  price.  Held,  reversing 
the  judgment  appealed  from  (3  Dor.  Q.  B. 
247),  that  in  o|der  to  obtain  the  revocation 
of  the  gift,  it  wis  incumbent  on  the  plaintiffs 
to  prove  the  insolvency  or  diconfiture  of  the 
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donor  at  the  time  of  the  donation,  and  that 
there  was  no  proof  in  this  case  sufficient  to 
Bhew  that  the  property  remaining  to  the 
donor  at  the  date  of  his  donation  was  inade- 
quate to  pay  the  hypothecary  claims  with 
which  it  was  charged.  Treaccy  v.  Liggett,  ix., 
441. 

2.  Donatio  mortis  causA  —  Delivery  to 
third  person — Delivery  of  hey."] — To  effect  a 
donatio  mortis  cat^A  delivery  to  a  third  per- 
son for  the  use  of  the  donee  is  suMcient  pro- 
vided that  such  third  person  is  not  a  mere 
trustee,  agent,  or  servant  of  the  donor.  The 
assent  of  the  donee  or  even  his  knowledge  of 
the  delivery  is  not  requisite. — ^Delivery  of  the 
keys  of  the  desk  containing  the  property  to 
be  donated  constitutes  an  actual  delivery  of 
such  property  and  transfers  the  possession  of 
and  dominion  over  the  same.  Walker  v. 
Foster,  xxx.,  299. 

3.  Donatio  '  mortis  causd — Ratification  "by 
will — Seisin  —  Payment  of  legacy — Sale  of 
land — Charges — Action  hypoth^caire.]  —  On 
appeal  the  Supreme  Court  affirmed  the  judg- 
ment of  the  Court  of  Queen's  Bench  (Q.  R. 
8  Q.  B.  511),  in  an  hypothecary  action  by 
which  it  was  also  asked  that  a  discharge  by 
executors  should  be  set  aside.  C.  sold  land 
to  A.  W.  M.  and  C.  B.  M.  for  $150,000  se- 
cured by  privilege  of  hailleur  de  fonds,  of 
which  $50,000  was  payable  to  respondent 
after  vendor's  death.  C.  afterwards  by  his 
will  ratified  the  donation  and  delegation  of 
payment,  A.  W.  M.  and  C.  B.  M.  being  named 
as  testamentary  execytors.  The  C.  C.  Co. 
acquired  the  land  assuming  the  obligation  of 
paying  this  $50,000.  The  executors  discharg- 
ed the  debt  and  the  hypothec  by  which  it  was 
secured.  It  was  held  by  the  court  below, 
that,  even  if  the  delegation  were  null  on  ac- 
count of  the  donatio  mortis  causA  by  acte 
entre  vifs,  the  will  validated  it  and  the  credit 
passed  to  the  respondent  with  all  its  acces- 
sories including  the  hypothec  and  special  pri- 
vilege of  hailfeur  de  fonds,  and  further,  as 
the  executors  were  seised  only  for  the  execu- 
tion of  the  will,  and  there  was  no  necessity 
to  use  this  credit  to  pay  debts  of  the  succes- 
sion, they  had  no  power  to  grant  the  dis- 
charge. Consumers  Cordage  Co.  v.  Con- 
verse, XXX.,  618. 

4.  Interdiction  —  Donation  "by  interdict — 
SherifTs  sale  —  Warranty — Arts.  1467,  2116 
C.C.] — Per  Taschereau,  ^.  Neither  the  ven-  i 
dor  nor  his  heirs,  who  have  renounced  the  | 
succession,  nor  his  universal  donees,  who  have  , 
accepted  the  donation,  can  on  any  ground  ' 
whatever,  attack  a  title  for  which  the  vendor  I 
has  given  wairanty.  Rousseau  v.  Burland^  I 
xxxii.,   541.  ! 

5.  Registration  —  Suhacquent  deed — Arts.  | 
806,  1592  C.  C. 

Sec  Datiox  en  Paiement,  1.  , 

6.  Sale — Gifts  in  contemplation  of  death —  , 
Mortal  illness  of  donor — Presumption  of  nul-  i 
lity — Validating  circumstances  —  Dation  en  I 
paiemcnt—Arts.  162,  989  C.  C.  \ 

See  Sale,  80. 

7.  Railways  —  Expropriation  —  Title  to 
lands — Proprietaircs  par  in0vis — Plans,  sur- 
reys^ hooks  of  reference — Estoppel — Satisfac- 
Hon  of  condition  as  to  the  indemnity — Appli- 


cation  of   statute — Registry   laws — Construc- 
tion of  agreement. 

See  Railways,  32. 

8.  Title  to  land — Substitution — Revocation 
of  deed  —  Unborn  children — Recitals — Pre- 
sumption. 

See  Deed,  62. 

9.  Marriage  contract — Property  excluded — 
Subsequent  acquisition — Don  mutuelr—R^sUi- 
ation  for  value — Death  of  husband — Right  of 
widow  to  possession. 

See  Married  Woman,  2. 

10.  Marriage  covenant  —  Universal  com- 
munity— Registry  laws. 

See  Marriage  Laws,  2. 

And  see  Gift. 


DOWER. 

1.  Interdiction  —  Authorization  by  inter- 
dicted husbands—Sheriff's  sale — Registry  Zatc« 
— Warranty  —  Succession  —  Renunciation — 
Donation  by  interdict. "l — ^The  registration  of 
a  notice  to  charge  lands  with  cust(»nary 
dower  must,  on  pain  of  nullity,  be  accom- 
panied by  a  certificate  of  the  marriage  in  re- 
spect of  which  the  dower  is  claimed  and  must 
also  contain  a  description  sufficient  to  identify 
the  lands  sought  to  be  affected. — ^A  sale  by  the 
sheriff  against  a  debtor  in  possession  of  an 
immoveable  under  apparent  title  discharges 
the  property  from  customary  dower  which 
has  not  been  effectively  preserved  by  registra- 
tion validly  made  under  the  provisions  of 
art.  2116  of  the  Civil  Code. — Semble,  that 
voluntary  interdiction,  even  prior  to  the  pro- 
mulgation of  the  Civil  Code  of  Lower  Canada, 
was  an  absolute  nullity  and  that  the  authori- 
zation to  a  married  woman  to  bar  her  dower 
is  not  invalidated  by  the  fact  that  her  hus- 
band had  been  so  interdicted  at  the  time  of 
such  authorization.  Rousseau  v.  Burland, 
xxxii.,  541. 

2.  Construction  of  will — Executory  devise 
over — Contingencies — "  Dying  without  issue  " 
— "  Revert  " — Annuity — Election  by  widow — 
Devolution  of  Estates  Act,  49  Vict.  (O.)  c. 
22 — Conditions  in  restraint  of  marriage — 
**  The  Wills  Act  of  Ontario,"  R.  S.  O.  (1887) 
c.  109,  s.  30. 

See  Wnx,  15. 

And  see  Marriage  Laws. 


DItA.IHAOXL 

1.  Defective  award — Petition  for  works — 
Initiating  municipality  —  Adjoining  munici- 
pality— Report — Termini  not  defined — Lands 
benefited — Assessments  in  adjoining  munici- 
pality.]— Under  the  drainage  clauses  of  the 
Municipal  Act  a  by-law  was  passed  by  the 
Township  of  Chatham  founded  on  the  report, 
plans,  and  specifications  of  a  surveyor,  made 
with  a  view  of  drainage  of  lands  in  that 
township.  The  by-law  set  out  that  the  peti- 
tion had  been  signed  by  a  majority  of  the 
ratepayers  of  the  township  to  be  benefited 
by  the  work  and  recited  the  report,  by  which 
it  appeared   that   to   obtain  sufficient  fall  it 
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was  necessary  to  continue  the  drain  into  the 
adjoining  Township  of  Dover.     The  surveyor 
assessed  certain  lots  and  roads  in  Dover,  and 
also  the  town  line  between  Dover  and  Chat- 
ham, for  part  of  the  cost  as  for  benefit.     The 
Township  of  Dover  appealed  from  this  report 
under  46  Vict.  c.  18,  s.  582,  on  the  grounds 
that  a  majority  of  the  owners  of  property  to 
be  benefited  had  not  petitioned  for  the  works 
as   required  by  the  statute;   that  no  proper 
reports,  plans,  specifications,  assessments,  and 
estimates   had   been   made  and   served;    that 
neither  the  Council  of  Chatham  nor  the  sur- 
veyor had  power  to  assess  or  charge  the  lands 
in  Dover  for  the  purposes  stated  in  the  report 
and  by-law;  that  the  report  did  not  specify 
any  facts  to  shew  that  the  Council  of  Chat- 
ham or  their  surveyos  had  authority  to  assess 
the  lots  or  roads  in  Dover  for  any  part  of 
the  cost  of  the  proposed  work:  that  the  as- 
sessment upon  lots  and  roads  in  Dover  was 
mnch  too  high  in  proportion  to  any  benefit 
to  be  d^ved;   that  no  assessment  whatever 
should  be  made  on  lands  or  roads  in  Dover 
as  the  works   would,   in  fact,  be  an  injury 
thereto;   and   that  the  report  did   not  suffi- 
ciently specify  the  beginnmg  and  end  of  the 
work,  nor  the  manner  in  which  Dover  was  to 
be  benefited. — ^Three  arbitrators  were  appoint- 
ed under  the  Act  who  all  agreed  that  Dover 
would  be  benefited  by  the  wwk,  but  R.  F.. 
one  of  the  arbitrators,   thought  $500  should 
be  taken  oif  the  town  line,  and  W.  D.  another 
arbitrator,  held  that,  while  the  bulk  sum  as- 
sessed was  not  too  great,  the  assessment  on 
the    respective    lands    and    roads    and    parts 
thereof  should  be  varied,  but  that  this  was  a 
matter  for  the  Court  of  Revision.     A  memo- 
randum to  this  eflfect  was  signed  by  W.  D. 
and  A.  E.,  the  third  arbitrator,  at  the  foot 
of  which  R.  F.  signed  a  memorandum  that  he 
dissented  and  declined  to  be  present  at  the  ad- 
journed meeting  to  sign  the  award  "if  in  ac- 
cordance with  the  above  memoranda.*'    W.  D. 
and  A.  E.  met  and  signed  an  award  confirm- 
ing the  assessment  on  the  lands  and  roads  in 
Dover,  and   on   the  town   line  made  by   the 
sorveyor,  and  dismissing  the  appeal  for  the 
reason  that  the  nounds  mentioned  had  not 
been  sustained. — The  Queen's  Bench  Division 
set  aside  this  award  for  want  of  concurring 
minds   in   the  arbitrators,  and  defect  in  the 
report  not  specifying  the  beginning  and  end 
of  the  works  (5  O.  R.  325).     This  judgment 
was  sustained  on  appeal    (11  Out.  App.  R. 
248.)     On  appeal  to  the  Supreme  Court  of 
Canada: — Held,  Ritchie,  C.J.,  dissenting,  that 
the  award  should  have  been  «et  aside  upon 
the  ground  that  it  was  not  shewn  that  the 
petiti<Hi    was   signed   by   a    majority    of   the 
owners  of  the  property  to  be  benefited,  so  as 
to  give  the  corporation  of  Chatham  jurisdic- 
tion to  enter  Dover  and  do  work  therein. — 
That  the  arbitrators  should  have  adjudicated 
npon   the   merits   of  the  appeal   against   the 
several. assessments  on  the  lots  and  roads  as- 
sessed, *as  their  award  was.  by  ss.  400  &  404 
of  46  Vict.  c.  18.  made  final,  subject  to  appeal 
only  to  the  High  Court  of  Judicature,  and  it 
was  not  a  matter  for  the  Court  of  Revision 
to  deal  with; — also  that  the  award  was  bad 
because  it  professed  to  be  a.  final  adjudication 
Against  Dover  upon  all  the  grounds  of  appeal 
stated   in   the  notice,  and  charged  every   lot 
and  road  so  assessed  with  the  precise  amount 
assessed  upon  them  respectively,  although,  by 
a  minute  of  the  arbitrators  who  signed  the 
award,  it  appeared  that  they  refused  to  ren- 
der any  award  upon  such  point  and  expressed 
their  intention  to  submit  to  the  Court  of  Re- 
8.  c.  D. — 16 


vision. — Further,  that  the  arbitrators  should 
have  allowed  the  appeal  against  the  assess- 
ment, and  their  award  should  have  been  set 
aside  on  the  merits,  because  the  evidence 
failed  to  shew  any  benefit  to  the  lots  or  roads 
in  Dover  which  were  assessed,  but  actually 
shewed  that  the  sur\'eyor  did  not  assess  them 
for  benefit  from  the  works,  but  for  reasons 
which  were  not  sufficient  under  the  statute, 
and  did  not  warrant  the  assessment.  Totcnship 
of  Chatham  and  North  Gore  v.  Towrtship  of 
Dover  Ea$t  and  West,  xii.,  321. 

2.  Negligence — Injuring  liahUity — Arbitra- 
tion— Right  of  action  —  Notice  of  action — 
Mandamus — Discretion  of  council— -Mainten- 
ance and  repair.] — By  s.  483  of  R.  S.  O. 
(1887)  c.  184,  owners  of  private  lands  in- 
jured by  drainage  works  are  to  be  indemnified, 
contested  claims  to  be  determined  by  arbitra- 
tion. Held,  that  it  is  only  when  the  act  causing 
the  injury  can  be  justified  as  the  exercise  of 
a  statutory  power,  that  the  party  injured 
must  seek  his  redress  in  the  mode  provided 
by  the  statute ;  the  right  of  action  at  common 
law  in  other  cases  has  not  been  taken  away 
by  the  statute. — Held,  also,  that  under  s.  569 
of  the  same  Act,  the  municipal  council,  on  a 
petition  for  drainage,  has  a  discretion  to  exer- 
cise in  regard  to  the  adoption,  rejection,  or 
modification  of  any  scheme  proposed  by  the 
engineer  or  surveyor;  and,  if  adopted,  it  is 
not  relieved  from  liability  for  injuries  caused 
by  any  defect  therein  or  in  the  construction 
of  the  work  or  from  the  necessity  to  provide 
a  proper  outlet  for  the  drain  when  made 
thereunder. — In  pursuance  of  a  petition  and 
surveyor's  report,  a  municipality  constructed 
drains  which  flowed  into  others  formerly  in 
use  and,  which  not  having  the  capacity  to 
carry  off  the  additional  volume  of  water,  be- 
came overcharged  and  flooded  the  lands  ad- 
joining. Held,  that  the  municipality  was 
guilty  of  neglect  of  the  duty  imposed  by  the 
Act  to  preserve,  maintain,  and  keep  the 
drains  in  repair,  and  were  liable  in  an  action 
for  damages  so  caused  to  the  lands.  Held, 
per  Strong  and  Gwynne,  J  J.  (Ritchie  and 
Patterson,  J  J.,  contra),  that  the  drains  caus- 
ing the  injury  being  wholly  within  the  limits 
of  the  initiating  municipality,  and  not  bene- 
fiting the  lands  in  an  adjoining  municipality, 
did  not  come  under  the  provisions  of  s.  583 
of  the  Act,  and  an  owner  of  injured  lands 
was  not  entitled  to  a  mandamus  under  that 
section. — Per  Ritchie,  C.J.,  and  Patterson,  J., 
s.  583  applied  to  said  drains,  but  a  mandamus 
could  not  issue  for  want  of  the  notice  required 
thereby. — Per  Strong  and  Gwjrnne,  JJ.,  that 

I  though  the  owner  was  not  entitled  to  the  sta- 
tutory mandamus  it  could  be  granted  under 

I  the   Ontario   Judicature   Act.        Williams   v. 
Township  of  Raleigh,  xxi.,  103. 

Note. — ^The  judgment  appealed  from  was 
reversed  and  set  aside,  the  judgment  of  the 
Chancery  Division  of  the  High  Court  of  Jus- 
tice varied  by  striking  out  directions  that  de- 
fendants should  repair  and  maintain  the  em- 
bankment of  "  Drain  No.  1,"  remove  the  em- 
bankment of  the  "Bell  Drain,"  stop  the  over- 
charging of  "Drain  No.  1,"  make  a  sufficient 
outlet  for  waters  brought  into  it  bv  subse- 
quently constructed  drains  to  avoid  the  over- 
flowing of  plaintiff's  lands  and  postponing 
the  issue  of  mandamus  till  defendants  could 
make  the  necessary  improvements.  As  so 
varied  the  Divisional  Court  judgment  was  re- 
stored. 

3.  Ontario  Municipal  Act—R.  K.  O.  (1887) 
c.  18 Jf,  s.  583 — Non-completion — Mandamus — 
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Maintenance  and  repair  —  Flooding  lands — 
Damages  —  Restoring  roads. 1  —  Under  the 
drainage  provisions  of  the  Municipal  Act,  R. 
S.  O.  (1887)  c.  184,  respondent  undertook 
the  construction  of  a  drain  along  the  town 
line  between  Chatham  and  Sombra,  but  the 
work  was  not  fully  completed  according  to 
the  plans  and  specifications,  and  owing  to  its 
imperfect  condition  the  drain  overflowed  and 
flooded  the  adjoining  lands  of  M.  who  joined 
in  an  action  against  the  township  alleging 
that  the  effect  of  the  work  on  the  drain 
was  to  stop  up  the  outlets  to  other  drains  in 
Sombra,  back  the  waters  thereof  and  flood 
roads  and  lands  in  the  township,  and  they 
asked  an  injunction  to  restrain  Chatham  from 
so  interfering  with  existing  drains  and  man- 
damus to  compel  the  completion  of  the  drain 
so  undertaken  as  well  as  damages  for  the  in- 
jury to  M/s  land  and  other  land  in  Sombra. 
Held,  affirming  the  judgment  appealed  from 
(18  Ont.  App.  R.  252),  that  M.  was  entitled 
to  damages,  and  reversing  it,  Taschereau,  J., 
dissenting,  and  Patterson.  J.,  hesitating,  that 
the  Township  of  Sombra  was  entitled  to  a 
■mandamus,  but .  the  original  decree  should  be 
varied  by  striking  out  the  direction  that  the 
work  should  be  done  at  the  cost  of  the  Town- 
ship of  Chatham,  it  not  being  proved  that  the 
original  assessment  was  sufficient.  Held,  per 
Ritchie,  C.J.,  Strong  and  Gwynne,  JJ.,  that 
fi.  583  of  the  Municipal  Act  providing  for 
mandamus  to  compel  the  making  of  repairs 
to  preserve  and  maintain  a  drain  does  not  ap- 
ply to  this  case  in  which  the  drain  was  never 
fully  made  and  completed,  but  that  the  Town- 
ship of  Sombra  was  entitled  to  a  mandamus 
under  Ont.  Jud.  Act,  R.  S.  O.  (1887)  c.  44 
Held,  further,  that  the  flooding  of  lands  was 
not  an  injury  for  which  the  Township  of 
Sombra  could  obtain  damages,  even  though  a 
general  nuisance  was  occasioned*  The  only 
pecuniary  compensation  to  which  Sombra  was 
entitled  .was  the  cost  of  repairing  and  restor- 
ing roads  washed  away. — Per  Patterson,  J. 
It  might  be  preferable  to  leave  the  judgment 
appealed  from  undisturbed  and  allow  the  ap- 
pellant to  work  out  its  remedy  under  s.  583 
of  the  Municipal  Act.  Totonship  of  8om}>ra 
V.  Township  of  Chatham,  xxi.,  306. 

4.  By-la\os — Drainage  Act  —  Petition  for 
drain — Withdrawal  of  name  from — Improper 
construction.] — The  action  was  brought  by 
Gibson  to  have  a  by-law  of  the  corporation 
quashed,  or,  in  the  alternative,  for  damages 
for  injury  to  his  property,  resulting  frbm  im- 
proper construction  and  want  of  repair  of  a 
drain  made  under  said  by-law.  The  ground 
upon  which  said  by-law  was  attacked  was 
that  the  plaintiff  had  withdrawn  from  the 
petition  and  there  were  not  sufficient  names 
on  it  without  hira. — The  trial  judge  held  that 
plaintiff  had  not  withdrawn  from  the  peti- 
tion, and  refused  to  quash  the  by-law.  He 
also  held  that  plaintiff  had  failed  to  prove  his 
allegations  in  the  statement  of  claim  on  which 
his  right  to  damages  was  founded.  The  Di- 
visional Court  reversed  this  decision  on  the 
first  ground,  and  held  the  by-law  invalid. 
The  Court  of  Appeal  for  Ontario  (21  Ont. 
App.  R.  504)  restored  the  original  judgment. 
— The  Supreme  Court  of  Canada  affirmed  the 
judgment  appealed-  from  and  dismissed  the 
appeal  with  costs.  Gihson  v.  Township  of 
T^orth  Easthope,  xxiv.,  707. 

5.  Aasessment-^Intermunicipal  obligations 
— Initiation  and   contributions — By-law — On- 


tario Drainage  Act,  1873—86  Vict.  e.  98  (O.) 
Se  Vict.  c.  S9  (0.)—R.  8.  O.  (1887)  c. 
ISJ^r-^nt  Mun.  Act,  1892—55  Vict.  c.  4^ 
(O.)] — ^The  provisions  of  the  Ontario  Muni- 
cipal Act  (55  Vict  c.  42,  s.  590),  that  if  a 
drain  constructed  in  one  municipality  is  used 
as  an  outlet,  or  will  provide  an  outlet  for  the 
water  of  lands  of  another,  the  lands  in  the 
latter  so  benefited  may  be  assessed  for  their 
proportion  of  the  cost,  applies  only  to  drains 
properly  so  called,  and  does  not  include  origi- 
nal watercourses  which  have  been  deepened  or 
enlarged.  —  If  a  municipality  constructing 
such  a  drain  has  passed  a  by-law  purporting 
to  assess  lands  in  an  adjoining  municipality 
for  contribution  to  the  cost,  a  person  whose 
lands  might  appear  to  be  affected  thereby,  or 
by  any  by-law  of  the  Adjoining  municipality 
proposing  to  levy  contributions  toward  the 
cost  of  such  works,  would  be  entitled  to  have 
such  other  municipality  restrained  from  pass- 
ing a  contributory  by-law,  or  taking  any  steps 
towards  that  end,  by  an  action  brought  before 
the  passing  of  such  contributory  by-law. 
Broughton  v.  Grey  and  Elma,  xxvii.,  495. 

6.  Ditches  and  Watercourses  Act,  1894 
(Ont.) — Owner  of  land — Declaration  of  own- 
ership— Award- — Defects  —  Validating  award 
—57  Vict,  c  55—58  Vict.  c.  54  {Ont.)]— A 
lessee  of  land  with  an  option  to  purchase  the 
fee  is  not  an  owner  who  can  initiate  pro- 
ceedings for  construction  of  a  ditch  under  The 
Ditches  and  Watercourses  Act,  1894,  of  On- 
tario. Township  of  Osgoode  v.  York  (24 
Can.  S.  0.  R.  282)  followed.-— If  the  initiat- 
ing party  is  not  really  an  owner  the  filing 
of  a  declaration  of  ownership  under  the  Act 
will  not  confer  jurisdiction. — Section  24  of 
the  Act,  which  provides  that  an  award  there- 
under, after  expiration  of  the  time  for  appeal- 
ing to  thQ  judge,  or  after  it  is  affirmed  on  ap- 
peal, shall  be  binding  notwithstanding  any 
defects  in  fortn  or  substance  either  in  the 
award  or  any  of  the  proceedings,  does  not 
validate  an  award  or  proceedings  where  the 
party  initiating  the  latter  is  not  an  owner. 
Township  of  McKUlop  v.  Township  of  Logan, 
xxix.,  702. 

7.  Improvement  of  natural  watercourses  — 
Artificial  watercourses  —  Embankments  — 
Dykes—'*  The  Drainage  Act,  1894  "—57  Vict, 
c.  56  (Ont.) — '*  The  Ontario  Drainage  Act, 
187S  "— v"  The  Municipal  Drainage  Aid  Act  " 
—S6  Vict.  c.  S9  —  $6  Vict.  c.  4S  (Ont.)  — 
"  Benefit  "  assessment — "  Injuring  luibUity  " 
— **  Outlet  liability  "  —  Assessment  of  wild 
lands — Construction  of  statute.]  —  The  On-  . 
tario  Act,  57  Vict.  c.  56,  has  not  abrogated 
the  fundamental  principle  underlying  the  pro- 
visions of  the  previous  Acts  of  the  legislature 
respecting  the  powers  of  municipal  institu- 
tions as  to  assessments  for  the  improvement 
of  particular  lands  at  the  cost  of  the  owners 
which  rests  on  the  maxim  qui  sentit'  commo- 
dum  sentire  debet  et  onus — Lands  from  which 
no  water  is  caused  to  flow  by  artificial  means 
into  a  drain  having  its  outlet  in  another 
municipality  than  that  in  which  it  was  initi- 
ated cannot  be  assessed  for  **  outlet  liability  " 
under  said  Act. — -"Where  a  drainage  work  in- 
itiated in  a  higher  municipality,  obtains  an 
outlet  in  a  lower  municipality,  the  assessment 
for  *'  outlet  liability  "  therein  is  limited  to  the 
cost  of  the  work  at  such  outlet. — ^Every  assess- 
ment, whether  for  "injuring  liability"  or  for 

'*  outlet  liability  "  must  be  made  upon  consid- 
eration of  the  special  circumstances  of  ea<?h 
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particular  case  and  restricted  to  the  mode 
prescribed  by  the  Act.  In  every  case  there 
mast  be  apparent  water  which  is  caused  to 
flow  by  an  artificial  channel  from  the  lands 
to  be  assessed  into  the  drainage  work  or  upon 
other  lands  to  their  injury,  which  water  is  to 
be  carried  off  by  the  proposed  drainage  work. 
— ^Assessment  for  **  benefit "  under  the  Act 
must  have  reference  to  the  additional  facilities 
afforded  by  the  proposed  drainage  work  for 
the  drainage  of  ail  lands  within  the  area  of 
the  proposed  work,  and  may  vary  according 
to  difference  of  elevation  of  the  respective  lots, 
the  quantity  of  water  to  be  drained  from 
each,  their  distances  from  the  work  and  other 
like  circumstances. — Section  75  of  that  Act 
only  authorises  an  assessment  for  repair  and 
maintenance  of  an  artificially  constructed 
drain.  The  cost  of  widening  and  deepening 
a  natural  watercourse  for  the  purpose  of 
draining  lands  is  not  assessable  upon  particu- 
lar lands  under  said  s.  75,  but  must  constitute 
a  charge  upon  the  general  funds  of  the  muni- 
cipality.— In  the  present  case,  the  scheme 
proposed  was  mainly  for  the  reclamation  of 
drowned  lands  in  a  township  on  a  lower  level 
than  that  of  the  initiating  municipality,  and 
such  works  are  not  drainage  works  within  the 
meaning  of  said  s.  75  for  which  assessments 
can  be  levied  thereunder,  nor  are  they  works 
by  which  the  lands  in  the  higher  township 
can  be  said  to  have  been  benented.  Suther- 
land-Innet  Co.  v.  Township  of  Romney,  xxx., 

8.  Contract  —  Drainage  —  Intermunidpal 
fcorka — Damages  —  Guarantee  —  Continuing 
liability.^ — ^The  City  of  Montreal,  having  a 
sewer  suffident  for  all  its  purposes  within  its 
limits  and  through  lands  lying  on  a  lower 
level  than  those  of  the  adjoining  municipali- 
ties of  Ste.  Cun6gonde,  St.  Henri,  and  West- 
mount,  entered  into  an  agreement  in  writing 
with  Ste.  Cun^gonde  by  which  the  last  named 
city  was  permitted  to  connect  its  sewers  with 
the  McHitreal  sewer  in  question  for  drainage 
purposes,  and  by  the  same  agreement,  the 
City  of  Montreal  consented  that  the  City  of 
Ste.  Cun6gonde  should  allow  the  two  other 
municipalities  to  make  connections  with  its 
sewers,  so  connected,  in  such  a  manner  that 
waters  coming  from  such  three  higher  muni- 
cipalities should  be  drained  through  the  Mon- 
treal sewer.  The  privilege  was  granted  on 
condition  that  the  connection  with  the  Mon- 
treal sewer  should  be  made  by  Ste.  Cun^gonde 
at  its  own  cost  and  to  the  entire  satisfaction 
of  the  Montreal  engineers;  that  Ste.  Cund- 
gonde  should  guarantee  Montreal  against  aU 
**  damages  which  might  result  whether  from 
the  connection  of  said  sewers  or  works  neces- 
sary "  in  connection  therewith,  as  well  to  the 
City  of  Montreal  as  to  other  persons  or  cor- 
porations, and  Ste.  Cun^gonde  bound  itself 
to  pay  and  reimburse  to  the  said  City  of 
Montreal  all  sums  of  money  that  the  latter 
might  be  "  called  upon  and  condemned  to  pay 
on  account  of  such  damages  and  the  costs  re- 
sulting therefrom."  In  case  of  the  Montreal 
sewer  becoming  insufficient,  and  its  capacity 
rcKiuiring  to  be  increased,  or  a  new  sewer  con- 
structed, it  was  provided  that  Ste.  Cun6gonde 
should  contribute  proportionately  to  the  cost 
of  constructing  the  new  works.  The  Ste. 
Cun6gonde  sewer  was  accordingly  connected, 
and  the  other  municipalities,  upon  entering 
into  similar  agreements  with  the  city  of  Ste. 
Cun^gonde,  were  permitted  by  Ste.  Cun6- 
gonde  to  make  connections  with  its  sewers 
whereby  their  lands  were  also  drained  through 


the  Montreal  sewer,  the  agreements  of  the 
two  last  municipalities  binding  them  as  the 
arrihre-garants,  respectively,  of  the  City  of 
Ste.  Cun^gonde.  In  an  action  by  the  City 
of  Montreal  to  recover  from  Ste.  Cunfigonde 
damages  which  it  had  been  compelled  to  pay 
for  the  flooding  of  cellars  by  waters  from  the 
sewer  in  question,  the  arrihre-garants  were 
made  parties  by  the  principal  defendant  on 
demands  in  warranty: — Held,  that  the  guar- 
antee in  question  bound  the  several  higher 
municipalities  for  all  damages  resulting  not 
only  from  the  act  of  making  the  actual  con- 
nection of  the  sewers,  but  also  for  damages 
that  might  be  subsequently  occasioned  from 
time  to  time  on  account  of  the  user  by  them 
of  the  Montreal  sewer  for  drainage  purposes. 
Held,  also,  that,  as  the  City  of  Montreal  had 
not  obliged  itself  to  construct  additional  or 
new  works  within  any  fixed  time  in  case  of 
insufficiency,  the  adjoining  municipalities 
were  not  relieved  from  any  of  their  liabilities 
on  account  of  postponement  of  construction 
of  such  works  by  the  City  of  Montreal.  Held, 
further,  that  the  judgment  awarding  damages 
against  the  City  of  Montreal  being  a  matter 
between  third  parties  and  not  res  judicata 
against  the  other  municipal  corporations  in- 
terested, the  said  City  of  Montreal  was  only 
entitled  to  recover  by  its  suit  against  Ste. 
Cun6gonde,  such  damages  as  might  be  shewn 
to  have  resulted  from  the  connection  and  user 
of  the  sewers  under  the  agreement;  that  the 
City  of  Montreal,  when  sued,  was  not  obliged 
to  summon  its  warrantor  into  the  action  for 
damages,  but  could,  after  condemnation,  re- 
cover such  damages  by  separate  action  under 
the  contract ;  that  it  was  not.  by  the  terms  of 
the  contract,  a  condition  precedent  to  action 
by  the  City  of  Montreal,  that  it  should  first 
submit  to  a  judicial  condemnation  in  liquida- 
tion of  such  damages;  and  that,  as  between 
the  City  of  Ste.  Cun^gonde  and  the  arrihre- 
garants,  their  contracts  bound  them,  respec- 
tively, to  pay  such  damages,  with  interest 
and  costs  in  proportion  to  the  areas  drained 
by  them  respectively  into  the  Montreal  sewer. 
City  of  Montreal  v.  City  of  Ste.  Cunigonde; 
City  of  Ste,  Cun^gonde  v.  Citv  of  St.  Henri; 
Oity  of  Ste,  Cunigonde  v.,  Toton  of  West- 
mount,  xxxii.,  135. 

9.  Intermunicipal  works — Removal  of  o}>- 
struction — Municipal  Act,  1883,  s.  510  {Ont.) 
Municipal  Amendment  Act,  1886,  s.  22 — Re- 
port of  engineer,] — In  18^4  a  petition  was 
presented  to  the  council  of  Elizabethtown 
asking  for  the  removal  of  a  dam  and  other 
obstructions  to  Mud  Creek  into  which  the 
drainage  of  the  township  and  <tf  Augusta 
adjoining  emptied.  The  council  had  the 
creek  examined  by  an  engineer  who  presented 
a  report  with  plans  and  estimates  of  the 
work  to  be  done  and  an  estimate  of  the  cost 
and  proportion  of  benefit  to  the  respective 
lots  in  each  township.  The  council  then 
passed  a  by-law  authorizing  the  work  to  be 
done  which  was  afterwards  set  aside  on  the 
ground  that  the  removal  of  an  artificial  ob- 
struction was  not  contemplated  by  the  law 
then  in  force,  s.  570  of  the  Municipal  Act, 
1883.  In  1886  the  Act  was  amended  and  a 
fresh  petition  was  presented  to  the  council  of 
Elizabethtown  which  again  instructed  the  en- 
gineer to  examine  the  creek  and  report.  The 
engineer  did  not  again  examine  it  (its  condi- 
tion had  not  changed  in  the  Interval )  but  pre- 
sented to  the  council  his  former  report,  plans, 
specifications    and    assessments,    and    another 
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by-law  was  passed  by  which  the  work  was 
done.  In  an  action  to  recover  from  Augusta 
its  proportion  of  the  assessment: — Held,  af- 
firming the  judgment  of  the  Court  of  Appeal 
(2  Ont.  L.  R.  4)  Strong,  O.J.,  dissenting, 
that  the  amendment  in  1886  to  s.  570  x>i  the 
Municipal  Act,  1883,  authorized  the  council 
of  Elizabethtown  to  cause  the  work  to  be 
done  and  claim  from  Augusta  its  proportion 
of  the  cost. — Held,  further,  reversing  said 
judgment,  that  the  report  of  the  engineer  was 
sufficient  without  a  fresh  examination  of  the 
creek  and  preparation  of  new  plans  and  a 
new  assessment.  Totonship  of  Elizahethtown 
V.  Totontihip  of  Augusta,  xxxii.,  295. 

10.  Municipal  work  —  Improper  construc- 
tion— Action  by  ratepayer. 

See  Estoppel,  3. 

11.  Adjoining  municipalities  —  Defective 
scheme  —  Tort-feasors  —  Drainage  Trials 
Act,  54  Vict,  c.  51  —  Powers  of  referee  — 
Negligence, 

See   Municipal   Corporation,   86. 

12.  Award  hy  drainage  referee  —  Appeal — 
Jurisdiction — 54  Vict.  c.  51   {Ont.) 

See  Appeal,  354. 

13.  R.  S,  O.  (1887)  c.  220— Requisition  for 
drain  —  Owner  of  land  —  Meaning  of  term 
**  owner.'' 

See  Municipal   Corporation.   87. 

14.  Municipal  by-law  —  Special  assess- 
ments —  Powers  of  councils  as  to  additional 
necessary  works  —  Ultra  vires  resolutions — 
Executed  contract. 

See  Municipal  Corporation,  90. 

15.  Aggravation  of  natural  servitude  — 
Flow  of  water  —  Sewage  —  Lands  on 
lower  level — Damages — Art.  501  C.  C. 

See  Easement,  1. 

16.  Assessment  —  Extra  cost  of  intermuni- 
dpal  works— R.  S.  O.  (1877)  c.  174—46  Vict, 
c.  18  (Ont.) — By-law — Repairs  —  Misappli- 
cation of  funds — Negligence — Damages. 

See  Watercourses,  2. 

17.  Easement  —  Adjoining  properties  of 
land  —  Injury  by  surface  water  —  Different 
levels. 

See  Watercourses,  3. 

18.  Municipal  drains  —  Continuing  tres- 
pass— Limitation  of  actions — Actions  ex  de- 
lictu—58  Vict.  c.  4,  s.  295  (N.  8.) 

See  Municipal  Corporation,  94. 

19.  Qualification  of  petitioner  —  "  Last 
revised  assessment  roll  " — R.  S.  O.  (1897)  c. 
225 — Costs  of  non-appealing  party. 

See  Costs,  75. 


DRIVINO  LOGS. 

See  Ri>'ERS  and  Streams — Watercourses. 


DRUGGISTS. 

See  Pharmacy. 


DRUGS. 

Unlicensed  sale — '*  Quebec  Pharmacy  Act:' 
See  Statute,  36. 


DURESS. 

1.  Assignment  for  benefit  of  creditors  — 
Pressure— Criminal  process — Stifling  criminal 
•charge  —  Extortion.^  —  S.,  a  trader  in  Yar- 
mouth, N.S.,  had  a  number  of  creditors  in 
Montreal.  J.,  one  of  such  creditors,  preferred 
a  criminal  charge  against  S.,  sent  a  detective 
to  Yarmouth  with  a  warrant,  caused  such 
warrant  to  be  indorsed  by  a  local  magistrate 
and  had  S.  brought  to  Montreal,  when  the 
other  creditors  there  issued  writs  of  capias 
for  their  respective  claims.  The  father  of  S. 
came  to  Montreal,  and  in  consideration  of  the 
release  of  S.  on  both  the  civil  and  criminal 
charges,  transferred  all  his  property  for  the 
benefit  of  the  Montreal  creditors,  and  S.  was 
released  from  gaol,  having  given  his  own 
recognizance  to  appear  on  the  criminal 
charge.  In  the  settlement,  to  the  claims  of 
the  creditors  was  added  the  costs  of  both  the 
civil  and  criminal  suits.  In  a  suit  to  set 
aside  the  transfer  as  being  obtained  by  duress 
and  to  stifle  the  criminal  prosecution,  the  evi- 
dence shewed  that  the  creditors,  in  taking  the 
proceedings  they  did,  expected  to  obtain  the 
security  of  the  friends  of  S. — Held,  afllrming 
the  judgment  appealed  from  (20  N.  S.  Rep. 
378),  that  the  nature  of  the  proceedings  and 
the  evidence  clearly  shewed  that  the  criminal 
process  was  only  used  for  the  purpose  of 
getting  S.  to  Montreal  to  enable  the  creditors 
to  put  pressure  on  him,  in  order  to  get  their 
claims  paid  or  secured,  and  the  transfer  made 
by  the  father  under  such  circumstances  was 
void.    Shorey  v.  Jones,  xv.,  398. 

2.  Conveyance — Duress — Undue  pressure  — 
Trust  property.^ — The  owner  of  land  having 
died  intestate  leaving  several  children,  W^.  R. 
received  from  the  others  a  deed  conveying  to 
him  the  entire  title  in  the  land  in  considera- 
tion of  his  paying  all  debts  against  the  intes- 
tate estate  and  those  of  a  deceased  brother. 
Subsequently  W.  R.  borrowed  money  from  his 
sister  and  gave  her  a  deed  of  the  land,  on 
learning  w^hich  B.,  a  creditor  of  W.  R.,  accused 
the  latter  of  fraud  and  threatened  him  with 
criminal  prosecution,  whereupon  he  induced 
his  sister  to  execute  a  re-conveyance  of  the 
land  to  him  and  then  give  a  mortgage  to  B. 
The  re-conveyance  not  having  been  properly 
acknowledged  for  registry  purposes,  was  re- 
turned to  the  sister  to  have  the  defect 
remedied,  but  she  had  taken  legal  advice  in 
the  meantime  and  destroyed  the  deed.  B.  then 
brought  an  action  against  W.  R.  and  his  sister 
to  have  the  deed  to  the  latter  set  aside  and 
his  mortgage  declared  a  lien  on  the  land. 
Held,  affirming  the  judgment  of  the  Supreme 
Court  of  Nova  Scotia  (30  N.  S.  Rep.  405), 
that  the  sister  of  W.  R.  was  entitled  to  a 
first  lien  on  the  land  for  the  money  lent  to 
her  brother;  that  the  deed  of  re-conveyance 
tv>  W.  R.  had  been  obtained  by  undue  in- 
fluence and  pressure  and  should  be  set  aside, 
aild  B.  should  not  be  allowed  to  set  it  up. 
Burris  v.  Rhind,  xxix,,  498. 

3.  Will — Capacity  of  testator — Undue  in- 
fluence.]— A  codicil  to  a  will  executed  shortly 
before  the  testator's  death,  increasing  the  pro- 
vision made  -  by  a  former  codicil  for  a  niece 
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of  his  wife  who  hm  lived  with  him  forHirly 
thirty  years,  for  a  considerable  portion  of 
which  she  was  his  housekeeper,  was  attacked 
as  having  been  executed  on  account  of  undue 
influence  by  the  niece.  Held,  reversing  the 
judgment  of  the  Supreme  Court  of  Nova 
Scotia,  Taschereau  and  Sedgewick,  JJ.,  dis- 
senting, that  as  the  testator  was  shewn  to  be 
capable  of  executing  a  will  at  the  time  he 
made  the  codicil,  considering  the  relations  be- 
tween him  and  his  niece  even  if  it  had  been 
proved  that  she  urged  him  to  make  better 
provision  for  her  than  he  had  previously  done 
such  would  not  have  amounted  to  undue  in- 
fluence. Heldy  also,  following  Ferera  v.  Perera 
([1901]  A.  C.  354),  that  even  if  there  was 
ground  for  saying  that  the  testator  was  not  at 
the  time  of  execution  capable  of  making  a  will, 
if  he  were  when  he  gave  the  instructions  the 
codicil  would  still  have  been  valid.  Kaulbm:h 
V.  Arehboldj  In  re  Archhold,  xxxi.,  387. 

4.  Promissory  note — Duress  —  Verdict  of 
;tfry.] — In  an  action  against  the  maker  of  a 
promissory  note,  the  local  manager  of  the 
plaintiff  bank,  the  defence  was  that  he  had 
been  coerced  by  the  head  manager,  under 
threats  of  dismissal  and  criminal  prosecution, 
into  signing  the  note  to  cover  up  deficits  in 
customers'  accounts  in  which  he  had  no  per- 
sonal interest.  His  evidence  at  the  trial  to 
the  same  effect  was  denied  by  the  head  man- 
ager. Held,  that  the  jury  having  believed  the 
defendant's  account  and  given  him  a  verdict 
which  the  evidence  justified,  such  verdict  ought 
to  stand.  Western  Bank  of  Canada  v.  MoiAll, 
xxxii.,  581. 

5.  Frond  —  False  inventory  —  Compromise 
action  to  annul. 

See  Pabtition,  1. 

G.  Payment  under  threat  of  criminal  pro- 
secution— Hip^tition  de  I'indu — Ratification — 
lirror  as  to  fact. 

See  Mistake,  3. 
AJfD  see  FoBCE — ^Pbessube. 


DUTIES. 

1.  Provincial  honds  —  Succession  duties — 
Property  exempt — Sale  under  will — Duty  on 
ptoceedi- — Costs — Proceedings  by  or  against 
the  Croton.^ — Debentures  of  the  Province  of 
Xova  Scotia  are.  by  statute,  "not  liable  to 
taxation  for  provincial,  local  or  municipal 
purposes "  in  the  province.  L.  by  his  will, 
after  making  certain  bequests,  directed  that 
the  residue  of  his  property,  which  included 
some  of  these  debentures,  should  be  converted 
into  money  to  be  invested  by  the  executors  and 
held  on  certain  specified  trusts.  This  direc- 
tion was  carried  out  after  his  death,  and  the 
Attorney-General  claimed  succession  duty  on 
the  whole  estate.  Held,  affirming  the  judg- 
ment appealed  against  (35  N.  S.  Rep.  223), 
Sedgewick  and  Mills,  JJ.,  dissenting,  that  al- 
though the  debentures  themselves  were  not 
liable  to  the  duty  either  in  the  hands  of  the 
executors  or  of  the  purchasers,  the  proceeds 
of  their  sale  when  passing  to  legatees  were. — 
Costs  will  be  given  for  or  against  the  Crown 
as  in  other  cases.  Lovitt  v.  Attorney-General 
of  Nova  Scotia,  xzxiii.,  350. 


2.  Illegal  distilleries — Penalties  —  Vice- Ad- 
miralty Courts— -Jurisdiction. 

See  Constitutional  Law,  18. 

3.  Customs  duties — Duties  on  goods — For- 
eign built  ship — Customs  Tariff  Act,  1897, 
».  4'. 

See  Customs.  4. 

4.  Duties  on  export  of  lumber— improper 
l^^  —  Payments  of  interest  —  Liability  of 
Crown  for  further  interest. 

See  Interest,  10. 

And    see    Customs — Excise — Inland    Re- 
venue. 


DUTY. 


Master  and  servant — Negligence — "  Quebec 
Factories  Act  "—R.  S.  O.  arts.  3019  to  3058— 
C.  C.  art.  1053 — Civil  responsibility — Acci- 
dent, cause  of  —  Conjecture — Evidence — Onus 
of  proof— Statutable  duty,  breach  of— Police 
regulations. 

See  Master  and  Servant,  12. 

And  see  Negligence. 


^'DTUrO    WITHOUT    ISSUE." 

1.  WiU,  construction  of — Executory  devise 
ovet^--Conditional  fee  —  Life  estate— Estate 
tail.]— A  testator  died  in  1856,  having  pre- 
viously made  his  last  will,  divided  into  num- 
bered paragraphs  by  which  he  devised  his  pro- 
perty amongst  certain  of  his  children.  By 
the  third  clause  he  devised  lands  to  his  son 
F.  on  attaining  the  age  of  21  years— "  giv- 
ing the  executors  power  to  lift  the  rent  and  to 
rent,  said  executors  paying  F.  all  former 
rents  due  after  my  decease  up  to  his  attain- 
ing the  age  of  21  years,  and  by  a  subsequent 
clause  be  provided  that  "  at  the  death  of  any 
one  of  my  sons  or  daughters  having  no  issue, 
their  property  to  be  divided  equally  among  the 
survivors."  F.  attained  the  age  of  21  years 
and  died  in  1803,  unmarried  and  without  issue. 
Held,  that  neither  the  form  nor  the  language 
used  in  the  will  would  authorize  a  departure 
from  the  general  rule  as  to  construction  ac- 
cording to  the  ordinary  grammatical  meaning 
of  the  words  used  by  the  testator,  and  that, 
as  there  would  be  no  absurdity,  repugnanCfe,  or 
inconsistency  in  such  a  construction  of  the 
will  in  question,  the  subsequent  clause  limiting 
the  estates  bequeathed  by  an  executory  devise 
over  must  be  interpreted  as  referring  to  all 
the  property  devised  to  the  testator's  sons 
and  daughters  by  the  preceding  clauses  of  the 
will.  Held,  further,  that  the  gift  over  should 
be  construed  as  havinjj  reference  to  failure  of 
issue  at  the  death  of  the  first  devisee,  who 
thus  took  an  estate  in  fee  subject  to  the 
executory  devise  over.  Crawford  v.  Broddy, 
xxvL,  345. 

2.  Construction  of  will — Executory  devise 
over — Contingencies  —  *'  Revert  " — Dower — 
Annuity — Election  by  widow — Devolution  of 
Estates  Act-^S  Vict.  (O.)  «.  28 — Conditions 
in  restraint  of  marriage — "  The  Wills  Act  of 
Ontario,*'  R.  S.  O.  (1887)  c.  109,  s.  30. 

See  Will,  15. 
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3.  WiU — Devise  to  two  sons — Devise  over 
of  one  share — Cotidition — Context — Codicil, 

See  Will,  16. 

4.  Statute^  construction  of — Estates  tail. 
Acts  abolishing — K.  iS.  ^.  !S.  (1  ser.)  c.  Ud 
—It.  S.  A.  S,  (2  scr.)  c.  112^R.  8.  N.  8. 
{3  ser.)  c.  111—^3  I  ict.  c.  2  (A\  8,)—\Vm— 
Construction  of — Executory  devise  over — ** Dy- 
ing without  issue  " — "  Lawful  heirs  " — '*Heirs 
of  the  body  '* — Estate  in  remainder  expectant 
—Statutory  title— R.  S,  N.  S.  (2  ser.)  o.  114 
ss.  23  and  24 — Title  by  wiU — Conveyance  by 
tenant  in  tail. 

See  Will.  18. 

5.  WUl — Constrwction  of — Words  of  futur- 
ity— Life  estate — Joint  lives — Time  for  ascer- 
tainment of  class — Survivor  dying  without  is- 
sue— *•  Lawful  heirs." 

See  Will.  84. 


EASEMENT. 

1.  Drainage,  1-3. 

2.  Light  and  Aib,  4,  5. 

3.  Mebgeb,  6. 

4.  Party  Wall,  7. 

5.  Plan  of  Sub-division,  8. 

6.  Railway  Crossing,  9,  10. 

7.  Right  of  Way,  11-15. 

8.  Riparian  Rights,  16-18. 

9.  User,  19,  20. 


1.  Drainage. 

1.  Aggravation  of  natural  servitude — Dam- 
ages— Drainage — Art.  501  C.  C] — The  pro- 
prietor  of  a  superior  tenement,  who  has  in- 
creased and  aggravated  the  servitude  appur- 
tenant thereto,  over  adjoining  lands  of  a  lower 
level,  remains  liable  for  damages  resulting 
therefrom,  notwithstanding  that  he  has  com- 
plied with  the  directions  of  the  judgment  de- 
claring the  aggravation  by  the  re-construction 
in  a  proper  manner  of  the  drain  by  which  the 
natural  servitude  had  been  increased.  (See 
15  R.  L.  391;  19  R.  L.  620;  21  R.  L.59.) 
Vineberg  et  vir  v.  hampson,  27th  February, 
1890. 

2.  Adjoining  proprietors  of  land — Different 
levels  —  Injury  by  surface  water  —  Water- 
course.]— O.  and  S.  were  adjoining  proprietors 
of  land  in  the  Village  of  Frankford,  Ont.,  that 
of  O.  being  situate  on  a  higher  level  than  the 
other.  In  1875  improvements  were  made  to  a 
drain  discharging  upon  the  premises  of  S.,  and 
a  culvert  was  made  connecting  with  it.  In 
1887.  S.  erected  a  building  on  his  land  and 
cut  off  the  wall  of  the  culvert,  which  projected 
over  the  line  of  the  street,  which  resulted  in 
the  flow  of  water  through  it  being  stopped  and 
backed  up  on  the  land  of  O..  who  brought  an 
action  against  S.  for  the  damage  caused  there- 
by. Held,  affirming  the  judgment  appealed 
from  (24  Ont.  App.  R.  526).  that  S.  having 
a  right  to  cut  off  the  part  of  the  culvert  which 
projected  over  his  land  was  not  liable  to  O. 
for  the  damage  so  caused,  the  remedy  of  the 
latter,  if  he  had  any,  being  against  the  muni- 
cipality for  not  properly  maintaining  the 
drain.    Ostrom  v.  SUls,  xzviii.,  485. 


3.  ^^spass — Damages — Equitable  interest 
— MtKcipal  by-law — Registration — Notice — 
R.  S.  O.   (1871)   c.  114. 

See  Municipal  Corporation,  89. 

And  sec  Drainage  —  Riparian  Rights — 
Rivers  and  Streams — Watercourses. 


2.  Light  and  Air. 

4.  Light  and  air — Twenty  years*  use — Pre- 
scription— Misdirection — Measure  of  damages 
— New  trial.] — Action  on  the  case  for  ob- 
structing plaintiff's  lights.  Plaintiff  and  de- 
fendant were  owners  of  contiguous  houses. 
Defendant's  house  was  built  prior  to  1853  for 
B.,  who  in  that  year  conveyed  it  to  S.,  who 
deeded  to  H.,  from  whom  plaintiff  purchased 
under  registered  deed.  In  1853,  whilst  de- 
fendant's house  was  occupied  by  R.  a  tenant 
of  S.,  the  house  owned  by  plaintiff  was  built 
for  A.  from  whom,  through,  several  mesne  con- 
veyances, plaintiff  derived  title.  W^hilst  plain- 
tiff's house  was  in  course  of  erection,  two 
windows  were  placed  in  the  gable  end  of  it 
to  afford  light  and  air  to  attic  bedrooms. 
These  windows  overlooked  the  house  which  B. 
had  erected.  A.  began  to  live  in  the  house 
about  December,  1854.  The  windows  re- 
mained unobstructed  until  August,  1874,  when 
defendant,  by  raising  his  house  and  putting 
a  mansard  roof  upon  it,  caused  the  obstruction 
complained  of,  by  closing  up  the  lower  half 
of  die  windows. — ^There  'was  no  evidence  of 
express  grant  of  an  easement,  plaintiff  relying 
upon  20  years'  uninterrupted  enjoyment.  For 
defendant  it  was  shewn  by  S.  that  he  never 
gave  A.  permission  to  place  the  windows,  and 
that  he  did  not  notice  them  till  after  he  had 
sold  in  1857.  S.  saw  A.'s  house  built.  De- 
fendant had  examined  the  records,  and  there 
was  no  grant  of  an  easement  in  the  lights  in 
question;  he  was  ignorant  of  the  windows 
when  he  bought,  in  1874,  and  did  not  know  of 
them*  till  the  obstruction  was  made.  The  evid- 
ence was  not  certain  as  to  when  R.'s  tenancy 
terminated.  No  question  appears  to  have  been 
raised  at  the  trial  as  to  the  time  her  lease 
terminated,  nor  was  this  point  left  to  the  jury, 
the  contention  of  plaintiff's  counsel  being  that 
time  began  to  run  from  the  period  when  the 
windows  were  put  in,  and  that  the  tenancy  had 
nothing  to  do  with  the  question.  The  trial 
judge  directed  the  jury  that  **  if  S.,  the  owner 
of  the  land,  did  not  occupy  the  land  himself, 
but  it  was  occupied  by  his  tenants,  then  he 
would  not  be  bound  by  the  user,  unless  he 
knew  of  the  windows  being  there ;  if  he  knew 
of  the  windows  being  there,  and  did  not  ob- 
struct them  within  twenty  years,  he  would 
be  bound,  and  the  tenancy  had  nothing  to  do 
with  the  question ;"  and  as  to  measure  of  dam- 
ages :  "  The  fair  measure  would  be  what  it 
would  cost  the  plaintiff  to  make  such  alter- 
ations in  his  house  as  would  admit  the  same 
quantity  of  light  and  air  as  he  had  before  the 
defendant  raised  his  roof." — The  jury  found 
for  plaintiff  for  $400. — A  rule  nisi  for  a  new 
trial  was  discharged.  Held^  reversing  the 
judgment  appealed  from  (2  Pugs.  &  Bur. 
503),  1.  that  the  duration  of  R.'s  tenancy  was 
a  proper  question  for  the  jury,  and  it  should 
have  been  left  to  them  without  the  qualifica- 
tion that  it  made  no  difference  if  S.  had  know- 
ledge of  the  existence  of  the  windows;  for  if 
the  tenancy  continued  after  August.  1854, 
there  was  manifestly  no  user  for  20  years 
with  the  consent  or  acquiescence  of  defend- 
ant and  those  through  whom  he  claimed,  for 
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S.,  then  owner  of  the  fee,  would  have  had  no 
right  to  enter  upon  the  possession  of  his  ten- 
ant for  the  purpose  of  obstructing  the  lights. 
Angtu  v.  Dalion  (6  Ann.  Gas.  740)  referred 
to.  2.  There  w^as  misdirection  as  to  measure 
of  damages;  the  plaintiff  should  have  been 
limited  to  recovery  in  respect  of  loss  and  in- 
convenience caused  by  darkening  his  windows 
up  to  the  time  action  was  brought,  ^and  for 
future  damages  he  could  bring  successive  ac- 
tions from  time  to  time  as  long  as  the  nuisance 
continued.  Pugsley  v.  Ring,  Cass.  Dig.  (2 
ed.)   241. 

5.  Windows — Overhanging    roof — Right    of 
view, 

86e  Title  to  Land,  41. 


3.  Merger. 

6.  Unity  of  ownership — Easements  apparent 
and  non-apparent — Quasi-easement  —  Subse- 
quent grants  —  Implied  reservation  —  Implied 
grant.} — One  piece  of  land  cannot  be  said  to 
be  burdened  by  an  easement  in  favour  of  an- 
other when  both  belong  absolutely  to  the  same 
owner,  who  has,  in  the  exercise  of  his  own 
unrestricted  right  of  enjoyment,  the  power  of 
using  both  as  he  thinks  fit  and  of  making  the 
use  of  one  parcel  subservient  to  that  of  the 
other  if  he  chooses  so  to  do, — and  if  the  title 
to  different  parcels  comes  to  be  vested  in  the 
same  owner,  there  is  an  extinguishment  of 
any  easements  which  may  previously  have  ex- 
isted, a  species  of  merger  by  which  what  may 
have  been,  whilst  the  different  parcels  were  in 
separate  hands,  legal  easements,  cease  to  be 
so.  and  become  mere  easements  in  fact — quasi 
easements. — If  the  quasi  servient  tenement  is 
subsequently  first  conveyed  without  expressly 
providing  for  the  continuance  of  the  ease- 
ments, there  is  no  implied  reservation  for  the 
benefit  of  the  land  retained  by  the  grantor,  ex- 
cept of  easements  of  necessity,  and  no  distinc- 
tion is  to  be  made  for  this  purpose  between 
easements  which  are  apparent  and  those  which 
are  non-apparent. — If  the  dominant  tenement 
is  first  granted,  all  quasi  easements  which  have 
been  enjoyed  as  ai>pendant  to  it  over  a  quasi 
servient  tenement '  retained  by  the  grantor, 
pass  by  implication.    Attrill  v.  Piatt,  x.,  425. 


4.  Party   Wall. 

7.  Party    wall — Visible    incumbrance — No- 
tice— Conveyance — Registration — Trespass. 
See  Deed,  41. 


5.  Plan  of  Sub-division. 

8.  Alteration  of  sale  plan — Lease  according 
to  new  plan — Acceptance  by  purchaser — Es- 
toppel.}— The  lane  shewn  on  a  sale  plan  as 
running  in  rear  of  a  lot  purchased  was  closed 
before  registration  of  the  plan,  and  the  pur- 
chaser subsequently  accepted  a  lease  describ- 
ing the  lot  according  to  a  plan  shewing  the 
lane  in  rear  as  closed.  Heidt  (affirming  11 
Ont,  App.  416),  that  the  purchaser  was,  by 
such  acceptance,  estopped  from  claiming  a 
right  of  way  over  the  land  shewn  as  a  lane  in 
the  sale  plan. — Per  Gwynne,  J.  Though  the 
advertisement  of  the  public  sale  stated  "  lanes 
run  in  rear  of  the  several  lots,"  the  contract 


evidmced  thereby  and  by  the  public  sale  gave 
tlie  purchaser  no  right  to  use  the  lane  after- 
wards closed.  Carey  v.  City  of  Toronto,  xiv., 
172. 


6.  Railway  Crossing. 

9.  Farm    crossing  —  Cattle-pass  —  Trestle 
bridge — Embankment. 

See  Railways,  42. 

10.  Right    of    way — Farm    crossing — Pre- 
scription. 

See  Railway,  44. 


7.  Right  of  Way. 

11.  User — Adjoining  lands — Way  of  neces- 
sity— License — Prescription  —  Agreement  for 
right  of  way.} — In  an  action  for  obstructing 
a  right  of  way  plaintiff  claimed  use  both  by 
prescription  and  agreement,  and  also  that  by 
&ie  agreement  the  way  was  wholly  over  de- 
fendant's land.  Plaintiff  acquired  the  land 
from  his  father  who  retained  the  adjoining 
land  which  was  eventually  conveyed  to  de- 
fendant, and  after  so  acquiring  it.  continued 
to  use  a  track  over  the  adjoining  land,  mostly 
through  bush  land,  to  reach  the  concession 
line,  and  his  claim  to  the  use  of  the  way  by 
prescription  depended  on  whether  or  not  his 
user  was  of  a  well-defined  road,  or  merely. of 
an  irregular  track  and  by  license  and  courtesy 
of  the  adjoining  owner.  Finally  an  agreement 
was  entere<ynto  between  the  plaintiff  and  his 
brother,  wm  had  acquired  the  adjoining  lot 
which  he  afterwards  conveyed  to  defendant, 
by  which,  in  consideration  of  privileges 
granted  to  him,  the  brother  covenanted  to  per- 
mit plaintiff  to  have  a  right  of  way  along  a 
lane  to  which  the  way  formerly  used  led,  and 
extending  forty  rods  east  from  the  centre  of 
the  lot,  so  as  to  allow  plaintiff  free  communi- 
cation from  defendant's  lot  along  said  lane 
to  the  concession  line.  The  issue  raised  on  the 
construction  of  this  agreement  was,  whether 
the  right  of  way  granted  thereby  should  be 
wholly  or  in  part  on  plaintiff^s  land,  or  wholly 
on  that  of  the  defendant.  Held,  reversing  the 
judgment  appealed  from  (16  Ont.  App.  R.  3, 
and  restoring  15  O.  R.  699),  Ritchie,  O.J., 
dissenting,  that  plaintiff  had  no  title  to  the 
right  of  way  by  prescription,  the  evidence 
clearly  shewing  that  the  user  was  not  of  a 
well-defined  road  but  only  of  a  path  through 
bush  land  and  that  he' only  enjoyed  it  by  li- 
cense from  his  father:  the  adjoining  owner, 
which  license  was  revoked  by  his  father's 
death:  but, — affirming  the  judgment  appealed 
from,  that  under  the  agreement  the  right  of 
way  granted  to  plaintiff  was  wholly  over  de- 
fendant's land,  the  agreement  not  being  ex- 
plicit as  to  the  direction  of  such  right  of  way, 
requiring  a  construction  in  favour  of  the 
plaintiff  and  against  the  grantor.  Rogers  v. 
Duncan,  xviii.,  710. 

12.  Necessary  way — Implied  grant — User — 
Obstruction  of  wwy — Interruption  of  prescrip- 
tion— Acquiescence — Limitation  of  actions — 
R.  8.  N.  8.  (5  ser.)  c.  112— R.  8.  N.  8.  U 
ser.)  c.  100—2  d  3  Wm.  IV.  (Imp.),  c.  7i,  ss. 
2  and  4-1 — K.  owned  lands  in  the  County  of 
Lunenburg,  N.  S.,  over  which  he  had  for  years 
utilized  a  roadway  for  convenient  purposes. 
After  his  death  the  defendant  became  owner 
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of  the  middle  portion,  the  parcels  at  either 
end  passing  to  the  plaintiff,  who  continued 
to  use  the  old  roadway,  as  a  winter  road,  for 
hauling  fuel  from  his  wood-lot  to  his  residence, 
at  the  other  end  of  the  property.  It  appeared 
that  though  the  three  parcels  fronted  upon  a 
public  highway,  this  was  the  only  practical 
means  plaintiff  had  for  the  hauling  of  his  win- 
ter fuel,  owing  to  a  dangerous  hill  that  pre- 
vented him  getting  it  off  the  wood-lot  to  the 
highway.  There  was  not  any  formed  road 
across  the  lands,  but  merely  a  track  upon  the 
snow  during  the  winter  months,  and  the  way 
was  not  used  at  any  other  season  of  the  year. 
This  user  was  enjoyed  for  over  twenty  years 
prior  to  1891,  when  it  appeared  to  have  been 
first  disputed,  but  from  that  time  the  way  was 
obstructed  from  time  to  time  up  to  March, 
1894,  when  the  defendant  built  a  fence  across 
it  that  was  allowed  to  remain  undisturbed,  and 
caused  a  cessation  of  the  actual  enjoyment  of 
the  way,  during  the  fifteen  months  immed- 
iately preceding  the  commencement  of  the  ac- 
tion in  assertion  of  the  right  to  the  easement 
by  the  plaintiff.  The  statute  (R.  S.  N.  S. 
5  ser.  c.  112)  provides  a  limitation  of  twenty 
years  for  the  acquisition  of  easements,  and 
declares  that  no  act  shall  be  deemed  an  in- 
terruption of  actual  enjoyment,  unless  sub- 
mitted to  or  acquiesced  in  for  one  year  after 
notice  thereof  and  of  the  person  making  the 
same.  Held,  reversing  the  judgment  appealed 
from  (29  N.  S.  Rep.  267),  that  notwithstand- 
ing the  customary  use  of  the  way  as  a  winter 
road  only,  the  cessation  of  user  for  the  year 
immediately  preceding  the  commencement  of 
the  action  was  a  bar  to  the  plaintiff's  claim 
under  the  statute.  Held,  also,  that  the  cir- 
cumstances under  which  the  roadway  had  been 
used  did  not  supply  sufficient  reason  to  infer 
that  the  way  was  an  easement  of  necessity  ap- 
purtenant or  appendant  to  the  lands  formerly 
held  in  unity  of  possession,  which  would  with- 
out special  grant  pass  by  implication,  upon 
the  severance  of  the  tenements.  Knock  v. 
KnociCf  xxvii.,  GG4. 

13.  Construction  of  deed — Servitude — Road- 
way^User^Art.  549  C.  C.]— In  1831  the 
owners  of  several  contiguous  farms  purchased 
a  roadway  over  adjacent  lands  "to  reach  their 
cultivated  fields  beyond  a  steep  mountain 
which  crossed  their  properties,  and  by  a  clause 
inserted  in  the  deed  to  which  they  all  w^ere 
parties  they  respectively  agreed  "  to  furnish 
roads  upon  their  respective  lands  to  go  and 
come  by  the  above  purchased  road  for  the 
cultivation  of  their  lands,  and  that  they  would 
maintain  these  roads  and  make  all  necessary 
fences  and  gates  at  the  common  expense  of 
themselves,  their  heirs  and  assigns."  Prior  to 
this  deed  and  for  some  time  afterwards  the 
use  of  a  road  from  the  river  front  to  a  public 
highway  at  some  distance  farther  back^  had 
been  tolerated  by  the  plaintiff  and  his  autcurs, 
across  a  portion  of  bis  farm  which  did  not 
lie  between  the  road  so  purchased  over  the 
spur  of  the  mountain,  and  the  nearest  point 
on  the  boundary  of  the  defendant's  land,  but 
the  latter  claimed  the  right  to  continue  to  use 
the  way.  In  an  action  (n^gatoire)  to  pro- 
hibit further  use  of  way :  Held,  affirming  the 
decision  appealed  from  (Q.  R.  5  Q.  B.  572), 
that  there  was  no  title  in  writing  sufficient  to 
establish  a  servitude  across  the  plaintiff's  land 
over  the  roadway  so  permitted  by  mere  toler- 
ance; that  the  effect  of  the  agreement  be- 
tween the  purchasers  was  merely  to  establish 
servitudes  across  their  respective  lands  so  far 


as  might  be  necessary  to  give  each  of  the 
owners  access  to  the  road  so  purchased  from 
the  nearest  practicable  point  of  their  respec- 
tive lands  across  intervening  properties  of  the 
others  for  the  purpose  of  the  cultivation  of 
their  lands  beyond  the  mountain.  Riou  v. 
Kiou^   xxviii.,  53. 

14.  Right  of  wag — Easement — User.] — A 
right  of  way  granted  as  an  easement  inci- 
dental to  specified  property  cannot  be  used  by 
the  grantee  for  the  same  purposes  in  respect 
to  any  other  property.  Judgment  appealed 
from  (2U  Ont.  App.  R.  95)  affirmed.  Pur- 
dom  V.  Robinson f  xzx.,  64. 

15.  Appurtenant  right — Accretion — Access 
to  lands  redeemed — statutory  interference 
with  right  of  way — Public  works — Indemnity. 

See  Title  to  Land,  32. 


8.  Riparian  Rights. 

IQ,  Interference  with  navigation — Water 
lots— Crown  grant — Trespass — Public  waters 
— Prescription.] — W.  was  lessee  of  water  lots 
held  under  patent  granted  in  1840,  the  lease 
being  given  by  authority  of  the  patent  and 
public  statutes  respecting  the  construction  of 
the  Esplanade  in  Toronto,  which  formed  the 
boundary  of  said  water  lots. — Held,  affirming 
the  judgment  appealed  from  (12  Ont.  App.  R. 
327),  that  such  lease  gave  to  W.  a  right  to 
build  as  he  chose  on  the  lots,  subject  to  any 
regulations  which  the  city  had  power  to  im- 
pose, and  in  doing  so  to  interfere  with  the 
right  of  the  public  to  navigate  the  water. 
Held^  also,  that  the  waters  being  navigable 
parts  of  the  Bay  of  Toronto,  no  private  ease- 
ment by  prescription  could  be  acquired  therein 
while  they  remained  open  for  navigation. 
London  and  Canadian  Loan  and  Agency  Co, 
V.  TV'artn,  xiv.,  232. 

17.  Access  to  navigable  river  —  Railway  — 
0  bstruction — Damages. 

See  Riparian  Rights,  1. 

18.  Ice  harvesting  —  Navigable  waters  — 
'Trespass  on  water  lots. 

See  RivEBS  and  Streams,  5. 


9.   USEB. 

19.  Sale  of  land — Unity  of  possession — Sev- 
erance— Continuous  user.] — ^When  two  proper- 
ties belonging  to  the  same  owner  are  sold  at 
the  same  time,  and  each  purchaser  has  notice 
of  sale  to  the  other,  the  right  to  any  continu- 
ous easement  passes  with  the  sale  as  an  abso- 
lute legal  right.  But  the  easement  must  have 
been  enjoyed  by  the  former  owner  at  the 
time  of  the  sale.  Therefore,  one  purchaser 
could  not  claim  the  right  to  use  a  dam  on 
his  land  in  such  a  way  as  to  cause  the  water 
to  flow  back  on  the  other  property,  where  such 
right,  if  it  had  ever  been  enjoyed  by  the  former 
owner,  had  been  abandoned  years  before  the 
sale.  Judgment  appealed  from  (32  N.  S.  Rep. 
340)  affirmed.     Hart  v.  McMuUen,  xzx.,  245. 

20.  Right  of  way — Common  use — Title  to 
land — Prescription. 

See  User,  2. 

.\ND  see  Servitude. 
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EDUCATION. 

1.  Denominational  schools — Manitoba  Act — 
Rights  acquired  hy  practice — Legislative  jur- 
isdiction. 

See  C5ON8TITUTI0NAL  LAW,  69. 

2.  Powers  of  Provincial  Legislatures  — 
Alanitoha  constitution  —  Rights  prejudicially 
affected^-33  Vict,  c.  3,  s,  22,  *.-«.  2—B,  N,  A, 
Act,  s,  93,  s,-s.  3. 

See  CJoNSTiTtJTioNAL  Law,  2. 

3-  School  corporation — Decision  of  superin- 
tendent of  public  instrwction — Appeal — Final 
judgment — Mandamus — Practice. 
See  Maivdamus,  3. 

4.  WiU — Condition  of  legacy^Religious  lib- 
ertif — Restriction  as  to  marriage — Exclusion 
from   succession — Public  policy. 

See  Public  Policy,  1. 


EJECTMENT. 

1.  Recovery  of  land  —  Fraudulent  convey- 
ance  by  husband  to  wife — Pleadings — Posses- 
eion  in  wife — Sale  by  sheriff — Trial  after  de- 
murrer.^— ^Action  of  ejectment  against  K.,  and 
her  husband,  J.  K.,  to  recover  possession  of 
land.  Ferguson,  J.,  gave  judgment  in  favour 
of  the  plaintifiF  against  the  defendants  (14  O. 
R.  226),  and  Court  of  Appeal  affirmed  the 
judgment  for  reasons  stated  by  Burton  J., 
who  held  that  K.  having  been  treated  as 
having  possession,  had  the  same  right  to 
defend  the  possession  thus  attributed  to  her 
as  if  a  stranger  to  the  plaintiff  and  not  his 
wife.  Rule  141  made  it  sufficient  for  her  to 
state  by  way  of  defence  that  she  was  in  posses- 
sion, and  dispensed  with  a  plea  of  title  on  her 
part,  unless  her  defence  depended  upon  an 
equitable  estate  or  right,  or  unless  she  claimed 
relief  upon  any  equitable  ground.  Her  defence 
was  partly  of  the  character  which  had  to  be 
specially  set  out,  alleging  irregularities,  or 
faults  of  omission  and  commission  by 
the  sheriff,  in  the  conduct  of  the  sale 
under  fi.  fa.  against  K. ;  but  without  doubting 
the  correctness  of  the  view  taken  of  the  alleged 
acts  and  omissions,  K.  could  not  be  heard  to 
criticise  those  proceedings ;  as  far  as  she  was 
concerned  the  plaintiff  owned  the  interest  pro- 
fessed to  be  conveyed  by  the  sheriff,  and  that 
included  whatever  right  her  husband  had  to 
possession  of  the  property.  The  contest,  there- 
fore, turned  on  the  sufficiency  of  evidence  con- 
cerning the  title  of  J.  K.  There  was  no  direct 
evidence,  but  sufficient  was  shewn  to  enable 
plaintiff  to  recover,  in  the  absence  of  any 
title  in  K.,  in  the  proceedings  and  adjudication 
in  the  former  action  between  plaintiff  and  K., 
in  which  the  conveyance  from  J.  K.  to  his 
wife  was  declared  fraudulent  and  void  under 
13  Eliz.  c.  5.  The  plaintiff's  position  at  the 
trial  after  production  of  these  proceedings  was 
the  same  as  if  he  had  pnt  in  evidence  the 
patent  from  the  Crown  to  J.  K.  and  then 
proved,  as  he  did,  his  acquisition  of  J.  K.'s 
interest  in  the  land.  Plaintiff  did  not,  on  the 
evidence,  require  to  resort  to  the  judgment  on 
the  demurrer,  but  Mr.  Justice  Burton  did  not 
wish  to  be  understood  as  intimating  any  doubt 
of  the  correctness  of  that  judgment.  The 
gravamen  of  the  demurrer  was  that  the  state- 
ment did  not  allege  title  in  J.  K.  It  did  allege 
the  former  action  and  judgment,  but  their 
bearing  on  the  admission  of  title  in  J.  K.  was 


not  so  apparent  as  it  might  have. been.  An 
application  such  as  that  in  Phillips  v.  Phil- 
lipps  (4  Q.  B.  D.  127),  might  have  led,  as  in 
that  case,  to  a  better  statement  being  ordered, 
but  that  is  a  very  different  thing  from  holding 
the  pleading  bad  on  demurrer. — In  his  view  of 
the  evidence,  it  became  unnecessary  to  express 
any  opinion  on  the  application  of  decisions 
like  Johnasson  v.  Bonhote  (2  Ch.  D.  298). 
— The  Supreme  Court,  Held,  that  although  K. 
might  set  up  the  irregularities  and  defects  in 
the  sheriff's  sale  her  allegations  were  such  that 
she  could  not  do  so  without  making  the  sheriff 
a  party;  but  the  findings  of  the  trial  judge  on 
the  question  of  irregularity  and  of  value  were 
correct.  The  proof  of  title  also  was  sufficient ; 
and  the  appeal  should  therefore  be  dismissed. 
Kane  v.  Magee,  4th  Dec.,  1889;  Cass.  Dig. 
(2  ed.)   247. 

2.  Parties — N on- joinder  of  tenants  in  com- 
mon— Action  for  use  and  occupation — Mesne 
profits — Trespass.] — C.  H.  and  J.  H.  were  ten- 
ants in  common  of  lands  under  will  of  T.  H. 
and  each  occupied  a  portion.  On  30th  Dec., 
1868,  L.  purchased  the  interest  of  C.  H.  at 
sheriff's  sale.  C.  H.  died  7th  March,  1870, 
and  his  widow,  the  defendant,  with  the  assent 
of  J.  H.,  remained  in  possession  of  the  portion 
of  which  C.  H.  had  been  in  possession.  In 
proceedings  for  partition  against  the  heirs  of 
T.  H.,  to  which  defendant  was  no  party,  the 
portion  she  occupied  was,  on  12th  Aug.,  1873, 
allotted  to  L.  as  sole  owner.  He  thereupon 
brought  action  for  use  and  occupation,  adding 
a  count  in  trespass  for  the  mesne  profits  since 
the  death  of  C.  H. — ^A  rule  nisi  to  enter  a  non- 
suit was  made  absolute  (2  Russ.  &  Ches. 
229),  and  it  was  held  that  no  action  would 
lie  for  use  and  occupation,  the  widow  occupy- 
ing adversely;  that  no  action  would  lie  for 
mesne  profits  as  there  had  been  no  previous  re- 
covery in  ejectment  by  plaintiff,  and  that  even 
if  a  contract  had  been  proved  to  sustain  use 
and  occunation,  the  non-joinder  of  J.  H.  as 
a  plaintiff,  was  fatal.  On  appeal.  Held,  1.  An 
action  of  trespass  for  mesne  profits  is  conse- 
quential to  recovery  in  ejectment. — 2.  Even 
if  such  action  would  lie  under  some  circum- 
stances without  ejectment  brought,  plaintiff 
could  not  recover  without  entry  and  posses- 
sion.— 3.  After  entry  there  is  a  relation  back 
to  the  actual  title  as  against  a  wrong-doer, 
and  an  action  may  be  maintained  for  trespass 
prior  to  such  entry.  But  besides  deficient  evi- 
dence of  entry,  there  was  evidence  that  de- 
fendant remained  in  possession  subsequent  to 
12th  Aug.,  1873,  when  plaintiff's  title  accrued, 
with  his  assent.  Strong,  J.,  dubitante. — 4.  In 
any  event  the  action  for  mesne  profits  would 
not  lie.  defendant  having  been,  previous  to  the 
12th  Aug.,  1873.  in  possession  with  the  con- 
sent of  J.  H.,  the  co-tenant  in  common,  and 
being,  therefore,  entitled  to  notice  to  quit,  or 
demand  of  possession,  before  her  possession 
could  be  considered  tortious.  Lecain  v. 
Hosterman,  28th  Jan.,  1878;  Cass.  Dig.  (2 
ed.)    827. 

3.  Illegal  possession  —  Landlord's  title  — 
Evidence — Estoppel  —  Account  for  waste  — 
Jurisdiction  of  Court  of  Chancery — R.  8.  O. 
(1877)    c.  40,  s.  87—33  Vict.  c.  23  (Ont.). 

See  Title  to  Land,  99. 

4.  Action  by  devisee  —  Land  mortgaged  by 
testator — Sale  under  decree  for  payment  of 
debts  —  Assignment  of  mortgage  —  Title  by 
statute. 

See  Title  to  Lattd,  56. 
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ELECTRICITY. 

See  Electric   Lighting  —  Master  and 
Servant — Negligence — Tramway. 


EIiECTRIC   UOHTIHG. 

1.  Contract  —  Duration — Right  to  'cancel — 
Repugnant  clauses. ]^^ A  contract  for  supply- 
ing light  to  a  hotel  contained  the  following 
provisions.  "  This  contract  is  to  continue 
in  force  for  not  less  than  36  consecutive  calen- 
dar months  from  date  of  first  burning,  and 
thereafter  until  cancelled  in  writing  by  one 
of  the  parties  hereto.  .  .  .  Special  condi- 
tions if  any.  This  contract  to  remain  in 
force  after  the  expiration  of  the  said  36 
months  for  the  term  that  the  party  of  the 
second  part  renews  his  lease  for  the  Russell 
House."  After  the  expiration  of  the  36 
months  the  lease  was  renewed  for  five  years 
longer.  Held,  reversing  the  judgment  of  the 
Court  of  Appeal  (1  Ont.  L.  E.  73 )»  that 
neither  of  the  parties  to  the  contract  had  a 
right  to  cancel  it  against  the  will  of  the  other 
during  the  renewed  term.  Ottawa  Electric 
Co,  v.  8t.  Jacques,  xxxL,  636. 

2.  Negligence — Operations  of  a  dangerous 
nature — Supplying  electric  light  —  Insulation 
of  electric  wires,]  —  The  defendants  are  a 
company  engaged  in  supplying  electric  light  to 
consumers  in  the  City  of  Montreal  under 
special  charter  for  that  purpose.  They  placed 
a  secondary  wire,  by  which  electric  light  was 
supplied  to  G.'s  premises  in  close  proximity 
to  a  guy-wire  used  to  brace  primary  wires  of 
another  electric  company  which,  although 
ordinarily  a  dead  wire,  might  become  dan- 
gerously charged  with  electricity  in  wet 
weather.  The  defendants'  secondary  wire  was 
allowed  to  remain  in  a  defective  condition  for 
several  months  immediately  preceding  the  time 
when  the  injury  complained  of  was  sustained, 
and  it  was  at  that  time  insufficiently  insulated 
at  a  point  in  close  proximity  to  the  guy-wire. 
While  attempting  to  turn  on  the  light  of  an 
incandescent  electric  lamp  on  his  premises,  on 
a  wet  and  stormy  day,  6.  was  struck  with  in- 
sensibility and  died  almost  immediately.  In 
an  action  to  recover  damages  against  the  com- 
pany for  negligently  causing  the  injury. 
Held,  affirming  the  judgment  appealed  from, 
that  the  defendants  were  liable  for  actionable 
negligence  as  they  had  failed  to  exercise  the 
high  degree  of  skill,  care  and  foresight,  re- 
quired of  persons  engaging  in  operations  of  a 
dangerous  nature.  Royal  Electric  Co.  v.  H6v4, 
xxxii.,  462. 


ELECTRIC  RAILWAY. 

See  Railway — Tramway. 
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1.  Agency,  15. 

2.  Appeal,  6-25. 

3.  Ballots,  26-28. 

4.  Corrupt  Practices, 
(o)   Betting,  29. 
(6)  BHbery,  30-47. 
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(o)   Conspiracy,  48. 

(d)  Conveyance  to  PoUs,  49  51. 

(e)  Intimidation,  52-54. 
(/)  Subornation,  55. 
(g)   Treating,  56-58. 
(h)   Trivial  Acts,  59. 

5.  Deposit,  60-64. 

6.  Discretionary  Order,  65. 

7.  Discontinuance,  66-69. 

8.  Disqualification,  70,  71. 

9.  Evidence,  72  80. 

10.  Expenses,  81,  82. 

11.  Findings  in  Trial  Court,  83-89. 

12.  Libel  and  Slander,  90. 

13.  Petition,  91-122. 

(o)  Status  of  Petitioner,  91-99. 
(6)  Filing  of  Petition,  100-104. 
(c)  Form  of  Petition,  105-111. 
{d)   Service  of  Petition,  112-122. 

14.  Preliminary  Objections,  123-125. 

15.  Procedure,  126-132. 

16.  Recriminatory  Charges,  133-135. 

17.  Trial,  136-143. 


1.  Agency. 

1.  Limited  powers  of  agent  —  Acts  beyond 
scope  of  his  authority.] — ^An  agent  who  is  not 
a  general  agent,  but  one  with  powers  ex- 
pressly limited,  cannot  bind  the  candidate  by 
acts  done  beyond  the  scope  of  his  authority. 
Judgment  appealed  from  affirmed.  Berthiet- 
Election  Case;  Qenereux  v.  Cuthbert,  ix..  102- 

2.  Implied  agency  —  Surrounding  drcum- 
stances  —  Corrupt  practices  —  Treating  — 
Bribery,] — H.,  a  Conservative,  prior  to  the 
election,  canvassed  B.,  in  company  with  the 
respondent.  On  election  day  H,  was  selected 
by  the  assistant-secretary  of  the  association 
(an  acknowledged  agent  of  the  respondent)  to 
represent  respondent  at  Burnley  poll,  and  ob- 
tained a  certificate  under  b.  ^  of  the  Act, 
entitling  him  to  vote  at  that  poll.  H.  there 
met  B.  and  treated  him  by  giving  him  a  glass 
of  whiskey  and  after  B.  had  voted  he  gave 
him  $2,  and  subsequently  sent  him  $50.  The 
treating,  according  to  B.'s  evidence,  was  noth- 
ing more  than  an  act  of  good  fellowship; 
and  according  to  H.'s  account,  B.  was  not  feel- 
ing well,  and  the  whiskey  was  given  in  conse- 
quence. B.  negatived  that  the  $2  were  paid 
him  for  his  vote,  and  H.  said  that  he  sup- 
posed it  was  a  dollar  bill  and  told  B.  to  go 
and  treat  the  boys  with  it,  and  that  it  was 
not  given  on  account  of  any  previous  promise, 
or  for  his  having  voted.  The  court  below 
held  that  none  of  these  acts  constituted  cor- 
rupt acts  so  as  to  avoid  the  election. — Held, 
per  Ritchie,  C.J.,  and  Henry  and  Taschereau, 
JJ.  —  There  was  sufficient  evidence  of  H.'s 
agency,  but  it  was  not  necessary  to  decide 
this  point.  —  Per  Strong,  J.  There  was  no 
proof  of  H.'s  agency.  Agency  is  not  to  be 
presumed  from  the  fact  that  the  respondent 
permitted  H.  to  canvass  B.  in  his  presence, 
and  there  is  an  entire  absence  of  proof  of 
any  sufficient  authority  to  H.  to  bind  the  re- 
spondent by  his  acts  at  the  polling  place  in 
the  matters  of  treating  and  the  payment*  of 
the  $2.— Per  Fournier.  J.   The  treating  of  B. 
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on  polling  day,  both  before  and  after  he  had 
voted,  by  H.,  an  agent,  and  the  giving  of  the 
som  of  $2  immediately  after  he  had  voted, 
were  corrupt  acts  sufficient  to  avoid  the  elec- 
tion. West  Northumherland  Election  Case; 
Henderson  v.  GuiUet,  x,,  635. 

3.  Organization  of  political  party  —  Infer- 
ences from  combined  elements  —  Proof  of 
agency.] — There  was  no  formal  organization 
of  the  party  supporting  appellant ;  the  county 
reform  association  had  been  disbanded  and 
the  minutes,  regularly  kept  since  1882,  de- 
stroyed, as  were  the  rough  minutes  of  every 
meeting  of  a  convention  of  the  party  held  since 
that  date.  In  lieu  of  local  committees  vice-presi- 
dents were  appointed  for  the  respective  town- 
shii)8,  and  on  the  approach  of  a  contest  the 
vice-presidents  called  a  meeting  of  the  county 
association,  composed  of  all  reformers  in  the 
riding,  to  go  over  the  lists  and  do  all  the  neces- 
sary work  of  the  election.  The  evidence  of 
H.'s  agency  relied  on  was,  that  he  had  always 
been  a  reformer,  had  been  active  for  two 
elections,  had  attended  one  important  com- 
mittee meeting  and  been  recognized  by  the 
vice-president  of  his  township  as  an  active 
supporter  of  the  appellant,  and  that  he  acted 
as  scrutineer  at  the  polls  in  the  election  in 
question.  The  trial  judge  held  that  all  these 
elements  combined,  in  view  of  the  state  of 
affairs  regarding  organization,  were  sufficient 
to  constitute  H.  an  agent  of  the  appellant. — 
Held,  affirming  the  judgment  appealed  from, 
Ritchie.  G.J.,  dissenting,  and  Taschereau,  J., 
hesitating,  that  the  circumstances  justified 
the  trial  judge  in  holding  the  agency  of  H. 
established.  Haldimand  Election  Case;  Colter 
V.  Glenn,  xvii.,  170. 

4.  Political  association  —  Agency  of  mem- 
hers."] — If  a  political  association  is  formed  for 
a  place  within  the  electoral  district,  and  it 
is  not  shewn  that  there  was  any  restriction 
on  the  members  to  work  for  their  candidate 
within  the  limits  of  that  place  only,  they  are 
his  agents  throughout  the  whole  district. 
West  Prince  Election  Case,  xxvii.,  241. 

5.  Scrutineer  under  written  authority  — 
Illegal  aots  at  his  polling  place  —  Corrupt 
practices. 

See  No.  28,  infra. 


2.  Appeal. 

6.  Supreme  Court  Act,  1879.  s.  10— SH  Vict, 
e.  II,  s.  4S  —  Appeal  —  Election  petition  — 
Preliminary  objections — Procedure.] — On  2lRt 
April.  1877.  an  election  petition  was  deposited 
against  the  respondent,  who  filed  preliminary 
objections  that  the  petition,  notice  of  presenta- 
tion and  copy  of  receipt  of  the  deposit  had 
been  served  upon  him.  Judgment  maintained 
the  preliminary  objections  and  dismissed  the 
petition  with  costs.  On  appeal  to  the  Supreme 
Court  under  38  Vict.  c.  11.  s.  4^— Held. 
(Taschereau  and  Foumier,  J  J.,  dissenting), 
that  there  was  no  anpeal.  and  that,  under  that 
section,  an  appeal  lay  only  from  the  decision 
of  a  judge  who  tried  the  merits  of  an  election 
petition. — Per  Richards,  C.J.,  and  Strong,  J., 
that  the  hearing  of  the  preliminary  objections 
and  the  trial  of  the  merits  of  the  election  peti- 
tion are  distinct  acts  of  procedure.  Charle- 
voix Election  Case;  Brassard  v.  Langevin, 
ii..  319. 

(Note. — The  statute  has  been  amended.) 


7.  Appeal — Notice — Setting  down  for  hear- 
ing —  Extension  of  time  —  Supreme  Court 
Rules,  56,  69  —  Jurisdiction  —  Discretion  of 
judge.] — On  motion  to  quash  appeal  where  ap- 
pellant had  not,  within  three  days  after 
setting  down  the  petition  for  hearing,  given 
notice  thereof  in  writing,  nor  obtained  from 
the  judge  who  tried  the  petition  further  time 
for  giving  such  notice. — Held,  that  the  provi- 
sion in  s.  48  of  the  Sup.  &  Ex.  Courts  Act 
was  imperative ;  that  such  notice  was  a  condi- 
tion precedent  to  jurisdiction  to  hear  the  ai>- 
peal;  that  as  the  appellant  had  failed  to 
comply  with  the  statute,  the  court  could  not 
grant  relief  under  rules  56  or  60;  and  th'it 
therefore  the  appeal  could  not  be  then  heard, 
but  must  be  struck  off  the  list  of  appeals,  with 
costs  of  the  motion.  —  Held,  also,  that  the 
judge  who  tried  the  petition  had  exclusive 
power  to  extend  the  time  for  giving  such  no- 
tice to  be  exercised  according  to  sound  dis- 
cretion, and  that  judge  having  subsequently 
made  such  an  order,  the  appeal  was  heard  as 
having  come  properly  before  the  court.  Tas- 
chereau, J.,  dissented.  North  Ontario  Elec- 
tion Case;  Wheeler  v.  Gibbs,  iii.,  374. 

8.  Reversal  of  quei/tion  as  to  jurisdiction  of 
trial  court  —  Re-hearing  on  merits  —  Sending 
back  record  for  further  adjudication — Second 
appeal.] — ^The  original  petition  was  tried  on 
the  merits,  subject  to  objection  to  jurisdiction. 
The  objection  was  maintained  and  in  conse- 
quence the  petition  was  dismissed.  This  judg- 
ment was  appealed  from  by  the  present  respon- 
dent under  s.  48,  Sup.  Court  Act,  who  limited 
his  appeal  to  the  question  of  jurisdiction,  and  it 
was  held  that  McCord,  J.,  had  juris'diction,  and 
ordered  that  the  cause  should  be  proceeded 
with.  The  record  was  accordingly  sent  to  the 
court  below,  and  McCord,  J.,  after  suggesting 
a  re-hearing  rendered  his  judgment  on  the 
merits  declaring  the  election  void.  On  appeal 
it  was  contended  that  McCord,  J.,  had  no 
jurisdiction  so  to  proceed  with  and  finally  de- 
cide on  the  merits  of  the  case  a  second  time. 
— Held,  that  the  Supreme  Court,  on  the  first 
appeal,  even  if  the  appeal  had  not  been  limit- 
ed to  the  question  of  jurisdiction,  could  not 
have  given  a  decision  on  the  merits,  and  that 
the  order  of  this  court  remitting  the  record  to 
the  proper  officer  of  the  court  below  to  be  pro- 
ceeded with  according  to  law,  gave  jurisdic- 
tion to  McCord,  J.,  to  proceed  with  the  case 
on  the  merits,  and  to  pronounce  a  judgment 
on  such  merits,  which  latter  judgment  was 
properly  appealable  under  section  48,  Supreme 
Court  Act.  (Fournier  and  Henry.  J  J.,  dis- 
senting.) (See  6  Q.  L.  R.  100).  Bellechasse 
Election  Case;  Larue  v.  Deslauriers,  v.,  91. 

9.  Controverted  election — Service  of  petition 
— Preliminary  objection — Rule  extending  time 
for  service — 42  Vict.  c.  39,  s.  10.] — The  peti- 
tioner, on  ex  parte  application  to  a  judge,  ob- 
tained extension  of  time  for  service  of  peti- 
tion, but  subsequently,  on  cause  shewn,  the 
judge  rescinded  the  order  as  made  improvi- 
dently.  On  a  second  ex  parte  application,  sui>- 
ported  by  affidavits,  the  judge  made  another 
order  extending  the  time.  Respondent  then 
obtained  a  rule  nisi  to  set  aside  the  second 
order,  and  the  rule  was  made  absolute  by  the 
full  court,  on  the  ground  that  all  the  facts  on 
which  the  second  application  was  based  were 
in  the  knowledge  of  the  petitioner  when  the 
first  application  was  made.  —  Held,  Fournier 
and  Henry,  JJ.,  dissenting,  that  the  matter  at 
issue  was  not  in  the  nature  of  a  preliminary 


503 


ELECTION  LAW. 


504 


objection,  and  that  the  rule  was  not  a  judg- 
ment, order  or  decision  on  a  preliminary  objec- 
tion from  which  an  appeal  would  lie  to  the 
Supreme  Court.  Kings  Election  Case;  Dickie 
V.   Woodworth,  viii.,  192. 

L  Approved  of  and  followed  in  the  Olouces- 
ter  Election  Case,  8  Can.  S.  C.  R.  204.] 

10.  Appeal— Ji2  Vict,  c.  39,  ».  10— Rule  ah- 
solute  in  banc  to  rescind  order  of  a  judge — 
Preliminary  objection.] — A  petition  was  filed 
by  appellant  under  the  '*  Dominion  Contro- 
verted Elections  Act,  1874,"  against  the  re- 
turn of  respondent.  Preliminary  objections 
were  filed,  and  before  hearing  by  consent  of  the 
attorney  of  the  appellant,  respondent  obtain- 
ed  an  order  for  withdrawal  of  the  deposit 
and  removal  of  petition  ofl:  the  files.  The 
money  was  withdrawn,  but  not  the  petition, 
and  shortly  afterwards,  the  appellant,  alleging 
that  the  proceedings  by  his  attorney  were  with- 
out his  knowledge  or  consent,  a  second  order 
rescinding  the  order  so  made,  and  directing 
that,  upon  re-payment  of  the  security,  the  peti- 
tion be  restored,  and  the  appellant  should  be 
at  liberty  to  proceed.  On  appeal  from  an  or- 
der of  the  Supreme  Court  (N.B.),  rescinding 
the  order  for  restoration,  Held,  that  the  judg- 
ment appealed  from  is  not  a  judgment  on 
preliminary  objections  within  the  meaning  of 
42  Vict.  c.  39,  s.  10,  and  therefore  not  appeal- 
able. Kings  Election  Vase  (8  Can.  S.  C.  R. 
192)  followed.  Gloucester  Election  Case; 
Commeau  v.  Bums^  viii.,  204. 

11.  Dominion  Controverted  Elections  Act — 
R.  8.  C.  <?.  9,  ss,  S2,  S3  d  50— Petition—Ex- 
tension of  time  —  Appeal— Jurisdiction.] — ^An 
order  in  a  controverted  election  case  made  by 
the  court  below  or  a  judge  thereof  not  sitting 
at  the  time  for  the  trial  of  the  petition, 
and  granting  or  rejecting  an  application  to 
dismiss  the  petition  on  the  ground  that  the 
trial  had  not  been  commenced  within  six 
months  from  the  time  of  its  presentation,  is 
not  an  order  from  which  an  appeal  will  lie 
to  the  Supreme  Court  of  Canada  under  s. 
50  of  the  Dominion  Controverted  Elections 
Act.  Foumier  and  Henry,  JJ.,  dissenting. 
L'Assomption  Case;  Gauthier  v.  Normandeau; 
Quebec  County  Case;  O^Brien  v.  Caron,  xiv.. 
429. 

12.  Order  dismissing  objection  to  jurisdic- 
tion— Proceeding  with  trial  after  lapse  of  time 
limit — Appeal.] — ^An  order,  at  the  trial  of  an 
election  petition,  overruling  an  objection  to  the 
jurisdiction  to  proceed  with  trial  as  more  than 
six  months  had  elapsed  from  the  presentation 
of  the  petition,  is  appealable  to  the  Supreme 
Court  of  Canada.  (Gwynne,  J.,  dissented.) 
Glengarry  Election  Case;  Purcell  v.  Kennedy, 
xiv.,  453. 

13.  Controverted  election  —  Discontinuance 
— Dismissing  appeal.] — A  motion  to  dismiss 
an  appeal  by  either  party  ought  properly  to 
be  made  to  the  court.  Soulanges  Election 
Case,  Cass.  S.  C.  Prac.  (2  ed.)  120;  Cass. 
Dig.   (2  ed.)   682. 

14.  Practice  in  election  cases — Quashing  ap- 
peal— Motion  in  chambers.]  —  A  motion  to 
quash  an  election  appeal  was  directed  to  stand 
over  till  hearing  of  the  appeal,  as  too  im- 
portant a  matter  to  be  disposed  of  on  sum- 
mary application.  Charlevoix  Election  Case, 
Cass.  Dig.   (2  ed.)   695. 


15.  Appeal  from  ruling  on  preliminary  oh- 
jection  at  trial — Jurisdiction.] — ^Before  pro- 
ceeding with  the  trial  of  an  election  petition 
the  judges  overruled  an  objection  that  they 
could  not  then  proceed  with  the  trial  of  one 
of  two  petitions  against  the  appellant  be- 
cause the  petitions  had  not  been  bracketed  as 
directed  by  R.  S.  C.  c.  9,  s.  30,  was  not  a 
judgment  or  decision  appealable  to  the 
Supreme  Court  of  Canada.  Vaudreuil  Elec- 
tion Case,  xxii.,  1. 

16.  Appeal — Election  petition — Preliminary 
objection — Delay  in  filing — Objections  struck 
out — Order  in  chambers — R,  8.  C.  c.'8,  s.  50.] 
— ^The  Supreme  Court  refused  to  entertain  an 
appeal  from  the  decision  of  a  judge  in  cham- 
bers granting  a  motion  to  have  preliminary 
objections  to  an  election  petition  struck  out 
for  not  being  filed  in  time.  Such  decision  was 
not  one  on  preliminary  objections  within  8.  50 
of  the  Controverted  Election  Act,  and  if  it 
were,  no  judgment  on  the  motion  could  put 
an  end  to  the  petition.  West  Assiniboia  Cote, 
xxvii.,  215. 

17.  Appeal — Preliminary  objections — R.  8. 
C.  c.  9,  88.  12  and  50 — Order  dismissing  peti- 
tion— A^davit  of  petitioner.]  —  The  appeal 
given  to  the  Supreme  Court  of  Canada  by 
the  Controverted  Elections  Act  (R.  S.  C.  c. 
9,  s.  50),  from  a  decision  on  preliminary  ob- 
jections to  an  election  petition  can  only  be 
taken  in  respect  to  objections  filed  under  s. 
12  of  the  Act.  No  appeal  lies  from  a  judg- 
ment granting  a  motion  to  dismiss  a  petition 
on  the  ground  that  the  affidavit  of  the  peti- 
tioner was  untrue.  Marquette  Election  C'a«e, 
xxvii.,  219. 

18.  Controverted  election  —  Lost  record  — 
8ub8tituted  copy  —  Judgthent  on  preliminary 
objections — Discretion  of  court  below — Juris- 
diction.]— ^The  record  in  the  case  of  a  con- 
troverted election  was  produced  in  the  Su- 
preme Court  of  Canada  on  appeal  against  the 
judgment  on  preliminary  objections  and,  in  re- 
transmission to  the  court  below,  the  record 
was  lost.  Under  the  procedure  in  similar  cases 
in  the  province  where  the  petition  was  pend- 
ing, a  record  was  reconstructed  in  substitution 
of  the  lost  record,  and  upon  verification  as  to 
its  correctness,  the  court  below  ordered  the 
substituted  record  to  be  filed.  Thereupon,  the 
respondent  in  the  court  below  raised  prelim- 
ary  objections  traversing  the  correctness  of  a 
clause  in  the  substituted  petition  which  was 
dismissed  by  the  judgment  appealed  from. — 
Held,  that,  as  the  judgment  appealed  from 
was  not  one  upon  a  question  raised  by  prelim- 
inary objections,  nor  a  judgment  upon  the 
merits  at  the  trial,  the  Supreme  Court  of  Can- 
ada had  no  jurisdiction  to  entertain  the  ap- 
peal, nor  to  revise  the  discretion  of  the  court 
below  in  ordering  the  substituted  record  to  be 
filed.  Two  Mountains  Election  Case,  xxxii., 
55. 

19.  Controverted  election — Trial  of  petition 
— Extension  of  time — Appeal — Jursdiction.] — 
On  25th  May,  1901,  an  order  was  made  by  Sir. 
Justice  Belanger  for  the  trial  of  the  petition 
against  the  appellant's  return  as  a  member 
of  the  House  of  Commons  for  Beauharnois 
thirty  days  after  judgment  should  be  given  by 
the  Supreme  Court  on  an  appeal  then  pend- 
ing from  the  decision  on  preliminary  objec- 
tions to  the  petition.  Such  judgment  was 
given  on  29th  October  and  on  19th  November, 
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on  application  of  the  petitioner  for  instruc- 
tions, another  order  was  made  by  the  said 
jud^e  which  decided  that  juridical  days  only 
should  be  counted  in  computing  the  said  thirty 
days,  stating  that  such  was  the  meaning  of  the 
order  of  25th  May,  and  that  6th  December 
would  be  the  date  of  trial.  On  the  petition 
coming  on  for  trial  on  6th  December  appel- 
lant moved  for  peremption  on  the  ground  that 
the  six  months'  limit  for  hearing  had  expired. 
The  motion  was  refused  and  on  the  merits  the 
election  was  declared  void.  On  appeal  to  the 
Supreme  Court. — Held,  Davies,  J.,  dissenting, 
that  an  appeal  would  not  lie  from  the  order 
of  19th  November ;  that  the  judge  had  power 
to  make  such  order  and  its  effect  was  to  ex- 
tend the  time  for  trial  to  6th  December,  and 
the  order  for  peremption  was,  therefore,  right- 
ly refused.  Beauhamoia  Election  Case^  xxxii.. 
111. 

20.  Appeal  —  Controverted  election — Judg- 
ment dismiaainy  petition,^  —  An  appeal  does 
not  lie  to  the  Supreme  Court  of  Canada  from 
a  judgment  dismissing  an  election  petition  for 
want  of  prosecution  within  the  six  months 
prescribed  by  s.  32  of  the  Dominion  Contro- 
verted Elections  Act  (R.  S.  C.  c.  9).  Riche- 
lieu Election  Vase,  xxxii.,  118. 

21.  Matter  in  controversy — Fee  of  office — 
Collateral  issue — Future  rights — Quebec  Elec- 
tion Act — Disqualification — R.  8.  Q,  art.  429, 

See  Appeal,  29. 

22.  Discontinuance  of  election  appeal  — 
Practice — Certificate  to  speaker. 

See  No.   66,  infra. 

23.  Controverted  cases  not  appealed — Dis- 
allowance of  costs. 

See  Pbactice  of  Supreme  Court,  107. 

24.  Setting  down  for  hearing — Expediting 
proceedings. 

See   Practice  of  Supreme  Court,  106. 


25.  Appeal — Election  petition — Preliminary 
objections — Delay  in  filing — Objections  struck 
out — Order  in  chambers — R.  S,  C.  o.  8,  s,  50, 
Sse  No.  16,  ante. 


3.  Ballots. 

26.  Dominion  controverted  election  —  Scru- 
tiny— Recount — Rejected  ballots — 37  Vict.  c. 
9  ss.  43,  45,  55,  80—41  Vict,  c.  6,  ss,  5,  6,  10 
— Neglect  by  deputy  returning  officer  —  Ini- 
tials on  ballots  —  Objections  by  county 
judge.]  —  In  ballot  papers  containing  the 
names  of  four  candidates,  the  following 
ballots  were  held  valid:  1.  Ballots  con- 
taining two  crosses,  one  on  the  line  above 
the  first  name,  and  one  on  the  line  above  the 
second  name,  valid  for  the  two  first  named 
candidates;  2.  Ballots  containing  two  crosses, 
one  on  the  line  above  the  first  name  and  one 
on  the  line  dividing  the  second  and  third  com- 
partments, valid  for  the  first  named  candi- 
date; 3.  Ballots  containing  properly  made 
crosses  in  two  of  the  compartments  of  the 
ballot  paper,  with  a  slight  lead  pencil  stroke 
in  another  'compartment ;  4.  Ballots  marked  in 
the  proper  compartments  thus  X.  The  follow- 
ing ballots  were  held  invalid:  1.  Ballots  with 
a  cross  in  the  right  place  on  the  back  of  the 


ballot  paper,  instead  of  on  the  printed  side; 
2.  Ballots  marked  with  an  w  instead  of  a  cross. 
—On  a  recount,  the  appellant,  who  had  a 
minority  of  votes  according  to  the  return  of 
the  returning  officer,  was  declared  elected,  all 
the  ballots  cast  at  three  polling  districts,  in 
which  the  appellant  had  polled  only  331  votes 
and  the  respondent  345,  having  been  struck 
out  on  the  ground  that  the  deputy  returning 
officer  had  neglected  to  place  his  initials  upon 
the  backs  of  the  ballots.— On  appeal  to  the 
Supreme  Court  (P.  E.  I.),  it  was  proved 
that  the  deputy  returning  officer  had  placed 
his  initials  on  the  counterfoil  before  giving  the 
ballot  paper  to  the  voter,  and  afterwards,  pre- 
vious to  his  putting  the  ballot  in  the  ballot 
box,  had  detached  and  destroyed  the  counter- 
foil, and  that  the  ballots  used  were  the  same  as 
those  he  had  supplied  to  the  voters,  and  Peters, 
J.,  held  that  toe  ballots  of  the  three  polls 
ought  to  be  counted,  and  did  count  them  .---On 
appeal  to  the  Supreme  Court  of  Canada,  Held, 
affirming  the  judgment  of  Peters,  J.,  that  in 
the  present  case,  the  deputy  returning  officers 
having  had  the  means  of  identifying  the  bal- 
lot papers  as  those  supplied  to  the  voters  the 
neglect  to  put  their  initials  on  the  backs  of 
these  ballot  papers  not  having  affected  the  re- 
sult of  the  election,  or  caused  substantial  in- 
justice, did  not  invalidate  the  election.  Monk 
Election  Case  [Hodgins'  Elec.  Cas.  725]  ap- 
proved. QucBre,  Whether  the  county  judge  can 
object  to  the  validity  of  a  ballot  paper  when 
no  objection  has  been  made  to  it  by  the  candi- 
date or  his  agent,  or  an  elector,  in  accordance 
with  the  provisions  of  37  Vict.  c.  10,  s.  56, 
at  the  time  of  the  counting  of  the  votes  by  the 
deputy  returning  officer.  Queen's  (P.  E,  I,) 
Election  Case;  Jenkins  v.  Brecken,  vii.,  247. 

27.  Voting— Marking  of  ballots — Scrutiny 
— Irregularities  —  Numbering  and  initialing 
ballots— Dominion  Election  Act,  1874,  c.  80— 
Saving  clause.] — In  a  polling  division,  no 
statement  of  votes  either  signed  or  unsigned 
was  in  the  ballot  box.  and  the  deputy  return- 
ing officer  had  indorsed  on  each  ballot  paper 
the  number  of  the  voter  on  the  voter's  list. 
These  votes  were  not  included  either  in  the 
count  before  the  returning  officer,  the  recount 
by  the  county  judge  nor  before  the  judge  who 
tried  the  election  petition.  Held,  affirming  the 
court  below,  that  the  ballots  were  properly  re- 
jected.—Certain  ballot  papers  were  objected  to 
as  having  been  imperfectly  marked  with  a 
cross,  or  having  more  than  one  cross,  or  having 
an  inverted  V,  or  because  the  cross  was  not 
directly  opposite  the  name  of  the  candidate, 
there  being  only  two  names  on  the  ballot  paper 
and  a  line  drawn  dividing  the  paper  in  the 
middle.  Held,  afl]u-ming  the  ruling  at  the  trial 
that  these  ballots  were  valid.— Per  Ritchie, 
CJ.  Whenever  the  mark  evidences  an  at- 
tempt or  intention  to  make  a  cross,  though 
the  cross  may  be  in  some  respects  imperfect, 
the  ballot  should  be  counted,  unless  from  the 
peculiarity  of  the  mark  made  it  can  be  rea- 
sonably inferred  that  there  was  not  an  honest 
design  simply  to  make  a  cross,  but  that  there 
was  also  an  intention  so  to  mark  the  paper 
that  It  could  be  identified,  in  which  case  the 
ballot  should  be  rejected.  But  if  the  mark 
made  indicates  no  design  of  complying  with 
the  law,  but  on  the  contrary  a  clear  intent 
not  to  mark  with  a  cross  as  the  law  directs 
as,  for  instance,  by  making  a  straight  line  or 
round  U,  then  such  non-compliance  with  the 
law  renders  the  ballot  null.  The  Stepney 
2*"i&  Jt?*''^  *>y  I>enman,  J.  (4  O  M. 
*   ±1.   37)    referred   to.— During   the   voting 
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at  the  request  of  one  of  the  agents,  who 
thought  the  ballot  papers  were  not  being  pro- 
perly marked,  a  deputy  returning  oflScer.  who 
had  been  putting  his  initials  and  the  numbers 
on  the  counterfoil,  not  on  the  ballot  papers, 
initialled  and  numbered  about  twelve  of  the 
ballot  papers,  but  finding  hQ  was  wrong,  at 
the  close  of  the  poll,  he,  in  good  faith  and  with 
an  anxious  desire  to  do  his  duty,  and  in  such 
a  way  as  not  to  allow  any  person  to  see  the 
front  of  the  ballot  paper,  and  with  the  assent 
of  the  agents  of  both  parties,  took  these  bal- 
lots out  of  the  box  and  obliterated  the  marks 
he  had  put  upon  them.  Ueldj  Gwynne  and 
Henry,  JJ.,  dissenting,  that  the  irregularities 
complaincKl  of  not  having  infringed  upon  the 
secrecy  of  the  ballot,  and  the  ballots  being  un- 
questionably those  given  by  the  deputy  return- 
ing officer  to  the  voters,  these  ballots  should 
be  held  good,  and  that  said  irregularities  came 
within  Uie  saving  provisions  of  s.  80  of  the 
Dominion  Elections  Act,  1874. — Per  Henry, 
J.  Although  the  ballots  should  be  considered 
bad,  the  present  appellant  having  acted  upon 
the  return  and  taken  his  seat,  was  not  in  a 
position  to  claim  that  the  election  was  void. 
Bothtcell  Election  Case;  Hawkins  v.  Smithy 
viii.,  «76. 

28.  Marking  balloU — Secrecy  of  halloiting 
— Public  policy — Findings  of  fact.] — Secrecy 
of  the  ballot  is  an  absolute  rule  of  public 
policy,  and  it  cannot  be  waived. — It  will  re- 
quire a  clear  case  to  reverse  the  decision  of 
the  trial  judge  who  has  found  as  a  question 
of  fact  whether  there  was  or  was  not  evidence 
that  the  slight  pencil  marks  or  dots  objected  to 
had  been  made  designedly  by  the  voter. — ^Also, 
that  where  the  X  is  not  unmistakably  above 
or  below  the  line  separating  the  names  of 
the  candidates  the  ballot  is  bad.  Haldimand 
Election  Case;  Walsh  v.  Montague^  xv.,  495. 


4.  GOBBUFT  Pbactices. 

(a)  Betting,   29. 
(6)  Bribery,  30-47. 

(c)  Conspiracy f  48. 

(d)  Conveyance  to  polls,  49-51. 

(e)  Intimidation,  52-54. 

(f)  Subornation,  55. 
{g)  Treating,  56-58. 
{h)   Trivial  Acts,  59. 


(a)   Betting. 

29.  The  Dominion  Elections  Act,  1874 — 
Wager  by  agent  with  voter  —  Bribery — Cor- 
rupt practice.] — An  agent  of  the  respondent, 
( the  %  president  of  the  Conservative  Associa- 
tion), made  a  bet  of  $5  with  one  Parker,  a 
Liberal,  that  he  would  vote  against  the  Con- 
sf^rvative  party,  and  deposited  the  $5  with  a 
stakeholder,  which,  after  the  election,  was 
paid  over  to  Parker.  At  the  trial,  the  agent 
denied  that  he  was  actuated  by  any  intention 
to  influence  the  voter,  and  alleged  that  the 
bet  was  made  as  a  sporting  bet  on  the  spur 
of  the  moment,  and  with  the  expectation  that, 
as  he  said,  Parker  would  warm  up  and  vote; 
he  admitted  that  it  passed  through  his  mind 
that  some  one  on  the  voter's  side  would  make 
lh'3  money  good  if  he  voted.     Parker  said  he 


had  formed  the  resolution  not  to  vote  before 
he  made  his  bet,  but  the  evidence  shewed  that 
he  did  not  think  lightly  of  the  sum  which  be 
was  to  receive  for  not  voting,  his  answer  be- 
ing: "Oh!  I  don't  know  that  $5  would  be 
an  insult  to  any  one  not  to  vote."  Held,  re- 
\'ersing  the  judgment  appealed  from  (4  Ont. 
Elec.  Cas.  32),  that  the  bet  in  question  was 
colourable  bribery  within  the  enactments  of 
s.-s.  1  of  s.  92  of  the  Dominion  Elections  Act, 
1874,  and  a  corrupt  practice  which  avoided  the 
election.  West  Northumberland  Election 
Case;  Henderson  v.  GuUlet,  x..  635. 


(6)  Bribery. 

30.  Undue    influence — Agency — Treating  — 
Statement  in  speech  —  Corrupt  practices — 
Promising  appointments  —  Bribery.] — Drink- 
ing   on    nomination    or    polling    day    is    not 
a    corrupt    practice    sufficient    to    avoid    an 
election,  unless  the  drink  is  given  by  an  agent 
on  account  of  the  voter  having  voted  or  being 
about  to  vote:  [39  Vict.  c.  9,  s.  94  (D.),  com- 
pared with  17  &  18  Vict.  c.  102,  ss.  4,  23  & 
36  (Imp.)] — A  candidate,  charged  by  his  op- 
ponent with  having  no  influence,  is  not  guilty 
of  a  corrupt  practice,  if,  in  a  public  speech, 
in  reply  to  the  attack,  he  states  *'  that  he  had 
had  influence  to  procure  more  appointments 
for  the  electors  of  the  county  than  anv  mem- 
ber."— Long  before  the  election,  R.  with  mem- 
bers of  his  family   (the  P.  family),  strongly 
desired    to    obtain    employment    for    O..     his 
brother-in-law.      R.,    being    a    political    sup- 
porter, client  and  personal  friend  of  L.,  asked 
him    on   different    ocfcasions   to   procure   O.  a 
place.     The  first  time  he  spoke  to  him  with 
reference  to  it  was  about  a  year  previous  to 
the  election ;  but  he  said  nothing  on  that  occa- 
sion about  his  father-in-law  (P.).     R's  evid- 
ence then  went  on  as  follows :    "  Q.  On  what 
occasion  did  you  speak  to  him  (L.)  about  it? 
A.  It  was  when  the  question  of  an  election 
arose  that  I  spoke  to  him  about  it.    Q.  Last 
fall?    A.  Yes.    Q.  What  was  the  date  at  which 
you  spoke   to   him  regarding  the  P.  family? 
A.   I  cannot  positively  say,  but  it  was  4  or 
5  weeks  before  there  was  question  of  the  elec- 
tion.    It  was  then  spoken  of  in   the  county 
and  out'  of  the  county.     Q.  That  was  during 
the  election?     A.  Yes.     Q.  At  all  events,   it 
was  at  the  time  the  election  was  spoken  of? 
A.  Yes.    Q.  What  did  you  say  to  him  regard- 
ing  your   brother-in-law   and  your  father-in- 
law?     A.  I  went  to  see  Mr.  L.  on  different 
occasions,  when  I  had  some  accounts  to  give 
him  to  collect,  and  I  said  to  him :  *  It  would 
greatly  please  the  P.  family  if  you  could  pro- 
cure a  place  for  my  brother-in-law.*     Q.  Did 
you  say  to  Mr.  L.  in  what  way  it  would  please 
the  P.  family?     A.   I  said  this  to  him:   *  It 
might,  perhaps,  prevent  them  from  voting  at 
the  coming  election.*     Q.  When  you  told  Mr. 
L.  that  the  P.  family  could  be  useful  to  him 
by  not  voting,  what  did  Mr.  L.  say?    A.  He 
simply  told  me  *  that  he  would  think  of  me, 
and  that  if  a  vacancy  occurred,  he  would  do 
his  best  for  me.*    Mr.  L.,  on  the  other  hand, 
states:  *  He   (R.)    had  asked  me,  not  during 
the  election  but  many  months   before,  I   be- 
lieve, so  far  as  my  memory  goes,  a  year  before 
there  was  any  talk  of  an  election,  to  try  and 
secure  some  office  or  occupation,  with  a  slight 
remuneration,  for  his  brothor-in-law.     I   told 
him  that  I  would  consider  his  claims ;  that  he 
was  one  of  my  best  supporters ;  and,  if  I  saw 
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any  occasion  where  it  would  be  possible  for  me 
to  support  his  claim.  I  would  do  so.  The 
thing  remained  in  that  way;  and  previous 
to  the  election  particularly,  there  was  never 
one  word  said  or  breathed  on  that  subject  ben 
tween  R.  and  myself.  I  never  asked  him  to 
nse  this  promise,  and  never  intended  to  do 
so ;  it  was  merely  because  he  was  a  personal 
friend  of  mine  and  a  man  of  respectability  and 
importance  that  I  promised  to  consider  his 
claim,  as  I  was  justified  as  the  representative 
of  the  county  in  doing.*  **  R.  attended  3  or  4 
meetings  of  respondent's  committee,  checked 
lists  and  reported  his  acts  to  members  of  the 
committee.  Before  the  election.  R.  repeated 
to  the  P.  family  what  had  taken  place  between 
him  and  L.  At  the  time  of  the  election,  R., 
while  conversing  in  the  family  circle,  was  in- 
formed by  one  of  them  "  they  would  vote  for 
the  defeated  candidate,  but  would  not  use  their 
influence."  He  said  "  Do  as  you  please ;  they 
will  use  your  votes  as  an  objection  to  giving 

0.  a  place."  This  conversation  was  not  re- 
ported bv  R.  to  respondent's  committee.    Held, 

1.  that  the  respondent,  having  a  perfectly  legi- 
timate motive  in  promising  R.  to  try  and  get 
an  oflSce  for  his  brother-in-law — his  *^  desire  to 
please  a  political  friend  and  supporter — was 
not  guilty  of  a  corrupt  act  in  making  such 
promise :  and  further,  that  the  act  of  R.,  in  re- 
lation to  the  votes  of  the  P.  family,  even  if  a 
corrupt  one,  was  not  committed  with  the  know- 
ledge and  consent  of  the  respondent.— 2.  That 
whether  R.  was  respondent's  agent  or  not,  the 
conversations  which  took  place  between  him 
and  the  P.  family  do  not  sufficiently  shew  a 
corrupt  intent  on  his  part  to  influence  their 
Tote,  and  that  he  is  not  guilty  of  bribery  or 
nndue  influence  within  the  meaning  of  the 
atatute.— Per  Richards,  C.J.,  and  Strong,  J. 

(dissenting).  There  was  sufficient  evidence  to 
declare  R.  respondent's  agent.  Jacques-Car- 
tter  Election  Case;  Somerville  v.  Laftamme, 
ii>.  216. 

31.  Controverted  Elections  *  Act,  187 A  — 
O^fts  for  charitable  purposes— Payment  of 
debt  -—  Bribery,]— Gifts  and  subscriptions 
for  charitable  purposes  made  by  a  candidate, 
m  the  habit  of  subscribing  liberally  to  char- 
itable purposes,  not  proved  to  have  been  of- 
fered or  made  as  an  inducement  to,  or  on  any 
condition  that,  any  body  of  men,  or  any  in- 
dividual, should  vote  or  act  in  any  way  at 
an  election,  or  on  any  express  or  implied 
promise  or  undertaking  that  such  body  of 
men,  or  individual  would,  in  consequence  of 
such  gift  or  subscription,  vote  or  act  in  re- 
spect to  any  future  election,  are  not  corrupt 
practices  within  the  meaning  of  that  expres- 
sion as  defined  by  the  Election  and  Contro- 
verted Elections  Acts,  1874.— 2.  That  the 
settlement  by  payment  of  a  just  debt  by  a 
candidate  to  an  elector  without  any  refer- 
ence to  the  election,  is  not  a  corrupt  act  of 
bribery,  and  especially  so  when  the  candi- 
date did  not  ask  the  elector's  support,  and 
the  elector  neither  promised  nor  gave  it. 
Taschereau  and  Gwynne.  JJ.,  doubted  whe- 
ther or  not  the  transactions  were  within  the 
prohibitory  provisions  of  the  Act.  (See  Hodg. 
Elec.  Gas.  751.)  South  Ontario  Election 
Case;  McKay  \\  Olen,  ili..  C41. 

32.  Professional  speakers  —  Voter  acting 
as  canvasser  —  Legal  expenses.] — Per  Four- 
nier,  J.  Candidates  .may  lawfully  employ 
and  pay  for  the  services  and  expenses  of 
speakers  and  canvassers,  although  they  may 


be  voters,  provided  there  be  no  colourable 
device  in  the  engagement  in  order  to  evade 
the  bribery  clauses  of  the  Dominion  Elections 
Act,  1874.  Per  Taschereau  and  Gwynne,  JJ. 
such  payments  would  be  illegal.  North  On- 
tario Election  Case;  Wheeler  v.  Gibhs,  !v.. 
430. 

(Note.— See  Hodg.  Elec.  Cas.  785.) 

33.  The  Dominion  Elections  Act,  1874,  ss. 
96  d  98 — Hiring  team  —  Corrupt  practice — 
"  Wilful "  offence — Advance  of  money  tohen 
not  corrupt — Bribery — Constitution  of  sta- 
tute.]—A  charge  was  that  S.  bribed  G.  by 
payment  of  a  note.  The  evidence  shewed  G. 
had  been  canvassing  for  S.  a  long  time  before 
the  note  fell  due,  and  had  always  supported 
him.  He  was  on  his  way  to  retire  his  note 
when  S.  asked  him  to  canvass  that  day,  and 
promised  to  have  the  note  arranged  for.  At 
the  same  time  G.  was  negotiatmg  with  S. 
for  a  loan  on  mortgage,  and  it  was  at  first 
stipulated  that  the  amount  of  this  note  should 
be  taken  out  of  the  mortgage  money.  S.'s 
agent,  after  the  election,  at  the  request  of  Gr., 
paid  the  mortgage  money  in  full  and  allowed 
the  matter  of  the  note  to  stand  until  G. 
could  see  S.  G.  stated  that  neither  the  note 
nor  the  mortgage  transaction  influenced  him 
in  any  way,  and  that  he  had  to  pay  the  note 
and  did  not  expect  respondent  to  make  him 
a  present  of  it— Held,  that  the  evidence  did 
not  shew  that  the  advance  of  money  was 
made  in  order  to  induce  G.  to  procure.'  or  to 
endeavour  to  procure,  the  return  of  the  re- 
spondent, and  was  not,  therefore,  bribery 
within  the  meaning  of  s.-s.  3  of  s.  62  of  the 
Dominion  Elections  Act,  1874.  Selkirk  Elec- 
tion Case;  Young  v.  Smith,  iv.,  494. 

34.  Bribery  —  Clandestine  payment— Per- 
sonal expenses.] — Evidence  that  the  candidate 
clandestinely  slipped  $5  into  a  voter's  pocket 
for  a  pretended  service  not  mentioned  to  the 
voter  nor  included  in  the  statement  of  per- 
sonal expenses  is  sufficient  to  warrant  a  find- 
ing of  personal  bribery.  Judgment  appealed 
from  (6  Q.  L.  R.  100)  affirmed.  Bellechasse 
Election  Case;  Larue  v.  Deslauriers,  v..  91. 

35.  The  Dominion  Elections  Act,  187^,  ss. 
82  83  ds  84  —  Unauthorized  employment  of 
policemen — Colourable  device  —  Liability  for 
acta  of  sub-agent — Bribery.] — On  a  charge  of 
bribery  against  T.  and  A.,  the  trial  Judge 
found  that  A.  had  been  directed  by  T.,  an 
agent  of  P.  to  employ  persons  to  act  as  po- 
licemen at  a  polling  place  on  polling  day, 
and  that  with  money  given  to  him  for  this 
purpose  A.  had  bribed  four  \'oters,  previ- 
ously supporters  of  C,  but  held  that  A.  was 
not  an  agent  of  P.,  and  therefore  his  acts 
could  not  void  the  election.  On  appeal.  Held, 
reversing  the  judgment  appealed  from  (10  R. 
L.  651 ) ,  that  as  there  was  no  excuse  or  justi- 
fication for  employing  the  voters  as'  police- 
men ;  that  their  employment  was  merely 
colourable,  and,  having  changed  their  votes  in 
consequence  of  the  moneys  so  paid  to  them, 
and  P.,  the  sitting  member,  being  responsible 
alike  for  the  acts  of  A.,  the  sub-agent,  as  for 
the  acts  of  T.,  the  agent,  and  they  having  been 
guilty  of  corrupt  practices,  the  election  was 
void.  Taschereau  and  Gwynne,  JJ.,  held 
that  A.,  the  sub-agent  alone,  had  been  guilty 
of  bribery.  Charlevoix  Election  Case;  Cimon 
V.  Perrault,  v.,  333. 

36.  Corrupt  practices — Giff  toirards  build- 
ing  town   hall  —   Charity    or     liberality   — 
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Bribery  —  Candidate's  knotoledge.'\ — ^Before 
setting  out  on  a  canvassing  tour  F.  placed 
in  the  hands  of  B.,  who  was  not  his  financial 
agent,  $100  to  be  used  for  the  purpose  of  the 
election.  While  visiting  a  part  of  the  county 
with  which  he  wan  not  much  acquainted,  but 
with  which  B.  was  well  acquainted,  they  paid 
an  electioneering  visit  to  K.,  a  leading  man 
in  that  locality,  who  indicated  to  B.  his  dis- 
satisfaction with  F.  and  stated  that,  although 
he  would  vote  for  the  Liberal  partv.  he  would 
not  exert  himself  as  much  as  in  former  elec- 
tions. F.  then  went  out.  and  B.  asked  his 
host,  "  Do  you  want  any  money  for  your 
church?"  received  a  negative  reply,  and  add- 
ed, "  Do  you  want  any  money  for  anything?" 
K.  then  answered,  *'  If  you  have  any  money 
to  spare  there  are  plenty  of  things  we  want 
it  for.  We  are  building  a  town  hall  and  we 
are  scarce  of  money/*  B.  said,  "  Will  $25 
do?"  K.  answered,  "  Whatever  you  like,  it  is 
nothing  to  me."  The  money  was  left  on  the 
table.    Then,  when  bidding  the  appellant  and 

B.  good-bye,  K.  said,  **  Gentlemen,  remember 
that  this  money  has  no  influence  as  far  as  I 
am  concerned  with  pegard  to  the  election." 
F.  did  not  repudiate  the  act  of  B..  This  $25 
was  not  included  in  any  account  by  F.  or  his 
financial  agent,  and  large  sums  were  corruptly 
expended  in  the  election  by  the  agent  of  F. 
Held^  affirming  the  judgment  appealed  from, 
that  the  giving  of  the  $25  by  B.  to  K.  waa 
not  an  act  of  liberality  or  charity,  but  a  gift 
out  of  F.*8  money,  with  a  view  to  influence 
a  voter  favourably  to  his  candidature,  and 
that,  although  the  money  was  not  given  in 
F.'s  presence,  yet  it  was  given  with  his  knowl- 
edge, and  therefore  that  he  had  been  person- 
ally guilty  of  a  corrupt  practice.  Megantic 
Election  Case;  Frechette  v.  Qoulet,  ix.,  279. 

37.  Election  expenses  —  Corrupt  practice 
— Promise  to  pay  hills  of  previous  election.] 
— The  payment  by  an  agent  of  $147  to  a  voter 
claiming  the  same  to  be  due  for  expenses  at 
a  previous  election  and  refusing  to  vote  until 
the  amount  was  paid,  is  a  corrupt  practice. 
Judgment  appaled  from  (10  Q.  L.  R.  247) 
affirmed.     Selkirk  Election  Case   (4  Can.   S. 

C.  R.  494)  followed.  Levis  Election  Case; 
Belleau  v.  Dessault,  xi.,  133. 

38.  Bribery  —  Inducing  elector  to  abstain 
from  voting — Corrupt  loan  by  agent.] — Peti- 
tioner charged  that  H.,  an  agent  of  the  can- 
didate elected,  corruptly  offered  and  paid  $5 
to  induce  a  voter  to  refrain  from  voting.  H. 
was  in  the  habit  of  assisting  this  voter,  and 
being  told  by  him  that  he  contemplated  go- 
ing on  a  visit  a  few  days  before  the  election, 
and  being  away  on  election  day,  H.  promised 
him. $5  towards  his  expenses.  Shortly  after 
the  voter  went  to  H.'s  house  to  borrow  a 
coat  for  his  journey,  and  H.'s  brother  gave 
him  $5:  He  went  away  and  was  absent  on 
election  day.  Beld,  that  the  offer  and  pay- 
ment of  the  $5  formed  one  transaction  and 
constituted  a  corrupt  practice  under  the  Elec- 
tion Act.  Baldimand  Election  Case;  Colter 
V.  Glenn^  xvii.,  170. 

39.  Corrupt  practices  —  Provincial  election 
fund^Promissory  note — 'Nullity.] — In  an  ac- 
tion on  a  promissory  note  the  evidence  shewed 
that  its  proceeds  were  given  to  an  election 
agent  to  be  used  as  a  portion  of  an  election 
fund  controlled  by  the  maker.  Held,  affirm- 
ing the  judgment  aptiealed  from  (M.  L.  R.  5 
Q.  B.  332),  that  the  transaction  was  illegal 


under  38  Vict.  c.  7  (now  R.  S.  Q.,  art. 
425),  which  makes  void  any  contract,  pro- 
mise or  understanding  in  any  way  relating 
to  an  election  under  that  Act.  and  the  plain- 
tiff could  not  recover.  Dansereau  ▼.  8i.  Louia^ 
xviii..  587. 

40.  Treating  on  election  day — Undue  in- 
fluence —  Election  speech  —  Promising  ap- 
pointments —  Bribery  and  corrupt  practices. 

See  No.  72,  infra, 

41.  Oifts  for  charities  —  Payment  of  a 
debt  —  Controverted  Elections  Act,  18H. 

See  No.  31,  ante. 

42.  Canvassers  —  Professional  speakore 
Payment  of  empenses. 

See  No.  32,  ante. 

43.  Unauthorized  policemen  —  Emptoymeni 
by  agent  —  Bribery, 

See  No.  35,  ante. 

44.  Counter  petition  —  S7  Vict.  c.  10.  «.  66 
— Recriminating  charges. 

See  No.  133,  infra. 

45.  Wager  by  agent — Treating  on  poUing 
day — Payment  of  money  after  voting — Oar- 
rupt  practices. 

See  Nos.  2.  29,  ante. 

46.  Bribery  by  agent — Loan  to  pay  travel- 
ling empenses. 

See  No.  87.  infra. 

47.  Promise  of  employment — Findings  6y 
trial  judges. 

See  No.  88,  infra. 


(c)   Conspiraoy. 

48.  Undue  influence  —  Conspiracy  respect- 
ing marking  baUots — Interference  icith  fran- 
chise. 

See  No.  53,  infra. 


(d)    Conveyance  to  Polls. 

49.  Hiring  teams  —  Construction  of  Do- 
minion Elections  Act,  1874,  s.  98.]-— Evi- 
dence shewed  that  a  team  was  hir^  some 
days  before  the  opening  of  the  poll  by  an 
agent  of  S.  for  the  purpose  of  bringing  voters 
to  the  polls.  It  went  for  the  voters,  but  re- 
turned the  day  before  p<^ling  dav  without 
the  voters  and  was  paid  tor.  Held,  that  the 
term  "  six  preceding  sections "  in  8.  98 
**  Dominion  Elections  Act,  1874,"  means  the 
six  sections  immediately  preceding  the  98th, 
and,  therefore,  the  hiring  of  a  team  to  con- 
vey voters  to  the  polls,  prohibited  by  s.  96, 
was  a  corrupt  practice  within  the  meaninff 
of  s.  98.  (Henry,  J.,  dissenting.)  (Followed 
in  Levis  Election  Case,  xi.,  133.)  Selkirk 
Election  Case;  Young  v.  Smith,  iv.,  494. 

50.  Conveying  voters  to  poll —  Railway 
pass—St  Vict.  c.  9,  ss.  92,  96,  98  d  100 
— Powers  of  limited  agent,] — Four  charges 
of  bribery  were  relied  upon,  three  of  which 
were  dismissed  for  insufficient  evidence  as  to 
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agency.  As  to  the  fourth,  the  facts  were: 
L#.,  agent  of  C,  gave  electors  employed  on 
steamboats  free  transportation  tickets  over 
the  N.  8.  Railway  from  Montreal  to  vote  at 
the  election,  without  any  promise  exacted 
from  or  given  by  them.  The  tickets  shewed 
on  their  face  that  they  had  been  paid  for,  but 
L,  had  received  them  gratuitously.  The  trial 
judge  found  that  the  tickets  had  not  been 
paid  for,  and  were  given  unconditionally,  and 
therefore  held  it  was  not  a  corrupt  act. — 
Held,  affirming  the  judgment  appealed  from, 
Fournier  and  Henry,  JJ.,  dissenting,  that  tak- 
ing unconditionally  and  gratuitously  of  a  vot- 
er to  the  poll  by  a  railway  company,  or  an 
individual,  whatever  his  occupation  may  be, 
or  giving  a  voter  a  free  pass  over  a  railway, 
or  by  boat,  or  other  conveyance,  if  unac- 
companied by  any  conditions  or  stipulations 
that  might  affect  the  voter's  action  in  refer- 
ence to  the  vote  to  be  given,  is  not  prohibited 
by  37  Vict.  c.  9  ( D. )  .—2.  That  if  a  ticket,  al- 
though given  unconditionally  to  a  voter  by 
an  agent  of  the  candidate,  has  been  paid 
for,  then  such  a  practice  would  be  unlawful 
onder  s.  96,  and  by  virtue  of  s.  98  a  corrupt 
practice,  and  would  avoid  the  election.--3. 
That  an  agent  who  is  not  a  general  agent, 
but  an  agent  with  powers  expressly  limited, 
cannot  bind  the  candidate  by  anything  done 
beyond  the  scope  of  his  authority.  Berthier 
Election  Case;  Oenereua  v.  Cuthhert,  iz.,  102. 

51.  Dominion  Elections  Act,  187 4y  88.  96, 
98 — Promise  to  pay  debts  for  a  previous 
Section  —  Hiring  carters — Conveying  voters 
to  poll — Corrupt  practices.] — Hiring  and  pay- 
ing of  carters  by  an  agent  to  convey  to  polls 
voters  who  are  known  to  be  supporters  of 
the  agent's  candidate  is  a  corrupt  practice. 
Selkirk  Election  Case;  Young  v.  Smith  (4 
Can.  S.  C.  R.  494)  followed. — Judgment  ap- 
pealed from  (10  Q.  L.  R.  247)  affirmed. 
Lfevis  Election  Case;  Belleau  v.  Dussault,, 
xL,   133. 


(e)   Intimidation, 

52.  Dominion  Elections  Act,  1874,  »•  95 — 
Acts  of  agents — Clergymen  using  threats  — 
Undue  influence.} — When  clergymen,  agents 
for  a  candidate,  have  been  guilty  of  undue 
influence  the  election  is  void. — Sermons  and 
threats  by  parish  priests  may  constitute  acts 
of  undue  influence,  and  a  contravention  of 
the  Domini<»i  Elections  Act,  1874,  s.  95. — Per 
Ritchie,  J.  A  clergyman  has  no  right,  in  the 
pulpit  or  out  of  it,  by  threatening  any  dam- 
age, temporal  or  spiritual,  to  restrain  the  lib- 
erty of  a  voter  so  as  to  compel  him  into  vot- 
ing or  abstaining  from  voting  otherwise  than 
as  he  freely  wills.  Charlevoiw  Election  Case; 
Brassard  v.  Langevin^  i.,  145. 

53.  Dominion  EUctions  Act,  187 4,  s.  95 — 
Intimidation  —  Undue  influence — Conspiracy 
— Corrupt  practices — Marking  ballots — Identi- 
fication.]— It  was  charged  tnat  the  respondent 
personally,  as  well  as  acting  by  his  agents, 
did  undertake  and  conspire  to  impede,  pre- 
vent, and  otherwise  interfere  with  the  free 
exercise  of  the  franchise  by  voters,  and  that, 
in  furtherance  of  a  scheme  which  they  knew 
to  be  illegal,  they  did,  in  fact,  so  impede, 
prevent,  and  interfere  with  the  franchise  of 
certain  voters,  by  getting  their  ballots  mark- 
ed, rendered  identifiable,  and  consequently 
void,   whereby  the  franchise   of   these  voters 

s.  c.  D. — 17. 


was  unjustifiably  interfered  with. — ^At  a  pre- 
vious  election    the    respondent   had    been    de- 
feated by  a  majority  of  three  votes,  and  the 
election  having  been  contested  was  set  aside, 
and  certain  voters  were  reported  by  the  judge 
as   having    been   guilty   of   corrupt   practices, 
under  s.  104  of  the  Dominion  Elections  Act. 
At  a  public  meeting  before   the  election   C, 
the    respondent's   agent,    to    intimidate    these 
persons  and  prevent  them  from  voting,  in  a 
speech,  threatened     them  with  punishment  if 
they  voted;  and  subsequently  printed  notices 
to  the  same  effect  were  sent  to  these  voters. 
On   the   polling   day   P.,   who   had   been   ap- 
pointed deputy   returning  officer,  on  the  dis- 
tinct understanding  with,  and  promise  made 
to,   the  returning   officer   that  he   would  not 
mark    the   ballots   of   these   voters,   consulted 
I  with  C,  €Uid  on  his  advice  and  in  collusion 
I  with   him   marked  the   ballots   of  certain   of 
I  these   voters. — Held,   reversing   the   judgment 
appealed  from  (7  Legal  News,  220)  that  the 
'  election  was  void  by  reason  of  the  attempted 
I  intimidation  practiced  by  C,  the  respondent's 
I  agent;  and  by  reason  also  of  the  conspiracy 
I  between  the  said  agent  and    the    deputy  re- 
turning officer  to  interfere  with  the  free  ex- 
ercise of  the  franchise  of  voters,  violations  of 
s.  98  of  the  Dominion  Elections  Act,  1874,  and 
corrupt  practices  under  s.  98  of  the  said  Act. 
Soulangcs   Election   Case;   Cholette   v.   Bain^ 
X.,  052. 

54.  Libel  —  Slander  —  Public  interests — 
Charge  of  corruption — Privileged  statements 
— Challenge  to  8ue. 

See  No.  90,  infra. 


(f)    Subornation. 

55.  Agent  —  Authority  of  scrutineer  — 
Wilfully  inducing  voter  to  take  false 
oath  —  Corrupt  practice  —  Farmers*  sons  — 
Oath  T.} — A  scrutineer  appointed  for  a  poll- 
ing place  at  an  election  under  the  written 
authority  of  a  candidate  is  an  agent  for 
whose  illegal  acts  at  the  polling  place  the 
candidate  will  be  answerable. — The  insisting 
by  such  scrutineer  of  the  taking  of  the  farm- 
ers' sons'  oath  T  by  a  hesitating  voter  whose 
vote  is  objected  to  and  who  is  registered  on 
the  list  as  a  farmer's  son  and  not  as 
an  owner,  when,  as  a  matter  of  fact,  the 
voter's  father  had  died  previous  to  the  final 
revision  of  the  list  leaving  the  son  owner  of 
the  property,  is  a  wilful  inducing  or  en- 
deavouring to  induce  the  voter  to  take  a 
false  oath,  so  as  to  amount  to  a  corrupt  prac- 
tice within  R.  S.  C.  c.  8,  ss.  90.  91.  and  such 
corrupt  practice  will  avoid  the  election  under 
8.  93.  Strong  and  Gwynne.  JJ.,  dissenting. — 
Per  Strong,  J.  That  reading  s.  41  in  conjunc- 
tion with  8.  45,  s.-s.  2,  and  the  oath  T  in 
schedule  A.  of  R.  S.  C.  c.  8.  an  inquiry  on 
a  scrutiny  as  to  the  qualification  of  a  farm- 
er's son  at  the  time  of  voting  is  admissible, 
and  if  it  is  shewn  that  a  number  of  unquali- 
fied farmers'  sons'  votes  larger  than  the  ma- 
jority were  admitted  the  election  will  be  void. 
(Taschereau,  J.,  contra.)  Haldimand  Elec- 
tion Case;  Walsh  v.  Montague,  xv.,  495. 


(g)   Treating. 

56.  Corrupt    treating — Trivial    act.] — ^Dur- 
ing an  election  liquor  was  given  to  an  elector. 
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who  at  the  same  time  was  asked  to  vote  for 
a  particular  candidate. — Held,  that  this  was 
corrupt  treating  under  R.  S.  C.  c.  8,  s.  86. 
West  Prince  Election  Case,  xxvii.,  241. 

57.  Giving  drinks  on  election  day — Agency 
— Undue  influence. 

See  No.  72,  infra. 

58.  Giving  liquor  to  voter  —  Act  of  good- 
felloicship  —  Corrupt  practices. 

See  Nos.   2,   29,   ante. 


(h)  Trivial  Acts. 

59.  Corrupt  practices  —  Trivi^il  or  un- 
important acts  —  Benefit  of  statute]  — 
Though  the  only  corrupt  act  pro\-ed  against 
a  sitting  member  was  of  a  trivial  and  unim- 
portant character,  and  he  had  at  public  ;neet- 
ings  warned  his  supporters  against  the  com- 
mission of  illegal  acts,  yet  as  such  act  was 
committed  by  an  agent  whom  he  had  taken 
with  him  to  canvass  a  certain  locality,  and 
there  were  circumstances  wliich  should  hJave 
aroused  his  suspicion,  he  should  have  given  a 
like  warning  to  this  agent,  and  not  having 
done  so  he  was  not  entitled  to  the  benefit 
of  the  amendment  to  The  Controverted  Elec- 
tions Act  in  54  &  55  Vict.  c.  20,  s.  19.  West 
Prince  Election  Case,  xxvii.,  241. 


5.  Deposit. 

00.  Controverted  election  —  Appeal  — 
Dixffolulion  of  Parliament — Petition  lapsing 
— Return  of  deposit.] — Between  the  appeal 
from  a  decision  on  8th  November.  1890,  in  a 
controverted  election  case  and  the  sittings  of 
the  court  Parliament  was  dissolved,  and  by 
effect  of  dissolution  the  petition  dropped. 
Uespondont.  in  order  to  have  costs  out  of  the 
deposit  in  court  moved  before  a  judge  of  the 
Supreme  Court  in  chambers  (on  reference 
from  the  full  court)  to  dismiss  the  appeal 
for  want  of  prosecution,  or  to  have  the  re- 
cord remitted  to  the  court  below.  The  peti- 
tioner claimed  the  deposit  should  be  returned 
to  him. — Patterson,  J.,  held  that  the  final  de- 
termination of  the  right  to  costs  being  kept 
in  suspense  by  the  appeal,  the  motion  should 
be  refused :  but  inasmuch  as  the  deposit  in 
the  court  below  ought  to  be  disposed  of  by 
an  order  of  that  court,  the  registrar  of  the 
Supreme  ("ourt  should  certify  to  the  court 
below  that  the  appeal  was  not  heard,  and 
that  the  petition  dropped  by  reason  of  dis- 
solution of  Parliament  on  2nd  February, 
1891.  [Note. — ^Tlie  court  below  refused  to 
pay  out  the  deposit,  and  on  motion  by  peti- 
tioner the  Supreme  Court  (being  shewn  that 
the  order  by  Patterson,  J.,  had  not  been  ap- 
pealed from)  ordered  on  15th  March,  1893, 
(see  No.  r»3,  infra),  a  certificate  to  issue  re- 
citing the  proceedings  that  took  place  and  de- 
claring that  petitioner  was  entitled  to  the  re- 
payment to  him  of  the  deposit,  both  as 
security  for  costs  of  petition  and  as  security 
for  costs  of  appeal.]  Hnlton  Election  Case; 
Lush  V.  Waldie,  xix.,  557. 

01.  Preliminary  objections  —  Service — Se- 
curity —-  Receipt  —  R.  S.  C.  c.  9,  ss.  8  d 


9,  s.-ss.  €  d  g  and  s.  10-] — Two  members  are 
returned  for  an  electoral  district  in  P.  E. 
Island.  With  a  petition  against  the  return 
of  the  two  sitting  members,  petitioner  de- 
posited $2,000  with  the  denuty  prothonotary, 
and  in  the  notice  of  presentation  of  petition 
and  deposit  of  security  stated  that  he  had 
given  security  of  $1,000  for  each  respondent 
*'in  all  $2,000"  duly  deposited  with  the  protho- 
notary as  required  by  statute.  The  receipt  was 
signed  by  the  deputy  prothonotary  appointed 
bv  the  judges,  and  acknowledged  receipt  of 
$2,000,  without  stating  that  $1,000  was  de- 
posited as  security  for  each  respondent.  The 
petition  was  served  personally  on  the  re- 
spondents at  Ottawa. — Heldy  1.  That  person- 
al service  of  the  petition  at  Ottawa,  without 
an  order  of  the  court,  is  a  good  service  un- 
der s.  10  of  the  Controverted  Elections  Act. — 
2.  That  there  being  at  the  time  of  the  pre- 
sentation of  the  petition  security  of  $1,000 
for  the  costs  of  each  respondent  the  security 
given  was  suflScient. — 3.  That  payment  to  the 
deputy  prothonotary  was  a  valid  payment. 
Queen's  and  Prince  {P.  E.  I.)  Election 
Cases,  XX.,  20. 

02.  Controverted  election  —  Preliminary 
objections  —  Deposit  of  security  —  Legal 
tender  —  R.  S.  C.  c.  9,  s.  9  if.).] 
—  The  preliminary  objection  was  that 
the  security  and  deposit  receipt  were  illegal, 
null  and  void,  the  receipt  being : — **  That  the 
security  required  by  law  had  been  given  on 
behalf  of  the  petitioners  by  a  sum  of  $1,000 
in  a  Dominion  note,  to  wit,  a  bank  note  of 
$1,000  (Dominion  of  Canada)  bearing  the 
number  2914,  deposited  in  our  hands  by  the 
said  petitioners,  constituting  a  legal  tender 
under  the  statute  of  the  Dominion  of  Canada 
now  in  force."  The  deposit  was  in  fact  a 
Dominion  note  of  $1,0(K).  UeJd,  aflBrming  the 
judgment  appealed  from,  that  the  deposit  and 
receipt  complied  sufficiently  with  s.  9  (/)  of 
the  Dominion  Controverted  Elections  Act. 
Argentcuil  Election  Case  •  Christie  v.  Mor- 
ri<ton,  XX.,  194. 

03.  Dissolution  of  Parliament — Abatement 
of  proceedings  —  Return  of  deposits  —  Pay- 
ment out  of  court  bcloic — Practice-] — In  the 
interval  between  the  taking  of  an  appeal  from 
the  decision  in  the  matter  of  a  controverted 
election,  and  the  sittings  of  the  Supreme 
Court  of  Canada,  when  the  appeal  was  to 
have  been  heard.  Parliament  was  dissolved, 
and  the  petition  was  dropped  and  declared 
to  have  abated  in  consequence,  by  the  judg- 
ment of  His  Lordship  Mr.  Justice  Patterson, 
sitting  as  a  judge  of  the  Supreme  Court  of 
Canada  in  chambers  (19  Can.  S.  C.  R.  557). 
During  a  subsequent  session  of  the  Supreme 
Court,  a  motion  was  made  on  behalf  of  the 
petitioner  for  an  order  directing  payment  out 
of  the  court  below  of  the  deposit  made  in 
that  court  as  security  for  the  costs  of  the 
petition,  and  also  of  the  further  deposit  made 
in  said  court  below  as  security  for  the  costs 
of  the  appeal  to  the  Supreme  Court.  Held. 
that  the  petitioner  was  entitled  to  a  special 
order  declaring  and  ordering  that  the  moneys 
so  deposited  should  be  paid  to  the  petitioner 
out  of  the  said  court  below.  Hal  ton  Elec- 
tion Case:  Lush  v.  Waldic,  15th  March,  18a3. 

04.  Deposit  of  security — Payment  to  acting 
officer. 

Sec  No.  lie,  infra. 
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6.   DiSCBETIONABY    ObDEB. 

65.  Service  of  petition — Extension  of  time 
— Diatyretion  of  judge — jB.  8.  C.  c.  9,  s.  10 — 
Practice — Preliminary  objections,] — An  order 
extending  time  for  service  of  an  election  peti- 
tion filed  at  Halifax  from  five  days  to  fifteen 
days,  on  the  ground  that  the  respondent  was 
at  Ottawa,  is  a  proper  order  for  the  judge  to 
niak*^  in  the  exercise  of  his  discretion  under 
8.  10  of  c.  9,  R,  S.  C.—8cmble,  per  Ritchie, 
C.J.,  and  Henry,  J.,  that  the  court  below  had 
power  to  make  rules  for  the  service  of  an 
election  petition  out  of  the  jurisdiction. — Per 
Strong,  J.  An  extremely  strong  case  should 
be  shewn  to  induce  the  court  to  allow  an  ap- 
peal from  the  judgment  of  the  court  below 
on  preliminary  objections.  Shelhurne  Elec- 
tion Case;  Robertson  v.  Laurie^  xiv.,  258. 


7.  Discontinuance. 

(56.  Election  appeal  —  Discontinuance  — 
Practice  —  Certificate  of  registrar  —  New 
tcrit.l — Appellant  was  unseated  for  corrupt 
practices  by  agents,  and  upon  appeal  the  case 
was  inscribed  for  the  May  session,  1892. 
When  the  appeal  was  called,  no  one  appearing 
for  appellant,  counsel  for  respondent  stated 
that  he  had  been  served  by  appellant's  soli- 
citor  when  a  notice  of  discontinuance,  and 
the  ajipeal  was  struck  off  the  list. — The  no- 
tice of  discontinuance  having  beeti  filed  in 
the  registrar's  office,  he  certified  to  the 
8i)eaker  of  the  House  of  Commons  that  by 
reason  of  such  discontinuance,  the  decision 
of  the  trial  judges  and  their  report,  were  left 
unaffected  by  proceedings  taken  in  the  Su- 
preme Court.  The  Speaker  subsequently  is- 
sued a  new  writ.  L'Assomption  Election 
Caav;  Gauthier  v.  Brien,  xyi     29. 

67.  Controverted  election — Change  of  soli- 
citors— Payment  of  costs — Abandonment  of 
appeal — Stay  of  proceedings  on  appeal — Per- 
emptory order  for  hearing.] — While  an  ap- 
T»*»al  was  pending,  on  1st  October,  1901,  mo- 
tion was  made  for  change  of  solicitors  of 
record  and  was  gittinted  on  deposit  being 
made  of  ^400  to  secure  former  solicitor's 
costs.  Thereupon  counsel  for  appellant  stat- 
ed that  an  agreement  for  postponement  of 
the  hearing  had  been  come  to  and  the  order 
for  postponement  was  made  accordingly. 
Beaudin,  K.C.,  then  asked  leave  to  present 
a  ijetition  to  have  a  new  i>etitioner  appointed 
on  the  ground  that  the  postponement  was  the 
result  of  fraudulent  collusion  between  the 
new  solicitors  and  the  former  petitioner  who 
have  been  paid  to  abandon  proceedings. 
Leave  for  the  application  was  granted  after 
notice  in  order  that,  if  collusion  were  proved, 
the  order  to  postpone  might  be  rescindwl. 
On  22nd  November,  another  motion  to  change 
Folicitors  was  made  and  granted,  on  consent 
of  parties,  the  hearing  being  ordered  to  be 
peremptorily  fixed  for  the  term  then  in  session 
and  not  later  than  29th  November.  This 
date  for  hearing  was  fixed  by  the  court  suo 
mota.  On  29th  November  appellant's  counsel 
applied  to  stay  proceedings  till  costs  of  the 
solicitor  on  the  record  from  1st  October  to 
22nd  November  had  been  paid.  The  order 
was  refused  and  the*  hearing  ordered  to  pro- 
ceed forthwith.  Upon  appellant's  counsel 
stating  that  the  case  could  not  be  distin- 
^ished  from  the  Two  Mountains  Election 
Case  (31  Can.  S.  C.  R.  437),  the  appeal  was 


dismissed   with   costs.        Terrebonne   Election 
Case,  29th   November,   1901. 

68.  Recriminatory  charges  —  Procedure — 
Withdrawal  of  claim  to  seat — Order  avoiding 
election. 

See  No.   126,  infra. 

69.  Discontinuance  —  Appeal  dismissed  by 
consent. 

'See  Practice  of  Supreme  Court,  104,  105. 


8.  Disqualification. 

70.  House  of  Commons — Eligible  candidate 
— Legislative  assembly  —  Disqualification  — 
Contract  with  the  Crown — SO  Vict.  c.  3,  ss.  Jf 
d  8  {P.  E.  /.)] — By  instrument  under  the 
hand  and  seal  of  the  Lieutenant-Governor  of 
P.  E.  I.,  C.  was  appointed  ferryman  for  the 
term  of  3  years,  pursuant  to  the  Acts  relating 
to  ferries,  and  the  commission  provided  that 
C.  should  be  paid  a  subsidy  of  $95  for  each 
year  of  said  term,  C.  had  given  to  the  Gov- 
ernment a  bond  with  two  sureties  for  the 
perfoi-mance  of  his  contract.  C.  assigned  to 
P.  one-fourth  interest  in  the  ferry  contract, 
and  it  was  agreed  that  one-fourth  of  the  pro- 
fits should  be  paid  over  by  C.  to  P.  At  the 
time  of  the  agreement  P.  was  a  member  of 
the  House  of  Assembly  of  P.  E.  I.  Subse- 
quently P.  was  returned  as  a  member  elect 
for  the  House  of  Commons  for  Prince  County, 
P.  E.  I.,  and  upon  his  return  being  contested, 
Held,  affirming  the  judgment  appealed  from, 
Taschereau,  J.,  dissenting,  that,  by  the  agree- 
ment with  C,  P.  became  a  person  holding 
and  enjoying  a  contract  or  agreement  with 
Her  Majesty  within  the  meaning  of  39  Vict, 
c.  3,  s.  4  (P.  E.  I.),  which  disqualified  him 
and  rendered  him  ineligible  for  election  to 
the  House  of  Assembly  or  to  sit  or  vote  in 
the  same,  by  s.  8,  to  be  read  with  s.  4,  his 
seat  in  the  Assembly  became  vacated,  and  he 
was  therefore  eligible  for  election  as  a  mem- 
ber of  the  House  of  Commons.  Prince  Elec- 
tion Cane;  Hackcit  v.  Perry,  xiv.,  205. 

71.  Corrupt  practices  —  Conviction  of  re- 
spondent —  Equal  division  of  opinion  on 
appeal. 

See  No.  128,  infra. 


9.  Evidence. 

72.  Candidate's  evidence  —  Multiplicity  of 
charges — Weight  of  evidence.] — The  petition 
in  the  usual  form,  charged  bribery  and  cor- 
ruption on  behalf  of  respondent  and  his 
agents;  and  treating  by  agents  on  nomina- 
tion and  polling  days.  The  bill  of  particulars 
formulated  98  charges,  but,  in  apneal.  they 
only  insisted  upon  17.  of  which  7  attached 
personally  to  the  respondent,  and  10  to  his 
agents.  Respondent  was  examinpd  on  his 
own  behalf,  and,  in  all,  280  witnesses  were 
heard. — The  petition  was  dismissed  on  all  the 
charges  and  on  appeal  to  the  Supreme  Court 
against  this  judgment  it  was  unanimously 
affirmed,  except  as  to  the  charge  of  bribery 
avd  undue  influence  by  one  Kobert,  and  — 
Held.  1.  That  the  evidence  of  a  candidate 
on  his  own  behalf,  is  arlmissibl<»  in  the 
Province  of  Ouebec.  —  2.  Tliat  when  there 
are    a    multiplicity    of    charges    each    charge 
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should  be  treated  as  a  separate  charge, 
and,  if  proved  by  one  witness  only,  and  re- 
butted by  another,  the  united  weight  of  the 
testimony,  without  accompanying  or  collateral 
circumstances  to  aid  the  court  in  its  apprecia- 
tion of  the  contradictory  statements,  cannot 
overcome  the  effect  of  the  evidence  in  re- 
buttal, and  that,  in  such  a  case,  the  candidate 
is  entitled  to  the  presumption  of  innocence  to 
turn  the  scale  in  his  favour.  J acquea-C artier 
Election  Case;  SomervUle  v.  Lafkimme,  ii., 
216.  ' 

73.  Dominion  controverted  election  —  Pre- 
liminary objections — Onus  pro'bandi — Costs.] 
— The  petition  complained  of  the  return  of 
G.  for  the  House  of  Commons  and  was  met 
by  preliminary  objections,  that  the  petition- 
ers were  not  electors,  nor  qualified  to  vote  at 
the  election.  A  day  was  fixed  for  hearing 
preliminary  objections,  no  evidence  was  given 
upon  them,  and  they  were  dismissed,  follow- 
ing Duval  v.  Casgrain  (19  L.  C.  Jur.  16),  on 
the  ground  that  the  onus  prohandi  was  on  the 
respondent  to  support  such  objections. — On 
appeal,  Fournier,  Henry,  and  Gwynne,  JJ., 
were  of  opinion  that  the  onus  prohandi  was 
on  the  appellant,  who  by  his  preliminary  ob- 
jections had  affirmed  the  disqualification  of 
the  petitioner.  Contra.  Ritchie,  C.J.,  and 
Strong  and  Taschereau,  JJ.  The  court  being 
equally  divided,  the  judgment  of  the  court  be- 
low stood  affirmed  without  costs.  Megantic 
Election  Case;  Frechette  v.  Ooulet^  viii.,  169. 

74.  Shorthand  notes  of  evidence  —  Exten- 
sion of  stenographic  notes.] — The  shorthand 
notes  of  the  stenographer  employed  by  the 
court  to  take  down  the  evidence  were  not 
extended  in  his  handwriting,  but  were  signed 
by  him.  Held,  that  the  notes  of  evidence 
could  not  be  objected  to.  Megantic  Election 
Case;  Frechette  v.  Goulet,  ix..  279. 

75.  Election  expenses — Accounting  for  ex- 
penditure— Presumption.] — When  an  agent  of 
a  candidate  receives  and  spends  for  election 
purposes  large  sums  of  money,  and  does  not 
render  an  account  of  such  expenditure,  it  will 
create  a  presumption  that  corrupt  practices 
have  been  resorted  to.  Judgment  appealed 
from  (10  Q.  L.  R.  247)  affirmed.  Levis 
Election  Case;  Bclleau  v.  Dessault,  xi.,  133. 

76.  Proof  of  agency — Inferences  from  com- 
bined elements. 

See  No.  38,  ante. 

77.  Proof  of  status  of  petitioner  —  Onus 
prohandi  —  Reservation  in  decision  on  pre- 
liminary objections  —  Failure  to  appeal — Res 
judicata. 

See  No.  95,  infra. 

78.  Inferences  by  trial  judges — Reverse  on 
appeal. 

See  No.  87,  infra. 

79.  Evidences  of  corrupt  practices  —  Find- 
ings of  trial  judges — Interference  on  appeal. 

See  No.  88,  infra. 

80.  Status  of  petitioner — Copy  of  voter* s 
list — Certificate. 

See  No.  97,  infra. 


10.  Expenses. 

81.  Canvassers — Promise  to  pay  legal  ex- 
penses— Voter  actinq  (u  professional  speaker 
—  Dominion  Elections  Act,  1874,  s.-s.  3, 
s.  92.] — A  promi.se  by  a  candidate  to  pa.v  the 
travelling  expenses  of  a  voter  who  acted  as 
professional  speaker  on  his  behalf  provided 
it  were  legal  to  do  so.  is  not  a  breach  of  s.-s. 
3  of  8.  92  of  The  Dominion  Elections  Act, 
1874.  Taschereau  and  Gwynne.  JJ.,  dis- 
senting.— Per  Fournier,  J.  Candidates  may 
legally  employ  and  pay  for  the  expenses  and 
services  of  canvassers  and  8X)eakers,  although 
they  may  be  voters,  provided  the  agreement 
be  not  a  colourable  one  intended  to  evade  the 
bribery  clauses  of  the  Dominion  Elections 
Act,  1874. — Per  Taschereau  and  Gwynne.  JJ. 
Such  a  payment  would  be  illegal.  (See 
Hodg.  Elec.  Case.  785.)  North  Ontario  Elec- 
tion Case;  Wheeler  v.  Oibbs,  iv.,  430. 

82.  Personal  expenses  of  candidate — State- 
ment under  37  Vtct.  c.  9,  s.  123.] — Per  Tas- 
chereau. J.  The  personal  expenses  of  candi- 
dates should  be  included  in  the  statement  of 
election  expenses  required  to  be  furnished  to 
the  returning  officer  under  37  Vict.  c.  9,  s. 
123.  (Fournier  and  Henry,  JJ..  expressed 
no  opinion  on  the  merits.  Judgment  appealed 
from  (6  O.  L.  R.  100)  affirmed.)— Befi€r/io«e 
Election  Case;  Larue  v.  Deslauriers,  v.,  91. 


11.  Findings  in  Trial  Court. 

83.  Bribery  —  Personal  expenses — Clande- 
stine payment  to  voter.] — The  main  charge 
was  bribery  of  one  A.,  and  the  trial  judge 
found  that  the  appellant  had  underhandedly 
slipped  into  a  voter's  pocket  $5  for  a  pre- 
tended purpose,  not  mentioned  to  the  recipi- 
ent; that  this  amount  was  not  included  in 
the  published  return  of  expenses  required  by 
the  Election  Act,  and  was  bribery.  Held, 
that  an  appellate  court  ought  not  to  reverse 
the  findings  of  fact  of  the  trial  judge  unless 
the  court  is  convinced  beyond  doubt  that  his 
conclusions  are  erroneous,  and  that  the  evi- 
dence in  this  case  warranted  the  finding  that 
appellant  had  been  guilty  of  personal  bribery. 
Judgment  appealed  from  (6  Q.  L.  R.  100) 
affirmed.  Bellcchase  Election  Case;  Larue  v. 
Deslauriers,  v.,  91. 

84.  Appeal  on  matters  of  fact — Bribery — 
Corrupt  intent.] — Among  charges  of  bribery 
and  treating  decided  was  the  following: — One 
M.,  a  blacksmith,  who  was  a  neighbour  of 
D.,  had  in  his  possession  for  two  years  several 
pieces  of  broken  saws  which  D.  had  left  with 
him  for  the  purpose  of  making  scrapers  out 
of  them  on  shares.  A  few  days  prior  to  nomi- 
nation D.  went  into  M.*s  shop,  and  for  sharp- 
ening a  scraper  told  M.  to  keep  the  old  pieces 
of  saws  which  he  might  still  have.  M.  in  his 
evidence  answered:  "Q.  He  did  not  speak  of 
your  vote?  A.  No.  Q.  What  has  he  said? 
A.  He  said  that  Magnan  was  coming  like 
mustard  after  dinner.  Q.  Dugas  did  not  ask 
you  for  whom  you  were?  A.  No.  Q.  Do 
you  swear  on  the  oath  D.  left  with  you  these 
two  pieces  of  saws  in  question  with  the  in- 
tent to  buy  (bribe)  you?  A.  I  think  so,  I 
cannot  say  that  it  is  sure,  I  don't  know  his 
mind  {son  idie).  It  is  all  I  can  swear.  Q. 
It  has  not  changed  your  opinion?  A.  No. 
Q.  For  whom  were  you  in  the  last  election? 


521 


ELECTIOX  LAW. 


522 


A.  For  Magnan."  The  scrapers  were  worth 
about  $2,  and  of  no  use  to  D.,  and  no  other 
conversation  took  place  afterwards  between 
the  parties.  The  trial  judge  found  no  inten- 
tion to  corrupt  M.  Hel4,  that  the  Supreme 
Court  on  appeal  will  not,  on  mere  mattera  of 
fact,  reverse  the  findings  of  the  judge  who 
tries  an  election  petition,  unless  the  evidence 
is  of  a  nature  to  convey  an  irresistible  con- 
viction that  the  judgment  is  not  only  wron^, 
but  erroneous:  that  the  evidence  in  support 
of  the  charge  of  bribing  M.,  as  well  as  of  the 
other  charges  of  bribery  and  treating,  was  not 
such  as  would  justify  an  appellate  court  in 
drawing  inferences  that  D.  intended  to  cor- 
rupt the  voters.  Montcalm  Election  Case; 
Magnan  v.  Dugas,  iz.,  93. 

85.  Appeal  —  Findings  of  fact.']  —  As  to 
three  charges,  the  court  was  of  opinion  that 
on  the  facts  the  judgment  of  the  court  below 
was  not  clearly  wrong  and  should  therefore 
not  be  reversed.  Berthier  Election  Case; 
Oenereux  v.   Cuthhertf  ix.,  102. 

86.  Secrecy  of  haUot  —  Marking  hallot — 
Reversal  on  questions  of  fact — Findings  of 
trial  judge.] — ^A  case  must  be  clear  in  order 
to  obtain  reversal  of  findings  of  the  trial 
judge  on  facts  as  to  marks  on  ballots.  Hal- 
dimand  Election  Case,  zv.,  495. 

87.  Controverted  election  —  Reviewing  in- 
ferences on  appeal  —  Evidence  —  Loan  for 
travelling  expenses — Corrupt  intent — R.  8.  C. 
c.  8,  ss.  88y  91;  «.  84  (a)  (e)—Free  railway 
tickets — Brihery,] — G.,  a  voter  and  supporter 
of  respondent,  holding  a  free  railway  ticket 
to  go  to  Listowel  to  vote  and  wanting  $2  for 
fiis  expenses  while  away  from  home,  asked 
for  the  loan  of  the  money  from  W.,  a  bar- 
tender and  friend.  W.  not  having  the  money 
at  the  time  applied  to  S.,  an  agent  of  re- 
spondent, who  was  present  in  the  room,  for 
the  money,  telling  him  he  wanted  it  to  lend 
to  6.,  to  enable  him  to  go  to  Listowel  to 
vote.  S.,  the  agent,  lent  the  money  to  W., 
who  banded  it  over  to  G.  W.  returned  the 
$2  to  S.  the  day  before  the  trial.  The  judges 
at  the  trial  held  it  a  lond  fide  loan  by  S.  to 
W.  Held,  Strong  and  Patterson,  JJ.,  dis- 
senting, reversing  the  judgment  appealed 
from,  that  as  the  decision  of  the  trial  judges 
depended  on  the  inference  drawn  from  the 
evidence  their  decision  could  be  reviewed  in 
appeal,  and  that  the  proper  inference  to  be 
drawn  from  the  undisputed  facts  in  the  pre- 
sent case  was  that  the  loan  by  S.  to  W.  was 
a  mere  colourable  transaction  by  S.  to  pay 
the  travelling  expenses  of  G.  within  the  pro- 
visions of  s.  88  of  The  Dominion  Elections 
Act  and  a  corrupt  practice  sufficient  to  avoid 
the  election  under  s.  91  of  the  Act. — Strong, 
J.,  dissenting,  was  of  opinion  that  there  was 

'  no  evidence  that  the  loan  was  made  to  G. 
with  the  corrupt  intent  of  inducing  him  to 
vote  for  respondent. — Patterson,  J.,  dissent- 
ing on  the  ground  that  as  the  decision  of  the 
court  below  depended  on  the  credibility  of  the 
witnesses  it  ought  not  to  be  interfered  with. 
— Per  Strong  cmd  Patterson,  JJ.,  affirming 
the  judgment  appealed  from,  that  upon  the 
evidence,  which  is  reviewed  in  the  judgments, 
the  G.  T.  R.  tickets  issued  at  Toronto  and 
Stratford  for  transportation  of  voters  by  rail 
to  the  polls  in  this  case  were  free  tickets,  and 
that  as  the  free  tickets  had  been  given  to 
vt>ters  who  were  well  known  supporters  of  re- 
spondent, prepared   to  vote  for  him  and  for 


him  alone,  if  they  voted  at  all,  it  did  not 
amount  to  paying  the  travelling  expenses  of 
voters  within  the  meaning  of  s.  88  of  The 
Dominion  Elections  Act.  Berthier  Election 
Case  (9  Can.  S.  C.  R.  102)  followed.  Vorth 
Perth  Election  Case;  Camphdl  v.  Grieve,  xx., 
331. 

88.  Bribery  —  Promise  to  procure  employ- 
ment by  candidate — Corrupt  practice — Find- 
ing of  the  trial  judges — Interference  on  appeal 
—R.  8.  C.  c.  8,  8.  94  (6).]— On  a  charge  that 
appellant  had  been  guilty  personally  of  a  cor- 
rupt practice  by  promising  to  W.  to  endea- 
vour to  procure  him  a  situation  in  order  to 
induce  him  to  vote,  and  that  such  promise 
was  subsequently  carried  into  effect,  the  trial 
judges  held  on  the  evidence  that  the  charge 
had  been  proved.  The  promise  was  charged 
as  having  been  made  in  Thorold  on  28th  Feb- 
ruary, 1891.  It  was  proved  that  W.  some 
time  before  the  trial  made  a  declaration  upon 
which  the  charge  was  based,  at  the  instance 
of  the  solicitor  for  petitioner,  and  had  got  for 
such  declaration  employment  in  Montreal 
from  the  C.  P.  R.  Co.  until  the  trial  took 
place,  and  W.  swore  that  the  promise  had 
been  made  on  17th  February.  G.  (appellant), 
although  denying  the  charge,  admitted  in  his 
examination  that  he  intimated  to  W.  that 
he  would  assist  him,  and  there  was  evidence 
that  after  the  election  G.  wrote  to  W.  and 
did  endeavour  to  procure  him  the  situation, 
but  the  letters  were  not  put  in  evidence,  hav- 
ing been  destroyed  by  W.  at  the  request  of 
appellant.  Held,  affirming  the  judgment  ap- 
pealed from,  that  as  the  evidence  of  W.  was 
in  part  corroborated  by  the  evidence  of  appel- 
lant, the  conclusion  by  the  trial  judges  was 
not  wrong,  still  less  so  entirely  erroneous  as 
to  justify  the  court  as  an  appellate  tribunal 
in  reversing  the  decision  of  the  court  below 
on  the  questions  of  fact  involved.  Welland 
Election  Case;  German  v.  Rothery,  xx.,  376. 

89.  Findings  in  judgment  appealed  from — 
Vague  general  terms.]  —  The  judgment  ap- 
pealed from  did  not  contain  any  special  find- 
ings of  fact  nor  any  statement  that  any  of  the 
charges  mentioned  in  the  particulars  were 
found  proved,  but  stated  generally  that  cor- 
rupt acts  had  been  committed  by  respondent's 
agents  without  his  knowledge,  and  declared 
that  he  had  not  been  duly  elected  and  that 
the  election  was  void.  On  an  appeal  on  the 
ground  that  the  judgment  was  too  general 
and  vague,  Held,  that  the  general  finding  that 
corrupt  acts  had  been  proved  was  a  sufficient 
compliance  with  th§  terms  of  the  statute  R. 
S.  C.  c.  9,  s.  43.  Pontiac  Election  Case; 
Murray  v.  Lyon,  xx.,  626. 


12.  Libel  and  Slander. 

90.  Libel — 8lander — Privileged  statements 
—  Public  interest  —  Charging  corruption 
against  political  candidate  —  Challenging  to 
sue — Costs.] — Both  parties  were  candidates 
for  election  and  present  at  a  public  meeting 
when  defendant  stated  that  he  had  bribed  the 
plaintiff  at  a  former  election  to  retire  for 
money  paid  him.  He  afterwards  printed  the 
statement  in  a  newspaper  and  on  "dodgers" 
circulated  through  the  constituency  with  a 
printed  challenge  to  the  plaintiff  and  others 
implicated  to  justify  their  innocence  of  the 
charges  by  a  suit  for  damages,  offering  to 
deposit  costs  of  suit.     Cur  ran,  J,,  gave  a  ver- 
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diet  for  plaintiff  which  was  reversed  on  ap- 
peal. The  reversal  of  the  trial  court  judg- 
ment was  aflfirmed  by  the  Supreme  Court, 
without  costs,  the  Chief  Justice  dissenting. 
Gauthier  v.  Jeannotte,  xxviii.,  590. 


13.  Petition,  91-122. 

(a)   Status  of  Petitioner,  91-99. 
(6)   FUing  of  Petition.  100-104. 
(c)   Form  of  Petition,  105-111. 
id)   Service  of  Petition,  112-122. 


(o)   Status   of  Petitioner, 

91.  Controverted^  election — Status  of  peti- 
tioner— Evidence — FUing  list  of  electors.] — 
At  the  trial  the  returning  officer,  who  was 
also  the  registrar  of  the  county,  and  secretary 
of  Inverness,  was  called  as  witness,  and  pro- 
duced, in  his  official  capacity,  the  original  list 
of  electors  for  the  Township  of  Inverness,  and 
proved  that  the  name  of  one  of  the  petitioners, 
whom  he  personally  knew,  was  on  the  list. 
The  original  dt)cument  was  retained  by  the 
witness,  and,  as  neither  of  the  parties  re- 
quested that  the  list  should  be  filed,  the  judge 
made  no  order  to  that  effect.  The  status  of 
the  other  petitioners  was  proved  in  the  same 
way.  held,  that  there  was  sufficient  evidence 
that  the  petitioners  were  persons  who  had  a 
right  to  vote  at  the  election  to  which  the  peti- 
tion related  under  37  Vict.  c.  10,  s.  7  (D.) 
Megantic  Election  Case:  Frechette  v.  Goulet. 
ix.,  279. 

92.  Status  of  petitioner — Onus  prohandi — 
Costs.] — By  preliminary  objections  respond- 
ent claimed  the  petition  should  be  dismissed 
because  the  petitioner  had  no  right  to  vote 
at  the  election.  On  the  day  fixed  for  proof 
and  hearing  of  the  preliminary  objections  the 
petitioner  adduced  no  proof  and  the  respond- 
ent declared  that  he  had  no  evidence  and  the 
preliminary  objections  were  dismissed.  Held, 
per  Sir  W.  J.  Ritchie.  C.J.,  and  Taschereau 
and  Patterson,  J  J.,  that  the  onus  prohandi 
was  upon  the  petitioner  to  establish  his  sta- 
tus, and  that  the  appeal  should  be  allowed  and 
the  election  petition  dismissed. — Per  Strong, 
J.,  that  the  onus  prohandi  was  upon  the  peti- 
tioner, but  in  view  of  the  established  juris- 
prudence the  appeal  should  be  allowed  with- 
out costs. — Foumier  and  Gwynne,  JJ..  con^ 
tra,  were  of  opinion  that  the  onus  prohandi 
was  on  the  respondent.  Megantic  Election 
Case  (8  Can.  S.  C.  R.  109)  discussed.  Stan- 
stead  Election  Case;  Rider  v.  Snow,  xx..  12. 

See  No.  94,  infra. 

93.  Description  of  petitioner — Additions — 
Redundancy  of  nomenclature.]  —  A  petition 
simply  stated  that  it  was  the  petition  of  "A. 
C"  of  Ixx^hiel,  County  of  Glengarry,  without 
describing  his  occupation,  and  it  was  shewn 
by  affidavit  that  there  are  two  or  three  other 
persons  of  that,  name  on  the  voters'  list  for 
that  township.  Held,  affirming  the  judgment 
appealed  from,  that  the  petition  should  not  be 
dismissed  for  the  want  of  a  more  particular 
description  of  the  petitioner.  Glengarry 
Election  Case;  McLennan  v.  Chisholm,  xx., 
38. 

See  No,  105,  infra. 


94.  Election  petition — Status  of  petitioner 
— Onus  prohandi.] — ^The  appellant  filed  pre- 
liminary objections  as  to  the  status  of  the 
petitioners.  When  the  parties  were  heard 
upon  the  merits  of  the  preliminary  objections 
no  evidence  was  given  as  to  the  status  of  the 
petitioners  and  the  court  dismissed  the  objec- 
tions. Held,  reversing  the  judgment  appealed 
from,  Gwynne,  J.,  dissenting,  that  the  onus 
was  on  the  petitioners  to  prove  their  status 
as  voters.  Stanstead  Election  Case  (20  Can. 
S.  C.  R.  12)  followed.  Bellechase  Election 
Case;  Amyot  v.  Lahrecque,  xx.,  181. 

95.  Preliminary  objections — Reservation  of 
question  in  judgment — Res  judicata — Failure 
to  appeal — Status  of  petitioner — Practice — R. 
S,  C.  c.  9,  ss.  12  d  13 — Evidence.']— The  pre- 
liminary objection  was  to  the  status  of  peti- 
tioner, and  copies  of  the  voters'  lists  were 
filed  but  no  other  evidence  offered.  The  court 
set  aside  the  objection  *'  without  prejudice  to 
the  right  of  the  respondent  if  so  advised  to 
raise  the  same  objection  at  the  trial  of  the 
petition."  No  appeal  was  taken  from  this 
decision  and  the  case  went  to  trial,  where  the 
objection  was  renewed  but  was  overruled  by 
the  trial  judges  who  held  that  they  had  no 
right  to  entertain  it,  and  on  the  merits  they 
allowed  the  petition  and  voided  the  election. 
The  appeal  to  the  Supreme  Court  of  Canada 
was  on  the  ground  that  the  onus  was  on  i>eti- 
tioner  to  prove  status,  which  had  been  done. 
Held,  affirming  the  judgment  appealed  from, 
that  the  objection  raising  the  question  of  the 
qualification  of  the  petitioner  was  properly 
raised  by  preliminary  objection  and  disposed 
of,  and  the  judges  at  the  trial  had  no  juris- 
diction to  entertain  such  objection.  Prvscoit 
Election  Case;  Proulos  v.  Eraser,  xx.,  190. 

96.  Controverted  election  —  Evidence  — 
Status  of  petitioner — Preliminary  ohjection — 
Dominion  Elections  Act,  R.  S.  C.  c.  S,  ss.  SO 
(6),  31,  S3,  Jfl,  5^,  68  d  65— Electoral  Fran- 
chise Act,  R.  S,  C.  c.  o,  s.  32.]— Held,  affirm- 
ing the  decision  of  Gill,  J.,  Gwynne  and  Pat- 
terson. JJ.,  dissenting,  that  where  the  peti- 
tioner's status  in  a  controverted  election  is 
objected  to  by  preliminary  objection,  such 
status  should  be  established  by  the  production 
of  the  voters'  list  actually  used  at  the  elec- 
tion, or  a  copy  thereof  certified  by  the  Clerk 
of  the  Crown  in  Chancery,  and  the  production 
at  enquite  of  a  copy  certified  by  the  revising 
officer  of  the  list  of  voters  upon  which  peti- 
tioner's name  appears,  but  which  has  not 
been  compared  with  the  voters'  list  actually 
used  at  said  election  is  insufficient  proof. 
Richelieu  Election  Case;  Paradis  v.  Bruneau, 
xxi.,  168. 

See  No.  97,  infra. 

97.  Election  petition — Copy  of  voters'  list — 
Status  of  petitioner — Certificate.] — On  the 
hearing  of  preliminary  objections  to  an  elec- 
tion petition  to  prove  the  status  of  the  peti- 
tioner a  list  of  voters  was  offered  with  a 
certificate  of  the  Clerk  of  the  Crown  in  Chan- 
cery, which,  after  stating  that  said  list  was 
a  true  copy  of  that  finally  revised  for  the 
district,  proceeded  as  follows :  "  And  is  also 
a  true  copy  of  a  list  of  voters  which  wa«  used 
at  said  polling  division  at  and  in  relation  to 
an  election  of  a  member  of  the  House  of 
Commons  of  Canada  for  the  said  electoral  dis- 
trict .  .  which  original  list  of  voters  was 
returned  to  me  by  the  returning  officer  for 
said  electoral  district  in  the  same  plight  and 
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condition  as  it  now  appears,  and  said  original 
list  of  voters  is  now  on  record  in  my  office." 
Held,  that  this  w^as,  in  effect,  a  certificate  that 
the  list  offered  in  evidence  was  a  true  copy  of 
a  paper  returned  to  the  Clerk  of  the  Crown  by 
the  returning  officer  as  the  very  list  used  by 
the  deputy  returning  officer  at  the  polling  dis- 
trict in  question,  and  that  such  list  remained 
of  record  in  possession  of  said  clerk.  It  was 
then  a  sufficient  certificate  of  the  paper  offered 
being  a  true  copv  of  the  list  actually  used  at 
the  election.  Richelieu  Election  Vase  (21 
Can.  S.  C.  R.  168)  followed.  Winnipeg  Elec- 
tion Case;  Macdonald  Election  Case,  xxvii., 
201. 

98.  Controverted  election — Preliminary  oh- 
jnrtiont — Status  of  petitioner — 61  Vict.  c.  1^; 
6,id64  Vict.  c.  12  {D.)—59  Vict.  c.  9,  s.  272 
( Que,) — Dominion  franchise  —  Construction 
of  statute.] — The  principal  contention  on  pre- 
liminary objections  to  a  controverted  election 
petition  was  that  the  petitioner  had  been  guilty 
of  corrupt  practices  before  and  during  the 
election,  and  that,  by  the  effect  of  the  statutes 
til  Vict.  c.  14  and  63  &  64  Vict.  c.  12,  the 
Dominion  Franchise  Act  was  repealed,  and 
the  provisions  of  the  *'  Quebec  Elections  Act " 
regulating  the  franchise  in  the  Province  of 
Quebec  substituted  therefor  so  as.  thereby,  to 
<leprive  the  petitioner  of  a  right  to  vote  under 
59  Vict.  c.  9,  s.  272,  and  being  so  deprived  of 
a  vote  that  he  had  no  status  as  petitioner.  In 
the  Election  Court,  evidence  was  taken  on  is- 
sues joined  and  the  judge,  holding  that  no 
corrupt  practice  upon  the  part  of  the  peti- 
tioner had  been  proved,  dismissed  the  pre- 
liminary objections.  On  appeal  to  the  Su- 
preme Court  of  Canada :  Held,  that,  as  cor- 
rupt practices  had  not  been  proved,  the  ques- 
tion as  to  the  effect  of  the  statutes  did  not 
arise. — Per  Gwynne,  J.  The  amendment  to 
the  I>omlnion  Franchise  Act  by  61  Vict.  c.  14 
(D.»  and  63  &  64  Vict.  c.  12  (D.)  has  not 
introduced  into  the  Act  the  provisions  of  s. 
272  of  •*  The  Quebec  Elections  Act  '*  so  as 
to  deprive  a  person  properly  on  the  list  of 
voters  for  a  Dominion  election  of  his  right 
to  vote  at  such  election.  lieauhamois  Elec- 
tion Case;  Loy  v.  Poirier,  xxxi.,  447. 

99.  Election  petition  —  Service  —  Copy  — 
Status  of  petitioner — Preliminary  objection — 
E r iden ce — Electoral  fran ch ise. 

:Sce  Xos.  96  and  97,  ante,  and  No.  108,  in  fro. 


(6)   Filing  of  Petition. 

100.  Dominion  Controverted  Elections  Act, 
i87-i.  s.  8,  s.-s.  2 — Cross  petition — Time  for 
/f /»«.</.  1 — V.  the  sitting  member,  against  whom 
a  petition  had  been  filed  by  L.,  presented  a 
cross-petition  under  s.  8.  s.-s.  2,  of  the  Dom- 
inion Controverted  Elections  Act,  1874.  which 
was  not  filed  within  thirty  days  after  the  pub- 
lication of  the  return  by  the  Clerk  of  the 
Crown  in  Chancery,  but  within  the  fifteen 
days  after  the  service  of  the  petition.  A  pre- 
liminary objection,  that  the  cfoss-petition  was 
filed  too  late,  was  maintained  by  Meredith, 
C.J.  Held,  on  appeal,  that  the  sitting  member 
could  not  file  a  cross-petition,  within  the  fif- 
'  teen  days  mentioned  in  the  last  part  of  s.-s.  2 
of  8.  8,  against  a  person  who  was  an  unsuc- 
cessful candidate  and  is  a  petitioner. — Per 
Fournier,  Taschereau  and  Gwynne,  J  J.  The 
extra  fifteen  days  is  given  only  when  a  peti- 


tion has  been  filed  against  the  sitting  mem- 
ber, alleging  corrupt  practices  after  the  re- 
turn. (Henry,  J.,  dissenting.)  Montmorency 
Election  Case;   Valin  v.  Langlois,  iii.,  90. 

101.  Dominion  controverted  election  —  On- 
tario  Judicature  Act,  ISHl  —  Presentation  of 
petition  —  Court.]  —  The  election  petition 
against  the  election  and  return  of  the  respon- 
dent was  intituled  in  the  High  Court  of  Jus- 
tice, Queen's  Bench  Division,  presented  to  the 
official  in  charge,  filed  and  entered  in  the  books 
of  that  office.  A  preliminary  objection  was 
taken  that  the  High  Court  of  Justice  had  no 
jurisdiction.  Held,  Henry  and  Taschereau,  JJ., 
dissenting,  reversing  the  judgment  of  Came- 
ron, J..  (1  O.  R.  43),  that  the  Ontario  Judica- 
ture Act,  1881,  makes  the  High  Court  of  Jus- 
tice and  its  divisions  a  continuation  of  the 
former  courts  merged  in  it,  and  that  those 
courts  still  exist  under  new  names ;  and  that 
the  petition  had  not  been  irregularly  intituled 
and  filed%  West  Huron  Election  Case;  Mit- 
chell v.  Cameron,  viii.,  126. 

102.  Controverted  election — Preliminary  ob- 
jections— English  general  rules — Copy  of  peti- 
tion—R.  8.  C.  o.  9,  ss.  9  (h),  6S.]—Held, 
affirming  the  judgment  appealed  from  (7  Man. 
L.  R.  581),  Strong  and  Gwynne,  JJ.,  dis- 
senting, that  the  judges  of  the  court  in 
Manitoba  not  having  made  rules  for  practice 
and  procedure  in  controverted  elections  the 
English  rules  of  Michaelmas  Term,  18(38,  were 
in  force,  and  that  (under  rule  1)  the  peti- 
tioner, when  filing  an  election  petition,  is 
bound  to  leave  a  copy  with  the  clerk  of  the 
court  to  be  sent  to  the  returning  officer,  and 
his  failure  to  do  so  is  the  subject  of  a  substan- 
tial preliminary  objection  and  fatal  to  the 
petition.  Lisgar  Election  Case;  Collins  v. 
Ross,  XX.,  1. 

See  No.  104,  infra. 

103.  Preliminary  objections — Filing  of  peti- 
tion— Construction  of  statute — Interpretation 
of  VDords  and  terms — Legal  holiday.] — When 
the  time  limited  for  presenting  a  petition 
against  the  return  of  a  member  of  the  House 
of  Commons  of  Canada  expires  or  falls  upon 
a  holiday,  such  petition  may  be  effectively  filed 
upon  the  day  next  following  which  is  not  a 
holiday.  This  decision  was  followed  in  The 
liurrard  Election  Case  (31  Can.  S.  C.  R. 
459).     Nieolet  Election  Case,  xxix.,  178. 

(Leave  to  appeal  to  Privy  Council  refused, 
32  Can.  Gaz.  293.) 

104.  Election  petition — Deposit  of  copy — 
Tim e  lim  it — Prelim  ina ry  o bject ions.  ] — Where 
a  copy  of  an  election  petition  was  not  left 
with  the  prothonotary  when  the  petition  was 
fifed,  and,  when  deposited  later,  the  forty  drtys 
within  which  the  petition  had  to  be  filed  had 
expired :  Held,  Gwynne.  .1.,  dissenting,  that  the 
petition  was  properly  dismissed  on  preliminary 
objections  (8  H.  C.  Hep.  ti.*)).  Lisgur  Elec- 
tion Case  (20  Can.  S.  C.  R.  1)  followed.— 
Per  Gws'nne,  J.  The  Supreme  Court  is  com- 
petent to  overrule  a  judgment  of  the  court 
differently  constituted  if  it  clearly  appears  to 
be  erroneous.  Burrard  Election  Case;  Duval 
V.  Maxwell,  xxxi.,  459. 


(c)   Form   of  Petition. 

105.  Form  of  petition — Description  oi  peti- 
tioner— Amendment.]  —  Held,    reversing    the 
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judgment  appealed  from  (7  Man.  L.  R.  581), 
that  the  omission  to  set  out  in  the  petition  the 
residence,  address  and  occupation  of  the  peti- 
tioner is  a  mere  objection  to  the  form  which 
can  be  remedied  by  amendment,  and  is  there- 
fore not  fatal.  lAagar  Election  Case;  Gollina 
V.  R088f  zx.,  1. 

ISee  No.  93,  ante, 

106.  Election  petition — Preliminary  objec- 
tions— A^davit  of  petitioner — Bona  fides — Ex- 
amination of  deponent — Form  of  petition — R. 
S.  C.  c.  9—54  <^  55  Vict,  c.  20,  s.  3  (/>.)]— 
By  54  &  55  Vict.  c.  20,  s.  3,  amending  The 
Controverted  Elections  Act  (R.  S.  C.  c.  9), 
an  election  petition  must  be  accompanied  by 
an  affidavit  of  the  petitioner  "  that  he  has 
good  reason  to  believe  and  verily  does  believe 
that  the  several  allegations  contained  in  the 
said  petition  are  true."  The  petitioner  in  this 
case  used  the  exact  words  of  the  Act  in  his 
affidavit.  Held,  that  the  respondent  to  the 
petition  was  not  entitled  on  the  hearing  on 
preliminary  objections  to  examine  him  as  to 
the  grounds  of  his  belief.  Held,  further,  that 
it  was  not  necessary  that  the  petition  should 
be  annexed  to  or  otherwise  identified  by  the 
affidavit,  as  in  case  of  an  exhibit,  the  refer- 
ences in  the  affidavit  being  sufficient  to  shew 
what  petition  was  referred  to. — It  is  no  ob- 
jection to  an  election  petition  that  it  is  too 
general  (as  by  the  Act  it  may  be  in  any 
prescribed  form)  if  it  follows  the  form  that 
has  always  been  in  use  in  the  province.  More- 
over, any  inconvenience  from  generality  may 
be  obviated  by  particulars.  Lunenburg  Elec- 
tion Case^  xxvii.,  226. 

107.  Controverted  election — R,  8.  C.  c,  9 — 
No  return  of  member — Illegal  deposit — Parties 
to  petition.] — A  petition  under  The  Dominion 
Controverted  Elections  Act  (R.  S.  C.  c.  9)  al- 
leged that  T.,  a  respondent,  who  had  obtained 
a  majority  of  the  votes  at  the  election  was 
not  properly  nominated,  and  claimed  the  seat 
for  his  opponent,  and  that  if  it  should  be  held 
that  T.  was  duly  elected  his  election  should  be 
set  aside  for  corrupt  acts  by  himself  and 
agents.  Held,  that  the  petition  as  framed 
came  within  the  provisions  of  s.  5  of  the  Act 
and  that  T.  was  properly  made  a  respondent. 
West  Durham  Election  Case,  xxxi.,  314. 

108.  Controverted  election — Status  of  peti- 
tioner— Evidence — Certified  copy  of  voters*  list 
— Imprint  of  Queen^s  Printer — Form  of  peti- 
tion—^urat— 61  Vict.  c.  IJf,  s.  10  (/).)]— On 
the  hearing  of  preliminary  objections  to  a  con- 
troverted election  petition  the  production  of  a 
list  appearing  on  its  face  to  be  an  imprint 
emanating  from  the  Queen's  Printer,  certified 
by  the  Clerk  of  the  Crown  in  Chancery  to 
be  a  copy  of  the  voters'  list  used  at  the  elec- 
tion, and  upon  which  the  name  of  the  peti- 
tioner appeared  as  a  person  having  a  right  to 
vote  at  such  election,  is  sufficient  proof  of  the 
status  of  the  petitioner.  A  copy  of  the  list 
of  electors  bearing  upon  its  face  a  statement 
that  it  is  issued  by  the  Queen's  Printer  makes 
proof  of  its  contents  without  further  verifi- 
c'ation. — The  jurat  of  the  affidavit  accompany- 
ing the  petition  was  subscribed  "  Grignon  & 
Fortier,  Protonotaire  de  la  Cour  Sup^rieure 
dans  et  pour  le  District  de  Terrebonne."  Per 
Gwynne,  J.  An  objection  to  the  regularity  of 
the  subscription  to  the  jurat  does  not  consti- 
tute proper  matter  to  be  inquired  into  by  way 
of  preliminary  objection  to  the  petition.  Two 
Mountains  Election  Case;  Ethicr  v.  Legault, 
xxxi.,  437. 


109.  Appeal — Preliminary  objections — R.  8. 
C.  c.  9,  ss.  12  &  50 — Order  dismissing  petition 
— Affidavit  of  petitioner. 

See  No.. 93,  ante, 

110.  Election  petition  —  Preliminary  objec- 
tions— Affidavit  of  petitioner — Bona  fides — 
Examination  of  deponent — Form  of  petition — 
R,  S.  C,  c,  9—54  d  55  Vict,  c,  20,  s,  3. 

See  No.  106,  ante, 

111.  Technical  objections — Form  of  affidavit 
— Stamps  on  petition. 

See  No.  118,  infra. 


(d)   Service  of  Petition, 

112.  Service  of  petition— R.  S.  C.  c.  9,  s.  11 
— Art,  51,  C,  C.  P. — Preliminary  objections.^ 
— The  service  of  an  election  petition  made  in 
Quebec,  at  defendant's  law  office,  on  the 
ground  floor  of  his  residence  and  having  a 
separate  entrance,  by  delivering  a  copy  to  de- 
fendant's law  partner  who  was  not  a  mem- 
ber of,  nor  resident  with,  defendant's  family, 
is  not  a  service  within  R.  S.  C.  c.  9,  s.  11, 
and  art.  57,  C.  C.  P.,  and  a  preliminary  objec- 
tion setting  up  defective  service  was  main- 
tained and  the  election  petition  dismissed. 
Gwynne,  J.,  dissenting.  Montmagny  Election 
Case;  Choquette  v.  Laberge,  xv.,  1. 

113.  Controverted  election — Preliminary  ob- 
jections— Service  at  domicile — R,  S,  C.  c.  d, 
s.  10.] — Leaving  a  copy  of  an  election  petition 
and  accompanying  documents  at  the  residence 
of  the  respondent  with  an  adult  member  of  his 
household  during  the  five  days  after  the  pre- 
sentation of  the  same  is  a  sufficient  service 
under  s.  10  ^  of  the  Dominion  Controverted 
Elections  Act  even  though  the  papers  served 
do  not  come  into  the  possession  or  within  the 
knowledge  of  the  respondent.  King's  {N.8,) 
Election  Case;  Borden  v.  Berteaux,  xix.,  526. 

See  No.  116,  infra, 

114.  Service  of  petition — Personal  service 
outside  territorial  jurisdiction — Necessity  for 
order.] — Personal  service  of  an  election  peti- 
tion outside  the  territorial  jurisdiction  of  an 
Election  Court  is  good  service  under.  R.  S.  C. 
c.  9,  s.  10,  although  no  order  for  such  service 
has  been  obtained  from  the  judge.  Queen's 
and  Prince  Election  Cases,  xx.,  26. 

See  No.  116.  infra, 

115.  Controverted  election  —  Re-service  of 
petition — Order  extending  time — Preliminary 
objections — R.  S,  C.  c.  9,  s.  10,] — Petitioner 
omitted  to  serve  on  appellant  with  the  petition 
a  copy  of  the  deposit  receipt,  but  applied  to  a 
judge  to  extend  the  time  for  service  that  he 
might  cure  the  omission.  An  order  extending 
the  time  (subsequently  affirmed  by  the  Court 
of  Appeal )  was  made  and  the  petition  was  re- 
served. Before  the  order  extending  the  time 
had  been  drawn  up  respondent  filed  prelim- 
inary objections  and  by  leave  contained  in  the 
order  he  filed  further  preliminary  objections 
after  re-service.  The  new  list  of  objections  in- 
cluded those  made  in  the  first  instance,  and 
also  an  objection  to  the  power  or  jurisdiction 
of  the  Court  of  Appeal,  or  a  judge  thei-cof, 
to  extend  the  time  for  service  of  the  petition 
beyond  the  five  days  prescribed   by  the  Act. 


529 


ELECTION  LAW. 


530 


Held,  that  the  order  was  valid  and  the  re- 
service  made  thereunder  was  proper  and  regu- 
lar service.  Glengarry  Electric  Vase;  McLen- 
nan V.  Chisholm,  xz.,  38. 

116.  Preliminary  objections  —  Service  of 
petitions — Security — Payment  to  acting  officer 
— R,  8.  C,  c.  9,  8. 10,  and  #.  9  (e)  and  (f^).]— 
Appeals  from  decisions  dismissing  preliminary 
objections  to  the  election  petitions. — ^The  ques- 
tions raised  were:  1st.  whether  a  personal 
service  on  the  respondent  at  Ottawa  without 
or  with  an  order  of  the  court  at  Halifax,  or  at 
his  domicile  is  a  good  service.  2ndly,  whether 
the  payment  of  the  security  required  by  R.  S. 
C.  c.  9,  s.  9  (e),  into  the  hands  of  a  person 
'«vho  was  discharging  the  duties  of  and  acting 
for  the  prothonotary  at  Halifax,  and  a  receipt 
sic^ned  by  said  person  in  the  prothonotary's 
name,  [s.  9  (^),]  were  valid. — The  court,  fol- 
lowing Kinff%  County  (N.S.)  Case,  (19  Can. 
S.  C.  R.  526),  and  Queen*s  County  (P.  E.  I.) 
Case,  (20  C:!an.  S.  C.  R.  26).  held  the  service 
and  payment  valid  and  a  substantial  com- 
pliance with  the  requirements  of  the  statute. 
JSlection  Cases  of  Shelhurne  (^.  8,),  White 
T.  Oreentcood;  Annapolis  {N,  8,),  Mills  v. 
Ray;  Lunenburg  (N,  8.),  KatUbach  v.  Eisen- 
hauer;  Antigontsh  (N,  tf.),  Thompson  v.  Mo- 
GUlivray;  Pictou  {N.  S.),  Tupper  v.  McColl; 
and  Inverness  {N,  8.),  McDonald  v.  Came- 
ron, XX.,  169. 

117.  Election  petition — Preliminary  objec- 
tions— Service  of  petition — Bailiff's  return — 
Cross-examination — Production  of  copy.} — ^A 
return  by  a  bailiff  that  he  had  served  an  elec- 
tion petition  by  leaving  true  copies,  *'  duly  cer- 
tified," with  the  sitting  member  is  a  sufiKcient 
return.  It  need  not  state  by  whom  the  copies 
were  certified.  (Articles  56  and  78  C.  C.  P.). 
— Counsel  for  the  person  served  will  not  be  al- 
lowed to  cross-examine  the  bailiff  as  to  the 
contents  of  the  copies  served  without  produc- 
ing them  or  laying  a  foundation  for  secondary 
evidence.  Beauhamois  Election  Case,  xxvii., 
232. 

118.  Stamps  on  petition — Technical  objec- 
tions to  form — Prite-nom — Preliminary  objec- 
tions— Abandonment  of  proceedings — Re-in- 
statement  —  Costs — Matter  of  procedure.} — 
The  Supreme  Court,  in  dismissing  the  appeal 
with  costs,  held,  (1)  that  objection  to  the 
stamping  of  the  petition  was  not  open  on  ap- 
peal, (2)  that  the  affidavit  would  be  deemed 
sufficient  as  the  objections  thereto  were  purely 
technical,  (3)  that  an  objection  that  the  peti- 
tioner was  merely  a  prHe-nom  for  an  interest- 
ed person  who  made  the  deposit  and  guaran- 
teed costs  was  not  proper  subject  for  prelimi- 
nary objection,  and  (4)  that  the  service  anew 
of  the  i>etition,  after  abandonment  of  original 
proceedings  and  'extension  of  time,  without 
payment  of  costs  of  the  former  proceedings, 
was  only  matter  of  procedure  and  should  not 
be  interfered  with  on  appeal.  Laval  Election 
Vase;  Leonard  v.  Labelle,  10th  December, 
1902. 

119.  Discretionary  order — Extending  time 
for  service  of  petition. 

See  No.  65,  ante. 

I 

120.  English  general  rules — Service  of  copy 
of  petition  on  clerk  of  court. 

See  No.  102,  ante. 


121.  Election  petition  —  Preliminary  objec- 
tions— Service  of  petition. 

See  No.  104,  ante. 

122.  Abandonment  of  proceedings — Serving 
petition  anew. 

See  Nos.  66-69  and  118,  ante. 


14.  Preliminary  Objections. 

123.  Status  of  petitioner — Reservation  of 
question — Res  judicata. 

See  No.  95,   ante. 

124.  Objections  to  petitions-Status  of  peti- 
tioner— Dominion  franchise — Construction  of 
statute.  I 

See  No.  98,  ante. 

125.  Deposit  of  petition  —  Time  limit  — 
Grounds  of  objections. 

See  Nos.  102,  104,  ante,  and  136,  infra. 


15.  Procedure. 

126.  Commencement  of  trial — Staying  pro- 
ceedings— Session  of  Parliament  —  Adjourn- 
ments— Recriminatory  charges — R,  8.  C.  c. 
9.  s.  SI,  s.-s.  4,  ss.  32.  33,  s.-s.  2,  and  ss.  85, 
24 — Withdrawal  of  claim  to  seat— Order  void- 
ing election.} — ^After  the  trial  of  an  election 
petition  has  been  commenced,  the  trial 
judge  may  adjourn  the  case  from  time 
to  time,  as  to  him  seems  convenient. — 
Where  the  proceedings  for  the  commence- 
ment of  the  trial  have  been  stayed  during 
a  session  of  Parliament  by  an  order  of  a  judge, 
and  a  day  has  been  fixed  for  the  trial  within 
the  statutory  period  of  six  months  as  so  ex- 
tended, on  which  day  the  petitioners  proceeded 
with  their  enquSte  and  examined  two  wit- 
nesses after  which  the  hearing  was  adjourned 
to  a  day  beyond  the  statutory  period  as  so  ex- 
tended to  allow  the  petitioners  to  file  another 
bill  of  particulars,  those  already  filed  having 
been  declared  insufficient.  —  Held,  there  was 
sufficient  commencement  of  the  trial  within 
the  proper  time  and  the  future  proceedings 
were  valid  under  the  Controverted  Elections 
Act,  R.  S.  O.  c.  9,  8.  32.— In  an  election  peti- 
tion claiming  the  seat  for  the  defeated  can- 
didate, recriminatory  charges  were  brought 
against  the  defeated  candidate  and  the  trial 
judge,  after  having  found  that  the  election  of 
the  sitting  member  should  be  set  aside  for 
corrupt  practices,  fixed  a  day  for  the  evidence 
upon  the  recriminatory  charges.  Thereupon 
the  petitioners  withdrew  the  claim  to  the 
seat,  and  the  judge  gave  judgment  avoiding  the 
election. — Held,  that  s.  42  of  c.  9,  R.  S.  C,  no 
longer  applied,  and  the  judge  was  right  in 
refusing  to  proceed  upon  the  recriminatory 
charges. — Per  Gwynne,  J.,  that  it  would  have 
been  competent  for  the  trial  judge  to  have 
received  evidence  on  the  recriminatory  charges, 
but  his  refusal  to  do  so  was  not  a  sufficient 
ground  for  reversing  the  judgment  avoiding 
the  election.  Joliette  Election  Case;  Ouilbault 
V.  Dessert^  xv.,  458. 

127.  Factum  filed  too  late  —  Irregular  in- 
scription— Refusal  to  hear  ex  parte.] — WTiere 
the  appellant's  factum  was  filed  only  on  the 
morning  the  appeal  was  called  for  hearing, 
and  no  one  appeared  for  the  respondent,  the 
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court   refused   to   hear   the   appeal   ex   parte, 
Levis  Election  Case,  Caas.  Dig.  (2  ed.)  686. 

128.  Controverted  election  —  Stay  of  pro- 
ceedings pending  appeal  on  preliminary  objec- 
tions— Trial  within  sim  months — Extension 
of  time — Disqualifi'cation.]  —  Preliminary  ob 
jections  to  an  election  petition  filed  on  22nd 
Feb.,  1902,  were  dismissed  by  Loranger,  J., 
on  April  24th,  and  an  appeal  was  taken  to  the 
Supreme  Court  of  Canada.  On  31st  May  Mr. 
Justice  Loranger  ordered  that  the  trial  of  the 
petition  be  adjourned  to  the  thirtieth  juridical 
day  after  the  judgment  of  the  Supreme  Court 
was  given,  and  the  same  was  given  dismissing 
the  appeal  on  Oct.  10th,  making  Nov.  17th 
the  day  fixed  for  the  trial  under  the  order  of 
31st  May.  On  Nov.  14th  a  motion  was  made 
before  Loranger,  J.,  on  behalf  of  the  member 
elect  to  have  the  petition  declared  lapsed  for 
non-commencement  of  the  trial  within  six 
months  from  the  time  it  was  filed.  This  was 
refused  on  17th  Nov.,  but  the  judge  held  that 
the  trial  could  not  proceed  on  that  day  as  the 
order  for  adjournment  had  not  fixed  a  certain 
time  and  place,  and  on  motion  by  the  peti- 
tioner he  ordered  that  it  be  commenced  on 
Dec.  4th.  The  trial  was  begun  on  that  day 
and  resulted  in  the  member  elect  being  un- 
seated and  disqualified.  On  appeal  from  such 
judgment  the  objection  to  the  jurisdiction  of 
the  trial  judges  was  renewed. — Held,  that  the 
effect  of  the  order  of  May  31st  was  to  fix 
Nov.  17th  as  the  date  of  commencement  of  the 
trial;  that  the  time  between  May  31st  and 
Oct.  10th  when  the  judgment  of  the  Supreme 
Court  on  the  preliminary  objections  was  given, 
should  not  be  counted  as  part  of  the  six 
months  within  which  the  trial  was  to  be 
begun,  and  that  Dec.  4th  on  which  it  was 
begun  was  therefore  within  the  said  six 
months. — Held,  also,  that  if  the  order  of  31st 
May  could  not  be  considered  as  fixing  a  day 
for  the  trial  it  operated  as  a  stay  of  pro- 
ceedings and  the  order  of  Mr.  Justice  Laver- 
gne  on  Nov.  17th  was  proper. — As  to  the  dis- 
qualification of  the  member  elect  by  the  judg- 
ment appealed  from  the  members  of  the  court 
M^re  equally  divided  and  the  judgment  stood 
affirmed.  St.  James  Election  Case,  xxxiii. 
137.  * 

129.  Controverted  election  —  Prompt  pro- 
cedure necessary.']— On  a  motion  to  postpone 
tile  hearing  of  an  election  appeal,  the  court 
(Taschereau,  C.J.,  presiding),  stated  that, 
Henceforth  it  would  insist  upon  election  ap- 
peals being  prosecuted  diligently.  Two  Moun- 
tains Election  Case,  24th  Nov.,  1902. 

130.  Judgment  on  preliminary  objection — 
Reservation  of  question — Jurisdiction  to  re- 
consider on  trial  of  merits — Res  judicata — 
Failure  to  appeal — Evidence  of  status  of  peti- 
tioner. 

See  No.  95.  ante. 

131.  Enlarging  time  for  commencement  of 
trial — Notice  of  trial — Shorthand  notes — 
Reading  evidence  to  witnesses. 

See  No.  138,  infra. 

132.  Bracketing  petitions — Separate  trials 
— Overruling  preliminary  objections — Appeal. 

See  No.  140.  infra. 


16.  Recriminatory  Charges. 

133.  Recriminatory  charges  —  Counter-peti- 
tion— 37  Vict.  c.  10,  s.  6*6*.] — The  appellant 
claimed  under  37  Vict.  c.  10,  s.  66,  that  if 
he  was  not  entitled  to  the  seat  the  election 
should  be  declared  void,  on  the  ground  of 
irregularities  in  the  conduct  of  the  election 
generally,  but  filed  no  counter  petition  and 
did  not  otherwise  comply  with  the  provisions 
of  37  Vict.  c.  10.  Held,  that  s.  «6  of  3T 
Vict.  c.  10  applies  only  to  cases  of  recrimina- 
tory charges,  and  not  to  a  case  where  neither 
of  the  parties  or  their  agents  are  charged 
with  doing  a  wrongful  act.  Queen*8  {P.  E. 
I.)  Election  Case:  Jenkins  v.  Brecken,  vii., 
247. 

134.  Recriminatory  charges  —  Procedure  — 
Withdrawal  of  claim  to  seat — Order  avoiding 
election. 

See  No.  126,  ante. 

135.  Rules  of  procedure  —  English  rules  — 
Copy  of  petition  for  returning  officer. 

See  No.  102,  ante. 


17.  Trial. 

136.  Controverted  elections — Want  of  prose- 
cution— Ruling  at  trial — Appeal — R.  S.  C.  c. 
9,  ss.  32,  33  d  50 — Extension  of  time--Juris- 
diction.1 — The  decision  -of  a  judge  at  the  trial 
of  an  election  petition  overruling  an  objec- 
tion to  the  jurisdiction  of  the  judge  to  go  on 
with  the  trial  on  the  ground  that  more  than 
six  months  had  elap.sed  since  the  date  of  the 
presentation  of  the  petition  is  appealable  to 
the  Supreme  Court  of  Canada  under  s.  50 
(6),  c.  9.  R.  S.  C.  Gwynne,  J.,  di&senting. 
— In  computing  the  time  within  which  the 
trial  of  an  election  petition  shall  be  commenced 
the  term  of  a  session  of  Parliament  shall  not 
be  excluded  unless  the  court  or  judge  has  or- 
dered that  the  respondent's  presence  at  the 
trial  is  necessary,  (iwynne,  J.,  dissenting. — 
The  time  within  which  the  trial  of  an  elec- 
tion petition  must  be  commenced  cannot  bo 
enlarged  beyond  the  six  months  from  the  pres- 
entation of  the  petition,  unless  an  order  had 
been  obtained  on  application  made  within  said 
six  months ;  an  order  granted  on  an  applica- 
tion made  after  expiration  of  the  said  six 
months  is  an  invalid  order  and  can  give  no 
jurisdiction  to  try  the  merits  of  the  petition, 
which  is  then  out  of  court.  Ritchie,  C.J., 
and  (Jwynne,  J.,  di.ssenting.  Glengarry  Elec- 
tion case;  Purccll  v.  Kennedy,  xiv.,  453. 

(Leave  to  appeal  was  refused  bv  the  Privy 
Council.  59  L.  J.  279;  4  Times  L.  R.  604.) 

137.  Preliminary  examination  of  respon- 
dent—  Postponement  till  after  session  —  En- 
largement of  time  for  prosecution  —  Six 
months*  limit— R.  S.  C.  c.  9,  ss.  Iff  rf  3Z.] — 
On  23rd  April.  18.91,  after  the  petition  was  at 
issue,  petitioner  moved  to  have  respondent  ex- 
amined prior  to  the  trial  so  that  he  might 
use  the  deposition  upon  the  trial.  Respondent 
moved  to  postpone  such  examination  until 
after  the  session,  on  the  ground  that  being 
attorney  in  his  own  case  it  would  not  "  be 
possible  for  him  to  appear,  answer  the  inter- 
rogatories and  attend  to  the  case  in  which 
his  nresence  was  necessary  before  the  closing 
of  the  session."  This  motion  was  supported 
by    aflfidavit    of    respondent    stating    that   it 
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would  be  "absolutely  necessary  for  him  to 
be  constantly  in  court  to  attend  to  the  present 
election  trial  "  and  that  it  was  not  possible 
*•  for  him  to  attend  to  the  present  case  for 
which  his  presence  is  necessary  before  the 
closing  of  the  session."  The  court  ordered  re 
spondent  not  to  appear  until  after  the  session 
of  Parliament.  Immediately  after  the  session 
was  over,  on  Ist  Oct.,  1891.  application  was 
made  to  fix  a  day  for  trial,  and  it  was  fixed 
for  10th  Dec.,  1891.  Respondent  was  ex- 
amined in  the  interval.  On  10th  Dec.,  re- 
spondent objected  to  the  jurisdiction  of  the 
court  on  the  g^round  that  the  trial  had  not 
commenced  within  six  months  following  the 
filing  of  the  petition  and  the  objection  was 
maintained. — Held,  reversing  the  judgment  ap- 
pealed from,  that  the  order  was  in  effect  an 
enlargement  of  the  time  for  the  commence- 
ment of  the  trial  until  after  the  session  of 
Parliament  and,  therefore,  in  the  computation 
of  time  for  the  commencement  of  the  trial  the 
time  occupied  by  the  session  of  Parliament 
should  not  be  included.  Laprairic  Election 
Vase;  Gibeauli  v.  PcUetier,  xx.,  185. 


138.  Procedure  —  Enlargement  of  time   for  j 
commencement  of  trial — Jurisdiction — R.  S.  C. 
e.  9,  s».  SI,  S3,  'i3,  30  (h) —Notice  of  trials-  | 
Shorthand    notes — Appeal] — On    10th    Oct.,   ; 
1891,  the  judge,  within  G  months  after  filing 
of  election  petition,  enlarged  the  time  for  the  ' 
commencement   of   trial   to   4th    Nov..   the   6  i 
months  expiring  18th  Oct.    On  19th  Oct.,  an-  I 
other  order  was  made  by  the  judge  fixing  the  ' 
trial    for   4th     Nov.,     and     14    clear     days* 
notice     of     trial      was    given.        Respondent 
objected    to   the   jurisdiction    of    the    court. 

—  Held,   that   the   orders  made   were   valid. 

—  That  the  objection  to  suflSciency  of  no- 
tice of  trial  given  under  R.  S.  C.  c.  9,  s.  31, 
was  not  an  objection  which  could_  be  relied 
on  in  an  appeal  under  s.  50  (6)  of  that  Act. 
— That  evidence  taken  by  a  shorthand  writer, 
not  an  ofiBcial  stenographer  of  the  court,  who 
has  been  appointed  by  the  judge,  need  not  be 
read  over  to  witnesses  when  extended.  Pon- 
tiac  Election  Case;  Murray  v.  Lyon,  xx.,  G2G. 

139.  Trial  after  lapse  of  time  limit — Con- 
sent judgment — R.  8.  C.  c.  8,  s.  S2;  c.  135,  s. 
o2 — Reserve  of  objection.]  —  The  trials  were 
commenced  on  22nd  Dec.,  1892,  more  than  G 
n»onths  after  filing  petition,  and  subject  to 
objection  that  the  court  consequently  had  no 
jurisdiction.  No  order  was  made  enlarging  the 
time  for  commencement  of  trial.  Respondents 
consented  that  the  elections  be  voided  by 
reason  of  corrupt  acts  committed  by  agents 
without  their  knowledge. — On  appeal  to  the 
Supreme  Court  petitioner's  counsel  signed  and 
filed  a  consent  to  reversal  of  the  judgments  ap- 
pealed from  without  costs,  admitting  that  the 
objection  upon  the  question  of  jurisdiction  was 
well  taken. — I'pon  the  filing  of  an  affidavit  as 
to  the  facts  stated  in  respondent's  con.sent.  the 
appeal  was  allowed  and  the  petitions  dismissed 
without  costs.  Bagot  Election  Case;  Dupont 
V.  Morin;  Rouville  Election  Case;  Brodeur  v. 
Charhonneau,  xxi.,  28. 

140.  Bracketing  petitions — Separate  trials — 
R.  8.  C.  c,  9,  ss.  30  and  50 — Appeal — Jurisdic- 
fton.]  —  Two  election  petitions  were  filed 
against  the  appellant,  one  by  A.  C,  on  4th 
April.  1892,  and  the  other  by  A.  V..  the  re 
spondent.  on  6th  April,  1892.  The  trial  of  the 
A.  V.  petition  was  by  order  in  chambers,  dated 
22nd   Sept.,   1892,  fixed   for  2Gth   Oct.   1892. 


On  24th  Oct..  appellant  petitioned  in  chambers 
to  join  the  two  petitions  and  have  another 
date  fixed  for  the  trial  of  both  petitions.  This  * 
motion  was  referred  to  the  trial  judges,  who, 
on  2Cth  Oct.,  before  proceeding  with  the  trial, 
dismissed  the  motion  to  have  both  petitions 
joined  and  proceeded  to  try  the  A.  V. 
petition.  Thereupon  appellant  objected  to  the 
petition  being  tried  then  as  no  notice  had  been 
given  that  the  A.  C.  petition  had  been  fixed  for 
trial,  and,  subject  to  such  objection,  filed  an  ad- 
mission that  sufficient  bribery  by  appellant's 
agent  without  bis  knowledge  had  been  com- 
mitted to  avoid  the  election.  The  trial  judges 
then  delivered  judgment  setting  aside  the  elec- 
tion.—On  an  appeal  to  the  Supreme  Court, 
Held,  1.  That  under  s.  30  of  c.  9,  R.  S.  C, 
the  trial  judge  could  try  the  A.  V.  petition 
separately. — 2.  That  the  ruling  of  the  court 
below  on  the  objection  relied  on  in  the  present 
appeal,  viz. :  That  the  trial  judges  could  not 
proceed  with  the  petition  in  this  case,  because 
the  two  petitions  filed  had  not  been  bracketed 
by  the  prothonotary  as  directed  by  R.  S.  C. 
c.  9,  s.  30,  was  not  a  judgment  or  decision  ap- 
pealable to  the  Supreme  Court  of  Canada. 
Sedgewick,  J.,  doubting.  Vaudreuil  Election 
Case,  xxii.,  1. 

141.  Dominion  Controverted  Elections  Act, 
1874 — Legislative  potcers — Provincial  courts — 
Civil  rights — Procedure — B.  A'.  A.  Act,  1867 
— Dominion  courts. 

See  Constitutional  Law,  12. 

142.  Procedure  — Commencement  of  trial  — 
Stay  of  proceedings — Session  of  Parliament — 
A djo urnm en ts — Recrim inatory  charges — With- 
drawal of  claim  to  seat — Order  avoiding  elec- 
tion. 

See  No.  12G,  ante. 

143.  Controverted  election — Preliminary  oh- 
jcctions — Stay  of  proceedings  pending  appeal — 
Trial  within  six  months — Extension  of  time. 

See  No.  128,  ante. 


EMINENT  DOMAIN. 

1.  Appeal — Jurisdiction — Title  to  lands — 
Municipal  hy4aw — Widening  streets  —  Expro- 
priation.] —  In  an  action  to  quash  a  by-law 
passed  for  the  expropriation  of  land,  the  con- 
troversy relates  to  a  title  to  lands,  and  an  ap- 
peal lies  to  the  Supreme  Court  of  Canada, 
although  the  amount  in  controversy  is  less  than 
^2,(M)0. — The  judgment  on  the  merits  in  the 
court  below  (Q.  R.  6  Q.  R.  345)  held,  on  the 
annulment  of  a  by-law  for  widening  a  street, 
that  the  arrangement  with  the  Turnpike  Road 
Trustees  by  which  they  handed  over  the  care 
of  the  roads  to  the  municipality,  within  its 
limits,  in  consideration  of  the  assumption  of 
obligations,  was  authorized  by  42  &  43  Vict.  c. 
43  (Q.)  That  the  corporation  in  passing  the 
bj'-law  was  acting  within  the  powers  of  its 
charter,  and  that  the  right  of  the  trustees  over 
municipal  streets  was  limited  to  the  road-bed, 
and  so  long  as  repairs  and  toll  collection  was 
not  interfered  with,  they  could  not  prevenr 
widening  of  the  streets,  laying  sewers,  etc. — 
This  decision  was  affirmed  for  the  reasons 
stated  in  the  judgment  appealed  from.  Mur- 
ray V.  Toicn  of  Westmount,  xxvii.,  579. 

2.  Expropriation  of  lands  —  Public  work  — 
Reversion  of  land  not  used  for  canal  purposes. 

See  RiDEAU  Canal  Lands.  2. 
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3.  Public  work  —  CoMtruction  of  irestlea — 
Interference  loith  private  property  —  Injury 
Kiau8€d  by  the  works — Damages  peculiar  to  the 
property  in  question — Compensation. 

8ee  Public  Work,  4. 

4.  Crown  —  Construction  of  public  work  — 
Interference  with  public  rights  —  Injury  to 
private  owner. 

See  Public  Work,  3. 

5.  Railway  expropriations  —  Arbitration  — 
Death  of  arbitrator — Lapse  of  time  for  award. 

See  Railways,  30. 

6.  Old  trails  in  RuperVs  Land — Substituted 
highway  —  Necessary  way  —  Reservation  in 
Crown  grant  —  Dedication — User — Estoppel — 
Evidence, 

See  Highway,  3. 

7.  Highways — Old  trails  in  Rupert's  Land 
— Substitution  of  new  way  —  Dedication  of 
highway. 

See  Highway,  4. 

^  8.  Railways — Eminent  domain — Expropria- 
tion of  lands — Arbitration — Evidence — Find- 
ings of  fact — Duty  of  appellate  court — 51  Vict, 
c,  29  (/).) 

See  Railways,  31. 

9.  Municipal  corporation  —  Expropriation — 
Widening  streets —  Assessments  —  Excessive 
valuation^-52  Vict.  c.  79,  s.  228  (Que.), 

See  Municipal  Corporation,  128. 

10.  Expropriation  of  land — Tenants  in 
common — Propriitaires  par  indir is— <:onst ruc- 
tion of  agreement  —  Misdescription  —  Plans 
and  books  of  reference  —  Surveys  —  Registry 
laws  —  Satisfaction  of  condition  as  to  in- 
demnity. 

See  Railways,  32. 

11.  Municipal  corporation  —  Expropria- 
tion proceedings — Negligence  —  Interference 
with  proprietary  rights — Abandanment  of 
proceedings  —  Damages  —  Servitudes  estab- 
lished for  public  utmty-^Arts.  406,  4X7,  507, 
1053  0.  C — Eminent  domain. 

See  Servitude,  6. 

12.  Assessment  —  Montreal  harbour  im- 
provements— Widening  streets — Construction 
of  statute— ^7  Vict,  c.  57  (Que.)— 52  Vict.  c. 
79,  s,  139  (Que,) 

See  Municipal  Corporation,  129. 

And  see  Crown  —  Expropriation  —  Public 
Works — Tolls. 


EMPHYTEUSIS. 

1.  Railway  lands  and  permanent  way — 
Adverse  occupation  —  Petitory  action — Lease 
for  999  years — Injurie/t  to  road-bed — Right  of 
action  for  damages — Ownership.] — The  plain- 
tiffs had  leased  a  railway  con.structed  by  them 
tQ  operating  companies  for  999  years,  reserv- 
ing a  rental  payable  at  stated  times  and  upon 
terms  as  to  maintaining  the  railway  and  its 
proper  operation  by  the  lessees.  In  the  ac- 
tion brought  au  p4titoire  for  the  recovery  of 
part  of  the  leased  lands  from  an  adverse 
occupant  and  for  damages  caused  to  the  line 


of  railway  by  the  defendant,  the  pleas  raised 
questions  that  the  lease  was  actually  an  alien- 
ation of  all  plaintiffs'  interests  in  the  lands 
occupied  by  Uie  railway  and  left  them  with- 
out any  right  of  action  either  to  recover  the 
possession  or  to  obtain  damages  for  injuries 
sustained  by  the  lands.  Held,  afi&rming  the 
judgment  appealed  from,  that  the  lease 
amounted  to  an  emphyteutic  lease  assigning 
the  domainc  utile  of  the  railway  and  all  the 
plaintiffs'  rights  in.  respect  thereof,  reserving, 
however,  the  domaine  direct,  and,  conse- 
quently, the  plaintiffs  had  the  right  of  bring- 
ing the  action  au  pdtitoire  which  lies  in  the 
party  having  the  legal  estate,  and  that  the 
lessees  might,  on  an  application  for  an  amend- 
ment, be  added  as  parties  plaintiffs  in  the 
action  for  the  purposes  of  recovering  any 
damages  shewn  to  have  been  sustained  npon 
the  leased  lands,  the  action  for  which  would 
lie  only  in  the  holder  of  the  beneficial  estate 
therein.  Massawippi  Valley  Ry.  Co.  v.  Reed, 
zxxiii.,  457. 

2.  Transfer  of  lease — Alienation  for  rent — 
Emphyteusis  —  Bail-d-renie  — Bail  a  tongues 
ann^es — Droit  mobilier — Cumulative  demand 
— Incompatible  pleadings — RHntigrande — De- 
nonciation  de  nouvel  a^vre — Arts.  567,  572, 
1593  C.  C.—Arts.  176,  177  (b),  1064^  1066  C. 
P.  Q. 

flfce  Action.  120. 


EMPLOYER  AND  EMPIiOTEE. 

1.  Negligence  —  Electric  railway  —  Motor- 
man — Workmen's  Compensation  Act — Injury 
to  conductor.] — The  motorman  of  an  electric 
car  may  be  a  "  person  who  has  charge  or  con- 
trol "  within  the  meaning  of  s.  3  of  the  Work- 
men's Compensation  Act  (R.  S.  O.  [1897]  c. 
IGO),  and  if  he  negligently  allows  an  open  car 
to  come  in  contact  with  a  passing  vehicle 
whereby  the  conductor,  who  is  standing  on  the 
side  in  discharge  of  his  duty,  is  struck  and 
injured  the  electric  company  is  liable  in  dam- 
age for  such  injury.  Judgment  appealed  from 
(27  Ont.  App.  R.  151)  affirmed.  Toronto  Ry, 
Co.  V.  Snell,  xxxi..  241. 

2.  Government  Railways  Act,  1881  —  Suits 
against  Crown  officials — Notice  of  action. 

See  Crown.  64. 

3.  Injury  to  employee  —  Lord  CampbelVs 
Act — Exoneration  from  liability  —  Art.  1056 
C,  C, 

See  Negligence,  219. 

4.  Railway  company — Grass  on  siding. 

See  Negligence,  210. 

5.  Common  employment — Negligence — Dan- 
gcrous  material — Arts.  1053,  1056  C.  C 

See  Master  and  Servant,  26. 

C.  Operation  of  railway — Defective  ways  or 
plant — Lock  on  switch — Negligence — Findings 
of  jury  —  Common  law  liability  —  Employer 
and  employee — Assessment  of  damages. 
See  Negligence,  100. 

I  7.  Negligence — Use  of  dangerous  materials 
'  ^Proximate  cause  of  accident  —  Injuries  to 
1  workmen  —  Employers*  liability  —  Presump- 
I  tiofis  —  Finding  of  jury  sustained  by  court 
I  below. 
I  ;Sfee  Negligence,  144. 
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8.  Imecure  scaffolding — Dangerous  employ- 
ment— Liabiliip  for  injury  to  employee — Dis- 
obedience of  orders. 

See  Negligence,  91. 


EHTAIL. 

See  Substitution — Title  to  Land. 


ENVOIS  EK  POSSESSION. 

Testamentary  executors — Succession — Bal- 
ance due  hy  tutor — Practice — Action  for  ac- 
count —  Provisional  possession  —  Envoie  en 
possession  —  Parties — Extra  judicial  consent 
to  form  of  actions. 

See  Executors,  8. 

And  see  Servitude. 


EQUTTT  OF  REDEMPTION. 

Mortgage  —  Loan  to  pay  off  prior  incum- 
brance— Interest — Assignment   of  mortgage — 
Purchase  of  equity  of  redemption — Accounts. 
See  Mortgage,  64. 


ERROR. 

See  Mistake. 


ESCHEATS. 

1.  Failure  of  heirs — Legislative  jurisdiction 
-^B.  y.  A.  Act,  1867,  ss.  91,  92,  102,  109— 
R.  8.  O.  (1877)  o.  9^. 

See  Crown.  56. 

2.  Failure  of  heirs  —  Information — Omis- 
sion of  party  —  Limitation  of  action — Collu- 
sive judgment — Tierce-opposition. 

See  Title  to  Land,  131. 


ESCROW. 

1.  Policy  of  insurance  —  Delivery  without 
countersigning  —  Unpaid  premium  —  New 
trial. 

See  Insurance,  Life,  7. 

2.  Delivery  of  policy — Payment  of  premium 
— Countersigning  hy  agent — Evidence. 

See  Insurance,  Life,  8. 

3.  Contract  of  insurance — Cancelled  policy 
Trover — Conversion. 

See  Insurance,  Marine.  21. 

4.  Commencement  of  contract — Policy  of 
life  insurance — Delivery. 

See  Insurance.  Life,  12. 

And  see  Deed. 


ESTATE  TAII.. 

Devise  to  great-grandson  unborn — Appoint- 
ment of  heir-at-lato  to  hold  estate  in  the  in- 
terim. 

See  Will,  25. 

And  see  Substitution — ^Tttle  to  Land. 


ESTOPPEI*. 

1.  Estoppel  by  Conduct,  1-38. 

2.  Estoppel  by  Deed,  39-61. 

3.  Estoppel  by  Record,  62-76. 


1.  Estoppel  by  Conduct. 

1.  Sufferance  —  Trespass  —  Nuisance  — 
Damages  —  Long  possession  —  Constructions 
on  public  property  —  Right  of  action.l—^^. 
built  a  wharf  in  the  bed  of  the  St.  Lawrence 
River,  which  communicated  with  the  shore  by 
means  of  a  gangway,  and  had  enjoyed  the  pos- 
session of  this  wharf  and  its  approaches  for 
many  years,  when  R.  claimed  that  it  was  a 
public  nuisance,  and  destroyed  the  means  of 
communication  from  the  wharf  to  the  shore. 
C.  sued  for  damages,  and  to  have  the  works 
restored.  After  issue  joined,  R.  filed  a  sup- 
plementary plea,  alleging,  that  since  the  in- 
stitution of  the  action,  the  person  on  whose 
land  C's  bridge  rested  had  erected  buildings 
which  prevented  the  restoration  of  the  bridge 
and  wharf,  and  further  that  the  wharf  had 
been  destroyed  by  natural  causes  and  aban- 
doned, and  that  its  re-establishment  would  be 
a  public  nuisance  without  utility.  On  appeal 
from  the  judgment  of  the  Court  of  Queen's 
Bench  affirming  the  dismissal  of  the  action. 
Held,  reversing  the  judgment  appealed  from, 
that  as  it  appeared  C.  had  been  openly,  and 
with  implied  consent  of  public  authority,  al- 
lowed to  erect  the  bridge  and  wharf  on  pub- 
lic property  and  remain  in  possession  of  it 
for  over  16  years,  the  defendant,  who  had 
full  knowledge  of  the  fact,  was  estopped  and 
debarred  of  an^  right  to  remove  what  might 
have  been  originally  a  nuisance  to  him,  and 
that,  notwithstanding  any  subsequent  aban- 
donment of  this  wharf  and  bridge,  C.  was 
entitled  to  substantial  damages.  Caverhill  v. 
RobUlard,  ii.,  575. 

2.  Survey  —  Standing  by  —  Conventional 
boundary  line.] — A  neighbouring  proprietor 
who  stands  by  without  objecting  to  a  boun- 
dary line  while  it  was  being  located  by  a 
surveyor,  the  line .  being  staked  and  a  build- 
ing up  to  that  line  partly  erected  by  the  ad- 
jacent proprietor  was  held  to  be  estopped 
from  disputing  that  the  line  located  by  the 
surveyor  was  the  true  boundary  line.  Oras- 
sett  V.  Carter,  x.,  105. 

3.  Action  by  ratepayer  —  Improper  con- 
struction of  municipal  work  —  Contractor 
bringing  8uit — Acceptance  of  surplus  money.] 
— A  ratepayer  of  a  municipality  cannot  main- 
tain an  action,  on  behalf  of  himself  and  the 
other  ratepayers,  against  the  municipality  for 
the  improper  construction  of  a  drain  author- 
ized by  by-law  when  such  ratepayer  has  him- 
self been  a  contractor  for  a  portion  of  the 
work  and  has  received  his  share  of  the 
money  voted  for  the  work  in  excess  of  the 
amount  expended.     Judgment  appealed  from 
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(13   Ont,   App.   R.  53)    affirmed.     Dillon  v. 
Township  of  Raleigh^  xiv.,  739. 

4.  Lease  of  mining  rights — Option  of  lo- 
cating— Adoption  of  boundary. "] — McA.  leas- 
ed a  portion  of  a  lot  of  land  for  mining  pur- 
poses described  by  metes  and  bounds  with  the 
option :  **  Pourra  le  dit  acou6reur  changer  la 
course  des  lignes  et  bornes  du  dit  lopin  de 
terre  sans  en  augmenter  les  bornes,  TStendue 
ou  sui>erficie  en  suivant  dans  ce  cas  la  course 
ou  ligne  de  la  dite  veine  de  quartz  qu'ill  peat 
y  avoir  et  se  rencontrer  en  cet  endroit,  aprSs 
que  lui,  le  dit  bailleur.  aura  prospects  le  dit 
lopin  de  terre  susbaill6,"  adopted  lines  of 
survey  made  by  P.  as  containing  the  vein.  B. 
leased  another  portion  of  the  same  lot.  In 
an  action  en  homage  the  court  appointed 
three  surveyors  to  fix  the .  boundaries.  Each 
surveyor  made  a  separate  report,  and  the  re- 
port and  plan  of  the  surveyor  L.,  adopting 
P.'s  lines,  was  adopted  and  homologated  by 
the  court. — Held,  affirming  the  judgment  ap- 
pealed from  (13  Q.  L.  R.  1G8),  Gwynne,  J., 
dissenting,  that  McA.  having  located  the 
claim  in  accordance  with  the  terms  of  the 
deed  was  estopped  from  claiming  that  the 
property  should  be  bounded  according  to  the 
true  course  of  the  vein  of  quartz,  and  that 
the  judgment  homologating  the  surx-ey  adopt- 
ing P.'s  lines  and  survey  was  right  and  should 
be  affirmed.    McArthur  v.  Brown,  xvii.,  01. 

5.  Solicitor — Practising  without  certificate 
— Name  appearing  <is  mcmher  of  firm — Estop- 
pel.]— M.,  a  solicitor,  who  had  not  taken  out 
his  certificate,  allowed  his  name  to  appear  as 
a  member  of  a  firm  in  active  practice,  lie 
was  not  in  fact  a  member,  received  no  profits 
and  paid  none  of  the  expenses  and  the  firm 
did  not  appear  as  solicitors  of  record  in  any 
proceedings.  The  I^iw  Socipty  sued  for  the 
penalty,  and  shewed  that  the  name  of  the 
firm  was  indorsed  on  certain  papers  filed  of 
record  in  suits  c'arried  on  by  the  firm.  Held. 
reversing  the  judgment  appealed  from  (15 
Ont.  App.  R.  150).  that  M.  did  not  '*  prac- 
tice as  a  solicitor  *'  within  the  meaning  of 
the  Act  imposing  the  penalties  (R.  S.  O. 
(1877)  c.  140),  and  that  he  was  not  estop- 
ped by  permitting  his  name  to  appear  as  a 
member  of  the  firm,  from  shewing  that  he 
was  not  in  fact  a  member.  Macdougall  v. 
Law  Society  of  Upper  Canada,  xviii.,  203. 

6.  Conduct — Contract  —  Free  hoomage  — 
Repairs  —  36  Vict.  c.  81,  (Que.)] — M.  sued 
B.  for  charges  authorized  under  36  Vict  c. 
81  (Que.)  for  the  use  of  booms  in  the  Nico- 
let  River  during  1887-1888.  B.  pleaded  that 
under  contracts  between  M.  and  B.  and  his 
auteurs,  and  the  interpretation  put  upon  them 
by  M.  the  repairs  to  the  booms  were  to  be 
and  were,  in  fact,  made  by  him,  and  in  con- 
sideration thereof  he  was  to  be  allowed  bo 
pass  his  logs  free  :  and.  also,  pleaded  compen- 
sation for  use  by  M.  of  other  booms,  and  repairs 
made  by  B.  on  M.'s  booms,  and  which  by 
law  he  was  bound  to  make. — Held,  reversing 
the  judgment  of  the  Court  of  Oueon's  Benoh, 
that  there  was  evidence  that  M.  had  led  B. 
to  believe  that  under  the  contracts  he  was  to 
have  the  use  of  the  booms  free  in  consideration 
of  the  repairs  made  by  him  to  piers,  &c..  and 
that  M.  was  estopped  by  conduct  from  claim- 
ing the  dues  he  might  otherwise  have  been 
authorized  to  collect. — Held,  further,  that  even 
if  M.'s  right  of  action  was  authorized  by  the 
statute   the  amount    claimed  was   fully   com- 


pensated for  by  the  amount  expended  in  re- 
pairs for  him  by  B.  Ball  v.  McCaffrey,  xx., 
319. 

See  No.  7,  infra. 

7.  Conduct  of  parties  —  Possession  —  Con- 
tract —  Booms  —  Proprietary  rights  —  Re- 
plevin —  Revendioation  —  36  Vict.  c.  8i.]  — 
O'S.  claiming  to  be  the  legal  depositary,  and 
T.  McG.  claiming  to  be  usufructuary  under 
36  Vict.  c.  81  (Q.),  of  certain  booms,  chains, 
and  anchors  in  the  Nicolet  River,  of  whic'li 
G.  B.  had  possession  for  several  years  un- 
der deeds  and  agreements  from  T.  McG.  and 
had  stored  in  a  shed  for  the  winter,  brought 
an  action  en  revendication  and  for  $5,<K"K> 
damages. — Held,  affirming  the  judgment  ap- 
pealed from,  that  0*S.  and  T.  McG.  were  not 

.entitled  to  the  possession  as  alleged,  and  that 
they  were  precluded  by  their  conduct  and  ac- 
quiescence from  disturbing  G.  B.'s  possession. 
Ball  V.  McCaffrey  (20  Can.  S.  C.  R.  319) 
approved.     O'Shaugnessy  v.  Ball,  xxi..  415. 

8.  Representation  of  indebtedness — Equit- 
able assignment  —  Oarnishee  process.]  — 
Plaintiff  held  a  judgment  against  C.  and  was 
about  to  sue  R.  and  M.,  whom  he  understood 
to  be  C.'s  partners.  Before  doing  so  he  con- 
sulted one  of  the  defendants,  by  whom  he 
was  informed  that  there  was  a  balance  due 
from  defendants  to  C  for  work  performed 
for  defendants  on  the  W.  0.  Ry.  under  a 
contract,  and  defendants  suggested  that  this 
amount  might  be  made  available  to  satisfy 
plaintiff's  claim.  On  the  strength  of  this  rep- 
resentation garnishee  process  issued,  when 
defendants  denied  that  there  was.  any  debt 
due.  Previous  to  the  garnishment,  C.  had 
drawn  an  order  requesting  defendants  to  pay- 
all  sums  coming  due  to  him  under  .the  en- 
gineer's monthly  certificate  to  K.,  but  there 
was  no  evidence  of  any  indebtedness  of  C.  to 
K. — Held,  affirming  the  judgment  appealed 
from  (2  R.  &.  G.,  199),  Strong  and  Gwynne, 
JJ.,  dissenting,  that  defendants  were  estopped 
by  their  representation  from  denying  indebt- 
edness to  C,  and  that  there  was  not  evidence 
of  such  an  assignment  as  would  prevent  the 
attachment  from  operating  on  the  fund. 
Shanly  v.  Fitzrandolph,  Cass.  Dig.  (2  ed.) 
279. 

9.  Signal  posts  —  Running  of  railway 
trains  —  '*  Stop  "  notice  —  Rch  ipsa  loquitur 
— yegligence.] — ^The  act  of  a  railway  com- 
pany in  i^lacing  signal  posts  along  the  line  of 
railway  indicating  rules  for  the  running  of 
trains  amounts  to  a  declaration  that  the 
omission  to  obey  the  instructions  so  given 
would  be  negligence.  Canadian  Pacific  Ry, 
Co.  v.  Lawson,  Cass.   Dig.    (2  ed.)    729. 

10.  Fire  insurance  —  Contract — Termina- 
tion —  Notice  —  Statutory  con^iitiona  — 
Premium  note — W<iiver — Estoppel] — Where 
an  insurer  has  demanded  and  recei\'ed  pay- 
ment of  a  note  given  for  the  premium  of  in- 
surance he  is  estopped  from  denying  that  an 
applicant  is  insured. — .Tudgment  appealed 
from  (22  Ont.  App.  R.  08)  affirmed.  Gwynne, 
J.  dissenting.  Dominion  Orange  Mutual  As- 
surance Co.  V.  Bradt,  xxv.,  154. 

11.  Fraudulent  conversion  —  Past  due 
bonds  —  Debentures  transferable  by  delivery 
— Implied  notice — Innocent  holder  for  value.] 
— Debentures  transferable  by  delivery  used 
and  marked  as  exhibits  in  court  were  after- 
wards lost  and  advertised  for  in  newspapers. 
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Ten  years  later  the  owners'  agent  pledged 
them  to  a  broker  for  advances  on  his  own  ac- 
count, the  bonds  being  then  long  past  due, 
but  payment  provided  for  by  special  statutes. 
— Hvld,  affirming  the  judgment  appealed  from 
(Q.  R.  3  Q.  B.  539),  l?\)urnier  and  Tasdie- 
reau  JJ.,  dissenting,  that  neither  the  adver- 
tisement, nor  marks  on  the  bonds,  nor  the 
broker's  knowledge  of  the  agent's  insolvency 
were  notice  to  the  pledgee  of  defects  in  the 
pledgor's  title  and  that  the  owners,  having 
by  their  act  enabled  their  agent  to  transfer 
tne  bonds  by  delivery,  were  estopped  from 
asserting  title  thereto,  to  the  detriment  of  a 
hijnd  fide  holder.  Young  v.  Mac^idcr^  xxv.. 
272. 

12.  yova  Scotia  Probate  Act  —  Executom 
and  administrators  —  License  to  sell  lands — 
Hes  judicata  A  —  An  executrix  obtained  a 
license  to  sell  real  estate  of  a  deceased  tes- 
tator for  payment  of  his  debts.  Judgment 
creditors  of  devisees  moved  to  set  aside  the 
license  but  failed  on  the  motion  and  in  ap- 
peal. The  lands  were  sold  under  the  license 
and  executrix  paid  part  of  the  price  to  the 
judgment  creditors,  who  received  the  same 
knowing  the  moneys  to  be  proceeds  of  the 
pale.  Afterwards  the  judgment  creditors, 
still  claiming  the  license  to  be  null, 
issued  execution  against  the  lands,  and 
the  purchaser  brought  action  for  a  decla- 
ration that  the  judgments  were  not  a  charge 
thereon.  Held,  affirming  the  judgment  ap- 
pealed from  (27  N.  S.  Rep.  384).  that  the 
judgment  upon  the  motion  to  set  aside  the 
licence  was  conclusive  against  the  judgment 
cre<litors  and  they  were  precluded  thereby 
from  taking  collateral  proceedings  to  charge 
the  lands  affected  upon  the  grounds  invoked 
or  which  might  have  been  invoked  upon  the 
motion  and  that  the  judgment  creditors,  by 
receiving  payment  out  of  the  proceeds  of  the 
sale,  had  elected  to  treat  the  license  as  having 
been  regularly  issued,  and  were  estopped  from 
attacking  its  validity  in  answer  to  the  action. 
Clark  v.  Phinney,  xxv.,  033. 

13.  Transshipment  in  transit  •—  Custom  of 
trade — Continuing  hills  of  lading — Delivery — 
Payment  of  freight — Transfer  hy  indorsement 
— "  Bank  Aet  "  —  Estoppel.]  —  (irain  was 
shipped  from  Chicago  to  Montreal,  the  bills 
of  lading  being  made  only  from  Chicago  to 
Kinp^ton.  where  it  was.  according  to  the  usual 
custom  of  trade,  transhipped  into  barges  be- 
longing to  the  defendants,  and  thence  con- 
veyed by  them  to  Montreal,  without  the  issue 
of  new  bills  of  lading.  It  appeared,  however, 
to  have  been  the  custom  that  such  bills  of 
lading  were,  in  cases  of  the  kind,  treated  as 
continuing.  The  bills  had  been  transferred 
by  indorsement  and  delivery  to  the  plaintiff, 
upon  whose  order  the  defendant  had  delivered 
the  greater  part  of  the  cargo,  after  exacting 
payment  of  full  freight  upon  the  shipment. 
The  defendant  had  also  recognized  the  custom 
of  the  grain  trade  as  to  the  bills  of  lading 
continuing. — In  an  action  to  recover  an  unde- 
livered balance  of  the  grain  so  shipped.  Held. 
affirming  the  decision  of  the  Court  of  Review, 
at  Montreal,  that,  under  th«»  circumstances. 
the  defendant  was  estopped  from  questioning 
fh*>  validitv  of  the  transfpr  of  the  bill«  of  la'^'- 
ing  under  the  provisions  of  "  The  Bank  Act," 
or  objecting  that  they  had  become  extinct 
upon  delivery  of  the  cargoes  at  Kingston. 
fft.  Lawrence  and  Chicago  Forwarding  Co.  v. 
Molsons  Bank   (28  L.  C.  .Tur.  327)     referred 


to.     Kingston  Forwarding  Co.  v.  Union  Bank 
of  Cafiada,  9th  December,  1895. 

14.  Loss  of  right  to  appeal — Aeeeptanee  of 
costs  atcardcd  appellant  —  Aequietfcenee  in 
judgment  appealed  from.] — ^The  judgment  ap- 
I)ealed  from  decided  against  appellant  upon 
the  construction  of  a  will  but  gave  him  cer- 
tain costs  which  were  taxed  and  paid  to  him 
out  of  moneys  in  court  to  the  credit  of  the 
cause.  Held,  that  the  reception  of  these  costs 
was  not  inconsistent  with  an  appeal  against 
the  judgment  upon  the  construction  of  the 
will.  In  re  Ferguson;  Turner  v.  Bennett; 
Turner  v.  Carson,  xxviii.,  38. 

15.  Incorporated  company — Action  against 
— Forfeiture  of  charter  —  Estoppel — Compli- 
anec  with  statute — Res  judicata.] — In  an  ac- 
tion for  re-payment  of  tolls  alleged  to  have 
been  unlawfully  collected  by  a  River  Improve- 
ment Company,  it  appeared  that  the  plaintiff 
had  treated  the  company  as  a  corporation, 
used  its  works  and  paid  tolls  fixed  by  the  com- 
missioner, and  the  company  had  also  been 
sued  as  a  corporation.  Held,  that  the  plain- 
tiff was  precluded  from  impugning  the  legal 
existence  of  the  company  by  claiming  that  its 
corporate  powers  were  forfeited.  Hardy 
Lumber  Co.  v.  Pickerel  River  Improvement 
Co.,  xxix.,  211. 

1(5.  Sale  of  land  —  Misrepresentation  by 
vendor.] — ^A  vendor  of  land  who  wilfully  mis- 
states the  position  of  the  boundary  line  and 
thereby  leads  the  purcha.ser  to  believe  that  he 
is  acquiring  a  strip  not  included  in  the  deed,  is 
estopped  from  afterwards  claiming  such  strip 
as  his  own  property.  Judgment  appealed 
from  (31  N.  S.  Rep.  2.32)  reversed.  Zwickcr 
V.  Feindel,  xxix.,  516. 

17.  Unauthorized  issue  of  stock — Proceed- 
ings against  holder  of  unpaid  shares — Setting 
up  illegality. 

Sre  Company  Law,  3G. 

18.  Waiver — Winding-up  insolvent  bank — 
Notice — Acceptance  of  dividends — Prerogative 
—4o  Vict.  c.  23  (D.) 

Sec  Crown,  73. 

10.  Conditions     of    policy    of    insurance — 
Policy  withheld  from  insured — Waiver. 
See  Insurance,  Fire,  82. 

20.  Illegal  assessment  —  Fear  of  proersa — 
Payment  under  protest — Waiver — Subsequent 
proceedings  to  quash. 

See  Assessment  and  Taxes.  8. 

21.  Delay  in  bringing  action — Promotion  of 
joint   stock   company — Misrepresentation. 

See  Company  Law,   37. 

22.  Railway  crossings  —  Parol  agreement 
— Reliance  on  statutory  provwions. 

See  Railways,  41. 

23.  Sale  of  property  bequeathed  —  Invest- 
ment of  proceeds  by  testator  —  Portage  by 
legatecft — Ratification   by  heir  of   beneficiary. 

See  Will,  20. 

24.  Execution  of  writ  of  attachment  — 
Abandonment  of  seizure  —  Action  against 
sheriff. 

Sec  Sheriff,  5. 
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25.  Error  in  policy  of  insurance  —  Refer' 
ence  of  claim  under  arbitration  clause — 
Waiver, 

See  Insubange,  Fibe.  93. 

2G.  Payment  of  cheque — Joint  payees — In- 
dorsement by  partner — Acquiescence  in  pay- 
ment— Momthly  receipts. 

See  Pabtnebship,  16. 

27.  Tenant  by  sufferance  —  Distress — Sub- 
tenancy— Notice  to  quit — Expiration  of  lease 
— Overholding  tenant. 

See  Landlobd  and  Tenant,  22. 

28.  Fraud — Breach  of  trust  —  Forgery — 
Ratification. 

See  Bills  and  Notes,  19. 

29.  Attorney  compromising  client  —  Agree- 
ment not  to  appeal. 

See  Appeal,  412. 

30.  Execution  and  delivery  of  deed — Regis- 
tration— Hepresentation  to  mortgagee. 

See  Deed,  36. 

31.  Dibats  de  compte — Judgment  ordering 
account — Quality  of  defendant — Acquiescence 
— Merchants^  books  of  account. 

See  TuTOBSHip,  2. 

32.  Irregular  appearance — Disavotoal  of  at- 
torney— Long  delay — Waiver. 

See  Requete  Civile,  1. 

33.  Trespass  to  mortgaged  property — Prao- 
tice — Parties  to  action — Mortgagee  in  posses- 
sion— Sale  of  property  to  trespasser. 

See  MOBTGAOE,  60. 

34.  Trustee — Administrator  of  estate — Re- 
lease by  next  of  kin — Recession  of  release — 
Laches — Estoppel — Delays. 

See  Tbusts,  13. 

35.  Trustee  —  Misappropriation  —  Surety 
— Knowledge  by  cestui  que  trust — Parties. 

See  Evidence,  175. 

36.  Mistaken  consideration — Artifice — Mis- 
representation —  Delays  in  action  to  rescind 
contract — Ratification — Waiver, 

See  Vendob  and  Pubchaseb,  26. 

37.  Non-negotiable  note  —  Receipt  of  pro- 
ceeds— Acknowledgment  of  liability. 

See  Bills  and  Notes,  32. 

38.  Railways — Location  of  permanent  way 
— Fencing  —  Laying  out  boundaries  —  Con- 
struction of  deed  —  Estoppel  by  conduct  — 
Words  of  limitation — Description  of  lands — 
Registry  laws — Notice  of  prior  title — Riparian 
rights — Possession  —  Acquisitive  prescription 
— Tenant  by  sufferance  —  Right  of  action — 
Adding  parties — Practice. 

See  Railwaxs,  153. 


2.  Estoppel  bt  Deed. 

39.  Grant  of  provincial  lands — Foreshore  of 
harbour  —  Conveyance  by  grantee — Dower — 
Claim  by  widow — Estoppel  by  deed.] — After 


the  B.  N.  A.  Act  came  into  force  the  Govern- 
ment of  Nova  Scotia  granted  to  8.  part  of 
the  foreshore  of  the  harbour  of  Sidney.  S. 
conveyed  through  another  party  to  the  appel- 
lant, defendant,  which,  in  an  action  by  his 
widow  for  dower  in  the  lands,  pleaded  that 
the  grant  to  S.  was  void  as  the  lands  were 
vested  in  the  Dominion  of  Canada.  Held, 
affirming  the  judgment  appealed  from  (23  N. 
S.  Rep.  214),  Strong  and  Gwynne,  JJ.,  dis- 
senting, that  as  the  defendant  had  obtained 
title  from  S.  he  was  estopped  from  saying 
that  his  title  was  defective. — Per  Strong  and 
Gwynne,  J  J.,  dissenting.  The  conveyance  by 
S.  to  the  defendant's  vendor  was  an  innocent 
conveyance  by  which  S.  himself  would  not 
have  been  estopped  and,  as  estoppel  must  be 
mutual,  his  grantee  would  not  be  estopped. 
There  were  no  recitals  in  the  deed  that  would 
estop  them  and  estoppel  could  not  be  created 
by  the  covenants.  Sydney  and  Lunenburg 
Ry,  Co.  V.  Sword,  xxi.,  152. 

40.  Conveyance  to  married  woman — Execu- 
tion by  husband — Assent.] — Where  a  husband 
assented  to  a  conveyance  by  his  wife  and  per- 
formed subsequent  Acts  consistent  with  such 
assent  it  was  held  that  he  was  estopped  from 
denying  the  title  of  his  wife's  grantor.  Wehb 
V.  Marsh,  zzii..  437. 

40o.  Life  insurance — Wagering  policy — Nul- 
lity-—Waiver  of  illegality — Insurable  interest 
—Estoppelr-li  Geo.  III.,  c.  Ji8  {Imp.)— Arts, 
247h  2480,  2590  C.  0.]  —  A  condition  in  a 
policy  of  life  insurance  by  which  the  policy  is 
declared  to  become  incontestable  upon  any 
ground  whatever  after  the  lapse  of  a  limited 
period,  does  not  make  the  contract  binding 
upMi  the  insurer  in  the  case  of  a  wagering 
policy. — Judgment  of  the  Court  of  Queen's 
Bench  reversed,  Sedgewick,  J.,  dissenting. 
Manufacturers  Life  Ins.  Co.  v.  AnctU,  xxviii., 
103. 

(Affirmed  on  appeal  [1899]  A.  C.  G04). 

41.  Bona  fides  —  Conveyance  by  married 
woman — Agreement — Recital.]  —  B..  a  mar- 
ried woman,  in  order  to  carry  out  an  agree- 
ment between  her  husband  and  his  creditors 
consented  to  convey  to  the  creditor  a  farm, 
her  separate  property,  in  consideration  of  the 
transfer  by  her  husband  to  her  of  the  stock 
and  other  personal  property  on  it,  and  of  in- 
demnity against  her  personal  liability  on  a 
mortgage  against  said  farm.  The  conveyance, 
agreement  and  bill  of  sale  of  the  chattels 
were  all  executed  on  the  same  day,  the  agree- 
ment, to  which  B.  was  not  a  party,  contain- 
ing a  recital  that  the  husband  was  owner  of 
the  said  chattels  but  giving  the  creditor  no 
security  upon  them.  The  chattels  having 
subsequently  been  seized  under  execution 
against  the  husband  it  was  claimed,  on  inter- 
pleader proceedings,  that  the  bill  of  sale  was 
in  fraud  of  the  creditor.  Held,  affirming  the 
decision  of  the  Court  of  Appeal,  that  the  re- 
cital in  the  agreement  worked  no  estoppel  as 
against  B. ;  that  as  it  appeared  that  the  hus- 
band expressly  refused  to  assign  the  chattels 
to  his  creditor  there  was  nothing  to  prevent 
him  from  transferring  them  to  his  wife,  and 
that  the  Court  of  Appeal  rightly  held  the 
transaction  an  honest  one;  and  B.  entitled  to 
the  goods  and  to  indemnity  against  the  mort- 
gage.    Boulton  V.  Boulton,  xxviii..  592. 

42.  Acquiescement  —  Floatable  waters  — 
Water  power  —  River  improvements — Joint 
user— Servitude— Arts.  400,  549,  550,  551  and 
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i2iJ  C.  C] — ^Where  a  riparian  owner  of 
lands  on  a  lower  level  had  been  permitted  by 
the  plaintiffs,  for  a  number  of  years,  to  take 
water  power  necessary  to  operate  his  mill 
through  a  flume  he  had  constructed  along  the 
rivep  bank  partly  upon  the  plaintiffs'  land 
connecting  with  the  plaintiffs*  mill-race,  sub- 
ject to  the  contribution  of  half  the  expense 
of  keeping  their  mill-race  and  dam  in  repair, 
and  these  facts  had  been  recognized  in  deeds 
and  written  agreements  to  which  the  plaintiffs 
and  their  auteurs  had  been  parties,  the  plain- 
tiffs could  no  longer  claim  exclusive  rights  to 
the  enjoyment  of  such  river  improvements  nor 
require  the  demolition  of  the  flume  notwith- 
standing that  they  were  absolute  owners  of 
the  strip  of  land  upon  whicfh  the  mill-race 
and  a  portion  of  the  flume  had  been  cfonstruct- 
ed.  City  of  Quebec  v.  North  Shore  Rp.  Co, 
(27  Can.  S.  C.  R.  102)  and  La  Commune 
de  Berthier  v.  Den%%  (27  Can.  S.  C.  R.  147) 
referred  to.  La f ranee  v.  Lafontaine,  xxx., 
20. 

43.  Quashing  appeal  —  Practice  —  Ac- 
quiescement —  Voluntary  execution  —  Ques- 
tion of  coatg.l  —  Defendants  filed  judicial 
abandonments  as  ordered  by  the  judgments 
api»oaIed  from,  declaring,  however,  in  the 
deeds,  that  exception  was  taken  thereto,  and 
that  ihey  intended  to  appeal,  but  made  the 
abandonment  to  avoid  capias,  &c. — Held,  per 
Strong,  C.J.,  and  Taschereau  and  Girouard, 
JJ.  That  appellants  had  acquiesced  in  the 
judgments,  executed  the  order*  against  them 
and  left  matters  in  a  position  where  it  was 
impossible  to  obtain  relief.  Gwynne,  J.,  con- 
curred on  the  understanding  that  there  should 
not  be  res  judicata  in  respect  to  an  alleged 
partnership.  Sedgewick,  J.,  absented  doubt- 
fully, as  he  did  not  feel  satisfied  that  the 
abandonment  had  not  been  made  under  stress. 
tichlomann  v.  Dowker.  xxx„  323. 

(The    appeal,    involving    costs    only,    was 
quashed  on  the  question  of  jurisdiction.) 
See  Appeal,  396. 

44.  Covenant  for  tttle  —  Warranty  clause 
in  an  escrow. 

See  Deed,  20. 

45.  Statute  of  Limitations  —  Interruption 
— Acceptance  of  contingent  interest — Posses- 
sion, 

See  Wnx,  56. 

46.  Married  woman — Renunciation  of  com- 
munity— Possession  —  Prescription  —  Arts. 
1379,  2191  C.  C. 

See  Title  to  IiAnd.  75. 

47.  Deed  —  Ratification  —  Bona  fides  — 
Prescription, 

See  Title  to  Land.  76. 

48.  Shabby  defence  —  *'  Want  of  a  seal  " — 
Policy  of  life  insurance — Equitable  relief. 

See  Company  Law,  28. 

49.  Landlord's  title  —  Tax  deed  —  Eject- 
m  ent — Evidence. 

See  Title  to  Land,  99. 

50.  Public  sale  of  lots  bounded  by  lanes  — 
Closing  of  lane — Subsequent  lease  according  to 
plan  shewing  lane  closed — Acceptance  by  pur- 
chaser. 

See  Title  to  Land,  33. 
8.  c.  d. — 18. 


51.  Construction  of  deed  —  Estoppel  — 
User  by  Crown — Reversion. 

See  Rideau  Canal  Lands,  2. 

52.  Bond  to  the  Crown  —  Acceptance  — 
Execution — Certificate  of  magistrate — Weight 
of  evidence  —  Proximate  cause. 

See  Evidence,  153. 

53.  Promissory  note — Collateral  to  mort- 
gage —  Prescription  —  Suit  by  trustee. 

See  Trusts,  5. 

54.  Agreement  to  compound  with  debtor — 
Execution  of  deed — Ratification — Release. 

See  Debtor  and  Creditor,  5. 

55.  Conditions  of  sale — Incumbrances — Mis- 
take in  Mortgage. 

See  Vendor  and  Purchaser,  19. 

56.  Sheriff's  sale — Lands  conveyed  by  usu- 
fructuary— Remainder — Discharge  of  incum- 
brances. 

See  Will,  12. 

57.  Missing  deed  —  Secondary  evidence — 
Certified  copy. 

See  Deed,  36. 

58.  Equity  running  with  estate — Descrip- 
tion of  lands — Falsa  demonstratio — Accretion 
— Parol  evidence. 

See  Mortgage,  52. 

59.  Deed  of  compromise  —  Nullified  in- 
strument. * 

See  Evidence.  49. 

60.  Settlement  of  partnership  accounts — 
Mutual  releases — Mistake. 

See  Partnership,  8. 

61.  Conveyance  of  land — Form  of  deed — 
Trust—Notice  to  equitable  owner  —  Inquiry, 

See  Title  to  Land,  7. 


3.  Estoppel  by  Record. 

62.  Res  judicata — Judgment  in  licitation — 
Binding  effect  —  Constitutional  ,  law  —  In- 
corporation of  company — Vendor  to  company 
— Validity  of  incorporating  Act.] — ^The  Island 
of  Anticosti,  held  in  joint  ownership  by  a 
number  of  people,  was  sold  by  licitation.  The 
report  of  distribution  allotted  to  plaintiff  his 
share,  as  owner  of  one-sixth  of  the  island 
acquired  from  the  Island  of  Anticosti  Co.. 
which  had  previously  acquired  one-sixth  from 
the  widow  of  H.  G.  Forsyth.  The  respond- 
ent's claim  was  disputed  by  appellant,  the 
daughter  and  legal  representative  of  the 
widow,  alleging  that  the  sale  by  her  through 
her  attorney,  F.,  of  the  one-sixth  to  the  An- 
ticosti Co.  was  a  nullity,  because  the  Act  in- 
corporating the  company  was  ultra  vires  of 
the  Dominion  Government,  and  that  the  sale 
by  F.,  as  attorney  for  his  mother,  to  him, 
as  representing  the  Anticosti  Co.,  was  not 
valid.  The  Anticosti  Co.  was  one  of  the 
defendants  in  the  action  for  licitation  and 
appellant  an  intervening  party;  no  pro- 
ceedings were  taken  by  appellant,  prior  to 
judgment,  attacking  either  the  constitution- 
ality of  the  Island  of  Anticosti  Co.'s  charter 
or   the  status    of    plaintiff. — Held,   affirming 
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the  judgment  of  the  Court  of  Queen's  Bench. 
Hitchie,  G.J.,  and  Gwynne,  J.,  dissenting, 
that  as  the  widow  had  herself  recognized  the 
existence  of  the  company,  and  as  appellant, 
her  legal  representative,  was  a  party  to  the 
suit  ordering  the  licitation  of  the  property, 
the  appellant  could  not  now.  on  a  report  of 
distribution,  raise  the  constitutional  question 
as  to  the  validity  of  the  Act  of  Dominion 
Parliament  constituting  the  company,  and  was 
now  estopped  from  claiming  the  right  of  set- 
ting aside  the  deed  of  sale,  for  which  her 
mother  had  received  good  and  valuable  con- 
sideration.   Forsyth  v.  Bury,  x.v.,  543. 

[Leave  to  appeal  refused  by  the  Privy 
Council,  (11  Can.  Gaz.  418.)] 

63.  Seizure  of  dividends — Holder  of  shares 
— Judgment  setting  aside  intervention — Dif- 
ferent title.'\ — A  final  judgment  setting  aside 
an  intervention  to  a  seizure  of  dividends  of 
bank  shares,  founded  upon  an  allegation  that 
such  dividends  formed  part  of  a  substitution, 
is  not  res  judicata  as  to  the  oorpuji  of  the 
shares  nor  as  to  the  dividends  of  other  shares 
claimed  under  a  different  title.  Muir  v. 
Carter;  Holmes  v.  Carter,  xvi.,  473. 


64.  Carriers — Partial  loss  of  goods — Notice 
f)f  claim — Limitation  of  time — Demurrer  — 
Acquiescence  in  judgment  —  Res  judicata  — 
Joint  tort-feasors — Release  of  one.] — A  ship- 
ping bill  provided  that  no  claim  for  damage, 
.OSS,  or  detention  of  goods  should  be  allowed 
unless  notice  in  writing,  with  particulars, 
was  given  to  the  staticm  agent  at  or  nearest 
to  the  place  of  delivery  within  36  hours  after 
delivery  of  the  goods  in  respect  to  which  the 
claim  was  made. — Held,  per  Strong.  J.,  that 
a  plea  setting  up  non-compliance  with  this 
condition  having  been  demurred  to,  and  plain- 
tiff not  having  appealed  against  a  judgment 
overruling  the  demurrer,  the  question  as  to 
the  sufficiency  in  law  of  the  defence  was  res 
judicata. — Per  Strong,  J.,  (Gwynne,  J.,  con- 
tra) that  part  of  the  consignment  having 
been  lost  such  notice  should  have  been  given 
in  respect  to  the  same  within  36  hours  after 
delivery  of  the  goods  which  arrived  safely. — 
Qttcpre,  In  the  present  state  of  the  law  is  a 
release  to,  or  satisfaction  from  one  of  several 
joint  tort-feasors  a  bar  to  an  action  against 
the  others?  The  judgment  appealed  from 
(15  Ont.  App.  R.  14)  reversed.  Q.  T.  R,  Co, 
V.  McMillan,  xvi.,  543. 
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65.  Search  warrant  —  Ma^trate's  juris- 
diction —Justification  of  mintsteriaJ  officer — 
Goods  in  custodia  legis — Replevin  —  Res 
judicata— Judgment  inter  partes,]  —  A  judg- 
ment on  certiorari  quashing  a  warrant  will 
not  estop  a  constable  from  justifying  und^r 
it  in  an  action  to  replevy  goods  seized  where 
be  was  not  a  party  to  the  proceedings  to  set 
aside  the  warrant  and  the  judgment  quashing 
it  was  inter  partes  only.  Sleeth  v.  Hurlhert, 
XXV.,  620. 

66.  Nova  Scotia  Probate  Act — Executors 
and  administrators — Contesting  license  to  sell 
lands — Res  judicata.]  —  An  executrix  obtain- 
ed a  license  to  sell  real  estate  of  a  deceased 
testator  for  payment  of  his  debts.  Judgment 
creditors  of  devisees  moved  to  set  asidB  the 
license  but  failed  on  the  motion  and  in  ap- 
peal. The  lands  were  sold  under  the  license 
and  executrix  paid  part  of  the  price  to  the 
judgment  creditors,  who  received  the  same 
knowing  the  moneys  to  be  proceeds  of  the  sale. 
Afterwards  the  judgment  creditors,  still  claim- 


ing the  license  to  be  null,  issued  execution 
against  the  lands  and  the  purchaser  brought 
action  for  a  declaration  that  the  judgments 
were  not  a  charge  thereon.  Held,  amrming 
the  judgment  appealed  from  (27  N.  S.  Rep. 
384)  that  the  judgment  upon  the  motion  to 
set  aside  the  license  was  conclusive  against 
the  Judgment  creditors  and  they  were  preclud- 
ed thereby  from  taking  collateral  proceedings 
to  cfharge  the  lands  affected  upon  grounds  in- 
voked or  which  might  have  been  invoked  upon 
the  motion.     Clark  v.  Phinney,  xxv.,  633. 

67.  Title  to  land— Entail— Life  estate — 
Fiduciary  substitution — Privileges  and  hypo- 
thecs —  Mortgage  by  institute  —  Preferred 
claim  — :  Prior  incumbrancer  —  Vis  major — 
Chose  jug6e  —  Parties  —  Grosses  repara- 
tions.]— ^An  institute  grev6  de  substitution 
may  validly  affect  and  bind  the  interest  of  the 
substitute  in  real  estate  subject  to  fiduciary 
substitution  where  the  bulk  has  been  destroyed 
by  vis  major  in  order  to  make  grosses  ripara- 
turns,  upon  judicial  authorization,  and  the 
property  is  then  charged  and  the  authorization 
operates  as  res  judicata  estopping  the  sabsti- 
tute  from  contesting  the  necessity  and  ex- 
tent of  the  repairs.  Chef  dit  Vadeboncaur 
V.  City  of  Montreal,  xxix.,  9. 

68.  Admissions  in  pleadings — Agreement  as 
to  evidence — Estoppel] — In  one  count  of  his 
declaration  plaintiff  admitted  a  breach  of  a 
condition  but  alleged  that  it  was  waived.  On 
the  trial  counsel  agreed  that  the  facts  proved 
in  a  similar  case  against  another  insurance 
company  should  be  taken  as  proved  in  the  pre- 
sent case.  These  facts  shewed,  as  held  by  the 
decision  in  the  previous  case,  that  there  was 
no  breach. — Held,  that  the  agreement  at  the 
trial  prevented  the  appellant  company  from 
claiming  that  respondent  was  estopped  from 
denying  that  there  had  been  a  violation  of  the 
condition.  Western  Assurance  Co,  v.  Temple, 
xxxi.,  372. 

69.  Sale  of  goods — Option  to  take  bUl  of 
lading  or  re-wetgh — Notice  to  seller^Deficient 
delivery — Undisclosed  principal — Right  of  ac- 
tion— Pleading — Tender  and  payment  into 
court — Acknowledgment  of  liability. 

See  Action.  128. 

70.  Judgment  in  former  suit — Estoppel  as 
against  Crown, 

See  Res  Judicata,  2. 

71.  Suits  by  Attorney-General  —  Crown 
lands  —  Setting  aside  grant  —  Res  judicata 
against  the  Crown. 

See  Title  to  Land.  130. 

72.  Controverted  election  —  Preliminary 
objections  —  Decision  with  reservation  to  re- 
new question  at  trial — Failure  to  appeal. 

See  Election  Law.  95. 

73.  Missing  deed  —  Evidence  of  ewecuiion 
and  delivery  —  Certified  copy — Registration, 

See  Deed,  36. 

74.  Sheriff  —  Trespass  —  Sale  of  goods  by 
insolvent — Bona  fides — Judgment  of  inferior 
tribunal  —  Bar  to  action  —  Fraudulent  pre- 
ferences— Pleading — Estoppel, 

See  Res  Judicata,  4. 
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75.  Foreign  judgment  —  Res  judicata  — 
Judgment  obtained  after  action  begun — R,  8, 
N.  S.  (5  ser.)  c.  104,  «.  ^2, 

See  Res  Judicata,  7. 

76.  Judicial  admissions  —  Nullified  instru- 
ments —  Cadastral  plans  and  hooks  of  refer- 
ence—Compromise. 

See  EviDENCi:,  49. 


EVICTION. 

1-  Sheriff^s  sale  —  Vacating  sale  —  Arts. 
706-715  C.  C.  P.— Arts.  1511,  1535,  1586,  1591 
and  2060  C.  C.  —  Substitution,] — Mere  ez- 
poftiire  to  eviction  is  not  a  sufficient  ground 
for  vacating  a  sheriff's  sale.  Deschamps  v. 
Bury^  zzix.,  274. 

2.  Landlord  and  tenant  —  Conditions  of 
lease — Construction  of  deed.] — Where  a  writ- 
ten lease  of  land  provides  for  the  payment 
of  indemnity  to  the  lessees  in  case  they  should 
be  dispossessed  by  the  lessor  before  the  expira- 
tion of  the  term  of  the  lease,  the  lessees  are 
entitled  to  claim  indemnity  upon  being  so 
dispossessed  although  the  eviction  may  be  for 
cause,  inasmuch  as  the  lessor  could  not,  un- 
der the  lease,  dispossess  the  lessee  except  for 
breach  of  the  condition  therein  mentioned. 
The  Queen  v.  Poirier,  xxx.,  36. 

3.  Joint  debt  —  Joint  and  several  hypothec 
— Hypothecary  action — DHaissement  en  jus- 
tice by  part  owner — Exception  to  personal  ac- 
tion. 

See  MoBTOAOE,  50. 

4.  Entry  by  lessor  to  repair  —  Deprivation 
of  benefit  —  Suspension  of  rent  —  Interest. 

See  Landlobd  and  Tenant,  12. 

5.  Title 'to  land  —  Lepal  warranty  —  De- 
scription— Plan  of  sub-aivision — Accession — 
Troubles  de  droit  —  Eviction  —  Issues  on  ap- 
peal— Parties, 

See  Title  to  Land.  125. 

6.  Special  warranty — SherifTs  deed — Claim- 
ant under  prior  title. 

See  Warranty,  7. 

And  see  Action — Lease — Title  to  Lands. 


BVIDENOE. 

1.  Admissibilitt  ;  Parol  Testimony,  1-47. 

2.  Admissions,  48-50. 

3.  (On)  Appeals,  51-57. 

4.  Experts,  58-62. 

5.  Findings  op  Fact,  63-08. 

(a)  By  a  Judge,  63-80. 

(b)  By  a  Jury,  81-98. 
a  (Op)   Malice.  99-102. 

7.  Onts  of  Proof.  103-122. 

8.  Presumptions.  123-145. 

9.  Secondary  Evidence,  146-149. 

10.  Sufficiency  of  Proof.  150-217. 

11.  Usages,  218. 

12.  Varying  Terms  of  Writings,  219-238. 

13.  Weight  of  Evidence.  239-244. 


1.  Admissibility;  Parol  Testimony. 

1.  Cross-examination  —  Objection  by  coun- 
sel—Question di8aUowed^-32  d  33  Vict.  c.  20, 
s.  80—32  d  33  Vict.  c.  36— New  trial.]— The 
prosecutrix,  in  an  indictment  for  rape,  after 
she  had  declared  she  had  not  previously  had 
connection  with  a  man  other  than  the  pris- 
oner, was  asked  in  cross-examination  whether 
she  remembered  having  been  in  the  milkhouse 
of  G.  with  two  persons  named  M.,  one  after 
the  other.  Held,  that  the  witness  mij^ht  have 
objected,  or  the  judge  might,  in  his  discretion, 
have  told  the  witness  that  she  was  not  bound 
to  answer  the  question;  but  the  court  ought 
not  to  have  refused  to  allow  the  question  to 
foe  put  because  counsel  for  the  prosecution 
objected  to  the  question.  Held,  also,  that 
since  the  passing  of  32  &  38  Vict.  c.  20.  s.  80, 
repealing  so  much  of  C.  S.  L.  C.  c.  77.  as 
would  authorize  any  court  in  Quebec  to  order 
a  new  trial  in  a  criminal  case;  and  of  32  & 
33  Vict.  c.  36,  repealing  C.  S.  L.  C,  c.  77. 
s.  63,  the  Court  of  Queen's  Bench  (Que.)  has 
no  power  to  grant  a  new  trial.  Larliberti  V. 
The  Queen,  l,  117. 

2.  Sale  of  goods  —  Breach  of  warranty — 
Recovery  of^  special  damages — Subsequent  ac- 
tion for  price — Evidence  as  to  inferiority  of 
goods  delivered  —  Consequential  damages.] — 
C.  wished  to  procure  a  wheel  which,  with  ex- 
isting water  power,  would  be  sufficient  to  drive 
the  machinery  in  his  mill,  A.  undertook  to 
put  in  a  "  Four-foot  Sampson  Turbine 
Wheel,"  which  he  warranted  would  be  suffi- 
cient for  the  purpose.  The  wheel  was  put  in, 
but  proved  insufficient  for  the  purpose  war- 
ranted. The  time  for  payment  of  the  price 
having  elapsed,  G.  sued  A.  for  breach  of  the 
warranty  and  recovered  $438  damages.  A. 
subsequently  sued  C.  for  the  price,  and  on  his 
defence.  C,  offered  evidence  that  the  wheel 
was  worthless  and  of  no  value  to  him.  Ob- 
jection was  taken  that  it  was  not  competent 
to  C.  to  give  any  evidence  in  reduction  of 
damages  by  reason  of  the  breach  of  warranty, 
or  on  the  ground  of  the  wheel  not  answering 
the  purpose  for  which  it  was  intended.  The 
trial  judge  declared  the  evidence  inadmissible, 
and  verdict  was  entered  for  the  amount  sued 
for  in  the  action.  A  new  trial  was  ordered 
by  the  Court  of  Common  Pleas  but  on  appeal 
the  rule  was  set  aside  by  the  Court  of  Appeal 
for  Ontario,  and  judgment  entered  on  the  ver- 
dict for  a  reduced  amount.  (26  U.  C.  C.  P. 
338.)  Held,  reversing  the  judgment  of  the 
Court  of  Appeal  for  Ontario  and  restoring  the 
order  for  a  new  trial  (Strong,  J.,  dissenting), 
that,  as  the  time  for  payment  of  the  price 
had  elapsed  when  the  first  action  was  brought, 
and  only  special  damages  for  breach  of  war- 
ranty had  been  recovered  therein,  the  evidence 
tendered  by  C.  in  the  subsequent  action  as  to 
the  worth lessness  or  inferiority  of  the  article 
ought  to  have  been  admitted.  Church  v. 
Abell,  I,  442. 

3.  R.  S.  N.  S.  (4  ser.)  c.  96,  s.  41—Testi. 
mony  by  surviving  party  as  to  transactions 
with  deceased  party  to  suit — Administrators 
joined  in  suit  before  trial.] — C.  sued  M.  &  R. 
and  M.  accepted  service  and  admitted  debt, 
but  R.  pleaded  to  the  action.  Before 
trial  both  defendants  diei.  Then  C.  R  & 
R.  R.,  as  administrators  of  R..  were,  before 
trial,  made  parties  to  the  action.  At  the  trial 
C.  was  examined  as  a  witness  in  support  of 
his  own  case,  and  when  asked  what  had  taken 
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place  between  bim  and  tbe  deceased  M.  &  R., 
tbe  learned  judge  ruled  tbat  the  evidence  was 
inadmissible  under  s.  41,  c.  96,  R.  S.  N.  S. 
(4  ser.)  Held,  affirming  the  judgment  of  the 
court  below,  Henry.  J.,  dissenting,  that  under 
the  provisions  of  said  section  prohibiting  a 
surviving  party  to  an  action  testifying  there- 
in as  to  dealings,  transactions  or  agreements 
with  deceased  parties  thereto,  the  surviving 
plaintiff  could  not  be  allowed  to  give  evidence 
in  his  own  behalf  in  respect  to  dealings  with 
a  deceased  defendant,  notwithstanding  that 
his  administrators  were  made  parties  after 
issue  joined,  but  before  trial.  (See  10  N.  S. 
Rep.  112.)     Chealei/  v.  Murdoch,  ii..  48. 

4.  Cross-examination — Question  as  to  letter 
annexed  to  affidavit  filed  —  Rejection — Non- 
direction.] — IMnintiff  sued  upon  notes  signed 
by  one  E.  and  W.  dated  at  Halifax  and  made 
payable  to  plaintiff's  order  in  Boston,  Mass. 
The  notes  were  stamped,  but  before  .action 
double  Kinmps  were  affixed  and  no  contract  as 
to  interest  appeared  on  the  face  of  them.  W. 
pleaded  that  he  had  signed  upon  agreement 
that  he  should  be  liable  thereon  as  surety  only 
for  E..  and  the  plaintiffs,  without  the  know- 
ledge or  consent,  eave  time  to  E.,  and  forbore 
to  enforce  payment  when  they  might  have 
boon  paid.  \V.  »iought  to  cross-examine  plain- 
tiff on  an  affidavit  made  by  the  witness,  to 
which  was  annexed  a  letter  to  plaintiff  from 
E.  This  evidence  was  rejected  by  the  judge, 
and  verdict  given  for  plaintiffs  with  interest. 
A  rule  to  set  aside  verdict  was  discharged  by 
the  Supreme  Court  (N.S.),  but  a  reference 
to  the  masler  made  as  to  the  rate  of  interest. 
Held,  reversing  the  court  below,  that  there 
was  an  improper  rejection  of  evidence,  and 
thnt  the  jury  should  have  been  directed  as  to 
interest.     Wallace  v.  Souther,  ii.,  598. 

5.  Witness  refusing  to  answer — Incriminat- 
ing testimony — Oath  as  to  belief  that  reply 
would  criminate.] — E..  alleged  to  have  been  a 
teller  in  a  bank  in  New  York,  and  to  have 
absconded  with  funds,  was  arrested  at  St. 
John.  N.  B..  by  a  detective  and  imprisoned 
for  several  hours,  when,  no  charge  having 
been  made  against  him,  he  was  released. 
While  a  prisoner  at  the  police  station,  the 
detective  demanded  and  obtained  from  E.*8 
wife,  money  she  had  in  her  possession  telling 
her  that  it  belonged  to  the  bank,  and  that  her 
husband  was  in  custody.  In  an  action  by  E. 
for  assault  and  false  imprisonment  and  for 
money  had  and  received,  the  defendant  plead- 
ed, inter  alia,  that  the  money  had  been  stolen 
by  the  plaintiff  at  the  City  of  New  York, 
from  the  bank,  and  was  not  the  money  of  the 
plaintiff;  that  defendant,  as  agent  of  the  bank, 
received  the  money  to  and  for  the  use  of  and 
paid  the  same  over  to  the  bank.  Plaintiff  be- 
ing examined  as  a  witness  on  his  own  behalf, 
on  cross-examination,  refused  by  advice  of 
counsel  to  answer  certain  questions,  and  on 
being  intorrogated  as  to  his  belief  that  his  so 
doing  would  tend  to  criminate  him,  he  re- 
mainod  silent,  and  refused  to  say  whether  or 
not  he  apprehended  serious  consequences  if  he 
answered  the  questions  proposed.  The  trial 
judge  decided  that  he  was  not  bound  to  answer 
and,  on  the  finding  of  the  jury  entered  a  ver- 
dict for  the  plaintiff  which  was  affirmed  by 
the  full  court.  Held,  reversing  the  judgment 
appealed  from  (20  N.  B.  Rep.  40),  Henry.  .T., 
dissenting,  that  the  defendant  was  entitled  to 
a  statement  on  oath  by  the  witness  that  he 
objected   to  answer    because   he   believed   his 


answering  would  tend  to  criminate  him,  and 
that  the  ruling  of  the  trial  judge  was  wrong. 
Power  V.  Ellis,  vi.,  1. 

6.  Commercial  contract  —  Rejection  of  evi- 
dence— Acceptance  —  Parol  testimony — Art. 
1235  C.  G. — New  trial.] — In  an  action  upon 
an  unwritten  commercial  contract  for  the  sale 
of  goods  exceeding  $50.  oral  evidence  of 
earnest  given  or  acceptance,  or  receipt,  of  the 
whole,  or  any  part  of  the  goods,  is  admissible, 
under  art.  1235  of  the  Civil  Code.  (The 
judgment  of  the  Court  of  Queen's  Bench,  af- 
firming the  Superior  Court  at  Montreal  (4 
Legal  News  218 ;  6  Legal  News  3(53 ;  27  L.  C. 
Jur.  349)  was  reversed  and  a  new  trial  or- 
dered.)    Munn  v.  Berger,  x.,  512. 

7.  Commission  —  Defective  return — Direc- 
tory provisions — Failure  to  ddmin inter  inter- 
rogatories.] —  A  commission  issued  to  two 
commissioners,  one  named  by  each  of  the 
parties — to  take  evidence  at  St.  Thomas.  W.I., 
with  liberty  to  plaintiff's  commissioner  to  pro- 
ceed ex  parte  if  the  other  neglected  or  refused 
to  attend.  Both  commissioners  attended  and 
defendant's  nominee  cross-examined  the  wit- 
ness, but  the  return  was  signed  by  one  com- 
missioner only.  Some  of  the  interrogatories 
and  cross-interrogatories  were  not  put  to  wit- 
nesses by  the  commissioners.  Held,  reversing 
the  judgment  appealed  from  (23  N.  B.  Rep. 
160),  that  the  failure  to  administer  the  inter- 
rogatories according  to  the  terms  of  the  com- 
mission was  a  substantial  objection,  and  ren- 
dered the  evidence  incapable  of  being  received. 
— Per  Ritchie.  C.J..  and  Strong.  Fonrnior  and 
Henry,  .T.T.,  thnt  the  refusal  of  one^  commis- 
sioner to  sign  the  return,  did  not  vitiate  it. — 
Per  Gwynne,  J.,  that  the  return  should  have 
been  signed  by  both  commissioners,  and  not 
having  been  so  signed,  was  void,  and  the  evi- 
dence under  it  should  not  have  been  read. 
Millrille  Mutual  Marino  and  Fire  Ins.  Co.  v. 
Driscoll,  xi.,  183. 

8.  Negligence — Running  of  railway  trains — 
Examination  of  eompany^s  officers — R.  »Sf.  O. 
(1877)  c.  50,  s.  Lie— Company's  6oofc».l— The 
locomotive  superintendent  and  locomotive 
foreman  of  a  railway  company  are  "  officers 
of  the  corporation "  who  may  be  examined 
under  the  provisions  of  R.  S.  O.  (1877)  c.  50, 
s.  13(»,  as  to  matters  under  their  control  or 
supervision  and  entries  in  the  company's 
books  mav  properly  be  admitted  as  evidence 
without  the  testimony  of  the  persons  by  whom 
such  entries  were  made.  Judgment  appealed 
from  (14  Ont.  App.  R.  309)  affirmed.  Can- 
ada Atlantic  Ry.  Co.  v.  Moxley,  xv.,  145. 

9.  Canada  Temperance  Act  —  Service  of 
summons — Assault  on  constable — Indictable 
offence  —  Competency  of  wife  as  witness.] — 
On  the  trial  of  an  indictment  for  assiuilt  upon 
a  constable  attempting  to  serve  a  summons 
under  the  Canada  Temperance  Act.  the  de- 
fendant's wife  is  not  a  competent  witness  on 
his  behalf.  McFarlane  v.  The  Queen,  xvi., 
393. 

10.  Partnership  —  Cross-examination — En- 
tries in  books  of  third  party — Verdict  against 
evidence — New  trial.] — McK.  was  a  member 
of  two  firms,  C.  McK.  &  Co.  and  MfK  & 
M.  In  an  action  against  McK.  k  M.  for 
goods  sold  and  delivered  it  appeared  that  the 
goods  were  ordered  by  McK.  and  shipped  to 
the  place  of  business  of  McK.  &  M.,  but  were 
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charged  in  plaintiff's  books  to  G.  McK.  &  Ck)., 
'Which  he  said  was  done  at  McK/s  request. 
McK.,  as  a  witness  for  plaintiff,  corroborat- 
ed this,  and  on  cross-examination  produced, 
subject  to  objection,  the  books  of  C.  McK.  & 
Co.,  in  which  these  goods  were  credited  to  that 
firm.  A  verdict  for  defendant,  M.  was  set 
aside  and  a  new  trial  ordered. — Held,  revers- 
ing the  judgment  appealed  from  (27  N.  B. 
Rep.  143)  that  the  books  of  G.  McK.  &  Go. 
were  properly  in  evidence  on  the  cross-ex- 
amination of  McK.,  and  the  rule  for  a  new 
trial  should  be  discharged.  MiUer  v.  White, 
xvL,  445. 

11.  Lost  iDritinff — Proof  of  handicriting — 
Subsequently  acquired  knowledge — Change  of 
signature.}  —  A  docTument  not  in  existence 
written  by  a  particular  individual  may 
be  proved  by  a  person  who  has  had  posses- 
sion of  and  destroved  it,  though  he 
only  acquired  knowledge  of  the  handwrit- 
ing of  the  alleged  writer  some  weeks  after  the 
document  was  destroyed  and  could  only  say 
that  from  his  recollection  of  the  document  it 
was  written  by  the  same  person.  Gwjrnne, 
J.,  dissenting.  —  In  an  action  for  a  written 
libel  defendant  was  asked  on  cross-examina- 
tion, if  he  had  not  changed  his  signature  since 
the  action  began,  which  he  denied.  Held, 
G Wynne  and  Patterson,  JJ.,  dissenting,  that 
documentary  evidence  was  admissible  to  shew 
that  the  siniature  had  been  changed. — Per 
Patterson,  J.  The  witness  could  properly  be 
asked,  on  cross-examination,  if  he  had  not 
changed  his  signature,  but  the  oppoeine  party 
must  be  satisfied  with  his  answer,  and  could 
not  go  further  and  give  affirmative  evidence 
of  the  fact.  (See  28  N.  B.  Kep.  89.)  Alew- 
ander  v.  Vye,  xvi.,  501. 

[Leave  to  appeal  refused  by  Privy  Gouncil.] 

12.  New  trial — Improper  admission — Cross- 
examination — Conversation  partly  given  on 
examination  in  chief — Belief  as  to  signature 
on  note  —  Evidence  of  counsel.}  —  To  an 
action  on  a  bond  defendants  pleaded  that 
it  was  given  in  settlement  of  promissory 
notes  made  by  a  brother  of  defendants  the  in- 
dorsements to  which  were  forged  to  the  know- 
ledge of  the  bank,  which  settlement  was  the 
only  consideration  for  the  execution  of  the 
bond.  Verdict  for  plaintiff  was  set  aside  by 
the  full  court  and  a  new  trial  orders  on  the 
ground  of  improper  admission  of  evidence: 
1st,  evidence  by  a  solicitor  of  what  one  of  the 
officers  of  the  bank  had  told  him  relati\'e  to 
an  admission  by  the  alleged  forger  that  the 
notes  were  genuine ;  ^art  of  this  conversation, 
which  related  to  a  different  matter,  had  been 
given  in  evidence  by  the  same  witness  on  di- 
rect examination,  but  the  court  below  held 
that  the  balance  could  not  be  given  on  cross- 
examination  as  it  was  not  connected  with 
what  had  already  been  proved.  2nd.  evid- 
ence by  counsel  for  plaintiff  in  the  proceedings 
on  the  notes  which  had  led  to  the  making  of 
the  bond  of  his  belief  in  their  genuineness, 
which  the  court  below  held  was  not  good  evi- 
dence. Held,  reversing  the  Supreme  (%urt  (N. 
B. ) ,  that  the  evidence  objected  to  was  properly 
admitted.  Halifax  Banking  Co.  v.  Smith, 
xviii.,  710. 

13.  New  trial — Improper  rejection  —  Ex- 
cessive damages  —  Pleading  —  New  grounds 
taken  on  appeat."]  —  Action  on  policy 
of  fire  insurance  on  a  stock  of  goods, 
verdict  for  the  plaintiff  moved  against 
as    against     weight    of    evidence    and     for 


improper  exclusion  of  evidence.  The  first 
ground  was  mainly  urged  in  regard  to  amount 
of  damages.  As  to  the  second  ground  the 
evidence  tendered  related  to  the  fact  that  a 
quantity  of  unburnt  matches  and  shavings  had 
been  found  near  the  part  of  the  premises  in 
which  the  fire  occurred  where  the  bulk  of 
the  goods  were  alleged  to  have  been  burnt. 
The  evidence  was  rejected  by  the  trial  judge 
for  the  reason  that  there  was  no  defence 
pleaded  that  the  fire  was  incendiary,  and 
on  appeal  to  the  full  court  it  was  for  the  first 
time  urged  that  it  was  admissible  as  shewing 
the  nature  and  extent  of  the  fire  in  the  vicin- 
ity. The  verdict  for  the  plaintiffs  was  sus- 
tained by  the  full  Court.  Held,  Gwynne,  J., 
dissenting,  that  the  decision  of  the  Supreme 
Gourt  of  Nova  Scotia  should  be  affirmed. — Per 
Ritchie,  G.J.,  though  the  amount  of  damages 
found  was  not  satisfactory  and  might  well 
have  been  submitted  to  a  jury  of  business 
men  as  a  question  proper  for  their  determin- 
ation he  would  not  dissent  from  the  judg- 
ment dismissing  the  appeal.  As  to  the  other 
ground  the  evidence  was  rightly  rejected. 
When  evidence  is  tendered  the  judge  and  op- 
posing counsel  are  entitled  to  know  the 
cround  on  which  it  is  offered  and  none  can 
be  urged  on  appeal  that  has  not  been  put 
forward  at  the  trial.  Royal  Ins.  Co.  v.  Duf- 
fus,  xviii..  711. 

14.  Sale  of  goods  —  Partnership  —  To 
whom  credit  given — Entries  on  previous  deal- 
inga — New  trial — Reduction  of  verdict.] — 
The  plaintiffs,  P.  J.  and  T.  were  partners  in 
lumbering  transactions  and  as  such,  under 
the  name  of  P.  0*B.  &  Bros,  had  dealings 
with  defendant  from  1879  to  the  fall  of  1882. 
At  the  end  of  1880,  1881  and  1882  the  par- 
ties had  settlements  of  accounts,  shewing  a 
balance  due  on  each  settlement  from  defen- 
dants to  plaintiffs,  the  total  of  the  three  bal- 
ances being  $3,427.05,  for  which  plaintiffs 
brought  action.  Defendant  set  off  a  larger 
claim  for  goods  supplied  to  the  partnership 
in  1883  and  1884,  but  plaintiffs  contended 
that  the  partnership,  to  the  knowledge  of  de- 
fendant, had  been  dissolved  in  1882  and  that 
the  goods  had  been  supplied  by  the  defendant 
to  P.  O'B.  alone.  Defendant  denied  knowl- 
edge of  the  dissolution.  Between  the  fall  of 
1882  and  1884,  while  some  entries  In  defend- 
ant's books  shewed  .the  charges  tx)  have  been 
made  against  P.  O'B.  &  Bros.,  greater  num- 
bers of  entries  were  against  P.  O'B.  alone. 
Defendant's  counsel,  to  meet  inferences  from 
such  entries,  established  by  evidence  of  defen- 
dant, by  reference  to  his  book«.  that  from 
1879  to  the  fall  of  1882  (when  plaintiffs  were 
partners)  defendant  kept  his  books  in  the 
same  manner,  making  the  charges  sometimes 
against  P.  O'B..  and  at  other  times  against 
P.  O'B.  &  Bros. — The  judgment  appealed  from 
(27  N.  B.  Rep.  145)  decided.  Wetmore.  J., 
dissenting,  that  this  evidence  was  rightly  ad- 
hiitted;  and  also,  that  it  was  not  misdirec- 
tion to  tell  the  jury  that  in  considering  the 
question  of  partnership  since  1882  they  might, 
in  connection  with  the  other  facts  of  the 
case,  consider  the  way  in  which  defendant 
kept  his  accounts  both  before  and  after  that 
date  and  whethler  he  was  dealing  differently 
with  plaintiffs  after  1882.  from  his  mode  of 
dealing  with  them  before  that. — It  was  held 
further  that  in  the  amount  awarded  to  de- 
fendant was  included  a  sum  of  $1,209.50  for 
goods,  of  the  delivery  of  which  the  proof  was 
insufficient,  and  that  unless  defendant  con- 
sented to  a  reduction  of  his  balance  by  that 
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amount  there  should  be  a  new  trial.  Held, 
affirming  judgment  appealed  from,  per  Ritchie, 
G.J.,  and  Taschereau  and  Patterson,  JJ.,  that 
the  evidence  objected  to  was  properlj'  admit- 
ted ;  that,  taking  the  charge  ot  the  learned 
judge  at  the  trial  as  a  whole,  there  was  no 
misdirection,  and  that  the  condition  as  to 
avoidance  of  a  new  trial  had  been  properly 
imposed.  Strong  and  Gwynne.  JJ..  dissented. 
— Patterson,  J.,  delivered  notes  of  reasons  for 
judgment  which  appear  in  Cassels'  Digest. 
— Per  Gwynne,  J.  The  evidence  failed  to 
establish  a  partnership  between  plaintiffs,  or 
any  joint  liability  by  them  to  defendant  in 
respect  of  the  goods  charged  for  in  his  set- 
off.— Further,  the  practice  of  refusing  a  new 
trial  upon  condition  of  the  party  in  whose 
favour  a  verdict  has  been  rendered  agreeing 
to  a  reduction  named  by  the  court,  has  been 
confined  to  cases  of  objection  for  excessive 
damages  only.  O^Brien  v.  0*Brien,  Cass. 
Dig.    (2nd  ed.)   297. 

15.  lAfe  insurance  —  Delivery  of  policy  — 
Rejection  of  evidence  —  New  trial  —  R.  8, 
N.  8.  (scr.)  c.  96,  s.  4^] — ^In  an  action  on 
a  policy  of  life  assurance,  the  defendants 
pleaded  that  the  policy  was  never  deli\'ered. 
The  evidence  of  the  agent  of  the  company,  as 
to  conversations  between  himself  and  the  as- 
sured, was  objected  to,  and  rejected  by  the 
judge  as  inadmissible  under  the  R.  S.  N.  S., 
c.  96.  s.  41.  A  rule  to  set  aside  the  verdict 
for  plaintiff  was  discharged  by  the  Supreme 
Court  fN.  S.)  Held,  reversing  the  judgment 
appealed  from  (2  Russ.  &  Ches.  .570),  that 
the  evidence  was  not  inadmissible  under  the 
statute  and  should  not  have  been  withheld 
from  the  jury.  Appeal  allowed  with  costs, 
and  new  trial  ordered.  Confederation  TAfe 
Ana'n  of  Canada  v.  0*Donnell,  Cass.  Dig. 
(2  ed.)   370. 

16.  Contract  —  Collateral  agreement  — 
Question  for  jury  —  Verdict  —  "New  trial 
ordered  hy  court  beZotc.] — Whether  a  memo- 
randum in  writing  set  up  by  the  defendant 
was  or  was  not  intended  to  settle  a  contracft 
in  whole  or  in  part  is  a  question  for  the  jury, 
and  the  onu9  to  shew  that  it  settled  the 
whole  contract  being  upon  the  defendant  and 
oral  testimony  admissible  on  behalf  of  both 
parties,  a  verdict  based  on  the  appreciation  of 
the  credulity  of  the  respective  witnesses  ought 
not  to  be  interfered  w^ith.  Peters  v.  Hamil- 
ton. Cass.  Dig.  (2  ed.)  763. 

..  17.  Parol  testimony  —  Variation  of  written 
agreement  —  New  trial.] — ^The  defendant 
agreed  in  writing  to  accept  a  quantity  of 
goods  in  payment  of  two  acceptances  by  the 
plaintiff.  The  agreement  was  carried  out  by 
the  plaintiff,  but  he  was  subsequently  sued 
by  an  indorsee  of  one  of  the  acceptances,  and 
obliged  to  pay  the  same.  An  action  was 
brought  by  him  to  recover  the  amount  thus 
paid  from  the  defendant.  At  the  trial  evi- 
dence was  offered  by  defendant,  and  admit- 
ted by  the  trial  judge,  of  an  oral  agreement 
between  him  and  the  plaintiff  at  the  time 
the  written  agreement  was  made,  to  the  ef- 
fect that  the  goods  were  not  to  be  accepted 
as  payment  in  full  of  the  acceptances  but  only 
in  part  payment  thereof.  It  was  held  by  the 
Supreme  Court  of  Nova  Scotia,  that  there 
was  error  in.  the  admission  of  such  evidence. 
On  appeal  to  the  Supreme  Court  of  Canada, 
the  judgment  appealed  from  (28  N.  S.  Rep. 
210)  was  affirmed.  Cox  v.  Scelcy,  6th  May, 
1896. 


18.  Relevancy  —  Previous  transaction  — 
Bona  fides  —  Removal  of  suspicions  —  Infer- 
ences drawn  hy  jury  —  CoUaterdl  facts.] — It 
appeared  that  the  defendant  for  the  purpose 
of  supporting  his  plea  of  fraud  and  shewing 
his  bona  fides,  had  offered,  in  evidence,  a 
transaction  between  himself  and  the  plaintiff 
similar  to  the  one  in  issue,  but  which  had  oc- 
curred about  a  year  previously,  and  it  had 
been  held  in  the  Supreme  Court  of  New 
Brunswick,  per  Hannmgton,  Landry  and  Van 
Wart,  JJ.,  Tuck.  J.,  dissenting.  Baker.  J.. 
dubitante,  that  such  evidence  was  admissible, 
as  shewing  grounds  for  the  removal  of  de- 
fendant's suspicions,  and  as  a  fact  from  which 
a  reasonable  inference  might  be  drawn  by  the 
jury,  bearing  upon  the  question  in  issue.  (33 
N.  B.  Rep.  326) . — On  appeal  to  the  Supreme 
Court  of  Canada,  the  appeal  was  dismissed 
after  hearing  upon  the  merits.  Bank  of  Nova 
Scotia  V.  Robinson,  6th  June,  1896. 


19.  Action  for  personal  injuries  caused  by 
negligence — Examination  of  plaintiff  de  bene 
esse — Death  of  plainti^ — Action  by  widow  un- 
der Lord  CampbelVs  Act — Admissibility  of 
evidence  taken  in  first  action — Rights  of  third 
party.] — ^Though  the  cause  of  action  given  by 
Lord  Campbell's  Act  for  the  benefit  of  the 
widow  and  children  of  a  person  whose  death 
results  from  injuries  received  through  negli- 
gence is  different  from  that  w^hicn  the  de- 
ceased had  in  his  lifetime,  yet  the  material 
issues  are  substantially  the  same  in  both  ac- 
tions, and  the  widow  and  children  are  in  ef- 
fect claiming  through  the  deceased.  Therefore 
where  an  action  is  by  a  person  so  injured  in 
which  his  evidence  is  taken  de  bene  esse  and 
the  defendant  has  a  right  to  cross-examine, 
such  evidence  is  admissible  in  a  subsequent 
action  taken  after  his  death  under  the  Act. 
(Taschereau  and  Gwynne,  J  J.,  dissenting.) — 
The  admissibility  of  such  evidence  as  against 
the  original  defendants,  a  municipal  corpora- 
tion sued  for  injuries  caused  by  falling  into 
an  excavation  in  a  public  street,  is  not  affect- 
ed by  the  fact  that  they  have  caused  a  third 
party  to  be  added  as  defendant,  as  the  per- 
son who  was  really  responsible  for  such  ex- 
cavation, and  that  such  third  party  was  not 
notified  of  the  examination  of  the  plaintiff  in 
the  first  action,  and  had  no  opportunity  to 
cross-examine  him.  (Taschereau  and  Gwynne, 
J  J.,  dii»nting.) — Judgment  appealed  from 
(20  Ont.  App.  R.  444)  affirmed.  Town  of 
Walkerton  v.  Erdman,  xxiii.,  352. 

20.  Absolute  transfer  —  Commencement  of 
proof  by  writing  —  Oral  evidence.] — ^Verbal 
evidence  is  inadmissible  to  contradict  an  abso- 
lute notarial  transfer,  even  where  there  is  a 
commencement  of  proof  by  writing.  Bury  v. 
Murray,  xxiv.,  77. 

21.  Partnership  —  Registered  declaration — 
Art.  1835  C.  C.—C.  8.  L.  C.  c.  65,  s.  l^-Oral 
et^idence — Life  policy.] — ^Action  by  W.  McL. 
and  F.  W.  R.  to  recover  amount  of  an  ac- 
cident policv  insuring  the  members  of  the  firm 
of  McL.  Bros.  &  Co.,  alleging  that  J.  S.  McL., 
one  of  the  partners,  had  been  accidentally 
drowned.  After  the  policy  was  issued  the 
plaintiffs  signed  and  registered  a  declaration 
to  the  effect  that  the  partnership  of  McL. 
Bros.  &  Co.  had  been  dissolved  by  mutual 
consent,  and  they  also  signed  and  registered 
a  declaration  of  a  new  partnership  under  the 
same  name,  comprising  the  plaintiffs  only. 
Plaintiffs  tendered  oral  evidence  to  prove  that 
these  declarations  were  incorrect,  and  that  J, 
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S.  McL.  was  a  member  of  the  partnership  at 
the  time  of  his  death. — Heldf  affirming  the 
judgment  appealed  from,  which  had  affirmed 
the  Court  of  Review  (Q.  R.  3  S.  O.  230),  auh 
nom.,  McLachlan  v.  Accident  Ins.  Co.,  that 
such  evidence  was  inadmissible.  Caldwell  v. 
Accident  In»,  Co.  of  North  America,  xxiv.. 
263. 

22.  Promissory  note  —  Consideration  — 
Accommodation — Evidence — New  trial] — Ap- 
peal was  from  judgment  of  the  Supreme  Court 
(N.  B.)  varying  the  verdict  at  the  trial,  pur- 
suant to  leave  reserved.  The  action  was 
against  respondent  on  notes  indorsed  and 
bills  accepted  by  him.  The  defence  was  that 
the  bills  and  notes  were  accepted  and  indors- 
ed for  accommodation  of  the  bank,  and  that 
defendant  had  been  induced  to  accept  and  in- 
dorse by  fraud  and  misrepresentation.  M., 
agent  of  the  bank,  had  represented  to  de- 
fendant that  the  transactions  were  in  the 
business  and  for  the  interest  of  the  bank, 
which  was  engaging  in  matters  forbidd^i  by 
the  Bank  Act.  and  had  to  adopt  the  course 

'  pursued  by  the  agent.  The  trial  judge  reject- 
ed evidence  of  conversation  between  a  third 
party,  who  was  on  some  of  the  paper  in  suit, 
and  the  agent  who  succeeded  M.  as  to  what 
had  taken  place  between  said  third  party  and 
M.  in  regard  to  some  of  the  notes,  on  the 
ground  that  the  evidence  was  irrelevant  and 
only  arose  out  of  cross-examination.  He  ad- 
mitted other  objectionable  evidence,  ruling 
that  only  the  answer  had  been  objected  to. 
A  verdict  was  given  for  plaintiff  for  the 
amount  of  one  note  and  of  an  overdrawn  ac- 
count, and  for  defendant  in  respect  of  all  other 
claims.  The  court  ,en  banc  gave  the  bank 
judgment  for  another  and  a  larger  note,  and 
defendant  -judgment  for  all  the  rest,  including 
that  on  which  he  failed  at  the  trial.  Both 
appealed. — The  Supreme  Court  of  Canada  or- 
dered a  new  trial  on  the  ground  that  the  evi- 
dence rejected  at  the  trial  should  have  been 
admitted,  as  it  related  to  a  matter  relevant 
to  the  issue,  and  that  the  trial  judge  was 
wrong  in  ruling  that  only  the  answer  to  an- 
other question  was  objected  to,  as  there  was 
a  general  objection  to  all  the  evidence  at  the 
time.  Bank  of  Nova  Scotia  v.  Fish,  6th  I^Iay, 
1895,  xxiv..  709.  j 

23.  Negligence  —  Infant — Servant  deviat-  , 
ing  from  employment.] — In  a  case  tried  with, 
out  a  jury,   if  evidence  has  been    improperly  I 
admitted,  a  court   of   appeal    may     reject   it 
and    maintain   the   verdict   provided   there   is  ; 
sufficient  evidence  remaining  to  warrant  it. —  i 
Judgment  appealed  from   (33  N.  B.  Rep.  91) 
affirmed.     Merritt  v.   Hempinstal,   xxv..   150.   ! 

24.  Disqualifioation  of  arbitrator  —  Prob-  I 
able  bias  —  Rejection  of  evidence  —  Discrc-  I 
tion  —  Marshalling  evidence] — At  the  trial  | 
the  plaintiff  tendered  evidence  to  shew  that  the  , 
architect  had  acted  maliciously   in   the   rejec- 
tion of  materials,  but  the  trial  judge  required 
proof  to  be  first  adduced  tending  to  shew  that 
the  materials   had   been  wrongfully  rejected, 
reserving  until  that  fact  should  be  established 
the  consideration  of  the  question  whether  ma- 
lice was  necessary  to  be  proved,   and  if  ne- 
cessary, what  evidence  would  be  sufficient   to 
establish   it.     Upon   this  ruling  plaintiff  de- 
clined to  offer  any  further  evidencfe,  and  there- 
upon judgment  was  entered  for   the  defend- 
ants.— Held,  that  this  ruling  did  not  consti- 
tute a  rejection,  but  was  merely  a  direction 


as  to  the  marshalling  of  evidence  within  the 
discretion  of  the  trial  judge.  Neelon  v.  City 
of  Toronto,  xxv.,  579. 

25.  Rules  of  evidence  —  **  The  Canada 
Evidence  Act,  1893.'  ] — Gambling  instruments 
and  moneys  were  seized  in  a  gambling  bouse 
under  a  warrant  issued  under  s.  575.  Crim- 
inal Code,  and  confiscated  by  judgment  of  a 
police  magistrate  in  Montreal.  Action  was 
brought  against  the  Attorney-Greneral  for  re- 
covery of  the  money. — Held,  that  in  an  ac- 
tion to  revendicate  the  moneys  so  seized  the 
rules  of  evidence  in  civil  matters  prevailing 
in  the  province  would  apply,  and  the  plaintiff 
could  not  invoke  **  The  Canada  Evidence  Act, 
1893,''  so  as  to  be  a  competent  wjitness  in 
his  own  behalf.  O'NeU  v.  Attorney-General  of 
Canada,  xxvi.,  122. 

26.  Frauds,  Statute  of  —  Memorandum  in 
writing — Repudiating  contract.] — A  writing 
containing  a  statement  of  all  the  terms  of  a 
contract  for  the  sale  of  goods  requisite  to 
constitute  a  memo,  under  the  17th  section  of 
the  Statute  of  Frauds,  may  be  used  for  that 
purpose  though  it  repudiates  the  sale.  Mar- 
tin V.  Haubner,  xxvi.,  142. 

27.  Contract  —  Sale  of  goods  —  Evidence 
to  vary  written  instrument — Admission  of  evi- 
dence.]— ^The  Supreme  Court  of  Canada  af- 
firmed the  judgment  appealed  from  (33  N.  S. 
Rep.  21)  which  in  effect  held,  under  the 
special  circumstances  of  the  case,  involving 
dealings  with  two  companies,  connected  in 
business  and  having  almost  similar  names, 
that  it  was  not  inconsistent  with  a  written 
agreement  with  the  plaintiff  to  prove  that  de- 
fendant supposed  he  was  dealing  with  another 
party  with  whom  he  had  made  other  arrange- 
ments in  respect  to  payment  for  goods  pur- 
chased. Wilson  et  al.  v.  Windsor  Foundry 
Co.,  xxxi..  381. 

28.  Life  insurance  —  Condition  of  policy — 
Payment  of  premium  —  Delivery  of  policy — 
Evidence  —  Art.  1233  C.  C] — The  produc- 
tion from  the  custody  of  representatives  of 
the  insured,  of  a  policy  of  life  insurance, 
raises  a  primd  facie  presumption  that  it  was 
duly  delivered  and  the  premium  paid,  but 
where  the  consideration  of  the  policy  Is  there- 
in declared  to  be  the  payment  of  the  first 
premium  upon  the  delivery  of  the  policy, 
parol  testimony  may  be  adduced  to  shew  that, 
as  a  matter  of  fact,  the  premium  was  not  so 
paid  and  that  the  delivery  of  the  policy  to 
the  person  therein  named  as  the  insured  was 
merely  provisional  and  conditional. — ^The  re- 
ception of  such  proof  cannot,  under  the  cir- 
cumstances, be  considered  as  the  admission  of 
oral  testimony  in  contradiction  of  a  written 
instrument,  and  in  the  Province  of  Quebec, 
in  commercial  matters,  such  evidence  is  ad- 
missible under  the  provisions  of  article  1233 
of  the  Civil  Code.  Mutual  Life  Assurance 
Co.  of  Canada  v.  Oigudrc,  xxxii.,  348, 

29.  Parol  testimony  —  Commencement  of 
proof  in  writing  —  Admissions  —  Arts.  1233, 
mS  C.  C.—eO  Vict.  c.  50,  s.  20  (Que.)]— 
Where  a  contract  is  admitted  to  have  been 
entered  into,  by  the  party  against  whom  it 
is  set  up.  no  commencement  of  proof  in  writ- 
ing is  necessary  in  order  to  permit  of  the  ad- 
duction of  evidence  by  parol  as  to  the  amount 
of  the  consideration  or  as  to  the  conditions 
of  the  contract. — In  such  a  case,  the  rule  that 
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amount  there  should  be  a  new  trial.  Held, 
affirming  jud^ent  appealed  from,  per  Ritchie, 
O.J.,  and  Taschereau  and  Patterson,  JJ.,  that 
the  evidence  objected  to  was  properly  admit- 
ted ;  that,  taking  the  charge  ot  the  learned 
judge  at  the  trial  as  a  whole,  there  was  no 
misdirection,  and  that  the  condition  as  to 
avoidance  of  a  new  trial  had  been  properly 
imposed.  Strong  and  Gwynne.  JJ..  dissented. 
— Patterson,  J.,  delivered  notes  of  reasons  for 
judgment  which  appear  in  Cassels'  Digest. 
— Per  Gwynne.  J.  The  evidence  failed  to 
establish  a  partnership  between  plaintiffs,  or 
any  joint  liability  by  them  to  defendant  in 
respect  of  the  goods  charged  for  in  his  set- 
off.— Further,  the  practice  of  refusing  a  new 
trial  upon  condition  of  the  party  in  whose 
favour  a  verdict  has  been  rendered  agreeing 
to  a  reduction  named  by  the  court,  has  been 
confined  to  cases  of  objection  for  excessive 
damages  only.  O^Brien  v.  O'Brien,  Cass. 
Dig.    (2nd  ed.)   297. 

15.  Life  insurance  —  Delivery  of  policy  — 
Rejection  of  evidence  —  Neic  trial  —  R.  S. 
N.  8.  (ser,)  c.  96,  8.  4-^] — In  an  action  on 
a  policy  of  life  assurance,  the  defendants 
pleaded  that  the  policy  was  never  delivered. 
The  evidence  of  the  agent  of  the  company,  as 
to  conversations  between  himself  and  the  as- 
sured, was  objected  to,  and  rejected  by  the 
judge  as  inadmissible  under  the  R.  S.  N.  S., 
c.  96.  s.  41.  A  rule  to  set  aside  the  verdict 
for  plaintiff  was  discharged  by  the  Supreme 
Court  CS.  S.)  Held,  reversing  the  judgment 
appealed  from  (2  Russ.  &  Ches.  570),  that 
the  evidence  was  not  inadmissible  under  the 
statute  and  should  not  have  been  withheld 
from  the  jury.  Appeal  allowed  with  costs, 
and  new  trial  ordered.  Confederation  TAfe 
Ans'n  of  Canada  v.  0*Donn€ll,  Cass.  Dig. 
(2  ed.)   370. 

Ifi.  Contract  —  Collateral  agreement  — 
Question  for  jury  —  Verdiet  —  "New  trial 
ordered  hy  court  'beloio.'\ — Whether  a  memo- 
randum in  writing  set  up  by  the  defendant 
was  or  was  not  intended  to  settle  a  oontracft 
in  whole  or  in  part  is  a  question  for  the  jury, 
and  the  onus  to  shew  that  it  settled  the 
whole  contract  being  upon  the  defendant  and 
oral  testimony  admissible  on  behalf  of  both 
parties,  a  verdict  based  on  the  anpreciation  of 
the  credulity  of  the  respective  witnesses  ought 
not  to  be  interfered  with.  Peters  v.  Hamil- 
ton, Cass.  Dig.  (2  ed.)   763. 

17.  Parol  testimony  —  Variation  of  written 
agreement  —  New  trial. 1 — ^The  defendant 
agreed  in  writing  to  accept  a  quantity  of 
goods  in  payment  of  two  acceptances  by  the 
plaintiff.  The  agreement  was  carried  out  by 
the  plaintiff,  but  he  was  subsequently  sued 
by  an  indorsee  of  one  of  the  acceptances,  and 
obliged  to  pay  the  same.  An  action  was 
brought  by  him  to  recover  the  amount  thus 
paid  from  the  defendant.  At  the  trial  evi- 
dence was  offered  by  defendant,  and  admit- 
ted by  the  trial  judge,  of  an  oral  agreement 
between  him  and  the  plaintiff  at  the  time 
the  written  agreement  was  made,  to  the  ef- 
fect that  the  goods  were  not  to  be  accepted 
as  payment  in  full  of  the  acceptances  but  only 
in  part  payment  thereof.  It  was  held  by  the 
Supreme  Court  of  Nova  Scotia,  that  there 
was  error  in  the  admission  of  such  evidence. 
On  appeal  to  the  Supreme  Court  of  Canada, 
the  judgment  appealed  from  (28  N.  S.  Rep. 
210)  was  affirmed.  Cox  v.  Scclcy,  6th  May, 
1896. 


18.  Relevancy  —  Previous  transaction  — 
Bona  fides  —  Removal  of  suspicions  —  Infer- 
ences drawn  by  jury  —  Collateral  facts,] — It 
appeared  that  the  defendant  for  the  purpose 
of  supporting  his  plea  of  fraud  and  shewing 
his  bona  fides,  had  offered,  in  evidence,  a 
transaction  between  himself  and  the  plaintiff 
similar  to  the  one  in  issue,  but  which  had  oc- 
curred about  a  year  previously,  and  it  had 
been  held  in  the  Supreme  Court  of  New 
Brunswick,  per  Hannington,  Landry  and  Van 
Wart,  JJ.,  Tuck,  J.,  dissenting.  Baker.  J., 
duhitante,  that  such  evidence  was  admissible, 
as  shewing  grounds  for  the  removal  of  de- 
fendant's suspicions,  and  as  a  fact  from  which 
a  reasonable  inference  might  be  drawn  by  the 
jury,  bearing  upon  the  question  in  issue.  (33 
N.  B.  Rep.  326). — On  appeal  to  the  Supreme 
Court  of  Canada,  the  appeal  was  dismissed 
after  hearing  upon  the  merits.  Bank  of  Nova 
Scotia  v.  Rohinson,  6th  June,  1896. 

19.  Action  for  personal  injuries  caused  by 
negligence — Eatamtnation  of  plaintiff  dc  bene 
esse — Death  of  plaintiff — ^Ac^ton  by  widow  un^ 
der  Lord  CampbelVs  Act — Admissibility  of 
evidence  taken  in  first  action — Rights  of  third 
party. 1 — ^Though  the  cause  of  action  given  by 
Lord  Campbell's  Act  for  the  benefit  of  the 
widow  and  children  of  a  person  whose  death 
results  from  injuries  received  through  negli- 
gence is  different  from  that  which  the  de- 
ceased had  in  his  lifetime,  yet  the  material 
issues  are  substantially  the  same  in  both  ac- 
tions, and  the  widow  and  children  are  in  ef- 
fect claiming  through  the  deceased.  Therefore 
where  an  action  is  by  a  person  so  injured  in 
which  his  evidence  is  taken  de  bene  esse  and 
the  defendant  has  a  right  to  cross-examine, 
such  evidence  is  admissible  in  a  subsequent 
action  taken  after  his  death  under  the  Act. 
(Taschereau  and  Gwynne,  J  J.,  dissenting.)  — 
The  admissibility  of  such  evidence  as  against 
the  original  defendants,  a  municipal  corpora- 
tion sued  for  injuries  caused  by  falling  into 
an  excavation  in  a  public  street,  is  not  affect- 
ed by  the  fact  that  they  have  caused  a  third 
party  to  be  added  as  defendant,  as  the  per- 
son who  was  really  resironsible  for  such  ex- 
cavation, and  that  such  third  party  was  not 
notified  of  the  examination  of  the  plaintiff  in 
the  first  action,  and  had  no  opportunity  to 
cross-examine  him.  (Taschereau  and  Gwynne, 
J  J..  dii»nting.)— Judgment  appealed  from 
(20  Ont.  App.  R.  444)  affirmed.  Town  of 
Walkerton  v.  Erdman,  xxiii.,  352. 

20.  Absolute  transfer  —  Commencement  of 
proof  by  writing  —  Oral  evidence,] — Verbal 
evidence  is  inadmissible  to  contradict  an  abso- 
lute notarial  transfer,  even  where  there  is  a 
commencement  of  proof  by  writing.  Bury  v. 
Murray,  xxiv..  77. 

21.  Partnership  —  Registered  declaration — 
Art.  1835  C.  C.—C.  8.  L.  C.  c.  65,  s.  1—Oral 
evidence — Life  policy.] — ^Action  by  W.  McL. 
and  F.  W.  R.  to  recover  amount  of  an  ac- 
cident policy  insuring  the  members  of  the  firm 
of  McL.  Bros.  &  Co.,  alleging  that  J.  S.  McL., 
one  of  the  partners,  had  been  accidentally 
drowned.  After  the  policy  was  issued  the 
plaintiffs  signed  and  registered  a  declaration 
to  the  effect  that  the  partnership  of  McL. 
Bros.  &  Co.  had  been  dissolved  by  mutual 
consent,  and  they  also  signed  and  registered 
a  declaration  of  a  new  partnership  under  the 
same  name,  comprising  the  plaintiffs  only. 
Plaintiffs  tendered  oral  evidence  to  prove  that 
these  declarations  were  incorrect,  and  that  J. 
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S.  Mcli.  was  a  member  of  the  partnership  at 
the  time  of  his  death. — Held,  aflBarming  the 
judgment  appealed  from,  which  had  affirmed 
the  Court  of  Review  (Q.  R.  3  S.  0.  230),  suh 
nom.^  McLachlan  v.  Accident  Ina,  Co,,  that 
such  evidence  was  inadmissible.  Caldtoell  v. 
Accident  Ins.  Co.  of  North  America,  xxiv., 
263. 

22.  Promi»$ory  note  —  Consideration  — 
Accommodation — Evidence — New  trial} — ^Ap- 
p<»al  was  from  judgment  of  the  Supreme  Court 
(N.  B.)  varying  the  verdict  at  the  trial,  pur- 
suant to  leave  reserved.  The  action  was 
ajsainst  respondent  on  notes  indorsed  and 
hills  accepted  by  him.  The  defence  was  that 
the  bills  and  notes  were  accepted  and  indors- 
ed for  accommodation  of  the  bank,  and  that 
defendant  had  been  induced  to  accept  and  in- 
dorse by  fraud  and  misrepresentation.  M., 
agent  of  the  bank,  had  represented  to  de- 
fendant that  the  transactions  were  in  the 
biisiness  and  for  the  interest  of  the  bank, 
which  was  engaging  in  matters  forbidden  by 
the  Bank  Act.  and  had  to  adopt  the  course 
pursued  by  the  agent.  The  trial  judge  reject- 
ed evidence  of  conversation  between  a  third 
party,  who  was  on  some  of  the  paper  in  suit, 
and  the  agent  who  succeeded  M.  as  to  what 
had  taken  place  between  said  third  party  and 
M.  in  regard  to  some  of  the  notes,  on  the 
ground  that  the  evidence  was  irrelevant  and 
only  arose  out  of  cross-examination.  He  ad- 
mitted other  objectionable  evidence,  ruling 
that  only  the  answer  had  been  objected  to. 
A  vndict  was  given  for  plaintiff  for  the 
amount  of  one  note  and  of  an  overdrawn  ac- 
count, and  for  defendant  in  resiyect  of  all  other 
c'laims.  The  court  fin  banc  gave  the  bank 
judgment  for  another  and  a  larger  note,  and 
defendant  ludgment  for  all  the  rest,  including 
that  on  which  he  failed  at  the  trial.  Both 
appealed. — ^The  Supreme  Court  of  Canada  or- 
dered a  new  trial  on  the  ground  that  the  evi- 
dence rejected  at  the  trial  should  have  been 
admitted,  as  it  related  to  a  matter  relevant 
to  the  issue,  and  that  the  trial  judge  was 
wrong  in  ruling  that  only  the  answer  to  an- 
other question  was  objected  to,  as  there  was 
a  general  objection  to  all  the  evidence  at  the 
time.  Bank  of  Nova  Scotia  v.  Fish,  6tb  May, 
1895,  xxiv..  709. 

23.  Negligence  —  Infant-^Servant  deviat- 
ing from  employment.] — In  a  case  tried  with- 
out  a  jury,  if  evidence  has  been  improperly 
admitted,  a  court  of  appeal  may  reject  it 
and  maintain  the  verdict  provided  there  is 
sufficient  evidence  remaining  to  warrant  it. — 
Judgment  appealed  from  (33  N.  B.  Rep.  91) 
affirmed.     Merritt  v.   Hempinstal,   xxv.,   150. 

24.  DisquaUfioation  of  arbitrator  —  Prob- 
able bias  —  Rejection  of  evidence  —  Discre- 
tion —  Marshalling  evidence.l — At  the  trial 
the  plaintiff  tendered  evidence  to  shew  that  the 
architect  had  acted  maliciously  in  the  rejec- 
tion of  materials,  but  the  trial  judge  required 
proof  to  be  first  adduced  tending  to  shew  that 
the  materials  had  been  wrongfully  rejected, 
reserving  until  that  fact  should  be  established 
the  consideration  of  the  question  whether  ma- 
lice was  necessary  to  be  proved,  and  if  ne- 
cessary, what  evidence  would  be  sufficient  to 
establish  it.  Upon  this  ruling  plaintiff  de- 
clined to  offer  any  further  evidencfe,  and  there- 
upon judgment  was  entered  for  the  defend- 
ants.— Held,  that  this  ruling  did  not  consti- 
tute a  rejection,  but  was  merely  a  direction 


as  to  the  marshalling  of  evidence  within  the 
discretion  of  the  trial  judge.  Neelon  v.  City 
of  Toronto,  xxv.,  579. 

25.  Rides  of  evidence  —  **  The  Canada 
Evidence  Act,  1893.'*) — Gambling  instruments 
and  moneys  were  seized  in  a  gambling  house 
under  a  warrant  issued  under  s.  575,  Crim- 
inal Code,  and  confiscated  by  judgment  of  a 
police  magistrate  in  Montreal.  Action  was 
brought  against  the  Attorney-General  for  re- 
covery of  the  money. — Held,  that  in  an  ac- 
tion to  revendicate  the  moneys  so  seized  the 
rules  of  evidence  in  civil  matters  prevailing 
in  the  province  would  apply,  and  the  plaintiff 
could  not  invoke  "  The  Canada  Evidence  Act, 
1893,"  so  as  to  be  a  competent  wjitness  in 
his  own  behalf.  O'Neil  v.  Attorney-Qcneral  of 
Canada,  xxvi.,  122. 

26.  Frauds,  Statute  of  —  Memorandum  in 
writing — Repudiating  contract.] — A  writing 
containing  a  statement  of  all  the  terms  of  a 
contract  for  the  sale  of  goods  requisite  to 
constitute  a  memo,  under  the  17th  section  of 
the  Statute  of  Frauds,  may  be  used  for  that 
purpose  though  it  repudiates  the  sale.  Mar- 
tin V.  Haubner,  xxvi.,  142. 

27.  Contract  —  Sale  of  goods  —  Evidence 
to  vary  written  instrument — Admission  of  evi- 
dence.]— ^The  Supreme  Court  of  Canada  af- 
firmed the  judgment  appealed  from  (33  N.  S. 
Rep.  21)  which  in  effect  held,  under  the 
special  circumstances  of  the  case,  involving 
dealings  with  two  companies,  connected  in 
business  and  having  almost  similar  names, 
that  it  was  not  inconsistent  with  a  written 
agreement  with  the  plaintiff  to  prove  that  de- 
fendant supposed  he  was  dealing  with  another 
party  with  whom  he  had  made  other  arrange- 
ments in  respect  to  payment  for  goods  pur- 
chased. Wilson  et  al.  v.  Windsor  Foundry 
Co.,  xxxi..  381. 

28.  Life  insurance  —  Condition  of  policy — 
Payment  of  premium  —  Delivery  of  policy — 
Evidence  —  Art.  1233  C.  C.]— The  produc- 
tion from  the  custody  of  representatives  of 
the  insured,  of  a  policy  of  life  insurance, 
raises  a  primd  facie  presumption  that  it  was 
duly  delivered  and  the  premium  paid,  but 
where  the  consideration  of  the  policy  is  there- 
in declared  to  be  the  payment  of  the  first 
premium  upon  the  delivery  of  the  policy, 
parol  testimony  may  be  adduced  to  shew  that, 
as  a  matter  of  fact,  the  premium  was  not  so 
paid  and  that  the  delivery  of  the  policy  to 
the  person  therein  named  as  the  insured  was 
merely  provisional  and  conditional. — The  re- 
ception of  such  proof  cannot,  under  the  cir- 
cumstances, be  considered  as  the  admission  of 
oral  testimony  in  contradiction  of  a  written 
instrument,  and  in  the  Province  of  Quebec, 
in  commercial  matters,  such  evidence  is  ad- 
missible under  the  provisions  of  article  1233 
of  the  Civil  Code.  Mutual  Life  Assurance 
Co.  of  Canada  v.  Gigudrc,  xxxii.,  348. 

29.  Parol  testimony  —  Commencement  of 
proof  in  writing  —  Admissions  —  Arts.  1233, 
12Jf3  C.  C.—eO  Vict.  c.  50,  s.  20  (Que.)]-^ 
Where  a  contract  is  admitted  to  have  been 
entered  into,  by  the  party  against  whom  it 
is  set  up,  no  commencement  of  proof  in  writ- 
ing is  necessary  in  order  to  permit  of  the  ad- 
duction of  evidence  by  parol  as  to  the  amount 
of  the  consideration  or  as  to  the  conditions 
of  the  contract. — In  such  a  case,  the  rule  that 
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admissions  cannot  be  divided  asrainst  the 
party  making  them  does  not  apply.  Camp- 
bell V.  Young,  xxxii..  547. 

30,  Libel  —  Privilege  —  Proof  of  malice — 
Admissibility  of  evidence — Misdirccrtion — New 
trial.] — G.  local  manager  for  Nova  Scotia  of 
the  Confederation  Life  Association,  of  which 
M.  had  been    a    local  agent  wrote     to     Mrs. 
Freeman,  a  policy^-holder,    the    following    let- 
ter:      *•  I  think  you  know   that   at   the  time 
■of  my  recent  visit  to   Bridgetown   I    relieved 
Mr.   O.   S.  Miller  of  our  local  agency.       As 
you  and   your  husband  have  evidently  taken 
a  kindly  interest  in  Mr.  Miller,  I  might  say 
to  you  without  entering  into  details  as  to  the 
causes  which  compelled  me  to  take  this  ac- 
tion, an   explanation  of  which  would  hardly 
be  appropriate  here,  that  we  have  tried  for  a 
considerable  time  past  to  get   Mr.   Miller  to 
attend  nroperly  to  our  business,  and    that    it 
was  only  because  it  was  clearly  necessary  that 
the  change  was  made.     In  order  to  give  Mr. 
Miller  an  opportunity   to   get   the   benefit   of 
commissions  on  as  much  outstanding  business 
as  I  could,  I  left    the    attention    of    certain 
matters  in  Mr.  Miller's  hands  on   the  under- 
standing that  he   would  attend  to  them  and 
remit    to   me   as   our  representative.      I    now 
find   that   he  has  collected   money    which   up 
to  the  present  time,  we  have  been  unable  to 
get  him  to  reT>ort,  and  I  am  told   that  he  is 
doing  and  saying  all  he    can    against    myself 
and  the  company.     The  receipt  for  your  pre- 
mium fell  due  May  30th.  days  of  grace  June 
30th.     If    you  have  made  settlement  of  the 
premium  with  Mr.  Miller  your  policy  will,  of 
course,  be  maintained  in  force,  and  we  shall 
look  to  him  for  the  returns    in    due    course; 
but  I  have  thouebt  that  it  would  be  nart  of 
the    plan    Mr.    Miller    at    one    time    declared 
he  would  follow,  in  order  to  cease  as  much  of 
our  business  as  possible,  that  he  would  allow 
your  policy  to  lapse  through  inattention.     As 
I  have  thought  that   you    would   not   like   to 
have  it  so  I  am  prompted  to  write  you  this 
letter  and  shall  be  glad  if  you  will  advise  us 
whether  or   not    you    have    made    settlement 
with  ^Ir.  ^filler.     If  not,  what  is  your  wish 
in   regard  to  continuing  the  policy?"     In  an 
action  for  libel  it  was  shewn  that  he  had  not 
been  dismissed  from  the    agency   but   wanted 
larger  commissions  in   continuing  which  were 
refused  and  that  he  was  not  a  defaulter  but 
was  dilatorv  in  making  his  returns.     Oh   thp 
trial  Mrs.  Freeman  gave  evidence,  subject  to 
objection,   of  her  nnderstnndine  of  th**   l*»tter 
as  imputing  to    M.   a   wrongful  retention    of 
money. — Held,    that    such    evidence   was    im- 
properlv  received  and  th^re  wn«j  a  miscarriage 
of  justice  by  its  admission. — The     judge     at 
the  trial  charged  the  jnrv  thnt  "if  the  mean- 
ing of  the  first  nart  of  the  letter  is  that  he 
dismissed    the  plaintiff,    and   you   decide   that 
he  did  not  dismiss   the  plaintiff,  and    it   was 
not   a  r'ormnt   statement,   that   is   malice  be- 
yond all  doubt.    The  protection  which  he  gets 
from  the  privileged  occasion  is  all    eoni».    He 
la<«ps  it  pptirply.    The  same  way  with  the  sec- 
ond part.      If  it  is  not  true  it    is    malicious 
and  his  protection  is  taken  away."  —  Held, 
that  this  was  misdirection,  that  the  question 
for  the  jury  was  not  the  truth  or  falsity  of 
the  statements  but   whether  or  not.   if  false, 
the   defendant    honestly   believed    them    to   be 
true,  so  that  it  was  mi.sdirection  on  a  vital 
point. — ^The    majority    of     the  court  were   of 
opinion,   Oirouard    and    Davies,  .IJ.,   contra, 
that  as  defendant  had  asked  for  a  new  trial 
only  in  the  court  below  this  court  could  not 


order  judgment  to  be  entered  for  him  and  a 
new  trial  was  granted. — ^Judgment  of  the  Su- 
preme Court  of  Nova  Scotia  (35  N.  S.  Ren. 
117)   reversed.     Oreen  v.  Miller,  xxxiii..  193. 

3*1.  Criminal  lato  —  Canada  Evidence  Ad, 
1893  —  Husband  and  wife  —  Competency  of 
witness — **  Communication  " — Construction  of 
statute — Privilege — Directions  by  legal  adviser 
— Practice — Reference  to  Hansard  debates — 
Method  of  interpretation,]  —  Under  the  pro- 
visions of  "  The  Canada  Evidence  Act,  1893," 
the  husband  or  wife  of  a  person  charged  with 
an  indictable  offence  is  not  only  a  competent 
witness  for  or  against  the  person  accused,  but 
may  also  be  compelled  to  testify.  Mills,  J., 
dissenting. — Evidence  by  the  wife  of  the  per- 
son accused  of  acts  performed  by  her  under 
directions  of  counsel  sent  to  her  by  the  ac- 
cused to  give  the  directions,  is  not  a  communi- 
cation from  the  husband  to  his  wife  in  respect 
of  which  the  Canada  Evidence  Act  forbids 
her  to  testify.  Mills,  J.,  dissenting.  —  Per 
Girouard,  J.,  (dissenting).  The  communica- 
tions between  husband  and  wife  contemplated 
by  the  Canada  Evidence  Act,  1893,  may  be 
de  vcrbo^  de  facto  or  de  corpore.  Sexual  in- 
tercourse is  such  a  communication  and  in  the 
case  under  appeal  neither  the  evidence  by  the 
accused  that  blood-stains  upon  his  clothing 
were  caused  by  having  such  intercourse  at  a 
time  when  his  w^ife  was  unwell,  nor  the  testi- 
mony of  his  wife  in  contradiction  of  such 
statement  as  to  her  condition,  ought  to  have 
been  received.  —  Per  Mills,  J.,  (dissenting).' 
Under  the  provisions  of  the  Canada  Evidence 
Act,  1893,  and  its  amendments  the  husband  or 
wife  of  an  accused  person  is  ccnnpetent  as  a 
witness  only  on  behalf  o^  the  accused  and  may 
not  give  testimony  on  the  part  of  the  Crown. 
— Per  Taschereau,  C.J.  The  reports  of  de- 
bates in  the  House  of  Commons  are  not  ap- 
propriate sources  of  information  to  assist  in 
the  interpretation  of  language  used  in  a  sta- 
tute.    Qosselin  v.  The  King,  xxxiii.,  255. 

32.  Common  rumour  —  Admission  of  evi- 
dence— Weight  of  evidence.]  —  Evidence  of 
common  rumour  is  unsatisfactory  and  should 
not  generally  be  admitted.  Lefeunteum  v. 
Bcaudoin,  xxviii.,  89. 

And  see  No.  239,  infra, 

33.  Bribery — Corrupt  acts  —  Undue  influ- 
ence— Agency. 

See  Election  Law,  72. 

34.  Murder — Manslaughter  —  Reception  of 
evidence — Case  for  submission  to  jury. 

See  Criminal  Law,  3. 

35.  Objection  at  trial — Special  damages  — 
Excessive  verdict — New  trial. 

See  Libel,  1. 

36.  Indictment  for  perjury — Negative  av^er- 
ments — Proof  of  special  facts. 

See  Criminal  Law,  4. 

37.  Award  —  Concealment — New  evidence 
— Re-consideration. 

See  Arbitrations,  51. 

38.  Policy  of  insurance  —  Warranties  — 
Collateral   representations — Parol   testimony. 

See  Insurance,  Fire,  78. 
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39.  Libel  —  Justification — General  issue — 
Fair  comment — Pleading  —  Rejection  of  evi- 
dence— Verdict. 

See  New  Tbial,  33. 

40.  Immaterial  facts — Reference — Improper 
admission  by  master. 

See  PBAcncE  and  Procedube,  124. 

41.  Husband  and  wife — Rejection  of  testi- 
mony— Waste — Fraud, 

See  ExscuTOBS  and  Administbatobs,  6. 

42.  Amending  case  —  Exclusion  of  party*s 
testimony— Art.  251  C.  C.  P. 

See  Pbactice  of  Supbeme  Gottbt,  3. 

43.  New  trial — Improper  reception  and  re- 
jection of  evidence — Nominal  damages. 

See  New  Tbiai.,  37. 

44.  Trustee  —  Account  of  trust  funds  — 
Abandonment  by  cestui  que  trust. 

See  Tbusts»  18. 

45.  Damages  —  Effect  on  jury  —  Improper 
admission — Misdirection. 

See  New  Tbtal,  80. 

46.  Appeal  —  Vendor  and  Purchaser  Act — 
Reference  to  master — Admission  of  evidence 
— Appeal  from  certificate — Final  judgment — 
R.  S.  V.  c.  135,  s.  24  (e). 

See  Afpeal,  199. 

47.  Mining  law — Location  of  mining  claim 
— Certificate  of  work — Vacant  location — Re- 
ception of  evidence. 

See  Mines  and  Minebals,  11. 

And  see,  infra,  "Varying  Tebhs  op  Wbtt- 
IN08/'   (Sub-head  No.  12.) 


2.  Admissions. 

48.  Admissions  by  pleadings — Proof  of  pri- 
vate writing — Traversing  validity  of  instru- 
ment.'}— H.  agreed  to  invest  trust  funds  of  O. 
with  M.  in  a  land  speculation,  mentioning  in 
the  letter  notifying  M.  of  the  acceptance  of 
his  draft  the  undertaking  H.  had  as  to  the 
share  he  was  to  get  and  adding :  "I  also  as- 
sume that  the  lands  are  properly  conveyed, 
and  the  full  conditions  of  the  prospectus  car- 
ried out,  and  if  not,  that  money  will  be  at 
once  refunded."  The  lands  were  never  pro- 
perly conveyed  and  the  conditions  of  the  pro- 
spectus never  carried  out.  C.  transferred 
sous  seing  priv6  this  claim  to  plaintiff  who 
brought  action  for  the  draft.  Objection  was 
taken  that  the  transfer  had  not  been  proved. 
— Held,  affirming  the  judgment  appealed  from 
(M.  L.  R.  6  Q.  B.  354).  that  as  defendant 
had  traversed  the  validity  of  the  transfer  in 
his  pleas,  it  must  be  held  to  have  been  judi- 
cially a^dmltted.     Moody  v.  Jones,  xix.,  2G6. 

49.  Evidence  —  Judicial  admissions — Nulli- 
fied instruments — Cadastre — Plans  and  official 
books  of  reference — Compromise — "  Transac- 
tion.^*]— ^A  will,  in  favour  of  the  husband  of 
the  testatrix,  was  set  aside  in  an  action  by 
the  heir-at-law,  and  declared  by  the  judgment 
to  be  un  acte  fau9,  and  therefore  to  be  null 
and  void  and  of  no  effect.     In  a  subsequent 


petitory  action  between  the  same  parties : — 
Held,  Girouard,  J.,  dissenting,  that  the  judg- 
ment declaring  the  will  foMw  was  not  evidence 
of  admission  of  the  title  of  the  heir-at-law,  by 
reason  of  anything  the  devisee  had  done  in 
respect  of  the  will,  first,  because  the  will  hav- 
ing been  annulled  was  for  all  purposes  una- 
vailable, and,  secondly,  because  the  declaration 
of  faux,  contained  in  the  judgment,  did  not 
shew  any  such  admission. — ^The  constructive 
admission  of  a  fact  resulting  from  a  default 
to  answer  interrogatories  upon  articulated 
facts  recorded  under  C.  C.  P.  art.  225,  cannot 
be  invoked  as  a  judicial  admission,  in  a  sub- 
sequent action  of  a  different  nature  between 
the  same  parties.  —  Statements  entered  upon 
cadastral  plans  and  official  books  of  reference 
made  by  public  officials  and  filed  in  the  Lands 
Registration  Offices,  in  virtue  of  the  provi- 
sions of  the  Civil  Code,  do  not  in  any  way 
bind  persons  who  were  not  cognizant  thereof, 
at  the  time  the  entries  were  made. — Where  a 
deed  entered  into  by  the  parties  to  a  suit,  in 
order  to  effect  a  compromise  of  family  dis- 
putes and  prevent  litigation,  failed  to  attain 
its  end  and  was  annulled  and  set  aside  by 
order  of  the  court  as  being  in  contravention 
of  art.  -311  C.  C,  no  allegation  contained  in 
it  could  subsist  even  as  an  admission. — Judg- 
ment appealed  from  (Q.  R.  5  Q.  B.  458)  af- 
firmed.    Durocher  v.  Durooher,  xxvii.,  363. 

50.  Jury  trial  —  Insufficient  proof — Testi- 
mony improperly  admitted — Wit/idrawal  from 
jury — Practice. 

See  New  Tbial,  35. 


3.  (On)  Appeals. 

51.  Instrument  first  introduced  on  appeal- 
Case  in  appeal.] — ^A  document  not  proved  at 
the  trial  cannot  be  introduced  on  an  appeal 
nor  invoked  or  made  part  of  the  case  on  an 
appeal  to  the  Supreme  Court  of  Canada. 
(See  16  R.  L.  663.)  Exchange  Bank  v.  Oil- 
man, xvii.,  108. 

52.  Negligence  of  servant — Deviation  from 
employment  —  Resumption  —  Contributory 
negligence — Infant.] — ^If  in  a  case  tried  with- 
out a  jury  evidence  has  been  improperly  ad- 
mitted, a  Court  of  Appeal  may  reject  it  and 
maintain  the  verdict  if  the  remaining  evidence 
warrants  it.  J^idgment  appealed  from  (33  N. 
B.  Rep.  91)  affirmed.  Merritt  v.  Hepenstal, 
XXV.,  150. 

53.  Railway  company — Negligence — Sparks 
from  engine  or  **  hot-box  " — Damages  by  fire 
— Evidence  —  Burden  of  proof  —  C.  C.  art. 
1058  —  Questions  of  fact.]  —  In  an  action 
against  a  railway  company  for  damages  for 
loss  of  property  by  fire,  alleged  to  have  been 
occasioned  by  sparks  from  an  engine  or  hot- 
box  of  a  passing  train,  in  which  the  court  ap- 
pealed from  held  that  there  was  sufficient 
proof  that  the  fire  occurred  through  the  fault 
or  negligence  of  the  company,  and  it  was  not 
shewn  that  such  finding  was  clearly  wrong  or 
erroneous,  the  Supreme  Court  would  not  in- 
terfere with  the  finding.  Judgment  appealed 
from  (Q.  R.  9  S.  C.  319)  affirmed.  S6nesac 
v.  Central  Vermont  Ry.  Co.,  xxvi.,  641. 

54.  Appeal-^Evidence  by  commission — Re- 
versal on  questions  of  fact.] — Where  the  wit- 
nesses have  not  been  heard  in  the  presence  of 
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the  judge  but  their  depositions  were  taken  be- 
fore a  commissioner,  a  Court  of  Appeal  may 
deal  with  the  evidence  more  fully  than  if  the 
trial  judge  had  heard  it  or  there  had  been  a 
finding  of  fact  by  a  jury  and  may  reverse  the 
finding  of  the  trial  court  if  such  evidence  war- 
rants it.     Malzard  v.  Hart,  xxvii.,  510. 

55.  Plans  filed  on   appeal — Dooutnent   not 
produced  at  trial. 

See  Appeal,  345. 

56.  Appeal — Material    in    record — Sheriff's 
return — Contradiction  hy  ewtrinsio  evidence. 

See  Habeas  Corpus^  1. 

57.  Supplementary  evidence  tendered  on  ap- 
peal— Amendment  of  pleadings. 

See  Practice  of  Supreme  Court,  218. 


4.  Experts. 

58.  Onus  of  proof  —  Expert  testimony  — 
Concurrent  findings.] — Where  the  burthen  of 
proof  to  make  out  a  counterclaim  for  damages 
depended  upon  expert  testimony  of  an  un- 
satisfactory character,  the  judgment  appealed 
from  (4  B.  C.  Rep.  101)  was  set  aside  against 
the  concurrent  findings  of  two  courts  below. 
Wiiliam  Hamilton  Mfg.  Co.  v.  Victoria  Lum- 
bering and  Mfg.  Co.,  xxvi.,  96. 

59.  Expert  opinions — Hearsay — Extra  judi- 
cial statements — Assessor's  reports.} — Where 
there  is  direct  contradiction  between  equally 
credible  witnesses  the  evidence  of  those  who 
speak  from  personal  knowledge  should  be  pre- 
ferred to  experts'  opinions  based  upon  extra 
judicial  statements  and  municipal  reports. 
Crawford  v.  City  of  Montreal,  xxx.,  406. 

60.  Expert  testimony — Appreciation  of  evi- 
dence— Reversal  on  questions  of  fact.] — In  an 
action  by  the  owner  of  adjoining  property  for 
damages  caused  by  the  operation  of  an  electric 
power  house,  the  evidence  was  contradictory, 

•  and  the  courts  below  gave  effect  to  the  testi- 
mony of  scientific  witnesses  in  preference  to 
that  of  persons  acquainted  with  the  locality. 
Held,  Taschereau.  J.,  dissenting,  that  not- 
withstanding the  concurrent  findings  of  the 
courts  below,  as  the  witnesses  were  equally 
credible,  the  evidence  of  those  who  spoke  from 
personal  knowledge  of  the  facts  ought  to  have 
been  preferred  to  that  of  persons  giving  opin- 
ions based  merely  upon  scientific  observations. 
Oareau  v.  Montreal  Street  Ry.  Co.,  xxxi.,  463. 

61.  Medical  testimony — Chin  shot  wounds — 
Indicia — Means  of  knowledge — Cross-examin- 
ation— Capacity  as  expert. 

See  Criminal  Law,  6. 

62.  Construction  of  policy  —  Testimony  of 
experts  —  Commercial  usage  —  Loading  on 
coast  of  South  America — Inference  for  jury. 

See  Insurance,  Marine,  19. 


5.  Findings  OF  Fact. 

(a)   By  a  Judg% 

63.  Onus  of  proof  —  Expert  testimony — 
Concurrent  findings*] — Where  the  burthen  of 


proof  to  make  out  a  counterclaim  for  damages 
depended  upon  expert  testimony  of  an  unsatis- 
factory character,  the  judgment  api)ealed  from 
(4  B.  C.  Rep.  101)  was  set  aside  against  the 
concurrent  findings  of  two  courts  below. 
William  Hamilton  Mfg.  Co.  v.  Victoria  Lum- 
hering  and  Mfg.  Co.,  xxvi.,  96. 

64.  Concurrent  findings  on  questions  of  fact 
— Reversal  on  appeal.] — ^Although  there  may 
be  concurrent  findings  on  questions  of  fact  in 
both  courts  below,  the  Supreme  Court  of  Can- 
ada will,  upon  appeal,  interfere  with  their 
dedsion  where  it  clearly  appears  that  a  gross 
injustice  has  been  occasioned  to  the  appellant, 
and  there  is  evidence  sufficient  to  justify  find» 
ings  to  the  contrary.  Taschereau.  J.,  dis- 
sented, and  held  that  as  there  had  been  con- 
current findings  in  both  courts  below  sap- 
ported  by  the  evidence,  an  appellate  court 
ought  not  to  interfere.  City  of  Montreal  v. 
Cadieux,  xxix,  616. 

65.  Sale  of  sample — Evidence  of  contract — 
Findings  of  fact.] — In  an  action  for  the  price 
of  a  tombstone  the  defence  was  that  it  was 
not  of  the  design  ordered.  It  had  been  or- 
dered from  photographic  samples  and  an  order 
form  was  filled  in  which,  when  produced  at 
the  trial,  contaimpd  the  words  "  E.  M.  I^ewis, 
Reporter  Design  "  which  the  defence  claimed 
was  not  in  it  when  it  was  signed  by  the  pur- 
chaser but  which  was  there  two  or  three  hours 
later  when  handed  to  one  of  the  vendors  by 
his  foreman  who  had  taken  the  order  and 
filled  in  the  form.  The  evidence  at  the  trial 
was  confiictory^  and  the  chancellor,  trying  the 
case  without  a'  jury,  decided  for  the  defence 
and  dismissed  the  action.  His  judgment  was 
reversed  by  the  Court  of  Appeal.  Held,  per 
Taschereau,  C.J..  that  the  evidence  establishes 
that  the  words  in  dispute  were  on  the  order 
when  it  was  signed  and  the  plaintiffs  were 
entitled  to  recover.  Held,  per  Sedgewick  and 
Davies,  JX,  Mills,  J.,  hesitante,  that  even  if 
these  words  were  not  originally  on  the  order 
the  circumstances  disclosed  in  evidence  shew 
that  the  design  supplied  was  substantially 
that  ordered  and  the  judgment  appealed  from 
should  stand.  Held,  per  Girouard,  J.,  that, 
following  ViUage  of  Granhy  v.  Menard  (31 
Can.  S.  C.  R.  14),  findings  on  contradictory 
evidence  ought  not  to  be  reversed  by  an  ap- 
pellate court.  Dempster  v.  Lewis,  xxxiii., 
292. 

66.  Diligence  of  master  of  vessel  —  Con- 
structive total  loss — Inferences — Findings  of 
fact. 

See  Insurance,  Marine,  34. 

67.  Master  and  owner — Evidence — Measure 
of  damages — Breach  of  contract. 

See  New  Trial,  17. 

68.  Arbitration — Hearing  further  evidence 
on  appeal— Increased  award-'-Appreciation  of 
evidence — Weight  of  evidence. 

See  Appeal,  12. 

69.  Drawing  inferences — Controverted  elec- 
tion— Proof  of  agency. 

See  Election  Law.  3. 

70.  Findings  of  facts  —  Interference  on 
appeal. 

See  Winding-up  Act,  8. 
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71.  — Appreciation  of  testimony — Title  to 
land — Boundaries — Road  alloioance. 

See  TnxE  to  Land,  101. 

72.  Fraudulent  statement — Proof  of  fraud 
—  Presumption  —  Assignment  of  policy  — 
Fraud  by  assignor — Reversal  on  questions  of 
fact. 

See  Insurance,  Fire.  67. 

73.  Negligence — Master  and  servant — Em- 
ployer's liability  —  Concurrent  findings  of 
fact — Contributory  negligence. 

See  Negligence,  121. 

74.  Findings  by  judge  at  trial — Reversal  on 
appeaU 

See  Appeal,  238. 

75.  Copyright  —  Infringement  —  Textual 
copy — Common  sources  of  information. 

See  No.  182,  infra, 

76.  Expert  testimony — Appreciation  of  evi- 
dence— Reversal  on  questions  of  fact. 

See  No.  60,  ante. 

77.  Collision  —  Proper  navigation — Negli- 
gent  lookout  —  Sufficiency  of  anchor  light — 
Findings  of  fact — Appreciation  of  evidence — 
Practice. 

See  Admiralty  Law,  3. 


78.  Expropriation    of  land 
Valuation. 


Damages- 
See  Expropriation  of  Lands,  3. 


79.  Admiralty  law — Collision — Ship  at  an- 
chor— Anchor  light  —  Lookout — Weight  of 
evidence — Credibility — Findings  of  trial  judge 
— yegligence. 

See  Admiralty  Law,  4. 

80.  Appeal — Concurrent  findings  of  fact — 
Duty  of  appellate  court. 

See  Appeal,  245. 


(b)By  a  Jury, 

81.  Inferences  draton  .  by  jury — Condition 
of  locomotive  engine — Negligence.] — ^There  is 
a  presumption  that  damages  might  have  been 
caused  by  a  locomotive  engrine  shewn  to  have 
been  in  bad  order  sufficient  to  justify  an  in- 
ference to  that  effect  drawn  by  a  jury  in 
arriving  at  their  verdict.  Judgment  appealed 
from  (14  Ont.  App.  R.  309)  affirmed.  Can- 
ada Atlantic  Ry,  Co.  v.  Moxley,  xv.,  145. 

82.  Parol  evidence  —  Memo  in  writing — 
Question  for  jury — Statute  of  Frauds — Dam- 
ages— Common  counts.] — Action  upon  a  con- 
tract alleged  to  have  been  made  to  deliver  to 
plaintiff  at  St.  John,  N.  B.,  300  cords  of  good 
merchantable  hemlock  bark,  suitable  for  tan- 
ning, at  $4  per  cord,  plaintiff  paying  freight 
from  Shediac;  also  upon  the  common  money 
counts. — The  contract  was  wholly  verbal  that 
defendants  had  agreed  that  the  bark  should 
be  all  good  bark;  that  it  was  to  be  delivered 
at  St.  John  and  measured  on  the  cars  there; 
^at  defendants  were  to  send  some  one  to 
measure  it,  and  that  if  they  did  not  plaintiff's 
son  was  to  measure  it;  that  plaintiff  was  to 
pay  freight  from  Shediac,  where  defendants 


were  to  load  it  on  the  cars,  and  as  to  pay- 
ment plaintiff  gave  evidence  that  $304.84,  then 
due  by  defendants  to  plaintiff,  was  to  be  ap- 
plied upon  the  bark ;  that  defendants  were  to 
take  leather  from  plaintiff  in  payment  of  bal- 
ance; that  the  bark  was  to  be  delivered  in 
two  or  three  months,  as  plaintiff  wanted  it. 
In  answer  to  plaintiff's  order  to  forward  bark 
defendants  sent  forward  three  car  loads,  which 
proved  to  be  utterly  worthless.  Plaintiff  also 
gave  evidence  that  at  the  solicitation  of  de- 
fendants he  gave  them  his  note  for  $500  at 
4  months  on  defendants  promising  that  the 
bark  would  be  all  in  before  the  note  was  due, 
and  that,  notwithstanding  the  giving  of  the 
note,  defendants  would  take  leather  In  pay- 
ment of  the  bark  as  agreed ;  that  when  plain- 
tiff asked  defendant  Hamilton  for  a  receipt 
for  the  note  for  $500,  the  latter  wrote 
out  the  following  paper : — **  C.  H.  Peters, 
Esq.— To  Hamilton  &  Smith,  1876,  April  20, 
To  200  cords  hemlock  bark  at  Shediac.  $4, 
$800 ;  April  20,  To  .  .  .  cords  hemlock  bark 
at  Shediac,  $4.84  (total),  $804.84.  Cr.— By 
note  at  4  months.  $500;  By  goods  per  state- 
ment of  account,  $304.84 ;  total  $804.84.  The 
above  bark  to  be  measured  on  the  cars  in  St. 
John.  Settled  as  above.  Hamilton  &  Smith." 
— Upon  this  document  being  produced  de- 
fendants insisted  that  it  contained  the  con- 
tract and  that  plaintiff's  evidence  of  the  con- 
tract must  fall  to  the  ground.  Both  parties 
were  permitted  to  give  oral  testimony  to  es- 
tablish what  the  contract  was.  The  evidence 
was  chiefly  that  of  the  plaintiff  and  defend- 
ant Hamilton,  and  was  very  contradictory. 
The  jury  believed  the  plaintiff  and  rendered 
a  verdict  for  him  for  $945.80  damages. — ^The 
Supreme  Court  (N.  B.)  made  a  rule  for  a 
new  trial  absolute,  being  of  opinion  that  the 
contract  had  been  reduced  to  writing  and 
was  contained  in  the  memo,  of  20th  April, 
1876 ;  that  the  words  "  at  Shediac  "  in*  the 
memo,  shewed  that  the  bark  was  at  Shediac 
at  that  time,  and  that  the  parties  were  con- 
tracting with  reference  to  that  particular 
bark.  That  being  the  case,  it  was  unneces- 
sary to  make  any  stipulation  about  the  de- 
livery, because  by  the  sale  the  property  vested 
in  plaintiff  without  delivery,  and  the  evidence 
of  plaintiff  as  to  delivery  should  not  have 
been  received,  for  it  was  either  immaterial, 
or  the  effect  of  it  was  to  vary  the  terms  of 
the  written  contract,  which,  being  for  the  sale 
of  goods  above  the  value  of  £10,  was  required 
by  the  Statute  of  Frauds  to  be  in  writing. — 
Held,  reversing  the  judgment  appealed  from 
(19  N.  B.  Rep.  284),  that  whether  the  memo, 
of  20th  April,  1876,  was  or  was  not  drawn  up 
by  consent  of  both  parties  with  intent  to  be 
that  which  should  settle  and  contain  their  con- 
tract in  whole  or  in  part  was  a  question  for 
the  jury,  and  the  onus  of  proving  that  the 
document  was  drawn  up  for  that  purpose  lay 
upon  defendants.  That  the  nature  of  the 
case  required  that  both  parties  should  be  per- 
mitted to  give  oral  testimony  to  establish 
what  the  contract  was  and,  as  the  jury  had 
wholly  disbelieved  defendants'  evidence,  plain- 
tiff was  entitled  to  recover  both  on  common 
counts  and  on  special  counts,  and  the  verdict 
of  the  jury  should  not  have  been  set  aside. 
Peters  v.  Hamilton,  Cass.  Dig.  (2  ed.)  763. 

83.  Negligence — Uf<e  of  dangerous  materials 
— Proximate  cause  of  accident  —  Injuries  to 
workman  — ^  Employer's  liability  —  Presump- 
tions —  Findings  of  jury  sustained  by  courts 
below,] — As  there  can  be  no  responsibility  on 
the  part  of  an  employer  fot*  injuries  sustained 
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by  an  employee  in  the  coarse  of  his  employ- 
ment, unless  there  be  positive  testimony,  or 
presumptions  weighty,  precise  and  consistent, 
that  the  employer  is  chargeable  with^  negli- 
gence which  was  the  immediate,  necessary 
and  direct  cause  of  the  acddent  which  led  to 
the  injuries  suffered,  it  is  the  duty  of  an  ap- 
pellate court  to  relieve  the  employer  of  liabil- 
ity in  a  case  where  there  is  no  evidence  ens 
to  the  immediate  cause  of  an  explosion  of 
dangerous  material  which  caused  the  injuries, 
notwithstanding  that  the  finding  of  a  Jury  in 
favour  of  the  plaintiff,  not  assented  to  by  the 
trial  judge,  have  been  sustained  by  two  courts 
below.  Taschereau,  J.,  dissented,  taking  a 
different  view  of  the  evidence,  and  being  of 
opinion  that  the  findings  of  the  jury,  con- 
curred in  by  both  courts  below,  were  based 
upon  reasonable  presumptions  drawn  from  the 
evidence,  and  that,  following  The  George 
Matthews  Co.  v.  Bouchard  (28  S.  C.  R.  580,) 
and  The  Metropolitan  Ry,  Co.  v.  Wright  (11 
App.  Cas.  152)  those  findings  ought  not  to  be 
reversed  on  appeal.  The  Asbestos  and  As- 
hestio  Co.  v.  Durand  (30  S.  C.  R.  285)  dis- 
cussed and  approved.  Dominion  Cartridge 
Co.  V.  MoArihur,  xxxi.,  392.        , 

84.  Question  of  negligence  —  Reasonable 
care  — 'Use  of  wood  as  fuel  —  Sparks  from 
railway  engine  —  Jury  —  Unsatisfactory 
findings — New  trial. 

See  Railway,  102. 

85.  Vessel  stranded  —  Constructive  total 
loss — Recovery  for  partial  loss — Findings  by 
jury — Revision  on  appeal. 

See  Insurance,  Mabine,  41. 

86.  Issue  of  insurance  policy  —  Receipt  of 
premium  —  Acts  of  agent  —  Finding  of  jury. 

See  INSUBANCE,  Marine,  15. 

87.  Contract — Collateral  agreement — Ques- 
tion for  jury — Verdict — New  trial  ordered  by 
court  below. 

See  No.   16,  ante. 

88.  Possession  of  marsh  lands — Accretion — 
Staking  boundaries — Cutting  hay — Findings 
of  jury. 

See  Title  to  Land,  100. 

89.  Negligence  —  Master  and  servant  — 
Employer's  liability  —  Imprudence  of  ser- 
vant —  Defective  way  —  Necessity  of  pass- 
ing over  dangerous  machinery — New  trial. 

See  Neglioence,  87. 

90.  Fire  insurance  —  Contract  —  Termina- 
tion— Notice — Waiver — Estoppel. 

See  Insurance,  Fire,  45. 

91.  Accident  insurance  —  Renewal  of  pol- 
icy —  Payment  of  premium  —  Agenfs  auth- 
ority —  Instructions  to  agent  —  Finding  of 
jury. 

See  Insurance,  Accident,  3. 

92.  Negligence  —  Findings  of  jury  —  Evi- 
dence —  Concurrent  findings  of  courts  appeal- 
ed from. 

See  Negligence,  217. 

93.  Negligence  —  Findings  of  jury  —  Con- 
tributory negligence — New  trial. 

See  Negligence.  48. 


94.  Negligence  —  Railway  accident  — 
Shunting  cars  —  Warning  —  Proof  of  negli- 
gence. 

See  Negugence,  211. 

95.  Operation  of  railway  —  Negligence  — 
Sufficiency  of  evidence  —  Findings  of  jury — 
Defective  machinery  —  Sparks  from  engine — 
Setting  aside  verdict. 

See  Negligence,  101. 

96.  Negligence  —  Injury  to  workman  — 
Proximate  cause  —  Ontario  Factories  Act  — 
Fault  of  fellow  workman. 

See  Negligence,  21. 

97.  Proof  of  accidental  death  —  Waiver  of 
condition  in  policy  —  Finding  of  jury  — 
Verdict. 

See  Insurance,  Accident,  7. 

98.  Possession  of  lands  —  Verdict  —  Sta- 
tute of  Limitations. 

See  Title  to  Lands,  88. 


6.  (Of)  Malice. 

99.  Malice  —  Negligence — Manitoba  Libel 
Act  —  Disagreement  of  jury. 

See  JuRT.  43. 

100.  Demand  of  assignment  —  Reasonable 
and  probable  cause. 

See  Malice,  3. 

101.  Privileged  communication  —  Unfriend- 
ly relations  of  parties — Charge  to  jury. 

See  Libel,  7. 

102.  Libel  —  Privilege  —  Proof  of  malice 
— Admissibility  of  evidence  —  Misdirection — 
New  trial. 

See  No.  30.  ante. 


7.  Onus  of  Proof. 

103.  Slander  —  Malice  —  Act  of  public 
officer — Suspension  of  post  office  clerk-^Privil- 
eged  communication  —  Onus  of  proof.] — In 
an  acticm  of  slander  against  a  publid  oflicer 
in  respect  of  the  communication  of  his  deci- 
sion on  the  case  of  a  subordinate  whom  he 
accused  of  criminal  acts,  the  onus  is  upon 
the  plaintiff  to  shew  that  the  slanderous 
statement  was  actuated  by  motives  of  person- 
al spite  and  ill-will  in  order  to  sustain  a 
verdict  for  malicious  slander.  (See  3  Pugs. 
670;  18  N.  B.  Rep.  6;  19  N.  B.  Rep.  225.) 
Dewe  V.  Watcrbury^  vi.,  143. 

104.  Election  petition  —  Status  of  petition- 
er —  Onus  probandi.] — ^Appellant  filed  pre- 
liminary objections  as  to  status  of  petitioners. 
When  heard  upon  the  merits  of  preliminary 
objections  no  evidence  was  given  as  to  the 
status  of  the  petitioners  and  the  court  dis- 
missed the  objections.  Held,  reversing  the 
judgment  appealed  from,  Gwynne.  J.,  dissent- 
ing, that  the  onus  was  on  the  petitioners  to 
prove  their  status  as  voters.  Stanstead  Elec- 
tion Case  (20  Can.  S.  C.  R.  12)  followed. 
Bellechasse  Election  Case;  Amyot  v.  Ltt- 
brecque,  xx.,  181. 
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105.  54  rf  55  Vict,  {Imp.)  o.  19,  «.  1,  9,-8.5 
— Presence  of  a  British  skip  equipped  for 
sealing  in  Behring  Sea — Onus  probandi — 
Lawful  detention.'l-'Oji  30th  August,  1891, 
the  **  Oscar  and  Hattie,"  a  fully  equipped 
sealer,  was  seized  in  Gotzleb  Harbour,  in 
Behring  Sea,  while  taking  in  a  supply  of 
water.  Held,  affirming  the  judgment  appealed 
from  (3  Ex.  C.  R.  241).  that  when  a  British 
ship  is  found  in  the  prohibited  waters  of  the 
Behring  Sea,  the  burthen  of  proof  is  upon  the 
owner  or  master  to  rebut  by  positive  evidence 
that  the  the  vessel  is  not  there  used  or  em- 
ployed in  contravention  of  the  Seal  Fishery 
(Behring  Sea)  Act,  1891,  54  and  55  Vict. 
(Imp.)  c.  19,  s.  1,  S.-S.  6.— Held  also,  re- 
versing the  judgment  appealed  from,  that  there 
was  positive  and  clear  evidence  that  the 
"Oscar  and  Hattie"  was  not  used  or  em- 
ployed at  the  time  of  her  seizure  in  contra- 
vention of  54  &  55  Vict.  c.  19  s.  1,  s.-s.  5. 
The  ''Oscar  and  Hattie"  v.  The  Queen, 
xxiii.,  396. 

1(X5.  Will  —  Action  to  annul  —  Testamen- 
tary incapacity — Onus  of  proof.^ — In  an  ac- 
tion for  the  annulment  of  a  will  alleged  to 
have  been  procured  at  a  time  when  the  tes- 
tator was  not  capable  of  making  it.  the  onus 
of  orovirg  capacity  lies  upon  the  party  pro- 
curing its  execution. — Judgment  appealed 
from  (Q.  R.  3  Q.  B.  552)  affirmed.  Currie 
v.  Currie,  xxiv.,  712. 

1()7.  Action  —  Condicto  indehiti  —  R6pHi- 
tion  de  Vindu  —  Fictitious  claims  —  Misre- 
presentation— Onus  probandi — Art.  1090  C. 
C. — Railway  subsidies-— 5 Jf  Vict.  c.  68  (Que.) 
— Insolvent  company — Construction  of  rail- 
road by  netc  company — Payment  of  claims  by 
Crotcn — Transfer  by  payee]  —  A  company 
formed  for  the  construction  of  a  subsidized 
railwav  having  failed,  another  company  un- 
dertook to  complete  it,  and  the  Government 
of  Quebec  agreed  to  pay  all  the  actual  debts 
against  the  road  out  of  the  unearned  subsi- 
dies. A.,  the  contractor  of  the  former  com- 
pany, presented  a  claim  for  .$175,000.  which 
was  approved  of  and  paid,  whereupon  he  paid 
over  J|{10O,000  of  the  amount  to  P.  for  ser- 
vices performed  in  organizing  the  new  com- 
panv  and  obtaining  payment  of  the  claim. 
The'  Government  afterwards  brought  an  ac- 
tion against  P.  to  recover  back  the  SI 00.000 
on  the  ground  that  A.*s  claim  was  fictitious 
and  was  paid  on  false  representations.  Held, 
reversing  the  judgment  of  the  Court  of 
Queen's  Bench,  that  the  acfton  must  fail  if 
it  could  not  have  been  maintained  against 
A. ;  that  the  onus  was  on  the  Crown  of 
proving  A.*s  claim  to  be  fictitious;  that  the 
Crown  not  only  failed  to  satisfy  such  onus, 
but  the  evidence  clearly  established  the  claim 
to  be  a  just  and  reasonable  one. — ^By  con- 
sent of  parties,  certain  evidence  which  had 
been  taken  before  a  Parliamentary  Uoyal 
Commission  was  filed  of  record  **  to  avail  as 
evidonce  "  on  the  trial.  Held,  that,  notwith- 
standing the  consent,  such  evidence  could  not 
be  accepted  as  evidence  in  the  cause.  Pacaud 
V.  The  Queen,  xxix.,  (537. 

108.  Dibats  de  comptes — Charges  against 
succession — Onus  of  proof — Affidavit. 

See  Account,  1. 

109.  Fraudulent  preference  —  Contempla- 
tion of  bankruptcy  —  Onus  probandi  —  In- 
solvent Act  of  1875, 

See  MoRTOAOE,  9. 


110.  Donation — Revocation — Insolvency  of 
donor  —  Onus  probandir^Arts.  803,  lOSA 
C,   C. 

See  Donation,  1. 

111.  Onus  probandi — Contents  of  certificate 
— Oral  testimony. 

See  Railways,  145. 

112.  Rescission  of  contract — Title  to  land — 
Boundaries — Deceit — Notice — Inquiry. 

See  Title  to  Land,  2. 

113.  Bank  shares  held  ''in  trust*' — Sub- 
stitution —  Presumption — Onus  probandi  — 
Res  judicata— Art.  1241  C.  C, 

See  Tbusts,  4. 

114.  Pleadings  of  co-defendant — Admission 
— Condition  precedent — Onus  of  proof — Sig- 
nature by  officer  de  facto. 

See  Municipal  Corporations.  83. 

115.  Controverted  election — Status  of  peti- 
tioner— Onus  probandi. 

Sec  Election  Law,  92. 

116.  Contract  —  Collateral     agreement  — 

S Question  for  jury  —  Verdict  —  New  trial  or- 
ered  by  court  below. 

See  No.  16,  ante. 

117.  WUl — Elxecutors  and  trustees  —  Deal- 
ing with  assets  —  Lapse  of  time  —  Presump- 
tions— Burden  of  proof. 

See  Trusts,  12. 

118.  Seal  Fisheries  Act — Judicial  notice  of 
ordcr-in-council — Protocol — Sealing  in  prohi- 
bited waters — Burden  of  proof. 

See  No.  162,  infra. 

119.  Maritime  law — Foreign  vessel  fishing 
within  British  waters  of  Canada — Three  mite 
limit  —  License — R.  S.  C.  c.  9^,  s,  3 — Onus 
probandi. 

See  Fisheries,  6. 

120.  Landlord  and  tenant — Loss  by  fire — 
Negligence — Legal  presumption — Rebuttal  of 
— Onus  of  proof — Construction  of  agreement 
— Covenant  to  return  premises  in  good  order 
—Art.  1629  C.  C. 

See  Landlord  and  Tenant,  18. 

121.  Action — Condition  precedent — Allega- 
tion of  performance  —  Burden  of  proof — 
Waiver — Insurance  policy. 

See  Practice  and  Procedure,  9. 

122.  Trespass — Overhanging  roof — Right  of 
view — Boundary  line. 

See  Title. TO  Land,  41. 


8.  Presumptions. 

12.3.  Payment  under  error  of  law  —  Onus 
probandi — Actio  condiciio  indcbiti.]  —  Ignor- 
ance or  error  of  law  is  not  to  be  presumed  but 
must  be  proved  in  order  to  support  an  action 
en  repetition  de  Vindu.  (Soe  T^  Legal  Xows 
76;  2  Dor.  Q.  B.  221.)  Bain  v.  City  of  Mon- 
treal, viii.,  252. 

124.  Inferences  drawn  by  jury — Condition 
of  locomotive  engine — Negligence.] — ^There  is 
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a  presumption  that  damages  might  have  been 
caused  hf  a  locomotive  engine  shewn  to  have 
been  in  oad  order  sufficient  to  justify  an  in- 
ference to  that  effect  drawn  by  a  Jury  In  ar- 
riving at  their  verdict. — ^Judgment  appealed 
from  (14  Ont.  App,  R.  309)  affirmed.  Can- 
ada Atlantic  Ry.  Co.  v.  Mowley,  xv.,  .145. 

125.  Negligence — Cause  of  accident — Con- 
jecture —  Circumstantial  evidence  —  Onus  of 
proof.'\ — To  maintain  an  action  for  damages 
through  negligence,  it  is  necessary  to  shew  by 
weighty,  concise,  and  consistent  presumptions 
arising  from  facts  proved,  in  case  of  want  of 
direct  evidence,  that  the  accident  was  actually 
caused  by  the  positive  fault,  imprudence  or 
neglect  of  the  defendant.  Montreal  RoUing 
Mills  Co,  V.  Corcoran,  xxvi.,  595. 

126.  Controverted  election  —  Corrupt  prac- 
iices — Presumption. 

See  Election  Law,  37. 

127.  Presumption  —  Dedication  —  Expro- 
priation— User — Lost  record. 

See  Highway,  1. 

128.  Sale  of  substituted  land  —  Possession 
— Bad  faith— Prescription — Action  by  substi- 
tute— Revendication  —  Damages  —  Art.  2268 
C.  C. 

See  Substitution,  4. 

129.  WiU — Eatecutors  and  trustees  under — 
Dealing  with  assets  —  Lapse  of  time  —  Pre- 
sumption— Burden  of  proof. 

See  Tbust,  12. 

130.  Muni^pal  corporation  —  Ownership  of 
streets — Ad  medium  filum  viae — Presumption 
— Rebuttal. 

See  Municipal  Ck)BPORATioN,  165. 

131.  Purchase  of  land  —  Registered  hypo- 
thec— Knowledge  of  —  Presumption  of  good 
faith — Admission  —  Judicial  avowal — Posses- 
sion. 

See  Title  to  Land,  29. 

132.  Lease  for  lives  —  Renewal — Insertion 
of  new  life — Evidence  of  insertion — Duration 
of  life — Presumption. 

See  Lease,  31. 

133.  Destruction  of  writings — Omnis  pare- 
sumuntur  contra  spoliatorem. 

See  No.  165,  infra. 

134.  Constitutional  law — Navigable  waters 
— Title  to  bed  of  stream — Crown — Dedication 
of  public  lands — Presumption  o]f  dedication — 
llser  —  Obstruction  to  navigation  —  Public 
nuisance — Balance  of  convenience. 

See  Navigable  Watebs,  2. 

135.  Contact — Sale  by  sample — Objections 
to  invoice — Reasonable  time — Acquiescence — 
Presumptions. 

See  CoNTBACT,  213. 

136.  Construction  of  deed — Title  to  lands — 
Ambiguity  of  description  —  Possession — Con- 
duct of  parties  —  Presumptions  from  occupa- 
tion— Possession. 

See  No.  227,  infra. 

137.  Donation  in  form  of  sale  —  Gifts  in 
contemplation  of  death  —  Mortal  iUness  of 


donor  —  Presumption  of  nullity — Validating 
circumstances  —  Dation  en  patement  —  Arts. 
762,  989  C.  C. 

See  Sale,  86. 

138.  Old  trails  in  Ruperfs  Land — User — 
Dedication — Presumption  —  Necessary  way — 
Substituted  roadway — Reservation  in  Crown 
grant. 

See  Highway,  3. 

139.  Negligence  —  Use  of  dangerous  mate- 
rial— Presumption  of  fault. 

See  No.  177,  infra. 

140.  Lease — Negligence — Hire  of  tug — Con- 
ditions— Repairs  —  Compensation — Presump- 
tion of  fault — Evidence — Measure  of  damages. 

See  Negligence,  143. 

141.  Powers — Donatio  mortis  causd  —  Fu- 
ture succession — Illegal  consideration— -Rati- 
fication by  will — Seisin. 

See  Donation,  3. 

142.  Negligence  —  Use  of  dangerous  mate- 
rials — Proximate  cause  of  accident — Injuries 
to  workmctn — Employers'  liability — Presump- 
tions— Findings  of  jury  sustained  by  courts 
below. 

See  No.  83,  ante. 


143.  Life  insurance — Condition  of  policy — 
Payment  of  premium — Delivery  of  policy — 
Art.  1233  C.  0, 


See  No.  28,  ante. 

144.  Customs  duties — Lex  fori — Lex  loci — 
Interest  on  duties  improperly  levied — Mistake 
of  law  —  Repetition  —  Presumption  of  good 
faith— Arts.  1047,  1049  C.  C. 

See  Customs  Duties,  5. 

145.  Gift  —  ConfidentUil  relations — Parent 
and  child  —  Public  policy  —  Principal  and 
agent. 

See  Gift,  1. 


9.  Secondaby  Evidence. 

146.  Foundation  for  secondary  evidence 
— Execution  of  agreement — Laches — Right  to 
relief  inconsistent  with  claim.] — On  the  hear- 
ing of  an  equity46uit  secondary  evidence  of  a 
document  was  tendered  on  proof  that  its  pro- 
per custodian  was  out  of  the  jurisdiction  and 
supposed  to  be  in  Scotland ;  that  a  letter  had 
been  written  to  him  asking  for  it,  and  to  his 
sister  and  other  persons  connected  with  him 
inquiring  as  to  his  whereabouts,  but  informa- 
tion  was  not  obtained.  Held,  affirming  the 
decision  of  the  Supreme  Court  of  New  Bruns- 
wick, that  this  was  not  a  sufficient  foundation 
for  secondary  evidence ;  that  the  letters  should 
have  stated  that  this  specific  paper  was 
wanted;  that  an  independent  person  should 
have  been  employed  to  make  inquiries  in  Scot- 
land for  the  custodian  of  the  document,  and 
to  ask  for  it  if  he  had  been  found;  and  that 
a  commission  might  have  been  Issued  to  the 
Court  of  Session  in  Scotland,  and  a  commis- 
sion appointed  by  that  court  to  procure  the 
attendance  of  the  custodian  and  his  examina- 
tion  as  a  witness. — The  suit  was  for  a  specific 
performance  of  an  agreement  by  C,  one  of 
the  beneficiaries  under  a  will  vesting  the  tes- 
tator's estate  in  trustees  for  division  among 
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li«r  children,  to  sell  lands  of  the  estate  in 
New  Brunswick  to  the  plaintiff,  P. ;  and  the 
document  as  to  which  secondary  evidence  was 
offered  was  an  alleged  agreement  by  the  trus- 
tees and  other  beneficiaries  to  convey  the  said 
lands  to  0.  The  evidence  was  received,  but 
only  established  the  execution  of  the  alleged 
agreement  by  one  of  the  trustees  and  one  of 
the  beneficiaries,  and  the  proof  of  the  con- 
tents was  not  consistent  with  the  document- 
ary evidence,  and  the  case  made  out  by  the 
bill.  Held^  that  if  the  evidence  was  admis- 
sible it  would  not  establish  the  plaintiff's 
case;  that  the  alleged  agreement,  not  being 
sig;ned  by  both  the  trustees,  could  Convey  no 
estate  legal  or  equitable,  to  C ;  and  that  the 
proof  of  its  contents  was  not  satisfactory. 
i^orier  v.  Hale,  xxiii.,  265. 

147.  Election  petition — Preliminarif  oljeo- 
iion9 — Service  of  petition — BaUiff^a  return — 
Cross-examination — Production  of  copy/} — ^A 
return  by  a  bailiff  that  he  had  served  an  elec- 
tion petition  by  leaving  true  copies,  "duly 
certified,"  with  the  sitting  member  is  a  suffi- 
cient return.  It  need  not  state  by  whom  the 
copies  were  certified.  Articles  56  and  78  G.  G. 
P. — Counsel  for  the  person  served  will  not  be 
allowed  to  Cross-examine  the  bailiff  as  to  the 
contents  of  the  copies  served  without  produc- 
ing them  or  laying  a  foundation  for  secondary 
evidence.  Beauhamoia  Election  Case,  xxvii., 
231^ 

148.  Last  grant  of  land — Statute  of  Frauds 
— Parol  testimony — Trust, 

See  TiTu:  to  LAin>,  28. 

149.  Missing  deed — Copy  certified  hy  regis- 
trar— Affidavit  of  search — Estoppel, 

See  Deed,  36. 


10.  BuTFicmscY  OP  Pboof. 

150.  Dihats  de  compte — Taking  accounts — 
lAahUity  of  joint  executors — Interest — Books 
of  account.]  —  Entries  in  merchants'  books 
regularly  kept,  and  unchanged  during  a  term 
of  years,  with  an  annual  iiendering  of  ac- 
counts conforming  to  such  entries  to  creditors, 
make  proof  against  such  merchants,  particu- 
larly after  the  death  of  the  creditors.  (8ee 
21  L.  0.  Jur.  92.)     Darling  v.  Brown,  ii.,  26. 

151.  Parol — Determination  of  suit — Proof 
of  judgment.] — In  an  action  of  damages  for 
malicious  arrest  and  imprisonment  of  plain- 
tiff, under  a  capias,  issued  by  a  stipendiary 
magistrate  in  >iOva  Scotia,  whose  judgment, 
it  was  alleged,  was  reversed  in  appeal,  oral 
evidence  "  that  the.  decision  of  the  magistrate 
was  reversed  "  was  held  to  be  inadmissible  to 
prove  a  final  judgment.  Judgment  appealed 
from  (2  R.  &  C.  528)  reversed.  Gunn  v. 
Cox,  iii.,  296. 

152.  Onus  prohandi  —  Ao^ton  on  bond — 
Execution  of  bond — Seal.] — Action  on  a  bond 
against  sureties  of  defaulting  clerk.  Defence, 
that  the  bond  was  not  executed  by  them  as  it 
had  no  seals  attached  when  the  sureties  signed. 
Held,  affirming  the  judgment  appealed  from 
(19  N.  S.  Rep.  171),  Henry,  J.,  dubitante, 
that  plaintiff  had  proved  a  primd  facie  case 
of  a  bond  properly  executed  on  its  face,  and 
as  defendants  had  not  negatived  due  exe<ru- 
tion,  it  being  quite  consistent  with  the  evi- 


dence that  it  was  duly  executed,  the  onus  of 

S roving  want  of  execution  was  not  thrown  off 
efendants,  and  as  neither  the  subscribing 
witness  nor  the  principal  obligor  was  called 
at  the  trial  to  corroborate  the  evidence  of  the 
defendants,  plaintiff  was  entitled  to  recover. 
Marshall  v.  Municipality  of  Shelburne,  xiv., 
737. 

153.  Instrument  signed  in  blank — Execu- 
tion of  bof)d — Magistrate's  certificate — Weight 
of  evidence — Acceptance  of  bond — Proximate 
cause — Estoppel.'] — ^Action  by  the  Grown  on  a 
bond  of  suretyship.  Defendant  pleaded  non 
est  factum;  swore  he  signed  the  bond  in 
blank ;  that  he  made  no  affidavit  of  justifica- 
tion, and  that  the  magistrate's  certificate  of 
execution  of  the  bond,  as  required  by  statute, 
was  irregular  and  unauthorized.  The  witness 
to  C.'s  execution  of  the  bond,  and  the  magis- 
trate, each  swore  to  the  correctness  of  his 
own  action,  and  that  G,  must  have  properly 
executed  the  bond  or  the  affidavit  would  not 
have  been  made  or  the  certificate  given.  Held, 
per  Ritchie,  G.J.,  Strong,  Foumier  and 
Gwynne.  J  J.,  reversing*  the  judgment  appealed 
from  (6  R.  &  6.  313),  that  the  weight  of 
evidence  was  in  favour  of  .the  due  execution 
of  the  bond  by  G. — Per  Patterson,  J.,  that  G. 
was  estopped  from  denying  that  be  had  exe- 
cuted the  bond.  Held,  also,  per  Patterson,  J., 
reversing  the  judgment  appealed  from,  that 
the  execution  of  the  bond,  and  not  the  certifi- 
cate of  the  magistrate,  was  the  proximate,  or 
real,  cause  of  its  acceptance  by  the  Grown. 
The  Queen  v.  Chesley,  xvi.,  306. 

154.  Representations — Partnership — Names 
of  partners — Letter  heads.] — ^The  representa- 
tion of  an  agent  that  his  principals  are  a  firm 
in  a  distant  province,  and  that  such  firm  is 
composed  of  A.  and  B.,  coupled  with  the  evi- 
dence of  receipt  by  the  person  to  whom  the 
representation  is  made  of  letters  from  one  of 
the  alleged  members  of  the  firm,  written  on 
paper  on  which  the  names  of  such  members 
are  printed,  in  answer  to  letters  from  such 
persons,  is  primd  facie  evidence  that  A.  and 
B.  constitute  said  firm.^  (See  28  N.  B.  Rep. 
102.)     McDonald  v.  Gitbert,  xvi.,  700. 

155.  Statute  of  Frauds — Contract  affecting 
lands — Specific  performance  —  Part  perform- 
ance.]— B.  in  British  Golumbia  wrote  several 
letters  to  a  sister  in  England  asking  for  some 
of  her  children  to  be  sent  to  him  and  in  one  he 
said,  •*  I  want  to  get  some  relation  here,  for 
what  property  I  have,  in  case  of  sudden  death, 
would  be  eat  up  by  outsiders,  and  my  rela- 
tions would  get  nothing." — On  hearing  of  these 
letters  T..  a  son  of  B.'s  sister  and  a  coal 
miner  in  England,  came  to  British  Golumbia 
and  lived  with  B.  for  six  years.  All  that  time 
he  worked  on  B.'s  farm  and  received  a  share 
of  the  profits.  After  that  he  went  to  work  in 
a  coal  mine  in  Idaho.  While  there  he  re- 
ceived a  letter  from  B.  containing  the  follow- 
ing :  **  I  want  you  to  come  at  once  as  I  am 
very  bad.  I  really  do  not  know  if  I  sliall  get 
over  it  or  not  and  you  had  better  hurry  up 
and  come  to  me  at  once,  for  I  want  you  and 
I  dare  say  you  will  guess  the  reason  why. 
If  anything  should  happen  to  me  you  are  the 
person  who  should  be  here."  On  receipt  of 
this  letter.  T.  immediately  started  for  the 
farm,  but  B.  had  died  and  was  buried  before 
he  reached  it.  After  his  return  he  received 
the  following  telegram  which  had  not  reached 
him  before  he  left  for  home :  **  Come  at  once  if 

I  you  wish  to  see  me  alive,  property  is  yours. 

'  Answer  immediately.        (Sgd.)    B."       Under 
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these  circumstances,  T.  claimed  the  farm  and 
stock  of  B.  and  brought  suit  for  specific  per- 
formance of  an  alleRcd  agreement  by  B.  that 
the  same  should  belong  to  him  at  B.  s  death. 
Held,  affirming  the  judgment  appealed  from, 
that  as  there  was  no  agreement  in  writing  for 
the  transfer  of  the  property  to  T.,  and  the 
facts  shewn  were  not  sufficient  to  constitute 
a  part  performance  of  such  agreement,  the 
fourth  section  of  the  Statute  of  Frauds  wa^? 
not  complied  with,  and  no  performance  of  the 
contract  could  be  decreed.  Turner  v.  Prevost, 
xvii.,  283. 

156.  Injury  by  vicious  dog  —  Ownership^ 
Scient€r--Evid€ncc  for  jury.]  —  W.  brought 
action  for  injuries  to  her  daughter  committed 
by  a  dog  owned  or  harboured  by  V.  ^IJefence 
was  that  V.  did  not  own  the  dog,  and  had  no 
knowledge  that  he  was  vicious.  The  dog  was 
formerly  owned  by  a  man  in  V.  s  employ  who 
lived  and  kept  the  dog  at  V.'s  house,  and  went 
away  leaving  the  dog  behind  with  V.  s  son, 
to  be  kept  until  sent  for.  and  afterwards  the 
dog  lived  at  the  house  going  every  day  to  V.  s 
place  of  business  with  hira,  or  his  son  who 
assisted  in  the  business.  The  savage  disposi- 
tion of  the  dog  on  two  occasions  was  sworn 
to  V  being  present  at  one  and  his  son  at  the 
other!  V.  swore  that  he  knew  nothing  about 
the  dog  being  left  by  the  owner  with  his  son 
until  he  heard  it  at  the  trial.  The  trial  judge 
ordered  a  nonsuit,  which  was  set  aside  by  the 
full  court  and  a  new  trial  ordered.  Jaeld, 
affirming  the  judgment  appealed  from  (2»  N. 
B  Rep.  472),  that  there  was  ample  evidence 
for  the  jury  that  V.  harboured  the  dog  with 
knowledge  of  its  vicious  propensities  and  the 
nonsuit  was  rightly  set  aside.  Vaughan  v. 
Woody  xviii.,  703. 

157.  Suretyfihip  —  Condition  —  Letter  of 
guarantee — rroof  of  tostt — -4ccOMwt  sales.] — 
H.  upon  receipt  of  an  order  by  telegram  from 
the  Exchange  Bank  to  load  cattle  on  a 
steamer  for  M.  with  guarantee  against  loss 
shipped  Cattle,  3  days  after  suspension  of  the 
bank,  consigned  to  their  own  agents  at  Liver- 
pool. Subsequently  ftiey  filed  a  claim  with 
the  liquidators  of  the  bank  for  an  alleged  loss 
of  $7,065  on  the  shipments,  and  the  claim  be- 
ing contested  their  only  witness,  one  of  their 
employees  who  knew  nothing  personally  about 
what  'the  cattle  realized,  put  in  account  of 
sales,  received  by  mail,  as  evidence  of  loss. 
Held,  affirming  the  judgment  appealed  from 
(M.  L.  R.  T  Q.  B.  317),  that  assuming  there 
was  a  valid  guarantee  given  by  the  bank, 
(upon  which  the  court  did  not  express  any 
opinion)  the  evidence  as  to  the  alleged  loss 
was  insufficient  to  entitle  U.  to  recover. 
— Per  Taschereau,  J.  That  the  guarantee  was 
subjected  to  a  delivery  of  the  cattle  to  M.  and 
that  H.  having  shipped  the  cattle  in  their  own 
name  could  not  recover  on  the  guarantee. 
Hathaway  v.  Chaplin,  xxi.,  23. 

158.  Supreme  and  Exchequer  Courts  of 
Canada — Solicitor  and  client — Costs — Quan- 
tum meruit  —  Parol  ei'idence  —  Art.  S'}07,  R. 
S.  Q-1 — In  proc'eedings  before  the  Supreme 
and  Exchequer  Courts,  there  being  no  tariflC 
as  between  attorney  and  client,  an  attorney 
has  the  right  to  establish  the  quantum  meruit 
of  his  services  by  oral  evidence  in  an  action 
for  his  costs.     Paradis  v.  Bosse,  xxi.,  419. 

159.  Interrogatories  on  articulated  facts — 
Evasive  answers  taken  as  affirmative---C .  C. 
P.  Arts.  22S,  2i25.]— Plaintiff  alleged  that  he 


made  for  defendant  50,980  railway  ties,  ac- 
cording to  a  contract  between  defendant  (act- 
ing by  R.  McG.  his  brother,  agent  and  manda- 
tory) on  one  part,  and  L.  &  D.  on  the  other 
part,  said  L.  &  D.  having  made  over  to  plain- 
tiff all  right,  claims  and  interests  in  the  con- 
tract ;  that  33,900  ties  were  delivered  by  plain- 
tiff to  defendant  on  the  line  of  railway,  and 
17,080  on  river  banks  and  were  of  the  price 
and  value  stipulated  in  the  contract.  Further, 
that  he  made  for  defendant  and  delivered  to 
him  2,822  Cull  ties,  for  which  defendant  pro- 
mised to  pay  f8  per  100  and  which  were 
worth  that  price.  Lastly,  having  paid  for  de- 
fendant, for  rent  of  ground,  $40,  making  in 
all,  according  to  price  stipulated  and  value  of 
ties,  $6,855.»).  He  credited  defendant  $3,765, 
leaving  $3,090.89  claimed. —  Defendant  met 
the  whole  claim  by  a  general  denial,  and  al- 
leged that  the  contract  was  never  entered  into 
by  himself,  but  by  the  said  R.  McG.  in  his 
personal  name  and  capacity ;  that  plaintiff  did 
not  fulfil  his  contract  nor  make  the  ties  as 
stipulated,  and  that  the  amount  which  he  re- 
ceived was  sufficient  payment  for  the  ties 
which  had  been  delivered.  On  articulated 
facts  defendant  answered,  with  one  or  two  ex- 
ceptions :  '*  I  do  not  know."  The  Suijerior 
Ck)urt,  on  motion  to  take  the  interrogatories 
pro  confessisy^  held  that  these  answers  were 
evasive  and  insufficient,  and  that  the  facts, 
as  articulated,  must  therefore  be  declared  to 
be  true  and  proved,  and  on  these  and  on  the 
evidence  adduced  condemned  defendant  to  pay 
plaintiff  $3,090.89  for  balance  on  price  and 
value  of  the  ties,  which  judgment  was  affirmed 
by  the  Queen's  Bench.  Held,  affirming  the 
judgment  appealed  from  (4  Legal  News  95), 
that  defendant  did  not  answer  the  interroga- 
tories which  referred  to  the  matters  in  issue, 
in  a  categorical,  explicit,  and  precise  manner 
as  he  was  bound  to  do.  If  he  had  no  personal 
knowledge  he  should  have  obtained  the  in- 
formation from  his  general  agent,  clerks  and 
others  acting  for  him  in  executing  the  con- 
tract. These  interrogatories,  therefore,  were 
properly  taken  as  amrmatively  answered  and 
proved  the  plaintiff's  case.  McOreevy  v. 
PailU,  Cass.  Dig.  (2  ed.)  141. 

160.  Contract  for  extra  work — Deci»ion  of 
engineer — Interrogatories  on  fails  et  articles 
— Taking  pro  confessis—Art.  229  C.  C.  P.— 
Practice.] — The  contention  that  the  faits  et 
articles  submitted  to  the  appellant  should  be 
taken  pro  confcssis,  because  the  answers  there- 
to were  not  direct,  categorical  and  precise  is 
not  open  to  a  party  who  fails  to  move  to  that 
effect  in  the  court  of  first  instance.  The  case 
of  McGreevy  v.  PailU  (4  Legal  News  95), 
affirmed  by  Supreme  Court  (No.  159,  ante), 
was  not  in  point  as,  in  that  case,  a  motion  had 
been  regularly  made  and  granted  in  the  Su- 
perior Court.  Nor  has  Douglas  v.  Ritchie 
(18  L.  C.  Jur^  274),  any  application,  as  there 
defendant  made  default  and  had  not  answered 
at  all.  Here  defendant  had  answered,  and  if 
plaintiffs  desired  to  have  the  answers  set 
aside,  they  ought  to  have  applied  to  the  court 
by  motion.  —  2.  The  appellant  was  entitled 
to  reversal  as  to  $1,882.15.  allowed  by  over- 
sight.—^3.  The  $3,765.20  added  by  the  Queen's 
Bench  to  Superior  Court  judgment  should  also 
be  deducted  the  difference  between  20  and  24 
cents  per  yard  for  earth  work  done  in  1878, 
there  being  sufficient  evidence  to  establish 
that  the  engineer,  who  was  to  fix  prices  of 
extras,  finally  had  fixed  the  price  of  such 
work  at  20  cents. — Appeal  allowed  with  costs 
and  judgment  varied.  McGreevy  v,  UcCar- 
ron,. Cass.  Dig.  (2  ed.)  144. 
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161.  PlaintiiTs  testimony — Want  of  corro- 
boration —  Contradictory  evidence — Verdict 
against  weight  of  evidence — New  trial.] — In 
an  action  for  price  of  goods  sold  by  the  plain- 
tiff to  the  defendant's  brother,  plaintiff  gave 
evidence  of  an  agreement  with  the  defendant 
wherein  the  latter  undertook  to  give  notes  at 
fonr  months  to  retire  notes  at  three  months 
given  by  his  brother,  the  purchaser  of  the 
goods;  the  agreement  was  carried  out  for  a 
time,  but  defendant  finally  refused  to  continue 
it  any  longer.  The  evidence  shewed  that  de- 
fendant always  gave  his  notes  to  his  brother 
who  carried  them  to  the  plaintiff.  Defend- 
ant, on  the  other  hand,  swore  that  he  never 
made  any  such  agreement,  but  only  gave  notes 
to  his  brother  to  help  him  in  his  business. 
Hie  evidence  of  the  plaintiff  was  entirely  un- 
corroborated. A  verdict  was  found  for  the 
plaintiff  and  the  Supreme  Court  of  New 
Brunswick  refused  a  new  trial.  —  Held^ 
Ritchie,  C.J.^  and  Taschereau,  J.,  dissenting, 
that  the  weight  of  evidencte  was  not  suflS- 
ciently  in  favour  of  the  plaintiff  to  justify  the 
verdict,  and  there  must  be  a  new  trial. — Ap- 
peal allowed  with  costs  and  new  trial  granted. 
(See  24  N.  B.  Rep.  482;  26  N.  B.  Rep.  326.) 
Fraser  v.  Stephenson,  Cass.  Dig.  (2  ed.)  575. 

162.  Seal  Fishery  (North  Pacific)  Act, 
1893.  56  d  57  Vict.  c.  2S  (Imp.)  ss.  L  S.  and 
4 — Judicial  notice  of  order-inrcouncil  there- 
under— Protocol  of  examination  of  offending 
ship  by  Russian  tear  vessel,  sufficiency  of — 
Presence  within  prohibited  zone — Bona  fides 
— Statutory  presumption  of  liability  —  Evi- 
dence— Question  of  fact]  —  The  Admiralty 
Court  is  bound  to  take  judicial  notice  of  an 
order-in-council  from  which  the  court  derives 
its  jurisdiction,  issued  under  the  authority  of 
the  Act  56  &  57  Vict.  c.  23  (Imp.),  The  Seal 
Fishery  (North  Pacific)  Act,  1893.— A  Rus- 
sian cruiser  manned  by  a  crew  in  the  pay  of 
the  Russian  Government,  and  in  command  of 
an  officer  of  the  Russian  Navy  is  a  "  war 
vessel"  within  the  meaning  of  said  order-in- 
council,  and  a  protocol  of  examination  of  an 
offending  British  ship  by  such  cruiser  signed 
by  the  officer  in  command  is  admiwible  in 
evidence  in  proceedings  taken  in  the  Admiralty 
Court  in  an  action  for  condemnation  under 
the  Seal  Fishery  (North  Pacific)  Act,  1893, 
and  is  proof  of  its  contents.  —  The  ship  in 
question  in  this  case  having  been  seized  within 
the  prohibited  waters  of  the  thirty  mile  zone 
round  the  Komandorsky  Islands,  fully  equip- 
ped and  manned  for  sealing,  not  only  failed  to 
fulfil  the  onus  cast  upon  her  of  proving  that 
she  waa  not  used  or  employed  in  killing  or  at- 
tempting to  kill  any  seals  within  the  seas 
specified  in  the  order-in-council,  but  the  evi- 
dence was  sufficient  to  prove  that  she  was 
guilty  of  an  infraction  of  the  statute  and 
order-in-council.  The  **  Minnie"  v.  The 
Queen,  xxiii.,  478. 

163.  New  trial  —  Negligence — Question  for 
jury — Withdrawal  of  case  from  jury.]— Ac- 
tion against  defendant  for  negligence,  caus- 
in/?  the  dfeath  of  a  servant.  The  trial  judge 
withdrew  the  cJase  from  the  jury  and  direct- 
ed a  verdict  for  defendant  on  the  ground  that 
there  was  no  evidence  of  negligence.  The  full 
court  granted  a  motion  for  a  new  trial  with 
costs,  and  remitted  the-  cause  for  further  in- 
quiry, and  held,  (Graham,  J.,  dissenting), 
that  the  trial  judge  erred  in  withdrawing  the 
case  from  the  jury,  as  there  was  evidence  of 
negligence  and  want  of  proper  and  reasonable 
care,  which  should  have  been  submitted  to 
the  jury.      The    Supreme    Court   of   Canada 
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held,  affirming  the  decision  appealed  from  (26 
N.  S.  Rep.  268).  that  the  new  trial  had  been 
properly  ordered.  New  Glasgow  Iron,  Coal 
d  Ry.  Co,  V.  Tobin,  7th  November,  1894. 

164  Bar  to  action  —  Foreign  judgment 
— Estoppel  —  Res  judicata  —  Judgment  ob- 
tained after  action  begun — R.  8.  N.  8.  (5 
ser.)  c.  104,  «.  12,  s.-s.  7;  orders  24  and  10, 
rule  2;  order  35,  rule  38.1—The  provision  of 
R.  S.  N.  S.  (5  ser.)  c.  104,  order  35.  rule 
38,  that  evidence  of  a  judgment  recovered  in 
a  foreign  country  shall  not  be  conclusive,  in 
an  action  on  such  judgment  in  Nova  Scotia,- 
of  its  contectness,  but  that  the  defendant  may 
defend  such  suit  as  fully  as  if  brought  for 
the  orij^inal  cause  of  acftion,  cannot  be  in- 
voked in  favour  of  the  defendant  in  Nova 
Scotia,  who  has  brought  an  unsuccessful  ac- 
tion in  a  foreign  court  against  the  plaintiff. 
Law  V.  Hansen,  xxv.,  69. 

165.  Evidence  —  Presumptions  —  Omnia 
prissumuntur  contra  spoliatorem.]  —  St.  L. 
filed  a  petition  of  right  to  recover  balance  on 
a  contract  for  public  works.  Certain  time 
books  and  original  documents  from  which  his 
accounts  had  been  made  up.  and  also  his  books 
of  account  had  disappeared.  The  judge  found 
that  these  books  and  documents  had  been  de- 
stroyed in  view  of  a  commission  to  inquire 
into  the  manner  in  which  the  works  had  been 
carried  on,  and  dismissed  the  petition.  Held„ 
reversing  the  judgment  appealed  from  (4  Ex. 
C.  R.  185).  that  the  evidence  did  not  warrant 
the  finding  that  the  documents  had  been  de- 
stroyed with  a  fraudulent  intent,  and  to  pre- 
vent inquiry;  that  all  that  could  have  been 
proved  by  what  was  destroyed  had  been  sup- 
plied by  other  evidence;  and  that  the  rule 
omnia  prwsumuntur  contra  spoliatorem  did 
not  justify  the  judge  in  assuming  that,  if  pro- 
duced, the  documents  destroyed  would  have 
falsified  St.  L.'s  acteounts,  the  evidence  on  the 
trial  shewing  instead  that  the  accounts  would 
have  been  corroborated.  St.  Louis  v.  The 
Queen,  xxv.,  649.     t 

166.  Onus  of  proof — Expert  testimony — 
Concurrent  finaings.'\  —  Defendants  counter- 
claimed  damages  caused  by  the  defective  con- 
struction of  a  boiler  for  their  steamer,  which 
had  collapsed:  Held,  reversing  the  decision 
appealed  from-  (4  B.  C.  Rep.  101)  that  con- 
clusive effect  should  not  be  given  to  the  evi- 
dence of  witnesses,  called  as  experts  as  to 
the  cause  of  the  collapse,  who  were  not  pres- 
ent at  the  time  of  the  accident;  whose  evi- 
dence was  not  founded  upon  knowledge,  but 
was  mere  matter  of  opinion ;  who  gave  no 
reasons  and  stated  no  facts  to  shew  upon 
what  their  opinion  was  baaed,  and  where  the 
result  would  be  to  condemn  as  defective  in 
design  and  faulty  in  construction  all  boilers 
built  after  the  same  pattern  which  the  evi- 
dence shewed  were  in  general  use. — ^The  judg- 
ment therefore  allowing  the  counterclaim  was 
set  aside,  though  against  the  concurrent  find- 
ings of  two  courts  below.  William  Hamilton 
Mfg.  Co.  V.  Victoria  Lumbering  and  Mfg.  Co., 
xxvi.,  96. 

167.  Circumstantial  evidence  —  Negligence 
— Cause  of  accident — Conjecture  —  Onus  of 
proof.]— Plaintiff's  husband  was  accidentally 
killed  whilst  engineer  in  charge  of  defendant's 
engine  and  machinery.  The  evidence  was  al- 
together circumstantial,  and  left  the  manner 
in  which  the  accident  occurred  a  matter  to 
be  inferred  from  circumstances  proved.  Held, 
that  in   order  to  maintain  the  action  it  was 
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xtecessary  to  prove  by  direct  evidence,  or  by 
weighty,  concise  and  consistent  presumptions 
arising  from  the  facts  proved  that  the  acci- 
dent was  actually  caused  by  the  positive  fault, 
imprudence  or  neglect  of  the  person  sought 
to  be  charged  with  responsibility.  Montreal 
Rolling  Mills  Co.  v.  Corcoran,  xxvi.,  595. 

168.  Will — Undue  influence.] — In  order  to 
set  aside  a  will  on  the  ground  that  its  execu- 
tion was  obtained  by  undue  influence  on  the 
mind  of  the  testator,  it  is  not  sufficient  to 
shew  that  the  circumstances  attending  the  ex- 
ecution are  consistent  with  the  hypothesis  that 
it  was  so  obtained.  It  must  be  shewn  that 
they  are  inconsistent  with  a  contrary  hypo- 
thesis. Judgment  appealed  from  (3  B.  G. 
Bep.  513)  aflirmed.  Adams  v.  McBeath, 
rxvii.,  13. 


169.  Landlord  and  tenant — Loss  by  fii 
Cause  of  fire  —  Negligence  —  Civil  responsi- 
bility —  Legal  presumption  —  Rebuttal  of — 
Onus  of  proof — Hazardous  occupation.] — To 
rebut  tne  presumption  created  by  art.  1629 
C.  C,  it  is  not  necessary  for  the  lessee  to 
prove  the  exact  or  probable  origin  of  the  fire, 
or  that  it  was  due  to  unavoidable  accident  or 
irresistible  force.  It  is  sufficient  for  him  to 
prove  that  he  has  used  the  premises  leased  as 
a  prudent  administrator  (en  bon  phre  de 
famille),  and  that  the  fire  occurred  without 
any  fault  that  could  be  attributed  to  him  or 
to  persons  for  whose  acts  he  should  be  held 
responsible.— Judgment  appealed  from  (Q.  R. 
6  Q.  B.  88)  affirmed.  Strong.  C.J.,  dissenting. 
Murphy  v.  Labbi,  xxviL,  126. 

170.  Negligence  —  Defective  machinery  — 
Evidence  for  jury,] — T.  was  employed  as  a 
weaver  in  a  cotton  mill,  and  was  injured 
while  assisting  a  less  experienced  hand,  by 
the  shuttle  flying  out  of  the  loom  at  which 
the  latter  worked,  and  striking  her  on  the 
head.  The  mill  contained  some  400  looms, 
and  for  every  forty-six  there  was  a  man, 
called  the  **  loom  fixer,"  whose  duty  it  was  to 
keep  them  in  proper  repair.  The  evidence 
shewed  that  the  accident  was  caused  through  a 
bolt  breaking  by  the  shuttle  coming  in  contact 
with  it,  and  as  this  bolt  served  as  a  ^uard  to 
the  shuttle,  the  latter  could  not  remain  in  the 
loom.  The  jury  found  that  the  breaking  of 
the  bolt  caused  the  accident,  and  that  the 
**  loom  fixer  "  was  guilty  of  negligence  in  not 
having  examined  it  within  reasonable  time 
before  it  broke.  T.  obtained  a  verdict,  which 
was  affirmed  by  the  CJourt  of  Appeal.  Held, 
(Gwjnne,  J.,  dissenting),  that  the  **  loom 
fixer"  had  not  performed  his  duty  properly; 
that  the  evidence  as  to  negligence  could  not 
have  been  withdrawn  from  the  jury ;  and  that. 
as  there  was  evidence  to  justify  the  find- 
ing, the  verdict  should  stand. — Per  Gwynne, 
J.,  that  the  finding  of  the  jury  that  the  negli- 
gence consisted  in  the  omission  to  examine 
the  bolt  was  not  satisfactory,  as  there  was 
nothing  to  shew  that  such  examination  could 
have  prevented  the  accident,  and  there  should 
be  a  new  trial.  Canadian  Coloured  Cotton 
MUls  Co.  V.  Talbot,  xxvii..  198. 

171.  WUl  —  Sheriff's  deed  —  Evidence  — 
Proof  of  heirship  —  Rejection  of  evidence — 
New  trial  —  Champerty  —  Maintenance.] — A 
will  purporting  to  convey  all  the  testator's 
estate  to  his  wife  was  attacked  for  uncer- 
tainty by  persons  claiming  under  alleged  heirs- 
at-law  of  the  testator  and  through  convey- 
ances from  them  to  persons  abroad.  The 
courts  below   held    that   the   will   was   valid. 


Held,  affirming  judgment  appealed  from  (23 
Ont.  App.  R.  785).  that  as  the  evidence  of 
the  relationship  of  the  alleged  grantors  to  the 
deceased  was  only  hearsay  and  the  best  evi- 
dence had  not  been  adduced;  that  as  the 
heirship-at-law  was  dependent  upon  the  al- 
leged heir  having  survived  his  father  and  it 
was  not  established,  and  the  court  woald  not 
presume  that  his  father  died  before  him ;  and 
that  as  the  persons  claiming  under  the  will 
had  no  information  as  to  the  identity  of  the 
parties  in  interest  who  were  represented  in 
the  transactions  by  men  of  straw,  one  of 
whom  was  alleged  to  be  a  trustee,  and  there 
was  no  evidence  as  to  the  nature  of  his  trust, 
and  there  was  strong  suspicion  of  the  exist- 
ence of  champerty  or  maintenance  on  the  part 
of  the  persons  attacking  the  will,  the  latter 
had  failed  to  establish  the  title  of  the  persons 
under  whom  they  claimed,  and  the  appeal 
should  be  dismissed.  May  ▼.  Logie,  xxvii., 
443. 

172.  Action  on  disturbance  —  Possessory 
action — '*  Possession  annaZe  " — Arts.  946  and 
948  C.  C.  P. — Nature  of  possession  of  unen^ 
closed  vacant  lands  —  Boundary  marks — De- 
livery of  possession.] — In  1890,  G.  purchased 
a  lot  of  land  25  feet  wide,  and  the  vendor 
pointed  it  out  to  him  on  the  ground,  and 
shewed  him  the  pickets  marking  its  width  and 
depth.  The  lot  remained  vacant  and  unen- 
closed up  to  the  time  of  the  disturbance,  and 
was  assessed  as  a  25  foot  lot  to  G.,  who  paid 
all  municipal  taxes  and  rates  thereon.  In 
1895  the  adjoining  lot,  which  was  also  vacant 
and  unenclosed,  was  sold  to  another  person 
who  commenced  laying  foundations  for  a 
building,  and  in  doing  so,  encroached  by  two 
feet  on  the  width  of  the  lot  so  purchiused  by 
G.,  who  brought  a  possessory  action  within  a 
couple  of  months  from  the  date  of  the  dis- 
turbance. Held,  that  the  possession  annate, 
required  by  art.  946  of  the  Code  of  Civil  Pro- 
cedure, was  sufficiently  established  to  entitle 
the  plaintiff  to  maintain  his  action.  Gauthier 
v.  Masson,  xxvii.,  575. 

173.  Master  and  servant  —  Negligence  — 
Probable  cause  of  accident.] — ^Evidence  which 
merely  supports  a  theory  propounded  as  to 
the  probable  cause  of  injuries  received 
through  an  unexplained  accident  is  insuffi- 
cient to  support  a  verdict  for  damages  where 
there  is  no  direct  fault  or  negligence  proved 
against  the  defendant,  and  the  actual  cause 
of  the  accident  is  purely  a  matter  of  pecu- 
lation or  conjecture.  Canada  Paint  Co,  v. 
Trainor,  xxviii.,  352. 

174.  Railways — Eminent  domain  —  Expro- 
priation of  lands  —  Arbitration  —  Evidence — 
Findings  of  fact — Duty  of  appellate  court — 
51  Vict.  c.  29  (/>.)]— On  an  arbitration  in 
a  matter  of  the  expropriation  of  land  under 
the  provisions  of  **  The  Railway  Act,"  the 
majority  of  the  arbitrators  appeared  to  have 
made  their  computation  of  the  amount  of  the 
indemnity  awarded  to  the  owner  of  the  land 
by  taking  an  average  on  the  different  esti- 
mates made  on  behalf  of  both  parties  accord- 
ing to  the  evidence  before  them.  Held,  re- 
versing the  decision  of  the  (jourt  of  Queen's 
Bench  and  restoring  the  judgment  of  the  Su- 
perior Court  (Taschereau  and  Girouard,  JJ., 
dissenting),  that  the  award  was  properly  set 
aside  on  the  appeal  to  the  Superior  (Jourt,  as 
the  arbitrators  appeared  to  have  proceeded 
upon  a  wrong  principle  in  the  estimation  of 
the  indemnity  thereby  awarded.  Grand  Trunk 
Ry.  Co.  V.   Coupal,  xxviii.,  531. 
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175.  Trustee  —  Misappropriation  —  Surety 
— Knowledge  by  cestui  que  trust — Estoppelr--- 
Parties.] — Funds  held  by  F.  as  trustee  for  O. 
were  misappropriated  by  being  deposited  with 
the  firm  of  F.  F.  &  Co.,  of  which  F.  was  a 
member,  and  after  being  so  kept  for  upwards 
of  6  years,  were  lost  through  failure  of  the 
firm.  In  an  action  against  defendants,  (sure- 
ties of  F.),  to  recover  the  funds  so  misappro- 
priated and  lost,  the  defence  relied  upon 
knowledge  of  the  misappropriation  on  the 
part  of  C,  shewn  by  the  fact  that  payments 
of  interest  were  made  to  C.  from  time  to 
time,  by  cheque  by  the  insolvent  firm. — The 
court  en  banc  held,  that  the  manner  in  which 
these  pavments  were  made  was  not  evidence 
of  knowledge  by  C,  that  she  watf  bound  to 
communicate  to  the  sureties;  that  at  most  it 
shewed  nothing  more  than  assent  by  C.  to  the 
deposit  of  the  income  to  which  she  was  en- 
titled, with  the  firm  of  which  her  trustee  was 
a  member;  that  the  trial  judge  could  have 
disposed  of  the  contention  raised  on  behalf 
of  the  defendants  without  making  C.  a  party 
to  the  suit;  and,  semble^  that  knowledge  by 
C.  that  some  part  of  the  trust  fund  had  been 
placed  by  the  trustee  temporarily  with  F.  F. 
&  Co.,  awaiting  investment  on  good  security, 
would  not  be  held  to  be  knowledge,  assent  or 
aoqoieacence  by  C,  in  the  misconduct  of  the 
trustee  which  led  to  the  loss  of  the  funds. — 
The  Supreme  Court  of  Canada  affirmed  the 
decision  appealed  from  (30  N.  S.  Rep.  173, 
««b  nom.  Mastern  Trust  Co,  v.  Forrest),  and 
dismissed  the  appeal  with  costs.  Bayne  v. 
Eastern  TrusU  Co.,  xzviii..  606. 

176.  Marine  insurance  —  Partial  loss  on 
cargo — IStranding-^ury  trial.] — On  a  voyage 
from  Porto  Rico  to  Halifax  the  **  Donssella  " 
put  into  Harrington,  N.  S.,  for  shelter,  the 
wind  being  south-east  with  a  heavy  snow 
storm  prevailing.  She  was  anchored  near  the 
light  ship  with  one  andior  out,  but,  as  the 
wind  increased  a  second  anchor  ^as  put  out. 
Subsequently  during  a  heavy  gale  that  sprang 
up  from  the  north-west,  with  thick  snow, 
both  chains  parted.  The  vessel  was  then  on 
a  lee  shore  studded  with  reefs  and  shoals,  and 
the  tide  low.  She  was  abandoned  by  the 
master  and  crew,  and  the  following  morning 
was  not  visible  from  shore.  Some  time  after- 
wards she  was  picked  up  at  sea  by  salvors, 
and  was  brought  into  port  and  put  upon  the 
slip  and  repaired.  When  brought  in  she  had 
four  feet  of  water  in  her  hold,  and  her  cargo 
was  badly  damaged.  On  being  put  upon  the 
slip  it  appeared  l^bat  twelve  feet  of  the  shoe 
were  off  abaft  the  main  chains,  and  another 
twelve  feet  about  off.  forward  under  the 
main  chains.  The  butts  on  the  bottom  were 
open.  The  keel  was  more  or  less  chafed  and 
broken.  The  rudder  was  damaged  and  the 
rudder  braces  started  off.  There  was  a  scar 
on  the  bilge  on  the  port  side  which  looked  as 
if  the  vessel  had  dragged  or  pounded  on  some- 
thing. The  sides  of  the  keel  were  bruised 
more  or  less  and  pieces  off  of  it.  The  main 
keel  was  broomed  up.  The  flying  jib-boom 
and  main  boom  were  broken,  and  the  fore 
boom  was  split. — ^The  judgment  appealed  from 
(30  N.  S.  Kep.  380)  dismissed  a  motion  for 
a  new  trial,  and  held  that  there  was  sufficient 
evidence  to  warrant  the  jury  in  coming  to  the 
Conclusion  that  the  vessel  had  been  on  shore, 
and  beating  on  the  rocks  for  some  time,  and 
on  which  they  could  properly  find  a  verdict 
for  the  plaintiff,  and  that  the  trial  judge  had 
acted  proi)erly,  under  the  circumstances,  in 
refusing  to  withdraw  the  case  from  the  jury. 
Ueld,  that  the  judgment  of  the  Supreme  Court 


(N.  S.)  should  be  affirmed,  and  the  appeal 
dismissed  with  costs.  British  and  Foreign 
Marine  Ins.  Co.  v.  Rudolf,  xxviii.,  607. 

177.  Negligence  —  Use  of  dangerous  mate- 
rial— Trespass.] — Work  on  the  construction 
of  a  railway  was  going  on^  near  the  unused 
part  of  a  i^ublic  cemetery,  in  connection  with 
which  were  used  detonatinjp:  caps  containing 
fulminate.  ^I.,  a  boy  of  fifteen  years  of  age, 
in  passing  through  the  cemetery  with  some 
companions,  found  some  of  these  caps  lying 
about  on  the  bank  above  the  works,  in  front 
of  a  tool  box  used  by  one  of  the  gangs  of 
workmen,  and  put  them  in  his  pocket.  Later 
on  the  same  day  he  was  scratching  the  fulmi- 
nate end  of  one  of  them  with  a  stick  when  it 
exploded  and  injured  his  hand.  On  the  trial 
of  an  action  against  the  contractors  for  dam- 
ages, there  was  no  direct  evidence  as  to  how 
the  caps  came  to  be  where  they  were  found, 
but  it  was  proved  that  when  a  blast  was 
about  to  take  place  the  workmen  would  hur- 
riedly place  any  explosives  they  might  have 
in  their  possession  under  their  tool  box,  and 
then  run  away.  It  also  was  proved  that  caps 
of  the  same  kind  were  kept  in  the  tool  box 
near  which  those  in  question  were  found  by 
M.,  and  were  taken  out  and  put  back  by  the 
workmen  as  occasion  might  require.  Held. 
reversing  the  judgment  appealed  from,  that 
in  the  absence  of  evidence  of  circumstances 
leading  to  a  different  conclusion,  the  act  of 
placing  the  caps  where  they  were  found  could 
fairly  be  attributed  to  the  worlmien,  who 
alone  were  shewn  to  have  had  the  right  to 
handle  them ;  *  that  it  was  incumbent  on  de- 
fendants to  exercise  a  high  degree  of  caution 
to  prevent  them  falling  into  the  hands  of 
strangers ;  that  the  act  of  M.  in  exploding  the 
cap  as  he  did  did  not  necessarily  import  want 
of  due  caution,  and  if  his  negligence  contri- 
buted to  the  accident  the  jury  should  have 
so  found ;  and  that  whether  or  not  M.  was  a 
trespasser,  was  also  a  question  tor  the  jury, 
who  did  not  pass  upon  it.  Makins  v.  Piggot, 
xxix..  188. 

178.  Deed — Delivery — Retention  by  grantor 
— Presumption — Rebuttal.] — The  fact  that  a 
deed,  after  it  has  been  signed  and  sealed  by 
the  grantor,  is  retained  in  the  latter's  posses- 
sion is  not  sufficient  evidence  that  it  was 
never  so  delivered  as  to  take  effect  as  a  duly 
executed  instrument.  The  evidence  in  favour 
of  the  due  execution  of  such  a  deed  is  not  re- 
butted bv  the  facts  that  it  comprised  all  the 
grantor's  property,  and  that  while  it  professed 
to  dispose  of  such  property  immediately  the 
grantor  retained  the  possession  and  enjoy- 
ment of  it  until  his  death. —  Judgment  ap- 
pealed from  (31  N.  S.  Rep.  333)  reversed. 
Ztcicker  v.  Ziciokcr,  xxix.,  527. 

179.  Highway  —  Dedication  —  User.] — In 
order  to  establish  the  existence  of  a  public? 
highway  by  dedication  it  must  appear  that 
there  was  not  only  an  intention  on  the  part  of 
the  owner  to  dedicate  the  land  for  the  pur- 
poses of  a  highway  but  also  that  the  public 
accepted  such  de<lication  by  user  thereof  as  a 
public  highway. — In  a  case  where  the  evi- 
dence as  to  user  was  conflicting,  and  the  jury 
found  that  there  had  been  no  public  user  of 
the  way  in  question,  the  trial  judge  disregard- 
ed this  finding  and  held  that  dedication  was 
established  by  a  deed  of  lease  filed  in  evi- 
dence, and  this  dedsion  was  affirmed  by  the 
full  court.  Held,  that  as  such  decision  did 
not  take  into  account  the  necessity  of  estab- 
lishing public  user  of  the  locus,  it  could  not 


583 


EVIDENCE. 


684 


stand.  Judgment  of  the  Supreme  Court  (N. 
B.)  reversed.  Moore  v.  Woodstock  Woollen 
Mm  Co.,  xxix.,  627. 

180.  British  ship  at  foreign  port  —  Mer- 
chants* Shipping  Act  —  Distressed  seaman^— 
Recovery  of  expenses  —  Proof  of  ownership 
and  payment.] — ^A  cfertificate  of  th^  Assistant 
Secretary  of  the  Board  of  Trade  that  ex- 
penses for  the  relief  of  a  distressed  seaman 
left  in  a  foreign  port  were  incurred  and  paid, 
under  the  provisions  of  "The  Merchants' 
Shipping  Act,  1854,"  s.  213,  is  sufficient  proof 
of  payment  under  the  Act  though  the  above 
section  does  not  provide  for  a  mode  of  proof 
by  certificate.— Notwithstanding  the  provision 
in  the  Imperial  Interpretation  Act  of  1889 
that  the  repeal  of  an  Act  shall  not  affect  any 
suit,  proceeding  or  remedy  under  the  repealed 
Act,  in  proceedings  under  The  Merchants' 
Shipping  Act  of  1854,  proof  of  ownership  of 
a  ship  may  be  made  according  to  the  mode 
provided  in  The  Merchants'  Shipping  Act, 
1894,  by  which  the  former  Act  is  repealed. — 
Under  the  Act  of  1894  a  copy  of  the  registry 
of  a  ship  registered  in  Liverpool,  certified  by 
the  Registrar  General  of  Shipping  at  London 
is  sufficient  proof  of  ownership.  The  Queen 
V.  The  Sailing  Ship  "  Troop  "  Co.,  xxix.,  662. 

181.  Company — Judgment  creditor — Action 
against  shareholders — Transfer  of  shares.] — 
Judgment  creditors  of  an  incorporated  com- 
pany being  unable  to  realize  an:^thing  on  their 
judgment,  brought  action  against  H.  as  a 
shareholder  in  which  they  failed  from  inabil- 
ity to  prove  that  he  was  owner  of  any  shares. 
They  then  brought  action  against  G.  in  which 
evidence  was  given,  not  produced  in  the 
former  case,  that  the  shares  once  held  by  G. 
had  been  transferred  to  H.,  but  were  not  re- 
gistered in  the  company's  books.  On  this  evi- 
dence the  courts  below  gave  judgment  in  fa- 
vour of  G.  Held,  affirming  such  judgment, 
that  the  shares  were  duly  transferred  to  H. 
though  not  registered,  as  it  appeared  that  H. 
had  acted  for  some  time  as  president  of,  and 
executed  documents  for,  the  company,  and  the 
only  way  he  could  have  held  shares  entitling 
him  to  do  so  was  by  transfer  from  G.  Held, 
also,  that  although  there  appeared*  to  be  a 
failure  of  justice  from  the  result  of  the  two 
actions,  the  inability  of  the  plaintiffs  to  prove 
their  case  against  H.  in  the  first  case  could 
not  affect  the  rights  of  G.  in  the  subsequent 
suit.     Hamilton  v.  Grant,  xxx.,  566. 

182.  Copyright  —  Infringement — Evidence 
— Textual  copy.] — In  an  action  for  infringe- 
ment of  copyright  in  a  dictionary  the  unre- 
butted  evidence  shewed  that  the  publication 
complained  of  treated  of  almost  all  its  sub- 
jects in  the  exact  words  used  in  the  dictionary 
first  published  and  repeated  a  great  number 
of  errors  that  occurred  in  the  plaintiff's  work. 
Held,  affirming  the  judgment  appealed  from 
(Q.  R.  10  O.  B.  255),  that  the  evidence  made 
out  a  primd  fade  case  of  piracy  against  the 
defendants  which  justified  the  conclusion  that 
they  had  infringed  the  copyright.  Cadieux  v. 
Beauchemin,  xxxi.,  370. 

183.  'Negligence — Findings  of  jury — Opera- 
tion of  raUway — Lights  on  train — Evidence.] 
— A  conductor  in  defendant's  employ  while 
engaged  in  the  performance  of  the  duty  for 
which  he  was  engaged  at  the  Windsor  station 
of  the  Canadian  Pacific  Railway  in  Montreal, 
was  killed  by  a  train  which  was  being  moved 
backwards  in  the  station-yard.  There  was  no 
light  on  the  rear  end  of  the  last  car  of  the 
train  nor  was  there  any  person  stationed  there 


to  give  warning  of  the  movement  of  the  train. 
HM,  that  by  omitting  to  have  a  light  on  the 
rear  end  of  the  train  the  railway  company 
failed  in  its  duty  and  this  constituted  primd 
facie  evidence  of  negligence.  Canadian  Pact- 
fio  Ry.  Co.  V.  Boisseau,  xxxii.,  424. 

184.  Controverted  Section — Status  of  peti- 
tioner— Evidence  —  Certified  copy  of  voters* 
list — Imprint  of  Queen's  Printer — 61  Vict.  c. 
IJIf,  s.  10  (X>.)] — On  the  hearing  of  prelimin- 
ary objections  to  a  controverted  election  peti- 
tion the  production  of  a  list  appearing  on  its 
face  to  be  an  imprint  emanating  from  the 
Queen's  Printer,  certified  by  the  Clerk  of  the 
Crown  in  Chancery  to  be  a  copy  of  the  voters* 
list  used  at  the  election,  and  upon  which  the 
name  of  the  petitioner  appeared  as  a  person 
having  a  right  to  vote  at  such  election,  is 
sufficient  proof  of  the  status  of  the  petitioner. 
A  copy  of  a  list  of  electors  bearing  upon  its 
face  a  statement  that  it  is  issued  by  the 
Queen's  Printer  makes  proof  of  its  contents 
without  further  verification.  Ttco  Mountains 
Election  Case;  Ethier  v.  Legault,  xxxi.,  437. 

185.  Donatio  mortis  oausd  —  Deposit  re- 
ceipts —  Cheques  and  orders  —  Delivery  for 
beneficiaries — Corroboration — Construction  of 
statute.] — McD.;,  being  ill  and  not  expecting 
to  recover,, requested  his  wife,  his  brother  be- 
ing present  at  the  time,  to  get  from  his  trunk 
a  bank  deposit  receipt  for  $6,000  which  he 
then  handed  to  his  brother  telling  him  that 
he  wanted  the  money  equally  divided  among 
his  wife,  brother  and  sister.  The  brother 
then,  on  his  own  suggestion  or  that  of  McD., 
drew  out  three  checks  or  orders  for  $2,000 
each  payable  out  of  the  deposit  receipt  to 
the  respective  beneficiaries  which  McD.  signed 
and  returned  to  his  brother  who  handed  to 
McD.'s  wife  the  one  payable  to  her  and  the 
receipt  and  she  placed  them  in  the  trunk 
from  which  she  had  taken  the  receipt.  McD. 
died  eight  days  afterwards.  Held,  affirm infr 
the  judgment  appealed  against  (35  N.  S.  Rep. 
205)  Sedgewick  and  Armour,  J  J.,  dissenting, 
that  this  was  a  valid  donatio  mortis  causd 
of  the  deposit  receipt  and  the  sum  it  referred 
to  notwithstanding  there  was  a  small  amount 
for  interest  not  specified  in  the  gift. — ^Bv  R. 
S.  N.  S.  [1900]  c.  163,  s.  35,  an  interested 
party  in  an  action  against  the  estate  of  a  de- 
ceased person  cannot  succeed  on  the  evidence 
of  himself  or  his  wife  or  both  unless  it  is 
corroborated  by  other  material  evidence.  Held, 
that  such  evidence  may  be  corroborated  by 
circumstances  or  fair  inferencies  from  facts 
proved.  The  evidence  of  an  additional  wit- 
ness is  not  essential.  McDonald  ▼.  McDonald. 
xxxiii..  145. 

186.  Interruption  of  prescription  —  En- 
tries in  merchanfs  books  —  Acknou>ledgment 
in  writing^C.  8.  L.  C,  c.  67 — Arts.  2250, 
2260  C.  C. 

See  PBBSCsipnoN,  26. 

187.  Sale  of  goods — Agent  of  foreign  com- 
pany— Use  of  corporate  seal— Conversion  of 
chattels — Mesne  process. 

See  Sheriff,  1. 

188.  Special  <issumpsit — Plea  of  accord  and 
satisfaction — Onus  of  proof — Question  for 
jury — Nonsuit. 

See  Contract,  194. 

189.  Contract  by  agent — Want  of  corpor- 
ate seal — Adoption — Ratification  —  Questions 
for  jury. 

See  Contract,  117. 
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190.  fiUiZe  of  goods — Payment  —  Appropria- 
iion — 'Nonsuit, 

See  Contract,  2. 

191.  Controverted  election — Proving  status 
of  petitioner — Extension  of  stenographer's 
notes, 

'  jSfee  Election  Law.  74. 

192.  Contract  for  public  work — Assianment 
— Consent  on  the  part  of  the  Croton — Knoiol- 
edge  and  acquiescence  by  Crown  officers — 
Cancellation — Breach  of  contract. 

See  CONTBACT..93. 

193.  Delivery  in  escrow— Policy  of  insur- 
ance —  Unpaid  premium  —  New  trial — Ap- 
preciation of  testimony. 

See    INSUBANCE,    lilFE,    7. 

194.  Lessor  and  lessee — Ejectment  —  Proof 
of  title — Estoppel. 

See  Title  to  Land,  99. 

195.  Possession  annale^Eauivocal  posses- 
sion— Trespass — Right  of  way. 

See  Action.  125. 

196.  Indictment — Alias  dictus  —  Proof  of 
names — Variance, 

See  Criminal  Law,  9. 

197.  Halifam  Assessment  Act.  1883— Sealed 
statements — Healing  clauses — Curing  irregu- 
larities. 

See  Assessment  and  Taxes,  59. 

198.  Crown  lands — Setting  aside  grant — 
Error  —  Improvidence  —  Superior  title  — 
Res  judicata — Estoppel. 

See  Title  to  Land,  130. 

199.  Controverted  election — Status  of  peti- 
tioner— Preliminary  objection. 

See  Election  Law,  96. 

200.  Possession  by  trustee  —  Statute  of 
Limitations. 

See  Title  to  Land,   118. 

201.  Misrepresentation  —  Plea  of  fraud  — 
Death  of  witness. 

See  New  Trla.l,  32. 

202.  Evidence  on  reference  —  Master's  re- 
port— Irrelevant  evidence — Credibility  of  wit- 
nesses— Apportionment  of  damages. 

See  Practice  and  Procedure,  124. 

203.  Regn^te  civile — New  Evidence — Fraud 
— Nullity, 

See  Sheriff,  10. 

204.  Public  work — Wharf  property  injuri- 
ously affected — Damages  jfeculiar  to  the  pro- 
perty— Unusual  interference — Eminent  do- 
main. 

See  Public  Work,  4. 

205.  Principal  and  surety — Giving  time  to 
principal  ^-  Reservation  of  rights  against 
surety. 

See  Principal  and  Surety,  3. 

206.  Statute  of  Frauds  —  Memorandum  in 
writing — Repudiating  contract  by. 

See  Contract,  249. 


207.  Will  —  Execution  of  —  Testamentary 
capaeiiy. 

See  Will,  3. 

208.  Master  and  servant  —  Negligence  — 
Cause  of  accident —  Contributory  negligence,. 

See  Negligence,  46. 

209*  Bbmage  -=-  Cdnc^sion  line  —  Survey 
— Presumptions. 

See  Boundary.  5. 

210.  Negligence  —  Necessary  proof  —  Sta- 
tutory   officer — Ratepayer — Statute  labour. 

See  Negligence.  122. 

211.  Negligence  —  Dangerous  machinery — 
Statutory  duty^Cause  of  accident. 

See  Negligence,  19. 

212.  Misrepresentation  —  Onus  of  proof — 
Payment  of  claims  by  Crown  —r  Transfer  ,by . 
payee.  ,     ..  . 

See  No.  107.  ante, 

213.  Operation  of  railway — Defective  -ways 
or  plant — Lock  on  switch — Negligence— --Em- 
ployer and  employee. 

See  NeJgligence,  100. 

214.  Action  for  conversion  —  Defect  in 
plaintiff's  title. 

See  Statute  of  Frauds.  4. 

215.  Operation  of  railway — Negligence  — 
Sufficiency  of  evidence — Findings  of  jury  — 
Defective  machinery  —  Sparks  from  engine — 
Setting  aside  verdict. 

See  Negligence,  101. 

216.  Infringement  of  trade-mark — Use  of. 
corporate  name — Fraud  and  deceit — Evidence. 

See  Trade-marks.  6. 

217.  Sale  by  sample — Evidence  of  contract 
— Findings  of  fact. 

See  No.  66.   ante. 


11.  Usages. 

218.  Sale  of  goods  by  sample — Place  of  de- 
livery— Inspection — Mercantile  usage  —  Con- 
tract made  abroad. 

See  Contract,  211. 


12.  Varying  Terms  of  Writings. 

219.  Improbable  statement — Parol  contra- 
diction of  written  instrument — Judicial  admis- 
sions —  Aveu  judiciaire  —  Deed  —  Error  in 
stating  consideration  —  False  statement  — 
Art.  12JtS,  C.  C.—Art.  231  C.  C.  P,  (pU 
text) — Dividing  answers.] — In  May,  1875, 
McN.  purchased  printing  materials  from  C. 
The  price,  $5,000,  was  paid :  but  the  deed 
erroneously  stated  it  to  be  $7,188.40.  which 
was  therein  acknowledged.  C.  remained  in 
possession  and  carried  on  the  printing  busi- 
ness in  partnership  with  M.  for  several 
months,  when  they  failed,  appellant  being  as- 
signee to  their  estate.  In  March,  1876,  McN. 
daimed  the  plant,  stating  they  purchased  in 
good  faith,  and  paid  the  agreed  price,  but  the 
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deed  erroneously  stated  the  price  at  $7,188.40. 
The  assignee  claimed  payment  of  $2,188.40, 
balance  between  the  consideration  mentioned 
and  $5,000  paid,  before  delivery.  The  evi- 
dence for  the  assignee  was  the  testimony  of 
McN.  that  the  price.  $5,000.  as  agreed,  had 
been  paid,  corrooorated  by  C.  Held,  affirm- 
ine  the  judgment  of  the  court  below,  that  the 
only  evidence  in  support  of  appellant's  c<mi- 
tention  being  that  of  respondent,  the  ap- 
pellant could  not  divide  the  admission  in  or- 
der to  avail  himself  of  what  was  favourable 
and  reject  what  was  unfavourable. — Per 
Strong.  J.,  dissenting.  That  the  part  of  the 
admission,  objected  to,  appeared  improbable 
and  rendered  it  divisible;  that  the  unconfirm- 
ed testimony  of  the  parties  thereto  was  in- 
sufficient to  contradict,  to  vary  or  to  shew 
that  there  was  an  error,  or  even  a  false 
statement  in  the  deed.  Fulton  v.  McNamee, 
ii.,  470. 

220.  Boundaries  —  Description  in  deed  of 
land — Parol  testimony.] — Extrinsic  evidence 
of  monuments  and  actual  boundary  marks  is 
acUnissible  to  control  the  deed,  but  if  refer- 
ence is  made  by  the  deed  to  such  monuments 
and  boundaries,  they  control,  though  they 
call  for  <5ourses,  distances,  or  computed  con- 
tents which  do  not  agree  with  those  in  the 
deed.  (See  14  Ont.  App.  R.  685.)  Grassett 
v.  Carter,  x.,  105. 

221.  Written  instrument  —  Collateral  parol 
agreement  —  Work  and  labour  done — Secur- 
ity— Lien.] — ^By  agreement  in  writing  B.  con- 
tracted to  cut  for  A.  a  quantity  of  wood  and 
haul  and  deliver  the  same  at  a  time  and 
to  a  place  mentioned,  B.  to  pay  for  the  same 
on  delivery.  The  agreement  made  no  pro- 
vision for  securing  to  A.  the  payment  of  his 
labour,  but  when  it  was  drawn  up  there  was 
a  verbal  agreement  between  the  parties  that 
in  default  of  payment  by  B.  the  wood  could 
be  held  by  A..'  as  security  and  sold  for  the 
amount  of  his  claim.  Held,  reversing  the 
judgment  appealed  from  (4  Man.  L.  R.  76), 
Henry,  J.,  dissenting,  that  evidence  of  this 
verbal  agreement  was  admissible  on  the  trial 
of  an  action  of  replevin  for  the  wood  by  an 
assignee  of  A.,  and  that  its  effect  was  to  give 
B.  a  lien  on  the  wood  for  the  amount  due 
him.    Bycrs  v.  McMillan,  xv.,  194. 

222.  Commercial  matters  —  Receipt — Error 
— Parol  evidence  —  Prohibitive  law  —  Arts. 
U.  12.34.  C.  C]  —  The  prohibition  of  art. 
1234,  C.  C.  against  the  admission  of  parol  evi- 
dence to  contradict  or  vary  a  written  in- 
strument, is  not  d'ordre  public,  and  if  such 
evidence  is  admitted  without  objection  at  the 
trial  it  cannot  subsequently  be  set  aside  in  a 
court  of  appeal. — Parol  evidence  in  com- 
mercial matters  is  admissible  against  a  writ- 
ten document  to  prove  error.  ^:tna  Ins.  Co. 
V.  Brodie  (5  Can.  S.  C.  R.  1)  followed. 
SchMcersenski  v.  Vineberg,  xix.,  243. 

223.  Contract  —  Deed  of  land  —  Undis- 
closed trust  —  Security  by  deed  to  third 
party — Specific  performance — Proof  by  pa- 
rol.]— M.  agreed  by  written  contract  to  give 
to  B.  as  security  for  a  loan  an  absolute  deed 
to  be  held  by  B.  in  trust  for  the  time  the  loan 
was  to  run.  By  B.'s  directions  the  deed  was 
made  out  in  his  daughter's  name.  She  claimed 
to  have  purchased  absolutely  for  her  own 
benefit,  and  action  was  brought  against  her 
and  B.  for  specific  performance  of  contract 
with  B.  and  a  declaration  that  she  was  a 
trustee  only  subject  to  re-payment  of  the  loan. 


Defendants  denied  collusion  and  conspiracy 
charged  and  pleaded  the  Statute  of  Frauds. 
Held,  affirming  the  judgment  appealed  from 
(19  Ont.  App.  R.  602),  Strong,  J.,  dissent- 
ing, that  the  evidence  shewed  that  the  daugh- 
ter was  aware  of  the  agreement  made  with 
B.,  and  the  Statute  of  Frauds  did  not  prevent 
parol  evidence  being  given  of  such  agreement. 
Barton  v.  McMillan,  xx.,  404. 

224.  Varying  terms  of  writings — Deed  in- 
tended to  operate  as  mortgage — Evidence.] — 
Evidence  of  a  most  conclusive  and  absolute 
character  is  necessary  to  induce  the  court  to 
declare  a  deed,  absolute  on  its  face,  to  ope- 
rate as  a  mortgage  only.  McMicken  y.  On- 
tario Bank,  xx.  548. 

225.  Statute  of  Frauds  —  BiU  of  redemp- 
tion —  Absolute  deed  to  take  effect  as  a 
mortgagf  —  Parol  evidence  —  Evidence  of 
plaintiff — Corroboration — S6  Vict.  c.  10  (O.)] 
-^The  bill,  filed  in  1876  by  the  heirs-at-Iaw 
of  J.  W.  R.,  alleged  that  deceased  had.  in 
1861,  conveyed  certain  real  estate  to  his  bro- 
ther. I.  N.  R.,  upon  express  trust  that  he 
would  advance  him  $1,000,  and  hold  the  pro- 
perty as  security  for  the  re-payment  of  that 
sum  with  interest ;  that  he  never  did  advance 
that  sum ;  that  J.  W.  R.  died  in  1872 :  that 
I.  N.  R.  died  in  1874,  having  devised  this 
property  to  his  son ;  that  the  trusts  upon 
which  it  had  been  conveyed  had  been  fulfilled ; 
and  sought  an  account  of  I.  N.  R.'s  dealings 
therewith.  The  defendant,  the  executor  and 
executrix  of  I.  N.  R.,  set  up  an  absolute  sale, 
and  relied  on  the  Statute  of  Frauds  and  the 
Statute  of  Limitations. — ^The  evidence  in  part 
consisted  of  the  testimony  of  C.  H.  R.,  one 
of  the  plaintiffs,  a  son  of  J.  W.  R..  to  the 
effect  that  his  father  being  in  difficulties  in 
1861,  I.  N.  R.  told  him  (C.  H.  R.)  that  he 
would  take  an  assignment  of  the  property, 
pay  off  certain  mortgages  thereon,  advance  J. 
W.  R.  $1,000  and  re-convey  it  at  any  time. — 
Proudfoot,  V.-C.  made  a  decree  directing  an 
account,  and  allowing  plaintiffs  to  redeem  the 
lands  on  payment  of  the  amount  due  to  de- 
fendants in  respect  of  the  advances  made. 
The  Court  of  Appeal  for  Ontario  reversed  the 
decree  (3  Ont.  App.  R.  309).  Held,  that 
parol  evidence  was  admissible  to  shew  that 
the  absolute  conveyance  was  intended  to  take 
effect  as  a  mortgage,  but  the  Judgment  ap- 
pealed from,  so  far  as  it  proceeded  upon  the 
ground  that  the  testimony  of  the  plaintiff.  C. 
H.  R.,  required  corroboration,  was  correct 
and  ought  to  be  affirmed.  Rose  v.  Hickey, 
Cass.   Dig.    (2  ed.)   534. 

226.  Duress  —  Undue  influence  —  Valuable 
consideration  —  Action  to  set  aside  deed.] — 
An  action  was  brought  by  an  executrix  to 
have  a  deed  set  aside  and  cancelled,  on  the 
grounds  of  undue  influence,  and  incompetence 
on  the  part  of  the  grantee.  The  deed  had 
been  executed  about  two  months  prior  to  the 
will.  The  executrix  alleged  that  the  testator 
was  eighty  years  of  age  and  of  child-like  sim- 
plicity, that  the  grantees  under  the  deed  had 
kept  him  under  their  control,  treated  him  with 
violence,  and  prevented  him  leaving  their 
house,  and  that  when  he  had  req bested  the 
executrix  to  live  with  him  and  take  care  of 
him  until  he  died,  they  would  not  permit  her 
to  do  so.  The  deed  purported  to  have  been 
made  in  consideration  of  the  grantees  paying 
the-  testator's  debts  and  maintaining  him  for 
the  rest  of  his  life. — Held,  affirming  the  de- 
cision of  the  Supreme  Court  of  Nova  Scotia* 
that  the  evidence  shewed  that  the  deed  had 
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been  given  for  valuable  consideration,  that 
tiiere  bad  been  no  evidence  establishing  that 
undue  influence  had  been  resorted  to  In  order 
to  obtain  it.  and  that  -the  action  to  set  aside 
the  deed  could  not  1?e  maintained.  Corhett  v. 
Smith,  1st  May,  1893. 

227.  To  vary  or  explain  deed — Cofutruction 
of  deed — Title  to  lands — Amhiguous  descrip- 
tion— Possession — Conduct  of  parties — Pre- 
sumptions from  occupation  of  premises — Arts. 
1019,  12S8.  1242,  U73,  1599,  G.  C.—47  Vict, 
fl.  «7  t.  5  (D.)— -*8  d  49  Vict.  c.  58  «.  3  (Z).) 
—45  Vict.  (Q.)  c.  20.'\—By  a  deed  made  in 
August.  1882,  the  appellant  ceded  to  the  Gov- 
ernment of  Quebec,  which  subsequently  convey- 
ed to  the  respondent,  an  immovable  described 
as  part  of  lot  No.  1937,  in  St.  Peter's  Ward, 
in  the  City  of  Quebec,  situated  between  the 
streets  St.  Paul,  St.  Roch.  Henderson  and  the 
River  St.  Charles,  with  the  wharves  and 
buildings  thereon  erected.  The  respondents 
entered  into  possession  of  the  lands  by  virtue 
of  said  deeds  and  remained  in  possession  for 
twelve  years  without  objection  to  the  boun- 
daries. They  then  brought  an  action  to  have 
it  declared  that,  by  the  proper  construction  of 
the  deeds,  an  additional  strip  of  land  and 
certain  wharves  were  included  and  intended 
to  be  transferred.  They  contended  that  the 
description  in  the  deed  was  ambiguous,  and 
that  Henderson  street  as  a  boun<£iry  should 
be  construed  as  meaning  Henderson  street  ex- 
tended, and  they  sought  to  establish  their 
case  by  the  production  of  certain  correspond- 
ence which  had  taken  place  between  the 
parties  prior  to  the  execution  of  the  deed  of 
August.  1882.  Held,  reversing  the  judgment 
of  the  Queen's  Bench  (C.  J.  and  King,  J., 
dissenting) ,  that  the  words  '*  Henderson 
street "  as  used  in  the  deed  must  be  construed 
in  their  plain  natural  sense  as  meaning  the 
street  of  that  name  actually  existing  on  the 
ground ;  that  the  correspondence  was  not 
shewn  to  contain  all  the  negotiations  or  any 
finally  concluded  agreement,  and  could  not 
be  used  to  contradict  or  modify  the  deed 
which  should  be  read  as  Containing  the  ma- 
tured conclusion  at  which  the  parties  had 
finally  arrived;  that  the  deed  should  be  in- 
terpreted in  the  light  of  the  conduct  of  the 
parties  in  taking  and  remaining  so  long  in 
possession,  without  objection,  which  raised 
against  them  a  strong  presumption,  not  only 
not  rebutted  but  strengthened  by  the  facts 
in  evidence,  and  that  any  doubt  or  ambiguity 
in  the  deed,  in  the  absence  of  evidence  to  ex- 
plain it,  should  be  interpreted  against  the 
vendees,  and  in  favour  of  the  vendors.  City 
of  Quebec  v.  North  Shore  Ry.  Co.,  xxvii.,  102. 

228.  Contract  —  Oral  agreement  —  With- 
drawal of  questions  from  jury — New  trial.^ — 
D.  gave  instructions  in  writing  to  H.  respect- 
ing the  sale  of  a  coal  mine  on  terms  mentioned 
and  agreeing  to  pay  a  commission  of  5  per 
cent,  on  the  selling  price,  such  commission  to 
include  all  expenses.  H.  failed  to  effect  a 
sale.  Held,  affirming  the  judgment  appealed 
from  (6  B.  C.  Rep.  505),  that  in  an  action 
by  H.  to  recover  expenses  incurred  in  an  en- 
deavour to  make  a  sale,  and  reasonable  re- 
muneration, parol  evidence  was  admissible  to 
shew  that  the  written  instructions  did  not 
constitute  the  whole  of  the  terms  of  the  con- 
tract, but  there  had  been  a  collateral  oral 
agreement  in  respect  to  the  expenses,  and  that 
the  question  as  to  whether  or  not  there  was 
an  oral  contract  in  addition  to  what  appeared 
in  the  written  instructions  was    a    question 


that  ought  to  have  been  submitted  to  the  jury. 
Dunsmuir  v.  Lowenherg,  Harris  &  Co.,  xxx., 
334. 

229.  Sale  of  goods — Evidence  to  vary  writ- 
ten instrument — Admission  of  evidence.^ — 
Plaintiffs  carried  on  business  at  Montreal  un- 
der the  style  of  "  A.  R.  Williams  &  Co.."  and 
sued  respondent  for  the  price  of  an  engine, 
ordered  by  respondents  in  writing,  and  other 
machinery  supplied  in  connection  with  repairs 
to  the  foundry,  amounting  to  $495.91.  The 
order  was  given  through  the  plaintiffs'  agent 
W.  The  principal  defence  was  that  the  com- 
pany supposed  it  was  dealing  with  a  company 
carrying  on  business  in  Toronto  as  •'  The  A. 
R.  Williams  Machinery  Co.,"  with  which  it 
had  previous  dealings,  and  which,  at  the 
time,  had  in  its  possession  machinery  belong- 
ing to  the  defendant  of  the  value  of  $780 
which  it  was  agreed  with  W.  should  be  ac- 
cepted in  payment  for  the  machinery  ordered. 
The  Supreme  Court,  Gwynne,  J.,  dissenting, 
affirmed  the  judgment  appealed  from  (83  N. 
S.  Rep.  21)  affirming  the  trial  judge  (33  N. 
S.  Rep.  22).  who  foimd  that  the  business  car- 
ried on  in  Montreal  was  distinct  from  that 
carried  on  in  Toronto,  but  that  at  the  time 
the  order  was  given  defendant  believed  it  was 
contracting  with  the  Toronto  company,  and 
that  there  were  surrounding  circumstances  to 
lead  to  the  belief  that  the  business  carried  on 
in  Montreal  and  Toronto  were  one  and  the 
same.  He  held  that  the  plaintiffs  were  bound 
by  the  bargain  made  with  W.,  and,  on  the 
ground  that  it  'was  not  inconsistent  with  the 
written  agreement  to  prove  that  payment  was 
to  be  made  otherwise  than  in  cash,  he  re- 
ceived evidence  of  the  agreement  relied  on  by 
the  defendant.  Wilson  v.  Windsor  Foundry 
Co.,  xxxi.,  381. 

230.  Parol  testimony — Varying  character  of 
deed — Art.  1234  C.  C. — Consideration. 

See  Deed,  4. 

231.  Parol  testimony — Policy  of  insurance 
— Mistake — Amount  insured. 

See  Insurance,  Lite,  28. 

232.  BiU  of  lading — Printed  conditions  — 
Proof  of  further  condition  stated  verbally. 

Sec  Cabriebs,  15. 

233.  Plan  of  subdivision  —  Explanatory 
testimony  —  Boundaries  —  Specific  descrip- 
tion of  lands. 

See  Title  to  Lands.  129. 

234.  Construction  of  wUl  —  Oral  proof  of 
severance  of  tenancy  —  Partition  of  lands. 

See  Tenants  in  Common,   1. 

235.  Registration  of  bill  of  sale — Defective 
jurat — Parol  proof. 

See  Bill  of  Sale,  1. 

236.  Instrument  in  writing  —  Parol  testi- 
mony —  Sale  of  timber  limits  —  Description 
of  lands — Property  included  in  deed — Agreo- 
ment  for  sale — New  contract  in  conveyance — 
Statement  of  account — Notice. 

See  Sale,  75. 

237.  Contract — Sale  of  goods  —  Varying 
written  contract — Admission  of  evidence. 

See  No.  229,  ante. 
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238.  8ale  Iv  sample — Evidence  of  contract 
•^Findings  of  fact. 

See  No.  65,  ante. 

And  see   ante,   sub-head,  No.   1,   "Admissi- 
bility," 


13.  Weight  of  Evidence. 

2891.  AfjUnnative  testimony  —  Interested 
toitnesses  —  Art.  1232  C.  0.  —  Arts. 
251,  252  C.  C.  P.  —  Mala  fides  —  Com- 
mon  rumour,}  —  In  the  estimation  of  the 
value  of  the  evidence  in  ordinary  cases,  the 
testimony  of  a  credible  witness  who  swears 
positively  to  a  fact  should  receive  credit  in 
preference  to  that  of  one  who  testifies  to  a 
negative. — ^The  evidences  of  witnesses  who  are 
near  relatives  or  whose  interests  are  closely 
identified  with  those  of  one  of  the  parties, 
ought  not  to  prevail  in  favour  of  such  party 
against  the  testimony  of  strangers  who  are 
disinterested  witnesses. — Evidence  of  common 
rumour  is  unsatisfactory  and  should  not  gen- 
eralljr  be  admitted.  Lefeunteum  v.  Beaudoin, 
xxviii..  89. 

240.  Purchase  of  land  —  Joint  negotiations 
— Deed  to  one  party  only — Interest  of  asso- 
ciate— Resulting  trust. 

See  Title  to  Land,  117. 

241.  Description  of  lands  —  Discrepancy — 
Metes  and  bounds. 

See  New  Trial,  36. 

242.  Expert  testimony  —  Appreciation  of 
evidence — Reversal  on  questions  of  fact. 

See  No.  60,  ante. 

243.  Admiralty  law  —  Collision  —  Ship  at 
anchor — Anchor  light — Lookout — Weight  of 
evidence — Credibility — Findings  of  trial  judge 
— Negligence. 

See  Admiralty  Law,  4. 

244.  Operation  of  tramtoay — Contributory 
negligence — Pleadings — Issues  —  Evidence  — 
Verdict — Aew  trial— -Objections  taken  on  ap- 
peal. 

See  New  Trial,  82. 


EXCEPTION. 

See  Pleading — Practice  and  Procedure.' 


EXCHANGE. 

Title   to   lands — Ambiguous   description  — 
Possession — Conduct  of  parties — Presumptions 
from  occupation  of  premises — Art.  1599  C.  C. 
See  Deed,  27. 


EXCHEQUER  COURT  OF  CANADA. 

1.  Final  judgment  — 'Decision  —  Right  of 
appeal  —  38  Vict.  c.  11— R.  S.  C.  c.  135— 
53  Vict.  c.  35. 

See  Appeal,  159. 

2.  Jurisdiction  —  Arbitration  —  Debts  of 
Province  of  Canada — Deferred  li<ibiliti€8 — 
Toll  bridge — Reversion  to  Crown — Indemnity 
•'—Petition  of  right — Condition  precedent — 
Remedial  process. 

See  CoNSTiTUTiQNAi.  Law,  8. 


3.  Ewchequer  Court  appeal  —  Assessment 
of  damages— Interference  tcith  findings  of  Eg- 
chequer  Court  judge. 

See  Appeal^. 24L 

4.  Injury  from  public  work — Negligence  of 
Crown  officials — Right  of  action — Liability  of 
the  Crown^-n50  d  ol  Vict.  o.  16,  ss.  16,  23, 
58 — Jurisdiction  of  Exchequer  Court — Pre- 
scription—Art. 2261  C.  C. 

See  Action,  113. 


EXCISE. 

See  Duties — Inland  Revenue. 


EXECUTION. 

1.  Will  —  Prohibition  to  alienate — Exemp- 
tions from  seizure— J udgment  against  execut- 
or— Res  inter  alios  acta.'\ — The  will  gave  ex- 
tensive powers  of  discretion  to  the  executor 
in  respect  to  the  administration  of  the  af- 
fairs of  the  succession,  the  partition  of  the 
property  among  the  beneficiaries  and  dis- 
pensed with  the  necessity  of  an  inventory  or 
rendering  of  accounts.  It  also  provided  that 
the  property  bequeathed  should  be  exempt 
from  seizure,  save  for  debts  due  by  the  suc- 
cession. The  executor  indorsed  promissory 
notes  for  the  accommodation  of  one  of  the 
beneficiaries,  upon  which  judgment  was  re- 
covered under  which  lands  belonging  to  the 
estate  were  seized  in  execution.  Held,  that 
the  transaction  in  respect  to  the  notes  was  an 
affair  dehors  the  estate  and  that  effect  should 
be  given  to  the  provision  of  the  will  as  to  ex- 
emption from  seizure.  Lionais  v.  Molsone 
Bank,  x.,  526. 

2.  Sale  of  railway  shares  en  bloc — Arts. 
595,  599  C.  C.  P.]— Where  a  number  of  ^hares 
of  railway  stock  were  seized  and  advertised 
to  be  sold  in  one  lot,  neither  the  defendant 
nor  any  one  interested  in  the  sale  requesting 
the  sheriff  to  sell  the  shares  separately,  and 
audh  shares  were  sold  for  an  amount  far  in 
excess  of  the  judgment  debt  for  whidi  the 
property  was  taken  in  execution,  "sudi  sale 
in  the  absence  of  proof  of  fraud  or  collusion 
was  held  good  and  valid.  Judgment  appealed 
from  (M.  L.  R.  2  Q.  B.  303)  aflBrmed.  Con- 
necticut d  Passumpsic  Rivers  Ry.  Co.  v.  Mor- 
ris, xiv.,  318. 

3.  Writs  —  Seal  —  Signature.1 — In  Nova 
Scotia  writs  of  execution  need  not  be  signed 
by  the  prothonotary  of  the  court.  It  is  the 
seal  of  the  court  which  gives  validity  to  such 
writs,  not  the  signature  of  the  officer.  Archi- 
bald V.  Hubley,  xviii.,  116. 

4.  Real  Property  Act — Registration  —  Un- 
registered transfers  —  Equitable  rights  — 
Sales  under  cxccnti/in  —  R.  S.  C.  c.  51 — 
51  Vict.  {D.)  c.  20.]  —  The  provisions  of  8. 
94  of  the  Territories  Real  Property  Act 
(R.  S.  C.  c.  51),  as  amended  by  51  Vict. 
(D.),  c.  29,  do  not  displace  the  rule  of 
law  that  an  execution  creditor  can  only 
sell  the  real  estate  of  his  debtor  subject 
to  the  charges,  liens  and  equities  to  which  the 
same  was  subject  in  the  hands  of  the  execu- 
tion debtor,  and  do  not  give  the  execution 
creditor   any   superiority  of   title  over  prior 
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unregistered  transferees,  bnt  nuerely  protect 
the  lands  from  intermediate  sales  and  disposi* 
tions  by  the  execution  debtor. — If  the  sheriff 
sells,  however,  the  purchaser  by  priority  of 
registration  of  the  sheriff's  deed  would  under 
the  Act  take  priority  over  previous  unregis- 
tered transfers.  Jdlett  v.  WUkie;  Jellett  v. 
The  Scottish  Ontario  and  Manitoba  Land  Co. ; 
Jellett  v.  Powell;  Jellett  v.  Errati,  xxvi..  282. 

5.  Fi,  fa.  de  terria — Opposition  to  seizure 
— Assignment  for  benefit  of,  creditors — In- 
solvency —  Practice  —  Stay  of  execution  — 
Art.  772  C.  C.  P.] — On  appeal  the  Supreme 
Court  affirmed  the  judgment  of  the  Court  of 
Queen's  Bench  (Q.  R.  8  Q.  B.  517)  which 
held  that  an  incomplete  cession  de  hiens  by 
an  insolvent  execution  debtor  cannot  be  op- 
posed to  a  seizure  of  his  goods  under  execu- 
tion, and  that  notwithstanding  the  provisions 
of  art.  772  C.  C.  P.  (old  text)  the  judgment 
creditor  could  proceed  by  fi,  fa.  de  terris  to 
make  his  debt  out  of  the  lands  of  the  execu- 
tion debtor.    Birks  v.  Lewis,  xxx.,  618. 

6.  Practice  —  Appeal  to  Privy  Council  — 
Stay  of  execution.] — A  judge  in  chambers  of 
the  Supreme  Court  of  Canada  will  not  enter- 
tain an  application  to  stay  proceedings  pend- 
ing an  appeal  from  the  judgment  of  the  court 
to  the  Judicial  Committee  of  the  Privv  Coun- 
cil. Adams  d  Bums  v.  The  Bank  of  Montreal, 
xxxi.,  223. 

7.  Solicitor  and  client  —  Territories  Real 
Properties  Act  —  Unregistered  transfers  — 
Charging  lands  —  Levy  under  execution — In- 
demnity to  sheriff — Tort — Pleading  —  Inter- 
pleader.]— In  a  suit  against  a  sheriff  and  an 
execution  creditor  in  respect  of  alleged  irregu- 
lar levy  under  a  writ  of  execution,  the  sheriff 
is  not  obliged  to  interplead  but  may  be  pro- 
perly joined  in  a  defen<?e  with  the  execution 
creditor.  The  delivery  of  an  execution  with 
a  requisition  to  the  sheriff  to  charg-e  and  levy 
i|pon  the  lands  apparently  belonging  to  the 
execution  debtor  does  not  give  rise  to  any  im- 
plied or  express  obligation  on  the  part  of  the 
solicitor  of  record  to  indemnify  the  sheriff 
against  loss  or  damage  in  consequence  of  ir- 
regular levy,  under  the  execution.  Taylor  v. 
Robertson,  xxxi.,  615. 

8.  Order  setting  aside  fi.fa. — Appellate  jur- 
isdiction— s.  17  Sup.  and  Ex.  Courts  Act. 

See  Appeal,  157. 

9.  Stay  of  execution — Order  for  deposit  of 
part  of  verdict — Security  for  costs. 

See  Pleading,  4. 

10.  Stay  of  proceedings  —  Res  judicata — 
Proceedings  in  revocation  of  judgment — Dis- 
avoioal. 

See  Opposition,  3. 

11.  Interdiction — Marriage  laws — Authori- 
zation  by  interdicted  husband  —  Dower — Re- 
gistry laws — Sheriff's  sale — Warranty — Suc- 
cession— Renunciation — Donation. 

See  Title  to  Land.  111. 

12.  Mines  and  minerals  —  Construction  of 
statute — Free-miner's  certificate — Annual  re- 
newals— Special  renewal — Vesting  of  interest 
in  co-owners — Sheriff — Levy  under  execution 
—R.  S.  B.  C.  135,  ss.  2,  S,  9,  3^—62  Vict, 
c.  45,  ss.  2,  5,  4— i?.  S.  B.  C.  c.  72,  ss.  12.  2^. 

See  Shebiff,  15. 


jsxEcirroBS  and  admikistra- 

TOB8. 

1.  Joint  execiiiors — Liability  for  moneys  re- 
ceived— Uncollected  debts — Dibats  de  oompte 
— Taking  accoun ts — Interest— rPrescrip tion — 
ArU.  913,  2242  C.  C] — Respondents,  repre- 
senting one  of  the  universal  residuary  legatees 
sued  appellants  as  joint  testamentary  execu- 
tors of  W.  D.,  sen.,  for  an  account  and  the 
balance  of  the  estate  in  their  hands.  On  a 
d6bat  de  compte  the  total  value  of  the  estate 
was  proved  to  be  $44,525.65,  and  appellants, 
as  appeared  by  an  account  rendered  by  them, 
took  possession  of  $14,510.33  as  such  execu- 
tors. The  remaining  $30,015.33  appeared  by 
the  books  of  the  commercial  firm  of  W.  D.  & 
Co.,  to  be  due  to  the  estate  of  W.  D.,  sen., 
by  W.  D.,  Jun.,  one  of  the  executors,  and  to 
have  never  come  into  the  possession  of  the 
other  executors.  —  Held,  Taschereau,  J.,  dis- 
senting, that  under  art.  913  C.  C.  appellants 
were  jointly  and  severally  responsible  only 
for  the  amount  of  which  they  took  possession 
in  their  joint  capacity,  and  that,  therefore,  W. 
D.,  jun.,  was  alone  responsible  for  the  amount 
of  such  balance.  —  Testamentary  .execfutors 
cannot  legally  be  charged  more  tlmn  a  rate  of 
six  per  cent,  for  interest  on  moneys  collected 
by  them,  after  their  account  has  been  demand- 
ed, unless  there  is  proof  that  they  realized  a 
greater  rate  of  interest  by  the  use  of  such 
moneys. — ^An  action  against  executors  for  an 
account  of  their  administration,  and  moneys 
received,  or  which  ought  to  have  been  collect- 
ed by  them  in  their  capacity  as  such  execu- 
tors, is  not  prescribed  otherwise  than  by  the 
long  prescription  of  30  years.  Darling  v. 
Brown,  ii.,  26. 

2.  Administrator  —  Misconduct  —  Refusal 
to  facilitate  liquidation — Costs.] — The  plain- 
tiff wished  to  administer  to  the  estate  of  his 
brother,  but  was  unable  to  give  the  necessary 
bond,  until  W.  and  J.  agreed  to  become  his 
bondsmen,  securing  themselves  by  having  the 
estate  placed  in  the  hands  of  the  defendants. 
A  portion  of  the  estate  consisted  of  some 
English  railway  stock,  which  the  defendants 
wished  to  convert  into  money,  but  plaintiff 
would  not  assist  them  in  doing  so. — In  passing 
the  accounts  of  the  estate  in  the  Probate 
Court  of  Westmoreland  County,  it  was  found 
that  there  were  several  persons  entitled  to 
participate  as  next  of  kin  of  the  deceased, 
and  the  respective  amounts  due  the  several 
claimants  were  settled  by  the  court. — Owing 
to  the  plaintiff's  refusal  to  join  in  realizing 
the  stock,  however,  the  defendants  were  un- 
able to  pay  some  of  these  parties  their  respec- 
tive shares,  and  finally  plaintiff  filed  a  bill  to 
compel  the  defendants  to  pay  him  his  portion 
of  the  estate  with  $1,000,  which  he  claimed  as 
commission,  and  also  to  hand  over  to  him  the 
shares  of  the  next  of  kin.  A  decree  was  made 
directing  that  the  estate  be  disposed  of  by  the 
defendants,  and  that  they  were  entitled  to 
their  costs  as  between  solicitor  and  client, 
which  could  be  retained  out  of  the  plaintiff's 
share  of  the  estate.  On  appeal  from  the 
master's  report  the  Vice-Chancellor  reversed 
that  portion  of  the  decree  which  made  the 
plaintiff's  share  of  the  estate  liable  for  the 
defendants'  costs,  but  the  Court  of  Appeal  re- 
stored the  original  judgment.  Held,  affirming 
the  Court  of  Appeal  (10  Ont.  App.  R.  76), 
that  as  the  misconduct  of  the  plaintiff  had 
caused  all  the  litigation,  the  Court  of  Appeal 
had  acted  rightly  in  refusing  to  compel  any 
of  the  other  next  of  kin  to  bear  the  burden  of 
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238.  8ale  Iv  sample — Evidence  of  contract 
-^Findings  of  fact. 

See  No.  65,  ante, 

Akd  gee   ante,   sub-head,   No.   1,   "Admissi- 

BIUTy." 


13.  Weight  of  Evidence. 

289k  Affirmative  testimony  —  Interested 
witnesses  —  Art,  1232  0.  C,  —  Arts, 
251,  252  C,  C,  P,  —  Mala  fides  —  Com- 
mon rumour,}  —  In  the  estimation  of  the 
value  of  the  evidence  in  ordinary  cases,  the 
testimony  of  a  credible  witness  who  swears 
positively  to  a  fact  should  receive  credit  in 
preference  to  that  of  one  who  testifies  to  a 
negative. — ^The  evidences  of  witnesses  who  are 
near  relatives  or  whose  interests  are  closely 
identified  with  those  of  one  of  the  parties, 
ought  not  to  prevail  in  favour  of  such  pai-ty 
against  the  testimony  of  strangers  who  are 
disinterested  witnesses. — Evidence  of  commo'ki 
rumour  is  unsatisfactory  aud  should  not  gen- 
erally be  admitted.  Lefeunteuni  v.  Beaudoin, 
zxviii..  89. 

240.  Purchase  of  land  —  Joint  negotiations 
— Deed  to  one  party  only — Interest  of  asso- 
ciate— Hesulting  trust. 

See  Title  to  Land.  117. 

241.  Description  of  lands  —  Discrepancy — 
Metes  and  bounds. 

See  New  Trial,  36. 

242.  Expert  testimony  —  Appreciation  of 
evidence — Reversal  on  questions  of  fact. 

See  No.  60,  ante, 

243.  Admiralty  law  —  Collision  —  Ship  at 
anchor — Anchor  light — Lookout — Weight  of 
evidence — Credibility — Findings  of  trial  judge 
— Negligence. 

See  Admiralty  Law,  4. 

244.  Operation  of  tramway — Contributory 
negligence — Pleadings — Issues  —  Evidence  — 
Verdict — New  trial— Objections  taken  on  ap- 
peal. 

See  New  Trial,  82. 


EXCEPTION. 

See  Pleading — Practice  and  Procedure." 


EXCHANGE. 

Title   to    lands — Ambiguous  description  — 
possession — Conduct  of  parties — Presumptions 
from  occupation  of  pranises — Art.  lod9  C.  C. 
See  Deed,  27. 


EXCHEQUER  COURT  OF  CANADA. 

1.  Final  judgment  — ^Decision  —  Right  of 
appeal  —  38  Vict,  c,  11— R.  S.  C.  c.  135— 
53  Vict.  c.  35. 

Sec  Appeal,  159. 

2.  Jurisdiction  —  Arbitration  —  Debts  of 
Province  of  Canada — Deferred  liabilities — 
Toll  bridge — Reversion  to  Crown — Indemnity 
•^-Petition  of  right — Condition  precedent — 
Remedial  process. 

See  Constitutional  Law,  8. 


3.  Exchequer  Court  appeal  —  Assessment 
of  damages — Interference  with  findings  of  Em- 
chequer  Court  judge. 

See  Afp£ai^.24L 

4.  Injury  from  public  work — Negligence  of 
Crown  officials — Right  of  action — Liability  of 
the  Crownr-n50  d  51  Vict,  c.  16,  ss.  16,  23, 
58 — Jurisdiction  of  Exchequer  Court — Pre- 
scriptionr—Art.  2261  C.  C, 

See  Action,  113. 


EXCISE. 

iSfee  Duties — Inland  Revenue. 


EXECUTION. 

1.  Will  —  Prohibition  to  alienate — Exemp- 
tions from  seizure— Judgment  against  execut- 
or— Res  inter  alios  acta.] — The  will  gave  ex- 
tensive powers  of  discretion  to  the  executor 
in  respect  to  the  administration  of  the  af- 
fairs of  the  succession,  the  partition  of  the 
property  among  the  beneficiaries  and  dis- 
pensed with  the  necessity  of  an  inventory  or 
rendering  of  accounts.  It  also  provided  that 
the  property  bequeathed  should  be  exempt 
from  seizure,  save  for  debts  due  by  the  suc- 
cession. The  executor  indorsed  promissory 
notes  for  the  accommodation  of  one  of  the 
beneficiaries,  upon  which  judgment  was  re- 
covered under  which  lands  belonging  to  the 
estate  were  seized  in  execution.  Held,  that 
the  transaction  in  respect  to  the  notes  was  an 
affair  dehors  the  estate  and  that  effect  should 
be  given  to  the  provision  of  the  will  as  to  ex- 
emption from  seizure.  Lionais  v.  Molsone 
Bank,  x..  526. 

2.  Sale  of  railway  shares  en  bloc — Arts, 
595,  599  C.  C.  P.]— Where  a  number  of  ^hares 
of  railway  stock  were  seized  and  advertised 
to  be  sold  in  one  lot,  neither  the  defendant 
nor  any  one  interested  in  the  sale  requesting 
the  sheriff  to  sell  the  shares  separately,  and 
such  shares  were  sold  for  an  amount  far  in 
excess  of  the  judgment  debt  for  which  the 
property  was  taken  in  execution,  'suCh  sale 
in  the  absence  of  proof  of  fraud  or  collusion 
was  held  good  and  valid.  Judgment  appealed 
from  (M.  L.  R.  2  Q.  B.  303)  afllrmed.  Con- 
necticut d  Passumpsic  Rivers  Ry.  Co.  v.  Mor- 
ris, xiv.,  318. 

3.  Writs  —  Seal  —  Signature.] — In  Nova 
Scotia  writs  of  execution  need  not  be  signed 
by  the  prothonotary  of  the  court.  It  is  the 
seal  of  the  court  which  gives  validity  to  such 
writs,  not  the  signature  of  the  oflScer.  Archi- 
bald V.  Hubley,  xviii.,  116. 

4.  Real  Property  Act — Registration  —  Un- 
registered transfers  —  Equitable  rights  — 
Sales  under  execution  —  R.  S.  C.  c.  51 — 
51  Vict,  (D.)  c.  20.]  —  The  provisions  of  s. 
94  of  the  Territories  Real  Property  Act 
(R.  S.  C.  c.  51),  as  amended  by  51  Vict 
(D.),  c.  29,  do  not  displace  the  rule  of 
law  that  an  execution  creditor  can  only 
sell  the  real  estate  of  his  debtor  subject 
to  the  charges,  liens  and  equities  to  which  the 
same  was  subject  in  the  hands  of  the  execu- 
tion debtor,  and  do  not  give  the  execution 
creditor   any   superiority  of   title  over  prior 
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unregistered  transferees,  but  niBrely  protect 
the  lands  from  intermediate  sales  and  disposi- 
tions by  the  execration  debtor. — If  the  sheriff 
sells,  however,  the  purchaser  by  priority  of 
registration  of  the  sheriffs  deed  would  under. 
the  Act  take  priority  over  previous  unregis- 
tered transfers.  JeUett  v.  WUkie;  Jellett  v. 
The  Scottuh  Ontario  and  Manitoba  Land  Co. ; 
Jellett  v.  Powdl;  Jellett  v.  Errati,  xxvi.,  282. 

5.  Ft,  fa.  de  ierria — Opposition  to  seizure 
— Assignment  for  benefit  of  ^  creditors — In- 
solvency —  Practice  —  Stay  of  eweoution  — 
Art.  772  C.  C.  P.] — On  appeal  the  Supreme 
Court  affirmed  the  judgment  of  the  Court  of 
Queen's  Bench  (Q.  R.  8  Q.  B.  517)  which 
held  that  an  incomplete  cession  de  hiens  by 
an  insolvent  execution  debtor  cannot  be  op- 
posed to  a  seizure  of  his  goods  under  execu- 
tion, and  that  notwithstanding  the  provisions 
of  art.  772  C.  C.  P.  (old  text)  the  judgment 
creditor  could  proceed  by  fl,  fa,  de  terris  to 
make  his  debt  out  of  the  lands  of  the  execu- 
tion debtor.    BirJcs  v.  Lewis,  xxx.,  618. 

6.  Practice  —  Appeal  to  Privy  Council  — 
Stay  of  execution.'\ — ^A  judge  in  chambers  of 
the  Supreme  Court  of  Canada  will  not  enter- 
tain an  application  to  stay  proceedings  pend- 
ing an  appeal  from  the  judgment  of  the  court 
to  the  Judicial  Committee  of  the  Privv  Coun- 
cil. Adams  d  Burns  v.  The  Bank  of  Montreal, 
xxxi.,  223. 

7.  Solicitor  and  client  —  Territories  Real 
Properties  Act  —  Unregistered  transfers  — 
Charging  lands  —  Levy  under  execution — In- 
demnity to  sheriff — Tort — Pleading  —  Inter- 
pleader.]— In  a  suit  against  a  sheriff  and'  an 
execution  creditor  in  respect  of  alleged  irregu- 
lar levy  under  a  writ  of  execution,  the  sheriff 
is  not  obliged  to  interplead  but  may  be  pro- 
perly joined  in  a  defence  with  the  execution 
creditor.  The  delivery  of  an  execution  with 
a  requisition  to  the  sheriff  to  charge  and  levy 
upon  the  lands  apparently  belonging  to  the 
execution  debtor  does  not  give  rise  to  any  im- 
plied or  express  obligation  on  the  part  of  the 
solicitor  of  record  to  indemnify  the  sheriff 
against  loss  or  damage  in  consequence  of  ir- 
regular levy,  under  the  execution.  Taylor  v. 
Robertson,  xxxi.,  615. 

8.  Order  setting  aside  fi.  fa. — Appellate  jur- 
isdiction— s.  17  Sup.  and  Ex.  Courts  Act. 

See  Appeal,  157. 

9.  Stay  of  execution — Order  for  deposit  of 
part  of  verdict — Security  for  costs. 

See  Pleading.  4. 

10.  Stay  of  proceedings  —  Res  judicata — 
Proceedings  in  revocation  of  judgment — Dis- 
avotodl. 

See  Oppositioit,  3. 

11.  Interdiction — Marriage  laws — Authori- 
zation by  interdicted  husband  —  Dower — Re- 
gistry laws — SherifTs  sale — Warranty — Suc- 
cession— Renunciation — Donation. 

See  Title  to  Land,  111. 

12.  Mines  and  minerals  —  Construction  of 
statute — Free-miner's  certificate — Annual  re- 
newals— Special  renewal — Vesting  of  interest 
in  co-owners — Sheriff — Levy  under  execution 
—R.  8.  B.  C.  135,  ss.  2,  S,  9,  S4--62  Vict, 
c.  45,  M.  2,  5.  4—R.  8.  B.  C.  c.  72,  ss.  12,  2^. 

See  Shebiff,  15. 


1SXEOUTOB8    AND    ADMINISTRA- 
TORS. 

1.  Joint  execuiors^LiabUity  for  moneys  re- 
ceived— Uncollected  debts — DSbats  de  oompte 
— Taking  accounts — Interest-^Prescrip  tion — 
Arts.  91Sy  2242  C.  C.]— Respondents,  repre- 
senting one  of  the  universal  residuary  legatees 
sued  appellants  as  joint  testamentary  execu- 
tors of  W.  D.,  sen.,  for  an  account  and  the 
balance  of  the  estate  in  their  hands.  On  a 
d6bat  de  compte  the  total  value  of  the  estate 
was  proved  to  be  $44,525.65,  and  appellants, 
as  appeared  by  an  account  rendered  by  them, 
took  possession  of  $14,510.33  as  such  execu- 
tors. The  remaining  $30,015.33  appeared  by 
the  books  of  the  commercial  firm  of  W.  D.  & 
Co.,  to  be  due  to  the  estate  of  W.  D.,  sen., 
by  W.  D.,  Jun.,  one  of  the  executors,  and  to 
have  never  come  into  the  possession  of  the 
other  executors.  —  Held,  Taschereau,  J.,  dis- 
senting, that  imder  art.  913  C.  C.  appellants 
were  jointly  and  severally  responsible  only 
for  the  amount  of  which  they  took  possession 
in  their  joint  capacity,  and  that,  therefore,  W. 
D.,  jun.,  was  alone  responsible  for  the  amount 
of  such  balance.  —  Testamentary  execrutors 
cannot  legally  be  charged  more  than  a  rate  of 
six  per  cent,  for  interest  on  moneys  collected 
by  them,  after  their  account  has  been  demand- 
ed, unless  there  is  proof  that  they  realized  a 
greater  rate  of  interest  by  the  use  of  such 
moneys. — ^An  action  against  executors  for  an 
account  of  their  admmistration,  and  moneys 
received,  or  which  ought  to  have  been  collect- 
ed by  them  in  their  capacity  as  such  execu- 
tors, is  not  prescribed  otherwise  than  by  the 
long  prescription  of  30  years.  Darling  v. 
Brown,  ii.,  26. 

2.  Administrator  —  Misconduct  —  Refusal 
to  facilitate  liquidation — Costs.] — The  plain- 
tiff wished  to  administer  to  the  estate  of  his 
brother,  but  was  unable  to  give  the  necessary 
bond,  until  W.  and  J.  agreed  to  become  his 
bondsmen,  securing  themselves  by  having  the 
estate  placed  in  the  hands  of  the  defendants. 
A  portion  of  the  estate  consisted  of  some 
English  railway  stock,  which  the  defendants 
wished  to  convert  into  money,  but  plaintiff 
would  not  assist  them  in  doing  so. — In  passing 
the  accounts  of  the  estate  in  the  Probate 
Court  of  Westmoreland  County,  it  was  found 
that  there  were  several  persons  entitled  to 
participate  as  next  of  kin  of  the  deceased, 
and  the  respective  amounts  due  the  several 
claimants  were  settled  by  the  court. — Owing 
to  the  plaintiff's  refusal  to  join  in  realizing 
the  stock,  however,  the  defendants  were  un- 
able to  pay  some  of  these  i)arties  their  respec- 
tive shares,  and  finally  plaintiff  filed  a  bill  to 
compel  the  defendants  to  pay  him  his  j>ortion 
of  the  estate  with  $1,000,  which  he  claimed  as 
commission,  and  also  to  hand  over  to  him  the 
shares  of  the  next  of  kin.  A  decree  was  made 
directing  that  the  estate  be  disposed  of  by  the 
defendants,  and  that  they  were  entitled  to 
their  costs  as  between  solicitor  and  client, 
which  could  be  retained  out  of  the  plaintiff's 
share  of  the  estate.  On  appeal  from  the 
master's  report  the  Vice-Chancellor  reversed 
that  portion  of  the  decree  which  made  the 
plaintiff's  share  of  the  estate  liable  for  the 
defendants'  costs,  but  the  Court  of  Appeal  re- 
stored the  original  judgment.  Held,  affirming 
the  Court  of  Appeal  (10  Out.  App.  R.  76), 
that  as  the  misconduct  of  the  plaintiff  had 
caused  all  the  litigation,  the  Court  of  Appeal 
had  acted  rightly  in  refusing  to  compel  any 
of  the  other  next  of  kin  to  bear  the  burden  of 
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the  costs.     O'SuUivan  t.  Harty  (22  G.  L.  J. 
17).  xt,  322. 

3.  Testamentary  appointment — Irregular*' 
ties  in  administration — Removal  of  executor 
--Arts.  282,  2S5,  917  C.  C.]— Art.  282  C.  C. 
does  not  apply  to  executors  chosen  by  the  tesr 
tator,  and  in  an  action  for  the  removal  of  one 
of  several  executors,  the  existence  of  a  law- 
suit between  such  executor  and  the  estate  he 
represents,  and  the  evidence  of  irre^larities 
in  his  administration  but  not  exhibiting  any 
incapacity  or  dishonesty,  are  not  sufficient 
cause  for  his  removal.  Strong,  J.,  dissenting. 
Mitchell  V.  Mitchell,  xvi.,  722. 

4.  WiU — Legacy — Trust  —  Clafm  on  assets 
' — Priority — Registration — Charge  on  realty — 
Notice. 1 — H.  and  his  brother  were  partners  in 
business;  the  latter  died  and  H.  oecame  by 
will  his  executor  and  residuary  legatee.  Part 
of  a  legacy  to  E.  H.,  was  paid  and  judgment 
recovered  against  the  executor  for  the  balance. 
H.  having  incumbered  both  his  own  share  and 
that  devised  to  him,  one  of  his  creditors,  mort- 
gagee of  the  property,  obtained  judgment 
against  him  and  the  appointment  of  receivers 
of  his  estate.  E.  H.  asked  to  have  it  declared 
that  his  judgment  for  balance  of  legacy  was 
a  chaise  upon  the  moneys  in  the  receivers' 
hands  in  priority  to  the  personal  creditors,  of 
H.  Held,  affirming  the  Supreme  Court  (B. 
C),  that  the  moneys  held  by  the  receivers 
being  personal  assets  of  the  testator,  or  pro- 
ceeds thereof,  B.  H.  was  entitled  to  priority  of 
payment  though  his  judgment  was  registered 
after  those  of  the  other  creditors.  Held,  also, 
that  the  legacy  was  a  charge  upon  the 
realty  of  the  testator,  the  residuary  devise 
being  of  "the  balance  and  remainder  of 
the  property  and  of  any  estate"  of 
the  testator,  and  the  words  **  property " 
and  **  estate "  being  both  sufficient  to  pass 
realty.  This  charge  upon  realty  operated 
against  the  mortgagees,  who  were  shewn  to 
have  had  notice  of  the  will.  Cameron  v.  Har- 
per, xxi.,  273. 

5.  Administration  of  estate — Powers — Hir- 
ing and  service  of  clerk  —  Yearly  salary — 
Money  paid  out  —  Prescription  —  Arts,  9l4t 
2460,  4261  G.  C] — Action  against  the  heirs  of 
T.  for  services  as  clerk  to  his  executor,  'in 
administering  the  estate  and  for  money  paid 
and  laid  out  for  estate. — Pleas:  That  all  de- 
mands for  salary  were  prescribed,  by  two 
years  under  art.  2261  C.  C.  and  all  sums  ad- 
vanced and  paid  by  five  years  under  par.  6, 
art.  2200  C.  C.  That  the  executor,  who  re- 
ceived $400  per  annum  under  the  will,  had  no 
right  to  employ  a  clerk  at  expense  of  estate 
to  do  the  work  thereof,  and  R.'s  work  was 
done  for  executor,  against  whom  aloiie  he  had 
a  claim. — The  Superior  Court  held  that  th« 
only  prescription  for  yearly  salary  was  that 
of  5  years,  under  par.  6,  art.  2260.  C.  C, 
while  that  of  30  years  alone  was  applicable  to 
the  claim  for  moneys  laid  out  for  estate. 
That  the  general  powers  of  an  executor  in- 
clude the  engagement  of  clerks  to  keep  the 
books  of  the  estate  and  to  carry  on  its  affairs 
(art.  914  C.  C.)  ;  and  $1,754  was  awarded  to 
R. — These  holdings  of  law  were  affirmed,  but 
the  action  was  dismissed  in  the  Queen's  Bench 
(Tessier  and  Cross,  J  J.,  dissenting),  on  the 
ground  that  there  was  evidence  that  R.  had 
agreed  to  accept  $400  per  annum  and  had 
been  paid  that  sum. — ^The  Supreme  Court  re- 
versed the  judgment  of  the  Court  of  Queen's 
Bench  and  varied  that  of  the  Superior  Court 
by    increasing    the    amount    awarded    R.    to 


$5,007.    Rattray  v.  Young,  Cass.  Dig.   (2  ed.) 

6.  Removal  of  for  waste — Fraudulent  ad- 
ministration— Husband  and  wife — Will — Re^ 
jeetian  of  evidence.]  —  An  action  to  remove 
executrix.  Appellant  is  the  sole  surviving  ex- 
ecutrix of  the  will  of  the  late  J.  R..  and  the 
appellant  and  the  respondent  are  the  remain- 
ing legatees  under  the  will.  The  respondent 
complained:  —  1st.  Appellant  had  given  a 
power  of  attorney  to  her  husband  to  manage 
the  estate  in  violation  of  the  terms  of  the 
will;  2nd.  Fraud  in  charging  the  estate  with 
sums  not  legally  chargeable  to  the  estate ; 
in  charging  a  commission  to  remune- 
rate her  husband  for  the  management 
of  the  estate,  while  paying  one  T.  a  commis- 
sion for  the  same  services;  in  taking  bonuses 
for  certain  leases  granted;  in  making  a 
fraudulent  lease  to  C.  at  a  notoriously  insuffi- 
cient rent  to  the  injury  of  the  estate ;  in  agree- 
ing to  pay  $1,200  to  H.  and  T.  for  cancella- 
tion of  the  lease  of  part  of  the  estate;  3rd. 
Waste  in  pulling  down  and  erecting  buildings 
on  the  estate. — Appellant  denied  waste  and 
fraud,  and  maintained  that  she  had  a  right  to 
give  her  husband  a  power  of  attorney. — As 
to  the  first  point  respondent  relied  on  these 
words:  **And  it  is  furthermore  my  will  and 
wish,  that  neither  of  the  husbands  of  any  of 
said  daughters  nor  any  of  my  daughters* 
future  husbands,  shall  have  any  power  over, 
control  or  interference  in  any  manner,  with 
the  foregoing  devise  and  bequest  to  them,  but 
shall  be  as  absolutely  free  from  such  iM>wer, 
control  or  interference,  as  if  they  had  re- 
mained unmarried  and  single."  —  Appellant 
complained  that  the  testimony  of  her  husband 
had  been  excluded,  and  that  it  was  competent 
to  the  court  to  allow  her  husband  to  be  ex- 
amined. (Art.  252  C.  C.  P. ;  35  Vict.  c.  6, 
8.  9.) — ^The  Superior  Court,  while  admitting 
that  under  the  will  the  husband  could  act  as 
his  wife's  attorney,  removed  appellant,  on  the 
grounds  that  the  administration  of  the  estate 
had  been  fraudulent  and  wasteful,  that  th& 
lease  to  C.  had  been  imprudent  and  looked 
fraudulent,  that  in  the  receipt  of  bonuses  by 
her  husband,  there  had  been  fraud,  for  which 
she  was  liable,  and  there  had  been  other  irre- 
gular transactions. — The  Queen's  Bench  held 
that  it  was  competent  for  the  apx>ellant  under 
the  will  to  appoint  her  husband  her  general 
attorney  and  agent;  that  the  trial  judge  not 
/having  admitted  the  husband's  evidence,  un- 
der the  circumstances  it  would  not  be  the 
duty  of  the  court,  even  if  it  had  the  power,  to 
send  back  the  record  to  allow  him  to  be  ex- 
amined :  that  removal  of  an  executrix,  daugh- 
ter of  the  testator,  herself  a  legatee,  ought  not 
to  be  ordered  on  evidence  of  small  payments, 
which  might  have  been  avoided ;  that  payment 
of  a  commission  to  her  husband  for  appreci- 
able services,  such  as  collections,  would  not 
be  ground  for  removing  the  executrix  selected 
by  the  testator ;  but  affirmed  the  judgment  on 
accpunt  of  the  transaction  with  C.  and  the 
taking  of  bonuses  on  several  occasions  without 
accounting  for  them. — On  appeal.  Held,  af- 
firming the  judgment  appealed  from,  that  the 
transaction  with  C.  was  sufficient  cause  for 
removal  and  that  the  evidenc^e  of  the  husband 
on  behalf  of  his  wife  had  been  properly  re- 
jected.   Ross  V.  Ross,  Cass.  Dig.   (2  ed.)  306. 

7.  Building — Want  of  repair — Damages — 
Art,  1055  C.  C— Trustees— Personal  liability 
of  —  Executors  —  Arts.  921,  981  (a)  C,  C— 
Procedure.] — The  owner  of  property  abutting 
on  a  highway  is  under  a  positive  duty  to  keep 
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it  from  being  a  cause  of  danger  to  the  public 
by  reason  of  any  defect,  either  in  structure, 
repair,  or  use,  and  management,  which  reason- 
able care  can  guard  against. — A^  T.  sued  J.  F. 
and  M.  W.  F.,  personally  as  well  as  in  their 
quality  of  testamentary  executors  and  trustees 
of  the  will  of  the  late  J.  F.,  claiming  $4,000 
damages  for  the  death  of  her  husband  who 
was  killed  by  a  window  falling  on  him  from 
the  third  story  of  a  building,  which  formed 
part  of  the  general  estate  of  the  late  J,  F., 
but  which  had  been  speciiioally  bequeathed  to 
one  6.  F.,  and  his  children,  for  whom  the 
said  J.  F.  and  M.  W.  F.  were  also  trustees. 
The  judgment  of  the  courts  below  held  the  ap- 
pellants liable  in  their  capacity  of  executors 
of  the  general  estate  and  trustees  under  the 
wills.  Held,  that  the  appellants  were  respon- 
sible for  the  damages  resulting  frofai  their 
negligence  in  not  keeping  the  building  in  re- 
pair as  well  personally  as  in  their  quality  of 
trustees  {d*hSritier8  fiduoiaires)  for  the  bene- 
fit of  G,  F.'s  children,  but  were  not  liable  as 
executors  of  the  general  estate. — Where  par- 
ties are  before  the  court  guA  executors,  and 
the  same  parties  should  also  be  summoned 
qud  trustees,  an  amendment  to  that  effect  is 
sufficient,  and  a  new  writ  of  summons  is  not 
necessary.     Ferrier  v.  Tripannier,  xxiv.,  87, 

8.  Testamentary  succession  —  Executors — 
Balance  due  hy  tutor — Practice — Action  for 
account — Provisional  possession  —  Envoie  en 

,  passrsftion — Parties.] — ^The  anpeal  was  from 
the  judgment  of  the  CJourt  of  Queen's  Bench 
for  Lower  Canada  (Q.  R.  6  Q.  B.  34).  which 
reversM  the  decision  of  the  Superior  Court, 
District  of  Quebec,  and  dismissed  the  plain- 
tiff^s  action  and  incidental  demand,  and  held, 
that  on  failure  of  testamentary  executors  to 
render  an  account,  the  heirs  of  the  testator 
have  no  direct  action  against  them  for  alleged 
balances  in  their  hands;  that  their  proper  re- 
course would  be  by  an  action  for  account, 
which  should  embrace  the  whole  of  the  admin- 
istration of  the  succession  of  the  executors, 
and  could  not  be  restricted  to  particular  or 
isolated  matters;  that  a  demand  for  provi- 
sional possession  {envoie  en  possession),  of  a 
testamentary  succession  against  an  executor 
who  has  had  the  administration  thereof  should 
implead  all  the  heirs  as  plaintiffs,  and  that 
failure  in  the  joinder  of  any  one  of  them 
would  be  fatal,  and  the  defendant  could  not 
be  compelled  to  call  them  in  as  parties  to  the 
action,  and  further,  that,  in  a  case  where 
there  were  several  executors,  such  actions 
must  be  brought  against  them  jointly,  and 
could  not  be  validly  instituted  against  one  of 
them  even  with  the  extra  judicial  consent  of 
the  others. — The  Supreme  Court  of  Canada 
affirmed  the  decision  of  the  Court  of  Queen's 
Bench,  and  dismissed  the  appeal  with  costs. 
Cream  et  al.  v.  Davidson,  Ist  May,  1897, 
xxvii.,  362. 

9.  WUl — Powers  of  executors — Promissory 
note — Advancing  legatee* s  share.]  —  M..  who 
was  a  merchant,  by  his  will  gave  special  direc- 
tions for  the  winding  up  of  his  business  and 
the  division  of  his  estate  among  a  number  of 
his  children  as  legatees,  and  gave  to  his  exe- 
cutors, among  other  powers,  the  power  "  to 
make,  sign,  and  indorse  all  notes  that  might 
be  required  to  settle  and  liquidate  the  affairs 
of  his  succession."  By  a  subsequent  clause 
in  his  will  he  gave  his  executors  **all  neces- 
sary rights  and  ijowers  at  any  time  to  pay  to 
any  of  his  said  children  over  the  age  of  thirty 
years  the  whole  or  any  part  of  their  share  in 


his  said  estate  for  their  assistance  either  in 
establi^ment  or  in  case  of  need,  the  whole 
according  to  the  discretion,  prudence  and  wis- 
dom of  said  executors,"  &c.  In  an  action 
against  the  executors  to  recover  the  amount 
of  promissory  notes  given  by  the  executors 
and  discounted  by  them  as  such  in  order  to 
secure  a  loan  of  money  for  the  purpose  of  ad- 
vancing the  amount  of  his  legacy  to  one  of  the 
children  who  was  in  need  of  funds  to  pay  per- 
sonal debts.  Held,  affirming  the  judgment  ap- 
pealed from,  that  the  two  clauses  of  the  will 
referred  to  were  separate  and  distinct  provi- 
sions which  could  not  be  construed  together  as 
giving  power  to  the  executors  to  raise  the  loan 
upon  promissory  notes  for  the  purpose  of  ad- 
vancing the  share  of  one  of  the  beneficiaries 
under  the  will.  Banque  J acques-C artier  v. 
Gratton,  xxx.,  317. 

10.  Donatio  mortis  causA — Ratification  J>y 
will  —  Seizin  —  Payment  of  legacy — Sale  of 
land — Charges — Action  hypothecaire.]  —  On 
appeal  the  Supreme  Court  affirmed  the  judg- 
ment of  the  Court  of  Queen's  Bench  (Q.  R. 
8  Q.  B.  511).  in  an  hypothecary  action  by 
which  it  was  also  asked  that  a  discharge  by 
executors  should  be  set  aside.  C.  sold  land  to 
A.  W.  M.  and  C.  B.  M.  for  $150,000  secured 
by  privilege  of  hailleur  de  fonds,  of  which 
$50,000  was  payable  to  respondent  after  ven- 
dor's death.  C.  afterwards  by  his  will  ratified 
the  donation  and  delegation  of  payment.  A. 
W.  M.  and  C.  B.  M.  being  named  testamen- 
tary executors.  The  C.  C.  Co.  acquired  the 
land  assuming  the  obligation  of  paying  this 
$50,000.  The  executors  discharged  the  debt 
and  the  hypothec  by  which  it  was  secured. 
It  was  held  by  the  court  below,  that  even  if 
the  delegation  were  null  on  account  of  the 
donatio  mortis  causQ,  by  acte  entre  vifs,  the 
will  validated  it  and  the  credit  passed  to  the 
respondent  with  all  its  accessories  including 
the  hypothec  and  special  privilege  of  haiUeur 
de  fonds;  and  further,  as  the  executors  were 
seized  only  for  the  execution  of  the  will,  and 
there  was  no  necessity  to  use  this  credit  to 
pay  debts  of  the  succession,  they  had  no 
power  to  grant  the  discharge.  Consumers 
Cordage  Co.  v.  Converse,  xxx„  618. 

11.  Appeal — Jurisdiction  —  Matter  in  con- 
troversy —  Removal  of  executors  —  Acquiesc- 
ence in  trial  court  judgment — Right  of  appeal 
—R.  8.  C.  c.  135.  s.  £9.] — The  Supreme  Court 
of  Canada  has  no  jurisdiction  to  entertain  an 
appeal  in  a  case  where  the  matter  in  contro- 
versy has  become  an  issue  relating  merely  to 
the  removal  of  executors  though,  by  the  ac- 
tion, an  account  for  over  $2,000  had  been  de- 
manded and  refused  by  the  judgment  at  the 
trial  against  which  the  plaintiff  had  not  ap- 
pealed. tHo^l  V.  Chevrefils  (30  Can.  S.  C.  R. 
327)  followed;  Ldberge  v.  The  Equitable  Life 
Assurance  Society  (24  Can.  S,  C.  R.  59)  dis- 
tinguished.  Donohoe  v,  Donohue,  xxxiii.,  134. 

12.  R.  8.  N.  8.  U  ser.)  c.  96,  s.  41— Death 
of  party  to  suit  —  Adding  administrator  as 
party  before  trial — Competence  of  surviving 
party  to  give  testimony — Evidence  of  agree* 
ments  with  deceased  party. 

See  Evidence,  3. 

13.  Execution  of  trusts  —  Insufficiency  of 
income  —  Power  to  mortgage  or  sell  —  An- 
nuities — Charges  upon  corpus. 

See  Well.  8. 


599 


EX  POST.  JPACTO  LEGISLATION. 


600 


14.  Hypothecary  debts— ^Charge  upon  estate 
— Special  devise— Art.  889  C.  0. 

See  Will.  57. 

15.  Conservatory  acts — Acts  of  administra- 
tor— Acceptance  of  insolvent  successioiv^-Arts. 
646,  650  6,0. 

See  Fraud,  1. 

16.  Powers — Unlimited  discretion  conferred 
hy  toUl — Indorsement  of  accommodatioWUtes. 

See  Bills  and  Notes,  15.  '  r,  i^o 

17.  Aid  to  civil  power — Payment  oitt^oops 
— Suit  by  administrator  of  commanding  pf- 
fioer. 

See  MnJTABy  Law,  1. 

18.  WUl — Powers  —  Sale  of  land — \)nsur- 
veyed  lot — ZJnknqwn  quantity  —  Contract — 
Specific  performance-^— Breach  of  trust! 

See  Sale,  1. 

19.  Administration  of  agent — 'Segligerice — 
Misappropriation — Mandate. 

See  Trusts.  9. 

20.  Tru^t  estate — Purchase  at  sheriff's  -sale 
— Possession  —  Statute  of  Limitations — Evi- 
dence. 

See  Title  to  Land,  118. 

21.  Appointment  to  carry  on .  administra- 
tion —  Constructive  trust  —  Negligence — Ac- 
count— Interest — Contrainte. 

See  Tutorship,  2. 

22.  Removal  of  executors  by  codicil  —  Re- 
ference to  revoked  will — Intention  to  revive. 

See  Will,  55. 

23.  Trustee  —  Accounts  —  Jurisdiction  of 
Probate  Court — Res  judicata. 

See  Trusts,  14. 

24.  Trustees  and  executors  —  Legacy  in 
trust — Discretion  of  trustee  —  Vagueness  or 
uncertainty  as  to  beneficiaries — Poor  relatives 
—  Public  Protestant  charities  —  Charitable 
uses — Persona  designata. 

See  Will,  46. 

25.  Nova  Scotia  Probate  Act — R.  S.  N.  8. 
(5  ser.)  c.  100  and  51  Vict.  {N.  S.)  c.  26— 
License  to  sell  lands — Estoppel — Res  judicata. 

See  Res  Judicata,  11. 

26.  Provisions  of  wUl  —  Deferred  distribu- 
tion— Premature  action. 

See  Will,  20. 


EXEMPTIONS. 

1.  Succession  duties  —  Property  exempt — 
Sale  under  will — Duty  on  proceeds — Costs^ 
Proceedings  by  or  against  the  Crown.] — De- 
bentures of  the  Province  of  Nova  Scotia  are, 
by  statute,  "not  liable  to  taxation  for  pro- 
vincial, local  or  municipal  purposes  "  in  tne 
province.  L,  by  his  will,  after  making  certain 
bequests,  directed  that  the  residue  of  his  pro- 
perty, which  included  some  of  these  deben- 
tures, should  be  converted  into  money  to  be 
invested  by  the  executors  and  held  on  certain 
specified  trusts.  This  direction  was  Carried 
out  after  his  death,  and  the  Attorney-General 


claimed  succession  duty  on  the  whole  estate. 
Held,  affirming  the  judgment  appealed  against 
(35  N.  S.  Rep.  223),  Sedgewick  and  Mills, 
JJ..  dissenting,  that  although  the  debentures 
themselves  were  not  liable  to  the  duty  either 
in  the  hands  of  the  executors  or  of  the  pur- 
chasers, the  proceeds  of  their  sale  when  pass- 
ing to  legatees  werc^Dosts  wilt  be  given  for 
or  against  the  Grown  as  in  other  cases. 
Lovitt  V.  Atty.-Gen.  for  Nova  Scotia,  xxziii., 
350. 

2.  Exemptions  from  customs  duties  —  For- 
eign built  ships  —  Dutiable  goods — Customs 
TaHff  Act. 

See  Customs  Duties,  4. 

3.  Exemptions  from  customs  duties — Duti- 
able goods — Customs  Tariff  Act — Lex  fori — 
Lex  loci — Interest  on  duties  improperly  levied 
— Mistake  of  law — R6pdtition  —  Presumption 
as  to  good  faith. 

See  Customs  Duties,  5. 

And  see  Assessment  and  Takes  —  Execu- 
tions. 


EXPERTISE. 

Builder's  privilege  —  Proc^s-verbal  —  Arts. 
1695.  2013,  210S  G.  C.—Art.  333  et  seq.  C.  C. 
P. — Error  in  valuation. 

See  Lien.  8. 

And  see  Experts. 


EXPERTS. 

1.  Expert  opinions  —  Evidence — Hearsay — 
Extra  judicial  statements  —  Assessor's  re- 
poris.l — Where  there  is  direct  contradiction 
between  equally  credible  witnesses  the  evi- 
dence of  those  who  speak  from  facts  within 
their  personal  knowledge  should  be  preferred 
to  that  of  experts  giving  opinions  based  upon 
extra  judicial  statements  and  municipal  re- 
ports. Crawford  v.  City  of  Montreal,  xxz., 
406. 

2.  Assessment  of  damages — Evidence  incom- 
plete— Record  remitted  for  expertise. 

See  Sale,  103. 


3.  Evidence  of  experts 
en  CCS. 

See  Evidence,  58-62. 

And  see  Expertise. 


Opinions — Infer- 


EXPLOSION. 

Condition  of  policy  —  Loss  by  explosion 
Fire  caused  by  explosion. 

See  Insurance,  Fire,  32. 


EX  POST  FACTO  LEOISULTION. 

Special  taxes  —  Warranty — Montreal  local 
improvements. 

See  Municipal  Corporation,  124. 
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EXPRESS  OOMPANT. 

Bailees  —  Common  carriers  —  Receipt  for 
money  parcel— -Conditions  precedent — Formal 
notice  of  claim — Pleading — Money  had  and  re- 
ceived— Special  pleas. 

See  Action,  21. 


EXPROPRIATION  OF  LANDS. 

1.  By  the  Crown,  1-7. 

2.  By  Municipal  Authorities.  8-20. 

3.  Fob  Railways.  Tramways,  &c..  21-32. 


1.  By  the  Crown. 

1.  Tofon  plot  stih-division  —  Valuation — 
Assessment  of  damages — Government  raUway 
— Cro8sings.'\ — The  claimant  contended  that 
the  land  was  held  for  sale  as  building  lots. 
It  had  not  been  sub-divided  prior  to  expro- 
priation»  and  none  of  it  had  been  sold  for 
building  purposes.  There  was.  however,  a  re- 
mote probability  that  the  land  would  become 
available  for  such  purposes  upon  the  exten- 
sion of  the  limits  of  an  adjoining  town. — The 
absence  of  a  crossing  prevented  access  to  the 
shore,  and  caused  claimant  loss  in  the  use  and 
o<xMipation  of  the  remaining  property. — The 
Exchequer  Court  (2  Ex.  C.  R.  21),  decided 
that  while  remote  probability  added  some 
value  to  the  property,  compensation  should  not 
be  based  on  any  supposed  value  for  building 
purposes  at  the  time  of  expropriation,  and 
also,  that  claimant  was  entitled  to  compensa- 
tion in  respect  of  damage  resulting  from  the 
want  of  a  crossing. — On  appeal  by  claimant, 
the  Supreme  Court  of  Canada,  Held,  that  the 
amount  of  compensation  awarded  should  be 
increased,  on  the  ground  that  it  did  not  ap- 
pear that  such  compensation  was  assessed  In 
view  of  the  future  damage  that  might  result 
from  the  want  of  a  crossing.  Kearney  v.  The 
Queen,  Cass.  Dig.  (2  ed.)  313. 

2.  Petition  of  right  —  Public  work — Injury 
to  property  —  Obstruction  of  canal — Use  of 
canal.] — The  appellant,  claiming  to  be  owner 
of  the  Shubenacadie  Canal  in  Nova  Scotia, 
brought  «uit  by  petition  of  right  to  recover 
damages  from  the  Crown  for  expropriating 
part  of  his  property  in  construction  of  public 
works  and  for  obstructing  the  use  of  the  canal. 
The  Exchequer  Court  (4  Ex.  C.  R.  130), 
without  deciding  as  to  the  title  of  appellant, 
which  was  disputed,  held  that  expropriation 
had  not  been  proved,  and  refused  damages  for 
obstruction  on  the  ground  that  the  canal  was 
not  open  for  traffic.  The  judgment  included 
a  declaration  that  appellant  was  entitled, 
whenever  it  should  be  so  opened  and  the  traffic 
obstructed  by  the  public  work,  to  have  the 
obstruction  removed. — The  Supreme  Court  of 
Canada  affirmed  the  judgment  of  the  Exche- 
quer Court,  and  dismissed  the  appeal  with 
costs.    Fairbanks  v.  The  Queen,  xxiv.,  711. 

3.  Expropriation  of  land — Damages — Valu- 
ation— Eviaence.'l  —  The  Crown  expropriated 
land  of  L.  and  had  it  appraised  bv  valuators 
who  assessed  it  at  $11,400,  which  sum  was 
tendered  to  L.,  who  refused  it  and  brought 
suit  by  petition  of  right  for  a  larger  sum  as 
compensation.  The  Exchequer  Court  award- 
ed him  $17,000.  On  appeal  by  the  Crown. — 
Held,  reversing  the  judgment  appealed  from, 


Girouard,  J.,  dissenting,  that  the  evidence 
given  on  the  trial  of  the  petition  shewed  that 
the  sum  assessed  by  the  valuators  was  a  very 
generous  compensation  to  L.  for  the  loss  of 
his  land  and  the  increase  by  the  judgment  ap- 
pealed from  was  not  justified.  —  The  court, 
while  considering  that  a  less  sum  than  that 
fixed  by  the  valuators  should  not  be  given  in 
this  case  expressly  stated  that  the  same  course 
would  not  necessarilv  be  followed  in  future 
cases  of  the  kind.    The  King  v.  Likely,  xxxii., 

4.  Laying  out  and  ascertaining  ordnance 
lands — Public  works — Reversion  of  lands  not 
used  for  canal  purposes. 

See  RiDEAu  Canal  Lanps,  2. 

5.  Intercolonial  Railway  lands — Appellate 
court  amending  award — Speculative  values. 

See  Arbitrations,  11. 

6.  Public  work  —  Government  contractor — 
Entry  on  lands — Notice  of  action — 44  Vict, 
c.  2d,  8.  109 — Conditions  precedent. 

See  Crown,  64. 

7.  Tender  of  compensation — Award  of  of- 
ficial arbitrators — Costs — Findings  of  fact — 
Setting  aside  award. 

See  Appeal,,  223, 

And  see  Public  Works. 


2.  By  Municipal  Authorities, 

8.  Expropriation  —  Award  of  arbitrators — 
Interference  on  appeal."] — In  a  matter  of  ex- 
propriation, the  decision  of  the  majority  of 
the  arbitrators,  men  of  more  than  ordinary 
business  experience,  upon  a  question  merely  of 
value,  should  not  be  interfered  with  on  ap- 
peal., Lemoine  y.  City  of  Montreal;  Allan  v. 
City  of  Montreal,  xxiii.,  390. 

9.  Municipal  corporation  —  Expropriation 
proceedings  —  Negligence — Interference  with 
proprietary  rights — Abandonment  of  proceed- 
ings— Damages  —  Servitudes  established  for 
public  utUity—Arts.  jpe,  407,  1053  C.  C— 
Eminent  domain."] — Where,  under  authority 
of  a  statute,  authorizing  the  extension  of  a 
street,  a  servitude  for  public  utility  was  e^ 
tablished  on  private  land  which  was  not  ex- 
propriated and  the  extension  was  subsequent- 
ly abandoned,  the  owner  of  the  land  was  not, 
in  the  absence  of  any  statutory  authority 
therefor,  entitled  to  damages  for  loss  of  pro- 
prietary rights  while  the  servitude  existed. 
PerrauU  v.  Gauthier  et  al.  (28  Can.  S.  C.  R. 
241)  referred  to.  The  Chief  Justice  dissented. 
Hollester  v.  City  of  Montreal,  xxix.,  402. 

10.  Expropriation  of  land  —  Lands  injuri- 
ously affected — Damages  — Interest — Award.! 
— If  in  the  construction  of  a  public  work 
"land  of  a  private  owner  is  injuriously  af- 
fected and  the  compensation  therefor  is  de- 
termined by  arbitration,  interest  cannot  be  al- 
lowed by  the  arbitrator  on  the  amount  of 
damages  awarded.  Leak  v.  City  of  Toronto, 
XXX..  321. 

11.  Municipal  corporation  —  Widening 
streets — A  bandonment  of  proceedings — Reinti- 
grande — Measure  of  damages.] — ^The  city 
commenced  expropriation  proceedings  and 
forthwith  took  possession  of  plaintiflPs  land, 
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constructed  works  thereon  and  incorporated  it 
with  a  public  street.  Subsequently,  in  virtue 
of  a  statute  granting  permission  to  do  so, 
the  city  abandoned  the  expropriation  pro- 
ceedings without  paying  indemnity  or  return- 
ing the  lands  so  occupied  and  used. — Heldy 
that  the  plaintiff  had  been  illegally  dispose 
sessed  of  his  property  and  was  entitled  to 
have  it  returned  to  him  in  the  state  in  which 
it  was  at  the  time  it  had  been  so  taken  pos- 
session of  and  also  to  recover  compensation 
for  the  illegal  detention.  Held,  further,  that, 
in  the  present  case,  the  measure  of  damages, 
as  representing  the  rents,  issues  and  profits  of 
the  lands  usurped  by  the  city,  should  be  the 
interest  upon  the  value  of  Ihe  property  dur- 
ing the  period  of  its  illegal  detention.  (Judg- 
ment appealed  from,  Q.  R.  8  Q.  B.  534, 
varied).     City  of  Montreal  v.  Hogan,  xxxi.,  1. 

12.  Municipal  corporation  —  Montreal  City 
charter  —  Local  improvements  —  Expropria- 
tion for  widening  street  —  Action  for  in- 
demnity —  52  Vict,  c.  79  (Que.) — 54  Vict.  c. 
78  (Que.)— 59  Vict.  c.  49  (Que.)— Assess- 
ment of  damages.'\ — Where  the  City  of  Mon- 
treal, under  the  provisions  of  52  Vict.  c.  79, 
s.  213,  took  possession  of  land,  for  street 
widening,  in  October.  1895,  under  agreement 
with  the  owner,  the  fact  that  the  price  to  be 
paid  remained  subject  to  being  fixed  by  com- 
missioners to  be  appointed  under  the  statute 
was  not  inconsistent  with  the  validity  of  the 
cession  of  the  land  so  effected  and,  notwith- 
standing the  subsequent  amendment  of  the 
statute  m  December  of  that  year,  by  59  Vict. 
e.  49,  s.  17,  the  city  was  bound,  within  a  rea- 
sonable time,  to  apply  to  the  court  for  the 
appointment  of  commissioners  to  fix  the 
amount  of  the  indemnity  to  be  paid,  to  levy 
assessments  therefor  and  to  pay  over  the  same 
to  the  owner,  and,  having  failed  to  do  so,  the 
owner  bad  a  right  of  action  to  recover  in- 
demnity for  his  land  so  taken.  Hogan  v.  City 
of  Montreal  (31  Can.  S.  G.  R.  1)  distinguish- 
ed.— ^The  assessment  of  damages  b^  taking  the 
average  of  estimates  of  the  witnesses  ex- 
amined is  wrong  in  principle.  Grand  Trunk 
Ry,  Co.  V.  Coupal  (28  Can.  S.  C.  R.  531) 
followed.  Fairman  v.  City  of  Montreal,  xxxi.^ 
210. 

13.  Assessment  of  damages — Reservation  of 
recourse  for  future  damages  —  Expropriation 
— Res  judicata — Right  of  action.'\ — A  lessee 
of  premises  used  as  an  ice-house  recovered  in- 
demnity from  the  city  for  injuries  suffered  in 
consequence  of  the  expropriation  of  part  of 
the  leased  premises  and,  in  his  statement  of 
claim,  had  specially  reserved  the  right  of  fur- 
ther recourse  for  damages  resulting  from  the 
expropriation.  In  an  action  brought  after  his 
death  by  his  universal  legatee  to  recover  dam- 
ages for  loss  of  the  use  of  the  ice-house  during 
the  unexpired  term  of  the  lease:  Held,  af- 
firming the  judgment  appealed  from,  that  the 
I'esorvatioii  in  the  first  action  did  not  preserve 
any  further  right  of  action  in  consequence  of 
the  expropriation  and,  therefore,  the  plain- 
tiffs action  was  properly  dismissed  by  the 
courts  below,  as,  in  suc'h  cases,  all  damages 
capable  of  being  foreseen  must  be  assessed 
once  for  all  and  a  defendant  cannot  be  twice 
sued  for  the  same  cause.  The  City  of  Mon- 
treal V.  McGec  (30  Can.  S.  C.  R.  582),  and 
The  Chaudi^re  Machine  and  Foundry  Co.  v. 
The  Canada  Atla^^tic  Ry.  Co.  (33  Can.  S.  C. 
R.  11)  followed.  AnctU  v.  City  of  Quebec, 
xxxiii.,  347. 


14.  Powers  of  Town  of  Levis  —  Special 
charter — Railway  aid — Expropriation  of  right 
of  way— 44  d  45  Vict,  c.  y),  s.  2  (Qiw.). 

See  Municipal  Cobpobation,  105. 

15.  Lost  record — Old  statute — Dedication 
' — Fres  ump  tion —  User, 

See  Highway.  1. 

16.  Street  railway — Municipal  ownership — 
Notice — Arbitration, 

See  Municipal  Corporation,  116. 

17.  Arbitration  —  Award  by  majority — In- 
terference with  on  appeal. 

See  Arbitrations,  55. 

18.  Assessments  —  Local  improvements — 
Future  rights — Jurisdiction. 

See  Appeal,  71. 

19.  Expropriation  —  Widening  street — ^A»- 
sessment — Excessive  valuation. 

See  Municipal  Corporation,  8. 

20.  Local  improvement — Rating  in  propor-^ 
tion  to  benefit. 

See  Assessment  and  Taxes,  53. 


3.  Fob  Railways,  Tbamways,  &c. 

21.  Land  taken  for  railway  purposes  — 
Award — Riparian  rights  —  Obstruction — Ac- 
cis  et  sortie — Tort.^ — ^In  an  award  for  land 
expropriated  for  railway  purposes  where  there 
is  an  adequate  and  suflScient  description,  with 
convenient  certainty  of  the  land  intended  to 
be  valued,  and  of  the  land  actually  valued, 
such  award  cannot  afterwards  be  set  aside 
on  the  ground  that  there  is  a  variation  be- 
tween the  description  of  the  land  in  the  no- 
tice of  expropriation  and  in  the  award. — ^A 
riparian  proprietor  on  a  navigable  river  is 
entitled  to  damages  against  a  railway  com- 
pany for  any  obstruction  to  his  rights  of 
acces  et  sortie,  and  such  obstruction  without 
parliamentary  authority  is  an  actionable 
wrong:  Pton  v.  North  Shore  Ry.  Co.,  (14 
App.  Cas.  612)  followed. — ^Taschereau,  J., 
was  of  opinion  that  the  award  in  this  case 
induded  compensation  for  the  beach  lying  in 
front  of  plaintifiTs  property,  which  belongs  to 
the  Crown,  and,  for  that  reason,  should  be 
set  aside.  Bigaouette  v.  North  Shore  Ry.  Co,, 
xvii.,  363. 

22.  Railway  —  Estimating  damages  —  Pro- 
spective capabilities — Unity  of  possession  — 
Increased  advantages — l^own  plot — Set-off.] 
— In  assessing  damages  for  expropriation  re- 
gard should  be  had  to  the  prospective  cap- 
abilities of  the  lands  arising  from  situation 
and  character,  and  In  awarding  compensation 
the  value  to  the  owner  should  be  considered, 
not  that  to  the  authority  making  the  expro- 
priation.— ^The  unity  of  the  estate  should  also 
be  considered,  and  if,  by  the  severance  of 
one  of  several  lots  so  situated  that  the  pos- 
session and  control  of  each  gives  an  enhanced 
value  to  them  all.  the  remainder  is  depreci- 
ated in  value,  such  depreciation  is  substantive 
ground  for  compensation. — Advantages  to  a 
paper  town  from  being  made  the  terminus  of 
a  Government  railway,  with  station-houses 
and  other  buildings  constructed  within  its 
limits,  should  be  taken  into  account  by  way 
of  set-off  under  50  &  51  Vict.  c.  16,  s.  31. — 
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Judgment  appealed  from   (2  Ex.  G.  R.  149) 
afitrmed.    Faint  y.  The  Queen,  zviii.,  718. 

23.  Railioay  .  expropriation  —  Award  — 
Additional  interent  —  Confirmation  of  title — 
DUigcHce  —  The  BaUway  Act,  1S88,  88.  126, 
770,  172.] — On  a  petition  to  the  Superior 
Court,  praying  that  a  railway  company  be 
ordered  to  pay  into  the  hands  of  the  i^ro- 
thonotary  of  the  Superior  Court  a  sum  equiva- 
lent to  six  per  cent,  on  the  amount  of  an 
award  previously  deposited  in  court  under  s. 
170  of  the  Railway  Act,  and  praying  further 
that  the  company  should  be  enjoined  and  or- 
dered to  proceed  to  confirmation  of  title,  with 
a  view  to  the  distribution  of  the  money,  the 
company  pleaded  that  the  court  haa  no 
power  to  grant  such  an  order,  and  that  the 
delays  in  proceeding  to  confirmation  of  title 
had  been  caused  by  the  petitioner,  who  had 
unsuccessfully  appealed  to  the  higher  courts 
for  an  increased. amount,  ffbld,  reversing  the 
judgment  of  the  c^urt  below,  that  by  the 
terms  of  s.  172  of  the  Railway  Act  it  is  only 
by  the  judgment  of  confirmation  that  the  ques- 
tion of  additional  interest  can  be  adjudicated 
upon.  Held,  further,  that  assuming  the  court 
had  jurisdiction,  until  a  final  determination 
of  the  controversy  as  to  the!  amount  to  be 
distributed,  the  railway  company  could  not 
be  said  to  be  guilty  of  negligence  in  not  ob- 
taining a  judgment  in  confirmation  of  title. 
(Kailway  Act.  s.  172).  Foumier,  J.,  dissent- 
ing. The  Atlantic  and  2^orth-we8t  Ry,  Co,  v. 
Judah,  xxiii.,  2S1. 

24.  RaUway  —  Esppropriation  of  land  — 
Title  to  land  —  Tenants  in  common  —  Pro- 
pri6taire8  par  indivis — Construction  of  agree- 
ment —  Misdescription  —  Plans  and  hooks  of 
reference — Hatisfaction  of  condition  as  to  in- 
demntty — Registry  laws — Estoppel — R.  S.  Q. 
arts.  5163,  516Jf-Art.  1590  C,  C.]— In  mat- 
ters of  expropriation  where  the  railway  com- 
pany has  complied  with  the  directions  and 
conditions  of  arts.  5163  and  5164,  Revised 
Statutes  of  Quebec,  as  to  deposit  of  plans  and 
books  of  reference,  notice  and  settlement  of 
indemnity  with  the  owners,  or  with  at  least 
one-third  of  the  owners  par  indivis,  of  lands 
taken  for  railway  purposes,  the  title  to  the 
lands  passes  forthwith  to  the  company  for 
the  whole  of  the  property  by  mere  operation 
of  the  statute,  even  without  the  consent  of 
the  other  owners  par  indivis,  and  without  the 
necessity  of  formal  conveyance  by  deed  or 
compliance  with  the  formalities  prescribed  by 
the  Civil  Code  as  to  registration  of  real  rights. 
The  Quehec,  Montmorency  and  Charlevoix 
Ry.  Co.  V.  Oihsone;  Gibsone  v.  The  Quebec, 
Montmorency  and  Charlevoix  Ry.  Co.,  xxix., 
340. 

25.  Railways  —  Construction  of  statute — 
Tramway  for  transportation  of  materials  — 
Expropriation— 51  Vict.  c.  29,  s.  114  (/>.)  — 
2  Edw.  VII.  c.  29  (JD.)]— The  place  where 
materials  are  found  referred  to  in  the  one 
hundred  and  fourteenth  section  of  **  The  Rail- 
way Act  "  means  the  spot  where  the  stone, 
gravel,  earth,  sand  or  water  required  for  the 
construction  or  maintenance  of  railways  are 
naturally  situated  and  not  any  other  place 
to  which  they  have  been  subsequently  trans- 
ported.— Per  Tascherean  and  Girouard,  JJ. 
The  provisions  of  the  one  hundred  and  four- 
teenth section  of  **  The  Railway  Act "  confer 
upon  railway  companies  a  servitude  consisting 
merely  in  the  right  of  passage  and  do  not 
confer  any-  right  to  expropriate  lands  requir- 
ed for  laying  the  tracks  of  a  tramway  for  the 


transportation  of  materials  to  be  used  for  the 
purposes  of  construction,  Quebec  Bridge  Co, 
V.  Hoy,  xxxii.,  572. 

26.  Railway  —  Objection  to  award — De- 
scription of  lands — 43  d:  -^  Vict.  c.  43,  s.  9 
{Que.). 

See  Abbitbations.  42. 

27.  Railway  lands  —  Increase  of  award — 
Appellate  court  receiving  additional  testi- 
mony— Appreciation  of  evidence. 

•  See  Appeal,  12. 

28.  Gravel  pit  —  Estimating  compensation 
— Farm  crossings. 

See  Railways,  26. 

29.  Severance  of  land  by  railway — Farm 
crossings — Compensation. 

See  Railways,  27. 

30.  Land  required  for  railway  extension  — 
Deviation  from  line  —  Completion  of  railway 
— Filing  plans — Condition  precedent. 

See  Railways,  28. 

31.  Prohibition  —  Railways  —  Expropria- 
tion —  Arbitration  —  Death  of  arbitrator 
pending  award — 51  Vict.  c.  20,  ss,  156,  157 — 
Lapse  of  time  for  making  award  —  Construc- 
tion of  statute — Art.  12  C.  C. — Appeal — Juris- 
diction— 54  d  55  Vict.  c.  25,  s.  2. 

See  Arbitrations,  5. 

32.  Construction  of  railway — Cro8sing  and 
using  highways  —  Compensation  to  munici- 
pality —  Terminus  **  at  or  near  "  point  named. 

See  Railway,  152. 


EXTRADITION. 

Appeal  —  Habeas  corpus  —  Necessity  to 
quash.] — By  s.  31  of  the  Supreme  and  Ex- 
chequer Courts  Act  (R.  S.  C.  c.  135,  s.  31), 
**no  appeal  shall  be  allowed  in  any  case  of 
proceedings  for  or  upon  a  writ  of  habeas 
corpus  arising  out  of  any  claim -for  extradi- 
tion made  under  any  treaty.'*  On  application 
to  the  court  to  fix  a  day  for  hearing  a  mo- 
tion to  quash  such  an  appeal.  Held,  that  the 
matter  was  coram  non  judice  and  there  was 
no  necessity  for  a  motion  to  quash.  In  re 
Lazier,  xxix.,  630. 

Ai7D  see  Criminal  Law. 


FACTORS. 

Mandate  —  Agency  —  Pledge  —  Notice 
Arts.  1739,  1740,  1742,  1975  C.  C. 
See  Partnership.  43. 

And  see  Bbokeb. 


FACTUM8. 

See  Pbactice  of  Supreme  Court. 


FAITS  ET  ARTICLES. 

Negative     averments   —   Perjury 
dence. 

See  Criminal  Law,  4. 

And  see  Interrogatories. 


Evi- 
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FALSE  ARREST. 

See  Malicious  Pbosecution. 


FALSE   BIDDING,  RESALE  FOR. 

Sale  hy  sheriff  —  FoUe  enchire  —  Resale 
for  false  bidding— Art.  690  et  seq.  C.  C.  P.— 
Questions  of  practice  —  Appeal  —  Art.  688 
6.  C.  p. — Privileges  and  hypothecs — Sheriff's 
deed^— Registration  of — Absolute  nullity — kec- 
tification  of  slight  errors  in  judgment  — 
Duty  of  appellate  court. 

See  Appeal,  394. 

And  see  Sheriff. 


FAULT. 

See  Negligence. 


FEAR. 

See  DUBESS. 


FELONT. 

See  Criminal  Law. 

FELLOW- WORKMAN. 

See  Master  and  Servant — Negligence. 


FENCES. 

1.  Cattle  straying  on  highway  —  Railway 
fencing  —  Protection  at  watercourses  —  Cul- 
vert— Injury  by  train — Negligence. 

See  Railways,  45. 

2.  Location  of  railway — Laying  out  boun- 
daries— Construction  of  deed- — Estoppel  by 
conduct  —  Riparian  rights  —  Possession  — 
Prescription — Title  to  land. 

See  Railways,  153. 


FERRIES. 

1.  License  —  Construction  —  Disturbance 
— Long  user  —  Establishment  of  limits.] — 
The  Crown  granted  a  license  to  the  Town  of 
Belleville  (in  1858).  to  ferry  **  between  the 
Town  of  Belleville  to  Ameliasburg.'*  Held,  a 
sufficient  grant  of  a  right  of  ferriage  to  and 
from  the  two  places  named. — Under  this  license 
the  Town  of  Belleville  leased  to  the  plaintiff 
granting  the  francfhise  "  to  ferry  to  and  from 
the  Town  of  Belleville  to  Ameliasburg,"  a 
township  having  a  water  frontage  of  about 
ten  or  twelve  miles,  directly  opposite  to  Belle- 
ville, such  lease  providing  for  only  one  land- 
ing place  on  each  side,  and  a  ferry  was  es- 
tablished within  the  limits  of  Belleville  on 
the  one  side,  to  a  point  across  the  Bay  of 
Quints,  in  Ameliasburg,  within  an  extension 


of  the  east  and  west  limits  of  Belleville.  The 
defendants  established  another  ferry  across 
another  part  of  the  Bay  of  Quint6,  between 
Ameliasburg  and  a  place  in  the  Township  of 
Sidney,  which  adjoins  Belleville,  the  termini 
being  on  the  one  side  two  miles  from  the 
western  limits  of  Belleville,  and  on  the 
Ameliasburg  shore  about  two  miles  west 
from  the  landing  place  of  the  plaintiffs  ferry. 
Held,  reversing  the  judgment  appealed  from 
(7  Ont.  App.  K.  341),  that  the  establishment 
and  use  of  the  plaintiff's  ferry  within  the 
limits  aforesaid  for  many  years  had  fixed  the 
termini  of  the  ferry,  and  that  the  defendants' 
ferry  was  no  infringement  of  the  plaintiffs' 
right.    Anderson  v.  Jellett,  ix.,  1. 

2.  Ferry  license — Interference  —  Tortious 
breach  of  contract  —  Bridges  within  ferry 
limits. — R.  S.  C,  c.  97.1 — On  appeal  the  Su- 
preme Court  affirmed  the  judgment  of  the  Ex- 
chequer Court  of  Canada  (6.  Ex.  C.  R.  414), 
which  held  that  the  granting  of  leases  and 
other  privileges  by  the  Crown  of  land  for  the 
purpose  of  building  and  utilizing  railway 
bridges  and  the  extension  of  railway  tracks 
to  connect  with  railways  across  the  Ottawa 
River,  did  not  constitute  a  breach  of  the  con- 
tract on  the  part  of  the  Crown  arising  out 
of  the  grant  of  a  ferry  license,  including  with- 
in its  limits  the  localities  in  question,  be- 
tween the  City  of  Ottawa  and  the  City  of 
Hull,  and  that  the  construction  of  the  bridges, 
with  approaches  and  track  extensions,  did  not 
constitute  an  interference  with  the  ferrv 
rights  of  the  suppliant  which  would  entitle 
him  to  recover  damages  against  the  Crown. 
Brigham  v.  The  Queen,  xxx.,  620. 

3.  Municipal  tax — Legislative  powers — 59 
Vict.  c.  52  (Que.) — Navigation  —  Montreal 
harbour  —  Jurisdiction  of  commissioners  — 
Double  tax. 

See  Constitutional  Law,  53. 


Future  rights  — 


4,  Bridge — Franchise 
Interference — Damages . 

See  Tolls.  1. 


5.  Constitutional  law  —  Municival  oomora- 
tion  —  Powers  of  Legislature  —  License  — 
Monopoly  —  Highways  and  ferries  — Navi- 
gable streams  —  By-laws  and  resolutions  — 
Intermunicival  ferry  —  Tolls  —  Disturbance 
of  licensee  —  North-West  Territories  Act,  R. 
8.  C.  c.  60.  ss.  13  and  2-4— i?.  N.  A.  Act 
(1367)  s.  92.  ss.  8.  10  and  16— Rev.  Ord.  N. 
TV.  Ter.  (1888)  c.  28— Ord.  N.  W.  T.  No.  7 
of  1891-92.  s.  k — Companies,  dub  associations 
and  partnerships. 

See  Constitutional  Law.  27. 


XTDEI-COMMISSAIRE. 

See  Trusts. 


FINDINGS  OF  FACT. 

1.  Reversal  on  appeal — Manner  of  hearina 
evidence  in  court  below — Avpreciation  of  evi- 
dence— Interference  by  appellate  court.] — 
Where  the  trial  iudge  has  seen  and  heard  the 
witnesses  and  there  is  evidence  to  support  his 
findings  they  will  not  be  interfered  with  upon 
appeal.  Queens  Election  Ca^e,  vii..  247: 
Russell  V.  Lafrancois.  viii..  335:  Montrnlm 
Election    Case,    ix.,    93;    Megantio    Election 
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Case,  ii.,  279;  Parker  v.  Montreal  City  Pae. 
Ry.  Co.,  Cass.  Dis.  (2  ed.)  781;  CasselU  v. 
BuTM.  xiv..  256;  Kyle  v.  T/ie  Canada  Co,, 
XV.,  188:  Hitlop  v.  To«7n  of  McOUlivray,  iv., 
188;  .T^   Queen   y.    CfcaWond,    zvi.,    721: 
iSchwervenski  v.  Vtne&erji/.  xix.,  243 :  Bickford 
T.  IfotriicffW,  xiz..  362 :  Bowker  v.  Laumeiater, 
XX.,  175 :  jSiSf.  iSaniafkferino  v.  Vanvert.  xxiii.. 
145;   Headford   v.  McClary  Mfg.   Co.,  xxiv., 
291;    3ror^^    Bri^Mi^    and    MercanftZe    /n«. 
Co.    V.    TourvUle,    xxv.,    177;    Loifce   JSrte   d 
1).  R.  Ry.  Co.  Y.  Sales,  xxvi.,  G63;  Montreal 
Ga9    Co.   Y.    8t.    Laurent,   xxyi.,    176;    City 
of   St.    Henri    v.    St.    Laurent,    xxvi.,    176; 
Malsard    v.    Hor*,    xxvii.,    510;    Demers    v. 
i/ontreol   Steam   Laundry   Co..   xxvii..   537: 
Lefeunieum  v.  Beaudoin,  xxviii..  89:   Para- 
die  V.  Municivality  of  LimoUou,  xxx.,  405: 
ViUage  of  Granby  v.  Mhiard,  xxxi.,  14;  />o- 
minion  Cartridge  Co.  v.  Af  cArt^ur.  xzxi.,  392 ; 
Dominion    Coal   Co.   v.    SS.    Lake    Ontario, 
scxxii..  507:  D' Avignon  v.  Jones,  xxzii..  650; 
McKelvey  v.  Le  Roi  Mining  Co..  xxxii..  664. 
And  «ee  Appeal.  202-273. 

2.  Jury  trial  —  Questions  of  fact — Ver- 
dict,] —  When  questions  of  fact  have  been 
properly  left  to  a  jury  their  findings  thereon 
must  be  accepted  by  a  court  of  appeal.  Baloh 
d  Peppard  v.  Rombough,  12th  June,  1900. 

3.  Verdict  of  iury  —  Duress. 

See  JuBY.  46. 


FIBE  INSUBANOE. 

jGfee   II7SUBAJ7CE.    FiBE. 


FI8HEBIES. 

1.  Canadian  waters — Three-mUe  limit  — 
Territorial  jurisdiction  —  Bay  of  Chaleurs  — 
The  Fishenee  Act,  31  Vict.  c.  60  {D.)—U 
d  15  Vict.  c.  63  {Imo.) — Seizure  —  Fishery 
officer  —  **  On  vtetc.''] — Under  the  statute 
14  &  15  Vict.  c.  63  (Imp)  defining  the 
boundary  between  Canada  and  New  Bruns- 
wick, the  whole  of  the  Bay  of  Chaleurs  is 
within  the  present  boundaries  of  Quebec  and 
New  Brunswicfk,  within  the  Dominion  of 
Canada  and  subject  to  The  Fisheries  Act,  31 
Vict.  c.  60  (D.)  and,  therefore,  drifting  for 
salmon  in  the  Bay  of  Chaleurs,  although 
more  than  three  miles  from  either  provincial 
shore,  is  a  drifting  in  Canadian  waters  and 
within  the  prohibition  of  the  last  mentioned 
Act  and  the  regulations  made  in  virtue  thereof. 
— 2.  The.  term  **  on  view"  in  s.-s.  4  of  s.  16 
of  the  Fisheries  Act.  is  not  to  be  limited  to 
seeing  the  net  in  the  water  while  in  the  very 
act  of  drifting.  If  the  party  acting  "on 
view  "  sees  what,  if  testified  to  by  him,  would 
be  sufficient  to  convict  of  the  offence  charged, 
that  is  sufiicient  for  the  purposes  of  the  Act. 
Judgment  of  the  Supreme  Court  of  New 
Brunswick  (3  P.  &  B.  252)  reversed.  Mowatt 
V.  IfcFee,  v.,  66. 

2.  Regulation  and  protection — 31  Vict.  c. 
60  (!>.)— J5.  N.  A.  Act,  1867,  ss.  91,  92,  109 
— License  to  fish — Riparian  proprietors — Un- 
granted  lands — Right  of  fishing — NavigaMe 
stream.l^-On  January  Ist.  1874.  the  Minister 
of  Marine  and  Fisheries  under  s.  2.  c.  60.  31 
Vict,  executed  to  the  suppliant  a  lease  of 
fishery,  whereby  Het  Majesty  leased  for  9 
s.  c.  p.— 20 


years  a  portion  of  the  South-west  Miramichi 
Kiver.  N.  B.,  for  fly-fishing  for  salmon  there? 
in,  the  locus  in  quo  being'  thus  described  in 
the  special  case : — *'  Price's  Bend  is  about  40 
or  45  miles  above  the  ebb  and  flow  of  the 
tide.     The  stream  for  the  greater  part  from 
this  point  upward   is  navigable   for  canoes, 
small  boats,  fiat-bottomed  scows,  logs  and  tim- 
ber.   Logs  are  usuallv  driven  down  the  river 
in  high  water  in  the  spring  and  fall.     The 
stream  is  rapid.    During  summer  it  is  in  some 
places,    on    the   bars,   very   shallow." — Some 
persons  who  had  conveyances  of  a  portion  of 
the  river,  and  claimed  the  exclusive  rieht  of 
fishing  in  such  portion,  interrupted  suppliant 
in  the  enjoyment  of  his  fishing  under  the  lease, 
and  put  him  to  expenses  in  endeavouring  to 
asijert  and  defend  his  claim  to  the  ownership 
of  the  fishing  of  that  portion  of  tne  river  in- 
cluded in  his  lease. — ^The  Supreme  Court  of 
New  Brunswick  decided  adversely  to  his  ex- 
clusive rieht  to  fish  in  virtue  of  the  lease,  and 
he  filed  a  petition  of  right,  and  claimed  com- 
pensation  for   loss  of   fishing  privileges  and 
expenses    incurred.      The    Exchequer    Court 
Held,  inter  alia,   that  an  exclusive  rieht  of 
fishing  existed  in  the  persons  who  held  the 
conveyances,    and    that    the    minister    conse- 
quently had  no  power  to   grant  a  lease  or 
license  under  s.  2  of  the  Fisheries  Act  of  the 
portion  of  the  river  in  Question,  and  in  answer 
to   the   Question.   "  Where  the   lands    ( above 
tide    water)    through    which    the    said   river 
passes  are  ungr anted,  could  the  Minister  of 
M.  and  F.  lawfully  issue  a  lease  of  that  por- 
tion of  the  river?"     Held,  that  the  Minister 
could  not  lawfully  issue  a  lease  of  the  bed  of 
the  river,  but  that  he  could  lawfully  issue  a 
license   to   fish   as  a    franchise    apart   from 
the    ownership    of    the    soil    in    that    por- 
tion   of     the    river.  —  On    an    appeal     on 
the    main     question,     whether     or     not    an 
exclusive    right    of     fishing     did    so    exist; 
Held,  affirming  the  judgment  of  the  Exchequer 
Court,  1.  That  the  general  power  of  regulat- 
ing and  protecting  the  fisheries  under  the  B. 
N.  A.  Act,  1867,  s.  91,  is  in  the  Parliament 
of  Canada,  but  that  the  license  granted  bv 
the  Minister  of  the  locus  in  quo  was  void, 
because  said  Act  only  authorizes  the  granting 
of  leases  **  where  the  exclusive  right  of  fishing 
does  not  already  exist  bv  law,"  and  in  this  case 
the  exclusive  right  of  fishing  belonged  to  the 
owners  of  the  land  throueh  which  that  por- 
tion of  the  Miramichi  River  flows. — 2.  That 
although  the  public  may  have  in  a  river,  such 
as  the    one  in  Question,  an  easement  or  right 
to  float  rafts  or  loss  down,  and  a  rieht  of 
passage  up  and  down,  wherever  the  water  is 
sufficiently  high  to  be  so  used,  such  rieht  is 
not  inconsistent  with   an  exclusive   rieht  of 
fishing  nor  with   the  right  of  the  owners  of 
property  opposite  their    respective    lands  ad 
medium  filum   a<ju<B. — 3.  That  the  rights  of 
fishing  in  a  river,  such  as  in  that  part  of  the 
Miramichi  from  Price's  Bend  to  its  source,  are 
an  inddent  to  the  grant  of  the  land  through 
which  such  river  flows,  and  where  such  erants 
have  been  made,  there  is  no  author itv  eiven 
by  the  B.  N.  A.  Art.  1867,  to  grant  a  right  to 
fish,   and   the   Dominion   Parliament   has  no 
right  to  give  such  license. — Per  Ritchie.  C.J., 
and  Strong.  Foumier  and  Henry,  J  J.,  revers- 
ing the  judgment  of  the  Exchequer  Court  on 
the  question  submitted,    that    the  ungranted 
lands  in  the  Province  of  New  Brunswick  be- 
ing in  the  Crown  for  the  benefit  of  the  peo- 
ple of  New  Brunswick,  the  exclusive  rieht  to 
fish   follows   as   an    incident,    and    is   in    the 
Crown  as  trustee  for  the  benefit  of  the  peo- 
ple of  the  province,  and  therefore  a  license 
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by  the  Minister  of  Marine  and  Fisheries  to 
tish  in  streams  running  throufch  provincial 
property  would  be  illegal.  TKe  Queen  v.  jBo&- 
erUon,  vi..  52. 

3.  Riparian  ownership — Fishery  officer  — 
Trespass— 31  Vict,  o.  60,  ss,  2,  19  (i>.)— JVo- 
tice  —  Exclusive  damages  —  New  trial.'\ — 
Three  actions  for  trespass  and  assault  were 
brought  by  riparian  proprietors  of  land  front- 
ing on  rivers  above  the  ebb  and  flow  of  the 
tide,  against  V..  for  forcibly  seizing  and  tak- 
ing away  their  fishing-rods  and  lines,  while 
they  were  fly-fishing  for  salmon  in  front  of 
their  respective  lots.  V.  was  a  fishery  (^cer. 
under  31  Vict  c.  tJO  (D.)  and  justified  seiz- 
ure on  the  ground  that  plaintiffs  were  fishing 
without  licenses  in  violation  of  an  order-in- 
coundl  of  11th  June,  1879,  in  pursuance  of 
8.  19  of  the  Act.  prohibiting  "fishing  for 
salmon,  except  under  licenses  from  the  De- 
partment of  Marine  and  Fisheries."  V.  was 
armed  and  in  company  with  a  sufficient  num- 
ber to  have  enforced  the  seizure  if  resistance 
liad  been  made.  There  was  no  actual  injury, 
but  damages  were  recovered  for  $1,500.  $1,200 
and  $1,000  respectively  by  the  plaintiffs.  (See 
22  N.  B.  Rep.  039).  Held,  that  ss.  2  and  19  of 
the  Fisheries  Act,  and  the  order-in-council  did 
not  authorize  V..  as  inspector  of  fisheries,  to 
Interfere  with  the  exclusive  rights  of  the  ri- 
parian proprietors  to  fish  at  the  locus  in  quo  ; 
but  that  the  damages  were  in  all  the  cases 
«xce8sive.  and  therefore  new  trials  should  b6 
^oranted.  Held,  also.  Gwynne,  J.,  dissenting, 
that  when  V.  conmiitted  the  trespasses  com- 
plained of.  he  was  acting  as  a  D<Mninion  of- 
ficer, under  the  instructions  of  the  t>epart- 
ment  of  Marine  and  Fisheries,  and  was  not 
entitled  to  notice  of  action  under  G.  S.  N. 
B.  c.  89.  s.  1  or  c.  90.  s.  8.  Venning  v.  Stead- 
man,  Hanson  and  Spurr,  ix.,  206. 

4.  Maritime  law  —  Foreign  vessel  within 
British  waters  —  Fishing  within  three  mile 
Iknit^— License — Forfeiture  —  R,  8.  C.  c,  9L 
s,  S — Evidence — Onus  probandi.]  —  Section  3 
of  the  "Act  reis5)e<rting  Fishhig  by  Foreign 
Vessels"  (R.  S.  C.  c.  94),  prohibits  fishing 
by  foreign  vessels  in  British  waters  within 
three  marine  miles  of  the  coasts  of  Canada, 
without  a  license  from  the  Governor-in-Coun- 
cil,  on  pain  of  forfeiture.  In  an  action  in 
rem  in  the  Nova  Scotia  Admiralty  District, 
the  local  Judge  (McDonald,  C.J.),  of  the  Ex- 
chequer dourt  or  Canada,  Admiralty  Side,  ad- 
judged the  condemnation  and  forfeiture  of  the 
vessel  in  question,  her  furniture  and  cargo, 
with  costs  (4  Ex.  C.  R.  419),  and  held,  that 
where  the  (Jrown  alleged  in  the  petition  in  an 
action  in  rem  for  condemnation  and  forfei- 
ture, that  a  certain  vessel  had  violated  the 
provisions  of  the  above  mentioned  Act  by  fish- 
ing in  prohibited  waters  without  the  neces- 
sary license,  but  offered  no  evidence  in  sup- 
port of  such  allegation,  the  burden  of  proving 
the  license  to  fish  was  upon  the  defendant. — 
On  appeal  to  the  Supreme  Court  of  Canada, 
the  decision  of  the  Exchequer  CkHirt  was  af- 
firmed and  the  appeal  dismissed  with  costs. 
The  "  Henry  L,  PhQlips  "  v.  The  Queen,  18th 
February,  1895 ;  xxv..  691. 

5.  Canadian  waters  —  Property  in  teds  — 
Public  harbours  —  Erections  in  navigable 
waters — Interference  with  navigation — Right 
of  fishing  —  Power  to  grant  —  Riparian  pro- 
prietors— Orcat  lakes  and  nnvigable  rivers — 
Operation  of  Magna  Charta — Provincial  Icais- 
lation^R,  8.  O.  (1887)  c.  2J,,  s.  ^7— >55  Vict, 
o.  10,  ss,  5  to  13,  19  and  21  (O.)— B.  8.  Q. 
arts.  ISrtS  to  i578.] — ^Riparian  proprietors  be- 


fore confederation  had  an  exclusive  right  of 
fishing  in  non-navigabie,  and  in  navigable  non- 
tidal  lakes,  rivers,  streams,  and  waters,   the 
beds  of  which  had  been  granted  to  them  by 
the  Crown.     Robertson  v.  The  Queen  (t>  Can. 
S.  C.  K.  52)   followed.— The  rule  that  ripa- 
rian proprietors  own  ad  medium  fUum  aquw 
does  not  apply  to  the  great  lakes  or  navi- 
gable rivers.  —  Where  Beds  of  such  waters 
have  not  been  granted  the  right  of  fishing  is 
public  and  not  restricted  to  waters  within  the 
ebb  and  flow  of  the  tide. — Where  the  provi- 
sions of  Magna  Charta  are  not  in  force,  as  in 
the  Province  of  Quebec,  the  Crown,  in  right 
01  the  i)roviuce,  may  grant  exclusive  rights  of 
fishing  in  tidal  waters,  except  in  tidal  public 
harbours  in  which,  as  m  other  public  harbours, 
the  Crown  in  right  of  the  Dominion  may  grant 
the  beds  and  fisning  rights.     Gwynne,  J.,  dis- 
senting. —  Per  Strong,  C.J.,  and  King  and 
Girouard,     JJ.     The     provisions    of     Mag^na 
Charta  relating  to  tidal  waters  would  be  in 
force  in  the  provinces  in  which  such  waters 
exist  (except  Quebec),  unless  repealed  by  leg- 
islation,   but    Buch    legislation    has    probably 
been  passed  by  the  various  Provincial  legis- 
latures ;  and  these  provisions  of  the  charter  so 
far  as  they  affect  public  harbours  have  been 
repealed    by   Dominion  legislation. — The   \>o- 
mmion  Parliament  cannot  authorize  the  giv- 
ing by  lease,  license  or  otherwise  the  right  of 
fishing  in  non-navigable  waters,  nor  in  navi- 
gable waters,   the  beds  and  banks  of  which 
are  assigned  to  the  provinces  under  the  Bri- 
tish North  America  Act.     The  legislative  au- 
thority of  Parliament  under  s.  91,  item  12, 
is  confined  to  the  regulation  and  conservation 
of  sea-coast  and  inland  fisheries  under  which 
it  may  require  that  no  person  shall  fish  in 
public  waters  without  a  ficense  from  the  De- 
partment of  Marine  and  Fisheries,  mav  im- 
pose fees  for  such  license  and  prohibit  all  fish- 
ing without  it,  and  may  prohibit  particular 
Classes,    such   as    foreigners,    unconditionally 
from  nshing.       The  license  as  required  will, 
however,  be  merely  personal  conferring  quali- 
fication, and  gave   no  exclusive   right  to  fish 
in  a  particular  locality. — Section  4  and  other 
portions  of  c.  96.  Revised  Statutes  of  Canada, 
BO  far   as  they   attempt  to   confer  exclusive 
rights  of  fishing  in  provincial  waters,  are  ultra 
vires.     Gwynne,  J.,  contra, — Per  Gwynne,  J. 
Provindal   Legislatures  have   no  jurisdiction 
to  deal  with  fisheries.     Whatever  comes  with- 
in that   term  is  given  to  the  Dominion    by 
the  British  North  America  Act,  s.  91.  item 
12,  including  the  grant  of  leases  or  licenses 
for  exclusive  fishing. — Per  Strong,  C.J.,  Tas- 
chereau.  King  and  Girouard,  JJ.    R.  S.  O.  c. 
24.  s.  47,  and  ss,  5  to  13  inclusive  of  the  On- ' 
tario  Act  of  1892,  are  intra  tHre«,  but  may  be 
superseded  by  Dominion  legislation. — ^B.  S.  Q. 
arts.  1375  to  1378  inclusive,  are  intra  vires. — 
Per  Gwynne,  J.     R.  S.  O.  c.  24,  s.  47  is  ultra 
vires  so  far  as  it  assumes  to  authorize  the 
land  covered  with  water  within  public   har- 
bours.— ^The  margins  of  navigable  rivers  and 
lakes  may  be  ¥o)d  if  there  is  an  understanding 
with  the  Dominion  Government,  for  protection 
against  interference  with  navigation.   The  Act 
of  1892,  and  R.  S.  Q.  arts.  1375  to  1378  are 
valid  if  passed  in  aid  of  a  Dominion  Act  for 
protection  of  fisheries.    If  not,  they  are  ultra 
vires.    In    re    Jurisdiction    over    Provincial 
Fisheries,  xxvi.,  444.  ^ 

Varied  on  appeal  by  the  Privy  Council, 
[1898]  A.  C.  700. 

6.  Constitutional  law — Convention  of  1&18 
— Construction  of  treaty  —  Construction  of 
statute  —  Three  mile  limit  —  Foreign  fishing 
vessels  —  "  Fishing  **  —  59  Geo,  III,,  o,  S8 
{Imp.)—R,  8,  O.  CO,  94  d  95.1— -Where  Ash 
had  been  enclosed  in  a  seine  more  than  three 
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marine  miles  from  the  coast  of  Nova  Scotia, 
and  the  seine  pursed  up  and  secured  to  a 
foreign  vessel,  and  the  vessel  was  afterwards 
seized  with  the  seine  still  so  attached  within 
the  three  mile  limit,  her  crew  then  being  en- 
gaged in  the  act  of  baling  the  fish  out  of  the 
■eine: — ^BTeld,  Strong,  C.J.,  and  Gwynne,  J., 
dissenting,  affirming  the  decision  of  the  court 
below,  that  the  vessel  when  so  seissed  was 
**  fishing "  in  violation  of  the  (invention  of 
1818  between  Great  Britain  and  the  United 
States  of  America,  and  of  the  Imperial  Act, 
59  Geo.  III.,  c.  38,  and  the  Revised  Statutes 
of  Canada,  c.  94,  and  consequently  liable  with 
her  cargo,  tackle,  rigging,  apparel,  furniture, 
and  stores  to  be  condemned  and  forfeited. 
Ship  "  Frederick  Gerring,  Jr.*'  v.  The  Queen, 
xxvii..  271. 


FIXTURES. 

1.  Mortgage — Uining  maohinent — Regisirtk- 
tion — Interpretation  of^  term^—BiU  of  tale — 
Pergonal  chattels — D&ivery, 

Bee  MOBTOAGE,  43. 

2.  Property,  real  and  personal  —  Im- 
moveables Jyy  destination  —  MoveaUee  in- 
corporated with  the  freehold  —  Sever- 
anee  from  realty  —  Contract  resolutory  con- 
dition —  Conditional  sale  —  Arts.  S79,  2011, 
208S,  2085,  2089  C.  C— Hypothecary  creditor 
— Unpaid  vendor, 

See  Contract,  66. 

Aic^D  see  Immoveable  Pbopebtt. 


FliOATABLE  WATERS. 

See  Fisheries  —  Rivers  and  Streams  *-> 
Watercourses. 


FOIXE  EHOHERE. 

SherifTs  sale — Re-sale  against  eo-adjudioa- 
taires — Petition  by  adjudicataire  partictfating 
in  default — Security  for  amount  of  adjudica- 
tion. 

See  Sale,  87. 

Am)  see  False  Bidding — Sheriff. 


FORCE. 

See  Duress. 


FORECLOStTBE.     ^ 

1.  Mortgage  by  testator — Decree  for  sale- 
Conveyance  oy  purchaser. 

See  Title  to  Land.  56. 

2.  Devise  of  mortgaged  lands — Release  by 
mortgagee — Action  to  eject  purchaser  —  Sta- 
tutory title. 

See  Title  to  Lands,  56. 


FORFEITURE. 

Mines  and  minerals — Lease  of  mining  areas 
— Rental  agreement — Payment  of  rent — Con- 


struction of  statute — Assignment  of  lease — In- 
solvency. 

See  Lease,  7,  19. 

And  see  Escheat. 


FOREIGN  CORPORATIONS. 

Constitutional  law — Winding-up  Act — R.  S. 
C,  0.  129,  s.  5.]--Section  3  of  "  Tbe  Winding- 
up  Act"  (R.  S.  0.  c.  129)  which  provides 
that  the  Act  applies  to  incorporated  trading 
companies  doing  business  in  Canada  whereso- 
ever incorporated  is  intra  vires  of  the  Parlia- 
ment of  Canada.  Judgment  appealed  from 
(16  Q.  L.  K.  79)  affirmed.  Allen  v.  Hanson; 
in  re  Scottish  Canadian  Asbestos  Co.,  xviii., 
667. 

And  see  Comity — Company  Law. 


FOREIGN  JUDGMENT. 

Bar  to  action  —  Estoppel — Res  judicatt;^-^ 
Judgment  obtained  after  action  begun — R,  S. 
N.  S.  (5  ser.)  c.  lOk*  9,  12,  «.-«.  7:  orders  24 
and  70;  rule  2;  order  36,  rule  98.]— A  judg- 
ment of  a  foreign  court  having  the  force  of 
res  judicata  in  tbe  foreign  country  has  the 
like  force  in  Canada. — ^tfnless  prevented  by 
rules  of  pleading  a  foreign  judgment  can  be 
made  available  to  bar  a  domestic  action  begun 
before  such  judgment  was  obtained.  The 
Delta  (1  P.  D.  393)  distinguished.  —  The 
combined  effect  of  orders  24  and  70.  rule  2, 
and  s.  12,  s.-s.  7  of  c.  104,  R.  S.  N.  S.  (5  ser.), 
will  permit  this  to  be  done  in  Nova  Scotia. — 
The  provision  of  R.  S.  N.  S.  (5  ser.),  c.  104, 
order  35,  rule  38.  that  evidence  of  a  judgment 
recovered  in  a  foreign  country  shall  not,  in 
an  action  on  such  judgment  in  Nova  Scotia, 
be  conclusive  of  its  correctness,  but  that  the 
defendant  may  defend  such  suit  as  fully  as  if 
brought  for  the  original  cause  of  action,  can- 
not be  invoked  in  favour  of  the  defendant  in 
Nova  Scotia  who  has  brought  an  unsuccessful 
action  in  a  foreign  court  against  the  plaintiff. 
Law  V.  Hansen,  zzv.,  69. 


FOREIGN  LAW. 

Presumption  —  Forum  having  jurisdiction 
§9  contractu. 

See  Contract,  165. 

And  see  Comity. 


FORESHORE. 

H  Vict.  c.  1,  s.  18  —  Powers  of  Canadian 
Pacific  Railway  Company  to  take  and  use 
foreshore  —  Jfi  Vict.  c.  S2  {B.C.)  —  City  of 
Vancouver  —  Right  to  extend  streets  to  deep 
water — Crossing  of  railway— Jus  pifblicum — 
Implied  extinction  by  statute — Injunction.] — 
By  44  Vict.  c.  1,  s.  18,  the  Canadian  P^acific 
Railway  Company  **  have  the  right  to  take, 
use  and  hold  the  beach  and  land  below  high 
water  mark,  in  any  stream,  lake,  navigable 
water,  gulf  or  sea  in  so  far  as  the  same  shall 
be  vested  in  the  Crown,  and  shall  not  be  re- 
quired by  the  Crown,  to  such  extent  as  shall 
be  required  by  the  company  for  its  railway 
and  other  works  as  •shall  be  exhibited  by  a 
map  or  plan  thereof  deposited  in  the  office  of 
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the  Minister  of  Railways."  By  50  &  51  Vict* 
c.  56,  8.  5,  the  locsation  of  the  company's  line 
of  railway  between  Port  Moody  and  the  City 
of  Westminster,  Including  the  foreclosure  of 
Burrard  Inlet  at  the  foot  of  Gore  Avenue, 
Vancouver  City,  was  ratified  and  confirmed. 
The  Act  of  Incorporation  of  the  City  of  Van- 
couver. 49  Vict.  c.  82  s.  213,  (B.C.),  vests 
in  the  city  all  streets,  highways  &c.,  and  in 
1892  the  city  began  the  construction  of  works 
extending  from  the  foot  of  Gore  Avenue,  with 
the  avowed  object  to  cross  the  railroad  track 
at  a  level,  and  obtain  access  to  the  harbour 
at  deep  water.— On  an  application  by  the  rail- 
way company  for  an  injunction  to  restrain  the 
city  corporation  from  proceed in|f  with  their 
work  of  construction  and  crossing  the  rail- 
way:— Held,  affirming  the  judgment  of  the 
court  below,  that  as  the  foreshore  forms  part 
of  the  land  required  by  the  railway  company, 
as  shewn  on  the  plan  deposited  in  the  office 
of  the  Minister  of  Railways,  the  fus  puUicum 
to  get  access  to  and  from  the  water  at  the 
foot  of  Gore  Avenue  is  subordinate  to  the 
rights  given  to  the  railway  company  by  the 
statute,  44  Vict.  C;  1,  s.  18  (a),  on  the  said 
foreshore,  and  therefore  the  injunction  was 
properly  granted.  City  of^  Vancouver  v.  Can- 
adian Pdcifio  Ry,  Oo.,  zxiii.,  1. 


rORGERT. 

Fraud  —  Breach  of  trust  —  Ratification 
Estoppel. 

See  Bills  and  Notes,  19. 

And  see  Criminal  Law. 


FRANCHISE. 

Controverted  election  —  Preliminary  ohjec- 
iions — Status  of  petitioner -^  Dominion  fran- 
chise —  **  Quebec  Elections  Act  "  —  Construc- 
tion of  statute — Right  to  vote. 

See  Election  Law,  98. 


FRAUD. 

1.  Artifice  to  secure  acceptance  of  insolvent 
succession — Acts  of  administration — Conser- 
vator^ acts— Notary^Arts.  646,  650  C.  C, — 
Illiteracy.] — A,,  who  had  a  claim  against  an 
insolvent  estate,  purchased  a  right  of  redemp- 
tion whidi  the  insolvent  had  at  the  time  of  his 
death  and  in  order  that  his  children  might,  by 
assuming  to  act  as  heirs,  be  deemed  to  have 
accepted  the  insolvent  succession  he  caused  to 
be  prepared  by  a  notary  a  deed  of  assignment 
of  this  right  of  redemption  to  B.  et  al.,  who, 
a  few  days  after  the  death  of  their  father, 
had  been  induced  for  a  sum  of  $50  to  consent 
to  redeem.  The  notary  prepared  the  deed 
without  the  knowledge  of  B.  et  al.,  but  re^ 
turned  it  to  A.,  not  wishing  to  receive  the 
deed  because  he  believed  that  in  signing  it  B. 
et  al.  would  make  themselves  heirs,  and  he 
believed  that  if  they  knew  that  in  signing 
the  deed  they  accepted  the  succession  and  re- 
sponsibility for  the  debts,  they  would  not  sign. 
Another  notary  residing  at  a  distance  was 
sent  for  by  A.,  to  whom  he  gave  the  deed  as 
prepared,  and  the  notary  then  went  to  the 
residence  of  B.  et  al.,  read  the  deed  to  the 
parties,  and  without  any  explanation  what- 
ever passed  and  executed  it.  On  being  in- 
formed of  the  legal  effect  of  their  signatures. 


B.  et  al.  formally .  renounced  the  succession. 
There  was  evidence  that  B.  et  al.  had  done 
some  conservatory  acts  and  acts  of  adminis- 
tration for  their  mother,  but  it  was  not  proved 
that  in  any  of  these  transactions  they  had 
taken  the  quality  of  heirs.  Held,  affirming 
the  judgment  appealed  from  (3  Dor.  Q.  B. 
123),  that  when  an  acceptance  of  an  insolvent 
succession  is  the  result  of  artifictes  practised 
by  an  interested  party,  it  is  null  and  without 
effect;  that  in  this  case,  as  A.  had  obtained 
the^  signatures  to  the  deed  in  question  by  de- 
ceit and  artifice,  the  defendants  did  not  tnere- 
by  become  burthened  with  thfe  debts  of  their 
insolvent  father.  Held,  also,  that  it  is  the 
duty  of  a  notarjr  when  executing  a  deed  to 
explain  to  an  illiterate  grantor  the  legal  and 
equitable  obligations  imposed  by  the  deed,  and 
consequent  on  its  execution.  (Henry,  J.,  dis- 
sented.)    Ayotte  Y.- Boucher,  ix.,  46u. 

2.  Rescission  of  contract-^Title  to  land — 
Evidence  of  deceit.] — A  party  who  seek§  to  set 
aside  a  cx>aveyance  of  land  executed  in  'pursu- 
ance of  a  contract  of  sale,  for  misrepresenta- 
tion relating  to  a  matter  of  title,  is  bound  to 
establish  fraud  to  the  same  extent  and  degree 
as  a  plaintiff  in  an  action  for  deceit.  BeU  y. 
Macklin,  xv.,  576. 

3.  Preferences  —  Badge  of  fraud — Author- 
ity.]— In  an  assignment  for  benefit  of  credi- 
tors authority  to  the  assignee  not  only  to  pre^ 
fer  parties  to  accommodation  paper  out  also 
to  pay  all  **  costs,  charges,  and  expenses  to 
arise  in  consequence "  of  such  paper  is  a 
badge  of  fraud.     Kirk  v.  Chisholm,  xxvi..  111. 

4.  Donation  —  Insolvency  —  Revocation — 
Arts.  808,  103k  C.  C. 

See  Donation,  1. 

5.  Prospectus  —  Misrepresentation  —  Con- 
cealment— Promotion  of  joint  stock  company 
— Bond  fide  statements  —  Subscriptions  for 
shares — Resdssion-^Waiver. 

See  Company  Law,  11. 

6.  Agreement  to  give  hire  receipt — Includ- 
ing goods  subsequently  acquired. 

See  Chattel  Mobtqaoe,  17. 

7.  Promissory  note  made  in  fraud  of  part- 
ners— Notice  to  indorsee — Inquiry. 

See  Partnebship,  36. 

8.  Award  —  Concealment  of  evidence  — 
Reconsideration — Reference  back  to  arbitra- 
tors. 

See  AKBiTRArroxs,  51. 

9.  Ratification — Breach  of  trust — Forgery. 

See  Bills  and  Notes,  19. 

10.  Removal  of  ewecutriw  —  Questionable 
transaction. 

See  ExECUTOBs  and  Administratoss,   6. 

11.  Simulated  hypothec — Scheme  to  obtain 
credits-Inadequate  security. 

See  Sale,  32. 

12.  Misrepresentation — Sale  of  land — Re- 
scission of  deed— Recovery  of  price. 

See  Sale,  75. 

13.  Misrepresentation  —  Executed  contract 
— Rescission — Evidence. 

See  Contract,  119. 
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14.  Requite  civile  —  NuUUy  —  Bond  to 
sheriff — Opposition — Revocation  of  judgment 

See  Shebiff,  10. 

15.  Partnership  —  Simulated  dissolution — 
Fratid  —  Husband  and  wife  —  Benefit  con- 
ferred during  marriage. 

See  PABTrrEBSHip,  30. 

16.  Sale  of  goods  hy  insolvent — Bona  fides 
— Estoppel, 

See  Insolvency,  22. 

17.  Fraudulent  statement  —  Proof  of  fraud 
— Presumption — Assignment  -of  poliou — Fraud 
hy  assignor — Reversal  on  question  of  fact. 

See  Insurance,  B^ike,  67. 

18.  Trustees  and  administrators  —  Fraudu- 
lent  conversion — Past  due  boftds— Negotiable 
security  —  Commercial  paper  —  Debentures 
transferable  by  delivery — Equity  of  previous 
holders  —  Estoppel  —  Brokers  and  factors-^ 
Pledge — Implied  notiec-^Innocent  holders  for 
value — Principal  and  agent. 

S^  Pledge,  7. 

19.  Debtor  and  creditor — Composition  dnd 
discharge — Acquiescence  in  —  New  agreement 
of  terms  of  settlement — Waiver  of  time  clause 
— Principal  and  agent — Deed  or  discharge — 
yotice  of  withdrawal  from  agreement  — 
Fraudulent  preferences. 

See  Debtob  and  Gbeditob,  6. 

20.  Conveyance  of  land  in  name  of  trustee 
— Debtor  and  creditor  —  Parties  in  pari  de- 
licto. 

See  Tbusts.  20. 

21.  Misrepresentations  —  Artifice  —  Con- 
sideration of  contract — Rescission — Laches. 

See  Vendob  and  Pubchaseb.  26. 

22.  BUls  and  notes  —  Conditional  indorse- 
ment— Principal  and  agent  —  Knowledge  bv 
agent — Constructive  notice  —  Deceit  by  bank 
manager. 

See  Bnxs  and  Notes,  26.  _^ 

23.  Infringement  of  trade-mark  —  Use  of 
corporate  name — Fraud  and  deceit — Evidence. 

See  Tbade-mabks,  6. 


FBAtnyUIiEHT  COmrETAHCES. 

1.  Insolvency  —  Assignment  for  benefit  of 
creditors— R.  8.  O.  {1887)  c.  m,  s.  »— Pre- 
ference —  Intent  —  Pressure — Criminal  lia- 
bUity.l—n.  S.  O.  (1887)  c.  124,  s.  2  makes 
void  any  csanveyaxice  of  property  by  a  person 
in  insolvent  circamstances  made  "  with  intent 
to  defeat,  delay  or  prejudice  his  creditors,  or 
to  give  to  any  one  or  more  of  them  a  preference 
over  his  other  creditors  or  over  any  one  or  more 
of  them,  or  which  has  such  effect."  Held,  af- 
firming the  judgment  appealed  from  (16  Ont. 
App.  K.  323).  (Foumier  and  Patterson,  J  J., 
dissenting),  tnat  the  words  "or  which  has 
such  effect "  in  this  section  apply  only  to  the 
case  of  "giving  any  one  or  more  of  (his 
creditors)  a  preference  over  his  other  credi- 
tors or  over  any  one  or  more  of  them.*.' — Fur- 
ther, that  the  preference  provided  against  in 
the  statute  is  a  voluntary  preference  and  a 
conveyance    obtained    by    pressure    from    the 

Eintee  would  not  be  within  its  terms. — ^W. 
ving  become  insolvent,  and  wishing  to  se- 
cure of  an  estate;  of  which  he  was  an  eze<?utor 


monies  which  he  had  used  for  his  own  pur- 
poses gave  his  co-executors  a  mortgage  on  his 
property  for  the  purpose,  and  proceedings*  were 
taken  by  a  creditor  to  set  aside  this  mortgage 
under  the  above  section.  Held,  Foumier  and 
Patterson.  JJ.,  dissenting,  that  the  mortgage 
was  not  void  under  the  statute. — Per  Strong, 
Taschereau  and  Gwynne,  JJ.,  that  there  was 
no  preferencie  under  the  statute  as  the  persons 
for  whose  benefit  the  security  was  given  were 
not  creditors  of  the  grantor,  but  they  stood  in 
the  relation  of  trustee  and  cestui  que  trust. — 
Per  Strong  and  Taschereau,  J  J.,  that  the 
grantor  bemg  criminally  responsible  for  mis- 
appropriating the  money  of  the  estate  of 
which  he  was  executor,  the  fear  of  penal  con- 
sequences was  sufficient  pressure  on  him  to 
take  from  the  mortgage  the  character  of  a 
voluntary  preference.  Molsons  Bank  v. 
Halter,  xviii..  88. 

See  No.  2,  infra. 

2.  Debtor  and  creditor  —  Insolvency — Pre- 
ference —  Pressure  —  49  Vict.  c.  i5,  s.  2 
(Man.)"]  —  By  49  Vict.  c.  45.  s.  2  (Man.), 
**  Every  gift,  conveyance,  &c.,  of  goods,  chat- 
tels or  effects  .  .  .  made  by  a  person  at  a 
time  when  he  is  in  insolvent  circumstances 
.  .  .  with  intent  to  defeat,  delay  or  prejudice 
his  creditors,  or  to  give  to  any  one  or  more  of 
them  a  preference  over  his  other  creditors 
or  over  any  one  or  more  of  them,  or  which 
has  sucfh  effect,  shall  as  against  them  be 
utterly  void."  Held,  reversing  the  judgment 
appealed  from  (6  M.  L.  R.  496).  Pattereon, 
J.,  dissenting,  that  the  word  "  preference  "  in 
the  Act  imports  a  voluntarv  preference,  and 
does  not  apply  to  a  case  wnere  the  transfer 
has  been  induced  by  pressure;  and  further, 
that  a  mere  demand  by  the  creditor  without 
even  a  threat  of  legal  proceed injp*.  is  sufficient 
pressure  to  rebut  presumption  of  preference. 
— The  words  "  or  which  has  such  effect  in 
the  Act  apply  only  to  a  case  where  that  had 
been  done  indirectly  which,  if  it  had  been  done 
directly,  would  have  been  a  preference  withm 
the  statute. — ^The  preference  mentioned  m  the 
Act  being  a  voluntary  preference,  the  instru- 
ments to  be  avoided  as  having  the  effect  of  a 
preference  are  only  those  which  are  the  spon- 
taneous acts  of  the  debtor.  Molsons  Bank  v. 
Halter  (18  Can.  S.  C.  R.  88)  approved  and 
followed.— HeW,  per  Patterson,  J.,  that  any 
transfer  by  an  insolvent  debtor  which  has  the 
effect  of  giving  one  creditor  a  priority  over  the 
others  in  payment  of  his  debt,  or  which  is 
given  with  the  intent  that  it  shall  so  operate, 
is  void  under  the  statute  whether  or  not  it  is 
the  voluntary  act  of  the  debtor  or  given  as  the 
result  of  pressure.  Stephens  v.  McArthur, 
xix.,  446. 

3.  Composition — Loan  to  effect  payme-nt— 

C  0.1— On  20th  December,  1883,  the  credi- 
tors of  L.  resolved  to  accept  a  composition 
payable  by  his  promissory  notes  at  4,  8,  ana 
12' months.  At  the  time  L.  was  indebted  to 
the  Exchange  Bank  (in  UquJ^^^A^' v*^*i*  t 
did  not  sign  the  composition  in  $14,000.  B.  etal. 
the  appellants,  were  at  that  time  accommoda- 
tion indorsers  for  $7,415  of  that  amount,  but 
held  as  security  a  mortgage  dated  5th  Sep- 
tember, 1881,  on  L.*s  real  estate.  The  bank 
having  agreed  to  acteept  $8,000  cadh  for  its 
claim  B.  et  al.  on  8th  January.  1884,  advanced 
$3,000  to  L.  and  took  his  promissory  notes 
and  a  new  mortgage  registered  on  13th  Janu- 
ary for  the  amount,  having  discharged  and 
released  on  the  same  day  the  previous  mort- 
gage of  5th  September,  1881.  This  new  trans- 
action was  not  made  known  to  D.  et  al.,  the 
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respondents,  who  on  14th  January,  1884.  ad- 
vanced $3,000  to  L.  to  enable  him  to  pay  o£f 
the  Exchange  Bank  and  for  which  they  ac- 
cepted L/s  promissory  notes.  L.,  having  failed 
to  pay  the  second  instalment  of  his  notes, 
D.  et  aZ.,  who  were  not  original  parties  to  the 
deed  of  composition,  brought  an  action  to  have 
the  transaction  between  L.  and  appellants  set 
aside  and  the  mortgage  declared  void  on  the 
ground  of  having  been  granted  in  fraud  of  the 
rights  of  the  debtor's  creditors.  Held,  revers- 
ing the  Court  of  Queen's  Bencrh.  Ritchie,  C.J., 
and  Taschereau.  J.,  dissenting,  that  the  agree- 
ment by  the  debtor  with  appellants  was  valid, 
the  debtor  having  at  the  time  the  right  to 
pledge  a  part  of  his  assets  to  secure  the  pay- 
ment of  a  loan  made  to  assist  in  the  payment 
of  his  composition. — Per  Fournier,  J.  The 
mortgage  having  been  registered  on  13th  Jan- 
uary, 1884.  the  respondent's  right  of  action  to 
set  aside  the  mortgage  was  prescribed  by  one 
year  from  tjiat  date.  Brossard  v.  Dupras, 
xix..  531. 

4.  Tnsolvencv — Debtor  and  creditor — f^imu- 
lated  »oIe.]— Action  instituted  in  18S3,  by 
L.  to  annul  a  deed  of  sale  made  by  G.,  one 
of  the  defendants,  to  R.,  the  other  defendant, 
of  all  real  estate  belonging  to  G..  in  the  City 
of  Quebec,  for  $54,000,  on  23rd  February, 
1878.  G.  had  been  for  several  years  previous 
to  the  action  carrving  on  business  at  Quebec 
In  partnership  with  the  uncle  and  tutor  of  L. 
who  lent  money  belonging  to  his  ward  to  the 
firm  of  G.  L.  &  Co.,  of  which  he  was  a  mem- 
ber, and  credit  in  the  books  of  that  firm  was 

E'ven  to  L.  for  the  loan. — In  Anril,  1883,  G. 
.  &  Co.  became  insolvent  whilst  owing  L. 
f 26,759.75,  for  which  he  recovered  judgment, 
i.  contended  that  in  Februarv.  1878,  when  the 
sale  by  G.  to  R.  was  made,  the  firm  was  hope- 
lessly insolvent,  that  R.  was  aware  of  this  in- 
solvency and  that  the  sale  to  him.  though 
nominally  for  $54,000  in  cash,  was  in  reality 
coUusively  made  for  the  purpose  of  covering 
the  debt  of  the  firm  to  R.  Appellant  pleaded 
that  the  firm  was  renresented  to  him  at  the 
time  of  the  sale  to  be  solvent,  that  he  had 
reason  to  believe  that  this  statement  was  true, 
that  he  bond  fide  paid  the  price  in  notes, 
which  he  afterwards  took  up,  and  that  the 
whole  transaction  was  in  good  faith  and 
caused  no  loss  to  the  creditors  of  G.  or  to  the 
firm.  After  a  long  and  contradictory  enquite, 
the  action  was,  on  7th  June,  1886,  maintained 
and  the  deed  set  aside  as  a  collusive  transac- 
tion for  the  purpose  of  giving  a  preference  to 
a  creditor.  The  judgment  was  affirmed  by 
the  Queen's  Bench,  Church  J.,  dissenting. — 
On  appeal,  the  Supreme  Court  of  Canada 
(Ritchie,  C.J.,  dissenting),  took  the  view  of 
tne  evidence  adopted  by  Church.  J.,  in  the 
Queen's  Bench,  that  there  was  not  sufficient 
evidence  to  establish  that  the  sale  was  simu- 
lated, nor  that  it  was  intended  illegally  and 
fraudulently  to  give  R.  an  advantage  over  the 
other  creditors  of  G.  L.  &  Co.,  nor  that  R. 
knew  on  23rd  February,  1878,  of  the  insol- 
vency of  the  firm ;  and  the  appeal  was  allowed 
and  the  action  dismissed  with  costs.  Ross  v. 
Laird,  Cass.  Dig.  (2  ed.)  351. 

5.  Ettoppel  —  Conveyance  by  married  wo- 
man— Agreement — Recital — Bona  fides J\ — B., 
a  married  woman,  in  order  to  carry  out  an 
a|rreement  between  her  husband  and  his  cre- 
ditors consented  to  convey  to  the  creditor  a 
farm,  her  separate  property,  in  consideration 
6f  the  transfer  by  her  husband  to  her  of  the 
stock  and  other  personal  property  on  it  and  of 
iademnity  against  her  personal  liability  on  a 
mortgage    against    said   farm.    The    convey- 


ance, agreement  and  bill  of  sale  of  the  chat- 
tels were  all  executed  on  the  same  day,  the 
agreement,  to  which  B.  was  not  a  party,  con- 
taining a  recital  that  the  hu^and  was  owner 
of  the  said  chattels  but  giving  the  creditor  no 
security  upon  them.  The  chattels  having  sub- 
sequently been  seized  under  execution  against 
the  husband  it  was  claimed,  on  interpleader 
proceedings,  that  the  bill  of  sale  was  in  fraud 
of  the  creditor.  Held,  affirming  the  decision 
of  the  Court  of  Appeal,  that  the  recital  in  th« 
agreement  worked  no  estoppel  as  against  B. ; 
that  as  it  appeared  that  the  hui^and  expressly 
refused  to  assign  the  chattels  to  his  creditor 
there  was  nothing  to  prevent  him  from  trans- 
ferring them  to  his  wife,  and  that  the  Court 
of  Appeal  rightly  held  the  transaction  an 
honest  one,  and  B.  entitled  to  the  goods  and 
to  indenmity  against  the  mortgage.  Bovlton 
V.  Boulton,  xxviii.,  592. 

6.  Voluntary  conveyance  of  land — IS  Elis, 
e.  5  {Imp,)  —  Solvent  vendor  —  Action  bft 
mortgageeJ] — ^A  voluntary  conveyance  of  land 
is  void  under  13  Eliz.  c.  5  (Imp.)  as  tendinis 
to  hinder  and  delay  creditors  though  the  ven- 
dor was  solvent  when  it  was  made  if  it  results 
in  denuding  him  of  all  his  property  and  so 
rendering  him  insolvent  thereafter. — A  mort- 
gagee whose  security  is  admittedly  insufficient 
may  bring  an  action  to  set  aside  such  convey- 
ance and  that  without  first  realizing  his  seen- 
ritv.— Judgment  appealed  from  (7  B.  C.  Rep. 
189)  reversed,  Gwynne,  J.,  dissenting.  Sun 
Life  Am.  Co.  v.  EUiott,  xxxi..  91. 

7.  Annulling  deed  —  Action  by  assignee — 
Pleading. 

See  Assignments,  2. 

8.  Purchase  by  fiduciary  agent  —  Confiict 
toith  public  use — Maintenance. 

See  RiDEAu  Canal  Lands,  2. 

9.  Registration  of  assignment  —  Defective 
jurat — Evidence. 

See  Bill  of  Sale,  1. 

10.  Insolvent  assigning  property  —  Charge 
to  jury — Misdirection, 

See  New  Tbial,  74. 

11.  Banks  and  banking  —  Advances  on  se- 
curity —  Chattel  mortgage — Insolvent  debtor 
— Bank  Act,  s.  H — Conversion. 

See  Banks  and  Bankin<^,  21. 


FRAUDULENT  FREFEBENCE. 

1.  Judgment  in  default  of  appearance — Fa- 
cilitating recovery — R.  S.  O.  (1877)  c.  118 — 
Prem  a  i  ure  execu  tion — Irregularity  —  Nu  Uity 
—  Ontario  Judicature  Act,  1883.] — On  the 
28th  March.  1882.  a  writ  was  issued  by  C. 
against  M..  for  $32,1.55.33,  indorsed,  in  ac- 
cordance with  the  Judicature  Act,  with  par- 
ticulars of  claim  on  account  stated  and  settled 
between  C.  and  M...  such  amount  being  ar- 
rived at  by  allowing  to  M.  a  discount  of  5 
per  cent,  for  an  unexpired  balance  of  the 
term  of  credit  on  purchase  of  goods.  No  ap- 
pearance was  entered,  and  on  the  8th  April 
judgment  was  recovered  for  the  amount,  and 
writs  of  execution  issued.  The  appellants, 
creditors  of  M.,  instituted  an  action  against 
him  on  the  8th  April,  1882,  and  obtained  judg- 
ment on  the  14th  April,  and  on  the  same  day 
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writs  of  ezecQtion  were  issued. — ^The  stock- 
in-trade  was  sold  by  the  sheriff  at  public  auc- 
tion, under  all  the  executions  in  his  hands,  to 
C,  the  highest  bidder. — On  an  interpleader 
issue  to  try  whether  or  not  appellants'  execu- 
tion was  entitled  to  priority  over  that  of  C, 
and  whether  or  not  G.'s  judgment  was  void 
for  fraud,  and  as  being  a  preference;  and 
-whether  or  not  C-'s  executions  were  void  as 
against  appellant's,  on  account  of  having  is- 
sued before  the  expiration  of  eight  days  from 
the  last  day  for  appearance.  Armour,  J.,  di- 
rected judgment  to  be  entered  in  favour  of 
the  appellants.  That  judgmeht  was  reversed 
by  the  Queen's  Bench  Division,  whose  judg- 
ment was  affirmed  by  the  Court  of  Appeal  for 
Ontario  (10  Ont.  App.  R.  92).  Held,  affirm- 
ing the  judgment  appealed  from,  that  what 
the  debtor  did  in  this  c!ase  did  not  constitute 
a  fraudulent  preference  prohibited  by  R.  S. 
O.  c.  118,  and  that  the  premature  issue  of  the 
execution  of  the  respondents  was  only  an  ir- 
regularity, and  not  a  nullity.  Macdonald  v. 
Cromhid ,  xi„  107. 

2.  Security  for  debt  —  Simulation— ^InBol- 
vent  oompany — Chattel  mortgage — Preference 
aver  other  creditors— R.  S,  O.  {1877)  c.  118 
— Bona  fides  —  Pressure.] — ^The  Hamilton 
Knitting  Go.  being  indebted  to  L.,  and  be- 
lieving that  their  charter  did  not  permit  them 
to  give  a  mortgage  to  secure  an  overdue  debt, 
save  a  chattel  mortgage  in  consideration  of 
an  advance  by  L.  of  more  than  the  debt,  the 
actual  amount  being  returned  to  the  mort- 
sagees,  and  the  balance  of  the  amount  ad- 
vanced on  the  mortgage,  after  paying  the  debt, 
was  put  into  the  business  of  the  company. — 
At  the  time  this  was  done  the  company  be- 
lieved that  bv  getting  time  from  these  credit- 
ors they  would  be  able  to  carry  on  their  busi- 
ness and  avoid  failure.  This  hope  was  not 
realized,  however,  and  they  shortly  after  stop- 
ped pasrment,  and  in  consequence,  certain  of 
their  creditors,  the  respondents,  obtained 
judgments  and  issued  executions.  The  pro- 
perty secured  by  the  chattel  mortgage  was 
seised  under  these  executions,  and  an  inter- 
pleader issue  brought  to  test  the  title. — The 
chancellor  gave  judgment  for  the  execution 
creditors,  holding  the  mortgage  void  under  the 
statute  relating  to  fraudulent  preferences,  R. 
8.  O.  (1877)  c.  118,  and  the  Court  of  Appeal 
affirmed  this  judgment  by  an  equal  division. 
Held,  reversing  the  judgment  appealed  from 
(12  Ont.  App.  R.  137),  that  as  the  company 
hond  fide  believed  that  by  getting  an  extension 
of  time  from  Ij.  they  would  be  able  to  con- 
tinue their  business,  it  could  noc  have  been 
given  with  a  view  of  preferring  the  appellants 
and  of  defrauding  the  other  creditors,  and 
therefore  the  appellants  were  entitled  to  judg- 
ment.   Long  V.  Hancock,  xii.,  532. 

3.  Chattel  mortgage  —  Security  for  debt — 
Insolvency  —  Suit  6y  creditors  to  set  aside 
mortgage  —  Parties  plaintiffs — Trust  deed  not 
attacked.'\ — Where  a  trader  who  was  in  in- 
solvent circumstances  had  given  a  chattel 
mortgage  on  his  stock-in-trade  to  secure  a 
debt,  and  shortly  after  executed  an  assign- 
ment in  trust  for  the  benefit  of  his  creditors. 
^-Heid,  affirming  the  judgment  appealed  from 
(12  Ont  App.  R.  593),  that  the  mortgage 
was  void  under  the  statute,  and  that  certain 
simple  contract  creditors  of  such  trader  could 
maintain  a  suit,  on  behalf  of  themselves  and 
all  other  creditors  except  the  mortgagees,  to 
set  aside  the  mortgage  without  including  the 
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mortgagees  as  plaintiffs,  and  without  attack- 


ing the  assignment  in  trust.     McCall  v.  Mo- 
Donald,  xiii.,  247. 

4.  Capias  —  Petition  for  discharge — Finnl 
judgment  —  Judicial  proceeding  —  Appeal,  R. 
S.  C,  c.  135,  8.  28— Arts,  819-821  C.  C.  P.— 
Secretion  —  Art,  798  G.  C.  P.  — -  Promissory 
note  discounted  —  Arts.  1036,  1953  C,  C.  — 
Remedy  by  indorser.] — ^A  writ  of  capias  hav- 
ing been  issued  against  M.  under  art.  V'.)8 
C.  C.  P.  he  petitioned  to  be  discharged  under 
art  819  C.  C.  P.,  and  issue  having  been 
joined  on  the  pleadings  under  art.  820 
C.  C.  P.,  the  petition  was  dismissed  by 
the  Superior  Court,  that  judgment  being 
affirmed  by  the  Queen's  Bench  (15  R. 
L.  34).  Hdd,  that  the  judgment  was  a  final 
judgment  in  a  judicial  proceeding  within  the 
meaning  of  R.  S.  C.  c.  135,  s.  28,  and  there- 
fore appealable — ^Taschereau,  J.^  dissenting. 
Stanton  v.  Canada  Atlantic  Ry.  Co.  (Cass. 
Dig.  2  ed.  37)  reviewed.  On  the  merits  it 
weJU—Held,  per  Ritchie,  C.  J.,  Foumier  and 
Taschereau,  JJ.,  that  a  fraudulent  prefer- 
ence to  one  or  more  creditors  is  a  secretion 
within  the  meaning  of  art.  798  C.  C.  P.  Also, 
that  an  indorser  of  a  note  discounted  by  a 
bank  has  the  right  under  art.  1953,  C.  C.  to 
avail  himself  of  the  remedy  provided  by  art* 
798,  C.  C.  P.  if  the  maker  fraudulently  dis- 
poses of  his  property.  Strong,  Henry,  and 
G Wynne,  JJ.,  contra.  —  The  court  beine 
equally  divided  the  appeal  stood  dismissed 
without  costs.  Mackinnon  v.  Keroack,  xv., 
111. 

6.  Insolvent  debtor — Assignment  for  benefit 
of  creditors— Book  debts — R.  S.  O.  1877,  c. 
lis  —  48  Vict,  c.  26,  s.  2  (0.)1  —  N.  owed 
defendants  money  which  he  was  unable  to  pay 
in  full,  and  assigned  to  them  all  his  book 
debts  and  accounts,  providing  that  the  book 
debts  should  be  placed  in  the  hands  of  finan- 
cial agents  for  collection,  who  should  account 
to  the  defendants  for  the  proceeds  less  the 
commission,  and  whatever  remained  in  de- 
fendants' hands  after  their  debts  were  paid 
should  be  paid  over  to  N.  Pfaintiffs,  judg- 
ment (Creditors  of  N.,  brought  action  to  set 
aside  this  assignment  as  having  the  effect  of 
hindering,  delaying  and  defeating  them  in  the 
recovery  of  their  claim  and  giving  defendants 
a  preference  over  other  creditors,  and  so  be- 
ing void  under  R.  S.  O.  1877,  c.  118  as 
amended  by  48  Vict.  c.  26,  s.  2  (Ont.).  Held, 
affirming  the  judgment  appealed  from  (15 
Ont.  App.  R.  324),  Gwynne.  J.,  dissenting, 
that  N.  being  unable  to  meet  the  demands  of 
his  creditors  for  payment  must  be  deemed  in- 
solvent within  the  meaning  of  the  said  Act; 
that  book  debts  are  a  species  of  property 
included  in  the  provisions  of  48  Vict.  C.  26, 
s.  2  (Ont.),  and  that  the  assignment  by  N. 
to  the  defendants  was  void  under  that  section. 
Klispfer  V.  Warnock,  xviii.,  701. 

6.  Debtor  and  creditor  —  Insolvency  — 
Mortgage  —  Pressure  —  R.  S.  O.  (ltS87)  c. 
124,  s.  2.] — A  mortgage  given  by  a  debtor  who 
knows  that  he  is  unable  to  pay  all  his  debts 
in  full  is  not  void  as  a  preference  to  the 
mortgagee  over  other  creditors  if  given  as  a 
result  of  pressure  and  of  a  bond  fide  debt  and 
if  the  mortgagee  is  not  aware  of  the  debtor 
being  in  insolvent  circumstances.  Molsons 
Bank  v.  Halter  (18  Can.  S.  C.  R.  88)  and 
Stephens  v.  Mc Arthur  (19  Can.  S.  C.  R. 
446)  followed.  Judgment  appealed  from  (18 
Ont.  App.  R.  159)  affirmed.  Oibbons  v.  Mc 
Donald,  xx.,  587. 
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7.  Mortgage  hy  insolvent  —  Bond  fide  ad- 
vance— Consideration  partly  had — Effect  on 
whole  instrument— R.  8,  O.  ItiSl,  c.  /^'/.  ».  2 
^—Statute  of  Elis.] — ^R.  being  in  insolvent  cir- 
cdmstances  applied  to  P.,  his  uncle,  for  a 
loan  of  $5,000,  which  he  received,  P.  mort- 
gaging his  house  for  part  of  the  amount  and 
giving  his  note  for  the  balance  which  R.  had 
discounted.  The  security  for  this  loan  was 
a  chattel  mortgage  on  R.'s  stock  of  goods  in 
his  store.  The  money  was  applied  by  R. 
chiefly  in  taking  up  notes  made  by  him  and 
indorsed  by  his  relatives.  P.  knew  when  he 
advanced  the  loan  that  R.  was  insolvent,  but 
it  was  not  shewn  that  he  knew  how  the  money 
was  to  be  applied. — ^R.  gave  another  chattel 
mortgage  to  M.  for  another  loan  of  money  ap- 
plied in  the  same  way,  but  it  was  shewn  that 
part  of  the  loan  was  R.'s  own  money  though 
alleged  to  have  been  advanced  by  his  wife. — 
An  action  was  brought  on  behalf  of  R.'s 
creditors  to  have  these  mortgagee  set  aside  as 
being  void  under  R.  S.  O.  (1887)  c.  124.  s. 
2,  nnd  both  were  set  aside.  The  Court  of  Ap- 
peal reversed  the  decision  setting  aside  the 
mortgage  to  P.,  and  affirmed  that  setting  aside 
the  mortgage  to  M.,  holding  as  to  the  latter, 
following  Commercial  Bank  v.  Wilson  (3  E. 
&  A.  Rep.  257),  that  the  mortgage  being  void 
in  part  for  illegal  consideration  the  whole  in- 
strument was  void.  Held,  affirming  Campbell 
V.  Patterson  (18  Ont.  App.  R.  (546,  sub  nom. 
Campbell  v.  Roche),  that  the  mortgage  to  P. 
being  given  for  an  actual  bonA  fide  advance 
the  provisions  of  R.  S.  O.  (1887)  cf.  124.  s.  2, 
did  not  apply  to  it  especially  as  P.  was  not 
shewn  to  have  knowledge  of  R-'s  motive  in 
procuring  the  loan.  Held,  also,  overruling 
Mader  v,  McKinnon  (18  ()nt.  App.  R.  64G, 
sub  nom.  McKinnon  v.  Roche),  in  so  far  as 
Commercial  Bank  v.  Wilson  was  followed, 
that  that  case  was  decided  under  the  Statute 
of  Eliz.  and  is  not  now  law  under  the  Ontario 
statute,  and  a  mortp:age  may  be  set  aside  as 
to  part  and  maintained  as  to  the  remainder, 
but  affirming  the  judgment  of  the  ClJourt  of 
Appeal  on  the  ground  that  the  evidence  shew- 
ed the  whole  of  the  consideration  for  M's 
mortgage  to  be  illegal  and  bad.  Appeals  dis- 
missed with  costs.  Campbell  v,  Patterson; 
Mader  v,  McKinnon,  Cass.  Dig,  (  2  ed.)  122. 

8.  Sheriff  —  Trespass  —  Sale  of  goods  hy 
insolvent  —  Bona  fides  —  Judgment  of  in- 
ferior tribunal  —  Estoppel  —  Bar  to  action 
— Res  judicata  —  Pleading.} — ^K.  was  a  trad- 
er, and  in  insolvent  circumstancres  when  he 
sold  the  whole  of  his  stock-in-trade  to  D.  At 
the  time  of  this  sale  D.  was  aware  that  two 
of  D.'s  creditors  had  recovered  judgments 
against  him.  The  sheriff  afterwards  seized 
the  goods  so  sold,  under  executions  issued 
upon  judgments  subsequently  obtained,  and 
upon  an  interpleader  issue  tried  in  the  County 
Court  the  jury  found  that  K.  had  sold  the 
goods  with  intent  to  prefer  the  creditors  who 
held  the  prior  judgments,  but  that  D.  had 
purchased  in  good  faith  and  without  knowing 
of  such  intention  on  the  part  of  the  vendor. 
Judgment  was  thereupon  entered  against  D. 
in  the  County  Court,  and  the  judgment  was 
affirmed  by  the  Supreme  Court  of  British  Co- 
lumbia on  banc. — In  an  action  afterwards 
brought  by  D.  against  the  sheriff  for  trespass 
in  seizing  the  goods  he  obtained  a  verdict, 
which  was,  however,  set  aside  by  the  court 
en  banc,  a  majority  of  the  judges  holding 
that  the  County  Court  judgment  was  a  com- 
plete bar  to  the  action. — On  appeal  to  the 
Supreme  Court  of  Canada:   Held,   reversing 


the  judgment  of  the  Supreme  Court  of  Brit- 
ish Columbia,  that  as  the  evidence  shewed 
that  the  goods  had  been  purchased  in  good 
faith  by  D.  for  his  own  benefit,  the  sale  was 
not  void  under  the  statute  respecting  fraudu- 
lent preferences ;  that  the  County  Court  judg- 
ment, being  a  decision  of  an  inferior  tribunal 
of  limited  jurisdiction,  could  not  operate  as 
a  bar  in  respect  of  a  cause  of  action  in  the 
Supreme  Court,  beyond  the  jurisdiction  of  the 
County  Court,  and  further,  that  even  if  such 
judgment  could  be  set  up  as  a  bar,  it  ought 
to  have  been  specially  pleaded  by  way  of 
estoppel,  by  a  plea  setting  up  in  detail  all 
the  facts  necessary  to  constitute  the  estoppel, 
and  that  from  the  evidence  in  the  case  it  ap- 
peared thut  no  such  estoppel  could  have  been 
established.  Taschereau,  J.,  dissented.  Davies 
▼.  McMillan,  Ist  May,  1803. 

9.  Assignment  for  benefit  of  creditors  — 
Preferences  —  R.  8.  N.  8.  c.  92,  ss.  4,  5,  10 
— Chattel  mortgage  —  Statute  of  Eliz.] — An 
assignment  is  void  under  the  Statute  of  Eliza- 
beth as  tending  to  hinder  or  delay  creditors 
if  it  gives  a  first  preference  to  a  firm  of  which 
the  assignee  is  a  member  and  provides  for  al- 
lowance of  interest  on  the  claim  of  the  said 
firm  until  paid,  and  the  assignee  is  permitted 
to  continue  in  the  same  possession  and  Con- 
trol of  business  as  he  previously  had,  though 
no  one  of  these  provisions  taken  by  itself 
would  have  such  effect. — ^A  provision  that 
"  the  assignee  shall  only  be  liable  for  such 
moneys  as  shall  come  into  his  hands  as  such 
assignee  unless  there  be  gross  negligence  or 
fraud  on  his  part"  will  also  avoid  the  as- 
signment under  the  Statute  of  Elizabeth. 
Kirk  V.  Chisholm,  xxvi.,  111. 

10.  Insolvency  —  Pressure  —  Assignment 
of  expected  profits — Statute  of  Elizabeth — 
Assets  exigible  in  execution.']  —  The  appeal 
was  from  the  judgment  of  the  Court  of  Ap- 
peal  for  Ontario,  affirming  the  judgment  of 
Street,  J.,  in  the  High  Court  of  Justice,  which 
dismissed  the  action  of  the  plalntiflf  with 
costs.  The  action  was  brought  to  set  aside 
an  assignment,  by  way  of  security,  to  the 
defendant  of  an  interest  in  the  profits  expect- 
ed to  be  earned  under  a  contract  for  the  per- 
formance of  work,  on  the  ground  that  it  was 
made  to  defeat,  hinder,  defraud,  delay  and 
prejudice  the  creditors  of  the  assignor,  (who 
was  insolvent),  and  to  give  the  assignee  an 
unjust  preference.  In  the  trial  court  the  de- 
cision in  favour  of  the  defendant  was  based 
on  the  ground  that  the  assignment  had  been 
made  under  pressure,  and  was  therefore  valid. 
The  Court  of  Appeal  affirmed  this  judgment, 
but  upon  other  grounds,  holding  that  as  the 
subject  of  the  assignment  did  not  consist  of 
assets  which  could  be  reached  by  creditors 
at  the  time  when,  it  was  made,  the  assign- 
ment did  not  come  within  the  Act  Respecting 
Assignments  and  Preferences  (24  Ont.  App. 
R.  153).— The  Supreme  Court  of  Canada  dis- 
missed the  appeal  with  costs,  adopting  the 
reasoning  of  the  judges  in  the  CJourt  of  Appeal 
for  Ontario.     Blakcly  v.  Gould,  xxvii.,  (582. 

11.  Insolvency  —  Assignment  —  Prefer- 
ence —  Payment  in  money  —  Cheque  of  third 
party— R.  8.  O.  c.  124,  «.  5.]— Appeal  from  a 
judgment  of  the  Court  of  Appeal  for  Ontario 
(23  Ont  App.  R.  439),  which  held  that  in- 
dorsing and  giving  a  creditor  the  unaccepted 
cheque  of  a  third  person  in  the  debtor's  favour 
is  not  a  payment  of  money  to  the  creditor 
within   the  meaning  of  the   third   section  of 
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chapter  124  of  the  Revised  Statutes  of  On- 
t&rio  (1887),  and  overruling  Armstrong  v. 
Hemstreet  (22  O.  R.  366).  —  The  Supreme 
Court  of  Canada  affirmed  the  decision  of  the 
Ck>urt  of  Appeal  and  dismissed  the  appeal 
^rith  costs.  Fraser  v.  Davidson  &  Hay, 
xxviii.,  272. 

12.  Debtor  and  creditor  —  Insolvency  — 
Frauduleni  preferences — Chattel  mortgage  — 
Advances  of  money  —  Solicitor's  knowledge 
of  circumstances—R,  8,  O.  (1887)  o.  12Jh- 
54  Vict,  c,  20  (Ont.)-^8  Vict.  o.  2S  (Ont.)] 
— In  order  to  give  a  preference  to  a  par- 
ticular creditor,  a  debtor  who  was  in  insolvent 
circumstances,  executed  a  chattel  mortgage 
upon  his  stock-in-trade  in  favour  of  a  money- 
lender by  whom  a  loan  was  advanced.  The 
money,  which  was  in  the  hands  of  the  mort- 
gagee's solicitor,  who  also  acfted  for  the  pre- 
ferred creditor  throughout  the  transaction, 
was  at  ori^  paid  over  to  the  creditor  who,  at 
the  same  time,  delivered  to  the  solicitor,  to 
be  held  by  him  as  an  escrow  and  dealt  with 
as  circumstances  might  require,  a  bond  in- 
demnifying the  mortgagee  against  any  loss 
ander  the  chattel  mortgage.  The  mortgagee 
had  previously  been  consulted  by  the  soli- 
citor as  to  the  loan,  but  was  not  informed 
that  the  transaction  was  being  made  in  this 
manner  to  avoid  the  appearance  of  violating 
the  Acts  resi)ecting  Assignments  and  Prefer- 
ences and  to  bring  the  cfase  within  the  ruling 
in  Oibhons  v.  Wilson  (17  Ont.  App.  R.  1). 
Heid,  that  all  the  circumstances,  necessarily 
known  to  his  solicitor  in  the  transaction  of 
the  business,  must  be  assumed  to  have  been 
known  to  the  mortgagee  and  the  whole  af- 
fair considered  as  one  transaction  contrived 
to  evade  the  consequences  of  illegally  prefer- 
ring a  particular  creditor  over  others,  and 
that,    under    the   drcumstances,   the   advance 

.  made  was  not  a  bond  fide  payment  of  money 
within  the  meaning  of  the  statutory  excep- 
tions. Burns  d  Lewis  v.  Wilson,  xxviii., 
207. 

13.  Assignment  for  benefit  of  creditors  — 
Preferred  creditors  —  Money  paid  under  void- 
able assignment  —  Levy  and  sale  under  exe- 
cution— Statute  of  Elieabeth.'l — Where  an  as- 
signment has  been  held  void  as  against  the 
statute,  13  Eliz.,  c.  5,  and  the  result  of  such 
decision  is  that  a  creditor  who  had  subse- 
quently obtained  judgment  against  the  assign- 
or and,  notwithstanding  the  assignment,  sold 
all  the  debtor's  personal  property  so  trans- 
ferred, becomes  entitled  to  all  the  personal 
property  of  the  assignor  levied  upon  by  him 
under  his  execution,  such  creditor  has  no  legal 
right  and  no  equity  to  an  account  or  to  fol- 
low moneys  received  by  the  assignee  or  paid 
by  him  under  such  assignment  in  respect  to 
which  he  has  not  secured  a  prior  claim  by 
taking  the  necessary  proceedings  to  make 
them  exigible.  Cummings  d  Sons  v.  Taylor, 
xxviii.,  337. 

14.  Debtor  and  creditor  —  Transfer  of  pro- 
perty —  Delaying  or  defeating  creditors  — 
13  Eliz.  c.  5.  J — ^A  transfer  of  property  to  a 
creditor  for  valuable  consideration,  even  with 
intent  to  prevent  it  being  seized  under  execu- 
tion at  the  suit  of  another  creditor,  and  to 
delay  the  latter  in  his  remedies  or  defeat  them 
altogether,  is  not  void  under  13  Eliz.,  c.  5, 
if  the  transfer  is  made  to  secure  an  existing 
debt,  and  the  transferree  does  not,  either  di- 
rectly .  or  indirectly,  make  himself  an  instru- 
ment for  the  purpose  of  subsequently  benefit- 


ing the  transferror.     Mulcahy  v.  Archibdldt 
xxviii..  523; 

15.  Assignment  for  benefit  of  creditors — 
Fraudulent  preference  -^  Bribery  —  Promis- 
sory note  —  Illegal  consideration — Nullity  — 
Costs.} — ^A  secret  arrangement  whereby  ttie 
provisions  of  the  Code  of  Civil  Procedure  re- 
specting equal  distribution  of  the  assets  of 
insolvents  are  defeated  and  advantage  given 
to  a  particular  unsecured  creditor  is  a  fraud 
upon  the  general  body  of  creditors  notwith- 
standing that  the  agreement  for  the  additional 
payment  may  be  made  by  a  third  person  who 
has  no  direct  interest  in  the  insolvent's  busi- 
ness. A  promissory  note  given  to  secure  the 
amount  of  the  preferencte  payable  under  such 
an  arrangement  is  wholly  void.  Brigham  v. 
Banque  J aoques-C artier ,  xxx.,  429. 

16.  Money  paid  —  Voluntary  payment  — 
Insolvency  of  debtor  —  Action  by  assignee — 
Status.] — S..  a  trader,  in  August,  1899,  pro- 
cured the  consent  in  writing  of  his  creditors 
to  payment  of  his  debts  then  due  and  matur- 
ing by  notes  at  different  dates  extending  to 
the  following  March.  V.,  one  of  the  creditors, 
insisted  on  more  prompt  payment  of  part  of 
his  claim,  and  took  from  S,  notes  aggregating 
in  amount  $708.  all  payable  in  September, 
which  S.  agreed  in  writing  to  pay  at  matur- 
ity, and  did  pay.  In  November,  1899,  S.  as- 
signed for  benefit  of  his  creditors  when  the 
arrangement  between  him  and  V.  first  became 
known  and  the  assignee  and  other  creditors 
brought  an  action  to  recover  the  said  sum  of 
$708  from  V.  as  part  of  the  insolvent  estate. 
Heldt  affirming  the  judgment  of  the  Court  of 
Appeal  (3  Ont.  L.  R.  5).  and  that  at  the 
trial  (32  O.  R.  216),  that  S.  having  paid  the 
notes  voluntarily  without  oppression  or  cfo- 
ercion  could  not  himself  have  recovered  back 
the  amount  and  his  assignee  was  in  no  better 
position. — Held,  per  Taschereau,  J.  As  any- 
thing recovered  by  the  assignee  would  be  for 
the  benefit  of  his  co-plaintiffs  only  who  would 
thus  receive  what  would  have  been  an  unjust 
preference  if  stipulated  for  by  the  agreement 
for  extension  the  plaintiffs  had  no  locus  standi 
in  curid.    Langley  v.  VanAllen,  xxxii.,  174. 

17.  Debtor  and  creditor — CoUusion — Pres- 
sure—R.  S.  B.  C.  oc.  86.  87— The  Bank  Act, 
s.  80 — Company  law — Mortgage  by  directors 
— Ratification — B.  C.  Companies  Acts,  1890, 
1892,  1894,] — The  action  was  to  set  aside  a 
mortgage  by  an  incorporated  company  to  the 
bank,  an  assignment  of  book  debts  and  judg- 
ment by  the  bank  against  the  company  on 
grounds:  (1^  that  the  mortgage  was  volun- 
tary, frauaulent  and  void  under  the  Statute 
of  Eliz. ;  (2)  void  as  a  fraudulent  preference ; 
(3)  not  executed  in  accordance  with  the 
Companies  Act;  (4)  that  the  assignment  was 
void  for  same  reasons  and  contrary  to  the 
Bank  Act;  and  (5)  the  judgment  voluntary, 
fraudulent  •  and  void  under  the  Statute  of 
Elizabeth.  It  was  contended  that  moneys  re- 
ceived by  the  bank  were  exigible  under  plain- 
tiffs' executions  and  an  order  asked  accord- 
ingly. The  judgment  appealed  from  (8  B. 
C.  Rep.  314)  affirmed  the  trial  judgment  and 
held  that  there  was  good  consideration  for 
the  mortgage,  that  it  was  given  under  pres- 
sure and  should  not  be  set  aside  although 
comprising  the  whole  of  the  debtor's  property 
and  given  under  insolvent  circumstances  to 
the  knowledge  of  the  mortgagee  and  deprived 
the  other  creditors  of  their  remedy ;  also,  that 
the  mortgage  given  by  the  company's  direct- 
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ors  without  proper  authority  had  been  legally 
ratified  by  subsequent  resolution  of  the  share- 
holders. The  Supreme  Court  affirmed  the 
judgment  appealed  from,  Gwynne,  J.,  taking 
no  part  in  the  decision,  and  subsequently  the 
Privy  Council  refused  leave  for  an  appeal 
(8  B.  C.  Rep.  337) .  AdamB  &  Burnt  v.  The 
Bank  of  Montreal  zzzii.,  719. 

18.  Acts  in  contemplation  of  bankruptcy — 
Onus  of  proof — Insolvent  Act  of  1875. 

See  MoBTOAGE,  9. 

19.  Security  for  indorsement  —  Deposit  to 
credit  of  indorser — Acts  in  contemplation  of 
insolvency. 

See  Pledge,  1. 

20.  Assionment  —  Power  to  seU  on  credit — 
R.  8.  O.   {1877)   0,  118,  s.  2, 

See  Assignments,  1. 

21.  Mortgage  in  contemplation  of  insolv- 
ency —  Insolvent  Act  of  1875,  s.  13S — Con- 
flict of  statutes  —  Merchants*  Shipping  Act, 
185Jt  {Imp.) 

See  Insolvency,  21. 

22.  Assigntnent  for  benefit  of  creditors  — 
Preferences  —  Statute  of  Elizabeth  —  Un- 
reasonable conditions — Resulting   trusts. 

See  Assignments,  3. 

23.  Advances  to  insolvent  railway — Pledge 
of  property — Registration — Priority. 

See  Lien,  7. 

24.  Hire  receipt — Including  after  acquired 
goods. 

See  Chattel  Mortgage,  17. 

25.  Insolvency  —  Preferential  mortgage — 
Prejudice  of  creditors — Art.  2023,  C.  C. 

See  Mortgage,  13. 

26.  Insolvency  —  Transfer  of  insolvenfs 
property  to  creditor  —  Knowledge  of  creditor 
—Arts.  1085,  1086,  1169,  C.  0. 

See  Debtor  and  Creditor,  25. 

27.  Assignment  for  the  benefit  of  creditors 
— Preferred  creditors  —   Money  paid  under 

.  voidable  assignment  —  Liability  of  assignee — 
Statute  of  Elizabeth — Hindering  and  delaying 
creditors. 

See  Assignments,  6. 


FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 


FUTURE  RIGHTS. 

1.  Charge  on  land  —  Instalments  of  church 
rates — Appellate  jurisdiction. 

See  Appeal,  21. 

2.  Appeal  —  Expropriation  of  lands  —  As- 
sessments— Local  improvements — R.  8.  C,  c. 
185,  s.  29   {b)-^6  Vict.  c.  29,  s.  1   {D.) 

See  Appeal,  71. 


3.  Action  en  bomage  —  Title  to  lands — R. 
8.  C.  e.  135.  s.  29  (6)--54  d  55  Vict.  c.  25, 
s.  3  {D.)—56  Viot.  0.  29,  s.  1  {D.). 

See  Appeal,  72. 

4.  Appeal  —  Jurisdiction  —  Appealable 
amount  —  Future  rights  —  Alimentary  al- 
lowance— •*  Other  matters  and  things  " — B. 
S.  C.  0.  135,  s.  29  {b)—56  Vict.  c.  29  {D.). 

See  Appeal,  74. 


^AME  XJLWS. 

Province  of  Quebec — Oame  killed  out  of  sea- 
son— Seizure  of  furs — Search  warrant— Jus- 
tice of  the  peace— -Jurisdiction — Writ  of_pro- 
hibUion^R.  8.  Q.  arts.  1405,  i^OP.]— Under 
art.  1405  read  in  connection  with -art.  1409 
R.  S.  Q.,  a  game  keeper  is  authorized  to  seize 
furs  on  view  on  board  a  schooner,  without  a 
search  warrant,  and  to  have  them  brought 
before  a  justice  of  the  peace  for  examination. 
— A  writ  of  prohibition  will  not  lie  against  a 
magistrate  acting  under  arts.  1405-1409  R.  S. 
Q.  in  examination  of  the  furs  so  seized  where 
he  clearly  has  jurisdiction  ,and  the  only  com- 
plaint is  irregularity  in  the  seizure.  Comr- 
pany  of  Adventurers  of  England  v.  Joannette, 
xxiii,.  415. 


GAMING. 

Criminal  Code,  s.  575  — Persona  desiffnata 
— Officers  de  facto  and  de  jure — Chief  con- 
stable— Common  gaming  house — Confiscation 
of  gaming  instruments,  moneys,  dc. — Evidence 
— The  Canada  Evidence  Act,  1893,  ss.  2  5, 
20  and  21.]  —  Section  575  of  the  Criminal 
Code,  authorizing  the  issue  of  a  warrant  to 
seize  gaming  implements  on  the  report  of 
"  the  chief  constable  or  deputy  chief  con- 
stable *'  of  a  city  or  town  does  not  mean  that 
the  report  must  come  from  an  officer  having 
the  exact  title  mentioned,  but  only  from  one 
exercising  such  functions  and  duties  as  will 
bring  him  within  the  designation  used  in  the 
statute.  Therefore,  the  warrant  could  pro- 
perly issue  on  the  report  of  the  deputy  nigh 
<!ongtable  of  the  City  of  Montreal.  Girouard 
J.,  dissenting. — ^The  warrant  would  be  good 
if  issued  on  the  report  of  a  person  who  filled 
de  facto  the  office  of  deputy  high  constable 
though  he  was  not  such  de  jure. — ^In  an  ac- 
tion to  revendicate  the  moneys  so  seized  the 
rules  of  evidence  in  civil  matters  prevailing 
in  the  province  would  apply,  and  the  plaintifE 
could  not  invoke  "  The  Canada  Evidence  Act, 
1893,"  so  as  to  be  a  competent  witness  in  his 
own  behalf  in  the  Province  of  Quebec. — Per 
Strong,  C.J.  A  judgment  declaring  the  forfei- 
ture of  money  so  seized  cannot  be  collaterally 
impeached  in  an  action  of  revendication. 
O'NeU  V.  Attorney -General  of  Canada,  xxvi., 
122. 


GAOI4i. 

Removal  from  shire  town  —  R.  8.  N.  flf. 
(5  ser.)  c.  20,  s.  1. 

See  MuiYiciPAL  Cobpobations,  81. 
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OABMUHMENT. 

1.  Common  Law  Procedure  Act,  (P.  E.  I.) 
— Prominory  note  overdue  in  handB  of  payee 
— Payment  hy  garnishee  —  Discharge  of 
maimer.] — An  overdue  promissory  note  in  the 
hands  of  the  payee  is  liable  to  be  attached  by 
a  judgment  creaitor  under  the  Common  Law 
Procedure  Act,  (P.  E.  I.),  and  payment  by 
the  garnishee  of  the  amount  to  the  judgment 
creditor  of  the  payee,  in  pursuance  of  a 
judge^s  order,  is  a  valid  discharge.  Roblee  v. 
Rankin,  zi.,  137. 

2.  Refiresentation  of  indeltedness  —  Equit- 
able assignment. 

See  Estoppel,  8. 

3.  Husband  and  wife  —  Purchase  of  land 
by  wife  —  Re-sale  —  Oamishee  of  purchase 
money  on  —  Debt  of  husband  —  Statute  of 
Elisabeth  —  hindering  or  delaying  creditors. 

See  Practice,  60. 


OAs  coMPAinr. 

Construction  of  contract  —  Construction  of 
statute  —  12  Vict.  c.  183,  s.  20— Notice  to 
cancel  contract — Gas  supply  shut  off  for  non- 
payment of  gas  bill  on  other  premises — Man- 
damus.'\ — ^An  agreement  to  furnish  gas  con- 
tained an  express  provision  that  either  of  the 
contracting  parties  should  have  the  right  to 
cancel  the  contract  by  giving  twenty-four 
hours'  notice  in  writing.  Notices  were  sent 
in  writing  to  the  consumer  that  his  gas  would 
be  shut  oft,  at  a  certain  number  on  a  street 
named,  unless  he  paid  arrears  of  gas  bills 
due  upon  another  property.  Held,  that  such 
notices  could  not  be  considered  as  notices 
given  under  the  contract  for  the  purpose  of 
cancelling  it. — ^The  Act  to  amend  the  Act 
incorporating  the  New  Oily  Gas  CJompany  of 
Montreal  and  to  extend  its  powers  (12  Vict. 
c-  181),  provides  :—•*  That  if  any  person  or 
persons,  company  or  companies,  or  body  cor- 
porate supplied  with  gas  by  the  company, 
should  neglect  to  pay  any  rate,  rent  or  charge 
due  to  the  said  New  City  Gas  Company,  at 
any  of  the  times  fixed  for  the  payment  there- 
of, it  shall  be  lawful  for  the  company  or  any 
person  acting  under  their  authority,  on  giv- 
ing twenty-four  hours'  previous  notice,  to  siop 
the  gas  from  entering  the  premises,  service 
pipes,  or  lamps  of  any  such  person,  company 
or  body,  by  cutting  off  the  service  pipe  or 
pipes,  or  by  such  other  means  as  the  said 
company  shall  see  fit,  and  to  recover  the  said 
rent  or  charge  due  up  to  sudi  time,  together 
with  the  expenses  of  cutting  off  the  gas,  in 
any  competent  court,  notwithstanding  any 
contract  to  furnish  for  a  longer  time,  and  in 
all  cases  where  it  shall  be  lawful  for  the  said 
company  to  cut  off  and  take  away  the  sup- 
ply of  gas  from  any  house,  building  or 
premises,  under  the  provisions  of  this  Act,  it 
shall  be  lawful  for  the  company,  their  agents 
and  workmen,  upon  giving  twenty-four  hours 
previous  notice  to  the  occupier  or  person  in 
charge,  to  enter  into  any  such  house,  building 
or  premises,  between  the  hours  of  nine  o'clock 
in  the  forenoon  and  four  in  the  afternoon, 
making  as  little  disturbance  and  inconveni- 
ence as  possible,  and  to  remove,  take  and  carry 
away  any  pipe,  meter,  cbck,  branch,  lamp, 
fittings  or  apparatus,  the  property  of  and  be- 
longing to  the  said  company."  Held,  Tasche- 
reau,  J.,  dissenting,  that  the  powers  given  by 


the  clause  quoted  are  exorbitant  and  must  be 
construed  strictly ;  that  the  company  has  not 
been  thereby  vested  with  power  to  shut  off 
gas  from  the  buildings  and  premises  of  the 
same  proprietor  or  occupant,  when  he  be- 
comes in  default  for  the  payment  of  bills  for 
gas  consumed  in  one  of  them  only ;  and  that 
the  provision  that  the  notice  to  cut  off  must 
be  given  "  to  the  occupier  or  person  in 
charge,"  indicates  that  only  premises  so  occu- 
pied and  in  default  should  suffer.  Cadiewo 
V.  Montreal  Gas  Co..  xxviii.,  382. 

[The  Privy  Council  reversed  this  judgment ; 
(1898)   A.  C,  718;   (1809)  A.  C.  589.] 


GAZETTE. 

Mining  law — Dominion  Lands  Act-^Publi- 
cation  of  regulations — Renewal  of  license — 
Payment  of  royalties — Voluntary  payment — 
R.  S.  C.  c.  54,  ss.  90,  91. 

See  Mines  and  Minebals,  13. 


GIFT. 


1.  Gift— Confidential  relations — Evidence- 
Parent  and  child  —  Public  policy— Principal 
and  agent.] — ^The  principle  that  where  confi- 
dential relations  exist  between  donor  and 
donee  -the  gift  is,  on  grounds  of  public  policy, 
presumed  to  be  the  effect  of  those  relations, 
which  presumption  can  only  be  rebutted  by 
shewing  that  the  donor  acted  under  independ- 
ent advice,  does  not  apply  so  strongly  to  gifts 
from  parent  to  child  or  from  prindpal  to 
agent.  Thus,  in  case  of  a  gift  to  the  donor's 
son,  for  benefit  of  the  latter 's  children,  when 
said  son  had  for  years  acted  as  manager  of 
his  father's  business,  when  he  was  the  only 
child  of  the  donor  having  issue,  and  when  the 
donor,  nine  years  before  his  death,  had  evi- 
denced his  intention  of  making  the  gift  by 
signing  a  promissory  note  in  favour  of  the 
son,  by  renewing  it  six  years  later  and  by 
voluntarily  paying  it  before  he  died,  such  pre- 
sumption does  not  arise.  —  Judgment  of  the 
Court  of  Appeal  (2  Ont.  L.  R.  251)  reversing 
that  of  the  Divisional  Court  (31  O.  R.  414) 
affirmed.  Sedgewick  and  Davies,  JJ.,  dissent- 
ing. Trusts  and  Guarantee  Co.  v.  Hart, 
xxxii.,  553. 

2.  Donatio  mortis  causd  —  Deposit  receipts 
— Cheques  and  orders  —  Delivery  for  bene- 
ficiaries— Corroboration — Construction  of  sta- 
tute.]— McD.,  being  ill  and  not  expecting  to 
recover,  requested  his  wife,  his  brother  being 
present  at  the  time,  to  get  from  his  trunk  a 
bank  deposit  receipt  for  $6,000  which  he  then 
handed  to  his  brother  telling  him  that  he 
wanted  the  money  equally  divided  among  his 
wife,  brother  and  sister.  The  brother  then, 
on  his  own  suggestion  or  that  of  McD.,  drew 
out  three  cheques  or  orders  for  $2,000  each 
payable  out  of  the  deposit  receipt  to  the  re- 
spective beneficiaries  which  McD.  signed  and 
returned  to  his  brother  who  handed  to  McD.'s 
wife  the  one  payable  to  her  and  the  receipt, 
and  she  placed  them  in  the  trunk  from  which 
she  had  taken  the  receipt.  McD.  died  eight 
days  afterwards.  Held,  affirming  the  judg- 
ment appealed  against  (35  N.  S.  Rep.  205), 
Sedgewick  and  Armour,  JJ.,  dissenting,  that 
this  was  a  valid  donatio  mortis  causd  of  the 
deposit  receipt  and  the  sum  it  referred  to  not- 
withstanding there  was  a  small  amount  for 
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Interest  not  specified  in  the  gift. — ^By  R.  S. 
N.  S.  [19001  c-  163,  s.  35,  an  interested  party 
in  ah  action  against  the  estate  of  a  deceaesed 
person  cannot  succeed  on  the  evidence  of  him- 
self or.  his  wife  or  both  unless  it  is  corrobor- 
ated by  other  material  evidence;  Held,  that 
such  evidence  may  be  corroborated  by  circfum- 
stances  or  fair  inferences  from  facts  proved. 
The  evidence  of  an  additional  witness  is  not 
essential-  McDonald  v.  McDonald,  zxxiii., 
146. 

3.  Marriage  covenant  -=-  Universal  tom- 
munity — Don  mutuel^ — Registry  laws  —  Arts. 
8074  819,  IJill  G.  C.  —  Construction  of  con- 
tract.]— A  marriage  contract  contained  the 
following  clause: — :**,Le8  futurs  epoux  ae  sont 
faits  et  se  font  par  ces  prdsentes  au  survivant 
d'eux  ce  acceptant,  donation  viagdre,  mutuelle, 
§gale  et  reciproque  de  tons  les  biens  meubles 
et  immeiibles,  acquets,  conqu^ts,  prepres  et 
autres  biens  g^n^ralement  quelconques  qui  se 
trouveront  §tre  et  appartenir  au  premier 
mourant  au  jour  de  son  d^ces  de  quelque  nature 
qu'ils  soient,  et  &  quelque  lieu  qu'ils  soient 
situ6s.  pour  par  le  dit  survivant  en  jouir  en 
usufruit  sa  vie  durant  &  sa  caution  juratoire 
et  gardant  viduit^."  It  was  admitted  that 
the  only  thing  affected  consisted  of  pronerty 
belonging  to  the  community.  Held,  affirm- 
ing the  judgment  appealed  from,  that  the  don- 
ation was  one  within  the  provisions  of  art. 
1411  C,  C.  and,  as  such,  did  not  require  re- 
gistration as  the  clause  is  divisible  and  the 
stipulation  in  question  as  to  universal  com- 
munity merely  a  simple  marriage  covenant 
and  not  subject  to  the  rules  and  formalities 
applicable  to  gifts.  Huot  v.  Bienvenu,  xzxiii., 
376. 

And  see  Donation — ^Don  Mutuel — Will. 


GOODWUiL. 

Dissolution  of  firm — Misconduct  of  partner 
— Expulsion — Notice — Waiver — Forfeiture. 
See  Partnebship,  23. 


GREAT  SEAI.  OF  NOVA  SCOTIA. 

See  CoNSTiTiTTiONAL  Law,  64. 


GROSSES  REPARATIONS. 

Title  to  land — Life  estate — Construction  of 
statute  —  Preferred  claim  —  Improvements 
made  on  lands  grSv6  de  substitution — Charge 
on  lands. 

See  Substitution,  8. 


GUARANTEE. 

1.  Construction  of  agreement — Guarantee.'] 
— ^A.,  a  wholesale  merchant,  had  been  supplying 
goods  to  C.  &  Go.  when,  becoming  doubtful  as 
to  their  credit,  he  insisted  on  their  acfcount 
being  reduced  to  $5,000,  and  security  for  fur- 
ther credit.  W..  who  had  indorsed  to  secure 
a  part  of  the  existing  debt,  thereupon  gave  A. 
a  guarantee  in  the  form  of  a  letter,  as  fol- 
lows : — *'  I  understand  that  you  are  prepared 


to  furnish  G^  d;  Go.  wHk  "fttock  to  the  extent 
of  $5,000  as  a  current  account,  but  want  a 
guarantee  for  any  amonht  beyond  that  sum. 
In  order  not  to  impede  their  operations  I  have 
consented  to  become  •  responsible  to  you  for 
any  loss  yon  may  sustain  in  any  amount  upon 
your  current  account  in  excess  of  the  said 
sum  of  five  thousand,  but  the  total  amount  not 
to  ex<5Bed  eight  thousand  dollars  including 
your  own  credit  of  five  thousand,  unless  sanc- 
tioned by  a  future  guarantee."  ...  A. 
then  continued  to  supply  G.  &  Go.,  with  goods, 
and  in  an  action  by  him  on  this  guarantee: — 
Held,  affirming  the  decision  of  the  Gourt  of 
Appeal,  Gwynne.  J.>  dissenting,  that  there 
could  be  no  liability  on  this  guarantee  unle!«s 
the  indebtedness  of  G.  &  Go.  to  A.  should  ex- 
ceed the  sum  of  $5,000,  and  at  the  time  of 
action  brought  such  indebtedness,  having  been 
reduced  by  payments  from  G.  &  Co.  and  divi- 
dends from  their  insolvent  estate,  to  less  than 
such  sum^A.  had  no  cause  of  action.  Alex- 
ander V.  Watson,  xxiii.,  670. 

2.  Patent  of  invention — Business  agreement 
to  manufacture  under — Letter  of  guarantee — 
Failure  of  scheme — Liability' of  guarantor.] — 
The  chief  object  of  an  agreement  between  A. 
and  B.  was  the  profitable  manufacture  and 
sale  of  wares  under  a  patent  of  invention  is- 
sued to  A.,  and  in  consideration  of  advances 
by  B.  to  an  amount  not  exceeding  $6,000,  C. 
by  a  letter  of  guarantee  agreed  "to  become 
a  surety  to  B.  for  the  re-payment  of  the 
$6,000  within  12  months  from  the  date  of  the 
agreement  if  it  should  transpire  that,  for  the 
reasons  incorporated  in  said  agreement,  it 
should  not  be  carried  out." — On  action  brought 
by  B.  against  C.  for  $6,000  it  was  proved  at 
the  trial  that  the  manufacturing  scheme  broke 
down  through  defects  of  the  invention.  Held, 
affirming  the  judgment  of  the  court  below, 
that  G.  was  liable  for  the  amount  guaranteed 
by  his  letter.  Angus  v.  Union  Gas  and  Oil 
Stove  Co,,  xxiv.,  104. 

3.  Principal  and  surety — Chiarantee  hand — 
Default  of  principal  —  Non-disclosure  by  cre- 
ditor.}— W.  was  appointed  agent  of  a  com- 
pany in  1891  to  sell  its  goods  on  commission, 
and  gave  a  bond  with  sureties  for  faithful 
discharge  of  his  duties.  His  appolnnnent  was 
renewed  year  after  year,  a  new  bond  with  the 
same  sureties  being  given  to  the  company  on 
each  renewal.  His  agreement  with  tne  com- 
pany only  authorized  W.  to  sell  for  cash,  but 
at  the  end  of  each  season  he  was  in  arrear  in 
his  remittances,  which  he  attributed  to  slow 
collections,  and  which  he  settled  by  giving 
an  indorsed  note,  retiring  the  same  before  the 
bond  for  the  next  year  was  execruted.  After 
the  season  of  1894  the  company  discovered 
that  W.  had  collected  moneys  of  which  he  had 
made  no  return  and  brought  an  action  to  re- 
cover the  same  from  the  sureties.  Held,  re- 
versing the  decision  of  the  Gourt  of  Appeal, 
that  each  year  there  was  an  employment  of 
W.  distinct  from,  and  independent  of,  those 
of  preceding  years;  that  the  position  of  the 
sureties  on  re-appointment  was  the  same  as  if 
other  persons  had  signed  the  bond  of  the  pre- 
ceding year ;  and  that  the  company  was  under 
no  obligation,  on  taking  a  new  bond,  to  In- 
form the  sureties  that  W.  had  not  punctually 
performed  his  undertakings  in  respect  of  pre- 
vious employment,  nor  did  the  non-disdosure 
imply  a  representation  to  the  sureties  when 
they  signed  a  new  bond  that  th^y  had  been 
punctually  performed.  Niagara  Dtstrid  Fruit 
Growers*  Stock  Co,  v.  Walker,  xxvi.,  629. 
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4.  Guarantee  of  honegty  of  employee — 
Guarantee  policy — Notice  of  defalcation. 

See  Sttretyship,  7. 

5.  Insolvency  —  Assignment  for  benefit  of 
creditors — Sale  of  assets  to  wife  of  insolvent 
— Guarantee  by  creditor  and  inspector — 
Trustee — Action  for  account  of  profits. 

See  IifSOLVEKCY,  48. 

6.  Loan  to  promoter  of  company — Personal 
liability. 

See  Company  Law,  23. 

7.  Statutory  prohibition  —  Penal  statute — 
^Vholesdle  purchase  —  Validity  of  contract — 
J'^orfeiture — Nova  Scotia  Liquor  License  Act 
— Practice. 

See  CoiTTBACT,  166. 

8.  Contract  —  Drainage  —  Inter-municipal 
^corks^ — Continuing  liabiiity. 

See  Damages,  13. 

9.  Garantie  simple  —  Contract  —  Sub-con- 
tract — Conneriti. 

See  Contract,  147. 

And  see  Subetyship. 


HABEAS  OOBFUS. 

1.  Questions  of  fact--/Conviction  by  J.  P. — 
Arrest  on  warrant — Inquiry  as  to  evidence — 
Jurisdiction— Certiorari  —  Supreme  and  Ex- 
chequer Courts  Act,  s.  49  —  Supreme  Court 
Amendment  Act,  1876,  s.  34— R^  S.  O.  (1877) 
c.  70.] — The  Chief  Justice,  in  chambers,  dis- 
missed an  application  on  behalf  of  a  person 
arrested  on  a  warrant  issued  on  conviction  by 
a  magistrate,  for  a  writ  of  habeas  corpus  and 
for  certiorari  to  briug  up  the  proceedings 
based  on  lack  of  evidence  to  warrant  the  con- 
viction.— On  appeal.  Held,  Henry,  J.,  dissent- 
ing, that  the  conviction  having  been  regular, 
and  made  by  a  court  in  exercise  of  its  author- 
ity, and  within  its  jurisdiction,  the  only  ob- 
jection being  that  the  magistrate  erred  on  the 
facts,  and  that  the  evidence  did  not  justify 
the  conclusion  which  he  arrived  at  as  to  the 
guilt  of  the  prisoner,  the  Supreme  Court  could 
not  go  behind  the  conviction,  and  inquire  into 
the  merits  of  the  case  by  the  use  of  a  writ  of 
habeas  corpus  and  thus  constitute  itself  a 
court  of  appeal  from  the  magistrate's  decision. 
— The  only  appellate  power  conferred  on  the 
court  in  criminal  cases,  is  by  s.  49  of  the  Su- 
preme and  Exchequer  Courts  Act,  and  it  could 
not  have  been  the  intention  of  the  legislature, 
while  limiting  appeals  in  criminal  cases  of  the 
highest  importance,  to  impose  upon  the  court 
the  duty  of  revisiou  in  matters  of  fact  of 
summary  convictions  by  magistrates.  —  Sec- 
tion 34  of  the  Supreme  Court  Amend- 
ment Act,  1876.  does  not  in  any  case  authorize 
the  issue  of  a  writ  of  certiorari  to  accompany 
a  writ  of  habeas  corpus,  granted  by  a  judge  of 
the  Supreme  Court  in  chambers;  and,  as  the 
proceemngs  before  the  full  court  on  habeas 
corpus  arising  out  of  a  criminal  cfhar^e  rre 
only  by  way  of  appeal  from  the  decision  of 
such  judge  in  chambers,  that  section  does  r.ot 
authorize  the  court  to  issue  a  writ  of  certio- 
rari in  such  proceedings ;  to  do  so,  would  be  to 
assume  appellate  jurisdiction  over  the  inferior 
court. — Semble,  per  Ritchie,  C.J.,  that  R.  S. 
O.   (1877)    c.  70,  relating  to  haoeas  corpus. 


does  not  apply  to  the  Supreme  Court  of  Can- 
ada.   In  re  Trepanier,  xii.,  111. 

2.  Conviction  for  murder — Appeal — Special 
session — Judge  in  chambers  —  Supreme  and 
Exchequer  Courts  Act,  s.  51  —  Ultra  vires — 
Writ  improvidently  issued  —  Appropriate 
remedy — Jurisdiction  to  quash  —  Control  of 
court  over  its  own  process — Crimes  at  com- 
mon law-r— Civil  matters — Supreme  Court  of 
B.  C.  —  Constitution  —  Commission  to  judge 
presiding  —  Trial  of  prisoner  —  Change  of 
venue  —  Provision  for  increased  expenses — 
Practice  —  Absence  of  prisoner — Evidence — 
Return  to  writ.} — Section  51,  Supreme  and 
Exchequer  Courts  Act,  does  not  interfere  with 
the  inherent  right  which  the  Supreme  Court 
of  Canada  has.  in  common  with  every  su- 
perior court  incident  to  its  jurisdiction,  to  in- 
quire into  and  judge  of  the  regularity  or  abuse 
of  its  process,  and  to  quash  a  writ  of  haoeas 
corpus  and  subsequent  proceedings  thereon 
when,  in  the  opinion  of  the  court,  such  writ 
has  been  improvidently  issued. — ^That  section 
does  not  constitute  the  individual  judges  of 
the  Supreme  Court  of  Canada  separate  and 
independent  courts,  nor  confer  on  the  judges 
a  jurisdiction  outside  of  and  independent 
of  the  court,  and  obedience  to  a  writ  issued 
under  said  section  cannot  be  enforced  by  the 
judge  but  by  the  court,  which  alone  can  issue 
an  attachment  for  contempt  in  not  obeying 
its  process.  (Fournier  and  Henry,  JJ.,  dis- 
senting) . — Per  Strong,  J.  The  words  of  s.  51 
expressly  giving  an  appeal  when  the  writ  of 
habeas  corpus  has  been  refused  or  the  priso- 
ner remanded,  must  be  attributed  to  the  ex- 
cessive caution  of  the  legislature  to  provide 
all  due  protection  to  the  subject  in  the  matter 
of  personal  liberty,  and  not  to  an  intention  to 
deprive  the  court  of  the  right  to  entertain 
appeals  from,  and  revise,  rescind  and  vary 
orders  made  under  this  section. — ^The  right  to 
issue  a  writ  of  habcM  corpus  being  limited  by 
8.  51  to  "  an  inquiry  into  the  cause  of  commit- 
ment in  any  criminal  case  under  any  Act  of 
the  Parliament  of  Canada,"  such  writ  cannot 
be  issued  in  a  case  of  murder,  which  Is  a  case 
at  common  law.  (Fournier  and  Henry,  JJ., 
dissenting).  —  Per  Fournier  and  Henry,  J  J. 
The  restriction  imposed  by  s.  51  to  •*an  in- 
quiry into  the  cause  of  commitment  in  any 
criminal  case  under  any  Act  of  the  Parliament 
of  Canada,"  is  merely  intended  to  exclude  in- 
quiry into  the  cause  of  commitment  for  the 
infraction  of  some  provincial  law;  and  the 
words  "  in  any  crimmal  case  "  were  inserted 
to  exclude  the  habe<ts  corpus  in  civil  matters ; 
it  is  sufficient  to  give  jurisdiction  if  the  com- 
mitment be  in  virtue  of  an  Act  of  the  Parlia- 
ment of  Canada. — QucBre.  Is  s.  51,  Supreme 
and  Exchequer  Courts  Act,  ultra  vires  f — 
Semble.  That  when  a  judge  in  a  province  has 
the  rignt  to  issue  a  writ  of  habeas  corpus  re- 
turnable in  term  as  ^ell  as  in  vacation,  a 
judge  of  the  Supreme  Court  mignt  make  the 
writ  he  authorizes  returnable  in  said  court  in 
term  as  well  as  immediately  (Fournier  and 
Henry,  J  J.,  dissenting). — An  application  to 
the  court  to  quash  a  writ  of  habeas  corpus  as 
improvidently  issued  may  be  entertained  in 
the  absence  of  the  prisoner  (Henry.  J.,  dis- 
senting).— ^After  a  conviction  for  a  lelony  by 
a  court  having  general  jurisdiction  over  the 
offence  charged,  a  writ  of  habeas  corpus  is  an 
inappropriate  remedy. — If  the  record  of  a  su- 
perior court,  produced  on  an  application  for 
a  writ  of  habeas  corpus,  contains  the  recital 
of  facts  requisite  to  confer  jurisdiction,  it  is 
conclusive  and  cannot  be  contradicted  by  ex- 
trinsic evidenc^e    (Henry,  J.,  dissenting). — A 


635 


HABEAS  CORPUS. 


636 


return  by  the  sheriff  to  the  writ  settinf;  out 
such  convicftion  and  sentence  and  the  affirma- 
tion thereof  by  the  court  of  error  is  a  good 
and  sufficient  return.  If  actually  written  by 
him  or  under  his  direction  the  return  need  not 
be  signed  by  the  sheriff  (Henry.  J.,  dissent- 
ing.) —  The  Supreme  Court  of  British  Col- 
umbia is  clothed  with  all  the  powers  and  jur- 
isdiction, civil  and  criminal,  necessary  or 
essential  to  the  full  and  perfect  administration 
of  justice,  dvil  or  crimmal.  in  the  province; 
it  has  powers  as  full  and  ample  as  those 
known  to  the  common  law  and  possessed  by 
the  superior  courts  of  England. — ^The  various 
statutes  of  British  Columbia  provldinj?  for  the 
holding  of  courts  of  oyer  and  terminer  and 
general  gaol  delivery  render  unnecessary  a 
commission  to  the  presiding  judge.  —  Per 
Strong,  J.  The  power  of  issuing  a  commis- 
sion, if  necessary,  belonged  to  the  Lieutenant- 
Governor  of  the  province  (Henry.  J.,  contra). 
— ^An  order  made  pursuant  to  Dominion  sta- 
tute 32  and  33  Vict.  c.  29,  s.  11,  directing  a 
change  of  venue,  would  be  sufficient,  although 
containing  no  reference  to  any  provision  for 
expenses,  when  the  indictment  has  been  pleaded 
to  and  the  trial  proceeded  with  without  objec- 
tion and,  even  in  a  court  of  error,  there  could 
be  no  valid  objection  to  a  conviction  founded 
on  such  order.  —  Even  if  a  writ  of  habeas 
corpus  in  this  case  had  been  rightly  issued, 
the  prisoner  was  not  entitled  to  his  discharge 
on  the  materials  before  the  judge,  but  should 
have  been  remanded.  In  re  Sproule,  xii.,  140. 
See  No.  5  infra. 

3.  Appeal  —  Procedure  —  Time  for  fUing 
case.'\ — In  habeas  corpus  appeals  the  first  step 
is  the  filing  of  the  case  with  the  registrar — 
This  must  be  done  within  60  days  from  the 
pronouncing  of  judgment  appealed  from.  In 
re  Smart,  xvi.,  396. 

4.  Appeals — Criminal  matters — Section  51, 
Supreme  Court  Act — Jurisdiction — Court  of 
Appeal  for  Ontario— Presence  of  prisoner — 
Short  notice  of  hearinffS2  d  S3  Vict.  c.  S2, 
s.  19 — 38  Vict.  c.  47 — Legislative  jurisdiction 
— nummary  trial  by  police  magistrate.^ — On 
the  16th  January,  1879,  the  prisoner  was 
charged  for  that  he  did  "  unlawfully  and  ma- 
liciously cut  and  wound  one  Mary  Kelly  with 
intent  then  and  there  to  do  her  the  said  Mary 
Kelly  grievous  b6dily  harm,"  and  being  tried 
summarily  before  the  police  magistrate  at 
Ottawa  was  found  guilty,  and  sentenced  to 
the  central  prison  at  Toronto,  at  hard  labour 
fw  one  year.  On  being  brought  before  the 
Court  of  Queen's  Bench  for  Ontario  upon  a 
writ  of  habeas  corpus  issued  from  that  court, 
the  prisoner  was  remanded;  whereupon  he 
appealed  to  the  Court  of  Appeal  for  Ontario ; 
which  dismissed  his  appeal.  (8  Ont.  Pr.  R. 
20.)  Notice  was  given  of  appeal  from  this 
judgment  to  the  Supreme  (Ik)urt  of  Canada, 
and  the  case  in  appeal  was  received  too  late 
to  be  set  down  for  hearing  at  the  May  ses- 
sions, whereupon  application  was  made  to 
Fournier,  J.,  for  leave  to  bring  the  appeal  on 
for  hearing  and  to  give  short  notice  of  hear- 
ing, which  was  refused,  on  the  ground  that  no 
appeal  would  lie  in  such  a  cfase  to  the  Su- 
preme Court  of  Canada.  An  application  was 
then  made  for  a  writ  of  habeas  corpus  to 
G Wynne,  J.,  who  held  that  the  application 
should  be  refused  for  two  reasons :  1st.  The 
applicant  was  convicted  of  an  offence,  being 
a  misdemeanour  as  stated  sufficiently  in  the 
conviction,  which  could  not  be  avoided  for 
matter  of  form ;   the  misdemeanour  of  which 


he  was  so  convicted  was  an  offence  cognizable 
by  the  Court  of  General  Sessions  of  the  Peace, 
and  for  such  offence  the  statute  of  1875  au- 
thorized a  punishment  to  be  inflicted  such  as 
the  Court  of  General  Sessions  could  award 
for  the  like  offence,  and  the  punishment 
awarded  was  such  as  the  Court  of  General 
Sessions  might  have  awarded.  2ndly.  The 
decision  of  the  Court  of  Appeal  should  be 
considered  conclusive,  and  should  not  be  inter- 
fered with  by  a  single  judge  of  any  court 
sitting  in  chambers,  but  the  appli(Sant  must 
be  left  to  any  recourse  he  might  nave  against 
the  adjudication  of  the  Court  of  Appeal  for 
Ontario  (19th  June,  1879.)  On  23rd  June  an 
application  for  a  writ  of  habeas  corpus  was 
made  to  Henry,  J.,  who  granted  an  order  for 
a  writ,  returnable  before  the  Chief  Justice  or 
any  judge  of  the  Supreme  Court  in  chambers, 
such  order  providing  that,  counsel  for  the 
prisoner  consenting,  the  actual  presence  of  the 
prisoner  should  be  dispensed  with,  and  provid- 
ing also  for  service  of  the  order  on  the  At- 
torney-General of  the  Province,  or  his  deputy, 
or  his  agent  at  Ottawa.  The  writ  was  re- 
turned before  Ritdiie  C.J..  in  chambers  on 
5th  July,  1879.  The  Chief  Justice  held  that 
he  could  not  deal  with  the  matter  without  the 
prisoner  being  brought  before  him  according 
to  the  exigency  of  tne  writ,  but  was  also  of 
opinion  that  the  prisoner  should  not  be  dis- 
charged on  habeas  corpus;  and  he  therefore 
refused  the  application  for  his  discharge.  On 
18th  September,  1879,  another  application  was 
made  to  Henry.  J.,  in  chambers,  who  granted 
an  order  for  the  writ,  returnable  before  him- 
self in  chambers,  dispensing  with  the  actual 
presence  of  the  prisoner  on  the  return  of  the 
writ  (counsel  for  the  prisoner  consenting), 
and  providing  for  service  of  the  order  on  the 
Attorney-General  of  the  Province.  On  1st 
October,  1879,  upon  the  return  of  the  writ, 
after  hearing  counsel  for  the  prisoner  and  the 
Attorney-General,  Hensy,  J.,  held,  1st.  That 
the  police  magistrate  derived  his  power  to  try 
the  prisoner  as  he  did  from  38  Vict.  c.  47, 
but  reference  to  32  &  33  Vict.  c.  32  was  neces- 
sary to  decide  upon  the  nature  of  the  charge 
and  the  conviction.  In  the  information  the 
prisoner  was  charged  in  the  very  words  of  the 
first  clause  of  s.  19  of  32  &  33  Vict.  c.  32, 
and  the  punishment  awarded  was  that  war- 
ranted by  the  terms  of  the  enactment  and  the 
additional  words  as  to  the  intent  should  be 
considered  nothing  more  than  surplusage. 
2ndly.  That  38  Vict.  c.  47,  giving  power  to 
police  and  stipendiary  magistrates  to  try  in  a 
summary  manner  felonies  and  misdemeanours, 
was  intra  vires  of  the  Dominion  Parliament. 
3rdly.  That  it  was  necessary  to  consider 
the  point  whether  the  prisoner  should  be 
brought  before  him  according  to  the  exigency 
of  the  writ,  no  objection  having  been  taken, 
an^d  his  judgment  being  unfavourable  to  the 
prisoner  on  the  other  grounds.  Application 
to  discharge  the  prisoner  refused.  Applica- 
tion was  then  made  to  Fournier,  J.,  in  cham- 
bers, for  leave  to  bring  the  appeal  on  for  hear- 
ing at  the  next  session  of  the  Supreme  Court 
of  Canada,  and  to  serve  short  notice  of  hearing, 
but  it  was  refused  because  sufficient  grounds 
were  not  shewn  to  take  the  case  out  of  the 
regular  course  of  procedure.  —  On  10th  No- 
vember, 1879,  application  was  renewed  before 
the  full  court,  but  being  made  em  parte  and 
without  notice  the  court  refused  to  near  It. — 
On  15th  November,  1879,  application  was 
again  made  to  the  full  court,  when  the  At- 
torney-General of  Ontario  shewed  cause,  and 
it  was  Held,  that  no  appeal  could  lie  in  such 
a  case  to  the  Supreme  Court  of  Canada,  but 
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even  if  it  did,  under  all  the  circumstances  and 
delays  that  had  occurred,  the  court  should  not 
go  out  of  its  way  to  exercise  any  discretion  as 
to  granting  leave. — Per  Ritchie,  G.J.  As  re- 
gards habeas  corpus  in  criminal  matters,  the 
court  has  only  a  concurrent  jurisdiction  with 
the  judges  of  the  Superior  Courts  of  the  vari- 
ous provinces,  and  not  an  appellate  jurisdic- 
tion, and  there  is  no  necessity  for  an  appeal 
from  the  judgment  of  any  judge  or  court,  or 
any  appellate  court,  because  the  prisoner  can 
come  direct  to  any  judge  of  the  Supreme 
Court  individually  and,  upon  that  judge  re- 
fusing the  writ  or  remanding  the  prisoner,  he 
could  take  his  appeal  from  that  judgment  to 
the  full  court.  Application  refused.  In  re 
Boucher,  Cass.  Dig.  (2  ed.)  325;  Cass.  S.  C. 
Prac.  (2  ed.)  54. 

5.  Murder — Crimes  at  common  law — Statu- 
tory offences.] — In  a  case  of  commitment  by 
a  coroner  for  murder,  application  was  made 
to  Strong,  J.,  for  a  writ  of  habeas  corpus. 
Held,  that  under  the  Supreme  and  Exchequer 
Courts  Act,  8.  51.  the  writ  is  to  be  issued  for 
the  purpose  of  an  inquiry  into  a  commitment 
only  *'  in  any  criminal  case  under  any  Act  of 
the  Parliament  of  Canada,"  and  the  Act  of 
the  Parliament  of  Canada  (18(^)  does  not 
create  the  offence  of  murder,  but  only  defines 
the  punishment  which  may  be  awarded  for 
such  offence.  Writ  refused.  In  re  Poitvin, 
Cass.  Dig.  (2  ed.)  327;  Cass.  S.  C.  Prac. 
(2  ed.)  54. 

See  No.  2,  ante. 

6.  Application  for  writ — Imprisonment  of 
execution  debtor — Discharge — R.  S.  N.  S.  (5 
ser.)  s.  lis  —  Examination  of  debtor — Fraud 
— Remand  for  siw  months — Order  dated  on 
Sunday — New  order — Costs  on  appeal.'\  —  J. 
was  in  custody  on  execution  for  debt,  and 
applied  to  a  County  Court  judge  under  K.  S. 
N.  S.  (5  ser.)  c.  118  to  be  examined  as  to 
his  affairs  with  a  view  to  obtaining  his  dis- 
charge. The  examination  was  held  by  the 
judge,  who,  on  23rd  January,  1886,  made  an 
order  to  the  effect  that  J.  was  adjudged  guilty 
of  fraud  in  respect  to  the  delay  of  payment 
of  his  debt  to  the  execution  cYeditors,  and  in 
regard  to  the  disposal  of  his  property,  and  by 
such  order  remanded  J.  to  jail,  without  privi- 
lege of  jail  limits,  for  a  further  period  of  six 
months  from  date  of  remand.  When  the 
order  was  drawn  up  it  was  dated  24th  Janu- 
ary, 1886,  which  was  Sunday,  and  directed 
that  J.  be  confined  in  the  county  jail  for  six 
months  from  that  date. — J.  was  taken  back  to 
jail,  the  order  dated  on  Sunday  being  de- 
livered to  the  jailer,  and  counsel  for  the  exe- 
cution creditors  on  Monday,  25th  January, 
procured  from  the  judge  another  order  dated 
the  25th,  ordering  J.  to  be  imprisoned  for  six 
months  from  23rd  January- — An  application 
to  the  Supreme  Court  (N.  S.)  for  discharge 
on  habeas  corpus,  was  refused,  the  majority 
of  the  court  holding  that  he  was  rightly  held 
in  eostody,  if  not  on  the  order  of  the  County 
Court  judge,  then  on  the  original  cause  of 
his  detention,  the  writ  of  execution. — An  ap- 
peal to  the  Supreme  Court  of  Canada  was 
dismissed  without  costs.  In  re  Johnson,  Cass. 
Dig.  (2  ed.)  329. 

7.  Jurisdiction  —  Form  of  commitment  — 
Territorial  division — Judicial  notice — Jurisdic- 
tion in  matters  of  habeas  corpus  —  R.  8.  C. 
c.  135,  s.  82.] — ^A  warrant  of  commitment  was 
made  by  the  stipendiary  magistrate  for  the 
police    division    of    the    municipality    of    the 


County  of  Pictou,  in  Nova  Scotia,  upon  a  con- 
viction for  an  offence  stated  therein  to  have 
been  committed  **  at  Hopewell,  in  the  County 
of  Pictou."  The  County  of  Pictou  appeared 
to  be  of  a  greater  extent  than  the  munici- 
pality of  the  County  of  Pictou, — there  being 
also  four  incorporated  towns  within  the 
county  limits — and  it  did  not  specifically  ap- 
pear upon  the  face  of  the  warrant  that  the 
place  where  the  offence  had  been  committed 
was  within  the  municipality  of  the  County  of 
Pictou.  The  Nova  Scotia  statute  of  1895  re- 
specting county  corporations  (58  Vict.  c.  3, 
^  8),  contains  a  schedule  which  mentions 
Hopewell  as  a  polling  ^district  in  Pictou 
County  entitled  to  return  two  councillors  to 
the  county  council.  Held,  that  the  court  was 
bound  to  take  judicial  noticfe  of  the  territorial 
divisions  declared  by  the  statute  as  establi^- 
ing  that  the  place  so  mentioned  in  the  warrant 
was  within  the  territorial  limits  of  the  police 
division.  Held,  also,  that  the  jurisdiction  of 
a  judge  of  the  Supreme  Court  of  Canada  in 
matters  of  habeas  corpus  in  criminal  cases  is 
limited  to  an  inquiry  into  the  cause  of  im- 
prisonment as  disclosed  by  the  warrant  of 
commitment.  Eof  parte  Macdonald.  xxvii.. 
683. 

8.  Appeal — Change  of  position  of  parties.] 
— Upon  the  calling  for  hearing  of  the  appeal 
(which  was  from  a  judgment  of  the  Supreme 
Court  of  British  Columbia,  refusing  a  writ 
of  habeas  corpus  for  the  possession  of  Quai 
Sing,  a  Chinese  female  under  age),  cronnsel 
for  the  respondent  produced  to  the  court  an 
order  of  the  Supreme  Court  of  British  Col- 
umbia, dated  subsequently  to  the  judgment 
appealed  from,  by  which  it  appeared  that  the 
respondent,  the  matron  of  a  rescue  home,  had 
been  appointed  by  that  court  as  guardian  to 
the  infant  in  question,  whereupon  the  Chief 
Justice  intimated  that,  under  the  circum- 
stances, it  was  useless  to  proceed  with  the 
hearing  of  the  appeal,  it  being  impossible  that 
any  order  could  be  made  thereon  respecting 
the  possession  of  the  infant  being  given  to  the 
appellant. — ^The  appeal  was  consequently  dis- 
missed with  costs.  Seid  Sing  Kaw  v.  Bowes, 
17th  May,  1898. 

9.  Appeal — Habeas  corpus — Eoftradition — 
yecesstty  to  quash.] — ^By  s.  31  of  the  Supreme 
and  Exchequer  Courts  Act  (R.  S.  C.  c.  135, 
s.  31),  "no  appeal  shall  be  allowed  in  any 
case  of  proceedings  for  or  upon  a  writ  of 
habeas  corpus  arising  out  of  any  claim  for  ex- 
tradition made  under  any  treaty."  On  appli- 
cation to  the  court  to  fix  a  day  for  hearing 
a  motion  to  quash  such  an  appeal.  Held,  that 
the  matter  was  coram  non  fudice  and  there 
was  no  necessity  for  a  motion  to  quash.  In 
re  Lazier,  xxix,,  630. 

10.  Practice  —  Habeas  corpus  —  Binding 
effect  of  judgment  in  provincial  court.] — An 
application  for  a  writ  of  habeas  corpus  was 
referred  by  the  judge  to  the  Supreme  Court 
of  the  province  and,  after  hearing,  the  appli- 
cation was  refused.  On  application  subse- 
quently made  to  a  judge  of  the  Supreme  Court 
of  Canada,  in  chambers: — Held,  that  under 
the  circumstances  it  would  be  improper  to  in- 
terfere with  the  decision  of  the  provincial 
court.     In  re  White,  xxxi.,  383. 

11.  Certiorari  —  Jurisdiction  of  Supreme 
Court  of  Canada  or  judge  thereof — Issue  of 
writ. 

See  Cebtiosabi,  2. 
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12.  Appeal   on   mere   question    of  costs  — 
Prisoner  at  large. 

See  Costs.  1 — Practice  of  Supbeme  Coubt, 
66,  and  No.  6,  ante. 


^  HANSARD." 

1.  Civil  service  —  Officials  of  House  of 
Commons  —  Extra  salary  —  Additional  re- 
muneration —  Permanent  employees  —  51 
Vict.  c.  12,  8.  51. 

See  Statutes,  63. 

2.  Canada  Evidence  Act,  1893  —  Construc- 
tion of  statute — Method  of  interpretation  — 
Reference  to  debates  in  House  of  Commons. 

See  Criminal  Law,  25. 


HARBOURS. 

1.  Canadian  waters  —  Grant  under  great 
seal  of  P.  E.  7. — Foreshore  in  public  harbour 
-^B.  N.  A.  Act,  1867,  s.  108—25  Vict.  c.  19 
(P.  E.  I.)  —Title  to  land.]  —  Under  s.  108, 
B.  N.  A.  Act,  1867,  the  soil  and  bed  of  the 
foreshore  in  the  harbour  of  Summerside.  P. 
E.  I^  belongs  to  the  Crown,  as  representing 
the  Dominion  of  Canada,  as  it  is  comprised 
in  and  forms  part  of  a  public  harbour  and. 
therefore,  a  grant  of  foreshore  lands  between 
high  and  low  water  mark  therein  made  by  the 
Province  of  Prince  Edward  Island  is  void  and 
inoperative.    Holman  v.  Green,  vi..  707. 

fNoTE. — Followed  in  Re  Provincial  Fish- 
eries (26  Can.  S.  C.  R.  444.)] 

2.  Canadian  waters  —  Property  in  beds  — 
Public  harbours  —  Erections  in  navigable 
waters  —  Interference  with  navigation  — 
Ripht  of  fishing  —  Power  to  grant  —  Rip- 
anoji  proprietors  —  Great  lakes  and  navi- 
gable rivers  —  Operation  of  Magna  Charta — 
Provincial  legislation  —  R.  S.  O.  (1887)  c. 
24,  s.  47—55  Vict.  c.  10,  ss.  5  to  13,  19  and 
21  {0,)—R,  8.  Q.  arts.  1375  to  1378,]— The 
beds  of  public  harbours  not  granted  before 
confederation  are  the  property  of  the  Do- 
minion of  Canada.  Holman  v.  Green  (6  Can. 
S.  C.  R.  707)  followed.  The  beds  of  all 
other  waters  not  so  granted  belong  to  the 
respective  provinces  in  whic^  they  are  situate, 
without  any  distinction  between  the  various 
classes  of  waters. — Per  Gwynne,  J.  The  beds 
of  all  waters  are  subject  to  the  jurisdiction 
and  control  of  the  Dominion  Parliament  so 
far  as  required  for  creating  future  harbours, 
erecting  beacons  or  other  public  works  for 
the  benefit  of  Canada,  under  the  British  Noith 
America  Act,  s.  92,  item  10,  and  for  t^ie 
administration  of  the  fisheries. — R.  S.  C.  c. 
92,  "  An  Act  resi)ecting  certain  works  con- 
structed in  or  over  navigable  rivers  **  is  intra 
vires  of  the  Dominion  Parliament. — ^The  Do- 
minion Parliament  has  power  to  declare  what 
shall  be  deemed  an  interference  with  navi- 
gation and  to  require  its  sanction  to  any 
work  in  navigable  waters. — A  province  may 
grant  land  extending  into  a  lake  or  river  for 
the  purpose  of  there  being  built  thereon  a 
wharf,  warehouse  or  the  like,  and  the  grantee 
on  obtaining  the  sanction  of  the  Dominion 
may  build  thereon  subject  to  compliance  with 
R.  S.  C.  c.  92.— Where  the  provisions  of 
Magna  Charta  are  not  in  force,  as  in  Quebec, 
the  Crown  in  right  of  the  province  may  grant 


exclusiye  rights  of  fishing  in  tidal  waters, 
except  in  tidal  public  harbours,  in  which,  as 
in  other  public  harbours,  the  Crown  in  right 
of  the  Dominion,  may  grant  the  beds  and  fish- 
ing rights.  Gwynne*  J.,  dissenting. — Per 
Gwynne,  J.  R.  S.  O.  c.  24,  s.  47,  is  ultra 
vires  so  far  as  it  assumes  to  authorize  the 
sale  of  land  covered  with  water  within  public 
harbours. — ^The  margins  of  navigable  rivers 
may  be  sold  if  there  is  an  understanding  with 
the  Dominion  Government  for  protection 
against  interference  with  navigation. — The 
Act  of  1892  and  R.  S.  Q.  arts.  1375  to  1378 
are  valid  if  passed  in  aid  of  a  Dominion  Act 
for  protection  of  fisheries.  If  not  they  are 
ultra  vires.  In  re  Jurisdiction  over  Provin- 
cial Fisheries,  xxvi..  444. 

Varied  on  appeal  by  Privy  Council ;  [1898] 
A.  C,  700. 

3.  Obstructions  —  Title  to  land  —  Un- 
authorised grant  —  Trespass  —  Low  water 
mark  —  Nuisance, 

See  Navigation,  1. 

4.  Provincial  grant  of  foreshore — B.  N.  A. 
Act,  1867 — Act  confirming  title — Pleading — 
Estoppel, 

See  Title  to  Land.  132. 


HARBOUR  COMMISSIONERS. 

Jurisdiction  —  Montreal  harbour  —  Muni- 
cipal by-law — Taw  on  ferry  boats — Naviga- 
tion.]— -The  jurisdiction  of  the  Montreal  Har- 
bour Commissioners  does  not  exclude  the  right 
of  the  City  of  Montreal  to  tax  or  control 
ferries,  within  its  limits.  Longueuil  Naviga- 
tion Co.  V.  City  of  Montreal,  xv.,  566. 


HEIRS. 

1.  Construction  of  wiU  —  "  Own  right 
heirs  " — Limiting  testamentary  powers  of  de- 
visee —  Conditional  limitations  —  Appeal  — 
Acquiescence  by  appellants  in  judgment  ap- 
pealed from — Costs — Vesting  of  estate.] — Un- 
der a  devise  to  the  testator's  "  own  right 
heirs"  the  beneficiaries  would  be  those  who 
would  have  taken  in  the  case  of  intestacfy 
unless  a  contrary  intention  appears,  and  where 
there  was  a  devise  to  the  only  daughter  of  the 
testator  conditionally  upon  events  which  did 
not  occur,  and,  under  the  *  circumstances, 
could  never  happen,  the  fact  of  such  a  devise 
was  not  evidence  of  such  contrary  Intention, 
and  the  daughter  inherited  as  the  right  heir 
of  the  testator.  In  re  Ferguson,  Turner  v. 
Bennett;  Carson  v.  Coatsworih,  xxviii.,  38. 

2.  Construction  of  statute  —  Estates  tail — 
Executory  devise  over  —  "  Dying  without  is- 
sue "  —  "  Lawful  heirs  " — "  Heirs  of  the 
body  " — Estate  in  remainder  expectant — Sta- 
tutory title  —  Title  by  wUl  —  Conveyance  by 
tenant  in  tail. 

See  Will,  18. 

3.  Will  —  Construction  of  —  Words  of  fu- 
turity —  Life  estate  —  Joint  lives  —  Time 
for  ascertainment  of  class  —  Survivor  dying 
without  issue — "  Lawful  heir." 

See  Well,  84. 
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4.  "  Heir  *'^WiU  —  Codicil  —  Testament- 
ary  succession  —  Arts,  596,  597,  831,  840^ 
864  C.  C.  U  Oed.  III.  c.  85,  s,  id  (Imp,)-^ 
4t2  Qeo.  III.,  c.  k    {L,C,), 

See  Will,  19. 

And  see  Successions — ^Wnxs. 


HIGHWATS. 

1.  Dedication,  1-5. 

2.  Ferry  License,  6. 

3.  Franchises,  7-9. 

4.  LOCAI.  IMFROYEMENTS,  10,  11. 

5.  Neougence,  12-25. 

6.  Opening  Roads,  26,  27. 

7.  raii.ways  and  tramways,  28-31. 

8.  Repairs,  32. 

9.  Title  to  Way,  33-35. 
10.  Tolls,  36,  37. 


1.  Dedication. 

1.  Lest  record  —  Dedication  —  PuUic 
highiray  —  Expropriation  —  Presumption  — 
User.] — K.  bronght  an  action  for  trespass  to 
his  land  in  laying  pipes  to  carry  water  to  a 
public  institution.  The  land  had  been  used 
as  a  public  highway  for  man^  years  and  there 
was  .an  old  statute  authorizing  its  expropria- 
tion '  for  j)ublic  purposes,  but  the  records  of 
the  municipality,  which  would  contain  the 
proceedings  on  such  expropriation  if  fCny  had 
been  taken,  were  lost.  Held,  reversing  the 
judgment  appealed  from  (20  N.  S.  Rep.  95), 
that  in  the  absencfe  of  any  evidence  of  dedica- 
tion of  the  road  it  must  be  presumed  that  the 
proceedings  under  the  statute  were  rightly 
taken  and  K.  could  not  recover.  Dickson  v. 
Kearney,  xiv.,  743. 

2.  Public  highway  —  Registered  plan — De- 
dication —  User — Statute,  construction  of — 
Retrospective  statute  46  Vict.  v.  18  (O.)  — 
Estoppel.] — ^The  right  vested  in  a  municipal 
corporation  by  46  Vict.  c.  18  (O.)  to  convert 
into  a  public  hig^hway  a  road  laid  out  by  a 
private  person  on  his  property  can  only  be 
exercised  in  respect  to  private  roads  to  the 
use  of  which  the  owners  of  property  abutting 
thereon  were  entitled.  Oooderham  v.  City  of 
Toronto,  xxv.,  246. 

3.  Municipal  corporation  —  Highways  — 
Old  trails  in  Rupert's  Land  —  Substituted 
roadway  —  R.  S.  C  o.  50,  s.  108  —  Reserva- 
tion in  Crown  grant  —  Dedication  —  t/«er — 
Estoppel  —  Assessment  of  lands  claimed  as 
hiffhway — Evidence.] — ^The  user  of  old  trav- 
elled roads  or  trails  over  the  waste  lands  of 
the  Crown  in  the  North- West  Territories  of 
Canada,  prior  to  the  Dominion  Government 
survey  thereof,  does  not  give  rise  to  the  pre- 
sumption that  the  lands  over  which  they 
passed  were  dedicated  as  public  highways. — 
The  land  over  which  an  old  travelled  trail  had 
formerly  passed,  leading  to  the  Hudson  Bay 
Trading  Post  at  Edmonton,  N.  W.  T.,  had 
been  closed  by  the  owner,  divided  into  town 
lots  and  assessed  and  taxed  as  private  pro- 
perty by  the  municipality,  and  a  new  street 
substituted  therefor,  as  shewn  upon  registered 
plans  of  subdivision  and  laid  out  upon  the 
ground,  had  been  adopted  as  a  boundary  in 
the  description  of  lands  abutting  thereon  in 

8.  c.  D. — ^21. 


the  grants  thereof  by  letters  patent  from  the 
Crown.  Held,  reversing  the  decision  of  the 
Supreme  Court,  N.  W.  T.,  that  under  the  cir- 
cumstances there  could  be  no  presumption  of 
dedication  of  the  lands  over  which  the  old  trail 
passed  as  a  public  highway  either  by  the  Crown 
or  by  the  private  owner,  notwithstanding  long 
user  of  the  same  by  settlers  in  that  district 
prior  to  the  Dominion  Government  survey  of 
the  Edmonton  Settlement.  Heiminck  v.  Town 
of  Edmonton,  xxviii..  501. 

See  No,  4,  infra. 

4.  Old  trails  in  Ruperfs  Land  —  Crown 
grant  —  Squatter's  plan  of  subdivision — Sub- 
stitution of  new  way  —  Dedication  —  High- 
way —  Aaopting  new  street  as  a  boundary.] 
— A  squatter  in  possession  of  public  lands 
near  the  old  Hudson  Bay  Trading  Post  at 
Edmonton,  who  afterwards  became  patentee 
of  the  greater  part  of  the  lands  he  occupied, 
had  made  a  plan  of  subdivision  thereof  into 
town  lots  which  shewed  a  new  roadway  or 
street  laid  down  in  the  place  of  the  old  travel- 
led trail  across  said  lands  leading  to  the  trad- 
ing post,  and  subsequently,  the  Crown,  in 
making  grants,  described  several  parcels  of 
the  lands  in  the  patents  as  being  bounded  and 
abutting  upon  the  said  street  or  roadway,  so 
laid  down  on  the  plan.  Held,  affirming  the 
judgment  appealed  from  (1  N.  W.  T.  Rep. 
pt.  4,  p.  39),  that  the  space  as  shewn  upon 
the  plan,  as  laid  out  for  a  street,  had  been 
adopted  and  dedicated  by  the  Crown  as  and 
for  a  public  street  and  highway  in  substitu- 
tion of  the  old  travelled  trail  or  roadway 
across  said  lands.  Brown  v.  Town  of  Ed- 
monton (24th  May,  1894),  xxviii.,  510. 

See  No.  3,  ante. 

5.  Dedication  —  User  —  Evidence.]  —  In 
order  to  establish  the  existence  of  a  public 
highway  by  dedication  it  must  appear  that 
there  was  not  only  the  intention  on  the 
part  of  the  owner  to  dedicate  the  land  for 
the  purposes  of  a  highway  but  also  that  the 
public  accepted  such  dedication  by  user  there- 
of as  a  public  highway. — In  a  case  where  the 
evidence  as  to  user  was  conflictory  and  the 
jury  found  that  there  had  been  no  public 
user  of  the  way  in  question,  the  trial  judge 
disregarded  this  finding  and  held  that  dedica- 
tion was  established  by  a  deed  of  lease  filed 
in  evidence,  and  this  decision  was  affirmed 
b^  the  full  courts  Hdd,  that  as  such  decision 
did  not  take  into  account  the  necessity  of 
establishing  public  user  of  the  locus,  it  could 
not  stand.     Judgment  of  the  Supreme  Court 

(N.  B.)  reversed.  Moore  v.  Woodstock  Wool- 
len Mills  Co.,  xxix.,  627. 


2.  Ferrt  License. 

6.  Constitutional  law  —  Municipal  corpo- 
ration— Powers  of  legislature — License — Mo- 
nopoly —  Highways  and  ferries  —  Navigable 
streams  —  By-laws  and  resolutions  —  Inter- 
munioipal  ferry  —  Tolls  —  Disturbance  of 
licensee — North-West  Territories  Act — Com- 
panies, club  associations  and  partnerships. 
See  Municipal  Corporation,  170. 


3.  Franchises. 

7.  Waterworks  —  Repairs  —  Injunction — 
R.  S.  Q.  art.  44S5. 

See  Injunction,  4. 
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8.  Title  to  portion  of  highway — Legislative 
grant  of  soil  —  Oas  pipes  —  Fiwtures — As- 
sessment— Exemptions — 11  Viot.  o.  14  (Can,) 
— 65  Vict,  c,  Jjf8  (O.) — "Ontario  Assessment 
Act,  1892:* 

See  Assessment  and  Taxes,  13. 

9.  Constitutional  late  —  Administration  %f 
Yukon  —  Franchise  over  Dominion  lands  — 
Tolls. 

Bee  Constitutional  Law,  78. 


4.  Local  Improvements. 

10.  Repair  of  streets  —  Pavements  —  As- 
•essmeni  on  property  owner — Double  taxation 
— 2-^  Vict.  c.  89  {y.  8.)— -53  Vict.  c.  60,  s. 
U  (N.  8.)]— By  8.  14  of  the  Nova  Scotia 
Statute,  53  Vict.  c.  60,  the  City  Council  of 
Halifax  waa  authorized  to  borrow  money  for 
paving  the  sidewalks  of  the  city  with  con- 
crete or  other  permanent  material,  one-half 
the  cost  to  -be  a  charge  against  the  owners 
of  the  respective  properties  in  front  of  which 
the  work  should  be  done,  and  to  be  a  first 
lien  on  such  properties.  A  concrete  sidewalk 
was  laid  under  authority  of  this  statute,  in 
front  of  L.*8  property,  and  he  refused  to  pay 
half  the  cost  on  the  ground  that  his  predeces- 
sor in  title  had  in  1867,  under  the  Act  24 
Vict.  c.  39,  furnished  the  material  to  con- 
struct a  brick  sidewalk  in  front  of  the  same 
property,  and  that  it  would  be  imposing  a 
double  tax  on  the  property  if  he  had  to  pay 
for  the  concrete  sidewalk  as  well.  Beld,  re- 
versing the  judgment  appealed  from  (28  N. 
S.  Rep.  268),  that  there  was  nothing  dubious 
or  uncertain  in  the  Act  under  which  the  con- 
crete sidewalk  was  laid ;  that  it  authorized  no 
exception  in  favour  of  property  owners  who 
had  contributed  to  the  cost  of  sidewalks  laid 
under  the  Act  of  1861 ;  and  that  to  be  called 
upon  to  pay  half  the  (Tost  of  a  concrete  side- 
walk in  1891  would  not  be  paying  twice  for 
the  same  thing  because  in  1867  the  property 
had  contributed  bricks  to  construct  a  side- 
walk which,  in  1891,  had  become  worn  out, 
useless  and  dangerous.  City  of  Halifax  v. 
Lithgow,  xxvi.,  336. 

11.  Municipal  corporation  —  Expropriation 
— Widening  streets  —  Assessments  —  Exces- 
sive valuation— ^2  Vict.  c.  7P,  s.  228  (Que.). 

See  Municipal  Cobporation,  8. 


5.   Negligence. 

12.  Obstruction  on  highway  —  Repair  of 
municipal  streets  —  T^'cgligence.} — The  Su- 
preme Court  of  Canada  affirmed  the  judg- 
ment appealed  from  (33  N,  S.  Rep,  291), 
which  held  that  permitting  a  mound  of  earth 
about  eight  inches  in  height  to  remain  at  a 
filling  over  a  trench  dug  to  lay  a  pipe  across 
a  public  street  was  not  a  serious  or  unusual 
obstruction  due  to  nesjlieence  on  the  part  of 
the  municipality  and  holding  the  plaintiff 
guilty  of  want  of  proper  care  in  approaching 
during  the  darkness  the  dangerous  place 
which  he  had  previously  seen  by  daylight  in 
the  same  condition.  Messenger  v.  Town  of 
Bridgetown,  xxxi.,  379. 

13.  Lawful  use  of  street  —  Defective  side- 
walk  —  Damages  —  Contributory  negligence 
— "New  trial. 

See   Nbgligenge,  39. 


14.  Sidewalk  —  Crossinti — Elevation  above 
jstreet   level — Negligence. 

See  Negligence,  185. 

15.  Control  of  streets  —  Altering  grades — 
34  Viot.  c.  11    {N.  B.)—45  Vict.  o.  61    (N. 

See  Negligence,  186. 

16.  Construction  of  railway  crossings  — 
Level  of  highway  —  Negligence  — r  Impair- 
ing condition  of  highway. 

See  Railways,  16. 

17.  Lowering  grades  —  Negligence  —  In- 
jury to  lands  —  Statutory  damages  —  Righi 
of  action  —  51  Vict.  o.  4«.  «.  190  (B.  C), 

See  Municipal  Cobpobation,  162. 

18.  Obstruction  —  ToU  gate  —  Lessee  of 
tolls  —  Liability  of  road  company. 

See;  Negligence,  187. 

19.  Control  of  streets  —  Repairs  —  Neali- 
gence — Notice  of  action  —  34  Vict.  c.  11  (N. 
B.) —Pleading. 

See  Municipal  Cobpobation,  141. 

20.  Municipal  damage  —  Flooding  of  roads 
— Recovery  of  damages — Mandamus, 

See  Dbainagb,  3. 

21.  Repairs  of  streets  —  Liability  for  non- 
feasance. 

See  Municipal  Cobpobation,  143. 

22.  Negligence  —  Obstruction  of  street  — 
Assessment  of  damages — Questions  of  fact — 
Action  of  warranty. 

See  Appeal,  232. 

23.  Municipal  corporation  —  Highway  — 
Encroachment  upon  street  —  Negligence  — 
Nuisance  —  Obstruction  of  show-wtndow  — 
Municioal  officers  —  Misfeasance  during  prior 
ownership — Non-feasance  —  Statutable  duty 


— Damages, 

See  Municipal  Cobpobation,  171. 

24.  Placing   telephone  poUs   on  streets  — 
Proximate  cause  of  injury. 

See  Nbqlioence,  192. 

25.  Municipal  corporatiot^^-^bstruction  on 
highway  —  Contributory  negligence. 

See  Negligence,  194. 


6.  Opening  Roads. 

26.  Road  allowances  —  Opening  substituted 
way  —  Jurisdiction  of  Ontario  courts. 

See  Municipal  Cobpobation,  160. 

27.  Annulment  of  proc^-verbal  —  Matter 
in  controversy-r-Jurisdiction. 

See  Appeal,  292. 


7.  Railways  and  Tbamways. 

28.  Railway  charter  —  Highway  crossing — 
Compensation  to  municipality  —  Terminus 
**  at  or  near  "  point  named.] — ^Authority  to  a 
company   to  construct  a    railway    empowers 
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them'  to  cross  every  highway  between  the 
termini  without  permission  of  the  municipal 
authorities  being  necessary  and  without  lia- 
bility to  compensate  the  municipalities  for 
the  portions  of  the  highways  taken  for  the 
road. — ^A  charter  authorized  construction  of 
a  railway  from  Vaudreuil  to  a  point  at  or 
near  Ottawa,  passing  through  the  counties  of 
Vaudreuil,  P^escott  and  Russell.  Held,  that 
if  it  were  necessary,  the  railway  could  pass 
through  Carleton  County  (in  which  the  City 
of  Ottawa  is  situated),  though  it  was  not 
named. — Hdd^  also,  that  in  this  Act  the  words 
•*at  or  near  the  City  of  Ottawa"  meant  in 
or  near  the  said  city.  Judgment  appealed 
from  (4  Ont.  L.  R.  56,  2  Ont.-  L.  R.  336) 
affirmed.  City  of  Ottawa  v.  Canada  Atlantic 
BU'  Co,;  City  of  Ottatoa  y.  Montreal  d  Ot- 
tawa Ry,  Co.,  xxxiii..  376. 

29.  yorth  Shore  Railway  —  Use  of  public 
street  —  Nuisance  —  Damages  —  Right  of 
action. 

See  Railways,  71. 

30.  Operation  of  tramway  —  Care  at  street 
crossings  —  Speed  of  cars — Negligence, 

See  Tramway,  4. 

31.  Operation  of  tramway  —  Municipal 
regulations  —  Powers  —  By-law  or  resolu- 
tion— Construction  of  statute — Use  of  streets 
— Crossings, 

See  Tramway,  6. 

And  see  Railways — Tramways. 


8.  Repairs. 

32.  Road  repairs  —  Municipal  by-law  — 
^  Future  rights  "—Jurisdiction, 
See  Appeal,  43. 


9.  Title  to  Way. 

33.  Substituted  way  —  Vesting  of  title  to 
road  allowance— 60  Cho,  III,  c,  1 — k  Geo. 
IV.  c.  10—20  Vict.  c.  69,  ss.  5,  6,  7—22  Vict. 
e,  99.  ss.  305,  S18—C.  S.  U.  C.  c.  5k,  s.  S18- 
29— SO  Vict,  c.  5,  ss.  320,  334—36  Vict, 
{Ont.)  c.  j8,  ss.  422,  426  —  Municipal  Acts 
— Obstruction  of  highway,}  —  The  plaintiff 
claimed  in  right  of  his  wife  under  deed 
to  her,  dated  1st  October,  1867,  of  S.  ^ 
lot  9,  5th  concession,  Haldimana.  the  ori- 
ginal allowance  for  road  between  lots  8  and 
9  by  reason  of  the  justices  of  the  Quarter 
Sessions  having  in  1837,  under  50  Geo.  III. 
c  1,  and  4  Geo.  IV.  (T.  10,  laid  out  a  road 
across  this  south  half  in  lieu  of  the  original 
allowance;  and  he  sued  defendant  for  having 
destroyed  a  fence  which  plaintiff  had  recently 
erected  across  the  original  allowance  for  road 
at  its  point  of  intersection  with  the  cross- 
roads.— Held,  affirming  the  judgment  appealed 
from  (3  Ont.  App.  R.  175),  that  from  36  Vict. 
(Ont.)  c.  48,  and  the  preceding  Municipal 
Acts,  it  is  apparent  that  where  the  original 
allowance  in  lieu  of  which  a  new  road  had 
been  opened,  lay  between  lands  owned  by 
different  persons,  as  the  road  in  question  does, 
the  owner  of  the  land  appropriated  for  the 
new  Toad  had  no  claim  whatever  to  the  ori- 
gina\  allowance  further  than  to  receive  a  con- 
veyance from  the  municipality  of  a  part  only, 
and  that  only  in  case  the  municipality,  in  its 


discretion,  should  be  of  opinion  that  the  ori- 
ginal allowance  was  useless  to  the  public,  in 
which  case  the  municipality  would  have  to 
express  that  opinion  by  a  by-law  passed  for 
closing  the  original  allowance.  The  plain- 
tiff, therefore,  must  fail,  for  there  never  was 
any  person  entitled  to  call  for  a  conveyance 
of  the  road  in  question,  and  the  municipality 
had  never  pronounced  it  to  be  useless  to  the 
public. — 2.  The  road  in  question  lay  along  the 
whole  length  of  the  defendant's  lot,  and  there- 
fore came  within  s.  422  of  36  Vict.  c.  48 
(Ont).  and  the  municipality  could  not  close 
it  or  deprive  the  defendant  of  the  peculiar 
benefit  he  might  derive  from  it  as  a  highway 
adjoining  his  lands  within  that  section,  and 
perhaps,  also,  s.  373,  which  provides  for  com- 
pensation for  any  damage  to  owners  of  pro- 
perty injuriously  affected. — 3.  Further,  the 
proper  conclusion  from  the  evidence  was  that 
the  road  established  under  the  authority  of 
the  Quarter  Sessions  was  not  a  road  laid  out 
in  lieu  of  the  original  road  allowance,  but  a 
wholly  independent  road.  Cameron  v.  Wait, 
7th  May,  1879;  Cass.  Dig.  (2  ed.)  332. 
« 
34.  Title  to  land  —  Middle  of  roadway  — 
Quebec  North  Shore  Turnpike  Road  trusteeis 


— Petitory  action  —  Possession  by  trustees — 
User  by  public — Expropriation — 36  Oeo.  III. 
e.  9—4  Vict.  0.  17—18  Vict.  c.  100,  s.  H 
(Q.)) — ^The  trustees  of  a  turnpike  road,  from 
Quebec  to  Saut-a-la-Puce,  instituted  the  suit 
to  rectify  an  encroachment  upon  the  road, 
alleging :  *'  that  in  June,  1880.  or  about  that 
time,  defendaift  illegally  and  without  any 
right  whatsoever,  unjustly  took  possession  of 
a  part  of  the  property  belonging  to  plaintiffs, 
to  wit :  of  a  part  of  the  road,  about  20  feet  by 
6  feet  in  depth,  situate  in  the  parish  of 
Chftteau  Richer  on  the  north  side  of  said 
road,  opposite  a  lot  of  land  belonging  to  and 
possessed  by  defendant.  .  .  .  That  de- 
fendant dug  deeply  in  and  under  the  road  and 
erected  and  built  on  the  said  piece  of  land  a 
'building  or  cellar,  and  committed  other  acts 
and  encroachments,  which  he  had  no  right  to 
commit,  thereby  decreasing  the  legal  wioth  of 
the  road  by  at  least  5  feet." — ^The  time  limited 
for  action  en  demolition  being  expired,  plain- 
tiffs asked  to  be  dedared  proprietors  in  pos- 
session of  said  road  and  to  nave  the  said  build- 
ing or  cellar  removed  in  the  ordinary  course 
of  law. — Pleas: — (1)  general  issue,  (2) 
peremptory  exception  that  the  part  of  the  said 
road  which  ran  through  his  land  was  a  por- 
tion of  said  land ;  that  he  acquired  said  land 
at  sheriff's  sale;  that  he  was  owner  of  the 
land  on  each  side  of  the  road,  which  in  the 
said  place  was  bounded  on  the  north  by  a 
ditch  and  on  the  south  by  a  fence,  and  that 
the  building  of  the  said  cellar  in  no  way  en- 
croached upon  the  road  in  question. — The 
road  was  put  under  control  of  the  trustees 
bjr  16  Vict.  c.  235,  s.  5,  s.-s.  9,  in  1853.  The 
width  of  main  roads  or  the  King's  highways 
was  regulated  then  by  36  Geo.  III.  c.  9,  s.  2,  at 
30  feet  (French  measure)  between  2  ditches, 
each  3  feet  wide,  and  of  sufficient  depth  to 
drain  off  the  water,  and  where  the  said  high- 
ways were  not  already  30  feet  wide,  the 
Grand  Voyer.  if  he  thought  it  necessary  and 
practicable,  should  cause  them  to  be  widened 
by  the  person  bound  to  repair  the  same. — 
The  trust  ordinance,  4  Vict.  c.  17,  s.  3.  vest- 
ed the  trustees  with  all  powers  which  were 
vested  in  Grand  Voyers  or  municipal  councils 
by  36  Geo.  III.  c.  9,  and  by  ordinance,  4 
Vict.  c.  4,  ss.  37  and  45;  8  Vict.  c.  40.  ss. 
28  and  30 ;  10  &  11  Vict.  c.  7,  ss.  33  and  39, 
and  enacted  that  the  trustees,  in  the  manner 
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which  they  deem  fit,  might  cause  the  said 
roads,  and  the  bridges  thereupon,  to  be  im- 
proved and  widened,  repaired  and  made  anew, 
and  might,  for  the  purposes  aforesaid,  or  any 
of  them,  by  themselves,  their  agents  and  ser- 
vants, go  into  and  enter  upon,  and  take  any 
•land  or  real  property. — In  support  of  their 
contention  that  the  road  should  be  36  feet 
wide  (French  measure)  the  ditches  forming 
part  of  the  road,  appellants  cited  18  Vict.  c. 
100,  s.  41,  as  to  the  width  of  highways,  and 
argued  that  this  Act  must  have  been  based 
on  the  general  custom  which  had  existed  up 
to  that  time  of  making  all  front  roads  36 
feet  wide  (French  measure). — In  1854  ap- 
pellants macadamized  the  road  and  made  the 
ditch  on  the  north  side,  thereby  fixing,  them- 
selves, the  limit  of  the  road ;  and  the  evi- 
dence shewed  they  placed  it  there  because 
there  is  on  the  north  side  of  the  road  a  hill 
which  terminates  at  the  ditch,  and  at  the  dis- 
tance of  one  foot,  and  one  root  nine  inches 
from  the  edge  of  the  ditch,  in  front  of  the  cel- 
lar, the  ground  is  four  feet  some  inches  higher 
than  the  level  of  the  road,  therefore  it  was 
not  possible  to  pass  there,  or  to  make  a  ditch 
to  drain  the  road. — ^The  appellants  made  the 
ditcfh  at  the  foot  of  the  hill,  the  only  place 
where  it  was  practicable  to  make  it ;  and  they 
thereby  left  beyond  the  ditch  and  consequent- 
ly beyond  the  road  the  ground  they  claimed 
as  forming  part  of  the  road.  The  south  side 
of  the  road  was  bounded  by  a  fence,  nnd  be- 
tween the  fence  and  the  north-east  side  of 
the  ditch  there  was  a  width  of  30  feet,  and 
from  the  edge  of  the  north-enst  side  of  the 
ditch  to  that  of  the  comer  of  the  cellar,  there 
was  a  width  of  one  foot  nine  inches:  at  the 
north  comer  the  width  was  nine  inches  less. 
— The  action  was  maintained  in  the  Superior 
Court  and  the  Queen's  Bench  reversed  the 
judgment  (3  Dor.  Q.  B.  66.) — On  appeal  the 
trustees  daimed  that:  1st.  They  had  a  right 
to  bring  the  action :  2ndly.  The  road  in  ques- 
tion should  be  38  feet  3  inches  (equal  to  36 
feet  French  measure)  wide  at  least ;  and  3rdly. 
Respondent  had  decreased  the  legal  width  of 
the  road  by  at  least  5  feet,  which  he  was 
bound  to  restore  to  the  appellants. — Held,  per 
Ritchie,  G.J.,  and  Foumier  and  Henry,  JJ., 
that  the  road  was  an  ancient  road  which  was 
not  of  the  width  of  30  feet  (French  measure), 
when  the  appellants  received  control  of  it; 
that  the  law  clearly  recognized  such  roads, 
and  contemplated  that  the  Qrand  Voyer.  if  he 
should  think  it  necessary  and  practicable, 
should  cause  such  roads  to  be  widened,  and 
this  he  had  never  done  as  regards  this  road ; 
that  the  appellants,  in  1854,  appear  to  have 
taken  the  road  in  the  state  it  then  was,  and 
never  to  have  exercised  the  power  of  widening 
it  given  them  by  4  Vict.  c.  17,  upon  paying 
an  indemnity  to  the  proprietor  *  and  that  whe- 
ther or  not  the  road  was  the  legal  width  the 
appellants  had  no  right  to  any  ground  beyond 
what  formed  part  of  the  roaa,  and  served  as 
such  for  the  use  of  the  public  and  for  the 
ditches,  if  any,  and  therefore  could  not  claim 
the  ground  beyond  the  ditch  on  the  north  side 
of  the  road  which  could  not  be,  and  never 
was,  used  by  the  public,  and  never  formed 
part  of  the  road. — Per  Strong  and  Henry,  JJ., 
that  the  property  of  the  road  was  vested  in 
the  Crown,  and  the  effect  of  the  statutes  was 
not  to  take  the  property  out  of  the  Crown  and 
vest  it  in  the  trustees,  but  to  make  them  cus- 
todians of  the  road  and  the  tolls  for  the 
benefit  of  the  bondholders  and  the  public. 
The  appellants  failed  to  shew  either  title  or 
possession,  and  the  action  therefore  failed. — 
Appeal  dismissed  with  costs.     (Gwynne.  J., 


dissenting.)  Quebeo  Vorih  Shore  Turnpike 
Road  Trustees  v.  Vezina,  8th  March,  1884; 
Cass.  Dig.   (2  ed.)   758. 

35.  Title  to  land  —  Legal  warranty — Pre- 
scription—  Plan  of  subdivision  —  Vhanffe  in 
street  line  —  Accession — Troubles  de  droit — 
Eviction. 

8ee  WARBAinr,  7. 

Am)  see  Nos.  28-31,  ante. 


10.  Tolls. 

36.  Road  Companies  Act — Special  charter 
— Maintenance  of  road — Collection  of  tolls — 
Injunction. 

See  Tolls,  3. 

37.  Constitutional  law  —  Administration  of 
Yukon — Franchise  over  Dominion  lands. 

See  Constitutional  Law,  78. 


HIBE  OF  FEBSONAI.  SEBVIGES. 

Appointment  of  officers  —  Summary  dis- 
missal— Libellous  resolution — 52  Vict.  o.  79, 
s.  19  (Q.) 

See  Masteb  and  Servant.  10. 


HIBE  RECEIPT. 

1.  Prior  agreement — Subsequently  acquired 
goods — Fraud  on  creditors. 

See  Chattel  Mobtgaoe,  17. 

2.  Real  and  personal  property — Immoveables 
by  destination  —  Moveables  incorporated  with 
freehold — Severance  from  realty — Contract — 
Resolutory  condition — Conditional  sale— Hy- 
pothecary creditor  —  Unpaid  vendor  —  Arts. 
379,  2017,  20S3,  2085,  2089  C.  C. 

See  Contract,  66. 


HOMESTEAD. 

See  Title  to  Land. 


HOUSE  OF  COMMONS. 

Constitutional  law — Construction  of  B.  N. 
A.  Acts — Representation  of  provinces  m  House 
of  Commons  —  Aggregate  population  of  Can- 
ada.Ji — In  determming  the  number  of  repre- 
sentatives to  which  Ontario,  Nova  Scotia,  and 
New  Brunswick  are  respectively  entitled  after 
each  decennial  census,  the  words  "aggregate 
population  of  Canada"  in  s.-s.  4  of  s.  51  of 
the  B.  N.  A.  Act.  1867,  mean  the  whole  popu- 
lation of  Canada  including  that  of  provinces 
whicfh  have  been  admitted  subsequently  to  the 
passing  of  that  Act.  The  special  terms  on 
which  the  Province  of  Prince  Edward  Island 
was  admitted  into  the  Dominion  do  not  ex- 
cept that  province  from  the  general  opefation 
of  the  clauses  of  the  B.  N.  A.  Act.  1867,  as 
to  representation  in  the  House  of  Commons 
as  above  stated.    In  re  Representation  in  the 
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House  of  Commons  of  Canada,  ziizlii.,  475; 
In  re  Representation  of  P.  E.  Island  in  House 
of  Commons  of  Canada,  xxxiii.,  594. 

And  see  Election  Law — Hansabd. 


HUSBAND  AND  WIFE. 

1.  Communitu — Assets — Second  community 
— Transfer  to  descendants — ^dit  de  secondes 
noces,  Io60^Arts,  279,  282  and  283  C.  de  P.— 
Arts,  1760,  1265  and  77^  C.  C.  —  Costs  — 
Clerical  error — Amendment  after  hearing."} — 
On  the  17th  Febrnary,  1841,  C.  and  wife 
(son-in-law  and  daughter  of  S.  N.  and  P.), 
acknowledged  by  deed  that  they  were  indebted 
to  S.  X..  widow  of  P.,  in  $140,  dne  to  her  late 
husband,  and  also  in  an  annual  life-rent,  in 
consideration  of  real  estate  given  to  them  pre- 
viously by  P.  and  S.  N.,  by  deed  of  gift,  16th 
February.  1830.  On  19th  February.  1841,  the 
widow  married  J.  B.  L.  On  the  21st  Janu- 
ary, 1870,  J.  B.  L.  and  his  wife,  S.  N..  trans- 
ferred to  P.  L.  (grandson  of  J.  B.  L.),  all 
the  arrears  of  life-rent  due  by  C.  and  his  wife 
as  well  as  the  $140  obligation. — In  an  action 
by  P.  L.  against  O.  and  his  wife,  to  recover 
26  years  of  life-rent,  and  the  amount  of  the 
obligation: — Held,  1.  Affirming  the  judgment 
appealed  from,  that  the  arrears  of  the  life-rent 
which  accrued  during  the  second  marriage  of 
S.  N.  belonged  to  the  community  between  her 
and  her  second  husband;  that  the  husband, 
as  head  of  the  community,  could  legally  dis- 
pose of  his  share,  viz.,  one-half  of  said  arrears, 
in  favour  of  his  grandson,  but  the  transfer,  as 
to  the  other  half  belonging  to  his  wife,  was 
null,  as  S.  N.  could  not  transfer  to  any  of  her 
husband's  descendants,  who  are.  in  sucfh  a 
case,  interposed  to  secure  directly  to  the  bus- 
band  a  benefit  which  cannot  be  conferred  upon 
him  directly. — Held,  reversing  the  judgment 
appealed  from,  that  although  the  $1^  formed 
part  of  the  first  community,  yet  the  half  be- 
longing to  S.  N.  at  the  time  of  her  second 
marriage  formed  part  of  the  second  com- 
manity,  and  her  husband,  J.  B.  L.,  could 
legally  dispose  of  his  share,  viz..  $35  in  favour 
of  his  grandson,  the  transfer  of  the  balance, 
$105,  being  null  and  void. — In  this  case  the 
parties  took  separate  appeals  to  the  Supreme 
Court,  and  the  resi)ondents  having  succeeded 
in  getting  the  judgment  reversed  on  one  point 
and  confirmed  on  another,  were  allowed  costs 
of  a  cross-appeal. — Plaintiff's  declaration  al- 
leged that  the  arrears  of  rent  claimed  were 
due  in  virtue  of  a  deed  of  cession,  dated  16th 
February,  1828.  In  the  Superior  Court,  after 
hearing,  a  motion  was  made  by  plaintiff  to 
discharge  the  ddihM  as  it  was  discovered  at 
the  argument  that  a  clerical  error,  serious  to 
the  interests  of  the  plaintiff,  had  inadvertently 
occurred  in  an  authentic  document,  invoked  in 
support  of  his  action,  as  to  the  date  of  a 
donation  upon  which  it  was  mainly  based ; 
and  as  such  error  could  not  easily  be  remedied 
bj  referring  to  the  notarial  minute,  this  mo- 
tion was  granted.  A  second  moti(Hi  was 
made  by  the  plaintiff  en  reprise  dHnstance,  to 
amend  the  declaration  by  adding :  **  That  the 
date  of  the  constitution  of  the  rent  above  men- 
tioned was  erroneously  mentioned  in  the  deed 
of  transfer  above  related  as  being  made  by 
and  in  virtue  of  the  contract  of  maoriage  of 
the  said  A.  C,  dated  the  7th  February,  1828. 
— **  That  the  said  constituted  rent  is  made  by 
a  deed  of  the  16th  February^  1830,  as  it  ap- 
pears from  an  authentic  copy  of  said  deed 


forming  part  of  exhibit  number  one  of  the 
plaintiff  in  this  cause,  and  that  the  intention 
of  the  parties  to  the  said  deed  of  transfer  at 
the  time  of  the  execution  thereof  was  to  trans- 
fer the  arrears  of  rent  constituted  by  the  said 
defendant  on  the  16th  February,  1830.  The 
said  rent  being  the  only  one  due  by  the  said 
A.  C,  to  the  said  S.  N."  Held,  affirming  the 
judgments  of  the  courts  below,  that  the  error 
in  the  transfer,  as  to  the  date  of  the  deed 
under  which  the  life-rent  was  due.  was  a  mere 
clerical  error;  that  there  was  no  other  life- 
rent to  which  the  transfer  could  apply  but  the 
one  in  question,  and  that  the  claim  was  suffi- 
ciently identified  by  the  description  of  the 
deeds  and  the  date  of  their  registration,  under 
the  special  allegations  of  the  plaintiff  and  the 
evidence  adduced.    Pilon  v.  Brunei,  v..  318. 

2.  Practice  in  Nova  Scotia  —  Improper 
joinder — Abatement — Amendment  of  record,] 
— Under  the  practice  in  Nova  Scotia,  where 
the  wife  is  improperly  joined  as  co-plaintiff 
with  the  husband,  the  suit  does  not  abate,  but 
the  wife's  name  must  be  struck  out  of  the 
record.  CaldweU  v.  Stadacona  Fire  and  Life 
Ins.  Co.,  12th  January,  1883 ;  xi.,  212. 

3.  "Wife's  separate  estate — Sale  by  wife  to 
secure  debt  due  by  husband — Simulated  deeds 
— Art.  1301  C.  C.] — Where  the  sale  of  real 
estate  by  the  wife,  separate  as  to  property,  to 
her  husband's  creditor  is  shewn  to  have  been 
intended  to  operate  as  a  security  only  for  the 
payment  of  her  husband's  debts,  such  sale  will 
be  set  aside  as  a  contravention  of  art.  1301 
C.  C— Per  Strong,  J.,  dissenting.  The  trial 
judge's  finding  in  the  present  suit  that  the 
deeds  of  sale  were  not  simulated,  should  be 
affirmed.    Klock  v.  Chamberlain,  xv..  325. 

4.  26  Geo.  III.,  c.  11  (N.  B.) Statute  of 
Distributions — Statute  of  Frauds — Restora- 
tion of  former  law — Intestate  estate — Feme 
coverte — Husband^s  right  to  residue — Next  ol 
Jfcin.]— 26  Geo.  IH.  c.  11,  ss.  14,  17  (N  B.), 
re-enacted  22  &  23  Car.  II.  c.  10  (Statute  of 
Distributions)  as  explained  by  29  Car.  II.  c. 
3,  s.  25  (Statute  of  Frauds),  which  provided 
that  nothing  in  the  former  Act  shoula  be  con- 
strued to  extend  to  estates  of  femes  covertes 
dying  intestate,  but  that  their  husbands  should 
enioy  their  personal  estates  as  theretofore. — 
When  the  statutes  were  revised  in  1854  the 
Act  26  Geo.  III.  c.  11,  was  re-enacted,  but 
s.  17,  corresponding  to  s.  25  of  the  Statute  of 
Frauds,  was  omitted.  In  the  administration 
of  the  estate  of  a  feme  covefte  her  next  of  kin 
claimed  the  personalty  on  the  ground  that  the 
husband's  rights  were  swept  away  by  this 
omission.  Held,  that  the  personal  property 
passed  to  the  husband  and  not  to  the  next  of 
kin  of  the  wife. — Per  Strong,  J.  The  repeal 
by  R.  S.  N.  B.  of  26  Geo.  III.  <?.  11,  passed  in 
the  affirmance  of  the  Imperial  Acts,  operated 
to  restore  s.  25  of  the  Statute  of  Frauds  as 
part  of  the  common  law  of  New  Brunswick. — 
Per  Gwynne,  J.  When  a  colonial  legislature 
re-enacts  an  Imperial  Act  it  enacts  it  as  in- 
terpreted by  the  Imperial  courts,  and  a  fortiori 
by  other  Imperial  Acts.  Hence,  when  the 
English  Statute  of  Distributions  was  re- 
enacted  by  26  Geo.  III.  c.  11  (N'  B.),  it  was 
not  necessary  to  enact  the  interpreting  section 
of  the  Statute  of  Frauds,  and  its  omission  in 
the  Revised  Statutes  did  not  affect  the  con- 
struction to  be  put  upon  the  whole  Act 
Held,  per  Ritchie,  C. J.,  Fournier,  Gwynne  and 
Patterson,  JJ.,  that  the  Married  Woman's 
Property  Act  (C.  S.  N.  B.  c.  72),  which  ex- 
empts separate  property  of  a  married  woman 
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from  liability  for  her  husband's  debts  and 
prohibits  any  dealing  with  it  without  her  con- 
sent, only  suspends  the  husband's  right  in  the 
property  during  coverture,  and  on  the  death 
of  the  wife  he  takes  the  personal  property  as 
he  would  if  the  Act  had  never  been  passed. — 
The  Supreme  Ck>urt  (N.B.)  while  deciding 
against  the  next  of  kin  on  his  claim  to  the 
residue  of  the  estate  of  a  feme  coverte,  direct- 
ed that  his  costs  should  be  paid  out  of  the 
estate.  On  appeal  the  decree  was  varied  by 
striking  out  such  direction.  Lamb  v.  Cleve- 
land, xix.,  78. 

6.  Married  tooman — Community — Personal 
injuries — Right  of  action — Pleading — Ewcep- 
tion  d  la  forme— Arts.  U,  116,  119  C.  C,  P. 
(Old  TeTt.)  —  Appeal— Questions  of  proce- 
dure."]— The  right  of  action  for  damages  for 
personal  injuries  sustained  by  a  married  wo- 
man, commune  en  hiens,  belongs  exclusively 
to  her  husband  and  she  cannot  sue  for  the  re- 
covery of  such  damages  in  her  own  name,  even 
with  the  authorization  of  her  husband. — 
Where  it  appears  upon  the  face  of  the  writ 
of  summons  and  statement  of  claim  that  the 
plaintiff  has  no  right  of  action,  it  is  not  neces- 
sary that  objection  should  be  taken  by  ewcep- 
Hon  d  la  forme.  Absolute  want  of  legal  right 
of  action  may  be  invoked  by  a  defendant  at 
any  stage  of  a  suit.  Judgment  of  the  Court 
of  Queen's  Bench,  3  Q.  P.  R.  1,  overruled  on 
the  motifs,  but  affirmed  in  its  result  McFar- 
ren  v.  Montreal  Park  and  Island  Ry.  Co., 
XXX..  410. 

6.  Community — Continuation  of  community 
— Inventory — Proc^s-verhal  de  carence — Tri- 
partite community.] — At  the  time  of  the  dis- 
solution of  community  by  the  death  of  one  of 
the  consorts  in  1845,  the  common  assets  con- 
sisted of  bare  necessaries  of  small  value  and 
exempt  from  seizure.  There  was  no  inven- 
tory or  proc^-verhal  de  carence  made  and  sub- 
sequently the  survivor  contracted  a  second 
marriage.  In  an  action  by  a  child  of  the  first 
marriage  claiming  a  share  in  continuation  of 
community: — Held,  that  there  was  no  neceih 
sity  for  an  inventory  of  property  of  such  in- 
significant value  and  that  failure  to  make  an 
inventory  or  proc^-verhal  de  carence  did  not, 
under  the  circumstances,  effect  a  continuation 
of  community.     King  v.  McHeiidry,  xxx.,  450. 

7.  Husband  and  wife  —  Separate  property 
of  wife  —  Married  Woman's  Property  Acts 
(N.  8.) — Action  by  wife  against  husband.] — 
Under  the  Married  Woman's  Property  Acts 
of  Nova  Scotia,  a  promissory  note  indorsed  to 
the  maker's  wife  can  be  sued  on  by  the  latter 
against  her  husband.  Michaels  v.  Michaels, 
XXX.,  547. 

Judgment  appealed  from  (33  N.  S.  Rep.  1) 
reversed. 

8.  Husband  and  wife — Judicial  separation 
as  to  property  —  Debts  incurred  by  husband 
before '  dissolution  of  community— Obligation 
by  wife  — Art.  1301  C.  C— Nullity —  Public 
policy.] — On  appeal  the  Supreme  Court  aft 
firmed  the  judgment  of  the  Court  of  Review, 
at  Montreal  (6  Rev.  de  Jur.  13),  by  which 
the  female  defendant  was  relieved  from  lia- 
bility under  a  deed  to  which  she  had  become 
a  party  for  the  purpose  of  guaranteeing 
claims  against  her  husband.  The  question  at 
issue  was  the  validity  of  a  deed  of  dation  en 
paiement  to  which  both  husband  and  wife 
were  parties,  executed  after  dissolution  of  the 
community  and  acceptance  of  the  same  by  the 
wife.    Bastien  v.  Ftliatrault,  xxxi.,  129. 


9.,  Sale  of  land  to  married  woman — Author- 
ization of  husband— Propre  de  communaut4 — 
Action'  pititoire  —  Prescription  —  Art.  2Z5k 
C.  C] — Qumre,  Is  a  deed  of  sale  of  lands  in 
Quebec  to  a  married  woman  without  the  au- 
thorization of  her  husband,  sufficient  to  sup- 
port a  petitory  action,  or  to  serve  as  the 
ground  for  a  prescription  by  10  years'  posses- 
sion? Would  it  be  null  for  defect  of  form? 
Chalifour  v.  Parent,  xxxi.,  224. 

10.  Opposition  to  seizure  of  real  estate — 
Renunciation  of  community  —  Possession  of 
lands. 

See  Title  to  Land,  75. 

11.  Community  —  Succession  of  deceased 
wife  —  Liquidation  of  husband's  estate — De- 
posits in  bank— Right  of  action. 

See  Principal  and  Agent,  20. 

12.  Insurable  interest  in  wife^s  property — 
Tenant  for  life — Tenancy  by  the  courtesy — 
Practice  in  Nova  Scotia— ^Striking  out  name 
of  wife  joined  as  co-plaintiff. 

See  Insurance,  Life,  82. 

13.  Declaration  in  acte  de  marriage — Resi- 
dence— Separate  estate — Community. 

See  Domicile,  1. 

14.  Transfer  of  policy  —  Authorization  of 
husband^Art.  18S  C,  C, 

See  Insurance,  Life,  3. 

16.  Power  of  attorney — Prohibitory  provi- 
sions of  wUl— Evidence— Commission  for  ser- 
vices. 

See  Executors  and  Administrators,  6. 

16.  Married  woman's  property  —  Separate 
estate — Contract  by  married  woman — Sepa- 
rate property  eofigible — C.  8.  U.  C.  c.  73 — 35 
Vict.  0.  16  (0.)--R.  S.  O.  (1877)  cc.  125  and 
irt—Jft  Vict.  c.  19  (O.) 

See  Debtor  and  Creditor,  54. 

17.  Deed  to  wife  by  husband — Assents-Es- 
toppel, 

See  Title  to  Land,  83. 

18.  Partnership^Dissolution — Married  wo- 
man— Benefit  conferred  on  wife  during  mar- 
riage— Contestation — Priority  of  claims. 

See  Partnership,  39. 

19.  Don  mutuel  —  Property  exduded — Ac- 
quisition after  marriage  —  ResHiation  for 
value — Right  of  wife  to  possession. 

See  Married  Woman,  2. 

20.  Government  of  Quebec— Retired  official 
— Interest  of  wife  in  pension — Commutation, 

Bee  Pension  de  Retraitb. 

21.  Purchase  of  land  by  wife  —  Re-sale 
garnishee  of  purchase  money  on  —  Debt  of 
husband — Statute  of  Elizabeth — Hindering  or 
delaying  creditors. 

See  Practice  and  Procedure,  GO. 

22.  Constitutional  law  —  Marital  rights — 
Married  woman — Separate  estate — Jurisdic- 
tion of  N.  W.  Territorial  Legislature — Statute 
— Interpretation  of — 40  Vict.  c.  7,  s.  3  and 
amendments — R.  S,  C.  c.  50 — N,  W.  Ter.  Ord, 
No.  16  of  1889. 

See  Married  Woman,  3. 
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-23.  Title  to  good^ — Exeeution  against  hus- 
oond — Replevin — Justification  ty  writ, 
See  Sheriff,  7. 

24.  Immoral  contract  —  Trust  —  Lien  for 
costs — Evidence — Husband  and  wife. 

See  CONTBACT,  162. 

25.  Action — Separation  de  corps  —  Money 
demand — Supreme  Court  Act— -Jurisdiction. 

See  Appeal,  90. 

•  26.  Criminal  law  —  Procedure  at  trial  — 
Canada  Evidence  Act,  189S  —  Husband  and 
wife  as  competent  witnesses  —  **  Communio€t- 
tions  " — Privilege — Construction  of  statute — 
Directions  given  by  legal  adviser. 
See  Criminal  Law,  25. 

And  see  Married  Woman. 


HYPOTHEC. 

Church  notes — Charge  on  lands — Appellate 
jurisdiction. 

See  Appeal,  21. 

And  see  Lien — ^Mortgage — Privilegss  and 
Htpothecb. 


lOE. 


1.  Negligence  —  Accumulation  of  ice — Re- 
pair of  street — Defective  sidewalk. 

See  Municipal  Ck)RPORATioN,  142. 

2.  Negligence — Snow  and  ice  on  sidewalk — 
By-law — Construction  of  statute. 

See  Municipal  Corporation,  144. 

3.  Negligence — Maintenance  of  streets — Ac- 
cumulation of  ice  and  snow. 

See  Municipal  Corporation,  145. 

4.  Navigable    waters  —  Harvesting    ice — 
Trespass  on  water  lots. 

See  Rivers  and  Streams,  5. 


IMMOVEABLE  PROFERTT. 

1.  Vendor  and  purchaser — Unpaid  vendor — 
Conditional  sale — Suspensive  condition — Move- 
ables incorporated  with  freehold — Immoveables 
by  destination  —  Hypothecary  charges — Arts. 
S15  et  seq.  C.  C] — A  suspensive  condition  In 
an  agreement  for  the  sale  of  moveables,  where- 
by, until  the  whole  of  the  price  shall  have 
been  paid,  the  property  in  tiie  thing  sold  is 
reserved  to  the  vendor,  is  a  valid  condition — 
In  order  to  give  moveable  property  the  char- 
acter of  immoveables  by  destmation,  it  is  neces- 
sary that  the  person  incorporating  the  move- 
ables with  the  immoveables  should  be,  at  the 
time,  owner  both  of  the  moveables  and  of  the 
real  property  with  which  they  are  so  incor- 
porated. Lain^.  v.  BSland  (26  Can.  S.  C.  R. 
419),  and  FUiatrault  v.  Qoldie  (Q.  R.  2  O.  B. 
368),  distinguished. — ^Decision  appealed  from 
(Q.  R.  5  Q.  B.  125)  affirmed,  Girouard,  J., 
dissenting.  Banque  d*Hochelaga  v.  Waterous 
Engine  Works  Co.,  zxvii.,  406. 


2.  Mortgage,  construction  of  —  Trade  fix- 
tures —  Chattels  —  Tools  and  machinery  of  a 
** going  concern" — Constructive  annexation — 
Mortgagor  and  mortgagee.] — The  purposes  to 
which  premises  have  been  applied  ^ould  be 
regarded  in  deciding  what  may  have  been  the 
object  of-  the  annexation  of  moveable  articles 
in  permanent  structures  with  a  view  of  ascer- 
taining whether  or  not  they  thereby  became 
fixtures  incorporated  with  the  freehold,  and 
where  articles  have  been  only  slightly  affixed 
but  in  a  manner  appropriate  to  their  use  and 
shewing  an  intention  of  permanently  affixing 
them  with  the  object  of  enhancing  the  value 
of  mortgaged  premises  or  of  improving  their 
usefulness  for  the  purposes  to  which  they  have 
been  applied,  there  would  be  sufficient  ground, 
in  a  dispute  between  a  mortgagor  and  his 
mortgagee,  for  concluding  that  both  as  to  the 
degree  and  object  of  the  annexation,  they  be- 
came part  of  the  realtv.  Haggart  v.  Town 
of  Brampton^  xxviii.,  174. 

3.  Sale  of  moveables  —  Destination — Rail- 
way stock  —  Priority  of  mortgage  —  Unpaid 
vendor. 

See  Lien,  3- 

4.  Property,  real  and  personal — Immoveables 
by  destination — Moveables  incorporated  with 
freehold — Severance  from  realty — Contract — 
Resolutory  condition — Conditional  sale — Hy- 
pothecary creditor  —  Unpaid  vendor  —  Arts. 
379,  2011,  2083,  2085,  2085,  C.  C. 
See  Contract.  66. 

6.  Gas  pipes — Title  to  portion  of  highway 
— Fixtures — Legislative  grant.  „ 

See  Assessment  and  Taxes,  13. 


INCIDENTAL  DEMAND. 

Evidence  —  Defendants    books  —  Supple- 
mental demand — Reference  of  accounts. 
See  Contract,  11. 


INDIAN  AFFAIRS. 

Treaties  with  Indians  —  Contingent  annu- 
ities^B.  N.  A.  Act  (1867)  s.  112— Debts  of 
late  Province  of  Canada — Res  judicata.'] — ^The 
award  complained  of  by  the  Province  of  Que- 
bec determined  that  certain  i)ayment8  made  by 
the  Dominion  of  Canada  in  virtue  of  the 
Huron  and  Superior  Treaties  with  the  Ojibe- 
way  Indians  for  arrears  of  augmented  annu- 
ities with  interest,  from  1867  to  1873,  and  for 
increased  annuities  in  excess  of  the  fixed  an- 
nuities with  interest  paid  subsequently  should 
be  taken  into  account  and  included  in  the  debt 
of  the  late  Province  of  Canada  mentioned  in 
s.  112  of  the  British  North  America  Act,  1867. 
Held,  affirming  the  dedsion  of  the  arbitrators, 
that  the  question  of  these  contingent  annuities 
had  been  considered  and  decided  by  Her  Ma- 
jesty's Privy  Council  in  the  case  of  Attomey- 
Oenerdl  of  Canada  v.  Attorney-General  of 
Ontario  ([1897]  A.  C.  199).  and  that  the 
payments  so  made  by  the  Dominion  were  re- 
coverable from  the  Provinces  of  Ontaria  and , 
Quebec  conjointly  in  the  same  manner  as  the 
original  annuities.  Province  of  Quebec  v. 
Dominion  of  Canada;  In  re  Indian  Claims, 
XXX.,  151. 
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INDIAN  I.AND8. 

1.  Treaty  No,  S— North-West  Angle—Vest- 
ing of  title — Ocoupancy — Lands  reserved  for 
Indians-^B.  N.  A.  Act,  s.  91,  s.-s.  2^—9,  92, 
*.-«.  5—ss.  109,  li7.]— The  lands  within  the 
boundary  of  Ontario  in  which  the  claims  or 
rights  of  occupancy  of  the  Indians  were  sur- 
rendered or  became  extinguished  by  the  Do- 
minion Treaty  of  1873,  known  as  the  North- 
west Angle  Treaty.  No.  3,  form  part  of  the 

gublic  domain  of  Ontario  and  are  public  lands 
elonging  to  Ontario  by  virtue  of  the  provi- 
sions of  the  British  North  America  Act,  1867. 
— Only  lands  specifically  set  apart  and  re- 
served for  the  use  of  the  Indians  are  "  lands 
reserved  for  Indians"  within  the  meaning  of  s. 
91,  item  24  of  the  British  North  America  Act 
(18(>7;,  Strong  and  Gwynne,  J  J.,  dissenting. 
iit.  Catharines  Milling  and  Lumber  Co,  v.  The 
Queen,  xiii.,  577. 

[Judgment  affirmed  by  the  Privy  (Council 
(14  App.  Cases  46.)]— -See  also  Church  v. 
Fenton  (o  Can.  S.  C.  R.  239 ;  28  U.  C.  C.  P. 
384;  4  Ont.  App.  R.  159.     Col.  157.  ante.) 

2.  Surrender  —  Crown  lands  —  Sale  and 
grant  by  letters  patent — Tawation — Sale  for 
taxes. 

See  Assessment  and  Taxes,  87. 

3.  Constitutional  qt^stion  —  Legislative 
jurisdiction — Appeal  per  saltum. 

See  Appeal,  330. 

4.  Treaties  with  Indians — Surrender  of  In- 
dian rights  —  Mines  and  minerdls  —  Crown 
grant  —  Constitutional  law  —  43  Viot,  c.  28 
{D,) 

See  Title  to  Lands,  141. 


INDIAN  TBEATIES. 

Constitutional  law — Province  of  Canaaa — 
Surrender  of  Indian  lands  -. —  Annuity  to  In- 
dians— Revenue  from  Indian  lands — Increase 
of  annuity  —  Charge  upon  lands  —  British 
JSorth  America  Act,  18b%  s,  109. 

See  Constitutional  Law,  4. 


INDICTMENT. 

See  Criminal  Law. 


INFANT. 

Negligence  of  servant — Contributory  negli- 
gence.'l — ^The  doctrine  of  contributory  negli- 
gence does  not  apply  to  an  infant  of  tender 
age.  Gardner  v.  Grace  (1  F.  &  F.  359)  fol- 
lowed.— Judgment  appealed  from  (33  N.  B. 
Rep.  91)  affirmed.  Merritt  v.  Ucpenstal, 
XXV.,  150. 

And  see  Minobity — ^Txttobshzp. 


INJUNCTION. 

1.  Illegal  assessment  —  Remedy  fkgainsi 
lm>y.'] — Injunction  is  a  proper  remedy  against 
an  attempt  to  levy  an  illegal  tax.  Central 
Vermont  Ry,  Co,  v.  Town  of  St,  Johns,  xiv., 
288. 


2.  41  Vict,  o.  H,  8,  4  (Que.)^Damages^ 
Probable  cause — Emtra  empenses*} — Where  a 
registered  shareholder  of  a  company,  finding 
the  annual  reports  of  the  company  misleading, 
applies  after  notice  for  a  writ  of  injunction  to 
restrain  the  company  from  paying  a  dividend, 
and  upon  sudi  application  the  company  do 
not  deny  even  generally  the  statements  and 
charges  contained  in  the  plaintiff's  affidavit 
and  petition,  there  is  sufficient  probable  cause 
for  the  issue  of  such  writ;  and  consequently, 
the  defendant,  who  upon  the  merits  has  suc- 
ceed^ in  getting  the  injunction  dissolved,  has 
no  right  of  action  for  damages  resulting  from 
the  issue  of  the  injunction.  Montreal  iSt.  Ry, 
Co,  V.  Ritchie,  xvi.,  622. 

3.  Ew  parte  order  —  Interim  injunction- 
Order  dissolving  —  Appeal — Trespass — Deci- 
sion on  merits,\ — In  an  action  of  trespass  and 
for  an  injunction  to  restrain  the  defendants 
from  proceeding  with  the  dis;ging  of  trenches 
and  laying  of  pipes,  an  ex  parte  restraining 
order  was  granted  without  notice  to  the  de- 
fendant, on  the  affidavit  of  the  plaintiff  alone. 
On  motion  to  set  aside  this  order,  an  order 
passed  dissolving  the  injunction  which  was 
affirmed  by  the  Supreme  Court  of  Nova  Scotia 
in  banco. — On  appeal  to  the  Supreme  Court 
of  Canada.  Held,  on  the  merits,  that  the  order 
of  the  Supreme  Court  of  Nova  Scotia  should 
not  be  interfered  with.  —  Appeal  dismissed 
with  costs.  Kearney  v.  Dickson,  Cass  Dig. 
(2  ed.)  431;  Cass.  S.  C.  Prac.  (2  ed.)  31. 

4.  Municipal  corporation  —  Waterworks — • 
Extension  of  works — Repairs — By-law — Reso- 
lution— Agreement  in  writing — Highways  and 
streets  — R,  S,  Q,  art,  4485  —  Art,  1033  (a) 
C.  C,  P,} — ^By  a  resolution  of  the  conncil  of 
the  Town  of  Chictoutimi,  on  9th  October,  1890, 
based  upon  an  application  previously  made  by 
him,  L.  obtained  permission  to  ctmstruct 
waterworks  in  the  town  and  to  lay  the  neces- 
sary pii>es  in  the  streets  wherever  he  thought 
proper,  taking  his  water  supply  from  the  River 
Chicoutimi.  at  whatever  point  might  be  con- 
venient for  his  purposes,  upon  condition  that 
the  works  should  be  commenced  within  a  cer- 
tain time  and  completed  in  the  year  1892.  He 
constructed  a  system  of  waterworks,  and  had 
it  in  operation  within  the  time  prescribed,  but 
the  system  proving  insufficient,  a  Company 
was  formed  in  1896  under  the  provisions  of 
R.  S.  Q.  art.  4485,  and  given  authority  by 
by-law  to  furnish  a  proper  water  supply  to 
the  town,  whereupon  L.  attempted  to  perfect 
his  system,  to  alter  the  position  of  the  pipes, 
to  construct  a  reservoir  and  to  make  new  ex- 
cavations in  the  streets  for  these  purposes, 
without  receiving  any  further  authority  from 
the  council.  Held,  (Gwynne,  J.,  dissenting), 
reversing  the  judgment  appealed  from  (Q.  K. 
5  Q.  B.  542),  that  these  were  not  merely 
necessary  repairs,  but  new  works,  actually 
part  of  the  system  required  to  be  completed 
during  the  1892,  and  which  after  that  date 
could  not  be  proceeded  with  except  upon  fur- 
ther i)ermission  obtained  in  the  usual  manner 
from  the  council  of  the  town.  Held,  further, 
that  the  resolution  and  the  application  upon 
which  it  was  founded  constituted  a  **  contract 
in  writing "  and  a  '*  written  agreement " 
within  the  meaning  of  art.  1033  (a)  of  the 
Code  of  Civil  Procedure  of  Lower  Canada, 
and  violation  of  its  conditions  was  a  sufficient 
ground  for  injunction  to  restrain  the  c<si- 
struction  of  the  new  works.  VUU  de  Ohieou- 
timi  V.  Ligard,  xxvii.,  329. 


667 


INSOLVENCY. 


658 


5,  Trade-mark — Infringement — Use  of  cor- 
porate name — Fraud  and  deceit  —  Evidence.] 
— The  plaintiffs,  incorporated  in  the  United 
States  of  America,  have  done  business  there 
and  in  Canada  manufacturing  and  dealing  in 
India  rubber  boots  and  shoes  under  the  name 
of  **The  Boston  Rubber  Shoe  Company,"  hav- 
iBg  a  trade  line  of  their  manufactures  marked 
with  the  impression  of  their  corporate  name, 
used  as  a  trade-mark,  known  as  "  Bostons," 
which  had  acquired  a  favourable  reputation. 
This  trade-mark  was  registered  in  Canada,  in 
1807.  The  defendants  were  incorporated  in 
Canada,  in  1896,  by  the  name  of  **  The  Boston 
Rubber  Company  of  Montreal?*  and  manufac- 
tured and  dealt  in  similar  goods  to  those  manu- 
factured and  sold  by  the  plaintiffs,  on  one 
grade  of  which  was  impressed  the  defendants' 
corporate  name,  these  goods  being  referred  to 
in  their  price  lists,  catalogues  and  advertise- 
ments as  *'  Bostons,"  and  the  cfompany's  name 
frequently  mentioned  therein  as  the  Boston 
Rubber  Company"  without  the  addition 
**  Montreal."  In  an  action  to  restrain  defend- 
ants from  the  use  of  such  mark  or  any  similar 
mark  on  the  goods  in  question,  as  an  infringe- 
ment on  the  plaintiffs'  registered  trade-mark; 
Held,  reversing  the  judgment  appealed  from 
(7  Ex.  C.  R.  187).  that  under  the  circum- 
stances, defendants'  use  of  their  corporate 
name  in  the  manner  described  was  a  fraudu- 
lent infringement  of  plaintiffs'  registered 
trade-mark  calculated  to  deceive  the  public 
and  so  to  obtain  sales  of  their  own  goods  as 
if  they  were  plaintiffs'  manufactures,  and, 
consequently,  that  the  plaintiffs  were  entitled 
to  an  injun<;tion  restraining  the  defendants 
from  using  their  corporate  name  as  a  mark  on 
their  goods  manufactured  in  Canada.  Boston 
Ruhher  Shoe  Co.  v.  Boston  Rubber  Co.  of 
Montreal,  zzzii..  315. 

6  Assessment  roll — Sale  of  lands  for  taxes 
— 'Appropriate  remedy — Art.  1031  C,  C.  P. — 
Prohibitum. 

See  ASBESSICENT  AND  TAXES,  19. 

7.  Pollution  of  stream  —  Tannery  —  Long 
user. 

See  Nuisance,  1. 

8.  Ejectment — Waste — BUI  in  chancery — 
Jurisdictionr-^R.  8.  O.  (1877)  o.  40,  s.  87— 
33  Vict.  c.  23  iOnt.) 

See  Title  to  Land,  99. 

9.  Matter  in  controversy — Bornage — Juris- 
diction. 

See  Appeal,  46. 

10.  ToU-bridge  franchise  —  Interference — 
Free  bridge. 

See  Tolls,  2. 

11.  CoUection  of  tolls  —  Road  company  — 
Maintenance  of  road^-R.  S.  O.  (1887)  o.  159 
—53  Vict.  0.  42  (Ont.). 

See  Tolls,  3. 

12.  Malice  —  Insunction  abandoned  —  Ac- 
tion for  damages — Demurrer, 

See  Pleading,  3. 

13.  Order  of  Court  of  Appeal  —  Quashing 
interim  injunction  —  Final  judgment  —  Ap- 
p^ate  jurisdiction  of  Supreme  Court, 

See  Appeal,  188. 


14.  Appeals  from  Ontario  —  Jurisdiction-^ 
Ditches  and  toateroourses  —  Title  to  land — 
60  d  61  Viot.  c.  54,  s.  1  (a)   (D.) 

See  Appeal.  85. 

15.  Patent  of  invention  —  Combination  of 
known  devices — Novelty — New  result  —  In- 
fringement. 

See  Patent  of  Invention,  13. 


nnLANB  REVENITB. 

Illegal  distilleries  —  Penalties  —  Vice-Ad- 
miralty Courts— Jurisdiction. 

See  Constitutional  Law,  18. 

And  see  Duties — Liquob  Laws. 


INSOLVENCY. 

1.  Appeals.  1-3. 

2.  Assignments.  4-8. 

3.  Composition  and  Discharge.  9-10. 

4.  Fraudulent  Conveyances,  11-20. 

5.  Fraudulent  Preferences,  21-36. 

6.  Legislative  Jurisdiction,  37-40. 

7.  Malicious  Proceedings,  41-42. 

8.  Notice  to  Creditors.  43. 

9.  Priority  and  Privileges,  44-47. 

10.  Sale  of  Assets.  48-51. 

11.  Shareholder's  Liability,  52. 


1.  Appeals. 

1.  Claim  under  Insolvent  Act  of  1875  — 
Final  judgment  —  Right  of  appeal  —  40  Vict, 
c.  41,  s.  28  (D.) 

See  Appeal,  281. 

2.  Report  of  collocation — Contestation  — 
Appeal  —  Amount  in  controversy  —  Pecuni- 
ary interest  of  appellant — Arts.  146,  7^7,  C. 
C.  P, 

See  Appeal,  68. 

3.  Appeal  —  Jurisdiction  —  Secretion  — 
Contrainte^  par  corps. 

See  Appeal,  95. 


2.  Assignments. 

4.  Assignment  by  non-trader  —  Action  by 
assignee  —  Pleading  —  Insolvent  Act  of  1875 
—Onus  of  proof. ^ — In  an  action  by  an  as- 
signee as  the  assignee  of  an  insolvent  under 
the  Insolvent  Act  of  1875  it  is  upon  the  plain- 
tiff to  prove  the  issue  raised  by  a  plea  tra- 
versing his  allegation  of  his  ciapacity  as  as- 
signee under  the  Act,  and  to  shew  that  the 
assignor  was  a  trader  within  the  meaning  of 
the  statute  entitled  to  make  an  assignment 
under  the  provisions  thereof.  (See  2  Russ.  & 
Geld.  90.)     Creighton  v.  Chittick,  vii.,  348. 

5.  Fraudulent  preference — Assignment  for 
benefit  of  creditors  —  Power  to  sell  on  credit 
—R.  8.  O.  c.  118.  s.  2.]— An  assignment  for 
benefit  of  creditors  provided  that  the  assignee 
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ooald  sell,  by  auction  or  private  contract,  as 
a  whole  or  in  portions,  for  cash  or  on  credit, 
and  generally  on  such  terms  and  in  such 
manner  as  he  should  deem  best  or  suitable, 
all  the  property  thereby  assigned  to  him. 
No  fraudulent  intention  of  defeating  or  de- 
laying creditors  was  shewn.  Held^  affirming 
the  judgment  appealed  from  (8  Ont.  App.  R. 
402),  that  the  authority  to  sell  upon  credit 
did  not,  per  se,  invalidate  the  deed  nor  could 
it  on  that  account  be  impeached  as  a  fraudu- 
lent preference  within  the  Act,  R.  S.  O.  c. 
118.  s.  2.    Slater  v.  Badenaoh,  x.,  296. 

6.  Defaulting  assignee  —  Insolvent  Act  of 
1875,  ss,  88,  29,  SO^Sureties.}— -Where  an  of- 
ficial assignee  under  the  Insolvent  Act  of 
1875  has  taken  possession  of  an  insolvent 
estate  in  that  capadty,  and  subsequently  the 
creditors  have,  by  a  resolution  passed  at  a 
meeting  of  the  creditors,  continued  him  as  as- 
signee to  the  estate  without  exacting  any  fur- 
ther security,  and  while  acting  as  such  ai^ 
signee  he  makes  default  to  account  for  moneys 
of  the  estate,  the  creditors  have  recourse  upon 
the  bond  given  for  the  due  performance  of 
his  duties  as  official  assignee.  Letourneuw  v. 
Dansereau,  xii.,  307. 

7.  Assignment  for  lenefit  of  creditors — Ac- 
oidental  omission  from  schedule — R.  S,  O, 
(1877),  0.  118,  s.  2,1 — An  insolvent  made  an 
assignment  for  the  benefit  of  his  creditors, 
for  the  purpose  of  satisfying,  without  prefer- 
ence or  priority,  all  creditors,  and  the  trust 
declared  was:  1.  To  pay  in  full  the  debts  of 
the  several  persons  or  firms  liamed  in  a  sche- 
dule to  aaid  deed,  or,  if  not  sufficient  to  pay 
the  same  in  full,  to  divide  the  assets  of  the  in- 
solvent estate  pro  rata  among  such  scheduled 
creditors,  and :  2.  To  pay  the  surplus,  if  any, 
to  the  said  insolvent.  It  appeared  that  there 
was  a  small  creditor  of  the  insolvent  whose 
name  was  not  on  said  schedule. — Held,  per 
Ritchie.  C.J.,  and  Fournier  and  Taschereau, 
JJ.,  reversing  the  judgment  appealed  from 
(10  Ont.  App.  R.  405).  Henry,  J.,  dissent- 
ing, that  the  consideration  for  the  deed  as 
expressed  on  its  face  was  that  there  should 
be  a  distribution  of  the  estate  of  the  insolvent 
among  all  his  creditors,  and  the  assignee 
was  not  bound  to  confine  such  distribution 
to  the  creditors  named  in  the  schedule.. 
— Per  Strong,  J.  That  the  assignee  was  con- 
fined to  the  schedule  but  effect  must  be  given 
to  the  word  '*  intent "  in  the  statute,  and  as 
the  evidence  shewed  that  a  bond  fide  effort 
was  made  to  ascertain  the  names  of  all  the 
creditors  before  the  execution  of  the  deed  it 
did  not  appear  that  the  insolvent  intended  to 
prefer  the  scheduled  creditors,  and  the  deed, 
therefore,  was  not  void  under  R.  S.  O.  (1877) 
c.  118,  s.  2. — Semhle,  per  Strong,  J.  That 
the  word  **  preference  "  in  R.  S.  O.  (1877)  c. 
118,  s.  2.  imports  a  **  voluntary  preference " 
and  is  not  applicable  to  the  ca.se  of  a  deed 
obtained  by  a  creditor  or  creditors,  who  to 
obtain  it  have  brought  pressure  to  bear  on 
the  debtor.     McLean  v.  Garland,  xiii.,  366. 

8.  Practice  —  Incomplete  assignment  for 
benefit  of  creditors — Seizure  of  immoveables — 
Stay  of  ewecution-^Art.  772  C.  C.  P.  {old 
tewt). 

See  Execution,  6. 


3.  CJoMPOsmoN  AND  Discharge. 

9.  Pleading  —  Puis  darrein  continuance — 
Composition   and  discharge  pending   suit   — 


Discharge  not  pleaded — Judgment  after  con- 
firmation —  Efxecution  —  Estoppel  —  Ap- 
peal —  Supreme  Couxt  Act,  s.  17. J — W.  sued 
B.,  who  assigned  in  June,  lo73,  under  the  In- 
solvent Act  of  1869.  In  August,  B.  secured 
a  deed  of  composition,  and  in  October  pleaded, 
puis  darrien  continuance,  that  sincie  action 
commenced  he  assigned  under  the  Act,  and  by 
deed  of  composition  and  discharge  was  dis- 
charged of  all  liability.  In  November  the  In- 
solvent Court  confirmed  the  deed  of  composi- 
tion and  discharge,  but  B.  neglected  to  plead 
this  confirmation.  Judgment  was  given  in 
favour  of  W.  in  January,  1874,  and  in  May, 
1876,  execution  issued.  In  June,  1876, 
a  rule  nisi  to  set  aside  judgment  and  ex- 
ecution was  obtained  and  made  absolute. 
Held,  reversing  the  judgment  appealed  from 
(2  R.  &  C.  419),  that  B.,  having  neglected  to 
plead  his  discharge  before  judgment,  as  he 
might  have  done,  was  estopped  from  setting 
it  up  afterwards  to  defeat  the  execution. 
(Strong,  J.,  dissented  on  the  ground  that  the 
rule  or  order  of  the  court  below  was  not  one' 
from  which  an  appeal  could  be  brought  under 
the  Supreme  and  Exchequer  Ck>urt  Act;  Sir 
W.  B.  Richards.  C.J.,  was  absent  when  judg- 
ment was  rendered.)  Wallace  v.  Bossom,  ii., 
488. 

10.  Partnership  —  Assignment  for  benefit 
of  creditors  —  Composition  and  discharge  — 
Release  of  debtor. 

See  Debtor  and  Greditob,  7. 


4.  Frattduuint  Conveyances. 

11.  Sale  of  bulk  of  estate  —  Contrivance 
to  defeat  creditors  —  Evidence  —  Fraud — 
Preference  —  Insolvent  Act,  1875,  s.  IS,  s.-s, 
1,  3— Insolvent  Act,  1869,  ss,  86  and  88^Arts. 
993,  1033,  1035,  1040,  1981.  1982  C.  C.]— F. 
being  largely  indebted,  sold  to  B.,  his  prin-. 
cipal  creditor,  on  the  13th  January,  1875, 
the  bulk  of  his  estate,  comprising  a  hotel  and 
furniture,  for  $15,409.50,  the  hotel,  assessed 
at  $22,000,  being  put  down  for  $10,000.  The 
sale  was  subject  to  redemption  by  F..  on  re- 
imbursing, within  three  years,  the  $15,409.50,' 
and  interest  at  8  per  cent ;  and  provided  that, 
in  case  of  insolvency  or  default  of  payment, 
this  right  should  cease.  No  delivery  took 
place,  F.  remained  in  possession  under  a 
lease  from  B.  of  same  date  as  the  sale,  and 
10  months  later  F.  became  bankrupt.  In  the 
meantime  B.,  with  F.'s  consent,  nad  leased 
the  furniture  to  T.  &  J.,  in  whose  hands 
it  was  when  F.'s  assignee  revendicated  it  as 
part  of  the  insolvent  estate.  T.  &  J.  did  not 
defend,  but  B.  intervened  and  claimed  the 
effects  under  the  deed  of  sale.  The  assignee 
contested  and  the  intervention  was  dismissed, 
and  the  deed  declared  to  have  been  made  in 
fraud  of  creditors.  On  appeal  from  the  Queen's 
Bench  judgment,  reversing  this  decision. 
Held,  reversing  the  judgment  appealed  from 
(3  Q.  L.  R.  214) ,  that  as  there  was  sufficient 
evidence  to  prove  that  the  object  of  the  trans- 
actions was  to  defeat  F.'s  creditors  generally, 
and  therefore  the  deeds  of  sale  and  lease  of 
the  19th  January,  1875.  were  null  and  void 
under  arts.  993.  1033,  1035  &  1040,  C.  C. ; 
ss.  8G  &  88,  Insolvent  Act  of  1809,  and  s.  i- 
s.-s.  13,  Insolvent  Act  of  1875.  Hickaby  v. 
Bell,  ii.,  560. 

12.  Donation  —  Contract  of  Marriage  — 
Proof  of  diconMure^Arts.  80S,  1034  C,  C. 
— Revocation — Fraud, 

See  Donation,  1, 
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13.  VnrefftBtered  mortgage — Legal  title  of 
OMtgnee  —  Equitable  rights  —  Priority, 

See  Chattel  Mobtqaoe,  15. 

14.  Preference  —  Assignment  under  pres- 
««'•«,  —  Intent  —  Criminal  liability  —  R,  8. 
O.   (1887)   c.  m,  s,  2, 

See  Fraudulent  Conveyances,  1. 

15.  Preferential  assignment  —  Pressure  — 
49  Vict,  e.  45  {Man,) 

See  Fraudulent  Conveyances,  2 

16.  Fraudulent  conveyance  —  Action  by 
creditor — Setting  aside  deed  of  land — Amount 
in  controversy. 

See  Appeal,  42. 

17.  Conveyance  in  fraud  of  creditors  gen- 
eraUy — Simulated  sale. 

See  Fraudulent  Conveyances,  4. 

18.  Insolvent  Act  of  1875 — Fraud^lent  con- 
veyance — Control  of  insolvent  estate — Sale  by 
assignee. 

See  Title  to  Land,  133. 

19.  Voluntary  conveyance  of  land^Solvent 
vendor — Action  by  mortgagee — IS  Elie.  c.  5. 

See  Fraudulent  Convetancbs,  6. 

20.  Money  paid  —  Voluntary  payment  — 
Preference  of  particular  creditor — Action  by 
assignee — Status, 

See  Fraudulent  Preference,  16. 


5.  Fraudulent  Preferences. 

21.  Insolvent  Act  of  1875,  s.  133 — Mortgage 
— Contemplation  of  insolvency  —  Fraudulent 
preference  —  Merchant  Shipping  Act,  1854— 
Conflicting  statutes.] — F.,  a  ship-owner  in 
Yarmouth,  N.  S..  employed  as  his  agents  in 
Liverpool,  J.  &  Co.,  the  defendant  J.  being 
a  member  of  this  firm,  and,  as  agents  in  New 
York,  the  firm  of  S.  P.  B.,  of  which  the  de- 
fendant S.  was  a  member.  In  course  of  deal- 
ings with  these  agents  he  became  indebted  to 
both  firms  for  acceptances  by  them  of  drafts 
made  when  he  was  in  want  of  money,  to- 
wards payment  of  which  they  received  the 
freights  of  his  vessels  and  remittances  in 
money.  On  one  occasion  he  said  that  he 
would  give  to  the  Liverpool  firm  a  mortgage 
on  the  "  Tsernogora,"  or  the  **  Magnolia," 
when  they  should  require  it,  and,  in  a  subse- 
quent conversation  with  a  member  of  the  firm, 
he  agreed  to  give  such  mortgage  on  conditions 
which  -were  not  carried  out.  He  promised  to 
give  the  New  York  firm  security  "in  case 
anything  happened,"  and  mentioned  as  such 
security  a  mortgage  on  the  "  Tsernogora."  Ac- 
cording to  F.'s  own  statement,  he  had  suffi- 
cient property  to  pay  his  liabilities  when  these 
conversations  took  place.  A  few  weeks  after 
these  conversations  F,  executed  a  mortgage 
of  20  shares  of  the  **  Tsernogora,"  in  favour 
of  the  defendants  J.  &  S.,  and  had  the  same 
recorded,  and  within  30  days  thereafter  at- 
tachment in  insolvency  issued  against  him. 
Fjlaintiff,  assignee  of  F.'s  estate,  filed  a  bill 
to  have  the  mortgage  set  aside.  J.  did  not 
answer.  The  other  defendants  denied  that 
the  mortgage  was  made  in  contemplation  of 
insolvency,  and  that,  as  it  was  made  under 
"The   Merchant    Shipping   Act,"    (Imp.)    it 


was  not  affected  by  the  *'  Insolvent  Act  of 
1875."  The  trial  judge  made  a  decree  in 
favour  of  plaintiff  and  ordered  the  mortgage 
to  be  set  aside.  The  Supreme  Court  (N.  S.) 
dismissed  an  appeal  from  that  judgment  (5 
Russ.  &  Geld.  244) .  Held,  affirming  the  judg- 
ment appealed  from,  Henry.  J.,  dissenting, 
that  the  promise  to  give  security  "  in  case 
anything  should  happen"  could  only  mean 
**  in  case  the  party  should  go  into  insolvency," 
and  that  the  transfer  was  void  under  s.  133  of 
the  Insolvent  Act  of  1875.  Held,  also,  that  the 
provisions  of  the  Merchant  Shipping  Act  did 
not  prevent  the  property  in  the  ship  passing 
to  the  assignee  under  the  Insolvent  Act.  Jones 
V.  Kinney,  xi.,  708. 

22.  Sheriff  —  Trespass  —  Sale  of  goods  by 
insolvent  —  Bona  fides  —  Judgment  of  in- 
ferior tribunal  —  Estoppel  —  Bar  to  action — 
Fratidulent  preferences — Pleading  —  Res  judi- 
cata.]— ^K.  who  was  a  trader  in  insolvent  cir- 
cumstances, sold  the  whole  of  his  stock-in- 
trade  to  D.,  at  a  time  when  two  of  his  cred- 
itors had,  to  D.'s  knowledge,  recovered  judg- 
ment against  him.  The  sheriff  afterwards 
seized  the  goods  under  executions  issued  upon 
judgments  subsequently  obtained,  and.  upon 
an  interpleader  issue  tried  in  the  County 
Court,  the  jury  found  that  K.  had  sold  the 
goods  with  intent  to  prefer  the  creditors  hold- 
ing the  prior  judgments,  but  that  D.  had  pur- 
chased in  good  faith  and  without  knowing  of 
such  intention  on  the  part  of  the  vendor. 
Judgment  was  thereupon  entered  against  D. 
in  the  County  Court,  and  this  judgment  was 
affirmed  by  the  Supreme  Court  en  banc.  In 
an  action  afterwards  brought  by  D.  against 
the  sheriff  for  trespass  in  seizing  the 
goods,  he  obtained  a  verdict,  which  was,  how- 
ever, set  aside  by  the  court  en  banc,  a 
majority  of  the  judges  holding  that  the 
County  Court  judgment  was  a  complete  bar 
to  the  action.  —  On  appeal  to  the  Supreme 
Court  of  Canada:  Held,  reversing  the  judg- 
ment of  the  Supreme  Court  of  British  Colum- 
bia, that  as  the  evidence  shewed  that  the 
goods  had  been  purcnased  by  D.  in  good  faith 
for  his  own  benefit,  the  sale  was  not  void 
under  the  statute  respecting  fraudulent  pre- 
ferences. Held,  also,  that  the  County  Court 
judgment,  being  a  decision  of  an  inferior 
court  of  limited  jurisdiction,  could  not  ope- 
rate as  a  bar  in  respect  of  a  cause  of  action 
in  the  Supreme  Court  beyond  the  jurisdic- 
tion of  the  County  Court.  Held,  further,  that 
even  if  such  judgment  could  be  set  up  as  a 
bar,  it  ought  to  have  been  specially  pleaded 
by  way  of  estoppel  by  a  plea  setting  up 
in  detail  all  the  facts  necfessary  to  consti- 
tute an  estoppel,  and  -  that  from  the  evi- 
dence in  the  case  it  appeared  that  no  such 
estoppel  could  have  been  established. — Tasche- 
reau,  J.,  dissented.  (See  3  B.  C.  Rep.  35^ 
72.)     Davies  v.  McMUlan,  1st  May,  1893. 

[Note. — ^An  appeal  to  the  Privy  Council 
was  dismissed  for  non-pros.] 

23.  Assignment  —  Preference  —  Payment 
in  money  —  Cheque  of  third  party  —  R.  S. 
O,  c.  124,  s.  5.]  —  Appeal  from  a  judgment 
of  the  Court  of  Appeal  for  Ontario  (23 
Out.  App,  R.  439),  which  held  that  indorsing 
and  giving  a  creditor  the  unaccfepted  cheque 
of  a  third  person  in  the  debtor's  favour  is  not 
a  pajrment  of  money  to  the  creditor  within  the 
meaning  of  the  third  section  of  chapter  124 
of  the  Revised  Statutes  of  Ontario  (1887) 
and  overruling  Armstrong  v.  Hemstreet  (22' 
O.  R.  366).  The  Supreme  Court  of  Canada 
affirmed  the  decision  of  the  Court  of  Appeal 
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and  dismissed  the  appeal  with  costs.    Frater 
v.  Davidson  d  Hay,  zxviii.,  272. 

24.  Pressure  —  Assignment  of  expected 
profits  —  Fraudulent  preferences  —  Statute 
of  Elisabeth — Assets  exigible  in  ewecution,] — 
The  appeal  was  from  the  judgment  of  the 
Court  of  Appeal  for  Ontario,  affirming  the 
judgment  of  Street,  J.,  in  the  High  Court  of 
Justice,  which  dismissed  the  action  of  the 
plaintiffs  with  costs.  The  action  was  brought 
to  set  aside  an  assignment,  by  way  of  se- 
curity, to  the  defendant  of  an  interest  in  the 

?rofits  expected  to  be  earned  under  a  contract 
or  the  performance  of  work,  on  the  ground 
that  it  was  made  to  defeat,  hinder,  defraud, 
delay  and  prejudice  the  creditors  of  the  as- 
signor (who  was  insolvent),  and  to  give  the 
assignee  an  unjust  preference.  In  the  trial 
court  the  decision  in  favour  of  the  defendant 
was  based  on  the  ground  that  the  assignment 
had  been  made  under  pressure,  and  was  there- 
fore valid.  The  Court  of  Appeal  affirmed  this 
judgment,  but  upon  other  grounds,  holding 
that  as  the  subject  of  the  assignment  did  not 
consist  of  assets  which  could  be  reached  by 
creditors  at  the  time  when  it  was  made,  the 
assignment  did  not  come  within  the  Act  Re- 
specting Assignments  and  Preferences.  (24 
Ont.  App.  R.  153.)  —  The  Supreme  Court  of 
Canada  dismissed  the  appeal  with  costs,  for 
the  reasons  given  by  the  judges  in  the  Court 
of  Appeal  for  Ontario.  Bfakely  v.  Oould, 
xxvii.,  682. 

25.  Assignment  for  benefit  of  creditors  — 
Fraudulent  preference  —  Bribery — Promis- 
sory note  —  Illegal  consideration — Nullity — 
Costs.] — ^A  secret  arrangement  whereby  the 
provisions  of  the  Code  of  Civil  Procedure  re- 
specting equal  distribution  of  the  assets  of 
insolvents  are  defeated  and  advantages  given 
to  a  particular  unsecured  creditor,  is  a  fraud 
upon  the  general  body  of  creditors  notwith- 
standing that  the  agreement  for  the  additional 
payment  may  be  made  by  a  third  person  who 
has  no  direct  interest  iit  the  insolvent's  busi- 
ness. A  promissory  note  given  to  secure  the 
amount  of  the  preference  payable  under  such 
an  arrangement  is  wholly  void. — An  agree- 
ment for  a  payment  to  an  inspector  of  an 
insolvent  estate  to  influence  his  consent  to 
an  arrangement  which  is  not  for  the  general 
benefit  of  the  creditors  is  a  bribe  which  is, 
in  itself,  sufficient  reason  to  adjudge  the  trans- 
acton,  to  induce  which  it  was  given,  corrupt, 
fraudulent  and  void.  (Q.  R.  16  S.  C.  113, 
reversed.)  Brigham  v.  Banque  Jacques- 
Cartier,  xxx.,  429. 

26.  Acts  in  contemplation  of  bankruptcy — 
Fraudulent  preference — Act  of  1875 » 

See  MoBTQAGE,  9. 

27.  Acts  in  contemplation  of  bankruptcy — 
Deposit  to  credit  of  indorser — Preferences — 
Arts.  1966,  1069,  1010  C.  C. 

See  Pledge,  1. 

28.  Action  to  set  aside  chattel  mortgage  — 
Parties  —  Attacking  trust  deed. 

See  Fraudulent  Pbeference,  3. 

29.  Pawning  of  chattels  —  Notorious  bank- 
ruptcy —  Rights  of  creditors  —  Arts.  1968- 
1970  C.  C. 

See  Pledge,  2. 


80.  Pressure  —  Mortgage  —  R.  8.  O. 
{1887}  0.  m,  s.  2. 

See  Fbaxjdulent  Pbeference,  6.      » 

31.  Advances  to  insolvent  railway  company 
— Pledge — Fraudulent  preference. 

See  Lien,  7. 

32.  Bond  fide  advances — Conveyance  in 
fraud  of  creditors  —  Consideration  partly  ha4 
—Statute  of  Elizabethr^R.  8.  O.    (1887)    c. 

See  Fraudulent  Preference,  7. 

33.  Preferential  mortgage  —  Prejudice  of 
creditors— Art.  2023  C.  C. 

See  Mortgage,  13. 

34.  Transfer  of  property  by  insolvent  — 
Knowledge  of  creditor  —  Fraudulent  prefer- 
ence —  Arts.  1085,  1036,  1169  C.  C. 

See  Debtor  and  Creditor,  25. 

35.  Debtor  and  creditor — Fraudulent  pre- 
ferences —  Chattel  mortgage  —  Advances  of 
money  —  Solicitor's  knowledge  of  circum- 
stances—R.  S.  O.  (1887)  c.  m'-54  Vict  c. 
20  iOnt.)—58  Vict.  c.  23  (Ont.). 

See  Debtor  and  Creditor.  28. 

36.  Assignment  for  benefit  of  creditors  — 
Preferred  creditors  —  Money  paid  under  void- 
able  assignment — Levy  and  sale  under  execu- 
tion— Statute  of  Elizabeth. 

See  Debtob  and  Creditor,  29. 


6.  Legislative  Jurisdiction. 

37.  Foreign  Bankruptcy  Act  —  Assignment 
thereunder  —  Lands  in  Canada  —  Les  loci.! 
— D.,  who  owned  lands  in  Canada,  resided 
and  carried  on  business  in  partnership  with 
H.  &  S.,  in  New  York.  In  November,  1873, 
the  firm  of  D.  H.  &  S.  became  insolvent,  and 
in  February,  1874,  under  the  United  States 
Bankruptcy  Act,  they  executed  a  deed  purport- 
ing to  "convey,  transfer  and  deliver  all  their 
and  each  of  their  estate  and  effects "  to  a 
trustee  for  the  creditors.  In  September.  1874, 
an  execution  against  D.'s  lands  in  Canada 
was  filed  by  the  respondents,  who  had  in  the 
meantime  recovered  judgment  against  him. 
Subsequently  D.,  by  way  of  further  assurance, 
and  in  pursuance  of  the  deed  of  February, 
1874,  granted  to  the  trustee  his  lands  in  Can- 
ada, specifying  the  parcels.  A  bill  was  filed 
for  a  declaration  that  the  lands  were  not  af- 
fected by  the  writ.  Held,  aflSrming  the  judg- 
ment appealed  from  (24  Gr.  356),  that  an 
assi^ment  made  under  the  provisions  of  a 
foreign  bankruptcy  Act  did  not  transfer  im- 
moveable property  in  Canada.  Held,  also,  that 
the  deed  of  February,  1874,  was  not  effectual, 
either  as  a  deed  of  bargain  and  sale,  or  a 
deed  of  grant  to  pass  any  legal  title  or  interest 
in  the  lands  of  D.  in  Canada.  Macdonald  v. 
Georgian  Bay  Lumber  Co.,  ii.,  364. 

38.  Debt  incurred  abroad — Fraud  —  Pur* 
chasers  on  credit  —  Constitutional  law — De- 
murrer— 38  Vict.  c.  16,  s.  3 — Pleading — Insol- 
vent Act,  1875,  ss.  136,  137 — Confession  and 
avoidance — Costs.] — ^The  plaintiffs,  carrying 
on  business  in  England,  sued  on  the  eommoa 
counts,  and  to  bring  defendants  within  s.  13G 
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of  tlte  Insolvent  Act  of  1875  alleged  that  pur- 
chases of  goods  were  made  at  times  when  the 
defendants  had  cause  for  believing  themselves 
unable  to  meet  their  engagements  and  they 
concealed  the  fact  from  plaintiffs,  their 
creditors,  with  intent  to  defraud.  Defendants 
pleaded  that  the  contract  out  of  which  cause 
of  action  arose  was  made  in  Eneland  and  not 
in  Canada,  and  to  this  plea  plaintiffs  demur- 
red. The  pleadings  were  treated  as  alleging 
that  defendants  were  traders  and  British  sub- 
jects resident  and  domiciled  in  Canada  at  the 
time  of  the  purchase  of  the  goods  in  question 
and  subsequently  became  insolvent  under  the 
Insolvent  Act  of  1875  and  amendments  there- 
to. Held,  Taschereau  and  Gwynne,  JJ.,  dis- 
senting, that  although  the  judgment  appealed 
from  was  a  decision  on  a  demurrer  to  part  of 
the  action  only,  it  was  a  final  judgment  in  a 
judicial  proceeding  within  the  meaning  of  the 
Supreme  Court  Amendment  Act  of  1879,  and 
that  an  appeal  would  lie.  Per  Ritchie,  C.J., 
and  Fournier,  J.  That  s.  136  of  the  Insolvent 
Act  of  1875  is  intra  vires  of  the  Parliament 
of  Canada. — ^That  the  charge  of  fraud  in  the 
present  suit  is  merely  a  proceeding  to  enforce 
payment  of  a  d^t  under  a  law  relating  to 
bankruptcy  and  insolvency,  over  which  subject 
matter  the  Parliament  of  Canada  has  power 
to  legislate. — ^Although  the  fraudulent  act 
charged  was  committed  in  another  country 
beyond  the  territorial  jurisdiction  of  the 
courts  in  Canada,  the  defendant  was  not  ex- 
empt for  that  reason  from  liability  under  the 
provisions  of  s.  136  of  the  Insolvent  Act,  1875, 
and  therefore  the  plea  demurred  to  was  bad 
and  the  appeal  snould  be  dismissed. — Per 
Gwynne,  J.  The  demurrer  does  not  raise  the 
question  whether  s.  136  of  the  Insolvent  Act 
of  1875  is  or  is  not  ultra  vires  of  the  Do- 
minion Parliament,  for  whether  it  be  or  be 
not  the  plea  demurred  to  is  bad.  inasmuch  as 
it  Confesses  the  debt  for  which  the  action  is 
brought  and  that  such  debt  was  incurred  un- 
der circumstances  of  fraud,  and  offers  no  mat- 
ter whatever  of  avoidancfe  or  in  bar  of  the  ac- 
tion; therefore  if  the  appeal  is  entertained  it 
must  be  dismissed. — Per  Strong,  Henry  and 
Taschereau,  JJ.  There  being  nothing  either  in 
the  language  or  object  of  s.  136  of  the  In- 
solvent Act  to  warrant  the  implication  that  it 
was  to  have  any  effect  out  of  Canada,  it  must 
be  held  not  to  extend  to  the  purchase  of  goods 
in  England  by  defendant,  stated  in  the  second 
count  of  the  declaration.  In  this  view  it  is 
unnecessary  to  decide  as  to  the  constitutional 
validity  of  the  enactment  in  question,  and  the 
appeal  should  be  allowed. — The  court  being 
equally  divided  the  appeal  was  dismissed  with- 
out costs.    Shields  v.  Peak,  viii..  579. 

39.  Foreign  trading  corporations  —  The 
Winding-up  Act  —  Powers  of  Parliament  — 
Ohiier  dictum — Conflict  of  laws. 

See  Company  Law,  18. 

40.  Bank  of  Upper  Canada  —  Crown  trust 
— Winding-up — Legislative  jurisdiction. 

See  Constitutional  Law,  21. 


7.  Malicious  Pboceedinos. 

41.  Malicious  proceedings  —  Action  for 
damages  —  Writ  of  attachment — Trespass — 
Devastavit, 

See  Pleading,  4. 

42.  Demand  of  assignment — Probable  cause 
— Evidence. 

See  Maucs,  3. 


8.  Notice  to  Cbeditobs. 

43.  Notice  to  creditors  —  Winding-up  or- 
der—45  Vict,  o,  23,  s.  24. 

See  WiNDiNQ-UP  Act,  2. 


9.  Pbiobity  and  Pbivilegeb. 

44.  Claim  against  insolvent — Collateral  se- 
curity— Pledge  —  Collocation  —  Joint  and 
several  liability.'] — A  creditor  who  by  way  of 
security  for  his  debt  holds  a  portion  of  the 
assets  of  his  debtor,  consisting  of  goods  and 
promissory  notes  indorsed  over  to  him  for 
the  purpose  of  effecting  a  pledge  of  the  se- 
curities, is  not  entitled  to  be  collocated  upon 
the  estate  of  sudi  debtor  in  liquidation  under 
a  voluntary  assignment  for  the  full  amount  of 
his  claim,  but  is  obliged  to  deduct  any  sum  of 
money  he  may  have  received  from  other 
parties  liable  upon  such  notes  or  which  he  may 
nave  realized  upon  the  goods.  Judgment 
appealed  from  ( M.  L.  R.  5  Q.  B.  425 ;  17  R. 
L.  173)  affirmed,  Fournier,  J.,  dissenting,  on 
the  ground  that  the  notes  having  been  indorsed 
over  to  the  creditor,  as  additional  security, 
all  the  parties  thereto  became  jointly  and  sev- 
erally liable,  and  that  under  the  common  law 
the  Creditor  of  joint  and  several  debtors  is 
entitled  to  rank  on  the  estate  of  each  of  his 
co-debtors  for  the  full  amount  of  his 
claim  until  he  has  been  paid  in  full  with- 
out being  obliged  to  deduct  therefrom  any 
sum  received  from  the  estates  of  the  co- 
debtors  jointly  and  severally  liable  therefor, 
and  Gwynne,  J.,  dissenting,  on  the  ground 
that  there  being  no  insolvency  law  in  force 
the  respondent  was  bound  upon  the  construc- 
tion of  the  agreement  between  the  parties,  viz., 
the  voluntary  assignment,  to  collocate  the  ap- 
pellants upon  the  whole  of  their  claim  as  se- 
cured by  the  deed.  Benning  v.  Thibaudeau, 
XX..  110. 

45.  Windina-up  Act  —  Joint  and  several 
debtors — Insolvency — Distribution  of  assets — 
PrioUege  —  R.  8.  C.  c.  129,  s.  62 — Deposit 
icith  bank  after  suspension.] — Per  Ritcfhie, 
C.J.,  and  Taschereau,  J.,  affirming  the  judg- 
ment appealed  from  (M.  L.  R.  5  Q.  B.  407), 
Strong  and  Fournier,  JJ.,  contra,  that  a 
creditor  is  not  entitled  to  rank  for  the  full 
amount  of  his  claim  upon  the  separate  estates 
of  insolvent  debtors  jointly  and  severally 
liable  for  the  amount  of  the  debt,  but  is 
obliged  to  deduct  from  his  claim  the  amount 
previously  received  from  the  estates  of  the 
other  parties  jointly  and  severally  liable  there- 
for.— Per  Gwynne  and  Patterson,  JJ..  that  a 
person  who  has  realized  a  portion  of  his  debt 
upon  the  insolvent  estate  of  one  of  his  co- 
debtors,  cannot  be  allowed  to  rank  upon  the 
estate  (in  liquidation  under  the  Winding-up 
Act)  of  his  other  co-debtors  jointly  and  sev- 
erally liable  without  first  deducting  the 
amount  he  has  previously  received  from  the 
estate  of  his  co-debtor. — Held,  also,  affirming 
the  judgment  appealed  from,  that  a  person 
who  makes  a  deposit  with  a  bank  after  its 
suspension,  consisting  of  Cheques  of  third 
parties  drawn  on  and  accepted  by  the  bank 
in  question,  is  not  entitled  to  be  paid  by 
privilege  the  amount  of  such  deposit.  On- 
tario Bank  v.  Chaplin,  xx.,  152. 

46.  Banks  and  banking — Advances  on  se- 
curity —  Chattel  mortgage — Insolvent  debtor 
— Bank  Act,  s.  74 — Conversion, 

See  Chattel  Mobtoage,  19. 
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47.  Covenant  in  lease — Assignee  of  leased 
premises  —  Forfeiture  —  Payment  of  ac- 
celerated rent — Payment  of  rent  to  mortgagee 
— Waiver, 

See  Landlord  and  Tenant,  3. 


10.   Sale  of  Assets. 

48.  Assignment  in  trust  for  creditors — Sale 
of  estate  to  insolvent's  wife — Guarantee  by 
creditor  and  inspector — Trustee — Account  for 
profits,} — ^The  plaintiffs  were  creditors  of  the 
insolvent  estate  of  J.,  who  assigned  under  the 
Act  relating  to  Assignments  and  Preferences 
to  Creditors.  The  defendant  A.  was  also  a 
creditor,  and  the  defendant  L.,  an  inspector 
of  the  estate.  The  assets  were  offered  for 
sale  by  tender  and  purchased  bj  the  insol- 
vent's wife,  who  gave,  as  security  for  pay- 
ment, notes  indorsed  by  defendant  A.  After 
the  tender  of  the  purchaser  had  been  ap- 
proved by  the  inspectors,  A.  induced  the  de- 
fendant L.  to  join  him  in  securing  themselves. 
The  estate  paid  a  small  dividend  on  the  stock 
so  purchased  to  protect  themselves.  The  es- 
tate paid  a  small  dividend,  and  the  plaintiffs 
brought  an  action  to  have  defendants  account 
for  any  profit  they  may  have  made  out  of  the 
sale  of  the  stock.  On  the  trial,  judgment  was 
given  for  the  plaintiff,  and  a  reference  order- 
ed to  ascertain  what  profit  the  defendants  had 
received.  The  Divisional  Court  varied  this 
judgment  (23  O.  R.  573),  by  declaring  that 
plaintiffs  should  receive  the  difference  between 
their  claims  against  the  estate  and  what  they 
would  have  received  in  common  with  the  other 
creditors  by  way  of  dividend,  with  liberty  to 
apply  to  the  court  if  the  amount  could  not 
be  agreed  upon.  The  Court  of  Appeal  for 
Ontario  reversed  the  decision  of  the  Divisional 
Court  and  dismissed  the  action,  holding  that 
no  loss  to  the  estate  had  been  proved.  (21 
Ont.  App.  R.  242).— The  Supreme  Court  of 
Canada  allowed  an  appeal  and  restored  the 
judgment  of  the  trial  judge,  (Taschereau^  J., 
dissenting),  holding  that  the  defendant  L., 
as  inspector,  could  not  obtain  an  advantage 
for  himself  from  his  position,  and  that  the 
creditors  were  entitled  to  a  reference  to  ascer- 
tain what  profit,  if  any.  he  had  derived  from 
the  transaction.  Segsxoorth  v.  Anderson^  xziv., 


49.  Purchase  of  insolvent  estate — Refusal 
to  complete  —  Action  by  curator  —  Comple- 
tion of  purchase  after  judgment  —  Subsequent 
action  for  special  damages — Res  judicata.] — 
A  merchant  in  Ottawa,  Ont.,  purchased  the 
assets  of  aij  insolvent  trader  in  Hull,  Que., 
but  refused  to  accept  delivery  of  the  same. 
The  curator  of  the  estate  brought  an  action 
in  the  Superior  Court  of  Quebec  to  compel 
him  to  do  so  and  obtained  judgment,  where- 
upon he  accepted  delivery  and  paid  the  pur- 
chase money.  The  curator  subsequently 
brought  another  action  in  Ontario  for  special 
damages  alleged  to  have  been  incurred  in  the 
care  and  preservation  of  the  assets  from  the 
time  of  the  purchase  until  the  delivery. — 
Held^  reversing  the  judgment  of  the  Court  of 
Appeal  for  Ontario,  that  under  the  law  of 
Quebec,  by  which  the  case  was  governed,  the 
curator  was  entitled  to  recover  the  expenses 
and  disbursements  which,  as  a  prudent  ad- 
ministrator, he  was  obliged  to  make  for  the 
safe-keeping  of  the  property. — Held,  also,  that 
these  special  damages,  most  of  which  Could 
not  be  ascertained  until  after   the  purchase 


was  completed,  could  not  have  been  in^uded 
in  the  action  brought  in  the  Quebec  courts, 
and  the  right  to  recover  them  was  not  res 
judicata  by  the  judgment  in  that  action. 
Hyde  v.  Lindsay,  zxix.,  595. 

50.  Purchase  by  inspector  —  Mandate  — 
Trusts  —  Arts,  1584,  1706  C.  C.—Art,  7^8 
C.  P,  Q.] — ^An  inspector  of  an  insolvent  estate 
is  a  person  having  duties  of  a  fiduciary  nature 
to  perform  in  respect  thereto  and  he  cannot 
be  allowed  to  become  purchaser,  on  his  own 
account,  of  any  part  of  the  estate  of  the  in- 
solvent. Davis  V.  Kerr,  (17  Can.  S.  C.  R, 
235)  followed.  Oastonguay  v.  Savoie,  xxiz., 
613. 

51.  Right  of  succession — Insolvency  of  one 
heir — Sale  by  curator  before  partition — Art. 
710  C,  C, 

See  Retbati  Successobal. 


11.  Shareholdeb's  Liabilttt. 

52.  Insolvent  bank — Winding-up — Increased 
capital — Double  liability. 

See  Banks  and  Banking,  41. 


INSURANCE,  ACCIDENT. 

1.  Condition  —  Voluntary  exposure  to  un- 
necessary danger — Contributory  negligence.] 
— A  policy  had  a  condition  that : — **  No  claim 
shall  be  made  under  this  policy  when  the 
death  or  injury  may  have  happened  in  conse- 
quence of  voluntary  exposure  to  unnecessary 
danger,  hazard,  or  perilous  adventure."  De- 
ceased was  killed  by  a  railway  train  coming 
against  the  vehicle  in  which  he  was  driving 
alone  on  a  dark  night  in  a  network  of  tracks 
in  the  station  yard  at  Toronto,  at  a  place 
where  there  was  no  roadway  for  carriages. 
Held,  affirming  the  judgment  appealed  from 
(7  Ont.  App.  R.  570),  that  the  deceased  came 
to  his  death  in  consequence  of  voluntary  ex« 
posure  to  unnecessary  danger,  and  the  de- 
fendant was  therefore  entitled  to  a  nonsuit. 
NeUl  V,  Travellers'  Ins,  Co,,  xii.,  55. 

2.  Condition  precedent  —  Immediate  notice 
— Waiver — External  injuries  producing  ery- 
sipelas— Proximate  or  sole  cause  of  death  — 
Expected  risks.] — ^An  accident  policy  payable 
in  case  *'  the  bodily  injuries  alone  shall  have 
occasioned  death  within  90  days  from  the 
happening  thereof,  and  provided  that  the  in- 
surance should  not  extend  to  hernia,  &c..v  nor 
to  any  bodily  injury  happening  directly  or 
indirectly  in  consequence  of  disease,  nor  to 
any  death  or  disability  which  may  have  been 
caused  wholly  or  in  part  by  bodily  infirmities 
or  disease,  existing  prior  or  subsequent  to  the 
date  of  this  contract,  or  by  the  taking  of 
poison  or  by  any  surgical  operation  or  medical 
or  mechanical  'treatment,  nor  to  any  case  ex- 
cept where  the  injury  aforesaid  is  the  proxi- 
mate or  sole  cause  of  the  disability  or  death," 
also  provided  that  in  the  event  of  any  accident 
or  injury  for  which  claim  might  be  made,  im- 
mediate notice  should  be  given  in  writing,  ad- 
dressed to  the  manager  of  the  company  at 
Montreal,  stating  full  name,  occupation  and 
address  of  insured,  with  full  particulars  of  the 
accident  and  injury;  and  failure  to  give  such 
immediate  written  notice  should  invalidate  all 
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claims  under  the  policy.  —  On  21st  March, 
1886,  insured  was  accidentally  wounded  in  the 
1^  by  falling  from  a  verandah,  and  within  4 
or  5  days  the  wound  which  appeared  at  first 
to  be  slight  was  cojnplicated  by  erysipelas* 
from  which  death  ensued  on  13th  April  fol- 
lowing.— ^The  local  agent  of  the  company  at 
Simcoe.  Ont.,  received  a  written  notice  of  the 
accident  some  days  before  the'  death,  b\it  the 
notice  of  the  accident  and  death  was  only  sent 
to  the  company  on  29th  April  and  received 
at  Montreal  Ist  May.  The  manager  acknow- 
ledged receipt  of  proofs  of  death  which  were 
subsequently  sent  without  complaining  of 
want  of  notice,  and  ultimately  declined  to  pay 
the  claim  on  the  ground  that  the  death  was 
caused  by  disease,  and  therefore  the  company 
<x>uld  not  recognize  their  liability. — There  was 
conflicting  evidence  as  to  whether  the  erysi- 
pelas resulted  solely  from  the  yround,  but  the 
court  found  on  the  facts  that  the  erysipelas 
followed  as  a  direct  result  from  the  external 
injury.  HM,  reversing  the  judgment  ap- 
pealed from  (which  had  affirmed  the  Superior 
CJourt  judgment  (M.  L.  R.  6  S.  C.  4).  Four- 
nier  and  Patterson,  J  J.,  dissenting),  that  the 
company  had  not  received  sufficient  notice  of 
the  death  to  satisfy  the  requirements  of  the 
policy  and  that  by  declining  to  pay  the  claim 
on  other  grounds  there  had  been  no  waiver 
of  any  objection  which  they  had  a  right  to 
urge  in  this  regard. — Per  Strong,  Fournier 
and  Patterson^  JJ.,  that  the  external  injury 
was  the  proximate  or  sole  cause  of  death 
within  the  meaning  of  the  policy.  Accident 
Ins.  Co,  of  North  America  v.  Young,  xx.,  280. 

3.  Renewal  of  poliou — Payment  of  premium 
— Promissory  note  —  Instructions  to  agent — 
.  AgenVs  authority  —  Finding  of  jury.]  —  A 
policy  in  favour  of  P.  contained  a  provision 
that  it  might  be  renewed  from  year  to  year 
on  parent  of  the  annual  premium.  One 
condition  was  that  it  was  not  to  take  effect 
unless  the  premium  was  paid  prior  to  any 
accident  on  account  of  which  claim  should  be 
made,  and  another  that  a  renewal  receipt,  to 
be  valid,  must  be  printed  in  office  form,  signed 
by  the  managing  director  and  countersigned 
by  the  agent.  F.  was  killed  in  an  accident 
and  payment  was  refused  on  the  ground  that 
the  policy  had  expired  and  not  been  renewed. 
In  an  action  by  the  widow  for  the  insurance 
it  was  shewn  that  the  local  agent  of  the  com- 
pany had  requested  P.  to  renew  and  bad  re- 
ceived from  him  a  note  for  $15  (the  premium 
being  $16),  which  the  father  of  assured  swore 
the  agent  agreed  to  take  for  the  balance  of 
the  premium  after  being  paid  the  remainder 
in  cash.  He  also  swore'  that  the  agent  gave 
P.  a  paper  purporting  to  be  a  receipt,  and 
gave  secondary  evidence  of  its  contents.  The 
agent's  evidence  was  that  while  the  note  was 
taken  for  a  portion  of  the  premium  it  was 
agreed  between  him  and  P.  that  there  was  to 
be  no  insurance  until  it  was  paid,  and  that  he 
gave  no  renewal  receipt,  and  was  paid  no 
cash.  Some  four  years  before  this  all  agents 
of  the  company  had  received  instructions  from 
the  head  office  not  to  take  notes  for  premiums 
as  had  been  the  practice  theretofore.  The 
note  was  never  paid,  but  remained  in  posses- 
sion of  the  agent,  the  agent  knowing  nothing 
about  it.  The  jury  gave  no  general  verdict, 
but  found  in  answer  to  questions  that  a  sum 
was  paid  in  cash,  the  note  given  and  accepted 
as  payment  of  balance  of  premium,  and  that 
the  paper  given  to  P.  by  the  agent  was  the 
ordinary  renewal  receipt  of  the  company. 
Upon  these  findings  judgment  was  entered 
against  the  company.     Held,  affirming  the  Su- 


preme Court  (N.S.),  Gwynne,  J.,  dissenting, 
that  the  fair  conclusion  from  the  evidence 
was,  that  as  the  agent  had  been  employed  to 
complete  the  contract  and  had  been  entrusted 
with  the  renewal  receipt.  P.  might  fairly  ex- 
pect that  he  was  authorized  to  take  a  pre- 
mium note,  having  no  knowledge  of  any  limi- 
tation of  his  authority,  and  the  policy  not  for- 
bidding it;  and  that  notwithstanding  there 
was  no  general  verdict,  and  the  specific  ques- 
tion had  not  been  passed  upon  by  the  jury, 
such  inference  could  be  drawn  by  the  court 
according  to  the  practice  in  Nova  Scotia. 
Held,  further,  that  there  was  evidence  upon 
which  reasonable  men  might  find  as  the  jury 
did;  that  an  inference  might  fairly  be  drawn 
from  the  facts  that  the  transaction  amounted 
to  payment  of  the  premium,  and  it  was  to  be 
assumed  that  the  act  was  within  the  scope  of 
the  agent's  employment;  the  fact  that  the 
agent  was  disobeying  instructions  did  not  pre- 
vent the  inference  though  it  might  be  con- 
sidered in  determining  whether  or  not  such 
inference  should  be  dra\\Ti;  and  that  a  new 
trial  should  not  be  granted  to  enable  the  com- 
pany to  corr<rt)orate  the  testimony  of  the 
agent  that  he  had  no  renewal  receipt  in  his 
possession  except  one  produced  at  the  trial, 
as  the  company  might  have  supposed  that  the 
plaintiff  would  seek  to  shew  that  such  receipt 
had  been  obtained  and  were  not  taken  by  sur- 
prise. Manufacturers*  Accident  Ins.  Co,  v. 
Pudsey,  xxvii.,  374. 

4.  Condition  in  policy  —  Notice — Condition 
precedent."] — ^A  condition  in  a  policy  of  insur- 
ance against  accidents  required  that  in  the 
event  of  an  accident  thereunder,  written  no- 
tice, containing  the  full  name  and  address  of 
the  insured,  with  full  particulars  of  the  acci- 
dent, should  be  given  within  thirty  days  of  its 
occurrence  to  the  manager  for  the  United 
States  or  the  lo<Jal  agent.  —  HeW,  reversing 
the  Supreme  Court  (N.B.),  Gwynne,  J.,  dis- 
senting, that  the  giving  of  such  notice  was  a 
condition  precedent  to  the  right  to  bring  an 
action  on  the  policy.  Employers*  Liability 
Ass.  Corporation  v.  Taylor,  xxix.,  104. 

5.  Conditions  in  policy — Hazardous  occupa- 
tion— Voluntary  exposure  to  unnecessary  dan- 
ger— Baggageman  on  railway.] — An  accident 
policy  issu^  to  M.,  who  was  insured  as  a 
baggageman  on  the  C.  P.  Ry..  contained  the 
following  conditions :  "  If  the  insured  is  in- 
jured in  any  occupation  or  exposure  classed 
by  this  company  as  more  hazardous  than  that 
stated  in  said  application,  his  insurance  shall 
only  be  for  such  sums  as  the  premium  paid 
by  him  will  purchase  at  the  rates  fixed  for 
such  increased  hazard."  (There  was  no 
classification  of  "  exposure  "  by  the  company) . 
"This  insurance  does  not  cover  .  .  death 
resulting  from  .  .  voluntary  exposure  to 
unnecessary  danger."  M.  was  killed  while 
coupling  cars,  a  duty  generally  performed  by 
a  brakesman,  whose  occupation  was  Classed 
by  the  company  as  more  hazardous  than  that 
of  a  baggageman.  Held^  (Davies.  J.,  dissent- 
ing), affirming  the  judgment  of  the  Court  of 
Appeal  (2  Ont.  L.  R.  .521),  which  sustained 
the  verdict  for  plaintiff  at  the  trial  (32  O. 
R.  284),  that  as  he  was  only  performing  an 
isolated  act  of  coupling  cars,  the  insured  was 
not  injured  in  an  occupation  classed  as  more 
hazardous  under  the  first  of  the  above  condi- 
tions. Held,  also,  that  as  the  evidence  shewed 
that  insured  was  in  the  habit  of  coupling  cars 
frequently,  and  therefore  would  not  Consider 
the  operation  dangerous,  there  was  no  "vol- 
untary    exposure     to     unnecessary    danger " 
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within  the  meaning  of  the  second  condition. 
Canadian  Accident  Ins,  Co,  y.  MoNevin, 
zzzii.,  104. 

6.  Insurance — ApT^lication — BeneHdary  not 
named  in  policy — Right  to  proceeds — Accident 
policy — Act  for  benefit  of  toives  and  chUdrenJ] 
— Where  through  error  and  unknown  to  the 
insured,  the  beneficiary  mentioned  in  the  ap- 
t>lication  for  insurance  is  not  named  in  the 
policy  he  is,  nevertheless,  entitled  to  the  bene- 
fit of  the  insurance.--Judgment  appealed  from 
reversed.  Davies  and  Mills,  JJ.,  dissenting. — 
Per  Sedgewick,  J.  The  New  Brunswick  Act 
(58  Vict.  c.  ^)  for  securing  to  wives  and 
children  the  benefit  of  life  insurance  applies 
to  accident  insurance  as  well  as  to  straight 
life  insurance.  Cornwall  v.  Halifax  Banking 
Co,,  xxxii.,  442. 

7.  Accident  insurance  —  Proof  of  loss  — 
Waiver — Finding  of  jury  —  Verdict.]  —  The 
proofs  of  loss  were  furnished  within  the  time 
limited  by  the  policy  without  objection  as  to 
their  Fufiiciency,  but  payment  was  refused  on 
the  ground  that  the  circumstances  came  with- 
in the  clause  against  liability  where  death  oc- 
curred through  suicide,  &c.  Objection  to 
sufficiency  of  proofs  was  taken  for  the  first 
time  in  the  statement  of  defence  delivered  a 
couple  of  years  afterwards.  The  judgment  ap- 
pealed from  (4  Ont.  L.  R.  146),  was  affirmed, 
holding  that  the  proofs  were  sufficient  and  the 
right  to  object  had  been  waived. — The  body 
was  found  lying  on  a  railway  track,  having 
been  run  over  by  a  train ;  it  was  seen  by  the 
engineer  before  it  was  struck;  shots  had  been 
heard  shortly  before  and  a  pistol  was  found 
near  by;  two  holes,  which  might  have  been 
caused  by  pistol  bullets,  were  found  in  the 
cap  of  deceased.  The  pplicy  was  for  death  by 
accidental  bodily  injury  through  violent  ex- 
ternal means;  R.  S.  O.  (1897)  c.  203,  s.  152. 
to  be  read  with  the  policy,  defines  "  accident  '* 
as  bodily  injury  by  external  force  happening 
without  intent  of  the  person  injured,  or  as 
the  result  of  his  intentional  act,  such  act  not 
amounting  to  violent  or  negligent  exposure  to 
unnecessary  danger.  The  evidence  did  not 
satisfy  the  jury  that  deceased  came  to  his 
death  by  his  own  hand,  but  by  **death  by  exter- 
nal injury"  unknown  to  them.  Held^  affirm- 
ing the  judgment  appealed  from,  that  the  find- 
ing was  too  vague  to  be  construed  as  a  find- 
ing of  accidental  death.  Ocean  Accident  and 
Guarantee  Corporation  v.  Fowlie,  zxxiii.,  253. 


INSUBAHOE  COMPANY. 

Employment  of  agent  —  Agent  acting  for 
rival  companies — Dismissal, 

See  Masteb  and  Sebvant,  9. 


IN aUBAHOE,  FIBE. 

1.  Acts  op  Agents  and  Officers,  1-14. 

2.  Assignment  of  Policy,  15,  16. 

3.  Breach  of  Conditions,  17-31. 

4.  Condition  of  Policy,  32-39. 

5.  Condition  Precedent,  40-44. 

6.  Condition  of  Statute,  45-52. 

7.  Contract  of  Insurance,  63-65. 

8.  Foreign  Law,  66. 

9.  Fraud,  67, 


10.  Legislative  Jurisdiction,  68. 

11.  Mistake,  69,  70. 

12.  Mortgage  Clause,  71-74. 

13.  Representations  and  Warranties,  75- 

100. 
(a)  As  to  Property  Insured,  75-78. 
(6)   As  to  Interest  of  Insured,  79-90. 
(c)  As  to  Material  Statements,  91-100. 


1.  Acts  of  Agents  and  Officebs. 

1.  Contract — Lex  looi — Lex  fori — Fire  in- 
surance —  Principal  and  agent — Payment  of 
premium  —  Interim  receipt — Repudiation  of 
acts  of  sub-agent.} — The  lex  fori  must  be  pre- 
sumed to  be  the  law  governing  a  contract  un- 
less the  lex  loci  be  proved  to  be  different. — ^The 
appointment  of  a  local  agent  of  a  fire  insur- 
ance company  is  one  in  the  nature  of  delectus 
personw,  and  he  cannot  delegate  his  authority 
or  bind  his  principal  through  the  medium  of  a 
sub-agent.  Summers  v.  The  Commercial 
Union  Assurance  Company  (6  Can.  S.  C.  R. 
19)  followed. — The  local  agent  of  a  fire  insur- 
ance company  was  authorized  to  effect  interim 
insurances  by  issuing  receipts  countersigned 
by  him  on  the  payment  of  the  premiums  in 
cash.  He  employed  a  canvasser  to  solicit  in- 
surances, who  pretended  to  effect  an  insurance 
on  behalf  of  the  company  by  issuing  an  in- 
terim receipt  which  he  countersigned  a«  agent 
for  the  company,  taking  a  promissory  note 
payable  in  three  months  to  his  own  order  for 
the  amount  of  the  premium.  Held,  that  the 
canvasser  could  not  bind  the  company  by  a 
contract  on  the  terms  he  assumed  to  make,  as 
the  agent  himself  had  no  such  authority. 
Held,  further,  that  even  if  the  agent  might 
be  said  to  hav€  power  to  appoint  a  sub-agent 
for  the  purpose  of  soliciting  insurances,  the 
employment  of  the  canvasser  for  that  purpose 
did  not  confer  authority  to  conclude  contracts, 
to  sign  interim  receipts,  nor  to  receive  pre- 
miums for  insurance.  Canadian  Firo  Ins,  Co. 
V.  Robinson,  xxxi.,  488. 

2.  Fire  insurance  —  Condition  of  policy — 
Proof  of  loss — Waiver  —  Acts  of  officials.] — 
An  insurance  company  cannot  be  presumed 
to  have  waived  a  condition  precedent  to  action 
on  a  policy  on  account  of  unauthorized  acts 
of  its  oflScers. — Judgment  appealed  from  re- 
versed, Girouard,  J.,  dissenting.  Hyde  v. 
Lefaivre,  zzxii.,  474. 

3.  Interim  receipt — Application — Variation 
in  policy — Authority  of  agent  —  Construction 
of  contract — Survey, 

See  No.  75,  infra, 

4.  Survey  of  premises  hy  agent  —  Misde- 
scription— Diagram, 

See  No.  76,  infra. 

5.  Existing  insurance — Misrepresentation — 
Verbal  nottoe  to  agent  —  Application  and 
policy. 

See  No.  92,  infra. 

6.  Trust  assignment  —  Conditions  in  policy 
— Notice  to  agent — Loss  payable  to  creditors 
— Right  of  action — Contract — Ratification, 

See  No.  17,  infra. 
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7.  Appointment  of  agent — Delegation  of  au- 
thority— Interim  receipt — Contract  binding  on 
eompanff. 

See  Pbincipal  and  Agent,  3. 

8.  Termination  of  poUoy  —  Surrender  — 
Waiver  —  Estoppel — Husband  and  toife — In- 
surable interest — Tenant  for  life — Damages — 
Practice — Parties. 

See  No.  82,  infra, 

9.  Condition  in  policy  —  Subsequent  insur- 
ance— Notice  to  agent  —  Waiver — Estoppel — 
Adjustment — Powers  of  inspector. 

See  No.  20,  infra, 

10.  Condition  —  Magistrate's  certificate  — 
Waiver — AgenVs  offer  to  compromise. 

See  No.  21,  infra, 

11.  Misrepresentation — Reference  to  plan — 
Breach  of  condition  —  Falsa  demonstratio — 
Canvasser — Agency, 

See  No.  77,  infra. 

12.  Breach  of  condition — Waiver — Recog- 
nition of  existing  risk  after  breach — Authority 
of  agent. 

See  No.  26,  infra, 

13.  Time  limit  for  proofs  of  loss — Condition 
precedent — Waiver — Authority  of  agent. 

See  No.  35,  infra. 

14.  Construction  of  contract — **  UntU  " — 
Condition  precedent — Waiver — Estoppel — Au- 
thority of  agent. 

See  No.  42.  infra. 


2.  ASSIONHENT   OF   POLICY. 

15.  Transfer  of  rights  under  policy — Signi- 
fication of  assignment — Art.  15il  C.  C] — In 
the  Province  of  Quebec,  an  assignment  of 
rights  under  a  policy  of  insurance,  is  inef- 
fectual unless  signification  thereof  has  been 
made  in  compliancse  with  the  provisions  of 
art,  1571.  (See  Q.  R.  5  Q.  B.  434).  Ouerin 
V.  Manchester  Fire  Assur.  Co.,  xxix.,  139. 

16.  Mortgagee — Insurable  interest — Assign- 
m0nt  of  policy  —  Acceptance  of  premiums — 
Notice. 

See  No.  83,  infra. 


3.  Bbeach  of  Conditions. 

17.  Trust  assignment — Conditions  of  policy 
— Notice  to  agent  —  Ratification  —  Loss  pay- 
able to  creditors — Right  of  action — Contract.] 
— ^Appellant  applied  to  the  company's  agents 
for  insurance.  $2,000  for  three  months,  **  loss, 
if  any.  to  be  payable  to  his  creditors  of  whom 
Q.  McK.  is  one  and  McM.  &  Co.  are  second." 
An  interim  receipt  issued,  dated  19th  Novem- 
ber, 1877,  which  stated  the  insurance  to  be 
subject  to  conditions  of  policy  in  use,  one  of 
which  was,  that  if  the  property  insured 
should  be  assigned  without  written  permission 
indorsed  on  the  policy  by  an  agent  of  the 
company  duly  authorized  for  such  purpose, 
the  policy  should  be  void.  On  28th  November 
appellant  transferred  the  insured  property  to 
G.  McK.,  in  trust  for  his  creditors,  balance, 
8.  c.  D. — 22. 


if  any,  payable  to  himself.  The  agent  of  the 
company  was  notified  of  this  transfer  and  as- 
sented to  it,  stating  that  no  notice  to  the  com- 
pany was  necessary,  the  policy  being  made 
payable  to  the  creditors.  The  property  was 
destroyed  by  fire  on  15th  January,  1878.  By 
the  policy,  dated  12th  December,  1877,  but  not 
delivered  until  after  the  fire,  loss  was  "  pay- 
able to  G.  McK.  and  McM.  &  Co.  and  others 
as  creditors,  as  their  interests  may  appear." 
The  inspector  of  the  company  wrote  twice  to 
McK.  calling  for  proof  of  loss.  Held,  revers- 
ing the  judgment  appealed  from  (4  Ont.  App. 
R.  289),  that  the  notice  of  the  trust  assign- 
ment to  the  company's  agent  was  sufficient; 
that  the  company  must  be  Considered  as  hav- 
ing assented  to  the  assignment  and  executed 
the  policy  with  full  knowledge  of  it,  and  that 
such  an  assignment  was  not  one  contemplated 
by  the  condition  requiring  indorsement  on  the 
policy. — 2.  That  the  words  "  loss  payable,  if 
any,  to  G.  McK.  &c.,"  operated  to  enable  re- 
spondents, in  fulfilment  of  that  covenant,  to 
pa^  the  parties  named;  but  as  they  had  not 
paid  them,  and  the  policy  expressly  stated  the 
appellant  to  be  the  person  with  whom  the 
contract  and  resi>ondents'  covenant  was  made, 
the  action  for  a  breach  of  that  covenant  was 
properly  brought  by  him  alone.  McQueen  v. 
Phwniw  Mutual  Fire  Ins.  Co.,  iv.,  660. 

18.  Condition  of  policy — Further  insurance 
—  Existing  policy  lapsing  —  Substitution  of 
new  policy.] — ^By  the  policy  it  appeared  that 
there  was  **  further  insurance,  $8,000,"  and 
indorsed  upon  it  was  the  statutory  condition. 
No.  8,  II.  S.  O.  C.  162.  as  to  subsequent  insur- 
ance in  any  other  company,  without  the  com- 
pany's assent  thereto  **  by  writing  signed  by  a 
duly  authorized  agent."  A  portion  of  the 
"  further  insurance "  for  $8,000  mentioned 
was  a  policy  for  $2,000  in  the  Western  Ins. 
Co..  which  appellant  allowed  to  expire,  sub- 
stituting one  for  the  same  amount  in  the 
Queen  Ins.  Co.,  without  consent  or  notifica- 
tion. Held,  reversing  the  judgment  appealed 
from,  that  the  condition  as  to  subsequent  in- 
surance referred  to  further  insurance  on  exist- 
ing policy  beyond  the  amount  allowed  by  the 
policy,  and  not  to  one  substituted  for  one  of 
like  amount  allowed  to  lapse  and  that  there- 
fore the  policy  sued  upon  was  not  avoided  by 
the  non-communication  of  the  $2,000  insur- 
ance so  taken.  Parsons  v.  Standard  Fire  Ins, 
Co.,  v..  233. 

19.  Stock  of  goods — Condition  in  policy — 
Assignment — Written  consent — Chattel  mort- 
gage,]— ^A  policy  contained  the  provision: — 
**  If  the  property  insured  is  assigned  without 
the  written  consent  of  the  company  at  the 
head  office  indorsed  hereon,  signed  by  the  sec- 
retary or  assistant  secretary  of  the  company, 
this  policy  will  thereby  become  void  and  all 
liability  of  the  compapy  shall  thenceforth 
cease.  Held,  affirming  the  Supreme  Court 
(N.B.),  that  a  chattel  mortgage  of  the  pro- 
perty insured  was  not  an  assignment  within 
the  meaning  of  such  condition.  Sovereign  F. 
Ins.  Co,  V.  Peters,  xii.,  33. 

20.  Condition  iti  policy — Subsequent  insur- 
ance— Notice  to  agent — Waiver  —  Estoppel — 
Adjustment — Powers  of  inspector,] — A  policy 
contained  the  condition : — *'  In  case  of  subse- 
quent assurance  on  any  interest  in  property 
assured  by  this  company  (whether  the  interest 
assured  be  the  same  as  that  assured  by  this 
company  or  not)  notice  thereof  must  be  given 
in  writing  at  once,  and  such  subsequent  as- 
surance indorsed  on  the  policy  granted  by  this 
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company,  or  otherwise  acknowledged  in  writ- 
ing; in  default  whereof  such  policy  shall 
thenceforth  cease  and  be  of  no  effect."  The 
insured  effected  subsequent  insurance  and 
verbally  notified  the  agent,  but  there  was  no 
indorsement  made  on  the  poli<?y,  nor  any  ac- 
knowledgment in  writing  by  the  company.  A 
loss  occurred,  damage  was  adjusted  by  the  in- 
spector of  the  company,  and  neither  he,  nor 
the  agent,  made  any  objection  to  the  loss  on 
the  ground  of  non-compliance  with  the  above 
condition.  In  a  suit  on  the  policy  the  com- 
pany pleaded  breach  of  the  condition  in  reply 
to  which  the  plaintiff  set  up  a  waiver  of  the 
condition  and  contended  that  by  the  act  of 
the  agent  and  inspector  the  company  were  es- 
topped from  setting  it  up. — Held,  reversing 
the  judgment  appealed  from  (18  N.  S.  Rep. 
478),  that  the  insured  not  having  complied 
with  the  condition  the  policy  ceased  and  be- 
came of  no  effect  on  the  subsequent  insurance 
being  effected,  and  that  neither  the  agent  nor 
the  inspector  had  power  to  waive  a  compli- 
ance with  its  terms.  Western  Aasur.  Co,  v. 
Doull,  xii.,  446. 

21.  Condition  —  Magistrate's  certificate  — 
Waiver.} — A  policy  contained  the  conditions: 
— **  The  assured  must  procure  a  certificate, 
tinder  the  hands  of  two  magistrates  most  con- 
tiguous to  the  place  of  fire,  and  not  concerned 
or  dire<?tly  or  indirectly  interested  in  the  loss 
or  assurance  as  creditors  or  otherwise,  or  re- 
lated to  the  assured  or  sufferers,  that  they  are 
acquainted  with  the  character  and  circum- 
stances of  the  assured,  and  have  made  dili- 
gent inquiry  into  the  facts  set  forth  in  the 
statement  and  account  of  the  assured,  and 
know,  or  verily  believe,  that  the  assured 
really,  by  misfortune  and  without  fraud  or 
evil  practice,  hath  or  have  sustained  by  such 
fire  loss  or  damage  to  the  amount  therein 
mentioned."  **  No  one  of  the  foregoing  condi- 
tions or  stipulations,  either  in  whole  or  in 
part,  shall  be  deemed  to  have  been  waived  by 
or  on  the  part  of  the  company,  unless  the 
waiver  be  clearly  expressed  in  writing  by  in- 
dorsement upon  this  policy  si^ed  by  the 
agents  of  the  company  at  Halifax,  N.  S." 
The  premises  were  destroyed  by  fire  and  as- 
sured applied  to  two  magistrates  contiguous 
to  the  place  of  the  fire  for  the  required  certifi- 
cate, which  they  refused.  He  finally  obtained 
the  certificate  from  two  magistrates  residing 
at  a  distance.  The  proofs  of  loss,  accom- 
panied by  the  certificate,  were  sent  to  the 
agent,  who  subsequently  made  an  offer  of  pay- 
ment to  compromise  the  claim,  stating  that  if 
such  offer  was  not  accepted  the  claim  would 
be  contested.  The  agent,  on  a  subsequent  oc- 
casion, told  the  assured  that  he  objected  to 
the ,  claim,  as  he  "  did  not  think  it  was  a 
square  loss."  Held,  affirming  the  judgment 
appealed  from  (6  Russ  &  Geld.  209),  that 
the  non-production  of  the  certificate  required 
by  the  above  condition  prevented  the  assured 
from  recovering  on  the  policy.  HeW,  also, 
that  even  if  such  condition  could  be  waived 
without  indorsement  on  the  policy,  the  acts 
of  the  agent  did  not  amount  to  a  waiver. — 
Semhle,  that  the  condition  could  not  be  so 
waived.  Logan  v.  Commercial  Union  Ins.  Co.y 
xiii.,  270. 

22.  Condition  in  policy — Hazardous  or  ex- 
tra-hazardous business  —  Increase  of  risk — 
Finding  of  jury — Judgment  non  obstante.} — 
A  policy  on  a  spool  factory  contained  condi- 
tions : — "  That  in  case  the  above  described 
premises  shall  at  any  time  during  the' continu- 
ance of  this  insurance,  be  appropriated  or  ap- 


plied to  or  used  for  the  purpose  of  carrying 
on  or  exercising  therein  any  trade,  business 
or  vocation  denominated  hazardous  or  extra- 
hazardous or  for  the  purpose  of  storing,  using 
or  vending  therein  any  of  the  goods,  articles 
or  merchandise  denominated  hazardous  or  ex- 
tra-hazardous unless  otherwise  specially  pro- 
vided for,  or  hereafter  agreed  to  by  the  com- 
pany in  writing  or  added  to  or  indorsed  on 
this  policy,  then  this  policy  shall  become  void. 
Any  change  material  to  the  risk,  and  within 
the  control  or  knowledge  of  the  insured,  shall 
void  the  policy  as  to  that  part  affected  there- 
by, unless  the  change  is  promptly  notified  in 
writing  to  the  company  or  its  local  agent." 
Held,  reversing  the  juogment  appealed  from 
(6  Russ.  &  Geld.  502),  that  the  introduction, 
without  notice  to  the  company,  of  the  manu- 
facture of  excelsior  into  the  insured  premises, 
in  addition  to  the  manufacture  of  spools, 
avoided  the  policy  under  these  conditions,  the 
evidence  establishing  clearly  that  such  manu- 
facture in  itself  was  a  hazardous,  if  not  an 
extra-hazardous  business,  notwithstanding 
that  on  the  trial  of  the  action  on  the  policy 
the  jury  found,  in  answer  to  questions  submit- 
ted to  them,  that  such  additional  manufacture 
was  less  hazardous  than  that  of  spools  and  did 
not  increase  the  risk  on  the  premises  insured. 
Sovereign  Fire  Ins.  Co,  v.  Moir^  xiv.,  612. 

23.  Condition  in  policy- — Particular  account 
of  loss — Failure  to  furnish — Finding  of  jury 
— Evidence.] — ^A  policy  required  that  in  case 
of  loss  the  insured  should,  within  14  days, 
furnish  as  particular  an  account  of  the  pro- 
perty destroyed,  &c.,  as  the  nature  and  cir- 
cumstances of  the  case  would  admit  of.  The 
property  of  N.,  insured  by  this  policy,  was 
destroyed  by  fire  and  in  lieu  of  the  required 
account  he  delivered  to  the  agent  of  the  in- 
surers an  affidavit  in  whidi.  after  stating  the 
general  character  of  the  proper^  insured,  he 
swore  that  his  invoice  book  had  been  burned 
and  he  had  no  adequate  means  of  estimating 
the  exact  amount  of  his  loss,  but  that  he  had 
made  as  careful  an  estimate  as  the  nature  and 
circumstances  of  the  case  would  admit  of,  and 
found  the  loss  to  be  between  $3,000  and  $4,- 
000.  An  action  on  the  policy  was  defended 
on  the  ground  of  non-compliance  with  condi- 
tion. On  trial  the  jury  answered  all  the 
questions  submitted  to  them,  except  two,  in 
favour  of  N.  These  questions,  whether  or  not 
N.  could  have  made  a  tolerably  complete  list 
of  the  contents  of  his  store  immediately  be- 
fore the  fire,  and  whether  or  not  he  delivered 
as  particular  an  account,  &c.,  were  not  an- 
swered. The  trial  judge  gave  judgment  in 
favour  of  N.,  which  the  court  en  banc  re- 
versed, and  ordered  judgment  to  be  entered 
for  the  company.  Held,  affirming  the  decision 
appealed  from  (25  N.  S.  Rep.  317),  that  as 
the  evidence  conclusively  shewed  that  N.,  with 
the  assistance  of  his  clerk,  could  have  made  a 
tolerably  correct  list  of  the  goods  lost,  the 
condition  was  not  complied  with.  Held,  fur- 
ther, that  as  under  the  evidence  the  jury  could 
not  have  answered  the  questions  they  refused 
to  answer  in  favour  of  N.,  a  new  trial  was 
unnecessary,  and  judgment  was  properly  en- 
tered for  the  company.  Nixon  v.  Queen  Ins. 
Co.,  xxiii.,   26. 

24.  Condition  against  assigning  policy  — 
Breach  of  condition.} — ^A  condition  in  a  policy 
provided  that  if  the  policy  or  any  interest 
therein  should  be  assigned,  parted  with,  or  in 
any  way  incumbered,  the  insurance  should  be 
absolutely  void,  unless  the  consent  of  the  com- 
pany thereto  was  obtained  and  indorsed  on 
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the  policy.  S.  insured  under  the  policy  as- 
signed, by  way  of  chattel  mortgage,  all  the 
property  insured  and  all  policies  of  insurance 
thereon,  and  all  renewals  thereof  to  a  creditor. 
At  the  time  of  assignment  S.  had  other  insur- 
ance on  the  proi>erty,  the  policies  of  which  did 
not  prohibit  assignment.  The  consent  of  the 
company  to  the  transfer  was  not  obtained  and 
indorsed  on  the  policy.  Held,  affirming  the 
decision  appealed  from  (26  N.  S.  Rep.  20), 
that  the  mortgage  of  the  policy  by  S.,  without 
such  consent,  made  it  void,  and  he  could  not 
recover  the  amount  insured  in  case  of  loss. 
Salterio  v.  City  of  London  Fire  Ins,  Co., 
xxiii..  32, 

25.  Condition  in  policy  —  Change  of  title 
in  property^  insured- — Chattel  mortgage.'] — ^A 
policy  provided  that  in  the  event  of  any  sale, 
transfer  or  change  of  title  in  the  property  in- 
sured the  liability  of  the  company  should 
thenceforth  cease;  that  the  policy  should  not 
be  assignable  without  the  consent  of  the  com- 
pany indorsed  thereon,  and  that  all  incumb- 
rances effected  by  the  assured  should  be  noti- 
fied within  15  days  therefrom.  Held,  reversing 
the  decision  appealed  from  (26  N.  S.  Rep. 
16)  that  giving  a  chattel  mortgage  on  the  pro- 
perty insured  was  not  a  sale  or  transfer  with- 
in the  meaning  of  this  condition,  but  it  was 
a  "  change  of  title  "  which  avoided  the  policy. 
Sovereign  Ins.  Co.  v.  Peters  (12  Can.  S.  C. 
R.  33)  distinguished.  Held,  further,  that  it 
was  an  incumbrance  even  if  the  condition 
meant  an  incumbrance  on  the  policy.  Citi- 
zens* Ins.  Co.  V.  8alteri0f  xxiii.,  155. 

26.  Conditions  in  policy — Breach — Waiver 
— Recognition  of  existing  risk  after  breach — 
Authority  of  agent.] — A  policy  on  a  factory 
and  machinery  contained  a  condition  making 
it  void  if  the  property  was  sold  or  conveyed, 
or  the  interest  of  the  parties  therein  changed. 
Held,  affirming  the  decision  of  the  Supreme 
Court  (N,  B.)  that  by  a  chattel  mortgage, 
given  by  the  accfused  on  the  said  property, 
his  interest  therein  was  changed  and  the  policy 
forfeited  under  said  condition.  Held,  further, 
that  an  agent  with  powers  limited  to  receiv- 
ing and  forwarding  applications  for  insurance 
had  no  authority  to  waive  a  forfeiture  caused 
by  such  breach.  Torrop  v.  Imperial  Fire  Ins. 
Co.,  xxvi..  585. 

27.  Conditions  of  policy  —  Notice — Proofs 
of  loss  —  Change  in  risk.] — ^Where  a  condi- 
tion in  a  policy  provided  that  any  change  ma- 
terial to  the  risk,  within  the  ctontrol  or  knowl- 
edge of  the  insured  should  avoid  the  policy, 
unless  notice  was  given  to  the  contrary:  — 
Held,  that  changing  the  occupation  of  the 
insured  premises  from  a  dwelling  into  an  hotel 
was  a  change  material  to  the  risk  within  the 
meaning  of  this  condition.  (See  Q.  R.  5  Q. 
B.  434).  Guerin  v.  Manchester  Fire  Ins. 
Co.,  xxix.,  139. 

28.  Condition  in  policy  —  Notice  of  subse- 
quent insurance — Inability  of  assured  to  give 
notice.] — By  a  condition  in  a  policy  the  in- 
sured was  forthwith  "  to  give  notice  to  the 
company  of  any  other  insurance  on  the  same 
property,  and  have  a  memo,  thereof  indorsed 
on  the  policy ;  otherwise  the  policy  would  be 
void,  provided  that  if  sucli  notice  should  be 
given  after  it  issued  the  company  had  the 
option  to  continue  or  cancel  it.  Held,  affirm- 
ing the  judgment  of  the  Supreme  CJourt  (N. 
B.),  that  this  condition  did  not  apply  to  a 
case  in  which  the  application  for  other  insur- 
ance was  accepted  on  the  day  on  whch   the 


property  insured  was  destroyed  by   fire  and 
notice  of  such   acceptance  did  not  reach  the 
assured    until    after    the    loss.      Commercial 
Union  Assur.  Co.  v.  Temple,  xxix.,  206. 
See  Nos.  29  and  30,  infra. 

29.  Insurance  against  fire — Condition  in 
policy  —  Interest  of  insured  —  Mortgagor  as 
owner  —  Further  insurance.] — By  a  condi- 
tion in  a  policy  of  insurance  against  fire  the 
policy  was  to  become  void  "  if  the  assured  is 
not  the  sole  and  unconditional  owner  of  the 
property  ...  or  if  the  interest  of  the 
assured  in  the  proi)erty  whether  as  owner, 
trustee  .  .  .  mortgagee,  lessee  or  other- 
wise is  not  truly  stated.'^  Held,  that  a  mort- 
l^agor  was  sole  and  unconditional  owner  with- 
in the  terms  of  said  condition. — By  another 
condition  the  policy  would  be  avoided  if  the 
assured  should  have  to  obtain  other  insurance, 
whether  valid  or  not,  on  the  property.  The 
assured  applied  for  other  insurance,  but  be- 
fore being  notified  of  the  acceptance  of  his 
application  the  premises  were  destroyed  by 
fire.  Held,  that  there  was  no  breach  of  said 
condition.  Commercial  Union  Assurance  Co. 
v.  Temple  (29  Can.  S.  C.  R.  206)  followed. 
— The  judgment  appealed  from  (35  N.  B. 
Rep.  171)  was  affirmed.  Western  Assurance 
Co.  V.  Temple,  xxi.,  373. 

See  No.  28,  ante,  and  No.  30,  infra. 

30.  Insurance  against  fire  —  Condition  in 
policy  —  Interest  of  insured  —  Mortgagor  as 
owner — Further  insurance — Estoppel--Plead- 
ing.] — ^By  a  Condition  in  a  policy  of  insurance 
against  fire  the  policy  was  to  become  void  "if 
the  assured  is  not  the  sole  and  unconditional 
owner  of  the  property  .  ...  or  if  the  in- 
terest of  the  assured  in  the  property,  whether 
as  owner^  trustee  .  .  .  mortgai«e.  lessee 
or  otherwise,  is  not  truly  stated."  Held,  that 
a  mortgagor  was  sole  and  unconditional  owner 
withiA  the  terms  of  said  condition. — By  an- 
other condition  the  policy  would  be  avoided 
if  the  assured  should  have  or  obtain  other  in- 
surance, whether  valid  or  not,  on  the  property. 
The  assured  applied  for  other  insurance,  but 
before  being  notified  of  the  acceptance  of  his 
application  the  premises  were  destroyed  by 
fire.  Held,  that  there  was  no  breach  of  said 
condition.  Commercial  Union  Assurance  Co.  v. 
Temple  (29  Can.  S.  C.  R.  206)  followed.— 
In  one  count  of  his  declaration  plaintiff  ad- 
mitted a  breach  of  said  condition,  but  alleged 
that  it  was  waived.  On  the  trial  counsel 
agreed  that  the  facts  proved  in  the  case 
against  the  Commercial  Union  should  be  taken 
as  proved  in  the  present  case.  These  facts 
shewed,  as  held  by  the  decision  in  the  previous 
case,  that  there  was  no  breach.  Held,  that  the 
agreement  at  the  trial  prevented  the  appellant 
company  from  claiming  that  respondent  was 
estopped  from  denying  that  there  had  been  a 
violation  of  the  condition. — The  judgment  ap- 
pealed from  (35  N.  B.  Rep.  171)  was  affirmed. 
Western  Assurance  Co.  v.  Temple,  xxi.,  373. 

See  Nos.  28  and  29,  ante. 

31.  Misrepresentation  —  Reference  to  plan 
— Breach  of  condition  —  Falsa  demonstratio 
— Ca  n  vasser — A  gen  cy. 

See  No.  77,  infra. 


4.  Condition  of  Policy. 

32.  Condition  of  policy  —  Loss  by  ewplo- 
sion — Fire  caused  by  explosion  —  Exemption 


679 


INSUEANCB,  FIBB. 


680 


from  liahUity.} — ^A  policfy  contained  a  condi- 
tion that  "  the  company  will  make  good  loss 
caused  by  the  explosion  of  coal  gas  in  a 
building  not  forming  part  of  gas  works,  and 
loss  by  fire  caused  by  any  other  explosion,  or 
by  lightning."  A  loss  occurred  by  the  drop- 
ping of  a  match  into  a  keg  of  gunpowder  on 
the  premises  insured,  the  damage  being  part- 
ly occasioned  by  the  explosion  of  the  gun- 
powder, and  partly  by  the  gunpowder  setting 
fire  to  the  stock  insured.  The  company  ad- 
mitted liability  for  damage  caused  by  fire, 
but  not  for  that  caused  by  explosion.  Held, 
reversing  the  judgment  appealed  from  (11 
Ont.  App.  R.  741),  Taschereau,  J.,  duhi- 
tanie,  that  the  company  were  not  exempt  by 
the  condition  in  the  policy  from  liability  for 
damage  caused  by  the  explosion.  Hohhs  v. 
Northern  Assurance  Co,;  Uohhs  v.  Guardian 
Assurance  Co,  xii.,  631. 

33.  Conditions  of  policy  —  yotice  —  Proofs 
0f  iQgg — Change  in  rish— -Insurable  interest — 
Mortgage  dause  —  Arbitration  —  Condition 
precedent  —  Foreign  statutory  conditions  — 
R,  8.  O.  (1S97)  c.  20n.  s.  168— Transfer  of 
mortgage  —  Assignment  of  rights  after  loss — 
Sionification  —  Arts.  1571.  W5,  2m.  2W 
2574.  2516  C,  C.  —  Right  of  act^on^ 
—  Where  a  condition  in  a  policy  of 
insurance  against  fire  provided  that  any 
change  material  to  the  risk  within  the 
control  or  knowledge  of  the  insured  should 
avoid  the  policy,  unless  notice  was  given  to 
the  company:  Held,  that  changing  the  occu- 
pation of  the  insured  premises  from  a  dwell- 
ing to  a  hotel  was  a  change  material  to  the 
risk  within  the  meaning  of  this  condition. — 
A  mortgagee  of  insured  premises  to  whom  pay- 
ment is  to  be  made  in  case  of  loss  "  as  his  in- 
terest may  appear"  cannot  recover  on  the 
policy  when  his  mortgage  has  been  assigned 
and  he  has  ceased  to  have  any  interest  therein 
St  the  time  of  the  loss. — In  the  Province  of 
Quebec  an  assignment  of  rights  under  a  pol- 
icy of  insurance  is  ineffectual  unless  si^ifi- 
cation  thereof  has  been  made  in  compliance 
with  the  provisions  of  article  1571  of  the 
Civil  Code. — ^Where  a  condition  in  a  policy 
provided  that  no  action  should  be  maintain- 
able against  the  company  for  any  claim  under 
the  policy  until  after  an  award  should  have 
been  obtained  in  the  manner  therein  pro- 
vided fixing  the  amount  of  the  claim: — Held, 
that  the  making  of  such  award  was  a  condi- 
tion precedent  to  any  right  of  action  to  re- 
cover a  claim  for  loss  under  the  policy. — 
Quoire,  per  Taschereau,  J.  Do  Ontario  statu- 
tory conditions  printed  on  the  back  of  a  policy 
issued  in  Quebec  and  not  referred  to  in 
the  body  of  the  policy,  form  part  of  the  ooti- 
tract  between  the  parties?  Gucrin  v.  The 
Manchester  Assur.  Co.  xxix.,   139. 

34.  Condition  in  policy  —  Notice  of  subse- 
quent insurance  —  Inability  of  assured  to 
give  notice.^ — ^By  condition  in  a  policy,  insur- 
ed was  **  forthwith "  to  give  notiCfe  to  the 
company  of  any  other  insurance  made,  or 
which  might  afterwards  be  made,  on  the  same 
property  and  have  a  memorandum  thereof  in- 
dorsed on  the  policy,  otherwise  the  policy 
would  be  void;  provided  that  if  such  notice 
should  be  given  after  it  issued  the  company 
had  the  option  to  continue  or  cancel  it.  Held, 
affirming  the  judgment  of  the  Supreme  Court 
(N.  B.).  that  this  condition  did  not  apply  to 
a  case  in  which  the  applicfation  for  other  in- 
surance was  accepted  on  the  day  on  which 
the  property   insured  was  destroyed   by  fire 


and  notice  of  such  acceptance  did  not  reach 
the  assured  until  after  tne  loss.     Commercial 
Union  Assur.  Co.  v.  Temple,  xxix.,  206. 
See  Nos.  28,  29  and  30,  ante. 

35.  Condition  in  policy  —  Time  limit  for 
submitting  particulars  of  loss—4Jondition  pre- 
cedent —  Waiver  —  Authority  of  agent.'\ — 
A  condition  in  a  policy  provided  that  assured 
**is  to  deliver  within  15  days  after  the  fire, 
in  writing,  as  particular  an  account  of  the 
loss  as  the  nature  of  the  case  permits."  Held, 
following  Employers*  Liability  Assur.  Corpo- 
ration V.  Taylor  (29  Can.  S.  C.  R.  104>.  and 
reversing  the  judgment  appealed  from  (31  N. 
S.  Rep.  348),  that  compliance  with  this  pro- 
vision was  a  condition  precedent  to  an  action 
on  the  policy.  Held,  also,  that  a  person  not 
an  officer  of  the  insurance  company  appointed 
to  investigate  the  loss  and  report  thereon  to 
the  company,  was  not  an  agent  of  the  latter 
having  authority  to  waive  compliance  with 
such  condition,  and  if  he  had  such  authority 
he  could  not,  after  15  days  had  expired,  ex- 
tend the  time  without  express  authority  from 
his  principal.  Held,  further,  that  <3ompIiance 
with  the  condition  coultf  not  in  any  case  be 
waived  unless  the  waiver  was  clearly  ex- 
pressed in  writing  signed  by  the  company's 
manager  in  Montreal,  as  required  by  another 
condition  in  the  policy.  Atlas  Assur.  Co.  v. 
Brownell,  xxix.,  537. 

36.  Condition  in  policy  —  Ship  insured 
"  whUe  running  "  —  Variation  from  statutory 
conditions.'] — ^A  policy  issued  in  1895  insured 
the  hull  of  the  SS.  Baltic,  including  engines, 
&c.,  "  whilst  running  on  the  inland  lakes, 
rivers  and  canals  during  the  season  of  naviga- 
tion. To  be  laid  up  in  a  place  of  safety  dur- 
ing winter  months  from  any  extra-hazardous 
building."  The  Baltic  was  laid  up  in  1893 
and  was  never  afterwards  sent  to  sea.  In 
1896  she  was  destroyed  by  fire. — Held^  re- 
versing the  judgment  appealed  from  (25  Ont. 
App.  K.  393)  tnat  the  policy  never  attached; 
that  the  steamship  was  only  insured  while 
employed  on  inland  waters  during  the  naviga- 
tion season  or  laid  up  in  safety  during  the 
winter  months. — Held,  also,  that  the  above 
stipulation  was  not  a  condition  but  rather  a 
description  of  the  subject  matter  of  the  in- 
surance, and  did  not  come  within  s.  115  of 
the  Ontario  Insurance  Act  relating  to  varia- 
tions from  statutory  conditions.  London 
Assur.  Corporation  v.  Great  Northern  Transit 
Co.,  xxix.,  677. 

37.  Termination  of  policy  —  Surrender — 
Waiver  —  Estoppel  —  Husband  and  wife  — 
Insurable  interest  —  Tenant  for  life  —  Dam- 
ages— PraC  tice — Pa  rtics. 

See  No.  82.  infra, 

38.  Application  —  Transfer  of  interest  — 
Property  in  goods  —  Construction  of  agree- 
ment —  Warranty  —  Pleading  —  Evidence 
— Findings  of  jury. 

See  No.  78,  infra. 

39.  Condition  of  policy  —  Proof  of  loss  — 
Waiver — Acts  of  officials. 

See  No.  2,  ante. 


5.  CJONDITIOW  Pbbcedent. 

40.  Payment  of  loss  —  Notice  of  claim — 
Mutual  Insurance   Company — Statutory  con- 
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ditions,'\ — ^A  policy  issued  by  a  mutual  insur- 
ance company  is  not  subject  to  the  Uniform 
Conditions  Act.  R.  S.  O.  (1877)  c.  162,  and 
in  such  a  policy  where  the  loss  is  payable  only 
within  three  months  after  notice  by  insured 
according  to  the  provisions  of  36  Vict.  c.  44, 
s.  52  (Ont.),*  the  company  are  entitled  to 
three  months  from  the  date  of  the  furnishing 
of  the  claim  papers  before  being  subject  to  an 
action,  and  that  therefore  an  action  institut- 
ed more  than  three  months  after  notice  of 
the  loss,  but  only  51  days  after  the  filing  of 
the  claim  papers  in  conformity  with  the  sta- 
tute had  been  prematurely  brought.  Ballagh 
v.  Royal  Mutual  Fire  Ins.  Co  (5  Ont.  App. 
R.  87)  approved.  Judgment  appealed  from 
(4  Ont.  App.  R.  298)  reversed.  Mutual  Fire 
In;  Co,  of  Wellington,  v.  Frey,  v.  82. 
*R.  S.  O.  (1877)  c.  ICl,  s.  56. 

41.  Arbitration  and  award  —  Condition 
precedent.'^ — Where  a  condition  in  the  policy 
provided  that  no  action  should  be  maintain- 
able against  the  company  for  any  claim  un- 
der the  policy  until  after  an  award  should 
have  been  obtained  in  the  manner  therein 
provided  fixing  the  amount  of  the  claim  :^— 
Held,  that  the  making  of  such  award  was  a 
condition  precedent  to  any  right  of  action  to 
recover  a  claim  for  loss  under  the  policy. 
(See  Q.  R.  5  Q.  B.  434)  Querin  v.  Man- 
chester Fire  Assur.  Co.,  xxix.,  139. 

42.  Construction  of  contract  —  "  Unta  "— 
Condition  precedent  —  Waiver  —  Estoppel — 
Authority  of  agent.] — Conditions  of  a  policy 
required  proofs  &c.,  within  14  days  after  loss, 
and  provided  that  no  claim  should  be  payable 
for  a  specified  time  after  the  loss  should  have 
been  ascertained  and  proved  in  accordance 
with  this  condition.  There  were  two  subse- 
quent clauses  providing  respectively  that  until 
such  proofs  were  produced  no  money  should  be 
payable  by  the  insurer,  and  for  forfeiture  of 
all  rights  of  the  insured  if  the  claim  should 
not,  for  the  space  of  three  months  after  the 
occurrence  of  the  fire,  be  in  all  respects  veri- 
fied in  the  manner  aforesaid.  Held,  reversing 
the  judgment  appealed  from  (31  N.  S.  Rep. 
337)  that  the  condition  as  to  the  production 
of  proofs  within  14  days  was  a  condition  pre- 
cedent to  the  liability  of  the  insurer ;  that  the 
force  of  the  word  *'  until  "  in  the  subsequent 
clause  could  not  give  to  the  omission  to  pro- 
duce such  proofs  within  the  time  spedfied. 
the  effect  of  postponing  recovery  merely  until 
after  their  production,  and  that  the  clause  as 
to  forfeiture  after  three  months  did  not  ap- 
ply to  the  conditions  specially  required  to  be 
fulfilled  within  any  lesser  period. — Neither  the 
local  agent  for  soliciting  risks  nor  an  adjuster 
sent  for  the  purpose  of  investigating  the  loss 
under  a  policy  of  fire  insurance,  has  authority 
to  waive  compliance  with  conditions  precedent 
to  the  insurer's  liability  or  to  extend  the  time 
thereby  limited  for  their  fulfilment,  and  as  the 
policy  in  question  specially  required  it,  there 
could  be  no  waiver  unless  by  indorsement  in 
writing  upon  the  policy  signed  as  therein 
specified.  Atlas  Assur.  Co.  v.  Brownell  (29 
(Jan.  S.  0^R  637)  followed.  Commercixil 
Union  Assur,  Co.  v.  Margeson,  xxix.,  601. 

43.  Proofs  of  loss  —  Change  in  risk  —  No- 
tice —  Insurable  interest  —  Mortgage  clause 
— Arbitration  —  Condition  precedent  —  For- 
eign statutory  conditions — Transfer  of  mort- 
gage— Assignment  of  rights  after  loss — Signi- 
fication. 

Bee  No.  33,  ante. 


44.  Time  limit  for  proofs  of  loss  —  Condi- 
tion precedent  —    Waiver  —    Authority  of , 
agent. 

See  No.  35,  ante. 


6.  Condition  of  Statute. 

45.  Mutual  insurance  company  —  Contract 
— Termination  —  Notice  —  Statutory  condi- 
tions-^R.  8.  O.  (1887)  c.  167— Waiver  — 
Estoppel.'] — ^B.  applied  to  a  mutual  company 
for  insurance  on  his  property  for  4  years, 
undertaking  to  pay  amounts  required  from 
time  to  time,  and  a  4  months'  note  for  the 
first  premium.  He  received  a  receipt  begin- 
ning as  follows :  **  Received  from  B.  an  un- 
dertaking for  the  sum  of  $4G.50,  being  the 
premium  for  an  insurance  to  the  extent  of 
$1,500  on  the  property  described  in  his  appli- 
cation'of  this  date"  and  then  providing  that 
the  company  could  cancel  the  contract  at  any 
time  within  50  days  by  notice  mailed  to  the 
applicant,  and  that  non-receipt  of  a  policy 
within  50  days,  with  or  without  notice, 
should  be  absolute  evidencte  of  rejection  of 
the  application.  No-  notice  of  rejection  was 
sent  to  B.  and  no  policy  was  issued  within  the 
time  which  expired  March  4,  1891.  On  April 
17th  B.  received  a  letter  from  the  manager 
asking  him  to  remit  funds  to  pay  his  note 
maturing  May  15.  He  did  so  and  his  letter  of 
remittance  crossed  another  from  the  manager, 
mailed  at  Owen  Sound,  April  20th.  rejecting 
his  application  and  returning  the  undertaking 
and  note.  On  April  24  the  property  was  de- 
stroyed by  fire.  B.  notified  the  manager  by 
telegraph  and  on  April  29th  the  latter  wrote, 
returning  the  money  remitted  by  B.,  who 
afterwards  sent  it  again  to  the  manager  and 
it  was  again  returned.  B.  then  brought  ac- 
tion, which  was  dismissed.  A  new  trial  was 
ordered  by  the  Divisional  Court,  and  afl5rmed 
by  the  Court  of  Appeal.  Held,  affirming  the 
decision  appealed  from  (22  Ont.  App.  R.  68), 
Gwynne,  J.,  dissenting,  that  there  was  a  valid 
contract  by  the  company  with  B.  for  insur- 
ance for  4  years;  that  the  statutory  condi- 
tions in  the  Ontario  Insurance  Act  (R.  S. 
O.  [1887]  c.  167)  governed  such  contract, 
though  not  in  the  form  of  a  policy;  that  if 
the  provision  as  to  non-receipt  of  a  policy 
within  50  days  was  a  variation  of  the  statu- 
tory conditions,  it  was  ineffectual  for  non- 
compliance with  condition  115  requiring  varia- 
tion to  be  written  in  a  different  coloured  ink 
from  the  rest  of  the  document,  and  if  it  had 
been  so  printed  the  condition  was  unreason- 
able; and  that  such  provision,  though  the 
non-receipt  of  the  policy  might  operate  as  a 
notice,  was  inconsistent  with  condition  19, 
which  provides  that  notice  shall  not  operate 
until  7  days  after  its  receipt.  Held,  also,  that 
there  was  some  evidence  for  the  jury  that  the 
company,  by  demanding  and  receiving  payment 
of  the  note,  had  waived  the  right  to  cancel 
the  contract,  and  were  estopped  from  denying 
that  B.  was  insured.  Dominion  Orange  Mutual 
Fire  Ins.  Association  v.  Bradt,  xxv.,  154. 

46.  Policy  of  insurance  —  Statutory  condi- 
tions —  Variations  —  Co-tn«Mrance.]— The 
co-insurance  clause  printed  as  a  variation 
from  the  statutory  conditions  in  a  policy  of 
insurance  against  fire,  requiring  the  insured 
in  consideration  of  a  reduced  premium  to  keep 
the  property  covered  by  other  policies  to  at 
least  75  per  cent,  of  its  value,  will  not  be  pro- 
nounced unjust  and  unreasonable  within  the 
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meaning  of  s.  115  of  the  Ontario  Insurance 
Act  (R.  S.  O.  [1887]  c.  167).  Judgment  ap- 
pealed from  (27  Ont.  App.  R.  373)  affirmed, 
Eckardt  v.  Lancashire  Ina.  Co,,  xxxi.,  72. 

47.  Constitutional  law  —  Trade  and  com- 
merce —  Jurisdiction  of  local  legislature  — 
OminMion  of  statutory  conditions  —  Option  of 
insured. 

See  No.  68,  infra, 

48.  Representation  by  insured  —  Descrip- 
tion of  property  —  Error  in  policy  —  Con- 
tract —  Statutory  condition  —  Variation  — 
Arbitration  —  Waiver, 

See  No.  93,  infra, 

49.  Proofs  of  loss  —  Change  in  risk  — 
Notice  —  Insurable  interest  —  Mortgage 
clause  —  Arbitration  —  Condition  precedent 
— Foreign  statutory  conditions  —  Transfer  of 
mortgage — Assignment  of  rights  after  loss — 
Signification. 

See  No.  83,  ante, 

50.  Condition  in  policy  ^—  Ship  insured 
"  while  running  " — Variation  from  statutory 
condition. 

See  No.  36,  ante. 

51.  Renewal  of  fire  policy  —  Void  meroan- 
Ule  risk — Mortgage  dause. 

See  No.  54,  infra. 

52.  Application  —  Untrue  statement  —  Ma- 
teriality— Statutory  condition. 

See  No.  9i,  infra. 


7  CONTRACT  OP  Insurance.  . 

53.  Construction  of  policy  —  Asylum  for 
insane  —  Main  building  —  Annew,]  —  The 
Asylum  for  the  Insane,  London,  consists  of 
a  centre  building  containing  all  necessary  ac- 
commodation for  patients,  a  kitchen,  laundry, 
and  engine-room  built  of  brick  and  roofed 
with  slate  situate  some  50  feet  to  the  rear  of 
the  middle  of  the  centre  building,  and  connected 
with  it  by  a  passageorcovered  way  with  brick 
walls  about  10  feet  high,  roofed  with  slate 
and  with  a  tramway  to  convey  food  from  the 
kitchen  to  the  southern  portion  of  the  centre 
building.  A  policy  of  insurance  against  fire 
insured  the  "main  building."  Held,  affirming 
the  Court  of  Appeal  for  Ontario,  that  the 
policy  covered  the  kitchen,  laundry  and  en- 
gine-room. JiJtna  Ins,  Co.  v.  Attorney-Gen- 
eral of  Ontario,  xviii.,  707. 

54.  Fire  insurance  —  Void  policy  —  Re- 
newal —  Mortgage  clause.'\ — By  s.  167  of  the 
Ontario  Insurance  Act  a  mercantile  risk  can 
only  be  insured  for  one  year  and  may  be  re- 
newed by  a  renewal  receipt  instead  of  a  new 
policy.  Held,  reversing  3  Ont.  L.  R.  127  and 
restoring  the  trial  judgment  (32  O.  R.  369), 
Girouard,  J.,  contra,  that  the  renewal  is  not 
a  new  contract  of  insurance.  Therefore  where 
the  original  policy  was  void  for  non-disclosure 
of  prior  insurance  the  renewal  was  likewise  a 
nullity  though  the  prior  insurance  had  ceased 
to  exist  in  the  interval.  Held,  per  Girouard, 
J.,  that  the  renewal  was  a  new  contract  which 
was  avoided  by  non-disclosure  of  the  conceal- 
ment in  the  application  for  the  original  policy. 
— ^The  mortgage  clause  attached  to  a  policy 
of  insurance  against  fire  which  provided  that 
*"  the  insurance  as  to  the  interest  only  of  the 


mortgagees  therein  shall  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property  insured.  &c.,"  applies  only  to 
nets  of  the  mortgagor  after  the  policy  comes 
into  operation  and  cannot  be  Invoked  as 
against  the  concealment  of  material  facts  by 
the  mortgagor  in  his  application  for  the  pol- 
icy. Qutere,  Would  the  mortgage  clause  en- 
title the  mortgagee  to  bring  an  action  in  his 
own  name  alone  on  the  policy?  Liverpool  d 
London  d  Olobe  Ins.  Co.  v.  The  Agricultural 
Savings  and  Loan  Co.,  xxxiii.,  94. 

55.  Interim  receipt  —  Variation  in  descrip- 
tion of  premises  —  Authority  of  agent — Con- 
struction of  contract. 

See  No.  75.  infra. 

56.  Risk  on  building  and  stock  for  separate 
amounts  —  Misstatement  —  Incumbrances — 
Condition  of  policy  —  Indivisibility  of  con- 
tract. 

See  No.  91,  infra. 

57.  Trust  assignment  —  Conditions  in  pol- 
icy —  Notice  to  anent — Loss  payable  to 
creditors — Right  of  action — Contract. 

See  No.  17,  ante. 

58.  Appointment  of  agent  —  Delegation  of 
authority  —  Interim  receivt  —  Contract  bind- 
ing on  company. 

See  Principal  and  AofcNT.  3. 

59.  Condition  of  policy  —  Loss  by  explo- 
sion —  Fire  caused  by  explosion  —  Exemption 
from  liability. 

See  No.  32,  ante. 

60.  Representation  by  insured  —  Descrip- 
tion of  property  —  Error  in  policy  —  Con^ 
tract  —  Statutory  condition  —  Variation  — 
Arbitration  —  Waiver. 

See  No.  93,  infra. 

61.  **  Mortgage  clause  " — Payment  to  mort- 
gagee —  Liability  of  insurer  to  insured  — 
Subrogation  in  rights  of  mortgagee — Release 
of  mortgage. 

See  No.  71,  infra, 

62.  Application  —  Transfer  of  interest — 
Propertjf  in  goods  —  Construction  of  agree- 
ment— Warranty  —  Pleading  —  Evidence-^, 
Findings  of  jury. 

See  No.  78,  infra. 

63.  Mutual  insurance  company  —  Contract 
— Termination  —  Notice  —  Statutory  condi- 
tions— Waiver — Estoppel. 

See  No.  45.  ante. 

64.  Condition  in  policy  —  Ship  insured 
** while  running** — Variation  from  statutory 
condition. 

See  No.  86,  ante. 

65.  Construction  of  contract — "  UntU  ** — 
Condition  precedent  —  Waiver — Estoppel  — 
Authority  of  agent. 

See  No.  42,  ante. 


8.  FoBEioN  Law. 

66.  Statutory  conditions  —  Foreign  law — 
R.  S.  O.  (1897)  c.  20S,  s.  168.  —Quisre,  per 
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Taschereau.  J.  Do  Ontario  statutory  condi- 
tions printed  on  the  back  of  a  policy  issued  in 
Quebec  and  not  referred  to  in  the  body  of  the 
policy,  form  part  of  the  contract  between  the 
parties?  (See  Q.  R.  5  Q.  B.  434.)  Chierin  v. 
Manchester  Fire  Assce,  Co.,  xxix.,  139. 
See  No.  68,  infra. 


9.  Fraud. 

67.  Condition  of  policy — Fraudulent  state- 
ment— Proof  of  fraud — Presumption — Assign- 
ment of  policy — Fraud  hy  assignor. ^ — Where 
an  insurance  policy  is  to  be  forfeited  if  the 
claim  is  in  any  respect  fraudulent,  it  is  not 
essential    that   the   fraud   should   be   directly 

S roved ;  it  is  sufficient  if  a  clear  case  is  estab- 
shed  by  presumption,  or  interference,  or  by 
circumstantial  evidence. — ^The  assignee  of  the 
policy  cannot  recover  on  it  if  fraud  is  estab- 
lished against  the  assignor.  North  British  and 
Mercantile  Ins.  Co.  v.  Tourville,  xxv.,  177. 


10.  Legisultive  Jubisdiction. 

68.  Constitution  law — Trade  and  commerce 
— Jurisdiction  of  local  legislatures — B.  N.  A. 
Act,  1867,  ss.  91,  92— R.  8.  O.  (1877)  c.  162 
— -Omission  of  statutory  conditions — Option  of 
insured.]—'*  The  Fire  Insurance  Act,*'  R.  S. 
O.  (1877)  c.  162,  was  not  ultra  vires  of  the 
Legislature  of  Ontario  and  applies  to  all  fire 
insurance  companies  licensed  to  carry  on  in- 
surance business  in  Canada,  taking  risks  on 
property  within  the  Province  of  Ontario. — 
The  statute  in  question,  prescribing  conditions 
incidental  to  insurance  contracts,  relating  to 
property  situate  in  Ontario,  was  not  a  regula- 
tion of  trade  and  commerce  within  the  mean- 
ing of  the  words  of  s.-s.  2,  s.  91,  B.  N.  A. 
Act.  1867 — An  insurer  in  Ontario  who  has 
not  printed  on  the  policy  or  contract  of  insur- 
ance the  statutory  conditions  in  the  manner 
indicated  in  the  statute,  cannot  set  up  against 
the  insured  his  own  conditions  or  the  statu- 
tory conditions,  but  in  such  a  case,  the  insured 
alone  is  entitled  to  avail  himself  of  any  statu- 
tory condition.  (The  judgments  appealed 
from  were  affirmed,  Taschereau  and  Gwynne. 
JJ.,  dissenting.)  —  Per  Taschereau  and 
Gwynne.  JJ.  The  power  to  legislate  upon  the 
subject  matter  of  insurance  is  vested  exclu- 
sively in  the  Dominion  Parliament  by  virtue 
of  its  power  to  pass  laws  for  the  regulation 
of  trade  and  commerce  under  s.  91  of  the  B. 
N,  A.  Act.  1867.  The  Citizens'  Ins.  Co.  v. 
Parsons;  The  Queen  Ins.  Co.  v.  Parsons; 
Western  Ins.  Co.  v.  Johnston,  iv.,  215. 

On  appeal  to  the  Privy  Council,  the  judg- 
ment was  affirmed  in  respect  to  the  validity 
of  the  provincial  statute,  but  on  the  merits  it 
was  reversed.     (7  App.  Cas.  96.) 

And  see  No.  66,  ante. 


11.  Mistake. 

69.  Representation  hy  insured — Description 
of  property-^Error  in  policy — Contract — Sta- 
tutory condition  —  Variation — Arbitration — 
Waiver. 

See  No.  93,  infra. 


70.  Proofs  of  loss — Change  in  risk — Notice 
— Insurable  interest — Mortgage  clause — Arbi- 
tration— Condition  precedent — Foreign  statu- 
tory conditions  —  Transfer  of  mortgage — As- 
signment of  rights  after  loss — Signification. 
See  Nos.  33  ante,  72,  73,  infra. 


12.  Mortgage  Clause. 

71.  Payment  of  loss  to  mortgagee  —  Claim 
of  non-liability  towards  mortgagor — Subroga- 
tion of  insurer  to  rights  of  mortgagee — Re- 
lease of  mortgage.]  —  Mortgagee  insured  the 
mortgaged  Droperty  to  the  extent  of  its  claim 
thereon  under  a  covenant  in  the  mortgage  for 
insurance  on  the  mortgaged  premises  in  a  sum 
not  less  than  the  amount  of  the  mortgage. 
The  policy  issued  in  the  name  of  the  mort* 
gagor  with  a  condition  that  whenever  the  in- 
surance company  should  pay  tne  mortgagees 
for  any  loss  thereunder  and  claimed  that  as  to 
the  mortgagor  no  liability  therefor  existed, 
the  company  should  be  subrogated  to  all  the 
rights  of  the  mortgagees  under  all  securities 
held  collateral  to  the  mortgage  debt  to  the 
extent  of  such  payment.  A  loss  having  oc- 
curiied  the  company  paid  the  insurance  to  the 
mortgagees  and  the  mortgagor  claimed  that 
his  mortgage  was  thereby  discharged.  The 
company  disputed  this  contention  and  insisted 
that  they  were  subrogated  in  the  rights  of  the 
mortgagees  under  the  condition.  In  an  action 
to  compel  the  company  to  discharge  the  mort- 
gage, the  Court  of  Appeal  (15  Ont.  App.  Cas. 
421),  affirming  the  trial  court  (14  O.  R.  322), 
held,  inter  alta,  that  the  right  of  an  insurer 
to  subrogation  in  such  a  case  depended  upon 
whether  or  not  there  was  a  good  defence 
against  the  claim  of  the  mortgagor  who,  as 
between  himself  and  the  insurer,  was  the 
party  insured,  and  that  the  payment  inured 
to  the  benefit  of  the  mortgagor  as  the  company 
in  making  it  dealt  with  the  mortgagees  as  an 
agent  for  the  mortgagor.  The  Supreme  Court 
affirmed  the  judgment  appealed  from,  and  dis- 
missed the  appeal  with  costs,  Patterson,  J., 
taking  no  part  in  the  judgment.  [See  note 
below.] — Held,  per  Taschereau  and  Gwynne, 
JJ.,  that  the  insurance  effected  by  the  mort- 
gagees must  be  held  to  have  been  so  effected 
for  the  benefit  of  the  mortgagor  under  the 
policy,  and  the  subrogation  clause  which  was 
inserted  in  the  policy  without  the  knowledge 
and  consent  of  the  mortgagor  could  not  have 
the  effect  of  converting  the  policy  into  one 
insuring  the  interest  of  the  mortgagees  alone; 
that  the  interest  of  the  mortgagees  in  the 
policy  was  the  same  as  if  they  were  assignees 
of  a  policy  effected  with  the  mortgagor;  and 
that  the  payment  to  the  mortgagees  discharged 
the  mortgage. — ^Also,  that  the  company  were 
not  justified  in  paying  the  mortgagees  without 
first  contesting  their  liability  to  the  mortgagor 
and  establishing  their  indemnity  from  liabili- 
ty to  him ;  not  having  done  so  they  could  not, 
in  the  present  action,  raise  any  questions 
which  might  have  afforded  them  a  defence  in 
an  action  against  them  on  the  policy  by  the 
mortgagor.  Imperial  Fire  Ins,  Co.  v.  Bull, 
xviii.,  697. 

Note. — ^Reasons  for  the  decision  of  the  Su- 
preme Court  were  delivered  as  follows: 

FouBNlER,  J. — I  am  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  is  right  and 
should  be  affirmed,  and  this  appeal  dismissed 
with  costs.  Mr.  Justice  Fournier  also  an- 
nounced the  judgment  of  Strong,  J.,  who  was 
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absent  when  judgment  was  delivered,  saying 
that  His  Lordship  Mr.  Justice  Strong  con- 
curred in  the  decision  that  the  judgment  ap- 
pealed from  should  be  affirmed  and  the  appeal 
dismissed  with  costs. 

Taschebeau,  J. — I  am  of  opinion  to  dis- 
miss this  appeal  for  the  reasons  given  by  my 
brother  Gwynne.  I  also  refer  to  the  case  of 
Sovereign  Ins,  Co.  v.  Peters  (12  Can.  S.  C.  R. 
33),  where  this  court  has  already  dedded  that 
a  mortgage  of  a  property  insured  is  not  an 
assignment  which  renders  a  policy  void  under 
a  condition  that  an  assignment  without  notice 
to  the  company  should  void  the  policy. 

GwYNNE,  J.  —  The  grounds  upon  which  I 
desire  to  rest  my  judgment  are  as  follows. 
As  between  the  mortgagees  and  the  mortgagor 
the  mortgagees  were  bound  in  effecting  an  in- 
surance of  the  mortgaged  premises  to  effect 
one  for  the  benefit  of  the  mortgagor  in  respect 
of  his  interest  and  not  one  for  the  benefit  of 
the  mortgagees  themselves  and  in  respect  of 
their  interest.  The  policy  which  the  mort- 
gagees, under  their  obligation  to  the  mortgagor 
as  above,  did  effect  was  one  wherein  and 
whereby  the  mortgagor  is  the  person  expressed 
to  be  insured  with  a  provision  that  the  loss — 
that  is  to  say  the  insured  person's  loss,  if  any, 
is  payable  to  the  mortgagees.  TJnder  such  a 
provision  payment  to  the  mortgagees  of  any 
loss  sustained  by  the  mortgagor  would  be  a 
fulfilment  of  the  insurer's  covenant  with  the 
insured  as  expressed  in  the  policy.  A  policy 
so  expressed  cannot  became  converted  into  or 
be  construed  to  be  a  policy  wherein  and  where- 
by the  mortgagee  became  the  person  insured 
and  to  the  extent  of  his  own  interest  alone. 
The  subrogation  clause,  therefore,  which  with- 
out the  knowledge  and  consent  of  the  mort- 
gagor was  inserted  in  the  policy,  which  the 
mortgagees  under  their  obligation  to  the  mort- 
gagor as  above  stated  procured  to  be  entered 
into  by  the  Imperial  Fire  Insurance  Company 
with  the  mortgagor,  cannot  have  the  effect  of 
converting  the  policy,  framed  as  it  is  with  the 
mortgagor  as  the  insured  person  and  to  cover 
his  loss  in  case  the  insured  premises  should 
be  destroyed  or  damaged  bv  fire,  into  a  policy 
with  the  mortgagees  as  the  insured  persons 
and  to  cover  their  interest  in  case  of  injury 
by  fire  to  the  insured  premises.  —  The  policy 
in  the  present  case,  therefore,  must  be  read 
and  construed  as  one  wherein  and  whereby 
the  mortgagor  is  the  person  insured,  the  pay- 
ment of  the  amount  of  whose  loss,  if  any 
there  be,  being  made  to  the  mortgagees  will 
discharge  the  mortgage.  The  mortgagees'  in- 
terest in  the  policy  is  in  fact,  as  it  appears  to 
me,  precisely  the  same  as  if  the  mortgagees 
wei*e  assignees  of  a  policy  of  insurance  effected 
with  the  mortgagor.  A  subrogation  clause, 
therefore,  of  the  nature  of  that  inserted  in 
the  policy  cannot  be  appealed  to  by  the  mort- 
gagees or  any  person  Claiming  through  them 
as  against  the  mortgagor.  Payment  therefor 
by  the  insurance  company  to  the  mortgagees 
to  whom  by  the  policy  in  the  present  case  the 
mortgagor's  loss,  if  any,  was  made  payable, 
must  be  regarded  as  a  payment  made  in  pur- 
suance of  the  policv  and  on  account  of  the 
mortgagor,  who  is  the  person  expressed  to  be 
insured,  and  of  his  loss.  And  the  insurance 
company  after  such  payment  cannot  be  heard 
to  say  that  in  fact  they  paid  the  money  to  the 
mortgagees  as  upon  a  policy  of  insurance  with 
them  alone  to  clover  their  interest  only  which 
policy  is  contained  in  the  subrogation  clause 
of  which  the  mortgagor  knew  nothing. — If  un- 
der any  drcumstances  in  a  policy  framed  as  the 


present  one  is,  with  the  mortgagor  as  the  per- 
son expressed  to  be  insured,  such  a  subroga- 
tion clause  can  have  the  eftect  of  creating  a 
valid  (Contract  between  an  insurance  company 
and  a  mortgagee,  as  to  which  I  express  no 
opinion,  the  insurance  company  must,  I  think, 
contest  their  liability  with  the  mortgagor  and 
establish  their  indemnity  from  liability  to  him 
before  they  can  with  safety  pay  the  mortgagee 
under  the  subrogation  clause.  Upon  an  as- 
signment of  the  mortgage  by  the  mortgagees 
in  such  a  case,  it  may  oe  admitted  that  the 
insurance  company  like  any  other  assignee 
would  acquire  an  interest  in  the  mortage; 
but  the  insurance  company  in  the  present  case 
having  paid  the  amount  secured  by  the  policy 
to  the  mortgagees  under  a  policy  wherein  the 
mortgagor  was  expressed  to  be  the  person  in- 
sured and  which  contained  a  direction  that 
the  loss,  if  any,  that  is  of  the  mortgagor, 
should  be  paid  to  the  mortgagees,  the  company 
cannot  in  the  present  action  dispute  the  mort- 
gagor's right  to  have  recovered,  in  case  he  had 
Drought  an  action  on  the  policy,  upon  any 
ground  which  by  the  policy  created  a  forfei- 
ture of  it,  as  if  this  was  an  action  on  the 
policy  which  it  is  not,  nor  anything  of  the 
kind.  The  mortgagor  in  the  present  action 
simply  insists  that  the  mortgagees  have  re- 
ceived monies  from  the  insurance  company  in 
discharge  of  the  insurance  company's  liability 
to  the  mortgagor  under  the  policy,  and  the 
mortgagees  cannot  under  the  circumstances  be 
heard  to  say  that  the  monies  they  received 
from  the  insurance  company  were  paid  under 
a  contract  between  the  insurance  company  and 
the  mortgagees  to  cover  the  mortgagees'  inter- 
est only  in  the  insured  premises.  The  mort- 
gage having  been  thus  paid  in  full,  the  mort- 
gagees must  re-convey  the  mortgaged  premises 
to  the  mortgagor,  and  in  an  action  of  this  na- 
ture no  question  does,  nor  in  my  opinion  can, 
arise  as  to  whether  anything  has  been  done  or 
omitted  to  be  done  by  the  mortgagor,  the  doing 
or  omitting  to  do  which  would  have  given  the 
insurance  company  a  good  defence  to  any  ac- 
tion brought,  if  such  had  been  brought,  against 
them  upon  the  policy  by  the  mortgagor.  All 
such  inquiry  is  in  my  opinion  wholly  irrele- 
vant in  the  present  suit.  For  these  reasons  I 
am  of  opinion  that  the  appeal  must  be  dis- 
missed with  costs  and  that  the  mortgagor  is 
entitled  to  a  reconveyance  to  him  of  the  mort- 
gaged premises. 

72.  Policy  of  fire  insurance  —  **  Mortgage 
clause  "  —  Payment  to  mortgagee — Subroga- 
tion —  Discharge  of  mortgage.]  —  Where  & 
policy  of  insurance  against  fire  contains  the 
**  mortgage  clause,"  payment  bv  the  insurer 
to  the  mortgagee  in  the  case  of  loss,  when  the 
insured  has  forfeited  "his  rights  -under  the 
policy,  does  not  operate  as  a  discharge  of  the 
mortgage  but  simply  substitutes  the  insurer 
to  the  mortgagee's  rights  as  his  remedy  in  such 
a  case.  Per  Taschereau,  J.,  in  re  (tuerin  v. 
Manchester  Fire  Assur.  Co,,  xxix.,  139,  at  p. 
156. 

(Note. — Compare  Imperial  Fire  Ins,  Co.  v. 
Bull  xviii.,  697;  15  Out.  App.  R.  421;  14  O. 
R.  322;  No.  71  and  note,  ante.) 

73.  Mortgage  clause  —  Insurable  interest — 
Transfer  of^  mortgage.] — ^A  mortgagee  of  in- 
sured premises  to  whom  payment  is  to  be 
made  in  case  of  loss  **  as  his  interest  may  op- 
pear"  cannot  recover  on  the  policy  when  his 
mortgage  has  been  assigned  and  he  has  ceased 
to  have  any  interest  therein  at  the  time  of  the 
loss.  (See  Q.  R.  5  Q.  B.  434.)  Guerin  v.  Man- 
chester Fire  Assur.  Co.,  xxix.,  139. 
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74.  Renewal  of  fire  policy — Void  mercantile 
ri»k — Mortgage  Mause. 

See  No.  54,  ante. 


13.   RePBEBENTATIONB  Am)  WABBAinTES. 

(a)  As  to  Property  Insured. 

75.  Interim  receipt  —  Variation  in  descrip- 
tion of  premises  %n  policy  —  Authority  of 
agent— Construction  of  contract.]— On  .9tn 
August,  1871,  the  plaintiffs  applied  through 
the  company's  agent  H.,  at  Hamilton,  for 
$6,000  insurance  on  goods  in  a  store  on  the 
south  side  of  King  street,  described  in  the 
application  as  No.  272  in  defendant's  special 
tariff  book,  and  marked  No.  1  on  a  diagram 
indorsed  in  pencil  by  the  secretary  of  the  com- 
pany at  Montreal ;  this  diagram  being  a  copy 
of  the  diagram  on  a  previous  application  by 
insured.  The  premium  was  fixed  at  62^  cents 
on  the  $100,  and  was  paid  next  day.  On  the 
same  day  (10th  August)  plaintiffs  gave  writ- 
ten notice  to  H.  that  they  had  added  two  flats 
next  door  to  their  former  premises  (part  of 
No.  273  in  defendant's  special  tariff  book), 
and  that  part  of  their  stock  was  then  in  these 
new  flats.  A  few  days  later  H.  inspected  the 
building,  and  said  the  rate  would  have  to  be 
increased  in  consequence  of  the  cuttings.  On 
29th  August,  H.  notified  defendant  of  the 
opening  into  the  adjoining  building  but  did 
not  communicate  the  written  notice  In  its  en- 
tirety. An  increased  rate,  making  It  one  per 
(Sent.,  was  fixed,  and  paid  by  23rd  September, 
the  agent  issuing  an  interim  receipt,  dated 
tack,  9th  August,  for  full  premium.  The 
policy  issued,  dated  9th  August,  describing  the 

§  remises  substantially  as  in  the  application  of 
th  August,  and  referring  to  the  diagram  In- 
dorsed on  the  application  of  the  insured,  S.  T., 
272.  On  the  policy  there  was  an  N.  B.  in 
reference  to  "  an  opening  in  the  east  end  gable 
of  the  premises,  through  which  communication 
is  had  with  the  adjoining  house  occupied  by 
one ."  The  policy  was  handed  to  plain- 
tiffs in  September,  1871,  and  the  loss  occurred 
in  March.  1872. — Plaintiffs'  action  in  Queen's 
Bench  (33  U.  O.  Q.  B.  284),  failed  on  the 
ground  that  the  description  did  not  cover 
goods  in  the  added  flats.— Plaintiffs  filed  a  bill 
to  reform  the  policy  or  restrain  the  defendant 
from  pleading  in  tne  action  at  law  that  the 
policy  covered  only  goods  contained  in  S.  T., 
No.  272.  (See  21  Gr.  548;  23  Gr.  442.)— 
Held,  per  Richards,  G.J.,  and  Strong  and 
Tascnereau,  JJ.,  that  the  construction  of 
the  application,  written  notice  and  interim 
receipt,  read  together,  established  a  con- 
tract of  insurance  between  the  plaintiffs  and 
the  defendant,  embracing  the  goods  situated 
in  the  flats  added  by  plaintiffs,  and  that 
notwithstanding  the  acceptance  of  a  policy 
which  did  not  cover  goods  in  the  added  flats, 
plaintiffs  were  entitled  to  recover  for  the  loss 
sustained  in  respect  of  the  goods  contained  in 
such  added  flats.  Had,  per  Ritcfhie.  Fournier 
and  Henry,  JJ„  that  the  evidence  did  not  es- 
tablish an  application  for  insurance  on  the 
goods  in  the  added  flats,  nor  an  agreement  for 
such  Insurance  by  the  agent,  but  that  the  ap- 
plication, interim  receipt  and  agreement  were 
confined  to  the  goods  in  the  premises,  S.  T., 
No.  272. — The  court  being  thus  equally  divid- 
ed the  appeal  was  dismissed  without  costs. 
lAverpool  and  London  and  Globe  Ins.  Co.  v. 
Wyld,  i.,  604. 

76.  Misrepresentation — Situation  of  risk — 
Survey  hy  agent.} — M.,  appellants'  agent,  who 


solicited  S.  for  insurance  with  the  appellants, 
had  previously  examined  the  premises.  T.  S. 
signed  the  application  which  M.  had  filled  up, 
on  the  back  of  which  was  a  diagram  purport- 
ing to  represent  the  exact  situation  of  the 
building  in  relation  to  adjoining  buildings. 
T.  S.  stated  at  the  time  of  signing  the  appli- 
cation that  the  distances  put  down  in  the 
diagram  were  not  accurate  and  M.  promised 
to  make  accurate  measurements  and  correc- 
tion. A  condition  of  the  policy  provided,  that 
if  an  agent  should  fill  up  'the  applicsation,  he 
should  be  deemed  to  be  the  agent  for  that  pur- 
pose of  the  insured  and  not  of  the  company, 
"but  the  company  will  be  responsible  for  all 
surveys  made  to  their  agents  personally." 
Held,  affirming  the  judgment  appealed  from 
(2  Ont.  App.  R.  81),  that  with  respect  to  the 
survey,  description  and  diagram  the  insured 
was  dealing  with  M.,  as  the  agent  of  the  com- 
pany, and  that  any  inaccuracy,  omission  or 
errors  therein  were  those  of  the  agent  of  the 
company  acting  within  the  scope  of  his  au- 
thority, and  not  of  the  insured.  Hastings 
Mutual  Fire  Ins.  Co.  v.  Shannon,  ii.,  394. 

77.  Misdescription  —  Reference  to  plan  — 
Breach  of  condition — Falsa  demonstratio  non 
nocet — Canvasser — Agency.]  —  A  policy  de- 
scribed goods  insured  as  stock  of  dry  goods, 
&c.,  while  in  that  1%  story  building  occupied 
as  a  store-house*  said  building  shewn  on  plan 
on  back  of  application  as  *'  feed-house,"  situ- 
ate attached  to  wood-shed  of  assured's  dwell- 
ing house.  The  plan  had  been  made  by  a  can- 
vasser who  had  obtained  the  application,  and 
the  building  on  plan  marked  *'  feed-hou3e," 
did  not  in  any  respect  conform  to  the  descrip- 
tion lA  the  policy,  but  another  building  thereon 
answered  the  description  in  every  way  except 
as  to  the  designation  **  feed-house."  The  goods 
were  stored  in  this  latter  building  and  were 
burnt.  The  company  refused  to  pay,  alleging 
breach  of  a  condition  in  the  policy  th;^t  no  in- 
flammable materials  should  be  stored  on  the 
premises,  as  well  as  misdescription  of  the 
building  containing  the  goods  insured.  A 
barrel  of  oil  was  in  the  building  marked  "feed- 
house  "  at  the  time  of  the  fire,  The  jury 
found  for  plaintiff  and  motion  for  nonsuit, 
pursuant  to  leave  reserved,  was  refused  by 
the  Supreme  Court  (N.B.)  Held,  affirming 
the  juogment  appealed  from  (30  N.  B.  Rep. 
316),  that  the  nonsuit  was  rightly  refused; 
that  it  was  evident  that  the  building  in  which 
the  goods  were  stored  was  that  intended  to  be 
described  in  the  policy;  that  the  building 
marked  "  feed-house "  being  detached  from 
that  in  which  the  goods  were  was  a  suitable 
place  for  storing  oil,  which,  therefore,  was  not 
a  breach  of  the  condition ;  that  the  case  was  a 
proper  one  for  the  application  of  the  maxim 
falsa  demonstratio  non  nocet,  but,  if  not,  the 
matter  was  one  for  the  jury  who  had  pro- 
nounced upon  it. — Held,  further,  that  the  can- 
vasser who  secured  the  application  could  not 
be  regarded  as  agent  of  the  assured,  but  was 
the  agent  of  the  company  which  was  bound 
by  his  acts.  Guardian  Ins.  Co.  v.  Connely, 
x*x.,  208. 

78.  Representation  in  application  —  Trans- 
fer of  interest — Property  in  goods — Construc- 
tion of  agreement  —  Warranty  —  Pleading — 
Evidence — Findings  of  iary.] — M.  agreed  to 
cut  and  store  ice  by  written  agreement  which 
provided  that  the  ice  houses  and  all  imple- 
ments were  to  be  the  property  of  P..  who 
after  the  completion  of  the  contract  was  to 
convey  same  to  M. ;  the  ice  was  to  be  delivered 
on  board  vessels  to  be  sent  by  P.  who  was  to 
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accept  only  good  merchantable  ice  so  delivered 
and  stored.  The  Ice  was  cfut  and  stored  and 
M.  effected  insurance  thereon  and  on  the 
buildings  and  tools.  In  his  application  in 
answer  to  the  question,  "  Does  the  proi)erty 
to  be  insured  belong  exclusively  to  the  appli- 
cant, or  is  it  held  in  trust  or  on  commission, 
or  as  mortgagee?"  The  written  reply  was, 
"Yes,  to  applicant."  At  the  end  of  the  ap- 
plication was  a  declaration  that  the  **  forego- 
ing was  a  just,  full  and  true  exposition  of  all 
the  facts  and  cii^nmstances  in  regard  to  the 
condition,  situation  and  value  and  risk  of  the 
property  to  be  insured  so  far  as  the  same  are 
known  to  the  applicant  and  material  to  the 
risk." —  The  property  was  destroyed  by  fire 
and  payment  of  insurance  was  refused  on  the 
ground  that  the  property  belonged  to  P.  and 
not  to  M.  Defendant  sought  to  prove  that 
other  insurance  on  the  ice  had  been  effetfted 
by  P.,  and  that  under  a  condition  of  the  policy 
the  amount  of  M/s  damages,  if  he  was  entitled 
to  recover,  should  be  reauced  by  the  amount 
of  the  insurance  effected  by  P.  This  defence 
was*  not  pleaded.  The  policies  to  P.  were  not 
produced  at  the  trial  and  verbal  evidence  of 
the  contents  was  received  subject  to  objection. 
A  verdict  was  given  for  M.  for  the  full  amount 
of  his  policy. — Held,  aflSrming  the  judgment 
appealed  from  (30  N.  B.  Rep.  363),  that  the 
property  in  the  ice  was  in,  M. ;  that  it  was 
the  t^uildings  and  implements  only  which  were 
to  be  the  property  of  P.  by  the  agreement  and 
not  the  ice  which  was  at  M.'s  risk  and  shipped. 
— Held,  further,  Gwynne,  J.,  dissenting,  that 
the  insurance  to  P.  and  the  condition  of  the 
should  have  been  pleaded  but,  if  it  had 


been,  the  evidence  as  to  it  was  improperly  re- 
ceived and  must  be  disregarded. — HeM,  per 
Ritchie,  O.J.,  that  the  application  of  M.  for 
insurance  not  being  made  part  of  the  policy 
by  insertion  or  reference  the  statements  in  it 
were  not  warranties,  but  mere  collateral  re- 
presentations which  would  not  avoid  the 
policy  unless  the  facts  mis-stated  were  mate- 
rial to  the  risk.  If  materiality  was  a  ques- 
tion of  law,  the  non-communication  of  the 
agreement  with  P.  could  not  affect  the  risk; 
if  a  question  of  fact,  it  was  passed  upon  by 
the  jury.  —  Per  Strong,  J.  The  application 
being  properly  connecfted  with  it  by  verbal 
testimony,  formed  part  of  the  policy  and 
statements  in  it  were  warranties,  but  as  M. 
only  pledged  himself  to  the  truth  of  the  ans- 
wers **  so  far  as  known  to  him  and  material  to 
the  risk  "  and  such  knowledge  and  materiality 
were  for  the  jury  to  pass  upon,  the  result  was 
the  same  whether  they  were  warranties  or 
collateral  representations.  North  British  and 
Mercantile  Ins.  Co.  v.  McCleUan,  xxi.,  288. 


(5)   As  to  Interest  of  Insured. 

79.  Possession  of  insured  property  —  Parol 
agreement  —  Insurable  interest — Advances  to 
huild  a  vessel — Equitable  interest. 1 — C.  made 
advances  to  B.  upon  a  vessel,  then  in  course  of 
construction,  upon  the  faith  of  a  verbal  agree- 
ment with  B.,  that  after  the  vessel  should  be 
launched,  she  should  be  placed  in  his  hands 
for  sale,  and  that  out  of  the  proceeds  the  ad- 
vances 80  made  i^ould  be  paid.  When  vessel 
was  well  advanced  G.  disclosed  the  facts  and 
nature  of  his  interest  to  the  agent  of  the 
company  which  issued  a  policy  against  loss  by 
fire  to  C.  The  vessel  was  still  unfinished,  and 
in  B.'s  possession  when  she  was  burned. 
Held,  reversing  the  judgment  appealed  from 
(2  P.  &  B.  240),  that  C.'s  interest,  relating 


as  it  did  to  a  specific  chattel,  was  an  equitable 
interest  which  was  insurable,  and  therefore  C 
was  entitled  to  recover.  Clark  v.  Scottish 
Imperial  Fire  Ins.  Co.,  iv.,  192,  706. 

Note. — The  judgment  of  Strong,  J.,  re- 
ferred to  at  page  212  of  the  report,  appears 
on  page  706  of  the  same  volume. 

80.  Representation — Sale  d  droit  de  remSrS 
— Centre  lettre — Insurable  interest — Transfer 
of  policy — Art.  2^82  C.  C] — In  an  applica- 
tion T.  represented  that  he  was  the  owner  of 
premises  and  effects,  while  he  had  previously 
sold  the  real  property  to  S.,  subject  to  right 
of  redemption,  of  which  right  T.,  at  the  time, 
had  availed  himself  by  paying  back  part  of 
the  advances,  leaving  still  due  to  S.  $1,500. 
Subsequently  the  respective  interests  of  T.  and 
S.  were  fully  explained  to  the  company  and  a 
transfer  of  the  policy  for — (amount  in  blank) 
was  made  to  S.  by  T.  and  accepted  by  the 
company.  The  action  was  by  the  transferee 
for  $3,2^,  total  amount  of  insurance  on  the 
building  and  effects.  Held,  affirming  the  judg- 
ment appealed  from  (2  Legal  News  206), 
that  at  the  time  of  the  application  T.  had  an 
insurable  interest,  and  as  the  company  had 
accepted  the  transfer,  which  was  intended  by 
all  parties  to  be  for  $1,500,  the  amount  then 
due  by  T.  to  S..  the  latter  was  entitled  to  re- 
<*over  the  $1,500.  Held,  also,  that  S.,  having 
no  insurable  interest  in  the  moveables,  the 
transfer  to  him  by  T.  was  not  sufficient  to 
vest  in  him  T.*s  rights  under  the  policy  with 
regard  to  the 'moveables.  Ottawa  Agrtculturdl 
Ins.  Co.  V.  Sheridan,  v.,  157. 

81.  Appeal — New  trial — Policy — Insurable 
interest — Condition — Renewal — New  contract 
— Representations.] — J.,  manager  for  the  ap- 
pellant, insured  the  stock  of  S.,  a  debtor,  in 
the  name  and  for  the  benefit  of  the  appellant, 
at  the  time  representing  appellant  to  be  mort- 
gagee of  the  stock.  S.  bec€une  insolvent,  and 
J,  was  appointed  creditor's  assignee,  the  pro- 
perty of  the  insolvent  being  then  conveyed  to 
him.  On  8th  March,  1876,  S.  made  a  bill  of 
sale  of  his  stock  to  J.,  upon  effecting  composi- 
tion before  it  was  confirmed  by  the  court. 
The  insurance  was  renewed  on  5th  August, 
1876,  one  year  after  its  issue.  On  12th  Janu- 
ary, 1877,  the  bill  of  sale  to  J.  was  discharged 
and  a  new  one  given  by  S.  to  the  appellant, 
who  claimed  that  the  former  had  been  taken 
by  J.  as  his  agent,  and  the  execution  of  the 
latter  was  merely  carrying  out  the  original 
intention  of  the  parties.  The  stock  was  de- 
stroyed by  fire  on  8th  March,  1877.  A  condi- 
tion of  the  policy  was  **  that  all  insurances 
whether  original  or  renewed,  shall  be  consid- 
ered as  made  under  the  original  representation, 
in  so  far  as  it  may  not  be  varied  by  a  new  re- 
presentation in  writing,  which  in  all  cases  it 
shall  be  incumbent  on  the  party  insured  to 
make  when  the  risk  has  been  changed,  either 
within  itself,  or  by  the  surrounding  or  adja- 
cent buildings."  On  trial  before  Smith,  J., 
without  a  jury,  a  verdict  was  given  for  the 
plaintiff  and  the  Supreme  Court  (N.  S.)  set 
it  aside,  and  ordered  a  new  trial,  on  the 
ground  that  plaintiff  had  no  insurable  interest 
in  the  property  when  insurance  was  effected, 
and  that  no  interest  subsequently  acquired 
would  entitle  him  to  maintain  the  action. — On 
appeal,  Held,  (1)  That  the  appeal  should  be 
heard  notwithstanding  an  objection  that  it 
was  asserted  from  a  judgment  ordering  a  new 
trial  on  the  ground  of  verdict  being  against 
the  weight  of  evidence.  Eureka  Woollen 
MiUs  Co.  V.  Moss  (11  Can.  S.  C.  R.  91),  ap- 
proved and  distinguished. — (2)   That  the  ap« 
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pellant  having  had  no  insurable  interest  when 
the  Insurance  was  effected,  the  subsequently 
acquired  interest  gave  him  no  claim  to  the 
benefit  of  the  policy,  the  renewal  of  the  exist- 
inr  policy  being  merely  a  continuance  of  the 
original  contract.  Judgment  appealed  from 
(5  Russ  Sc  Geld.  172)  affirmed.  Howard  v. 
Lancashire  /fw.  Co.,  xi.,  92. 

82.  Policy  —  Terminaiion  "by  company  — 
Surrender — Waiver — Estoppel — Huahand  and 
wife — Insurable  interest  in  UHfe*s  property — 
Tenant  for  life — Damaaes — Practice — Parties 
— Striking  out  name  of  wife  joined  as  co- 
plaintiff,^ — A.,  as  mortgagee,  effected  insur- 
ance on  C.'s  property,  under  authority  from 
and  in  the  name  of  C,  with  loss  payable  to 
himself.  During  continuance  of  the  policfy  the 
company  notified  A.  that  the  insurance  would 
be  terminated,  and  advised  him  to  insure  else- 
where. The  notice  stated  that  unearned  pre- 
miums would  be  returned,  but  no  payment  or 
tender  of  same  was  made  according  to  con- 
ditions of  policy.  A.  took  policy  to  agent  of 
insurers,  who  was  also  aeent  of  another  in- 
surance company,  and  left  it  with  him,  direct- 
ing him  to  put  risk  in  latter  company.  No 
receipt  was  given,  and  the  property  was  de- 
stroyed by  fire  immediately  after.  Payment 
was  resisted  on  the  ground  that  policy  was 
surrendered;  that  C.  had  parted  with  his  in- 
terest in  the  property  by  giving  a  deed  to  one 
B.  who  had  re-conveyed  to  C.'s  wife,  and  that 
proper  proofs  of  loss  had  not  been  given, 
claiming,  in  reply  to  a  plea  of  waiver  in  re- 
gard to  proofs,  that  such  waiver  should  have 
been  in  veriting,  according  to  a  condition  in 
the  policy.  They  had  refused  to  return  policy 
on  demand.  Heid,  reversing  the  Judgment  ap- 
pealed from  (15  N.  S.  Rep.  218),  Foumier, 
J.,  dissenting,  thalt^.  had  an  insurable  interest 
in  the  property  at  the  time  of  the  loss,  as  the 
husband  of  the  owner  in  fee  and  tenant  by  the 
courtesy  initiate,  and  having  had  also  an  in- 
surable interest  when  the  insurance  was  effect- 
ed, the  policy  was  not  avoided  by  the  deed  to 
B. — ^That  the  company,  by  wrongfully  with- 
holding the  policy,  were  estopped  from  claiming 
that  proofs  of  loss  had  not  been  given  according 
to  indorsed  condition,  and  were  equally  es- 
topped from  setting  up  the  condition  requir- 
ing waiver  of  such  proofs  to  be  in  writing,  if 
such  condition  applied  to  waiver  of  proofs  of 
loss. — ^That  the  measure  of  damages  recover- 
able by  tenant  fo^*  life  of  the  insured  premises 
is  the  full  value  of  such  premises  to  the  extent 
of  the  sum  insured. — Under  the  practice  in 
Nova  Scotia  where  the  wife  is  improperly 
joined  as  co-plaintiff  with  the  husband  the 
suit  does  not  abate,  but  the  wife's  name  must 
be  struck  out  of  the  record  and  the  case  deter- 
mined as  if  brought  by  the  husband  alone. — 
Per  Fournier,  J.,  dissenting,  that  the  sending 
of  the  circular  by  the  company,  and  compli- 
ance with  its  terms  by  the  assured  in  giving 
up  the  policy  to  the  company's  agent,  was  a 
surrender  of  said  policy,  and  plaintiff  there- 
fore could  not  recover.  Caldwell  v.  Stada- 
cona  Fire  and  Life  Ins.  Co.,  xi.,  212. 

83.  Insurable  interest — Mortgagee — Assign- 
ment of  policy  —  Acceptance  of  premiums — 
A'o/tce.j — In  1877  T.  held  insurance  on  pro- 
perty which  he  mortgaged  to  W.  In  1881,  and 
an  indorsement  on  the  policy  which  had  been 
annually  renewed,  made  the  loss  i)ayable  to 
W.  In  1882  T.  conveyed  his  equity  of  re- 
demption to  W.,  and  a  few  months  after,  at 
the  request  of  W.,  indorsement  was  made  on 
the  policy  permitting  the  premises  to  remain 


vacant.  The  policy  was  renewed  each  year 
until  1885.  when  all  the  policies  of  the  com- 
pany were  called  in  and  replaced  by  new 
policies,  that  held  by  W.  being  replaced  by 
another  in  the  name  of  T.,  to  which  W.  ob- 
jected and  returned  it  to  the  agent  who  re- 
tained it.  The  premiums  were  paid  by  W.  up 
to  the  end  of  1886.  —  The  premises  were 
burned,  and  a  special  agent  of  the  company, 
having  power  to  settle  or  compromise  the  loss, 
gave  to  W.  a  new  policy  in  the  name  of  T. 
having  the  vacancy  permit  and  an  assignment 
from  T.  to  W.  indorsed  thereon  and  Contain- 
ing a  condition  not  in  the  old  policy,  namely, 
that  all  indorsements  or  transfers  were  to  be 
authorized  by  the  office  at  St.  John,  N.  B., 
and  signed  by  the  general  agent  there.  The 
company  having  refused  payment,  an  action 
was  brought  on  the  new  policy,  and  the  agent 
who  first  issued  the  policy  to  T.  was  joined  as 
a  defendant,  relief  oeing  asked  against  him 
for  breach  of  duty  and  false  representations. 
The  Supreme  Court  (N.  S.),  set  aside  a  ver- 
dict for  plaintiff  and  ordered  a  new  trial  on 
the  grolind  that  his  interest  was  not  insured 
and  that  T.  had  no  insurable  interest  to  en- 
able \V.  to  recover  on  the  assignment.  Held, 
reversing  the  judgment  appealed  from  (20  N. 
S.  Rep.  487),  that  the  company,  having  ac- 
cepted the  premiums  from  W.  with  knowledge 
of  the  fact  that  T.  had  ceased  to  have  any 
interest  in  the  property,  must  be  taken  to  have 
intended  to  deal  with  W.  as  owner  of  the  pro- 
perty and  the  cfontract  of  insurance  was  com- 
plete.    Wyman  v.  Imperial  Ins.  Co.,  xvi.,  715. 

84.  Application — Ownership  of  property  in- 
sured—Misrepresentation.] —  A  condition  in- 
dorsed on  a  policy  of  insurance  against  fire 
provided  that  if  the  application  for  insurance 
was  referred  to  in  the  policy  it  would  be  con- 
sidered a  part  of  the  contract  and  a  warranty 
by  the  insured,  and  that  any  false  representa- 
tion by  the  assured  of  the  condition,  situation 
and  occupancy  of  the  property,  or  any  omis- 
sion to  make  known  a  fact  material  to  the 
risk  would  avoid  the  policy.  In  the  applica- 
tion for  said  policy  the  insured  stated  that  he 
was  sole  owner  of  the  property  to  be  insured, 
and  of  the  land  on  which  it  stood,  whereas  it 
was,  to  his  knowledge,  and  that  of  the  sub- 
agent  who  secured  the  application,  situated 
upon  the  public  highway. — Held,  reversing  the 
Supreme  Court  (N.B.),  that  as  the  applica- 
tion was  more  than  once  referred  to  in  the 
policy  it  was  a  part  of  the  contract  for  in- 
surance, and  that  the  misrepresentation  as  to 
the  ownership  of  the  land  avoided  the  policy 
under  the  above  condition.  Norwich  Union 
Fire  Ins.  Co.  v.  LeBell,  xxix.,  470. 

85.  Representation  —  Concealment  —  In- 
surable interest — Unpaid  vendor.]  —  An  un- 
paid vendor,  who  by  agreement  with  his  ven- 
dee has  insured  the  property  sold,  may  recover 
its  full  value  in  case  of  loss  though  his  inter- 
est may  be  limited  if,  when  he  effected  the 
insurance,  he  intended  to  protect  the  interest 
of  the  vendee  as  well  as  his  own. — ^The  fact 
that  the  vendor  is  not  sole  owner  need  not  be 
stated  in  the  policy,  nor  disclosed  to  the  in- 
surer. —  Judgment  appealed  from  (26  Ont. 
App.  R.  277)  reversed,  and  that  of  the  trial 
judge  (29  O.  R.  394)  restored.  Keefer  v. 
Phosnix  Ins,  Co.,  zxxi.,  144. 

86.  Insurance  by  mortgagor  or  owner — 
Condition  in  poliojy — '*  Sole  and  unconditional 
ownership." 

See  No.  29,  ante. 
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87.  Application  —  Transfer  of  interest  — 
Property  in  goods — Construction  of  agreement. 
— Warranty  —  Pleading  —  Evidence  —  Find- 
ings of  jury, 

See  No.  78,  ante, 

88.  Mortgage  clause  —  Insurable  interest — 
Transfer  of  mortgage. 

See  Nos.  72,  73,  ante, 

89.  Condition  in  policy — Interest  of  insured 
— Mortgagor— ^wner — Further  insurance. 

See  No.  29,  ante. 

90.  Conditions  in  fire  policy — Interest  of  in- 
sured— Mortgagor  or  owner — Further  insur- 
ance— Estoppel, 

See  No.  29,  ante. 


(c)  As  to  Material  Statements. 

91.  Risk  on  "building  and  stock  for  separate 
amounts  —  Misstatement  —  Incumbrances  on 
land  —  Condition  of  policy — Indivisibility  of 
contract  —  36  Vict,  c,  -jf,  s.  SG  (Ont.)^ — 
Appellants  issued  a  policy  of  insuranc'e  subject 
to  36  Vict  c.  44  (Ont.)  for  $1,000  on  build- 
ing;  and  $2,000  on  stock.  The  application, 
which  had  been  signed  in  blank  and  delivered 
to  the  person  through  whom  the  policy  was 
effected,  stated  that  there  were  no  incum- 
brances on  the  property,  although  there  were 
several  mortgages.  After  issue  of  policy,  re- 
spondents eiiected  a  further  incumbrance  on 
the  land,  but  did  not  notify  defendant.  The 
proviso  (since  repealed  by  39  Vic?t.  c.  7,) 
to  s.  36  declared,  **  That  the  concealment  of 
any  incumbrances  on  the  insured  property, 
or  on  the  land  on  which  it  may  be  situate, 
.  .  .  shall  render  the  policy  vofd,  and  no 
claim  for  loss  shall  be  recoverf^le  thereunder, 
unless  the  board  of  directors  shall  see  fit  in 
their  discretion  to  waive  the  defect."  A  con- 
dition of  the  policy  provided  that  it  should  be 
void  by  omission  to  make  known  any  fact  ma- 
terial to  the  risk.  The  Common  Pleas  (26 
U.  C.  C.  P.  465)  refused  to  set  aside  the 
verdict  in  favour  of  the  appellant,  but  the 
Court  of  Error  and  Appeal  (1  Ont.  App.  R. 
545)  held  the  policy  divisible  and  respondents 
entitled  to  recover  insurance  on  the  stock. 
Held,  reversing  the  judgment  appealed  from, 
that  the  contract  of  insurance  on  the  building 
and  on  the  stock  was  entire  and  indivisible, 
and  that  the  misrepresentation  as  to  incum- 
brances, by  the  conditions  of  the  policy,  as 
well  as  by  s.  36  of  36  Vict.  c.  44  (Ont.), 
rendered  the  policy  wholly  void.  Gore  Dis- 
trict Mutual  Fire  Ins,  Co,  v.  Samo^  il.,  411. 

92.  Misrepresentation  —  Existing  ttMurance 
— Verbal  notice  to  agent — Application  and 
policy. 'I — Plaintiff  applied  for  further  insur- 
ance for  two  months  on  machinery,  through 
S.,  the  company's  agent  at  D.,  authorized  to 
receive  applications,  accept  premiums  and  is- 
sue interim  receipts,  valid  only  for  30  days.  He 
informed  S.  of  other  insurances  on  the  proper- 
ty, but  not  knowing  the  amount  in  the  Gore 
Mutual  Co.,  requested  him  to  ascertain  it, 
signed  the  application  partly  in  blank,  paid  the 
premium  and  obtained  an  interim  receipt, 
valid  only  for  30  days.  S.  forwarded 
the  application  to  the  head  office  with- 
out    mention     of     insurance     in     the     Gore 


Mutual  Company.  The  risk  was  accepted, 
and,  in  accordance  with  practice  on  risks  ovee 
short  periods,  instead  of  a  formal  policy,  a 
certificate  issued  stating  that  plaintiff  was  in- 
sured subject  to  all  the  conditions  of  the  com- 
pany's policies,  of  which  he  admitted  cogniz- 
ance, and  that  in  the  event  of  loss  it  would 
be  replaced  by  a  policy.  The  machinery  was 
destroyed  by  fire,  after  the  30  days,  but  with- 
in the  two  months,  and  a  policy  issued,  in- 
dorsed with  the  ordinary  conditions,  one  of 
whic'h  was  that  notices  of  all  previous  insur- 
ances should  be  given  to  the  company  and 
indorsed,  or  otherwise  acknowledged  In  writ- 
ing, otherwise  the  policyjo  be  of  no  effect ;  and 
another,  that  all  notices  for  any  purpose 
must  be  in  writing.  The  insurance  in  the 
Gore  Mutual  Company  was  not  indorsed  on 
the  policy.  On  appeal  from  the  Court  of 
Appeal  (2  Ont.  App.  R.  158)  reversing  a 
decree  in  favour  of  the  plaintiff  (24  Gr.  299)  : 
— Held,  affirming  the  judgment  appealed  from, 
that  as  the  application  in  writing  did  not  con- 
tain a  full  and  truthful  statement  of  previous 
insurances,  the  verbal  notice  to  the  agent  of 
the  existing  policy  in  the  Gore  Mutual,  with- 
out stating  the  amount,  was  inoperative  to 
bind  the  company  and  that  the  plaintiff  wa? 
not  entitled  to  have  the  policfy  reformed  by  the 
indorsement  of  the  Gore  Mutual  policy  there- 
on, and  could  not  recover.  BUlinaton  v.  Pro- 
vincial Ins.  Co.,  iii.,  182. 

93.  Representation  by  insured — Description 
of  property  —  Error  in  policy  —  Contract — 
Statutory  condition  —  R.  S,  O.  {1877)  c. 
162 — Just  or  reasonable  variation — Arbitm- 
tion — Waiver.] — The  agent  of  an  insurance 
company  filled  up  an  application  for  insurancfe 
on  a  building  built  of  boards  and  fixed  the  pre- 
mium at  the  rate  demanded  on  brick  buildings, 
there  being  no  tariff  for  board  buildings.  Tlie 
words  **  boards "  was  so  badly  written  that 
it  was  difficult  to  decipher  it,  but  the  character 
of  the  building  was  designated  on  a  diagram 
on  the  back  of  the  application,  which  the 
agents  were  instructed  to  mark  with  red  in 
case  of  a  brick,  and  black  in  case  of  a  frame 
building.  In  this  case  it  was  in  black.  At 
the  head  office  the  word  intended  for  boards 
was  read  "  brick,"  and  the  policy  issued  as  on 
a  brick  building.  A  loss  having  ocficurred,  the 
company,  under  a  clause  in  the  policy,  caused 
an  arbitration  to  be  had,  but  afterwards  re- 
fused to  pay  the  amount  awarded  to  the  in- 
suredr  claiming  that  by  reason  of  the  error  in 
the  policy  there  was  no  existing  contract  of 
insurance.  Held,  affirming  the  judgment  ap- 
pealed from  (14  Ont.  App.  R.  328).  that  as 
there  had  been  no  misrepresentation  by  the 
assured,  and  no  mutual  mistake,  the  parties 
were  ad  idem  and  the  <?ontract  was  complete, 
and  even  if  it  were  otherwise  the  company 
could  not  set  up  this  defence  after  treating 
the  contract  as  existing  bj  the  reference  to 
arbitration  under  the  policy. — ^By  the  17th 
condition  R.  S.  O.  (1877)  c.  162,  a  loss  is 
not  payable  until  30  days  after  proofs  of  loss 
are  put  in  unless  otherwise  provided  by  sta- 
tute or  agreement  of  the  parties. — Held,  per 
Ritchie,  C.J.,  and  Fournier,  Henry  and 
Gwynne,  JJ.,  that  this  is  a  privilege  accorded 
to  the  company,  and  while  the  time  may  be 
further  limited  by  agreement  it  cannot  be  ex- 
tended.— Per  Strong,  J.  That  a  variation  of 
the  condition  by  inserting  a  clause  in  the  pol- 
icy extending  the  time  to  60  days  is  not  a 
variation  by  agreement  of  the  parties,  nor  is 
such  varied  condition  a  just  or  reasonable  one. 
City  of  London  Fire  Ins.  Co,  v.  Smith,  xr., 
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94.  Fire  insurance  —  Application — Untrue 
ttatemcnt  —  Materiality  —  Statutory  con- 
dition.]— In  an  application  for  insurance 
against  fire,  among  the  questions  to  the  ap- 
plicant were :  "  Have  you  ever  had  any  pro- 
perty destroyed  by  fire?"  Ans. — "Yes.** 
'*Give  date  of  fire  and,  if  insured,  name  of 
company  interested?"  Ans. — "  1892,  Nation- 
al and  London  &  Lancashire."  The  evidence 
shewed  that  there  was  a  fire  on  the  applicant's 
properties  in  1882  and  two  fires  in  1892,  and 
the  insurance  by  the  policy  granted  on  this 
application  was  on  property  which  replaced 
that  destroyed  by  the  latter  fires.  Held,  re- 
versing the  judgment  appealed  from  (35  N. 
S.  Rep.  488)  that  the  above  questions  were 
material  to  the  risk  and  the  answers  untrue. 
The  first  statutory  condition,  therefore,  pre- 
cluded recovery  on  the  policy.  Western  Assur, 
Co,  V.  Harrison,  xxziii.,  473. 

95.  Verbal  notice  to  agent — Application  in 
hla  nk — Misrepresentation, 

See  No.  92,  ante, 

96.  Verbal  notice  to  agent  —  Application 
for  insurance  signed  in  blank — Misrepresenta- 
tion, 

See  No.  92,  ante, 

97.  Application  —  Transfer  of  interest  — 
Property  in  goods  —  Construction  of  agree- 
ment —  Warranty  —  Pleading  —  Evidence — 
Findings  of  jury. 

See  No.  78,  ante, 

98.  Proofs  of  loss  —  Change  in  risk  — 
Xotice  —  Insurable  interest — Mortgage  dause 
— Arbitration  —  Condition  precedent  —  For- 
eign statutory  conditions  —  Transfer  of  mort- 
gage— Assignment  of  rights  after  loss — Sig- 
nification. 

See  Nos.  72,  73,  ante. 

99.  Interest  of  insured  —  Mortgagor  — 
Owner  —  Further  insurance. 

See  No.  29,  ante, 

100.  Renewal  of  fire  policy — Void  mercan- 
tile risk  —  Mortgage  clause. 

See  No.  54,  ante. 


INSITBANOE  GUARANTEE. 

Guarantee  policy  —  Honesty  of  employee — 
Notice  of  defalcation. 

See  Suretyship,  7. 


nrSURANOE,  UFE. 

1.  Acts  of  Agents  and  Officers,  1,  2. 

2.  Condition  of  Policy,  3,  4. 

3.  Condition  Precedent,  5,  6. 

4.  Contract,  7-15. 

5.  Friendly  Societies,  16,  17. 

6.  Insurable  Interest,  18-23. 

7.  Misrepresentation,  24-27. 

8.  Mistake,  28. 

9.  Premiums  and  Assessments,  29-32. 


1.  Acts  of  Agents  and  Officers. 

1.  Canc^ation  of  policy  —  Agency — Art, 
610  C.  C, — Unworthy  beneficiary — Murder  of 
assured  —  Exclusion  from  succession.] — ^The 
action  to  cancel  a  policy  was  against  the  re- 
presentatives of  a  deceased  policy  holder  who 
was  murdered  by  his  wife  and  her  lover,  who 
were  executed  for  the  murder.  Deceased  left 
all  his  property  to  his  wife,  and  had  no  issue 
surviving.  The  widow  was  judicially  de- 
prived of  all  rights  as  beneficiary  under  the 
policy  and  the  will  as  unworthy  of  succes- 
sion. The  company  charged  the  remaining 
beneficiaries  with  endeavouring  to  take  ad- 
vantage of  fraud  and  the  felony.'  The  Su- 
preme Court  affirmed  the  judgment  appealed 
from  (Q.  R.  9  Q.  B.  499)  which  held,  that 
as  there  was  no  evidence  that,  at  the  date  of 
the  policies,  assured  was  aware  of  the  evil 
intentions  of  his  wife,  nor  that  she  was  act- 
ing as  agent  in  effecting  the  insurances,  the 
fact  that  she  might  then  have  had  such  in- 
tentions and  subsequently  murdered  her  hus- 
band would  not  have  the  effect  of  discharging 
the  insurer  from  liability  under  the  policies 
toward  the  legal  representatives  of  the  as- 
sured. Standard  Life  Assur,  Co.  v.  Trudeau, 
et  al.,  xxxi.,  376. 

2.  Insurance  company  —  Appointment  of 
medical  examiner  —  Breach  of  contract  — 
Authority  of  agent. 

See  Contract.  153. 


2.  Condition  of  Policy. 

3.  Declarations  and  statements  in  applio€h 
tion  —  Intemperate  habits  —  Increase  of 
risk — Promissory  warranty.] — ^The  applica- 
tion, signed  by  applicant,  contained  the  ques- 
tion and  the  answer :  **  Are  your  habits  sober 
and  temperate?  A. — ^Yes."  Also  an  agree- 
ment that  should  the  applicant  becfome  as  to 
habits  so  far  different  from  the  condition  in 
which  he  was  then  represented  to  be  as  to 
increase  the  risk  on  the  life  insured,  the  policy 
should  become  null  and  void.  The  policy 
stated  that  **  if  any  of  the  declarations  or 
statements  made  in  the  application  of  this 
policy  upon  the  faith  of  which  this  policy  is 
issued  shall  be  found  in  any  respect  untrue, 
in  such  case  the  policy  shall  be  null  and  void." 
Insured  becfame  intemperate  during  the  year 
preceding  his  death,  but  medical  opinion  was 
divided  as  to  whether  his  intemperate  habits 
materially  increased  the  risk.  Held^  on  the 
merits,  per  Ritchie,  O.J.,  and  Strong,  J., 
(Fournier  and  Henry,  JJ.,  contra,)  that  there 
was  sufficient  evidence  of  a  change  of  habits 
which  in  its  nature  increased  the  risk  on  the 
life  insured  to  avoid  the  contract. — Judgment 
appealed  from  (M.  L.  R,  2  Q.  B.  823)  af- 
firmed. Boyce  v.  Phcsnia  Mutual  Life  Ins, 
Co.,  xiv.,  723. 

4.  Incontestable  policy  —  Delivery  of  con- 
tract— Operation  of  conditions. 
See  No.  12,  infra. 


3.  Condition  Precedent. 

5.  Payment  of  premium  —  Delivery  of  pol- 
icy —  Memo,  on  margin  —  Countersignature 
— Condition  precedent.] — Evidence  was  given 
of  payment  of  premium,  and  rebutting  evi- 
dence that  it  had  never  been  paid.    The  jury 
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found  that  the  premium  was  paid  and  the 
policsr  delivered  to  the  insured  as  a  completed 
instrument,  although  it  had  not  been  counter- 
signed as  required  by  the  memo,  on  the  mar- 
gin. Verdict  entered  for  the  plaintiff  was 
affirmed.  Held,  affirming  the  judgment  ap- 
pealed from  (21  N.  S.  Rep.  169),  Ritchie, 
O.  J.,  and  6 Wynne,  J.,  dissenting,  that  the 
necessity  of  countersigning  by  the  agent  was 
not  a  condition  precedent  to  the  validity  of 
the  policy,  and  the  jury  having  found  that  the 
premium  was  paid  their  verdict  should  stand. 
(See  10  Can.  S.  C.  R.  92,  and  13  Can.  S. 
C.  R.  218).  Confederation  Life  Ass'n  v, 
0*Donnell,  xvi.,   717. 

See  Nos.  7  and  8,  infra. 

6.  Condition  precedent  to  action  —  Allega- 
tion and  proof  of  performance — Waiver, 
See  Action,  27. 


4.  Contract. 

7.  Unpaid  premium  —  Delvvery  of  policy — 
Countersigning  —  Escrow  —  New  triiU  — 
Weight  of  evidence.] — In  an  action  on  a  pol- 
icy, the  company  pleaded  that  the  policy  was 
never  delivered,  that  the  premium  had  never 
been  paid,  and  that  it  was  not  a  perfected 
contract.  The  policy  was  sent  from  Toronto 
to  the  agent  at  Halifax,  to  receive  the  pre- 
mium, countersign  the  policy  and  deliver  it. 
The  agent  did  not  countersign,  and  on  the 
policy  was  printed  : — **  This  policy  is  not  valid 

unless  countersigned  by  ,  agent  at  , 

countersigned  this  day  of . 

Agent."  The  agent  gave  evidence  that  he 
delivered  the  policy  to  the  party  assuring,  not 
countersigned,  in  order  that  he  might  read  the 
conditions,  and  that  the  premium  had  not  been 
paid.  The  policy  was  found  after  death  of 
assured  not  countersigned,  it  was  dated  1st 
October,  1872;  the  first  premium  would  have 
covered  the  year  up  to  the  Ist  October,  1873, 
and  assured  died  10th  July,  1873.  The  judg- 
ment in  favour  of  plaintiff  was  affirmed  by  the 
Supreme  Court  (N.  S.)  Held,  per  Ritchie, 
C.J.,  and  Strong  and  Taschereau,  JJ.,  (Four- 
nier  and  Henry,  J  J.,  dissenting),  that  the 
evidence  established  the  fact  that  the  policy 
had  not  been  delivered  to  the  assured  as  a 
completed  instrument,  and  therefore  the  com- 
pany was  not  liable. — Per  Gwynne,  J.  That 
the  instrument  was  delivered  as  an  escrow 
to  the  agent,  not  to  be  delivered  as  a  binding 
policy  until  the  premium  should  be  paid  and 
until  the  agent  should  in  testimony  thereof 
countersign  the  policy,  and  that  there  was  no 
sufficient  evidence  to  divest  the  instrument 
of  its  original  character  of  an  escrow, 
and  to  hold  the  company  bound  by  the  instru- 
ment as  one  completely  executed  and  delivered 
as  their  deed. — Judgment  appealed  from  (2 
Russ.  &  Geld.  231)  reversed  and  new  trial  or- 
dered. Confederation  Life  Ass^n  v.  O'Don- 
fic«,  X..  92. 

See  No.  5,  ante,  and  No.  8,  infra. 

8.  Delivery  of  policy  —  Payment  of  pre- 
mium— Counterswning  —  Condition — Instruc- 
tions to  agent — Escrow  —  Evidence  —  Entry 
in  hooks  of  deceased  —  Not  exclusively  against 
interest — A^eto  trial.] — Action  on  the  nolioy  of 
life  insurance  referred  to  in  Noa.  5  and  7, 
supra.  On  the  trial  the  judge  admitted  in  evi- 
dence a  book  entry  made  by  deceased  holder  of 
the  policy,  shewing  a  payment  to  the  agent  of 
the  company  of  an  amount  equal  to  the  pre- 
mium, which  the  evidence  shewed  was  paid  by 


money  given  to  deceased  by  his  father.  He  also 
admitted  the  evidende  of  the  agent,  who  had 
since  died,  taken  at  a  former  trial  of  the  cause, 
to  the  effect  that  the  premium  was  not  paid, 
and  that  he  would  not  countersign  the  policy 
until  it  was  paid,  and  that  the  policy  was  only 
given  to  deceased  to  enable  him  to  examine  it, 
and  not  as  a  duly  executed  policy.  The  jury 
found  for  plaintiff,  but  stated,  in  answer  to  a 
question  submitted  by  the  court,  that  the 
agent  had  been  instructed  not  to  deliver  the 

g)licy  until  it  was  countersigned.  Held,  per 
itchie.  C.J.,  and  Gwynne,  J.,  that  the  policy 
was  only  delivered  to  the  agent  as  an  escrow, 
and  as  it  was  never  duly  executed  and  de- 
livered the  company  was  not  liable. — Per 
Strong,  J.  That  the  memorandum  as  to  coun- 
tersigning was  not  a  condition  of  the  policy, 
and  the  plaintiff  was  not  barred  by  non-com- 
pliance with  its  terms;  but  the  evidence  of 
the  entry  in  the  books  of  the  deceased  was  im- 
properly admitted,  and  there  should  be  a  new 
trial. — Per  Foumier  and  Henry,  JJ.  That  the 
policy  was  properly  executed  and  delivered, 
and  as  there  was  sufficient  evidence  to  sustain 
the  verdict  independent  of  the  evidence  alleged 
to  have  been  improperly  admitted  at  the  trial, 
the  appeal  should  be  dismissed. — Per  Henry, 
J.  Under  the  present  practice  the  court  is 
bound  to  uphold  a  verdict  if  there  is  sufficient ' 
legal  evidence  to  sustain  it  independently 
of  the  evidence  improperly  received,  and 
cannot  take  into  consideration  the  effect  on 
the  jury  of  such  illegal  evidence.  Strong,  J., 
contra. — The  court  being  thus  divided  in  opin- 
ion a  new  trial  was  granted.  Confederation 
Life  As8*n  v.  0*Donnell  (10  Can.  S.  C.  R. 
92)  approved.  Confederation  Life  Aas'n  v, 
O'Donndl,  xiii.,  218. 

See  Nos.  5  and  7,  ante. 

9.  Unconditional  policy  —  Misrepresenta- 
tion —  Reference  to  application  —  If  ovation 
— Indication  of  payee — Delegation  —  Return 
of  premium  —  Parties  —  Practice  —  R.  S, 
C.  c.  m,  ss.  27.  28— Arts.  1171  1180,  2487, 
2488,  2585  C.  (7.]— An  unconditional  life  pol- 
icy was  issued  in  favour  of  a  creditor  of  as- 
sured, **  upon  the  representations,  agreements 
and  stipulations "  contained  in  application 
signed  by  assured,  one  of  which  was  that  if 
any  misrepresentation  was  made  by  the  ap- 
plicant, or  untrue  answers  given  by  him  to  the 
medical  examiner  of  the  company,  the  pre- 
miums paid  would  become  forfeited  and  the 
policy  be  null  and  void.  The  answers  as  to 
health  were  untrue,  the  insurer's  own  medical 
attendant  stating  that  insured's  was  a  life 
not  insurable.  Ueld,  1st,  that  the  policy  was 
thereby  made  void,  ad  initio,  and  the  insurer 
could  mvoke  such  nullity  against  the  person 
in  whose  favour  the  policy  was  made  payable, 
and  was  not  obliged  to  return  any  part  of  the 
premium  paid. — ^2ndly.  That  the  statements 
constituting  the  misrepresentations  being  re- 
ferred to  in  express  terms  in  the  body  of  the 
policy,  the  provisions  of  R.  S.  C.  c.  124,  ss.  27 
&  28,  could  not  be  relied  on  to  validate  the 
policy,  assuming  such  enactments  to  be  intra 
vires  of  the  Parliament  of  Canada.  —  3rdly. 
That  the  indication  by  the  assured  of  the  per- 
son to  whom  the  policy  should  be  paid  in  case 
of  death,  and  the  consent  by  the  company  to 
pay  such  person,  did  not  effect  novation ;  and 
the  provisions  contained  in  art.  1180,  C.  C 
are  not  applicabje  in  sudi  a  case. — It  is  too 
late  to  raise  an  objection  for  the  first  time  on 
the  argument  before  the  Supreme  Court  that 
the  legal  representatives  of  the  insured  were 
not  made  parties  to  the  cause.  Venner  v.  Sun 
Life  Ins.  Co.,  xvii.,  394. 
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10.  Life  inauranoe  —  Agency  —  Art,  610 
C.  C. — Unworthy  benefioiaru — Murder  of  aa- 
$ured  —  Eaciu9%on  from  tuocession.] — The 
judgment  appealed  from  (Q.  K.  9  Q.  B.  499) 
which  held  that  as  there  was  no  evidence  that, 
at  the  date  of  policies  sued  on,  assured,  who 
was  murdered  by  the  beneficiary,  was  aware 
of  her  evil  intentions,  nor  that  she  was  act- 
ing as  his  agent  in  effecting  the  assuranc'^s, 
the  fact  that  she  might  .then  have  had  the  in- 
tention to  murder  and  did  subsequently  mur- 
der her  husband  would  not  have  the  effect  of 
discharging  the  insurer  from  liability  upon 
the  policies  towards  the  legal  representatives 
of  the  assured.  Standard  Life  Assur.  Co,  v. 
Trudeau,  xxxi.,  376. 

11.  Life  insurance  —  Terma  of  contract — 
Delivery  of  policy  —  Payment  of  premiums J\ 
— K  contract  of  life  insurance  is  complete  on 
delivery  of  the  policy  to  the  insured  and  pay- 
ment of  the  first  premium. — Where  the  insur- 
ed, being  able  to  read,  has  had  ample  oppor- 
tunity to  examine  the  policy,  and  not  being 
misled  by  the  cfompany  as  to  its  terms  nor  in- 
duced not  to  read  it,  has  neglected  to  do  so, 
he  cannot,  after  paying  the  premium,  be  heard 
to  say  that  it  did  not  contain  the  terms  of 
and  contract  agreed  upon.  Provident  Savings 
Life  Assurance  Society  of  Neto  York  v. 
Mou^at,  xxxii.,  147. 

12.  Commencement  of  insurance  contract — 
Delivery  of  policy  —  Incontestability — Opera- 
tion of  conditions^ — An  applicfiation  for  life 
insurance  dated  loth  September,  1894,  and 
made  part  of  the  contract  to  be  effected  pro- 
vided that  the  issue  of  a  policy  in  the  usual 
form  and  delivered  should  be  the  only  ac- 
ceptance thereof  and  that  the  place  of  con- 
tract for  all  purposes  should  be  the  head  office 
of  the  company  at  Toronto.  The  policy  in- 
sured the  applicant's  life  to  5th  October,  1895, 
and  provided  that  it  would  not  be  in  force 
until  the  first  premium  had  been  paid  and  ac- 
cepted and  the  receipt  delivered  to  the  insured, 
and  the  attesting  clause  stated  that  the  com- 
pany affixed  its  seal  and  the  president  and 
managing  director  signed  and  delivered  this 
contract  at  Toronto  ^*  this  27th  day  of  Sep- 
tember, A.D.  1894."  The  insured  lived  in 
British  Columbia  and  the  policy  and  receipt 
were  mailed  at  Toronto  on  27th  September 
to  the  company's  agent  at  Winnipeg,  and  for- 
warded by  him  on  1st  October  to  the  insured, 
who  would  not  receive  it  before  7th  October. 
Insured  died  on  30th  Septeijaber,  1«97.  Held, 
Taschereau,  C.J.,  dissenting,  that  the  policy 
and  receipt  were  delivered,  and  the  contract 
of  insurance  was  completed,  at  least  as  early 
as  27th  September,  1894.  when  the  papers 
were  mailed  at  Toronto. — The  policy  provided 
that  after  being  in  force  for  tnree  years  only 
certain  specified  conditions  therein  should  be 
binding  on  the  holder  and  in  all  other  re- 
spects the  liability  of  the  company  thereunder 
should  not  be  disputed.  The  insured  violated 
a  condition,  but  not  one  so  spedfied,  that 
would  have  avoided  the  policy  but  for  this 
clause. — Held,  that  said  provision  covered 
breaches  of  conditions  made  during  the  three 
years  the  policy  was  in  force,  and  was  not 
confined  to  those  committed  subsequent  there- 
to, and  as  the  three  years  expired  on  the  27th 
September,  1897,  the  insured  dying  three  days 
later  the  company  was  liable.  North  Ameri- 
can Life  Assur,  Co,  v.  Elson,  xxxiii.,  383. 

13.  Policy  without  seal  —  57  Vict.  c.  85 
iOnt,) — Shabby  defence — Equitable  relief — 
Estoppel. 

See  Company  Law.  28. 


14.  Delivery  of  policy — Rejection  of  evi- 
dence— Ueto  trial. 

See  Evidence,  15. 

15.  Act  securing  benefits  to  wife  and  child- 
ren—58  Vict,  0,  25  {N,  B,), 

See  Insurance,  Accident,  6. 

5.  Fbiendly  Societies. 

16.  Relief  association — Government  railway 
— Injury  to  employee — Lord  CampbelVs  Act — 
Art.  1056  C,  C, — Exoneration  from  liability — 
It.  S.  C.  c.  38,  s.  50.] — An  employee  of  the  In- 
tercolonial Railway  becfame  a  member  of  the 
Intercolonial  Railway  Relief  and  Assurance 
Association^  to  the  funds  of  which  the  Govern- 
ment contributed  annually  $6,000.  In  conse- 
quence of  such  contribution  a  rule  of  the  asso- 
ciation provided  that  the  members  renounced 
all  claims  against  the  Crown  arising  from  in- 
jury or  death  in  the  course  of  their  employ- 
ment. The  employee  having  been  killed  m 
discharge  of  his  duty  b^^  negligence  of  a  fellow 
servant:  Held,  reversing  the  judgment  ap- 
pealed from  (6  Can.  Ex.  C.  R.  276),  that  the 
rule  of  the  association  was  an  answer  to  an 
action  by  his  widow  under  art.  1056  C.  C.  to 
recover  compensation  for  his  death.  The 
Queen  v.  Grenier,  xxx.,  42. 

17.  Payment  of  Msessments  —  Suspension 
of  member — Forfeiture. 

See  No.  31,  infra, 

6.  INSUBABLE  INTEREST. 

18.  Assignment  of  policy  —  Bona  fides  — 
Insurable  interest  —  Wagering  policy  —  Pay- 
ment of  premiums.} — G.  applied  for  insurance 
on  his  life,  underwent  medical  examination, 
and  signed  and  procured  the  usual  papers, 
which  were  forwarded  to  the  head  office  and 
a  policy  returned  to  the  agent  for  delivery. 
G.  was  unable  to  pay  the  premium  for  some 
time,  but  a  third  party,  at  the  request  of  the 
agent,  took  an  assignment  of  the  policy  and 
paid  the  premium.  Subsequently  the  policiy 
was  assigned  to  plaintiff  and  the  premiums 
were  thenceforth  paid  by  him.  Prior  to  G.*s 
death  the  general  agent  of  the  company  in- 
quired into  the  circumstances  and  authorized 
the  agent  to  continue  to  receive  the  premiums 
from  the  plaintiff  as  assignee  of  the  policy. 
Held,  reversing  the  judgment  appealed  from 
(3  Legal  News  322;  25  L.  C.  Jur.  232), 
Gwynne,  J.,  dissenting,  that  at  the  time  the 
policy  issued  G.  intended  to  effect  a  bond  fide 
insurance  for  his  own  benefit,  and,  as  the  con- 
tract was  valid  in  its  inception,  the  payment 
of  the  premium  when  made  related  back  to 
the  date  of  the  policy,  and  the  mere  circum- 
stance that  the  assignee,  who  did  not  collude 
with  G.  for  the  issue  of  the  policy,  had  paid 
the  premium  and  obtained  an  assignment,  did 
not  make  it  a  wagering  policy.  Vezina  v. 
New  York  Life  Ins.  Co.,  vi.,  30. 

19.  Interest  of  beneficiary  —  Wager  policy 
—U  Geo.  III.  c.  48  (/mp.)l— The  statute 
14  Geo.  III.,  c  48,  enacts:  1.  That  no  insur- 
ance shall  be  made  by  any  person  or  persons, 
bodies  politic  or  corporate,  on  the  life  or  lives 
of  any  person  or  persons  or  on  other  event 
or  events  whatever  wherein  the  person  or  per- 
sons for  whose  use  or  benefit,  or  on  whose 
account,  such  policy  or  policies  shall  be  made, 
shall  have  no  interest,  or  by  way  of  gaming 
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or  wagering;  and  that  every  insurance  made 
contrary  to  the  true  intent  and  meaning  of 
this  Act  shall  be  null  and  void  to  all  intents 
and  purposes  whatsoever.  2.  That  it  shall  not 
be  lawful  to  make  any  policy  or  policies  on 
the  life  or  lives  of  any  person  or  persons,  or 
other  event  or  events,  without  inserting  in 
such  policy  or  policies,  the  name  or  names 
of  the  person  or  persons  interested  therein, 
or  for  what  use,  benefit,  or  on  whose 
account,  such  policy  is  so  made  or  under- 
written. 3.  That  m  all  cases  when  the 
insured  hath  an  Interest  in  such  life  or 
lives,  event  or  events,  no  greater  sum  shall  be 
recovered  or  received  from  the  insurer  or  in- 
surers than  the  amount  or  value  of  the  inter- 
est of  the  insured  in  such  life  or  lives,  or 
other  event  or  events.  Held,  affirming  tbe 
judgment  appealed  from  (6  Russ.  &  Geld. 
440),  that  this  statute  never  was  Intended  to 
prevent  a  person  from  effecting  a  honA  fide 
insurance  on  his  own  life,  and  making  the  sum 
insured  payable  to  whom  he  pleases,  such  in- 
surance not  being  "  by  way  of  gaming  or 
wagering "  within  the  meaning  of  the  first 
section  of  the  Act.  Held,  also,  that  s.  2  of 
the  said  Act  applies  only  to  a  policy  on  the 
life  of  another,  not  to  a  policy  by  a  man  on 
his  own  life.  North  American  Life  Assur. 
Co,  V.  Craigen,  xiii.,  278. 

20.  Assignment  of  policy  —  Married  woman 
— Art,  183  O.  0. — Authorization 'of  husband.] 
— The  appellant's  interest  in  the  policy  was 
as  assignee  of  B.,  wife  of  L.,  to  whom  insured 
had  transferred  his  interest.  Held,  per 
Strong,  Taschereau  and  Gwynne,  J  J.,  that 
the  appellant  bad  no  locus  standi,  there  be- 
ing no  evidence  that  B.  had  been  authorized 
by  her  husband  to  accept  or  transfer  the  pol- 
icy.— Judgment  appealed  from  (M.  L.  R.  2  Q. 
B.  323)  affirmed.  Boyce  v.  Phwnia  Mutual 
Life  Ins.  Co,;  xiv.,  723. 

21.  Wagering  policy  —  Nullity — Waiver  of 
iUegalitp  —  Insurable  interest — Estoppel — 14 
Geo,  III.,  c.  J,8  (Imp,)  —  Arts.  2m.  U80, 
2590  C.  CI — A  condition  by  which  the  policy 
is  to  become  incontestable  upon  any  ground 
whatever  after  the  lapse  of  a  limited  period, 
does  not  make  the  contract  binding  upon  the 
insurer  in  the  case  of  a  wagering  policy. — 
Judgment  of  the  Queen's  Bench  reversed, 
Sedgewick,  J.,  dissenting.  Manufactui^ers 
Life  Ins,  Co,  v.  AnctU,  xxviii.,  103. 

Affirmed  on  appeal  by  Privy  Council, 
(1899)  A.  C.  604. 

22.  Life  insurance — Wager  policy — Endow- 
ment— llf  Geo.  Ill,,  c,  48,  s.  1  (Imp.) — Action 
for  cancellation  —  Return  of  premiums  1 — If 
the  beneficiary  of  a  life  insurance  policy  has 
no  interest  in  the  life  of  the  insured,  has 
effected  the  insurance  for  his  oyra  benefit  and 
pays  all  the  premiums  himself,  the  policy  is  a 
wagering  policy  and  void  under  14  Geo.  III., 
c  48,  s.  1  (Imp.) — The  Act  applies  to  an 
endowment  as  well  as  to  an  all  life  policy. — 
Judgment  of  the  Court  of  Appeal  (2  Ont.  L. 
R.  559)  affirmed. — In  an  action  by  the  com- 
pany for  cancellation  of  the  policy  under  said 
Act  a  return  of  the  premiums  paid  will  not 
be  made  a  condition  of  obtaining  cancellation. 
— Judgment  of  the  Court  of  Appeal  (2  Ont. 
L.  R.  559)  reversed,  Davies  and  Mills,  JJ., 
dissenting.  Brophy  v.  North  American  Life 
Assur.  Co,,  xxxii.,  261. 

23.  Partnership — Insurance  on  members — 
Registered  declaration  —  Evidence  to  contra- 
diet—Art.  1835  C,  C.—C.  8,  L,  C,  c,  65,  s.  1. 

See  Evidence,  21. 


7.   MiSBEFBESENTATION. 

24.  Reasonable  accuracy  —  Application  — 
Declaration  by  assured  —  Basis  of  contract 
— Warranty  —  Misdirection.]  —  An  applica- 
tion for  life  insurance  contained  the  fol- 
lowing declaration  after  the  applicant's 
answers  to  the  questions  submitted : — "  I,  the 
said  G.  M.  (the  person  whose  life  is  to  be 
insured),  do  hereby  warrant  and  guarantee 
that  the  answers  given  to  the  above  questions 
(all  of  which  questions  I  hereby  declare  that 
I  have  read  or  heard  read)  are  true,  to  the 
best  of  my  knowledge  and  belief;  and  I  d» 
hereby  agree  that  this  proposal  shall  be  the 
basis  of  the  contract  between  me  and  the  said 
association,  and  I  further  a^ree  that  any  mis- 
statements or  suppression  of  facts  made  in 
the  answers  to  the  questions  aforesaid,  or  in 
my^  answers  to  be  given  to  the  medical  ex- 
aminer, shall  render  null  and  void  the  policy 
of  insurance  herein  applied  for,  and  forfeit 
all  payments  made  thereon.  It  is  also  further 
agreed  that  should  a  policy  be  executed  under 
this  application,  the  same  shall  not  be  delivered 
or  binding  on  the  association  until  the  first  pre- 
mium thereon  shall  be  paid  to  a  duly  author- 
ized agent  of  the  association  during  my  life- 
time and  good  health,  I  (the  party  in  whose 
favour  the  insurance  is  granted)  do  also  hereby 
agree  that  this  proposal  and  declaration  shall 
be  the  basis  of  the  contract  between  me  and 
the  said  association."  Held,  affirming  the 
judgment  appealed  from  (14  Ont.  App.  R. 
218),  that  this  was  not  a  warranty  of  the  ab- 
solute truth  of  the  answers  of  the  applicant, 
but  that  the  whole  declaration  was  qualified 
by  the  words  **  to  the  best  of  my  knowledge 
and  belief." — At  the  trial  the  jury  were 
charged  that  if  there  was  wilful  misrepresekit- 
ation,  or  such  as  to  mislead  the  company,  they 
should  find  for  the  defendants,  but  that  if 
the  answers  were  reasonably  fair  and  truthful 
to  the  best  of  the  knowledge  and  belief  of  the 
applicant,  their  verdict  should  be  for  the 
plaintiffs.  Held,  a  proper  direction.  Con- 
federation Life  Association  v.  Miller,  xiv., 
330. 

25.  Mutual  society — Bond  of  membership- 
Warranty  —  Concealment  —  Misstatement — 
Pleading,] — On  application  for  insurance  in  a 
mutual  assessment  insurance  society  applicant 
declared  and  warranted  that  if  in  any  answers 
there  should  be  any  untruth,  evasion  or  <A>n- 
cealment  of  facts,  any  bond  granted  on  such 
application  should  be  null  and  void.  In  an 
action  on  a  bond  so  issued,  it  was  shewn  that 
insured  had  mis-stated  date  of  birth,  giving 
19th  instead  of  23rd  February,  1835 ;  that  he 
had  given  a  slight  attack  of  apoplexy  as  the 
only  disease  witn  which  he  had  been  afflicted, 
and  the  society  contended  that  it  was,  in  fact, 
a  severe  attack;  that  he  had  stated  that  be 
was  in  "  perfect  health  **  at  date  of  applica- 
tion, which  was  claimed  to  be  untrue ;  that  he 
had  suppressed  the  fact  of  bis  being  subject  to 
severe  bleeding  at  the  nose,  and  that  the  at- 
tack of  apoplexy,  which  he  admitted  occurred 
5  years  before  application,  in  fact  occurred 
within  4  years.  The  trial  judge  found  that 
the  mis-statement  as  to  date  of  oirth  waa  im- 
material, as  it  could  not  have  increased  the 
number  of  years  on  which  premiums  were 
calcfulated ;  that  the  attack  of  apoplexy  was  a 
slight,  not  a  severe  attack ;  that  applicant  was 
in  "  good  "  if  not  **  perfect "  health  when  ap- 
plication was  made;  that  the  bleeding  at  the 
nose  to  which  insured  was  subject,  was  not 
a  disease  and  not  dangerous  to  his  health; 
but  that  mis-statement  as  to  time  of  occur- 
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rence  of  attack  of  apoplexy  was  material,  and 
on  this  last  issue  found  for  the  society,  and  on 
all  others  for  the  plaintiff.  The  court  en  banc 
reversed  tMs  decision  and  f^ve  judgment  for 
plaintiff  on  all  issues,  holdmg  that  as  to  the 
issue  found  by  the  trial  judge  for  the  society, 
there  was  a  variance  i)etween  the  plea  and 
the  application  which  prevented  the  society 
from  taking  advantage  of  the  mis-statement. 
Heldf  Gwynne  and  Patterson,  JJ.,  dissenting, 
that  the  decision  of  the  court  en  banc  (20  N. 
S.  Rep.  347)  was  right,  and  should  be  af- 
firmed. Mutual  Belief  Booiety  of  N.  8.  v. 
Webster,  xvi.,  718. 

26.  Application  —  Reference  to  application 
in  policy — Warranty — Misstatement — Incom- 
plete answer."] — ^The  bond  of  membership  in 
an  insurance  society  insured  the  members 
holding  it  '*  in  (Consideration  of  statements 
made  in  the  application  hereof,'*  &c.,  and  in  a 
declaration  annexed  to  the  application  the  in- 
sured agreed  that  the  bond  should  be  void  if 
the  statements  and  answers  to  questions  in 
the  application  were  untrue.  Held,  that  the 
application  was  a  part  of  the  contract  for  in- 
surance and  incorporated  with  the  bond. — The 
declaration  warranted  the  truth  of  answers  to 
questions  and  of  statements  therein,  and 
agreed  that  if  any  of  them  were  not  true,  full 
and  complete,  the  bond  should  be  null  and 
Told.  One  of  the  questions  to  be  answered 
was:  "  Have  you  ever  had  any  of  the  fol- 
lowing diseases?  Answer,  opposite  each,  yes  or 
no."  The  names  of  the  diseases  were  given 
in  perpendicular  columns,  and  at  the  head  of 
eaci  column  the  applicant  wrote  **  no,"  plac- 
ing under  it  and  opposite  the  disease  named 
marks  like  inverted  commas.  On  trial  of  ac- 
tion on  bond  pursuant  to  this  application  it 
was  found  that  applicant  had  had  a  disease 
opposite  to  which  one  of  these  marks  had 
been  placed.  Held,  affirming  the  judgment 
appealed  from  (21  N.  S.  Rep.  1274),  that  whe- 
ther applicant  intended  this  mark  to  mean 
"  no "  and  thus  deny  that  he  had  had  such 
disease,  or  intended  it  as  an  evasion  of  the 
question,  the  bond  tvas  void  for  want  of  a  true 
answer  to  the  question.  Fitzrandolph  v.  Mu- 
tual Relief  So^ty  of  N,  fif.,  xvii.,  333. 

27.  Conditions  and  Warranties  —  Indorse- 
ments on  policy — Inaccurate  statements — Mis- 
representations —  Latent  disease  —  Material 
facts — Cancellation  of  policy — Return  of  pre- 
mium— statute,  cowitruction  of — 55  Yict,  c. 
99,  «.  SS  (On#.)l — ^The  provisions  of  s.-s.  2, 
8.  33  of  "The  Insurance  Corporations  Act, 
1892,"  (Ont.),  limiting  conditions  and  war- 
ranties indorsed  on  policies  providing  for  the 
avoidance  of  the  contract  by  reason  of  untrue 
statement  in  the  applications  to  cases  where 
such  statements  are  material  to  the  contract, 
do  not  require  the  materiality  of  the  state- 
ments to  appear  by  the  indorsements, 
but  the  contract  will  be  avoided  only  when 
such  statements  may  subsequently  be  judi- 
cially found  to  be  material  as  provided  by 
8.-8.  3. — ^Misrepresentations  upon  an  applica- 
tion so  found  to  be  material  will  avoid  the 
policy  notwithstanding  that  they  may  have 
been  made  in  good  faith  and  in  the  consci- 
entious belief  that  they  were  true.  Venner  v. 
Sun  Life 'Ins.  Co.  (17  Can.  S.  C.  R.  394) 
followed.  Jordan  v.  Provincial  Provident  In- 
stitution, xxviii.,  564. 


8.  Mistake. 

28,  Death  or  endowment  policy — Mistake — 
Amount  insured— Premium — Parol  evidence.] 
s.  c.  D.— 23 


— A<?tion  on  a  policy  of  life  insurance  for 
$2,000.  payable  at  the  death,  or  at  the  expira* 
tion  of  eight  years.  The  premium  mentioned 
was  $163.44,  to  be  paid  annually,  partly  in 
cash  and  partly  by  B.'s  notes.  The  company 
pleaded  that  insurance  had  been  effected  for 
$1,0(X)  only,  but  the  policy  had  by  mistake 
been  issued  for  $2,000;  that  as  soon  as  dis- 
covered, a  policy  for  $1,000  had  been  offered, 
and  that  previous  to  action  the  company  ten- 
dered $832.97,  the  amount  due,  which  sum, 
with  $25.15  for  costs  (which  had  not  been 
tendered)  was  brought  into  court.  Since 
October,  1809,  when  a  new  policy  was  of- 
fered, the  premiums  were  paid  and  accepted 
under  an  agreement  that  rights  would  not 
thereby  be  prejudiced,  and  that  the  company 
would  abide  by  the  decision  of  the  court  after 
the  insurance  should  have  become  payable. 
Parol  evidence  was  ^iven  to  shew  how  the  mis- 
take occurred,  and  it  was  established  that  the 
premium  paid  was  in  accordance  with  the 
company's  rates  for  a  $1,000  policy.  Held, 
reversing  the  judgment  appealed  from  (20  L. 
C.  Jur.  286),  that  the  insurance  effected  was 
for  $1,000  only  and  that  the  policy  had  by 
mistake  been  issued  for  $2,00().  JEtna  Life 
Ins.  Co.  V.  Brodie,  v.,  1. 


9.   PBEMrUMS    AND    ASSESSMENTS. 

29.  Premium  notes — Non-payment — Forfei- 
ture— Conditions  —  Collateral  agreements.) — 
Assured  gave  the  company  to  cover  the  first 
annual  premium  upon  a  policy  of  life  insur- 
ance, two  agreements  in  the  form  of  promis- 
sory notes  payable  in  3  and  6  months  from  the 
date  of  the  policy,  each  of  which  contained 
an  undertaking  or  condition  by  the  assured, 
should  default  be  made  in  payment  at  ma- 
turity, that  the  policy  should  thereby  become 
void.  The  policy  contained  no  condition  as  to 
forfeiture  for  non-payment  of  premiums.  The 
first  note  was  not  paid  at  maturity  and,  while 
it  remained  unpaid  and  before  the  second  note 
fell  due,  the  assured  died.  Held,  affirming 
the  decision  appealed  from  (20  Ont.  App.  R. 
564),  that,  by  non-payment  of  the  portion  of 
premium  payable  three  months  after  date  of 
policy,  as  agreed,  the  policy  had  become  void. 
Frank  v.  8un  Life  Assur.  Co.,  22nd  May, 
1894. 

30.  Condition  in  policy — Note  given  for  pre- 
mium— Non-payment  —  Demand  of  payment 
after  maturity — Waiver.] — ^A  condition  in  a 
policy  provided  that  if  any  premium,  or  note, 
&c.,  given  therefor  was  not  paid  when  due, 
the  policy  should  be  void.  Held,  affirming  the 
decision  appealed  from  (20  Ont.  Apj).  R.  187), 
that  where  a  note  given  for  a  premium  under 
said  policy  was  partly  paid  when  due,  and  re- 
newed, and  the  renewal  was  overdue  and  un- 
paid at  the  death  of  the  assured,  the  policy 
was  void.  Held,  further,  that  a  demand  for 
payment  after  maturity  of  the  renewal  was 
not  a  waiver  of  the  breach  of  the  condition 
so  as  to  keep  the  policy  in  force.  McOeachie 
V.  North  American  Life  Ins.  Co.,  xxiii.,  148, 

31.  Benefit  association — Payment  of  assess- 
ments— Forfeiture — Waiver — Pleading.]  —  A 
member  of  a  benefit  association  died  while 
suspended  from  membership  for  non-payment 
of  assessments.  In  an  action  by  his  widow 
for  the  amount  of  his  benefit  certificate  it  was 
claimed  that  the  forfeiture  was  waived.  Held, 
reversing  the  judgment  of  the  Court  of  Appeal 
(Ont.),    that    the    waiver,    not    having    been 
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pleaded,  could  not  be  relied  on  as  an  answer 
to  the  plea  of  non-payment.  AUen  v.  Mer- 
chants' Marine  Ins.  Co,  (15  Can.  S.  C.  R. 
488)  followed.  Knights  of  Maccabees  v.  HUli- 
ker,  xxix.,  397. 

32.  Life  insurance  —  Condition  of  poUcu — 
Payment  of  premium  —  Delivery  of  policp — 
Evidence— Art,  1233  C.  C]  —  A  production 
from  the  custody  of  representatives  of  the  in- 
sured of  a  policy  of  life  insurance,  raises  a 
primd  facie  presumption  that  it  was  duly  de- 
livered and  the  premium  paid,  but  where  the 
consideration  of  the  policy  is  therein  declared 
to  be  the  payment  of  the  first  premium  upon 
the  delivery  of  the  policy,  parol  testimony  may 
be  adduced  to  shew  that,  as  a  matter  of  fact, 
the  premium  was  not  so  paid  and  that  the 
delivery  of  the  policy  to  the  person  therein 
named  as  the  insured  was  merely  provisional 
and  conditional. — The  reception  of  such  proof 
cannot,  under  the  circumstances,  be  considered 
^8  an  admission  of  oral  testimony  in  contra- 
diction of  a  written  instrument,  and  in  the 
Province  of  Quebec,  in  commercial  matters, 
such  evidence  is  admissible  under  the  provi- 
sions of  art.  1233  of  the  Civil  Code.  Mutual 
Life  Assurance  Co.  of  Canada  v.  Oigu^e^ 
zzzii.,  348. 
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1.  Abandonment. 

1.  Total  loss  —  Notice  of  ahand'onment  — 
Waiver.] — The  underwriters*  agent  refused  to 
accept  a  notice  of  abandonment,  given  by 
owners.  Owners  telegraphed  captain  that 
thev  had  abandoned  and  for  him  to  proceed 
under  best  advice,  and  he  repaired  at  much 
less  coat  than  report  estimated.  Held  revers- 
ing the  judgment  appealed  from  (23  N.  B. 
Rep.  100).  that  the  telegraph  did  not  consti- 
tute a  waiver  of  the  notice  of  abandonment. 
MillvUle  Mutual  Marine  Ins.  Co.  v.  DriscoU, 
xi.,  183. 

2.  Abandonment  hy  agent — Special  author- 
ity.]— An  agent  effecting  insurance  under  au- 
thority for  that  purpose  only  may,  in  case  of 
loss,  give  notice  of  abandonment  to  the  under- 
writers without  any  other  or  special  authority. 
— ^Judgment  appealed  from  (26  N.  B.  Rep, 
339)  affirmed.  Merchants'  Marine  Ins.  Co.  v. 
Barss,  xv.,  185. 

3.  Trover  —  Conversion  of  vessel  —  Joint 
owners — A  bandonment — Salvage.  ]  — ^A  vessel , 
partly  insured,  was  wrecked  and  the  ship's 
husband  abandoned  her  to  the  underwriters 
who  sold  her  and  her  outfit  to  one  K.  The 
sale  was  afterwards  abandoned  and  the  under- 


writers notified  the  ship's  husband  that  she 
was  not  a  total  loss,  and  requested  him  to 
take  possession.  He  paid  no  attention  to  the 
notice  and  the  vessel  was  libelled  by  K.  for 
salvage  and  sold  under  decree  of  court.  The 
owner  of  twenty-four  uninsured  shares  in 
the  vessel  brought  an  action  against  the 
underwriters  for  conversion  of  her  interest. 
Held,  affirming  the  decision  appealed  h-om  (32 
N.  B.  Rep.  191),  that  the  ship*s  husband  was 
agent  of  the  uninsured  owner  In  respect  of 
the  vessel,  and  his  conduct  precluded  her  from 
bringing  the  action :  that  he  might  have  taken 
possession  before  the  vessel  was  libelled;  and 
that  the  insured  owner  was  not  deprived  of 
his  interest  by  any  action  of  the  underwriters, 
but  by  the  decree  of  the  court  under  which  she 
was  sold  for  salvage.  Rourke  v.  Union  Ins. 
Co.,  xxiii.,  344. 

4.  Abandonment  —  Repairs  —  "  Boston 
clause  ^  —  Findings  of  jury  —  Setting  aside 
verdict.] — ^In  three  cases,  tried  together,  the 
Supreme  Court  (N.  S.)  (30  N.  S.  Rep.  480) 
affirmed  the  decision  of  the  trial  court  upon  a 
verdict  in  favour  of  plaintiff.  Action  on 
policy  containing  the  "  Boston  clause  "  stipu- 
lating that  **  the  acts  of  the  assured  or  in- 
surers in  recovering,  saving  and  preserving 
the  property  insured,  in  case  of  disaster,  shall 
not  be  considered  a  waiver  or  acceptance  of 
the  abandonment."  The  **  Hattie  Louise" 
left  Trinidad  for  Vineyard  Haven  laden  with 
molasses,  encountered  heavy  weather  and  put 
into  St.  Thomas,  W.  I.,  leaking.  Survey  re- 
sulted in  an  order  to  discharge  and  store  cargo 
and  repair,  but  before  anything  was  done, 
plaintiffs  agent  arrived  at  St.  T.,  also  J.  B., 
agent  for  insurance  companies  on  the  risk. 
Several  interviews  resulted  In  disagreement, 
plaintiff's  agent  insisting  that  the  cargo  should 
be  transshipped  and  the  ship  taken  to  a  north- 
ern port  after  making  temporary  repairs,  but 
J.  B.  insisting  on  permanent  repairs  at  St,  T. 
and  carrying  cargo  forward.  Notice  of  aban- 
donment was  given  28th  December,  plaintiff's 
agent  withdrew  from  the  project  of  repairing 
and  the  work  was  proceeded  with  by  J.  B. 
After  the  ship  came  off  the  slip,  cargo  was  re- 
loaded and  she  was  still  leaky  and  unsea- 
worthy  and  it  was  considered  necessary  again 
to  discharge  the  cargo.  Disbursements  so  far 
were  $4,014.48,  and  the  ship  (valued  at  $6,000 
originally)  had  not  been  re-metaled  or  re- 
classed.  A  loan  on  bottomry  failed,  con- 
signees refused  to  allow  the  cargo  to  be  dis- 
charged a  second  time  till  claims  were  paid 
and  she  was  sold  for  claims.  The  jury  found 
that  there  was  acceptance  of  abandonment. 
On  appeal  to  the  Supreme  Court  of  Canada 
a  new  trial  was  ordered  upon  terms  as  to 
costs  (29  Can.  S.  C.  R.  449)  (21st  November, 
1898).  and  after  judgment  upon  the  new  trial, 
resulting  in  favour  of  the  plaintiff,  on  an- 
other appeal  to  the  Supreme  Court  of  Canada, 
the  judgment  was  affirmed,  the  decision  of  the 
court  t^ing  delivered  by  Taschereau,  J.,  who 
said,  referring  to  the  order  for  new  trial : — 
"  In  order  that  the  insurance  companies  might 
have  full  opportunity  of  adducing  further  evi- 
dence which  had  not  been  received  at  the 
former  trials,  we  indulged  them  by  granting 
new  trials  to  enable  them  to  produce  letters  in 
respect  to  the  transactions  which  took  place 
at  St.  T.,  then  said  to  be  in  iwssession  of  wit- 
nesses there.  This  indulgence  was  granted  at 
their  own  expense  and  they  were  given  30 
days  in  which  to  make  settlement  of  these 
costs,  otherwise  the  appeals  were  to  stand  dis- 
missed." After  the  hearing  on  the  appeal 
from  the  judgment  on  the  new  trials,  it  was 
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considered  that  the  new  evidence  so  produced 
shewed  nothing  to  jostifv  interference  with 
the  judgment  appealed  from.  Ins.  Co.  of 
North  America  v.  McLeod;  Weatern  Ins.  Co. 
y.  McLeod;  Nova  Scotia  Marine  Ins.  Co.  v. 
McLeod,  xxix.,  449 ;  and  15th  May,  1901. 

5.  Notice  of  abandonment — Art,  2544  C.  C. 
— Constructive  total  loss. 

See  No.  38,  infra. 

6.  Constructive  total   loss — Repairs  6y  un- 
derwriters. 

See  No.  39,  infra. 

7.  Loss  of  voyage — Constructive  total  loss 
of  ship — Sale  by  mortgagee — Diligence. 

See  No.  42,  infra. 

8.  Constructive  total  loss — Necessity  of  sale 
by  master — Notice  of  abandonment. 

See  No.  44,  infra. 

9.  Waiver — Acceptance    of    abandonment — 
"  Boston  dause  " — Repairs. 

See  No.  4,  ante. 


2.  AVEBAOE. 

10.  Salvage  —  General  average — Insurance 
on  huU  —  Cost  of  saving  uninsured  cargo — 
Average  bond.]  —  A  vessel  loaded  with  coal 
stranded  and  was  abandoned.  Notice  of  aban- 
donment was  given  on  the  hull.  The  owners 
of  cargo,  not  insured,  offered  to  take  it  out 
of  the  vessel  but  the  underwriters  preferred  to 
do  it  themselves  and  an  average  bond  was  ex- 
ecuted by  the  underwriters  and  owners  by 
which  they  respectively  agreed  to  pay  the  loss 
•rmrting  to  their  several  shares  in  the  vessel, 
her  wimJBffi  as  freight  and  her  cargo,  the 
same  to  be  stated  and  apportioned  in  accord- 
ance with  the  establUied  usage  and  law  of 
the  province  in  similar  cases  by  a  named  ad- 
juster. Efforts  having  been  made  to  save 
both  vessel  and  cargo,  resulting  in  a  portion 
of  the  latter  being  taken  out  but  the  remain- 
der and  the  vessel  being  abandoned,  the  ad- 
juster apportioned  the  loss  making  the  greater 
part  payable  by  the  owners  of  the  cargo.  In 
an  action  on  the  bond.  Held,  affirming  the 
judgment  appealed  from  (19  Out.  App.  R. 
41),  that  the  owners  of  cargo  were  only  liable, 
under  the  bond,  to  pay  what  would  be  legally 
due  according  to  the  principles  of  the  law  re- 
lating to  general  average;  that  the  cargo  and 
vessel  were  never  in  that  common  peril  which 
is  the  foundation  of  the  right  to  claim  for 
general  average,  that  the  money  expended,  be- 
yond what  was  the  actual  cost  of  the  salvage 
of  the  cargo  saved,  was  in  no  sense  expended 
for  the  benefit  of  the  cargo  owners;  and  the 
defendants  having  paid  into  court  a  sum  suffi- 
cient to  cover  such  actual  cost  the  under- 
writers were  not  entitled  to  a  greater  amount. 
Western  Assurance  Co.  v.  Ontario  Coal  Co., 
xxi..  383. 


3.  Barratry. 

11.  Exceptions  in  policy — Barratry — Proxi- 
mate cause  of  loss — Perils  of  the  seas.'\ — In- 
surance in  a  marine  policy  against  loss  '*  by 
perils  of  the  seas,?  does  not  cover  a  loss  by 
barratry. — It  is  not  necessary  that  barratry 
should    be    expressly    exceptea    in    a    marine 


policy  to  relieve  the  insurers  from  liability  for 
such  a  loss. — Per  Strong,  J.,  dissenting.  If 
the  proximate  cause  of  the  loss  is  a  peril  of 
the  seas  covered  by  the  policy  the  underwriter 
is  liable,  though  the  primary  cause  may  have 
been  a  barratrous  act.  -  Judgment  appealed 
from  (20  N.  S.  Rep.  514)  affirmed.  O'Connor 
V.  Merchants*  Martne  Ins.  Co.,  xvi.,  331. 


4.   CJONDITIONS. 

12.  Condition  of  policy  —  Prosecution  of 
daims — Prescription — Limitation  of  liability 
— Renunciation — Art.  2184  C.  C.  —  Waiver — 
Pleading — Appeal.] — ^A  condition  in  a  marine 
policy  that  all  claims  under  such  a  policy  shall 
be  void  unless  prosecuted  within  one  year  from 
date  of  loss,  is  a  valid  condition  not  Contrary 
to  art.  2184  C.  O.  and  all  claims  under  such  a 
policy  will  be  barred  if  not  sued  on  within 
one  year  from  the  date  of  the  loss. — ^The  plain- 
tiff cannot  rely  on  appeal  on  a  waiver  of  the 
condition,  unless  such  waiver  has  been  pro- 
perly pleaded.  —  Per  Taschereau,  J.  The 
debtor  cannot  stipulate  for  enlargement  of  the 
time  limited  for  prescription^  but  the  creditor 
may  stipulate  for  a  shorter  Imiitation,  Judg- 
ment appealed  from  (M.  L.  R.  3  Q.  B.  293) 
affirmed.  Allen  v.  Merchants*  Marine  Ins. 
Co,,  XV.,  488. 

13.  Limitation  of  time — Commencement  of 
action — Defective  protest.] — ^A  Clause  in  the 
policy  required  action  to  be  brought  within  12 
months  from  date  of  depositing  claim  for  loss 
or  damage  at  the  office  of  the  assurers.  A 
protest  was  deposited  accompanied  by  a  de- 
maud  for  the  insurance.  The  protest  was  de- 
fective and  some  months  later  an  amended 
claim  was  deposited.  Held,  affirming  the 
judgment  appealed  from  (20  N.  S.  Rep.  15), 
that  an  action  begun  more  than  12  months 
after  the  original,  but  less  than  12  months 
after  the  amended  claim  was  deposited,  was 
too  late.    Robertson  v.  Pugh,  xv.,  706. 

14.  Breach  of  condition — Additional  insur- 
ance —  Cancellation  of  policy  —  Premium  re- 
tained.]— Plaintiffs  insured  in  the  St.  Law- 
rence Insurance  Association,  of  which  defend- 
ant was  the  broker  and  an  underwriter,  $2,000 
on  their  schooner  "  Nimrod  "  for  12  months. 
In  the  application  were  the  words  "  insurance 
elsewhere  not  to  exceed  $2,000."  The  policy 
issued,  dated  25th  October,  1870,  without  any 
reference  to  this  condition.  On  the  day  ap- 
plication was  made  plaintiffs  insured  further 
$2,000  in  the  Mutual  Insurance  Association 
of  Pirtou.  In  November  afterwards  another 
$2,000  was  insured  in  the  Union  Marine  In- 
surance Company.  After  all  the  insurances 
had  been  effected,  the  schooner  proceeded  on 
her  voyage  and  was,  as  was  long  afterwards 
ascertained,  abandoned  at  sea  a?  a  total  wreck 
on  19th  February,  1871.— On  20th  February 
1871,  defendant's  association  (none  of  the 
parties  having  had  any  intimation  of  the  loss) , 
cancelled  their  policy  on  account  of  the  insur- 
ance in  the  Mutual  Marine  Insurance  Com- 
pany, charging  plaintiff's  premium  up  to  that 
date  and  remitting  the  portion  payable  after 
that  date.— The  Supreme  Court  (N.S.)  di- 
rected judgment  to  be  entered  for  the  defend- 
ants. Held,  reversing  the  judgment  appealed 
from  (3  R.  &  C.  276),  that  the  cancellation 
operated  only  from  the  20th  February,  1871, 
up  to  which  date  the  premium  was  charged, 
and  not  from  November,  1870.  McDonald  v. 
Doull  Cass.  Dig.   (2  ed.)   384. 
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15.  Condition  not  to  load  more  than  regis- 
tered ionnage  i/oith  stone,  do.,  without  agenfs 
consent — Breach  —  Agency  —  Loading  with 
phosphate  rock — Evidence-Consent  hy  agent 
— Proof  of  contract — Prior  insurance — Find- 
ing of  jury.] — ^A  voyage  polidy  on  plaintiflPs 
vessel  **  Pretty  Jemima,"  contained,  inter  alia, 
the  following  clauses : — "  Warranted  not  to 
load  more  than  registered  tons  with  stones, 
marble,  lead,  ores  or  brick,  without  the  con- 
sent of  the  agent  of  the  Providence  Washing- 
ton Insurance  Company.  Provided  always, 
and  it  is  hereby  further  agreed,  that  if  the 
said  assured  shall  have  made  any  other  assur- 
ance upon  the  premises  aforesaid,  prior  in 
date  to  this  policy,  then  the  said  Providence 
Washington  Insurance  Company  shall  be  ans- 
werable only  for  so  much  as  the  amount  of 
suc?h  prior  insurance  may  be  deficient  towards 
fully  covering  the  premises  hereby  assured.'* — 
It  appeared  that  the  vessel  was  loaded  with 
phospnate  roc^,  and  plaintiff  gave  evidence  of 
a  conversation  with  the  company's  agent  in 
which  the  latter  wanted  to  charge  more  pre- 
mium than  on  a  previous  policy,  because  the 
vessel  was  going  to  carry  phosphate.  He  also 
cautioned  plaintiff  about  loading  the  vessel; 
how  to  lay  the  floor  so  as  to  distribute  the 
weight  over  the  ship.  Plaintiff's  evidence  on 
this  matter  closes  as  .follows :  *'  R.  (the  agent) 
said  1  could  load  down  to  the  mark,  the  load 
line,  same  as  if  loading  coal."  It  also  appeared 
that  there  was  $1,100  prior  insurance  on  one- 
eighth  of  the  vessel,  which  plaintiff  had 
bought,  but  of  which  he  had  never  re<5eived 
the  title.  Held,  affirming  the  judgment  ap- 
pealed from  (19  N.  B.  Rep.  28).  Gwynne,  J., 
dissenting,  that  the  agent  s  consent  had  been 
obtained  to  the  loading  of  the  vessel  beyond 
her  registered  tonnage,  and  there  was  conse- 
quentlv  no  breach  of  the  above  condition  of 
the  policy. — Held,  also,  that  the  defendants 
were  liable,  up  to  the  amount  insured,  only 
for  80  much  of  the  assured  value  as  was  not 
covered  by  the  ])rior  insurance  of  $1,100. — Per 
Gwynne,  J.  That  the  consent  of  the  agent 
should  have  been  alleged  by  plaintiff  in  his 
pleading  and,  not  having  been  so  alleged, 
could  not  be  set  up  as  an  answer  to  the  de- 
fendant's pleas.  That  the  jury  should  have 
been  requested  to  find  whether  or  not  phos- 
phate rock  was  stone  within  the  meaTiing  of 
such  condition,  and  that  there  should  be  a 
new  trial  to  have  such  a  finding  by  the  jury. — 
The  policy  was  signed  by  R.,  as  the  company's 
agent ;  he  issued  and  countersigned  it  as  agent, 
received  the  premium  and  acted  throughout  as' 
such  agent,  and  was  so  recognized  by  the  presi- 
dent of  the  company.  Held,  that  this  was  suffi- 
cient in  the  first  instance,  if  uncontradicted, 
to  justify  the  jury  in  finding  that  R.  was  the 
agent  of  the  company.  Robertson  v.  Provin- 
cial M.  &  G.  Ins.  Co.  (8  N.  B.  Rep.  379) 
followed.  Appeal  dismissed  with  costs.  Pro- 
vidence Washington  Ins.  Co,  v.  Chapman, 
Cass.  Dig.  (2  ed.)  386. 

See  No.  23,  infra. 

16.  Navigation  —  Delays  —  Deviation  — 
Enhancement  of  risk — Implied  condition. 

See  No.  29,  infra. 


5.  Contract. 

17.  Description  of  voyage  —  Deviation — 
Question  for  jury  —  Misdirection — Waiver — 
Defective  case — Amendment  of  record — Prac- 
tice.]— Policy  on  a  ship  for  a  voyage  from 


Melbourne  to  Valparaiso  for  orders,  thence  to 
a  loading  port  on  the  western  coast  of  South 
America,  and- thence  to  a  port  of  discharge  in 
the  United  Kingdom.  The  ship  went  from 
Valparaiso  to  Lobos,  an  island  irom  25  to  40 
miles  off  the  coast  of  South  America  and  was 
afterwards  lost.  Held,  that  whether  or  not 
Lobos  was  a  loading  port  on  the  western  coast 
of  South  America  within  the  policy  was  a 
question  for  the  jury,  and  as  this  question 
had  not  been  submitted  to  them,  a  new 
trial  was  ordered  on  the  ground  of  mis- 
direction. —  After  judgment  application  was 
made  to  vary  or  reverse  the  judgment  on  affi- 
davits shewing  that  the  question  was  submit- 
ted and  answered.  Held,  that  the  application 
was  too  late,  as  the  court  had  to  determine 
the  appeal  case  transmitted,  and  the  respond- 
ent had  allowed  the  appeal  to  be  argued  and 
judgment  rendered  without  taking  any  steps 
to  have  the  case  amended.^Fudnnent  appeal- 
ed from  (28  N.  B.  Rep.  435)  affirmed.  Pr(h 
videnoe  Washington  Ins,  Co.  v.  Oerow,  xiv., 
731. 

See  No.  19,  infra, 

18.  Average — Constructive  total  loss — Par- 
tial loss — Adjustment  —  "  Cost  of  repairs  " — 
One-third  new  for  old — Vessel  not  repaired,] 
— ^A  policy  had  a  clause : — "  In  case  of  repairs, 
the  usual  deduction  of  %  will  not  be  made 
until  after  six  months  from  date  of  first  re- 
gistration, but  after  such  date  the  deduction 
will  be  made ;  the  insurers  shall  not  be  liable 
for  constructive  total  loss  of  the  vessel  in  case 
of  abandonment  or  otherwise,  unless  the  cost 
of  repairinjg  the  vessel  under  an  adjustment, 
as  of  partial  loss  according  to  the  terms  of 
this  policy,  shall  amount  to  more  than  half  of 
its  value,  as  declared  in  this  policy."  The 
ship,  disabled  at  sea,  put  into  port  for  repairs. 
It  was  found  that  cost  of  repairs  and  ex- 
penses would  exceed  more  than  half  the  value 
declared  in  policy  if  usual  deduction  of  %  al- 
lowed in  adjusting  partial  loss  under  terms  of 
policy  was  not  made,  but  not  if  it  was  made. 
Held,  affirming  the  judgments  appealed  from 
(27  N.  B.  Ren.  513),  Patterson,  J.,  dissent- 
ing, that  the  "cost  of  repair"  in  the  policy 
meant  the  net  amount  after  allowing  %  of  the 
actual  Cost  in  respect  of  new  for  old,  aocord- 
ing  to  the  rule  usually  followed  in  adjusting 
partial  loss,  and  not  the  estimated  amount  of 
the  gross  costs  of  the  repairs  forming  the  basis 
of  an  average  adjustment  in  case  of  claim  for 
partial  loss,  and  therefore  the  cost  of  repairs 
did  not  amount  to  half  the  declared  value. 
Oerow  V.  British  American  Ins.  Co.j  Gerow  v. 
Royal  Canadian  Ins.  Co.,  xvi.,  524. 

19.  Construction  of  policy  —  Deviation  — 
Loading  port — Commercial  usage.] — The  voy- 
age specified  included  **  a  loading  port  on  the 
western  coast  of  South  America,"  and  pay- 
ment of  a  loss  under  the  policy  was  resisted 
on  the  ground  of  deviation*,  the  vessel  having 
loaded  at  Lobos,  one  of  the  Guano  Islands. 
25  to  40  miles  off  the  coast.  Evidence  was 
given  by  ship-owners  and  mariners  to  the  ef- 
fect that,  according  to  commercial  usage,  the 
description  in  the  policy  would  include  the 
Guano  Islands,  and  there  was  evidence  that 
when  the  insurance  was  effected  a  redurtion  of 
premium  was  offered  for  an  undertaking  that 
the  vessel  would  load  guano.  The  jury  found, 
on  an  express  direction  by  the  court,  that  the 
island  where  the  vessel  loaded  was  on  the 
western  coast  of  South  America  within  the 
meaning  of  the  policy.  Held,  affirming  the 
judgment  appealed  from  (28  N,  B.  Rep.  435), 
that  the  words  in  the  policy  must  be  taken 
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to  have  been  used  in  a  commercial  sense  and 
as  understood  by  shippers,  ship-owners  and  un- 
derwriters; and  the  jury  having  based  their 
verdict  on  the  evidence  of  what  such  under- 
standing would  be,  and  the  company  being 
aware  of  a  guano  freight  being  contemplated, 
the  finding  should  not  be  disturbed.  Provi- 
dence Washington  Ins,  Co.  v.  Oerow.  xvii., 
387. 

Bee  No.  17,  ante, 

20.  Insurance  "on  advances** — Wording  of 
policy — Insurable  interest.] — ^A  policy  provid- 
ed that  L.,  on  account  of  owners,  in  case  of 
loss  to  be  paid  to  L.  do  cause  to  be  insured, 
lost  or  not  lost,  the  sum  of  $2,000,  on  ad- 
vances, upon  the  body,  &c.,  of  the  **  Lizzie 
Perry.*'  The  rest  of  the  policy  was  applic- 
able to  insurance  on  the  ship  only.  L.  was 
managing  owner,  who  had  exx>ended  consider- 
able money  in  repairs  on  the  vessel.  The 
insurers  claimed  that  the  insurance  was  on 
advances  by  the  owners  which  were  not  insur- 
able. Held,  affirming  the  judgment  appealed 
from  (23  N:  S.  Rep.  537),  that  the  instru- 
ment must,  if  possible,  be  construed  as  valid 
aud  effectual  and  to  do  so  the  words  **  o^  ad- 
vances "  might  be  treated  as  surplusage  or  as 
merely  a  reference  to  the  inducement  which 
led  the  owners  to  insure  the  ship.  British 
America  Assur.  Co.  v.  Law,  xxi.,  325. 

21.  Contract  —  Application  for  insurance 
— Negligence  —  Escrow — l^rover.] — B.  to  in- 
sure his  vessel  "  U.  O.  Chandler "  went  to 
brokers,  who  filled  out  an  application  and  sent 
it  by  a  clerk  to  K.,  agent  for  a  foreign  marine 
insurance  company.  The  vessel  was  valued  at 
$2,500  and  rate  of  premium  fixed  at  11  per 
cent.  K.  refused  to  forward  the  apglication 
unless  the  valuation  was  raised  to  $3.000 — 
or  12  per  cent,  premium  was  paid.  This  was 
not  acceded  to  by  the  brokers,  but  K.  filled 
out  an  application  with  the  valuation  increas- 
ed and  forwarded  it  to  the  head  office  of  his 
company.  On  the  day  it  was  mailed  the  ves- 
sel was  lost  and  four  days  after  K.  received 
a  telegram  from  the  attorney  of  the  company 
at  the  head  office  as  follows  :  "  *Chandler  ' 
having  been  in  trouble  we  have  telegraphed 
you  declining  risk,  but  had  previously  mailed 
policy;  please  decline  risk  and  return  policy." 
The  policy  was  received  by  K.  next  day  and 
he  returned  it  at  once;  he  did  not  shew  it  to 
the  brokers  or  to  B.,  nor  inform  them  of  its 
receipt.  B.  sued  K.  in  damages  for  neglect 
in  not  forwarding  the  application  promptly, 
with  a  count  in  trover  for  cfonversion  of  the 
policy.  Held,  affirming  the  judgment  appealed 
from  (31  N.  B.  Rep.  417),  that  as  K.  was 
never  authorized  nor  requested  to  forward  the 
application  which  he  did  forward,  namely, 
that  in  which  the  vessel  was  valued  at  $3,000, 
and  had  refused  to  forward  the  only  applica- 
tion authorized  by  the  brokers  on  behalf  of 
B.,  the  latter  could  maintain  no  action  found- 
ed on  negligence.^  Held,  further,  that  the  pro- 
perty in  the  policy  prepared  at  the  head  of- 
fice and  sent  to  K.  never  passed  out  of  the 
company  and  was  at  the  most  no  more  than 
an  escrow  in  the  hands  of  K.,  the  agent,  and 
therefore  trover  could  not  lie  against  K.  for 
its  conversion.    Buck  v.  Knowlton,  xxi.,  371. 

22.  Construction  of  policy — Promissory  rep- 
resentation —  Coasting  voyages  —  Time  pol- 
icy.]— A  time  policy  issued  on  a  slip  contain- 
ing the  words :  **  Voyage  at  and  from  date  to 
31st  December,  coasting  principally  Ganso  to 
Halifax,  using  Prince  Edward  Island  and 
Newfoundland."     The  exceptions  on  the  time 


risks  were :  *'  Prohibited  from  the  River  and 
Gulf  of  St.  Lawrence  and  ports  in  Newfound- 
land,* and  between  the  1st  November  and  1st 
May."  Sealing  voyages  and  voyages  to  Green- 
land and  Iceland  were  also  excepted,  and  "not 
to  use  the  ports  of  Schooner  Pond,  Blodkhouse 
Mines  and  Chimney  Corner,  except  during  the 
months  of  June,  July  and  Auguat,  the  use  of 
such  waters,  not  to  vitiate  this  policy,  except 
during  the  time  such  waters  are  used."  The 
vessel  was  lost  on  a  voyage  from  Baltimore  to 
St.  Thomas.  Held,  reversing  the  judgment 
appealed  from  (4  Russ.  &  Geld.  50),  that, 
taking  the  slip  and  policy  together,  a  perfect- 
ly consistent  contract  of  assurance  could  be 
made  out,  namely,  a  contract  to  assure  the 
vessel  for  the  time  named,  provided  she  was 
confined  to  coasting  voyages,  and  did  not, 
while  so  employed,  use  any  of  the  prohibited 
waters,  Henry,  J.  dissenting.  McKenzie  v. 
Corhett,  Cass.  Dig.  (2  ed.)  384. 

23.  Condition  of  policy  —  Counter-signa- 
ture by  agent  ^—  Waiver  —  Overloading  — 
8tone  or  ores  —  Phosphate  rock — Demurrer.] 
— A  policy  of  marine  insurance  contained  the 
reservation :  **  Policy  shall  not  be  valid  unless 
countersigned  by  R.,  the  said  company's  duly 
authorized  ageibt,  at  his  office  in  St.  John,  N. 
B."  It  was  not  countersigned  by  R.  Re- 
spondent gave  eviden<?e  to  shew  that  it  was 
issued  by  R.  and  sent  by  him,  as  directed  by 
respondent,  to  a  person  in  Nova  Scotia.  ^  A 
verdict  was  given  for  the  plaintiff  at  the  trial, 
and  the  company  moved  for  a  nonsuit  on  the 
ground,  inter  alia,  that  the  policy  was  invalid 
on  account  of  not  being  so  countersigned.  The 
nonsuit  was  refused.  Held,  Foumier  and 
Henry,  JJ.,  dissenting,  that  the  appeal  must 
be  allowed  and  a  nonsuit  entered. — ^The  pol- 
icy, as  set  out  in  the  declaration  contained  a 
stipulation  that  the  vessel  was  not  to  load 
more  than  register  tonnage  with  stone,  ores, 
&c.  Defendants  pleaded  to  this  count  that 
she  did  load  more  than  her  register  tons  with 
stone  or  ores,  namely,  phosphate  rock,  cfon- 
trary  to  such  condition.  Plaintiff  replied 
that  phosphate  rock  was  not  stone  or  ore 
within  the  meaning  of  such  condition ;  the  de- 
fendants demurred  to  the  replication,  and,  on 
argument  on  the  demurrer,  the  replication  was 
held  good.  (19  N.  B.  Reps.  28).  Delaware 
Mutual  Ins.  Co.  v.  Chapman,  Cass.  Dig.  (2 
ed.)  387. 

See  No.   15,  ante. 

24.  Voyage  policy — "  At  and  from  "  a  port 
— Construction  of  policy  —  Usage.] — A  ship 
was  insured  for  a  voyage  "  at  and  from  Syd- 
ney to  St.  John,  N.  B.  there  and  thence," 
&c.  She  went  to  Sydney  for  orders,  and  with- 
out entering  the  limits  of  the  port  as  de- 
fined by  statute  for  fiscal  purposes,  brought 
up  or  near  the  mouth  of  the  harbour  and  hav- 
ing received  her  orders  by  signal  attempted  to 
put  about  for  St.  John  but  missed  stays  and 
was  wrecked.  In  an  action  on  the  policy  evi- 
dence was  given  establishing  that  Sydney  was 
well  known  as  a  port  of  call  that  ships  go- 
ing there  for  orders  never  entered  the  har- 
bour, and  that  the  insured  vessel  was  within 
the  port  according  to  a  Royal  Surveyor's 
Chart  furnished  to  navigators.  Held,  affirm- 
inff  the  decision  appealed  from  (33  N.  B.  Rep. 
lOo),  that  the  words  '*at  and  from  Sydney" 
meant  at  and  from  the  first  arrival  of  the 
ship ;  that  she  was  at  Sydney  within  the  terms 
of  the  policy ;  and  that  the  policy  had  attach- 
ed when  she  attempted  to  put  about  for  St. 
John.  8t.  Paul  Fire  and  Marine  Ins.  Co,  v. 
Troop,  xxvi.,  5. 
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25.  Oood8  shipped  and  insured  in  hulk — 
Loss  of  portion — Total  or  partial  loss — Con- 
struction of  policy.] — M.  shipped  on  a  schoon- 
er a  cargo  of  railway  ties,  for  a  voyage  from 
Gasp6  to  Boston.  Policy  on  cargo  provided 
that  "  the  insurers  shall  not  be  liable  for  any 
claim  for  damages  on  .  .  .  lumber 
.  .  .  but  liable  for  a  total  loss  of  a  part 
if  amounting  to  5  per  cent,  on  the  whole 
aggregate  value  of  such  articles."  A  certifi- 
cate given  by  the  agents  of  the  insurers  when 
the  insurance  was  effected  had  on  the  margin 
the  following  memo.,  in  red  ink :  *'  Free  from 
partial  loss  unless  caused  by  stranding,  sink- 
ing, burning,  or  collision  with  another  vessel, 
and  amounting  to  10  per  cent."  On  the  voy- 
age part  of  cargo  was  swept  off  the  vessel 
during  a  storm,  the  value  of  which  M.  claimed 
under  the  policy.  Held,  reversing  the  decision 
appealed  from  (33  N.  B.  Rep.  109),  Tascher- 
eau,  J.,  dissenting,  that  M.  was  entitled  to 
recover;  that  though  by  the  law  of  insurance 
the  loss  would  only  have  been  partial,  the  in- 
surers, by  the  policy,  had  agreed  to  treat  it 
as  a  total  loss;  and  that  th&  memo,  on  the 
certificate  did  not  alter  the  terms  of  the 
policy,  the  words  **  free  from  partial  loss " 
referring  not  to  a  partial  loss  in  the  ab- 
stract applicable  to  a  policy  in  the  ordinary 
form,  but  to  such  a  loss  according  to  the  con- 
tract, embodied  in  the  terms  of  the  policy. 
Held,  further,  that  the  policy,  certificates  and 
memo,  together  constituted  the  contract  and 
must  be  so  construed  as  to  avoid  any  repug- 
nance between  their  provisions  and  that  any 
ambiguity  should  be  construed  against  the  in- 
surers, from  whom  all  the  instruments  ema- 
nated. Mowat  V.  Boston  Marine  Ins,  Co,, 
xxvi.,  47. 

26.  Voyage  policy  —  Warranty  —  /iwttr- 
ahle  interest  —  Perils  insured  against. 

See  No.  36,  infra, 

27.  Construction  of  policy  —  Trading  voy- 
age —  Goods  insured  —  Insurable  interest. 

See  No.  31,  infra. 

28.  Agreement  to  insure  for  advances  — 
Construction  of  contract — New  issues. 

Sve  Contract,  10. 


6.  Deviation. 

29.  Navigation  —  Departure  from  usual 
course — Delay  in  prosecuting  voyage — Devia- 
tion— Enhancement  of  risk.] — There  is  an  im- 
plied condition  in  a  contract  of  marine  in- 
surance, not  only  that  the  voyage  shall  be  ac- 
complished in  the  ordinary  track  or  course  of 
navigation,  but  that  it  shall  be  commenced 
and  completed  with  all  reasonable  and  ordin- 
ary diligence ;  any  unreasonable  or  inexcusable 
delay,  either  in  commencing  or  in  completing 
the  voyage,  alters  the  risk  and  absolves  the  un- 
derwriter from  liability  from  subsequent  loss. 
— In  case  of  deviation  by  delay,  as  in  case  of 
departure  from  the  usual  course  of  naviga- 
tion, it  is  not  necessary  to  shew  that  the  peril 
has  been  enhanced  in  order  to  avoid  the  pol- 
icy.— Judgment  appealed  from  (21  N.  S.  Rep. 
244)  affirmed.  Spinney  v.  Ocean  Mutual  Ma- 
rine Ins,  Co.,  xvii.,  326. 

30.  Construction  of  policy — Duration  — 
Loading  port — Commercial  usage. 

See  No.  19,  ante. 


7.  IN8UBABLE  INTEBEST. 

31.  Construction  of  policy — Goods  insured 
— Trading  voyage — Insurable  interest.] — ^The 
plaintiffs  arranged  with  the  master  of  the 
schooner  "  Mabel  Claire  **  for  a  trading  voyage 
from  Nova  Scotia  to  Labrador  and  back.  They 
were  to  furnish  the  greater  part  of  the  cargo 
and  have  complete  control  of  all  goods  put 
on  board  until  return.  The  return  cargo 
was  to  be  disposed  of  by  them,  to  re-pay 
them  for  advances,  and  they  were  to  pay 
any  balance  to  S. ;  in  trading  on  the 
voyage  S.  was  not  to  dispose  of  goods  on 
credit,  but  to  bring  back  goods  not  disposed  of, 
so  as  to  obtain  a  return  cargo  in  lieu  thereof. 
The  plaintiffs  put  on  board  at  Halifax  mer- 
chandise exceeding  $6,000,  and  upcm  the  day 
the  vessel  sailed  from  Halifax,  effected  the 
policy  sued  upon  as  follows :  **  R.,  J.  &  Co. 
have  this  day  effected  an  insurance  to  the  ex- 
tent of  $2,()00.  on  the  undermentioned  pro- 
perty, from  Halifax  to  Labrador  and  bacK  to 
Halifax  on  trading  voyage.  Time  not  to  ex- 
ceed four  months,  shipped  in  good  order  and 
well  conditioned  on  board  the  schooner  ''Mabel 
Claire,"  whereof  M.  is  master  this  present 
voyage.  Ijoss,  if  any,  payable  to  R.,  J.  &,  Co. 
Said  insurance  to  be  subject  to  all  the  forms, 
conditions,  &c.,  in  the  policies  of  the  company. 
Description  of  goods  insured,  merchandise  un- 
der deck,  amount  $2,(X)0,  rate  5  per  <?ent., 
premium  $100,  to  return  2  per  cent.,  if  risk 
ends  1st  October,  and  no  loss  claimed ;  addi- 
tional insurance  of  $5,000;  warranted  free 
from  capture,  seizure,  and  detention,  the  con- 
sequences of  any  attempt  thereat."  It  was 
contended  that  plaintiffs  were  merely  unpaid 
vendors  and  had  no  insurable  interest;  that 
goods  previously  put  on  board  at  Liverpool, 
N.  S.,  were  not  covered  by  this  policy,  and 
that  it  was  not  to  cover  the  return  cargo. 
Held,  affirming  the  judgment  appealed  from 
(4  Russ.  &  Geld.  220),  that  the  policy  cov- 
ered not  only  goods  put  on  board  at  Halifax, 
but  all  the  merchandise  under  deck  shipped 
in  good  order  on  board  said  vessel  during  the 
period  mentioned  in  the  policy.  Held,  also, 
that  there  was  sufficient  evidence  to  shew  that 
the  plaintiffs  had  an  insurable  interest  in  all 
the  goods  obtained  and  loaded  on  the  vessel. 
Merchants*  Marine  Ins.  Co,  v.  Rumsey,  ix., 
577. 

32.  Insurable  interest  —  Representation.] 
— The  part  owner  of  a  vessel  may  insure  the 
shares  of  other  owners  with  his  own,  without 
disclosing  the  interest  really  insured,  under  a 
policy  issued  to  himself  insuring  the  vessel 
"  for  whom  it  may  concern.**— Judgment  ap- 
pealed from  (26  N.  B.  Rep.  339)  affirmed. 
Merchants'  Marine  Ins.  Co.  v.  Barss,  xv., 
185. 

33.  Mortgage  —  Collateral  security  —  In- 
surable interest. 

See  No.  36,  infra. 


8.  Losses. 

34.  Stranding  —  Diligence  —  Evidence  — 
Constructive  total  loss  —  Sale  by  master  — 
Notice  of  abandonment.] — In  an  action  as  for 
a  total  loss,  it  apeared  that  the  vessel  strand- 
ed 6th  July,  1876,  near  Port  George,  N.  S. 
The  owner  resided  at  Guysboro,  N.  S.  The 
master  employed  surveyors,  and  on  their  re- 
commendation,   confirmed    by    his    judgment* 
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the  vessel  was  advertised  for  sale  the  follow- 
ing day,  and  sold  on  the  11th  July  for  $105. 
The  master  did  not  give  notice  of  abandonment 
nor  endeavour  to  get  the  vessel  off.  The  pur- 
chasers immediately  got  the  vessel  off,  had  her 
made  tight,  taken  to  Pictou,  repaired,  and 
afterwards  used  her  in  trading  and  carrying 
passengers.  Held,  reversing  the  judgment  ap- 
pealed from  (1  Russ.  &  Geld.  279),  that  the 
sale  was  not  justifiable,  and  the  evidence  fail- 
ed to  shew  any  excuse  for  the  master  failing 
to  communicate  with  his  owner  so  as  to  re- 
quire him  to  give  notice  of  abandonment,  if  he 
intended  to  rely  upon  the  loss  as  total. — Per 
Gwynne,  J.  It  is  a  point  fairly  open  to  in- 
quiry in  a  court  of  appeal,  whether  or  not, 
as  in  the  present  case,  the  inferences  drawn 
from  the  evidence  by  the  judge  who  tried  the 
case  without  a  jury,  were  the  reasonable  and 
proper  inferences  to  be  drawn  from  the  facts. 
Gallagher  v.  Taylor,  v.  368. 

35.  Actual  total  lo8&  —  Corutructive  total 
lo^^  —  Notice  —  Abandonment  —  tSale  hy 
master  —  "  Stringent  necessity."] — C.,  as  as- 
signee of  W.,  was  insured  upon  the  schooner 
"  Janie  R."  by  a  voyage  policy.  On  the  14th 
February.  1879,  she  had  i>een  in  Shelbourne 
harbour  since  the  7th  February,  and  left  with 
a  cargo  of  potatoes  to  pursue  the  voyage,  but 
forced  by  stress  of  weather  put  back  to  Shel- 
bourne, and  on  15th  she  went  ashore,  when 
the  tide  was  about  its  height.  On  17th  no- 
tice of  abandonment  was  given  and  not  ac- 
cepted, and  on  18th  the  master,  after  survey, 
sold  her.  The  next  day  the  purchaser,  with- 
out much  difficulty,  with  assistance  of  a  vessel 
in  the  harbour,  and  by  the  use  of  casks  for 
floating  her  (appliances  of  which  the  master 
did  not  avail  himself),  got  her  off.  There  was 
no  evidence  whatever  of  the  vessel  having 
been  so  wrecked  as  to  have  been  worthless  to 
repair,  or  so  damaged  that  she  would  not 
have  been  worth,  after  repair,  more  than  the 
money  expended  for  that  purpose.  The  vessel 
afterwards  made  several  voyages,  and  was 
sold  by  the  purchasers  for  $1,560.  In  an  ac- 
tion tried  without  a  jury  verdict  was  given  for 
$1,913,  which  was  sustained.  Held,  reversing 
the  judgment  appealed  from  (3  Russ  &  Geld. 
109). — 1.  That  the  sale  by  the  master  was 
not  justified  in  the  absence  of  evidence  to  shew 
**  stringent  necessity "  for  sale  after  failure 
of  all  available  means  to  rescue  the  vessel. — 
2.  That  the  undisputed  facts  disclosed  no  evi- 
dence whatever  of  an  actual  total  loss,  and 
did  not  constitute  what  in  law  could  be  pro- 
nounced either  an  absolute  or  a  constructive 
total  loss, — Per  Strong,  J.  The  right  to  aban- 
don must  be  tested  by  the  condition  of  the 
vessel  at  the  time  of  action  brought,  and  not 
by  that  which  existed  when  notice  of  aban- 
donment was  given.  Providence  Washington 
Ins.  Co.  V.  Corhett,  ix.,  256. 

36.  Voyage  policy  —  Mortgage — Collateral 
security  —  Insurable  interest — Actual  total 
loss  —  Constructive  total  loss — Notice — Aban- 
donment —  Warranty  —  Concealment  — 
Right  of  action.] — ^The  barque  "  Charley " 
at  Cochin,  on  a  voyage  to  Colombo,  and  thpnce 
to  New  York  by  way  of  Alippee.  sailed  on 
22nd  April.  1879,  arrived  at  Colombo,  left 
there  on  13th  May,  and  while  on  her  way  to 
Alippee  stru6k  hard  on  a  reef  and  was  dam- 
aged and  put  back  to  Colombo.  The  master 
cabled  to  the  ship's  husband  at  New  York, 
23rd  May,  and  received  orders  to  exhaust 
all  available  means  and  do  the  best  he  could 
for  all  concerned.     The  repairs  needed  were 


extensive,  it  was  impossible  to  get  them  done 
there,  and  Bombay,  1,000  miles  distant,  was 
the  nearest  port.  After  proper  surveys  and 
cargo  discharged,  on  10th  June  the  vessel  was 
stripped  and  the  master  sold  the  materials 
in  lots  at  auction.  On  21st  May,  K.,  a  mort- 
gagee of  forty-six  sixty-fourths,  (who  had  as- 
signed his  mortgage  to  a  bank  by  indorse- 
ment, as  collateral  security  for  a  pre-existing 
debt),  being  aware  of  the  charter  from 
Cochin  to  New  York,  insured  his  interest, 
the  nature  of  the  risk  being :  '*  Upon  the  body 
of  the  barque  *  Charley '  beginning  the  adven- 
ture (the  said  vessel  being  warranted  by  the 
insured  to  be  then  in  safety),  at  and  from 
Cochin  via  Colombo  and  Alippee  to  New 
York."  In  an  action  for  a  total  loss,  defend- 
ant pleaded,  1st,  that  plaintiff  was  not  inter- 
ested; 2ndly,  that  the  ship  was  not  lost  by 
perils  insured  against;  3rdly,  concealment.  A 
consent  verdict  for  plaintiff  was  taken,  subject 
to  opinion  of  the  court  upon  points  reserved, 
and  upon  the  understanding  that  everything 
which  could  be  settled  by  a  jury  should,  upon 
the  evidence,  be  presumed  to  be  found  for  the 
plaintiff.  (3  Russ.  &  Geld.  402).  Held,  1st. 
That  this  was  a  voyage  policy,  and  that  the 
warranty  of  safety  referred  entirely  to  the 
commencement  of  the  voyage  and  not  to  the 
time  of  the  insurance. — 2ndry,  That  the  assign- 
ment as  collateral  security'  to  a  creditor  did 
not  divest  plaintiff  of  all  interest  so  as  to  dis- 
entitle him  to  recover. — 3rdly,  That  the  vessel 
in  this  case  being  so  injured  that  she  could 
not  be  taken  to  a  port  at  which  the  necessary 
repairs  could  be  executed,  the  mortgagee  was 
entitled  to  recover  for  an  actual  total  loss, 
and  no  notice  of  abandonment  was  necessary. 
— Per  Strong,  J.  A  mortgagee,  upon  giving 
due  notice  of  abandonment,  is  not  precluded 
from  recovering  for  a  constructive  total  loss. 
Anchor  Marine  Ins.  Co.  v.  Keith,  ix.,  483. 

37.  Total  loss  —  Notice  —  Abandonment — 
Waiver.] — A  ship  bound  from  Porto  Rico  to 
New  Haven,  sustained  damage  and  put  into  St. 
Thomas.  A  survey  was  held  and  report  made 
that  the  cost  of  putting  her  in  good  condition 
would  exceed  her  value.  The  captain,  under 
instrucftions  from  owners  to  proceed  under 
best  advice,  advertised  and  sold  vessel,  and 
purchaser  had  her  repaired  at  a  cost  much 
less  than  the  report,  and  sent  her  to  sea.  Held, 
that  there  was  no  evidence  to  justify  the  jury 
in  finding  that  the  vessel  was  a  total  loss. — 
Owners  of  vessel  gave  notice  to  agent  of  un- 
derwriters that  they  would  abandon,  which 
agent  refused  to  accept.  Owners  telegraphed 
to  captain  that  they  had  abandoned  and  for  him 
to  proceed  under  the  best  advice.  Held,  that 
this  act  of  telegraphing  to  the  captain  did  not 
constitute  a  waiver  of  the  noticJe  of  abandon- 
ment. Judgment  appealed  from  (23  N.  B. 
Rep.  1(50)  reversed.  MUlville  Mutual  Marine 
d  Fire  Ins.   Co,  v.  Driscoll,   xi.,   183. 

38.  Constructive  total  loss  —  Perils  insured 
against  —  Abandonment  —  Arts.  25SH,  2.)^^, 
2oU,  C.  C— Notice.]-— On  28th  September, 
18 <5,  a  steam  barge,  loaded  with  sand,  sank 
while  at  anchor  near  Chateauguay.  It  was 
raised  by  the  insurers  under  the  salvage  clause 
of  the  policy,  and  floated  within  a  week  after 
the  disaster.  It  was  shewn  that  on  the  star- 
board side  there  was  an  auger  hole  in  the 
bilge  of  the  barge  which  had  been  plugged  up 
with  a  little  wooden  plug,  and  that  the  plug 
had  come  out.  On  1st  (Jctober  there  was  a 
formal  protest  at  request  of  master  and  of» 
ficers  of  the  barge,  setting  forth  all  details  of 
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the  wreck.  On  6th  December,  1875,  the  insur- 
ers were  notified  that  the  vessel  was  abandon- 
ed, the  notice  concluding :  **  It  is  hardly  ne- 
cessary for  me,  after  your  taking  possession 
of  the  vessel,  to  make  any  further  declaration 
of  abandonment^  but  I  now  do  so  in  order  to 
put  that  fact  formally  on  record,  and  now 
again  give  you  notice  thereof."  The  vessel 
was  eventually  sold  by  consent  of  all  parties 
interested  for  $150. — In  an  action  on  the  pol- 
.  icy  for  a  total  loss.  Held,  reversing  the  judg- 
ment appealed  from  (33  L.  C.  Jur.  301;  15 
R.  L.  449),  that  there  was  not  sufficient  evi- 
dence to  enable  plaintiffs  to  recover  as  for  a 
total  or  constructive  total  loss  of  the  vessel. — 
Per  Fournier,  J.  That  the  notice  of  abandon- 
ment was  not  given  in  conformity  with  the 
art.  2544  C.  C,  and  not  made  within  a  reason- 
able time.  Western  As8ur,  Co.  v.  Scanlan, 
xiii..  207. 

39.  Freight  iMurance  —  Constructive  total 
loss  —  Abandonment  —  Repairs  hy  under- 
ioriters.] — ^A  vessel  on  a  voyage  from  Arecibo 
to  Acquim  and  thence  to  New  York,  encoun- 
tered heavy  weather,  was  dismasted  and 
towed  into  Guantanamo.  The  underwriters 
of  the  freight  sent  an  ag^t  to  Guan- 
tanamo to  look  after  their  interests,  and 
the  master,  under  advi(5e  from  the  owners, 
abandoned  her  to  the  agent,  and  refused  to 
assist  in  repairing  damage,  and  complete  the 
voyage.  The  agent  had  the  vessel  repaired 
and  brought  her  to  New  York,  with  the  cargo. 
— In  an  action  to  recover  insurance  on  freight. 
Held,  reversing  the  judgment  appealed  from 
(6  Russ  &  Geld.  323),  Strong,  J.  dissenting, 
that  there  being  a  constructive  total  loss  of 
the  ship  the  action  of  the  underwriters,  in 
making  the  repairs  and  earning  the  freight, 
would  not  prevent  the  assured  from  recover- 
ing. Troop  V.  Merchants'  Marine  Ins.  Co., 
xiii..  506. 

40.  Detention  hy  ice — Perils  insured  against 
— Ordinary  perils  of  the  seas.] — ^A  vessel  on 
her  way  to  Miramichi,  was  chartered  for  a 
voyage  from  Norfolk,  Va.,  to  Liverpool  with 
cotton.  She  arrived  at  Miramichi  25th,  and 
sailed  for  Norfolk  on  29th  November.  Owing 
to  the  lateness  of  the  season,  however,  she 
could  not  get  out  of  the  river  and  remained 
frozen  in  all  winter  and  had  to  abandon  the 
cotton  freight.  Held,  reversing  the  judgment 
appealed  from  (24  N.  B.  Rep.  421),  Henry, 
J.,  dissenting;  that  the  loss  occasioned  by  the 
detention  from  the  ice  was  not  a  loss  by 
**  perils  of  the  seas  "  covered  by  an  ordinary 
marine  policy.  Great  Western  Ins.  Co,  v. 
Jordan,  xiv.,  734. 

41.  Stranding  —  Notice  of  abandonment — 
Total  loss  —  Evidence  —  Findings  by  jury  — 
Recovery  for  partial  loss.] — A  vessel  insured 
for  a  voyage  from  Newfoundland  to  Cape 
Breton  went  ashore  on  30th  October  at  a 
place  where  there  were  no  habitations,  and  the 
master  had  to  travel  several  miles  to  com- 
municate with  owners.  On  2nd  November  a 
tug  came  to  ,the  place,  but  the  master  of  the 
tug,  after  examining  the  situation,  refused  to 
try  and  get  her  off.  On  the  16th  November 
one  of  the  owners  and  the  captain  went  to  the 
vessel  and  caused  a  survey  to  be  had,  and  the 
following  day  she  was  sold  for  a  small  amount, 
the  purchaser  eventually  stripping  her  and 
taking  out  the  sails  and  rigging.  No  notice  of 
abandonment  was  given  to  the  underwriters, 
and  an  action  on  the  policy  claimed  a  total 
loss.     At  the  trial  the  captain  related  what 


the  tug  had  done  and,  in  his  opinion,  the  vessel 
was  too  high  on  the  rocks  to  be  got  off.  The 
jury  found,  in  answer  to  questions,  that  the 
vessel  was  a  total  wreck  in  the  position  she 
was  in  and  that  a  notice  of  aoandonment 
would  not  have  benefited  the  underwriten. 
(28  N.  B.  Rep.  45.)  Held,  per  Ritchie,  C.J., 
and  Strong,  J,,  that  there  was  evidence  to 
justify  the  trial  judge  in  leaving  to  the  jury 
the  question  whether  or  not  the  vessel  was  a 
total  loss,  and  the  finding  of  the  jury  that 
she  was  a  total  loss  being  one  which  reason- 
able men  might  have  arrived  at  it  should  not 
be  disturbed. — Per  Taschereau,  Gwynne  and 
Patterson,  JJ.,  that  the  vessel  having  been 
stranded  only,  and  there  being  no  satisfac- 
tory proof  that  she  cJould  not  have  been 
rescued  and  repaired,  the  owners  could  not 
claim  a  total  loss. — Per  Gwynne,  J.,  dis- 
senting, that  there  being  evidence  of  some 
loss  under  the  policy,  and  the  owner  being  en- 
titled, in  his  action  for  a  total  loss,  to  re- 
cover damages  for  a  partial  loss,  a  nonsuit 
could  not  be  entered,  out  there  should  be  a 
new  trial  unless  the  parties  agreed  on  a  re- 
ference to  ascertain  the  amount  of  such  dam- 
ages; also,  that  plaintiff  could  not  recover 
damages  for  a  partial  loss  of  which  he  offered 
no  evidence  at  the  trial,  but  rested  his  claim 
wholly  upon  a  total  loss.  Phoeniw  Ins.  Co.  v. 
MoGhee,  xviii.,  61. 

42.  Abandonment  —  Loss  of  voyage — Cofi- 
struotive  total  loss  of  ship— -Sale  by  mwrU 
gagees — Facilities  for  repairs — Diligence.] — 
In  the  course  of  her  voyage,  on  Saturday,  3rd 
August,  1882.  the  "John  D.  Tupper  "  went 
ashore  on  Phinney's  Point,  Bay  of  Fundy,  in 
a  very  dangerous  position,  and  was  much  in- 
jured. An  anchor  was  got  out  ready  for  the 
tide.  When  the  tide  came  in  the  pumps  were 
sounded,  and  there  were  14  inches  of  water. 
Half  an  hour  after  the  first  sounding  there 
were  3  or  4  feet  of  water,  but  by  the  a^d  of 
the  kedge  anchor  and  starboard  anchor  the 
vessel  was  hove  off  and  floated  and  anchored. 
The  witness  who  details  this,  says :  **  I  piloted 
her  up  to  Port  Williams ;  I  was  at  the  wheel ; 
we  made  sail  and  thought  she  would  fill :  the 
pumps  were  going  all  the  time;  we  did  not 
set  the  upper  sail ;  I  kept  as  close  to  the  shore 
as  I  could  in  case  she  filled  and  rolled  over 
with  her  deck-load;  at  Port  Williams  she 
ran  aground  about  100  feet  from  the  break- 
water; we  could  not  swing  her  closer;  she 
was  then  lying  on  the  beach  of  the  Bay  of 
Fundy;  some  of  the  deals  of  the  deck-load 
were  thrown  over  at  Phinney*s  Point." — At 
Port  Williams  the  vessel  floated  once  every 
day.  The  master  on  Monday  discharged  the 
cargo  deck-load  and  hauled  the  vessel  into  tbe 
pier. — ^There  were  no  facilities  for  repairing 
vessels  of  this  class  at  Port  Williams,  but 
there  were  near  at  hand,  at  St.  John,  which 
could  be  seen  on  a  fine  day  from  Port  Wil- 
liams. The  captain  made  no  efforts  to  take 
the  vessel  to  St.  John,  nor  inquiries  in  refer- 
ence thereto,  but  on  20th  August,  notified  the 
shipper  that  the  voyage  was  at  an  end.  The 
vessel  was  sold  at  auction  (T.,  one  of  the  mort- 
gagees, acting  as  auctioneer)  and  transferred 
by  bill  of  sale  dated  4th  September  to  the  pur- 
chaser, w^ho  thereupon,  immediately  after  the 
sale,  without  the  slightest  apparent  difficulty, 
with  her  original  crew,  sailed  her  to 
St.  John,  repaired  her  there,  and  in 
the  course  of  4  or  5  weeks  sent  her  in  a 
seaworthy  condition  on  a  voyage  to  the  West 
Indies  with  a  cargo.  Held,  affirming  the 
judgment   appealed   from    (7  Russ.  &   Geld. 
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298) ,  in  view  of  the  fact  that  there  never  was 
any  pressing  necessity  for  the  sale,  nor  any 
time  when  the  ship  was  unnavigable  without 
any  reasonable  hope  of  repair,  that  the  dam- 
age never  was  so  great  that  the  owner  could 
not  have  put  her  in  a  state  of  repair  necessary 
for  pursuing  the  voyage  at  a  convenient  and 
suitable  place,  and  at  an  expense  less  than  the 
value  of  the  ship,  and  that  the  cargo  was  not 
in  a  perishable  condition,  but  in  a  place  of 
safety,  there  was  no  ground  for  saying  there 
was  either  an  actual  or  a  constructive  total 
loss,  nor  that  there  ought  to  have  been  a  loss 
of  the  voyage;  and  therefore  no  question  of 
abandonment  arose.  Patch  v.  Pitman,  Cass. 
Dig.  (2  ed.)  380. 

43.  Stranding  —  Constructive  total  loss — 
Sale  of  vessel  —  Repairs  —  Value,'\ — ^Action 
for  insurance  on  freight.  On  the  voyage  from 
Boston  to  St.  Pierre,  the  vessel  sprung  a  leak 
and  put  into  Glasgow  harbour,  near  Cape 
Oanso,  where  a  survey  was  held,  some  repairs 
made,  and,  in  accordance  with  recommenda- 
tion of  surveyors,  she  proceeded  to  Port 
Hawkesbury  for  further  repairs.  On  the  day 
she  left  Port  HawkeGd)ury  she  went  ashore, 
and  when  the  tide  ebbed,  fell  over  on  her  side ; 
part  of  the  cargo  was  damaged  and  sold,  and 
the  rest  taken  by  the  Boston  underwriters; 
the  vessel  sustamed  further  damage  while 
lying  on  the  shore.  The  captain  made  no  bond 
fide  efforts  to  get  her  off,  and  after  being  sev- 
eral times  advertised  she  was  finally  sold  for 
$140 ;  she  was  got  off  at  a  cost  of  $70,  by  the 
purchasers,  repaired  for  consid^ably  less  than 
her  value  and  sailed  for  two  years,  when  she 
was  again  sold  for  $1,800.  In  the  policy  she 
had  been  valued  at  $1,500,  and  two  years  be- 
fore had  sold  for  $2,000.  Held,  reversing  the 
judgment  appealed  from  (4  Buss.  &  Geld. 
533),  that  the  vessel  was  not  a  constructive 
total  loss.  Providence  Washington  Ins.  Co. 
V.  CorheU  (9  Can.  S.  C.  B.  256)  approved. 
Providence  Washington  Ins.  Co,  v.  AUnon, 
Cass.  Dig.  (2  ed.)  390. 

44-  Constructive  total  loss  —  Notice  of 
Ghandonment  —  Sale  of  vessel  hy  master  — 
Necessity  for  sale.] — ^If  a  disabled  ship  can  be 
taken  to  a  port  and  repaired,  though  at  an 
expense  far  exceeding  its  value,  unless  notice 
of  abandonment  has  been  given  there  is  not 
even  a  constructive  total  loss. — If  the  ship  Is 
in  a  place  of  safety,  but  cannot  be  repaired 
where  she  is,  nor  taken  to  a  port  of  repairs, 
and  if  instructions  from  the  owner  cannot  be 
received  for  some  weeks,  the  expense  of  pre- 
serving her,  the  danger  of  her  being  driven  on 
shore  and  the  probability  of  great  deteriora- 
tion in  value  during  the  delay  will  justify  the 
master,  when  acting  hond  fide  and  for  the 
benefit  of  all  concerned,  in  selling  without 
waiting  for  instructions,  and  the  sale  will 
excuse  notice  of  abandonment.  Nova  Scotia 
Marine  Ins.  Co.  v.  Churchill,  xxvi.,  65. 

45.  Partial  loss  on  cargo— Stranding — Evi- 
dence— Jury  frtal.]— On  a  voyaee  from  Porto 
Bico  to  Halifax,  the '  **  DonzelTa "  put  into 
Barrington,  N.  S.,  for  shelter,  the  wind  being 
south-east  with  a  heavy  snow  storm  prevail- 
ing. She  was  anchored  near  the  lightship 
with  one  anchor  out.  but,  as  the  wind  in- 
creased, a  second  anchor  was  put  out.  Sub- 
sequently, during  a  heavy  gale  that  sprang  up 
from  the  north-west,  with  thick  snow,  both 
chains  parted.  The  vessel  was  then  on  a  lee 
shore,  studded  with  reefs  and  shoals,  and  the 
tide  low.     She  was  abandoned  by  the  master 


and  crew',  and  the  following  morning  was  not 
visible  from  shore.  Some  time  afterwards  she 
was  picked  up  at  sea  by  salvors,  and  was 
brought  into  port  and  put  upon  the  slip  and 
repaired.  When  brought  in  she  had  four  feet 
of  water  in  her  hold,  and  her  cargo  was  badly 
damaged.  On  being  put  upon  the  slip  it  ap- 
peared that  twelve  feet  of  the  shoe  were  off 
abaft  the  main  cfhains,  and  another  twelve 
feet,  about  off,  forward,  under  the  main 
chains.  The  butts  von  the  bottom  were  open. 
The  keel  was  more  or  less  chafed  and  broken. 
The  rudder  was  damaged  and  the  rudder 
braces  started  off.  There  was  a  scar  on  the 
bilge  on  the  port  side,  which  looked  as  if  the 
vessel  had  dragged  or  pounded  on  something. 
The  sides  of  the  keel  were  bruised  more  or 
less,  and  pieces  off  of  it.  The  main  keel  was 
broomed  up.  The  flying  jib-boom  and  main- 
boom  were  broken,  and  the  fore-boom  was 
split.  The  Supreme  Court  (N.S.),  en  hano, 
dismissed  a  motion  for  a  new  trial,  and  held, 
that  there  was  sufficient  evidence  to  warrant 
the  jury  in  coming  to  the  conclusion  that  the 
vessel  had  been  on  shore,  and  beating  on  'the 
rocks  for  some  time,  and  on  which  they  Could 
properly  find  a  verdicft  for  the  plaintiff,  and 
that  the  trial  judge  had  acted  properly,  under 
the  circumstances,  in  refusing  to  withdraw  the 
case  from  the  jury. — On  apx>eal  to  the  Su- 
preme Court  of  Canada,  the  judgment  ap- 
pealed from  (30  N.  S.  Bep.  380)  was  affirmed, 
and  the  appeal  dismissed  with  costs.  British 
and  Foreign  Marine  Ins.  Co.  v.  Rudolf, 
xxviii.,  607. 

46.  Constructive  total  loss — Average — Par- 
tial loss — Adjustment — One-third  new  for  old. 

See  No.  18,  ante, 

47.  Goods  shipped  and  insured  in  hulk — 
Loss  of  portion — Total  or  partial  loss — Con- 
struction of  policy. 

See  No.  25,  ante. 


9.  Misrepresentation  and  Concealment. 

48.  Vessel  grounding — Knowledge  ly  appli- 
cant before  application — Concealment — Mate- 
rial facts — Receipt  of  premium  and  issue  of 
policy  after  knowledge  by  insurer — Waiver.] 
— The  appellant  (defendant)  is  a  member  of 
the  Halifax  Marine  Insurance  Association. — 
On  13th  August,  1880,  plaintiffs,  through  their 
agent,  applied  to  the  association  for  insurance 
on  the  cargo  of  S  S.  "  Waldensian,"  on  a  voy- 
age from  Montreal  to  Glasgow  via  port  or 
ports,  and  the  risk  was  accepted  the  same  day 
by  appellant  and  other  underwriters,  but  no 
policy  was  issued  or  premium  paid  at  the 
time.  The  "  Waldenaian  "  left  Montreal  11th 
August,  1880 ;  she  got  aground  that  afternoon 
about  four  o'clo<?k,  but  succeeded  in  getting  off 
the  same  day  and  proceeded  to  Quebec,  where 
she  arrived  about  six  o'clock,  leaking  badly, 
»incl  was  there  grounded  to  prevent  further 
damage  to  cargo.  Plaintiff  knew  on  13th  Au- 
gust of  the  accident  to  the  steamship,  but  this 
fact  was  not  disclosed  to  the  underwriters 
when  the  insurance  was  applied  for  on  the 
day  following.  Appellant  became  aware  of 
the  accident  a  day  or  two  after  the  applica- 
tion for  insurance,  and  a  policy  was  after  that 
issued  dated  13th  August,  and  the  premium 
settled  in  account  with  the  broker  of  the  asso- 
ciation. Appellant  contended  there  was  no 
evidence  that  he  or  any  of  the  underwriters. 
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or  their  broker,  knew  at  the  time  that  the 
policy  was  issued  or  premium  paid  that  the 
acci^nt  was  known  to  plaintiff  at  the  time 
the  insurance  was  effected,  and  Concealed  from 
the  underwriters.  The  action  was  for  damage 
to  cargo  by  the  leaking  of  the  ship  in  conse- 
quence of  her  getting  aground  as  stated.  The 
trial  judge  found  that  when  the  insurance  was 
applied  for,  and  the  contract  completed,  the 
plaintiff  was  aware  of  the  facts  above  stated, 
and  concealed  them  from  appellant,  also  that 
they  were  not  then  known  to  appellant,  and 
were  material  to  the  risk;  also,  that  before 
the  policy  was  issued  or  premium  paid  appel- 
lant became  aware  of  said  facts  and  elected 
to  treat  the  contract  as  binding,  and  a  verdict 
was  given  for  plaintiff.  A  rule  nisi  to  set 
aside  the  verdict  was  discharged.  Held^  re- 
'versing  the  judgment  appealed  from  (5  Russ. 
A  Geld.  322).  that  the  evidence  shewed  that 
at  the  time  of  the  payment  of  the  premium 
appellant  did  not  know  that  the  accident  was 
known  to  the  plaintiff,  and  the  policy  was 
therefore  void  for  concealment  of  material 
facts,  and  there  could  be  no  waiver  of  the 
omission  to  communiciate  the  information 
material  to  the  risk,  for  the  appellant  could 
not  waive  that  which  he  did  not  know. — ^Ap- 
peal allowed  with  costs.  IStnith  v.  Royal  Can- 
adian Ins.  Co.,  Cass.  Dig.  (2  ed.)  385. 

49.  Representation  —  Application  hy  ship^s 
husband — Mortgage — Insured  for  "  benefit  of 
all  concerned  " — Ratification — Nationality  of 
vessel — Concealment  of  material  facts — War- 
ranty,]— ^A  ship's  husband,  who  held  a  power 
of  attorney  from  the  owners  authorizing  him 
to  insure  on  their  behalf,  and  who  was  also  a 
mortgagee  of  the  vessel,  insured  "  for  the 
benefit  of  all  concerned,'*  and  the  insurance 
was  accepted  by  the  owners.  When  insurance 
was  effected  the  vessel  was  sailing  under  the 
Uaytien  flag,  and  neither  that  fact,  nor  the 
fact  of  the  insured  having  a  mortgage  interest, 
was  communicated  to  the  underwriters.  The 
vessel  was  lost  and  insured  realized  more 
than  the  amount  of  the  mortgage  from  a  prior 
insurance.  One  of  the  underwriters  resisted 
payment  on  the  ground  of  such  prior  insur- 
ance cfovering  all  the  interest  of  the  insured, 
and  also  of  concealment  of  the  above  facts. 
Held,  affirming  the  judgment  appealed  from 
(3  Russ.  &  Geld.  207),  that  the  underwriters 
were  liable,  the  owners  having  authorized,  or 
subsequently  ratified,  the  insurance  effected 
by  the  ship  s  husband,  who  was  under  no  obli- 
gation to  disclose  his  individual  interest,  in  a 
policy  for  the  benefit  of  all  concerned,  nor  to 
disclose  the  nationality  of  the  vessel,  there 
being  no  representation  or  warranty  required 
respecting  it  by  the  policy,  and  no  circum- 
stances within  his  knowledge  attaching  to  the 
national  character  of  the  vessel  exposing  her 
to  detention  and  capture.  West  v.  Seaman, 
Cass.  Dig.   (2  ed.)  388. 

50.  Misrepresentation — Vessel  **tDhen  huilV* 
— Repairs  to  old  vessel  —  Change  of  name — 
Register. ] — Where  payment  of  an  insurance 
risk  is  resisted  on  the  ground  of  misrepre- 
sentation it  ought  to  be  made  very  clear  that 
such  misrepresentation  was  made. — Misrepre- 
sentation made  with  intent  to  deceive  vitiates 
a  policy  however  trivial  or  immaterial  to  the 
risk  it  may  be;  if  honestly  made  it  only  viti- 
ates when  material  and  substantiall:^  incor- 
rect.— Representation  in  a  marine  policy  that 
the  vessel  insured  was  built  in  1890,  when  the 
fact  was  that  it  was  an  old  vessel,  extensively 
repaired,  and  given  a  new  name  and  register 
but  containing  the  original  engine,  boiler  and 


machinery  with  some  of  the  old  material,  is  a 
misrepresentation  and  avoids  the  policy  whe- 
ther made  with  intent  to  deceive  or  not.  Tas- 
chereau,  J.,  dissenting.  —  Judgment  appealed 
from  (25  -N.  S.  Rep.  210)  reversed.  Nova 
Scotia  Marine  Ins.  Co.  v.  Stevenson,  xxiii^ 
137. 


10.  Warranty. 

51.  Conditions — Warranty — At  and  from 
Quebec  to  Oreenock — "  Vessel  to  go  in  tote.**] 
— The  company  issued  a  policy  of  marine  in- 
surance for  $3,000  upon  a  cargo  of  wooden 
goods  laden  on  board,  on  a  voyage  from  Que- 
bec to  Greenock  in  favour  of  "  J.  C,  as  well 
in  his  own  name  as  for  and  in  the  name  nnd 
names  of  all  and  every  other  person  and  per- 
sons to  whom  the  same  doth,  may  or  Fhall 
appertain,  in  part  or  in  all.  doth  make  insur- 
ance and  cause  $3,000  to  be  insured,  lost  or 
not  lost,  at  and  from  Quebec  to  Greenock, 
vessel  to  go  out  in  tow."  The  vessel  was 
towed  from  her  loading  berth  in  the  harbour 
into  the  middle  of  the  stream  near  Indian 
Cove,  which  forms  part  of  the  Harbour  of  Que- 
bec, and  was  abandoned  with  cargo,  by  reason 
of  the  ice,  four  days  after  leaving  the  harbour 
and  before  reaching  the  Traverse,  to  which  it 
is  customary  to  tow  all  vessels  leaving  Que- 
bec harbour  late  in  the  fall  as  the  minimum 
distance.  Held.  Fournier  and  Henry,  JJ^ 
dissenting,  that  the  words  "  from  Quebec  to 
Greenock,  vessel  to  ^o  out  in  tow,"  meant  that 
she  was  to  go  out  m  tow  from  the  limits  of 
the  Harbour  of  Quebec  on  said  voyage,  and 
the  towing  from  the  loading  berth  to  another 
part  of  the  harbour  was  not  a  compliance  with 
the  warranty.  —  Judgment  appealed  from  (1 
Legal  News  33)  reversed.  Provincial  Ins. 
Co.  V.  Connolly,  v.,  258. 

52.  Policy — Default  in  payment  of  premium 
— Premium  note — Guarantee  -^  Insolvency — • 
Condition  precedent — Arbitration  —  Av>ard — 
**  Matters  in  difference."] — ^A  policy  contained 
the  dause : — "  In  case  the  premium,  or  the 
note,  or  other  obligation  given  for  the  pre- 
mium, or  any  part  thereof,  should  be  not  paid 
when  due,  this  insurance  shall  be  void  at  and 
from  such  default;  but  the  full  amount  of 
premium  shall  be  considered  as  earned,  and 
shall  be  payable,  and  the  insured  shall  be  en- 
titled to  recover  for  loss  or  damage  which  may 
have  occurred  before  such  default.  Should 
the  person  or  any  of  the  persons  liable  to  the 
company  for  the  premium,  or  on  any  note  or 
obligation  given  therefor,  or  any  part  thereof, 
fail  in  business,  or  become  bankrupt  or  insol- 
vent before  the  time  for  payment  has  arrived, 
this  insurance  shall  at  once  become  and  be 
void,  unless  and  until  before  loss  the  premium 
be  paid  or  satisfactorily  secured  to  the  com- 
pany." There  was  also  an  arbitration  clause 
affecting  any  difference  which  might  arise  be- 
tween the  company  and  the  insured  "as  to 
the  loss  or  damage,  or  any  other  matter  relat- 
ing to  the  insurance,"  in  accordance  with  the 
terms  and  conditions  of  the  policy  and  the 
laws  of  Canada,  and  obtaining  the  decision  of 
arbitrators  was  a  condition  precedent  to  ac- 
tion. A  note  given  for  the  premium  was  not 
due  when  the  insured  becJame  insolvent;  and 
the  plaintiff  was  appointed  assignee.  A  guar- 
antee was  accepted  by  the  company  as  secu- 
rity for  the  premium.  The  note  was  not  paid 
when  due,  and  was  unpaid  at  the  date  of  loss. 
The  dispute  was  submitted  to  arbitrators,  who 
awarded  $5,769.29.  Held,  affirming  the  judg- 
ment appealed  from   (2  Russ.  &  Geld.  375), 


725 


INTEBEST. 


726 


Strong,  J.,  dissenting,  that  the  premium  hav- 
ing, on  insolvency,  been  satisfactorily  guar- 
anteed to  the  company,  the  policy  was  thereby 
kept  in  full  force  and  efifect,  and  did  not  be- 
come void  on  non-payment  of  the  premium 
note  at  maturity. — ^That  the  award  was  bind- 
ing on  the  company,  the  question  as  to  the 
payment  or  default  in  payment  of  the  pre- 
mium being  a  difference  **  relating  to  the  in- 
surance "  within  the  meaning  of  the  policy, 
and  the  award  not  appearing  on  its  fac!ie  to  be 
bad  from  any  mistake  of  law  or  otherwise. 
Anchor  Marine  Ins.  Co.  v.  Corheii,  ix.,  73. 

53.  Voyage  policy  —  SaUiuff  directions — 
Time  of  entering  gulf — Breach  of  warranty.] 
— Action  on  a  voyage  policy  containing  clause 
"  warranted  not  to  enter,  or  attempt  to  enter, 
or  to  use  the  Gulf  of  St.  Lawrence,  prior  to 
the  10th  May,  nor  after  the  13th  October  (a 
line  drawn  trom  Gape  North  to  Gape  Ray, 
and  across  the  Strait  of  Ganso,  to  tbe  north- 
ern entrance  thereof,  shall  be  considered  the 
bounds  of  the  Gulf  of  St.  Ijawrence  sea- 
ward)," The  captain  said :  "  The  voyage  was 
from  Liverpool  to  Quebec,  and  ship  sailed  on 
2nd  April.  Nothing  happened  until  we  met 
w4th  ice  to  the  southward  of  Newfoundland, 
shortened  sail  and  dodged  about  for  a  few 
days  trying  to  work  our  way  around  it.  One 
night  ship  was  hove  to  under  lower  main-top- 
sail, and  about  midnight  she  drifted  into  a 
large  field  of  ice.  There  was  a  heavy  sea  on 
at  the  time,  and  the  ship  sustained  damage. 
We  were  in  the  ice  three  or  four  hours;  laid 
to  all  the  next  day ;  could  not  get  any  further 
along  on  account  of  the  ice.  In  about  twenty- 
four  hours  we  started  to  work  up  towards 
Quebec."  The  log  book  shewed  that  the  ship 
got  into  the  ice  on  7th  May,  and  an  expert 
examined  at  the  trial  swore  that  from  the  en- 
tries in  the  log  book  of  the  6th,  7th,  8th  and 
9th  May.  the  captain  was  attempting  to  enter 
the  Gull  of  St.  Lawrence*.  A  verdict  was 
taken  for  the  plaintiff  by  consent,  with  leave 
for  the  defendants  to  move  to  enter  a  nonsuit 
or  for  a  new  trial,  the  court  below  to  have  the 
power  to  mould  the  verdict,  and  also  to  draw 
inferences  of  fact  the  same  as  a  jury.  The 
Supreme  Court  (N.B.)  sustained  the  verdict. 
Held,  reversing  the  judgment  appealed  from 
(24  N.  B.  Rep.  39),  Henry,  J.,  dissenting, 
that  the  clause  was  applicable  to  a  voyage 
policy,  and  that  there  was  evidence  to  go  to 
the  jury  that  the  captain  was  attempting  to 
enter  the  gulf  contrary  to  warranty.  Taylor 
V.  Moran,  xi.,  347. 

54.  Warranty  in  policy-^Time  of  sailing — 
Action  on  policy — Limitation  of  time — Defec- 
tive proof — Amended  claim — Reckoning  time.] 
— ^A  vessel  insured  for  a  voyage  from  Char- 
lottetown  to  St.  Johns,  Nfld.,  left  the  wharf 
at  Charlottetown  3rd  December,  with  the  bond 
fide  intention  of  commencing  her  voyage. 
After  proceeding  a  short  distance,  she  was 
obliged  by  stress  of  weather  to  anchor  within 
the  limits  of  the  Harbour  of  Charlottetown 
and  remained  there  until  4th  December,  when 
she  proceeded  on  her  voyage.  Held,  that  this 
was  a  compliance  with  warranty  to  sail  not 
later  than  3rd  December,  but  a  breach  of  war- 
ranty to  sail  from  the  port  of  Charlottetown 
not  later  than  3rd  December. — ^Judgment  ap- 
pealed from  (20  N.  S.  Rep.  15)  affirmed. 
Robertson  v.  Pugh,  xv.,  706. 

55.  Warranty  —  Promissory  representation 
--'*  Would  tow  up  and  hack,**] — On  applica- 
tion for  insurance  in  a  foreign  port,  answers 
to  the  questions:  "  Where  is  the  vessel?  When 


to  sail?"  were  as  follows:  "Was  at  Buenos 
Ayres  or  near  port,  3rd  February,  bound  up 
river;  would  tow  up  and  back."  The  vessel 
was  damaged  in  coming  down  the  river  not  in 
tow.  It  was  admitted  that  towing  up  and 
down  the  river  was  a  matter  material  to  the 
risk.  Held,  affirming  the  judgment  appealed 
from  (22  N.  S.  Rep.  5),  that  the  words, 
"  would  tow  up  and  back ''  in  the  application 
did  not  express  a  mere  expectation  or  belief 
on  the  part  of  the  assured,  but  amounted  to  a 
promissory  representation  that  the  vessel 
would  be  towed  up  and  down,  and  this  repre- 
sentation not  having  been  carried  out  the 
policy  was  void.  Bailey  v.  Ocean  Mutual 
Marine  Ins.  Co.,  xix.,  153. 

56.  Warranted  no  other  insurance  —  Con- 
struction of  policy.] — ^The  application  had,  on 
its  face,  **  no  other  insurance,"  and  the  policy 
issued  in  favour  of  J.  B.  &  Go.  on  account  of 
whom  it  might  concern  contained  the  words 
**  warranted  no  other  insurance."  Declaration 
in  the  usual  form  averred  interest  in  the  firm 
of  J.  B.  &  Co.,  and  H.  W.,  or  some  or  one 
of  them.  Defence  rested  solely  on  the  conten- 
tion that  the  warranty  meant  there  should  be 
no  other  insurance  on  the  vessel  during  the 
continuance  of  the  risk.  After  the  policy  is- 
sued, H,  W.,  being  indebted  to  S.  for  assist- 
ance in  building  tne  vessel,  instructed  S.  to 
effect  insurance  on  the  vessel  to  cover  his  debt, 
which  S.  did,  on  behalf  of  whom  it  might 
concern,  and  both  policies  were  in  full  force 
at  the  time  of  the  loss. — Held,  affirming  the 
judgment  appealed  from  (5  Kuss.  &  Geld. 
301),  that  the  words  "no  other  insurance, '^ 
and  '*  warranted  no  other  insurance,"  meant 
that  there  should  be  no  other  insurance  on 
the  vessel  during  the  continuance  of  the  risk. 
Butler  y.  Merchants*  Marine  Ins,  Co.,  Cass. 
Dig.  (2ed.)  390. 

57.  Voyage  policy — Warranted  safe — Perils 
insured  against. 

See  No.  36,  ante. 

58.  Misrepresentation  —  Concealment — In- 
surable interest — Nationality, 

See  No.  49,  ante. 


INTERDICTION. 

Authorization  by  interdicted  husband  — 
Marriage  laws — Registry  laws — Sheriff*s  sale 
— Warranty  —  Succession  —  Renunciation — 
Donation  by  interdict.] — Semble.  that  volun- 
tary interdiction,  even  prior  to  the  promulga- 
tion of  the  Civil  CJode  of  Lower  Canada,  was 
an  absolute  nullity  and  that  the  authorization 
to  a  married  woman  to  bar  her  dower  is  not 
invalidated  by  the  fact  that  her  husband  had 
been  so  interdicted  at  the  time  of  such  author- 
ization.    Rousseau  v.  Burland,  xxxii.,  541. 


INTEREST. 

1.  Joint  eaecutors  —  lAabUity  jor  moneys 
received — Uncollected  debts — Art.  913  C.  C. — 
Taking  accounts  —  Legal  rate  of  interest.] — 
Testamentary  executors  cannot  be  charged  a 
greater  rate  than  six  per  cent,  per  annum  for 
interest  on  moneys  collected  by  them,  after  an 
account  has  been  demanded,  unless  there  is 
proof  that  a  higher  rate  was  realized  by  them 
through  the  use  of  such  moneys.  Darling  v. 
Brown,  ii.,  26. 

See  21  L.  C.  Jur.  169. 
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2.  Rate  of  interest  ^n  judgment — Rate  on 
note — Covenant  in  mortgage — Collateral  secu- 
rity,]— ^A  note  dated  11th  January*  1862,  pay- 
able to  and  indorsed  by  S.  H.,  was  for  $3,000 
with  interest  at  2  per  cent,  per  month  until 
paid.  By  a  covenant  for  payment  contained 
in  a  mortgage  deed  of  the  same  date,  given  by 
the  defendant  to  the  plaintiff  as  a  collateral 
security  for  the  payment  of  this  note, 
the  defendant  covenanted  to  pay  **  the  said 
sum  of  $3,000  on  the  11th  day  of  July.  1862, 
with  interest  thereon  at  the  rate  of  24  per 
cent,  per  annum  until  paid."  A  judgment 
was  recovered  upon  the  note,  but  not  upon  the 
covenant.  The  master  allowed  for  interest  in 
respect  of  this  debt  6  per  cent,  only  from  the 
date  of  the  recovery  of  the  judgment.  Held, 
that  the  proper  construction  of  the  terms  of 
both  the  note  and  covenant  as  to  payment  of 
interest  was  that  interest  at  the  rate  of  24  per 
cent,  should  be  paid  up  to  the  11th  July,  1862, 
and  not  that  interest  should  be  paid  at  that 
rate  after  such  day  if  the  principal  should 
then  remain  unpaid.     ;Sf*.  John  v.  Rykert,  x., 

3.  Mortgage — Rate  of  interest — Fiwed  time 
for  re-payment  —  Contract  —  Rate  after  ma- 
turity.]— A  mortgage  of  real  estate  provided 
for  payment  of  the  principal  secured  on  or 
before  a  fixed  date  "with  interest  thereon  at 
the  rate  of  10  per  centum  per  annum  until 
such  principal  money  and  interest  shall  be 
fully  paid  and  satisfied."  Held,  affirming  the 
judgment  appealed  from  (17  Ont.  App.  R. 
85),  that  the  mortgage  carried  interest  at  the 
rate  of  10  per  cent,  to  the  time  fixed  for  pay- 
ment of  the  principal  only,  and  after  that  date 
the  mortgagees  could  recover  no  more  than 
the  statutory  rate  of  6  per  cent,  on  the  un- 
paid principal.  ;Sf*.  John  v.  Rykert  (10  Can. 
S.  C.  R.  278)  followed.  People's  Loan  and 
Deposit  Co,  V.  Chrant,  xviii.,  262. 

4.  Damages  against  the  Crown  —  Oovern- 
ment  contract.]    —  M.   by  petition  of  right 

"  claimed  damages  for  breach  of  contract  for 
parliamentary  and  departmental  printing  for 
a  specified  period.  The  alleged  breach  con- 
sisted in  the  Government  giving  a  portion  of 
the  printing  to  others,  the  suppliants  Claiming 
that,  by  the  terms  of  the  contract,  they  were 
entitled  to  the  whole  of  it.  The  Crown  de- 
murred, and,  as  to  the  departmental  printing, 
the  demurrer  was  overruled  (8  Can.  S.  C,  R. 
210).  The  i)etition  subsequently  came  on  for 
hearing  in  the  Exchequer  Court,  and  a  refer- 
ence was  made  to  the  Registrar  and  Queen's 
Printer  to  ascertain  and  report  as  to  the  pro- 
fit lost  to  the  suppliants  by  not  being  allowed 
to  do  the  departmental  printing.  The  referees 
found  a  certain  sum  as  the  profit  lost  to  sup- 
pliants, stating  in  their  report,  that  the  sui)- 
pliants  claimed  interest  on  the  amount,  but 
that  the  referees  were  of  opinion  they  had  no 
power,  under  the  order  of  reference  to  con- 
sider the  question  of  interest. — No  exception 
was  taken  to  the  report,  and  suppliants  moved 
for  judgment  for  the  amount  found  with  inter- 
est, as  damages  under  the  petition  of  right. 
Henry,  J.,  gave  judgment  for  the  amount 
found  by  the  referees  with  interest  at  6  per 
cent.,  to  be  computed  on  the  aggregate  of  the 
Bums  which,  according  to  the  report,  the  sup- 
pliants up  to  the  31st  December  in  eajch  year 
during  the  currency  of  the  contract,  would 
uave  received  as  profit. — On  appeal  as  to  the 
allowing  of  interest,  Held,  Henry,  J.,  dissent- 
ing, that  the  suppliants  were  not  entitled  to 
interest   on   the    amount   found    by    the   re- 


ferees for  loss  of  profits.  (See  4  Ex.  C.  B. 
257.)  The  Queen  v.  MacLean,  Cass.  Dig.  (2 
ed.)  399. 

5.  Stay  of  judgment — Allowance  of  interest 
-^Discretion  of  court,] — The  question  of  al- 
lowing interest  for  the  time  judgment  has  been 
stayed  pursuant  to  s.  6  of  the  Supreme  and 
Exchequer  Courts  Act  is  a  matter  which  the 
court  will  dispose  of  ex  mero  mot4l.  McQueen 
V.  Phasniw  Jautual  Fire  Ins.  Co,,  Cass  Dig. 
(2  ed.)  688;  Cass.  S.  C.  Prac.  (2  ed.)  87. 

6.  Interest  against  the  Crown  —  Supreme 
Court  Act — Practice — Consent  to  reversal.]— 
In  a  case  before  the  Exchequer  Court  for  re- 
turn of  duties  improperly  imposed,  judgment 
against  the  claimants,  affirmed  by  the  Su- 
preme Court,  was  reversed  by  the  Privy 
Ck>uncil  and  judgment'  ordered  to  be  entered 
for  the  claim  with  costs.  The  Exchequer 
CJourt  judgment  was  then  entered  for  the 
principal  only,  interest  being  refused,  and  ap- 
peal was  taken  to  the  Supreme  Court.  In  the 
meantime,  a  petition  by  the  Crown  to  the 
I^ivy  Council  for  a  declaration  that  the 
claimants  were  not  entitled  to  interest  under 
their  Lordships'  judgment,  was  dismissed,  their 
Lordships  stating  that  as  interest  had  been 
claimed  and  the  question  not  argued  in  any  of 
the  courts,  it  should  be  allowed.  The  Crown 
thereupon  consented,  under  s.  52,  Supreme  and 
Exchequer  Courts  Act,  to  a  reversal  of  the 
Exchequer  Court  judgment  as  to  interest 
(See  4  Ex.  C.  R.  262;  25  Can.  S.  C.  R.  24; 
[1896]  A.  C.  551.)  Toronto  Ry.  Co,  v.  The 
Queen,  Cass.  S.  Q.  Pracf.  (2  ed.)  87. 

7.  Contracts  binding  the  Crown  —  Ooods 
sold  and  delivered  —  Errors  and  omissions — 
Interest^Arts.  1067  <£•  1077  C.  (7.1— Where  a 
claim  against  the  Crown  arises  in  the  Pro- 
vince of  Quebec,  and  there  is  no  contract  in 
writing,  the  thirty-third  section  of  "  The  Ex- 
chequer Court  Act,"  does  not  apply,  and  in- 
terest may  be  recovered  against  the  Crown, 
according  to  the  practice  prevailing  in  that 
province. — Judgment  appealed  from  (6  Ex.  C. 
R.  39)  affirmed.  The  Queen  v.  Henderson, 
xxviii.,  425. 

8.  Expropriation  of  land  —  Lands  ♦n/iiW- 
oufilu  affected  —  Damages — Interest — Award.] 
— If  in  the  construction  of  a  public  work 
Jand  of  a  private  owner  is  injuriously  affected 
and  the  compensation  therefor  is  determined  by 
arbitration,  interest  cannot  be  allowed  by  the 
arbitrator  on  the  amount  of  damages  awarded. 
— Judgment  appealed  from  (20  Ont.  App.  11. 
351)  affirmed.  Leak  v.  City  of  Toronto,  xxx., 
321. 

9.  Charging  interest — Debt  certain  and  time 
cerfatn— -5  d  4  Wm.  IV,  c.  Ji2,  s.  28  (Imp.))— 
To  entitle  a  creditor  to  interest  under  3  &  4 
Wm.  IV.  c.  42,  s.  28  (Imp.)  the  written  in- 
strument under  which  it  is  claimed  must  shew 
by  its  terms  that  there  was  a  debt  certain 
payable  at  a  certain  time.  It  is  not  sufficient 
that  the  same  may  be  made  certain  bv  some 
process  of  calculation  or  some  act  to  be  per- 
formed in  the  future.  Sinclair  v.  Preston, 
xxxi.,  408. 

I  10.  Duties  on  export  of  lumber — Improper 
levy  —  Payment  of  interest — Liability  of 
Crown  for  further  interest.] — ^The  petition  of 
right  was  to  recover  unpaid  interest  on  duties 
exacted  by  the  Government  of  New  Bruns- 
wick for  export  duties  for  taking  lumber  cut 
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under  licenses  from  the  Dominion  of  Canada, 
on  lands  in  dispute  between  the  provinces 
and  eventually  fouud  to  belong  to  Canada. 
The  interest  was  claimed  as  both  provinces 
and  Dominion  had  paid  interest  and  other- 
wise admitted  liability  therefor.  The  Crown 
Claimed  that  it  paid  as  a  matter  of  grace  and 
without  liability  by  statute  or  express  con- 
tract, and  that  the  interest  could  not  be  re- 
covered by  suit.  The  Supreme  Court  held 
that  there  was  no  liability  of  the  Crown  for 
interest,  there  having  been  no  statutory  lia- 
bility nor  express  contract  therefor,  and  that 
none  arose  on  account  of  payments  of  interest 
from  time  to  time  or  on  the  account  stated  as 
claimed.    Dunn  v.  The  King,  12th  Nov.  1901. 


S 


11.  DepoHt  in  canrt  —  Order  on  office  to 

y  over  interest  received  on  deposit  —  Rule 

third  party  entitled  to  moneys  in  court. 

See  PBAcncE  aivd  Procedube,  40. 


12.  Adding  prescribed  interest  in  claim  to 
give  appellate  jurisdiction — Supreme  Court 
Act — Amount  in  dispute. 

See  Appeai*,  20. 

13.  Taxation  —  penalty  —  Addition  to  de- 
linquent taxes  —  Legislative  powers  —  B.  N, 
A.  Act    {1S67)   ss.  W,    92— i9    Vict.    o.    62 

{Man,) — Constitutiondl  law. 

See  Constitution AJL  Law,  68. 

14.  Rate  of  interest — Open  accounts — Con- 
tracts 

See  Banks  and  Banking,  17. 

15.  Settlement  of  minutes  of  judgment  — 
Allowance  of  interest. 

See  Practice  of  Superior  Court,  173. 

16.  Stay  of  judgment  —  Motion  for  allow- 
ance of  interest  - —  Matter  for  court  ex  mero 
mottt. 

See  Practice  of  Sup.  Court,  165,  166. 

17.  Expropriation  hy  raUway  —  Award  — 
Additional  interest  —  Confirmation  of  title — 
Diligence  in  obtaining — Railway  Act,  1888, 
ss.  162,  no,  112. 

See  Expropriation  of  Lands,  23. 

18.  Vendor  and  purchaser  —  Agreement  to 
pay  interest  —  Delay  —  Default  of  vendor. 

See  Vendor  and  Purchaser.  30. 

19.  Contract  for  purchase  of  land — Agree- 
ment to  pay  interest — WHful  default  of  ven- 
dor— Deposit  of  purchase  money  in  bank. 

See  Vendor  and  Purchaser,  31. 

20.  Debt  of  Province  of  Canada  to  Do- 
minion —  Subsidies  —  Half-yearly  payments 
—  Deduction  of  interest  —  B.  N.  A,  Act,  ss. 
112,  114,  115,  116,  118—36  Vict.  o.  30  (D.)— 
47  Vict.  c.  4  (D.). 

See  Constitutional  Law,  3. 

21.  Appeal  from  Court  of  Review — Appeal 
to  Privy  Council  —  Appealable  amount  — 
Addition  of  interest  —  C.  C.  P.  arts.  1115, 
1178,  1178  ia)—R.  S.  Q.  art.  2311—54  &  55 
Vict.  (D.)  c.  25,  s.  3,  ».-«.5  —-54  Vict.  (Que.) 
0.  48  {amending  art.  1115  C.  C.  P.) 

Bee  Appeal,  69. 


22.  Mortgage  —  Loan  to  pay  off  prior  in- 
cumbrance —  Assignment  of  mortgage — Pur- 
chase of  equity  of  redemption — Accounts. 

See  Mortgage,  64. 

23.  Bonus--Usury  laws—C.  S.  C.  s.  58— 
Arts.  1785  C.  C, 

See  Building  Societt,  3. 

24.  Default  clause  in  mortgage  —  Principal 
faUing  due  —  Proviso  as  to  arrears  —  Rate  of 
interest. 

See  Mortgage,  69. 

25.  Contract  with  unlawful  consideration — 
Ripitition  de  Vindu  —  l^rade  combination  — 
Public  policy  —  Conspiracy  account. 

See  Contract,  165. 

26.  Public  work  —  Breach  of  contract  — 
Appropriation  of  plant — Damages, 

See  CojTTRACT,  21. 

27.  Customs  duties  improperly  levied — In- 
terest on  rebate — Lex  loci — Lex  fori — Repeti- 
tion— Presumption  of  good  faith — Mistake  — 
Arts.  1047,  1049  C.  0. 

See  Customs  Duties,  5. 

28.  Contract  for  construction  of  works — 
Reductions  for  portions  omitted — Partial  can- 
cellation of  contract — Arts.  1065,  2691  C.  G. — 
Deferred  payments  —  Computation  of  interest 
— Payments  in  advance — Rebates. 

See  Contract,  170. 


INTEBLOCXJTOBY  PBOCEEDINOS. 

1.  Hypothecary  claims  —  Assignment  — 
Notice— Arts.  20,  144,  761  C.  C.  P.— Action  to 
annul  deed  —  Parties  in  interest  —  Incidental 
proceedings — Collocation  and  distribution.] — 
The  appeal  from  judgments  of  distribution 
under  art.  761  C.  C.  P.  is  not  restricted  to  the 
parties  to  the  suit,  but  extends  to  every  per-, 
son  having  an  interest  in  the  distribution  of 
the  moneys  levied  under  the  execution. — ^The 
provisions  of  art.  144  C.  C.  P.  that  every  fact 
of  which  the  existence  or  truth  is  not  expressly 
denied  or  declared  to  be  unknown  by  the  plead- 
ings filed  shall  be  held  to  be  admitted,  applies 
to  incidental  proceedings  upon  an  appeal  in 
the  Court  of  Queen's  Bench, — The  nullity  of 
a  deed  of  assignment  can  only  be  invoked  by 
proceedings  to  which  all  persons  interested  in 
the  deed  have  been  made  parties.  Ouertin  v. 
Gosselin,  xxvii.,  514. 

2.  Appeal  —  Interlocutory  order  —  Trial  by 
jury — Final  judgment — R.  S.  C.  c.  135,  s.  24 
—Arts.  348-350  C.  C.  P. 

See  Appeal,  195. 


INTEBNATIONAIi  JJLW. 

1.  Construction   of  statute  —   Winding-up 
Act  —  Foreign  corporation — Conflict  of  laws. 

See  Winding-up  Act,  1. 

2.  Foreign  corporation  —  Contract  in  Can- 
ada —  Monopoly  —  Public  policy. 

See  Comity. 
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INTEBFLEADER. 

1.  Levy  under  execution  —  Charging  lands 
under  Territories  Real  Property  Act  —  In- 
demnity to  sheriff  —  Pleading  joint  pleas J\ — 
In  a  suit  against  the  sheriff  and  an  execution 
creditor  in  respect  of  alleged  irregular  levy 
under  a  writ  of  execution,  the  sheriff  is  not 
obliged  to  interplead,  but  may  be  joined  pro- 
perly in  a  defence  with  the  execution  creditor. 
Taylor  v.  Robertson,  xxxi.,  615. 

2.  Lands  taken  or  sold  under  execution  — 
Lien — Application  of  proceeds. 

See  Sale,  66. 

And  see  Practice  and  Procedure. 


INTERPRETATION. 

See  Contract  —  Statute  —  Words  and 


INTERROGATORIES. 

1.  Evidence  —  Faits  et  articles  —  Judicial 
admissions  —  Arts.  221-225  C.  O.  P.]  —  The 
constructive  admission  of  a  fact  resulting  from 
a  default  to  answer  interrogatories  upon  ar- 
ticulated facts  recorded  under  art.  225  O.  C. 
P.,  cannot  bW  invoked  as  a  judicial  admission 
in  a  subsequent  action  of  a  different  nature 
between  the  same  paities. — Judgment  appealed 
from  (Q.  R.  6  Q.  6.  458)  affirmed.  DmroGher 
V.  Durocher,  xxvii.,  3t53. 

2.  Articulated  facts  —  Evasive  answers  — 
Taken  pro  confessis — Arts,  228,  229  C.  C.  P. 

See  Evidence,  159. 

3.  Faits  et  articles  —  Taking  pro  confessis 
— Art.  229  C.  C.  P. — Motion  in  trial  court. 

See  Evidence,  160. 


INTERROGATORY,   COMMISSION. 

See  Commission. 


INTERVENTION. 

1.  Right  to  intervene  —  Vagueness  and  un- 
certainty as  to  beneficiaries  —  "  Poor  rela- 
tives "  —  "  Public  Protestant  charities "  — 
Charitable  uses  —  Persona  designala.]  —  In 
1865  J.  G.  R.,  a  merchant  of  Quebec,  whilst 
temporarily  in  New  York  made  a  holograph 
will  as  follows : — "  I  hereby  will  and  bequeath 
all  my  property,  assets  or  means  of  any  kind 
to  my  'brother  Frank,  who  will  use  one-half 
of  them  for  public  protestant  charities  in 
Quebec  and  Carluke,  say  the  Protestant  Hos- 
pital Home,  the  French-Canadian  Mission, 
and  amongst  poor  relatives  as  he  may  judge 
best,  the  other  half  for  himself  and  for  his 
own  use,  excepting  two  thousand  pounds  which 
he  will  send  to  Miss  Mary  Frame,  Overton 
Farm. — James  G.  Ross."  In  an  action  to 
have  the  will  declared  invalid  interventions 
were  filed  by  Morrin  College,  an  institution 
where   youth    are   instructed   in    the    higher 


branches  of  learning  and  especially  young  men 
intended  for  the  ministry  of  the  Presbyterian 
Church  in  Canada,  who  are  entitled  to  receive 
a  free  general  and  theological  education,  and 
are  assisted  by  scholarships  and  bursaries  to 
complete  their  education;  by  the  Finlay 
Asylum,  a  corporate  institution  for  the  relief 
of  the  aged  and  infirm,  belonging  to  the 
communion  of  the  Church  of  England ;  and  foy 
W.  R.  R.,  a  first  cousin  of  the  testator,  claim- 
ing as  a  poor  relative.  Held,  that  Morrin 
College  did  not  come  within  the  description 
of  a  charitable  institution  according  to  the 
ordinary  meaning  of  the  words,  and  had  there- 
fore no  locus  standi  to  intervene:  Sedgewick, 
J.,  dissenting;  that  Finlay  Asylum  came  with- 
in the  terms  of  the  will  as  one  of  the  chari- 
ties which  F.  R.  might  select  as  a  beneficiary, 
and  this  gave  it  a  right  to  intervene  to  sup- 
port the  will.  Held,  further,  that  in  the  gift 
to  "  poor  relatives  '*  the  word  **  poor  "  was 
too  vague  and  uncertain  to  have  any  meaning 
attached  to  it,  and  must  therefore  be  rejected, 
and  the  word  **  relatives  "  should  be  construed 
as  excluding  all  except  those  whom  the  law, 
in  the  case  of  an  intestacy,  recognized  as  the 
proper  class  among  whom  to  divide  the  pro- 
perty of  a  deceased  person,  and  W.  R.  R.  not 
coming  within  that  Class  his  intervention 
should  be  dismissed.  Held,  per  Fournier  and 
Taschereau,  JJ.,  that  the  bequest  to  '*  poor 
relatives**  was  absolutely  null  for  uncer- 
tainty.— Judgment  appealed  from  (Q.  R.  2 
Q.  B.  413)  affirmed.  Ross  v.  Ross,  xxv., 
307. 

2.  Plaintiffs  intervention  —  Cause  en  d6- 
Iib6ri—Art.  15k  C.  C.  P. 

See  Substitution,  1. 


INTESTACY. 

Devise  defeated  by  paramount  rule  of  laic — 
Inheritance  following  course  directed  by  law 
ab  intestat. 

See  Will,  25. 

And  see  Pabtition — Successions. 


mVENTION. 

See  Patent  of  Invention. 


IRRIGATION. 

Adjoining  lands  —  Threatened  damage  to 
one  —  Right  of  owner  to  guard  against  with- 
out  reference  to  neiahbour — Sic  utere  tuo  tit 
alienum  non  Icedas.] — ^Where  the  owner  of 
land  is  threatened  with  damage  by  water  used 
for  irrigation  purposes  coming  from  a  hijjher 
level  he  has  a  right  to  protect  himself  against 
such  injury  by  all  law^ful  means  without  re- 
gard to  any  damage  that  may  result  to  land 
of  his  neighbour  from  the  measures  he  adopts. 
McBryan  v.  Canadian  Pacific  Ry.  Co.,  xxix., 
359. 

And  sec  Drainage — Rivers  and  Streams — 
Watercourses. 


JOINT  STOCK  COMPANY. 

See  Oompant' Law. 


733 


JUDGMENT. 


734 


JOINT  TENANTS. 

1.  Survivorship  —  Aciion  —  Life  estate  — 
Bemaindw. 

See  Title  to  Land,  79. 

2.  Joint  negotiations  —  Deed  of  land  to  one 
onljf  —  Resulting  trust. 

See  Title  to  Land,   117. 

3.  Devise  of  lands  —  Joint  charges  in  toill 
— Severance  of  tenancy. 

See  Tenants  in  Common,  1. 

4.  Construction  of  devise  —  lAfe  estate  — 
Joint  lives  —  Remainder  —  Survivor  dying 
without  issue. 

See  Wnx,  34. 


JTJBOXL 

1.  Tri4a  without  jury  —  l^'indings  of  fact — 
Reviewing  evidence  on  appeal. 

See  Appeal,  210. 

2.  Appointment  —  Provincial  courts  — 
County  Court  judges  —  C.  S,  B.  O,  c,  25  — 

'5S  Vict,  c,  8  {B,  C). 

See  CJonstitutional  Law,  22. 

3.  Collision  —  Rule  of  the  road  —  Opinion 
of  assessors  —  Delegation  of  judicial  func- 
tions. 

See  Admibaltt  Law,  1. 

4.  Disqualification  —  Appeal  —  Quorum  in 
Much  case — 58  Vict.  o.  57,  s.  1 — Practice. 

See  QuoBUM,  1. 

5.^  Dispensing  with  notice  of  action  —  Dis- 
cretion of  trial  judge — Review  on  appeal. 
See  Negligence,  191. 

6b  Disqualification  —  Resignation  of  judge 
— Re-hearing  of  appeal. 

See  Practice  of  Sup.  Court,  156. 

7.  Construction  of  statute  —  Special  leave 
to  appeal  —  "  Judge  of  court  appealed  from  " 
—Jurisdiction^R.  S.  C.  o.  135,  s.  42. 
See  Appeal,  336. 


JUDGMENT. 

1.  Appealable    Judgments     and    Orders, 

1-12. 
2-  Collusion  and  Fraud,  13-14. 
3.  Entry  of  Judgment,  15-19. 
4-  Estoppel,  20-27. 

5.  Final  Judgments  and  Orders,  28-33. 

6.  Foreign  Judgments,  34^7. 

7.  Impeachment  op  Judgment,  38-39. 

8.  Registration,  40. 

9.  Revocation,  41,  42. 


1.  Appealable  Judgments  and  Orders. 

1.  Appeal  —  Collocation  and  distribution — 
Art.  761  C.  C.  P. — Hypothecary  daims  —  As- 


signment —  Notice  —  Registration  —  PrBte- 
nom  —  Arts.  20  and  lU  C.  C.  P. — Action  to 
annul  deed  —  Parties  in  interest  —  Incidental 
proceedings.] — The  appeal  from  jud^nnents  of 
distribution  under  art.  761  C.  C.  P.  is  not 
restricted  to  the  parties  to  the  suit,  but  ex- 
tends to  every  person  having  an  interest  in 
the  distribution  of  the  moneys  levied  under 
the  execution. — ^The  provisions  of  art.  144  C. 
C.  P.  that  every  fact  of  which  the  existence 
or  truth  is  not  expressly  denied  or  declared  to 
be  unknown  by  the  pleadings  filed  shall  be 
held  to  be  admitted,  applies  to  incidental  pro- 
ceedings upon  an  appeal  in  the  Court  of 
Queen's  Bench. — The  nullity  of  a  deed  of  as- 
signment can  only  be  invoked  by  procfeedings 
to  which  all  persons  interested  in  the  deed 
have  been  made  parties.  Guertin  v.  Qosselint 
xxvii.,  514. 

2.  Appeal  —  Jurisdiction  —  Reference  to 
court  for  opinion  —  54  Vict.  c.  5  {B.  C)  — 
R.  8.  C.  c.  155,  ss.  24  and  28.]— The  Supreme 
Court  of  Canada  has  no  jurisdiction  to  enter- 
tain an  appeal  from  the  opinion  of  a  provin- 
cial .court  upon  a  reference  made  under  a 
provincial  statute,  for  hearing  and  consider- 
ation of  any  matter  which  the  Lieutenant- 
Governor-in-Coundl  may  think  fit,  although 
the  statute  provides  that  such  opinion  shall 
be  deemed  a  judgment  of  the  court.  Union 
Colliery  Co.  v.  Attorney-Oeneral  of  B.  C, 
xxvii.,  637. 

See  [1899]  A.  C.  580  and  33 'Can.  Gaz.  418 
for  judgment  of  Privy  Council  on  appeal  sub- 
sequently taken  direct  from  the  decision  of  the 
Supreme  Court  of  British  Columbia. 

3.  Appeal  —  Court  of  Review  —  Ri^ht  of 
appeal  to  Privy  Council  —  Construction  of 
statute  —  Final  judgment — R.  8.  C.  c.  135 , 
ss.  24  (;),  28  d  29—54  d  55  Vict.  c.  25,  s. 
3  (D.)  J —Certain  ratepayers  of  the  City  of 
Montreal  having  objections  to  one  of  the  com- 
missioners named  in  proceedings  taken  for  the 
expropriation  of  land  required  for  the  im- 
provement of  a  public  street,  in  which  they 
were  interested,  presented  a  petition  to  the 
Superior  Court  demanding  his  recusation.  The 
petition  was  dismissed ;  on  an  appeal  to  the 
Court  of  Review,  the  judgment  dismissing  the 
petition  was  affirmed,  and  further  appeal  was 
then  taken  to  the  Supreme  Court  of  Canada. 
On  motion  to  quash  the  appeal  for  want  of 
jurisdiction:  Held,  that  no  appeal  de  piano 
would  lie  from  the  judgment  of  the  Court  of 
Review  to  Her  Majesty's  Privy  Coundl,  and 
consequently  there  was  no  appeal  therefrom 
to  the  Supreme  Court  of  Canada  under  the 
y)rovi8ions  of  the  Act,  54  &  55  Vict,  c,  25,  s. 
3,  amending  The  Supreme  and  Exchequer 
Courts  Act.  Held,  further,  that  the  judgment 
of  the  Court  of  Review  was  not  a  final  judg- 
ment within  the  meaning  of  s.  29  of  The  Su- 
preme and  Exchequer  Courts  Act.  (See  Q. 
R.  12  S.  C.  134.).  Ethier  v.  Ewing,  xxix., 
446. 

4.  Public  street  —  Obstruction  —  Building 
**  upon  "  or  **  close  to  "  line — Petition  for  re- 
moval —  Variance. 

See  Practice  and  Procedure.  68. 

5.  Appeal  —  Time  limit  —  Commencement- 
of  —  Pronouncing  or  entry  of  judgment  — 
Security  —  Extension  of  time — Order  of  judge 
—Vacationr-R.  8.  C.  c,  135,  ss.  40,  42,  46. 

See  Appeal,  430. 


736 


JUDGMENT. 


736 


6.  Appeal  —  Time  limit  —  Commencement 
of  —  Pronouncing  or  entry  of  judgment  — - 
Security  —  Ewtension  of  time  —  Order  of 
judge—R.  8.  C.  o.  1S5,  m.  40,  ^,  46. 

See  Appeal,  431. 

7.  Opposition  to  judgment  —  Reasons  — 
False  returns  of  service  —  Arts.  18,  89  et  seq., 
483,  489  C,  C,  P, — Rescisoire  and  resctndant. 

See  Opposition.  11. 

8.  Appeal  —  Jurisdiction  —  52  Vict  c.  S7, 
g^  2  (D.)— Appointment  of  presiding  officers 
— County  Court  judges  —  55  Vict.  c.  48 
iQnt.)-^7  Vict.  c.  51,  s.  5  {Ont.)—^8  Vict, 
c.  41  {Ont.) — Construction  of  statute— Ap- 
peal from  assessment  —  Final  judgment  — 
^*  Court  of  Last  Resort." 

See  Statutb,  62. 

9.  Appeal  —  Jurisdiction  —  Discretionary 
order  —  Default  to  plead  —  R.  S.  C.  o.  65— - 
Ontario  Judicature  Act,  rule  135,  ss.  »4  («) 
and  27— R.  8.  O  c.  i*.  s.  796. 

See  Appeal,  196. 

10.  Appeal  from  Court  of  Review  —  Trial 
judgment  varied  —  Right  of  appeal. 

See  Appeal,  289. 

11.  Appeal  —  Jurisdiction  —  Final  judg- 
ment —  Plea  of  prescription  —  •^^j^f*^^*  l"' 
missing  pleor—CosU—R.  8.  C.  c.  135,  s.  24— ' 
Art.  2267  C.  C. 

See  Appeal,  290. 

12.  Appeal — Special  leave  —  60  d  61  Vict. 
c^  5^  (e)— Error  in  judgment  —  Concurrent 
jurisdiction  —  Procedure — Mandamus. 

See  Appeal.  337. 


2.  CJollusion  and  Fraud. 

13.  Setting  aside  judgment  -—  CoUuswn  — 
Cognovit.^—^.,  a  judgment  creditor  of  N.,  sr., 
applied  to  the  Supreme  Court  (N.  B.)  on 
affidavits,  to  have  a  judgment  of  N.,  jr., 
against  N.,  sr.,  his  father,  set  aside  as  ob- 
tained by  collusion  and  fraud,  and  to  cover 
assets  of  N.,  sr.  The  statements  m  the  affida- 
vits were :  that  a  cognovit  was  given  and  judg- 
ment signed  the  same  day;  that  no  account 
was  rendered  of  the  debt;  that  no  entries 
were  made  by  N.,  jr.,  against  his  father ;  that 
the  account  for  which  the  cognovit  was  given 
was  made  up  from  calculation  and  not  from 
books;  that  the  father  had  offered  to  have 
the  judgment  discharged  on  payment  of  a 
much  smaller  sum ;  that  on  an  examination  of 
the  matter  for  disclosure  he  would  not  swear 
that  he  owed  his  son  the  amount  and  that  he 
had  no  settlement  of  accounts.  The  affidavits 
in  answer  stated  how  the  debts  had  accrued, 
giving  details;  that  there  was  no  collusion 
between  the  father  and  son ;  that  the  son  fre- 
quently asked  his  father  for  a  settlement  but 
could  not  get  it ;  and  that  he  had  never  been 
a  party  to  or  authorized  any  settlement.  The 
court  below  held  that  the  applicant  had  failed 
to  shew  fraud  and  refused  to  set  aside  the 
judgment.  The  decision  of  the  court  below 
was  affirmed.    Snowball  v.  yeilson,  xvi.,  719. 

14.  Tierce  opposition  —  Want  of  parties 
— Prescription  escheat — Collusion  —  Cham- 
perty— Litigious  rights. 

See  Title  to  Land.  131. 


3.  Entry  of  Judgment. 

15.  Mistake  in  settling  miMites  —  Amend- 
ment —  To  he  read  nunc  pro  tunc  —  Applica- 
tion in  oof*rt.] — Where  an  error  has  occurred 
in  drawing  up  the  minutes  of  its  judgment,  the 
Supreme  Ck)urt  of  Canada  amended  the  min- 
utes to  make  them  ccmform  to  the  intention  of 
the  court  and  the  principles  upon  wiiich  the 
decision  was  based,  and  the  judgment  so 
amended  was  ordered  to  be  read  nunc  pro  tunc. 
(The  application  was  by  petition  presented  in 
court  before  five  of  the  judges,  who  were  pre- 
sent at  the  delivery  of  the  judgment  so  amend- 
ed. Strong,  J.,  being  absent.)  Smith  v. 
Goldie,^  Qth  December,  1885;  Cass.  Dig.  (2 
ed.)  6^9;  Cass.  S.  C.  Pracf.  (2  ed.)  86,  149. 
(See  9  S.  G.  Rep.  46.) 

16.  Case  under  consideration  —  Death  of 
party  after  hearing — Entry  of  judgment  nunc 
pro  tunc. 

See  Practice  of  Sup.  Court.  227. 

17.  Mistake  in  calaUation  —  Amendment 
of  error  —  Transmission  of  record  for  correc- 
tion— Order  on  court  below. 

See  Practice  of  Sup.  Court,  179. 

18.  Rectifioation  of  slight  errors  in  judg- 
ment —  Duty  of  appellate  court. 

See  Appeal,  394. 

19.  Varying  minutes  —  Special  redtal  — 
Certificate  of  proceedings  —  Appeal  to  Pnvy 
Council. 

See  Privy  Council,  4. 


4.  Estoppel. 

20.  Bar  to  action  —  Foreign  judgment  — 
Estoppel — Res  judicata  —  Judgment  obtained 
after  aotion^R.  8.  N.  8.  (5  ser.)  c.  104,  »• 
12.  s.-s.  7;  orders  24  and  70,  rule  2;  order  35, 
rule  38.] — A  judgment  of  a  foreign  court  hav- 
ing the  force  of  res  judicata  in  the  foreign 
country  has  the  like  force  in  Canada.  Unless 
prevented  by  rules  of  pleading  a  foreign  judg- 
ment can  be  made  available  to  bar  a  domestic 
acrtion  begun  before  such  judgment  was  ob- 
tained. The  Delta  (1  P.  D.  393)  distin- 
guished.  —  The  combined  effect  of  orders  24 
and  70,  rule  2,  and  s.  12,  s.-s.  7  of  c  104  K. 
S.  N.  S.  (5  ser.),  will  permit  this  to  be  done 
in  Nova  Scotia. — ^The  provision  of  R.  S.  N. 
S.  (5  ser.)  c.  104,  order  35,  rule  38,  that  evi- 
dence of  a  judgment  recovered  in  a  foreign 
country  shall  not  be  conclusive  of  its  correct- 
ness, in  an  action  on  such  judgment  in  Nova 
Scotia,  but  that  the  defendant  may  defend 
such  suit  as  fully  as  if  brought  for  the  original 
cause  of  action,  cannot  be  invoked  in  favour 
of  the  defendant  in  Nova  Scotia,  who  has 
brought  an  unsuccessful  action  in  a  foreign 
court  against  the  plaintiff.  Law  v.  Hansen, 
XXV.,  69. 

21.  Judgment  against  firm — Liability  of  re- 
puted partner — Action  on  judgment.] — ^In  an 
action  upon  a  note  against  M.  I.  &  Co.,  as 
makers,  and  J.  I.  as  indorser,  judgment  went 
by  default  agahist  the  firm,  and  verdict  in 
favour  of  J.  I.,  as  he  indorsed  without  con- 
sideration for  accommodation  of  holders,  and 
upon  agreement  that  he  should  not  be  liable 
upon  the  note.  In  a  subsequent  action  on  the 
judgment  to  recover  from  J.  I.  as  a  member 
of  the  firm  who  had  made  the  note.  Held,  af- 
firming the  judgment  appealed  from  (22  Ont 
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App.  K.  12),  that  the  verdict  in  the  former 
suit  was  cx>ncln8ive  in  his  favour,  the  said 
agreement  meaning  that  he  was  not  to  be 
liable  either  as  maker  or  indorser.  Ishester 
▼.  Ray^  Street  d  Co.,  xxvi.,  79. 

22.  Ultra  vires  contract — Consent  judgment 
— Action  to  set  aside.] — If  a  company  enters 
into  a  transaction  which  is  ultra  vires,  and 
litigation  ensues  in  the  course  of  which  a 
judgment  is  entered  bv  consent,  such  judgment 
18  as  binding  on  parties  as  one  obtained  after 
a  contest,  and  will  not  be  set  aside  because 
the  transaction  was  beyond  the  power  of  the 
company.     Charlelois  v.  Delap,  xxvi.,  221. 

23.  Evidence — Admissions — Nullified  instru- 
ments.l — ^A  will,  in  favour  of  the  husband  of 
the  testatrix,  was  set  aside  in  an  action  by 
the  heir-at-law,  and  declared  by  the  judgment 
to  be  Hfi  acte  faua,  and  therefore  to  be  null 
and  of  no  effect.  In  a  subsequent  petitory 
action  between  the  same  parties:  J7e2<I,  af- 
firming the  judgment  appealed  from  (Q.  K.  5 
Q.  B.  458),  Girouard,  J.,  dissenting,  that  the 
judgment  declaring  the  will  fauw  was  not  evi- 
dence of  admission  of  the  title  of  the  heir-at- 
law  by  reason  of  anything  the  devisee  had 
done  in  respect  of  titie  will,  first,  because  the 
will  having  been  annulled  was  for  all  pur- 
poses unavailable,  and  secondly,  because  the 
declaration  of  fau9,  contained  in  the  judg- 
ment, did  not  shew  any  such  admission. 
Durocher  v.  Durocher,  zzvii.,  363. 

24.  Form  of  draft^Art.  J,1S  C,  C.  P,— In- 
scription en  fauw. 

See  Title  to  Land,  76. 

25.  Judgment  interlocutory  in  part — Final 
judgment  on  merits  —  Voluntary  execution — 
Waiver  of  right  to  appeal — Res  judicata. 

See  Appeal,  162. 

26.  Consent  judgment  —  Action  against  in- 
corporated company — Forfeiture  of  charter — 
Estoppel — Compliance  idth  statute — Res  judi- 
cata. 

See  Beb  Judicata,  15. 

27.  Prescription  —  Arts  2188,  2262,  2267 
C7.  C. — Waiver — Failure  to  plea  limitation — 
Defence  supplied  hy  court — Reservation  of  re- 
course for  future  damages — Judicial  admission 
— Interruption  of  prescription  —  Novation — 
CosU. 

See  Acton,  47. 


5.  Final  Judgments  and  Orders. 

28.  Order  vacating  —  "Final  judgment*' — 
Section  17,  Supreme  and  Exchequer  Courts 
Act— Jurisdiction  to  hear  appeal. 

See  Appeal,  157. 

29.  Court  of  last  resort  —  Demurrer  sus- 
tained on  appeal — Final  judgment. 

See  Appeal,  161. 

30.  Interlocutory  as  to  part  —  Final  upon 
merits — Binding  on  lower  court — Voluntary 
eweoution — Res  judicata — Waiver  of  right  to 
appeal. 

See  Appeal,  162. 
8.  c.  D. — ^24 


31.  Quashing  writ  of  appeal  —  Matters  of 
procedure — Interlocutory  order — Reference  to 
take  accounts — **  Final  judgment," 

See  Appeal,  170. 

32.  Equal  division  of  judges  on  appeal — 
Withholding  decision  —  Final  judgment  — 
Appeal. 

See  Appeal,  182. 

33.  Appeal  —  Interlocutory  order  —  Final 
judgment — Arts.  S48-S50  O.  0.  P — Trial  hy 
jury. 

See  Appeal,  195. 


6.  Foreign  Judgments. 

34.  Order  hy  foreign  trihunal — Winding-up 
of  company — Ciuls — Contributories — Action — 
Declaration — Demurrer. 

See  Winding-up  Act,  11. 

35.  Lex  loci — Lex  domicilii — Foreign  court 
— Jurisdiction — Decree  in  New  York— Force 
in  Quebec — Change  of  domicile  —  Authoriza- 
tion to  sue. 

See  Divorce. 

36.  Foreign  judgment  obtained  after  action 
— Bar  to  action — Estoppel — Res  judicata. 

See  No.  20,  ante, 

37.  Foreign  judgment — Original  considera- 
tion— Counts  in  dedarationr--Ont.  Jud.  Act. 


See  Pleading,  8. 


7.  Impeachment  of  Judgment. 

38.  Criminal  Code,  s.  575 — Confiscation  of 
gaming  instruments,  moneys,  do.  —  Action  to 
recover.] — In  an  action  to  revendicate  moneys 
seized  and  confiscated  under  the  provisions  of 
8.  575  of  the  Criminal  Code.  Held,  per 
Strong,  C.J.,  that  a  judgment  declaring  the 
forfeiture  of  moneys  so  seized  cannot  be  col- 
laterally impeached  in  an  action  of  revendica- 
tion.  0*Neil  v.  Attomey-Oeneral  of  Canada, 
xxvi.,  122. 

38a.  Defective  case  —  Application  to  vary 
record — Re-hearing.]  —  An  application,  after 
judgment  in  appeal  to  vary  a  decision  appealed 
from,  upon  affidavits,  comes  too  late  as  steps 
to  amend  any  defect  should  be  taken  before 
argument  and  decision  of  the  appeal.  Provi- 
dence Washington  Ins.  Co.  v.  Qerow,  xiv., 
731. 

39.  Practice — Habeas  corpus — Binding  ef- 
fect of  judgment  in  provincial  coi*r*.]  —  An 
application  for  a  writ  of  habeas  corpus  was 
referred  by  the  judge  to  the  Supreme  Court 
of  the  province  and,  after  hearing,  the  appli- 
cation was  refused.  On  application  subse- 
quently made  to  a  judge  of  the  Supreme  Court 
of  Canada,  in  chambers ;  Held,  that  under  the 
circumstances  it  would  be  improper  to  inter- 
fere with  the  decision  of  the  provincial  court. 
In  re  White,  xxxi.,  383. 


8.  Registration. 

40.  Registration  —  Charge     on 
Priority. 

See  Registry  Laws,  24. 


lands  — 
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9.  Revocation. 

41.  Petition  in  revocation  —  Requite  civile 
— Concealment  of  evidence  —  Jurisdiction  — 
Art,  nil  C.  P.  Q.-^R.  8.  C.  c.  135.  a,  67.]— 
Where  judgment  on  a  case  in  appeal  has  been 
rendered  by  the  Supreme  Court  of  Canada  and 
certified  to  the  proper  officer  of  the  court  of 
original  jurisdiction,  the  Supreme  Court  has 
no  jurisdiction  to  entertain  a  petition  {re- 
quite civile)  for  revocation  of  its  judgment, 
on  the  ground  that  the  opposite  party  suc- 
ceeded through  the  fraudulent  concealment  of 
evidence.     Durocher  v.  Durocher,  xxvii.,  634. 

42.  Default  judifment  in  term — Opposition 
afin  d*annuler  —  Disavowal  —  Remedy  by  re- 
quite civile. 

JSee  Opposition,  3. 


JUDICATURE  ACTS. 

1.  Constitutional  law — Section  43,  Ontario 
Judicature  Act,  1881 — Security  allowed  under 
Supreme  Court  Act— 12  Vict.  c.  39,s.31{l).] 
• — ^An  appeal  to  the  Court  of  Appeal  for  On- 
tario by  defendants  was  dismissed,  the  matter 
in  controversy  amounting  to  $576.30,  exclusive 
of  costs.  Defendants'  application  under  s.  43 
of  the  Judicature  Act  lor  si)ecial  leave  to 
appeal  to  the  Supreme  Court  of  Canada  being 
refused,  application  was  made  to  Fournier,  J., 
in  chambers,  for  leave  to  appeal  within  thirty 
days  after  judgment,  and  Fournier,  J.,  re- 
ferred it  to  the  full  court. — In  the  course  of 
the  argument  the  court  expressed  great  doubts 
as  to  the  constitutionality  of  s.  43  of  the  On- 
tario Statute,  but  it  was  ordered,  that  the 
defendant  be  at  liberty  to  give  security  to  pro- 
secute an  appeal,  and  that  appellant  might 
pay  $500  into  the  Supreme  Cdurt  to  the 
credit  of  the  registrar  as  security  for  the 
costs  of   the  appeal.     Forristal  v.  McDonald 

(18  C.  L.  J.  421)  ;  Cass.  Dig.   (2  ed.)   422, 
698,  763;  Cass.  S.  C.  Prac.  (2  ed.)  50. 

[Note.— In  Clarkson  v.  Ryan  (17  S.  O.  R. 
251),  s.  43,  Ontario  Judicature  Act,  is  ex- 
pressly declared  to  be  ultra  vires.'] 

2.  Ontario  Judicature  Act,  1881  —  Contro- 
verted election  —  Petition  —  Constitution  of 
court. 

See  Election  Law,  101. 

3.  Ontario  Judicature  Act  —  Practice — 
Added  parties — Orders  46  and  48. 

See  Practice  and  Procedube,  100. 

And  see  Puiadinq  —  Practice  of  Supreme 
Court — Practice  and  Procedure. 


of  Canada  when  the  amount  of  principal  and 
interest  due  at  the  time  of  the  filing  of  the 
opposition  under  the  judgment  sought  to  be 
annulled,  is  of  the  sum  or  value  of  $2,000. 
Turcotte  v.  Dansereau,  xxvi.,  578. 


JUDICIAIi  FROCEEDINO. 

1.  Appeal — Jurisdiction  —  Judicial  proceed- 
ing— Opposition  to  judgment — C.  C  P.  arts. 
484-493— R,  8.  C.  c.  135,  s.  29  —  Appealable 
amount— 54  d  55  Vict.  c.  25,  s.  5,  «.-«.,  4— Re- 
trospective legislation.]  —  An  opposition  filed 
under  the  provisions  of  arts.  484  and  487  of 
the  Code  of  Civil  Procedure  of  Lower  Canada, 
for  the  purpose  of  vacating  a  judgment  en- 
tered by  default,  is  a  "  judicial  proceeding  " 
within  the  meaning  of  s.  29  of  **  The  Supreme 
and  Exchequer  Courts  Act,"  and  where  the 
appeal  depends  upon  the  amount  in  contro- 
versy, there  is  an  appeal  to  the  Supreme  Court 


JUBAT. 

See  Affidavit. 


JURISDICTION. 

1.  Administration  proceedings — Jurisdiction 
of  referee  —  General  directions.]  —  A  referee 
before  whom  administration  proceedings  are 
taken  has  no  authority  to  make  an  order  de- 
priving a  solicitor  of  his  lien  for  costs  on  a 
fund  in  court  on  the  ground  that  adverse  par- 
ties had  a  prior  claim  on  such  fund  for  costs 
which  said  solicitor's  client  had  been  person- 
ally ordered  to  j^ay,  the  administration  order 
not  having  so  directed  the  referee  and  there 
being  no  general  order  permitting  such  inter- 
ferencfe  with  the  solicitor's  prtmd  facie  right 
to  the  fund.  (16  Ont.  P.  R.  335,  reversed). 
Bell  V.  Wright,  xxiv.,  656. 

2.  Prohibition — Domestic  tribunal — Powers 
—Arts.  3504  et  seq.  R.  8.  Q.-^8  Vict.  c.  36 
(Q')] — ^A  writ  of  prohibition  will  not  lie  to 
prevent  the  execution  of  the  sentence  of  an 
inferior  tribunal  where  there  has  not  been  ab- 
sence or  excess  of  jurisdiction  in  the  exercise 
of  its  powers.       Honan  v.  Bar  of  Montreal^ 

XXX.,  1. 

3.  Petition — Separate  trial — Jurisdiction — 
R.  8.  C.  c.  9y  ss.  30  and  50. 

See  Election  Law,  15,  140. 

4.  Court  of  probate — Accounts  of  executors 
and  trustees — Res  judicata. 

See  Trusts,  14. 

5.  Action  for  redemption — Foreign  lands — 
Lew  rei  sitce — Action  in  personam. 

See  Court,  1. 

6.  Action — Jurisdiction  to  entertain — Mort- 
gage of  foreign  lands — Action  to  set  aside — 
Secret  trust — Lea  rei  sites. 

See  JJEX.  Rei  Sit;b,  1. 

7.  Form  of  commitment  —  I'erritoridl  divi- 
sion^^udicial  notice— R.  8.  C.  c.  135,  s.  32. 

See  Habeas  Corpus,  7. 

8.  B.  N.  A.  Act  (1861)  8.  Ill— Exchequer 
Court  of  Canada — Petition  of  right — Debt  of 
Province  of  Canada, 

See  Constitutional  Law,  8. 

9.  **  Quebec  Pharmacy  Act "  —  Unlicensed 
sale  of  drugs — Suit  for  joint  penalties  in  Su- 
perior Court. 

See  Statute,  42. 

10.  Expiration  of  time  limited  for  appeal — 
Forfeiture— Ouster  of  jurisdiction — Waiver. 

See  Appeal,  432. 

11.  Domicile — Delivery  of  goods  sold — Con- 
tract by  correspondence — Indication  of  place 
of  payment — Cause  of '  action. 

See  Contract,  134. 
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12.  Habeas  corpus  —  Practice  of  Supreme 
Court  of  Canada — Binding  effect  of  judgment 
in  provincial  court. 

See  Habeas  Gobfus,  10. 

13.  Title  to  land^-TrouUea  de  droit— Evio- 
tion — Issues  on  appectt— Parties — Ouster, 

iSee  Appkat.,  397. 

14.  Parties  on  appeal  —  Practice — Proceed- 
'  ing  in  name  of  party  deceased — Amendment  in 

Court  of  Revieto — Interference  with  discretion 
on  appeal. 

See  Appeal,  139. 

15.  Criminal  lav?  —  Perjury — Judicial  pro- 
ceeding— De  facto  tribunal  —  Misleading  jus- 
tice— Construction  of  statute — R,  S.  Q,  arts, 
6551,  5561-^riminal  Code,  s,  IJ^, 

See  Cbimiital  Law,  24. 

16.  Injury  from  public  work  —  Negligence 
of  Crown  ojicials — Right  of  action — Liability 
of  the  Crownr-^0  d  51  Vict,  c,  16,  ss.  16,  23, 
58— -Jurisdiction  of  Exchequer  Court — Pre- 
scription—Art, 2261  C,  C, 

See  Action,  113. 

And  see  Appeal — Coubts. 


JUBISPBUDENCE. 

Binding  effect  of  Supreme  Court  decisions — 
Election  petition — Preliminary  objections. 
See  Election  Law,  104. 


JUBT. 


1.  Challenges,  1,  2. 

2.  Findings  of  Fact,  3-23. 

3.  Imfbopeb  Influence,  24. 

4.  Misdibection,  &c.;  New  Tbials,  25-41. 

5.  Obdeb  fob  Jubt  Tbtal,  42. 

6.  Vebmct,  43-48. 


1.  Challenges. 

1.  Summoning  of  jury  —  Personation  of 
juror — Irregularity  cured  by  verdict — R,  S,  C. 
c.  Ilk.  ««.  h6.  259. 

See  Cbiminal  Law,  7. 


2.  Criminal  procedure — Crown  challengi 
Standing  aside  a  second  time. 

See  Cbiminal  Law,  10. 


2.  Findings  of  Fact. 

3.  Defective  snow-plough  and  bridge  —  De- 
railment of  train— Contributory  negligence — 
Findings  of  jury — Failure  to  answer  questions 
— Act  of  incorporation  —  Change  of  name — 
yew  trtal.l  —  A  locomotive  engineer  in  the 
company'B  employ  was  killed  through  the  de- 
railing of  a  snow-plough  a^d  consequent 
breakmg  of  a  bridge.  The  jury  found  that 
the  derailing  was  the  proximate  cause  of  the 


accident;  that  deceased  was  guilty  of  contri- 
butory negligence;  that  the  snow-plough  and 
bridge  were  defective  and  that  the  train  crew 
was  insufficient.  They  answered  "we  do  not 
know"  to  the  questions,  as  to  whose  negli- 
gence caused  the  ac^cident ;  whether  or  not  the 
defects  were  known  to  defendant  before  or  at 
the  time  of  accident,  or  could  have  been  dis- 
covered by  careful  inspection;  whether  de- 
fendant was  aware  of  insufficiency  of  the 
crew;  whether  different  construction  of  the 
bridge  would  have  secured  the  safety  of  the 
train;  whether  deceased  knew  the  train  was 
off  the  track  before  it  reached  the  bridge,  and 
if  by  reasonable  care  of  the  deceased  or  crew, 
the  accident  could  have  been  prevented.  The 
court  below  were  equally  divided  as  to  neces- 
sity for  a  new  trial.  The  trial  judge  instruct- 
ed that  the  proximate  cause  was  what  caused 
the  accident  and  not  that  without  whic^  it 
would  not  have  happened,  and  there  was  a 
question  as  to  the  parties,  plaintiffs  in  the 
action.  The  court  below  were  also  divided  in 
opinion  on  these  points.  The  Supreme  Court 
of  Canada  ordered  the  new  trial  and  affirmed 
the  holdings  of  the  judgment  appealed  from 
(27  N.  S.  Rep.  498)  in  other  respects.  Pud- 
sey  V.  Dominion  Atlantic  Ry,  Co,,  xxv.,  691. 

4.  NegHgenoe — Matters  of  fact — Finding  of 
jury,]—--W,  was  working  on  a  vessel  in  port 
when  a  boom  had  to  be  taken  out  of  the 
crutch  in  which  it  rested  and  he  pointed  out 
to  the  master  that  this  could  not  be  done  un- 
til the  rigging  supporting  it,  which  had  been 
removed,  was  replaced,  which  the  master  un- 
dertook to  do.  When  the  boom  was  taken  out 
it  fell  to  the  decJk  and  W.  was  injured.  In 
an  action  against  the  owners  for  damages  the 
jury  found  that  the  fall  of  the  boom  was  ow- 
ing to  the  said  rigging  not  being  secured,  but 
that  this  was  not  occasioned  by  the  negligence 
of  the  owners  or  their  servants.  Held,  af- 
firming the  judgment  of  the  Supreme  Court 
of  Nova  Scotia  (30  N.  S.  Rep.  548).  Gwynne, 
J.,  dissenting,  that  the  first  part  of  the  find- 
ing did  not  necessarily  mean  that  the  rigging 
had  never  been  secured,  or  that  if  secured  ori- 
ginally it  had  become  insecure  by  negligence 
of  defendants,  and  the  jury  having  negatived 
negligence  their  finding  should  not  be  ignored. 
Wtlliams  v.  Bartling,  xxix.,  548. 

5.  Assessment  of  damages — Verdict — Gen- 
eral damages  and  loss  of  rent. 

See  Negligence,  1. 

6.  Negligence — Legal  crossing — Questions — 
Judge* s  charge — Findings  of  fact — Verdict, 

See  Railways,  101. 

7.  Questions  submitted — Verdict — Evidence 
— Findings, 

See  Negligence,  204. 

8.  Findings  of  fact — Judgment  non  obstante 
— Occupation  of  risk — Hazardous  business — 
Condition  in  policy  of  insurance. 

See  Insurance,  Fibe,  22. 

9.  Drawing  inferences  —  Presumption  — 
Running  of  railway  trains  —  Cause  of  fire — 
Defective  engine. 

See  Evidence,  8. 

10.  Findings  of  fact — Commercial  usage — 
Inferences  from  nature  of  cargo. 

See  Insubance,  Mabine,  19. 
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11.  Appeal  on  questions  of  fact — Verdict  of 
jury — Findings  by  trial  judge  —  Appreciation 
of  evidence. 

See  Appeal,  210. 

12.  Direction — Condition  precedent  —  New 
trial — Findings  upon  evidence  —  Benefits  ac- 
crued. 

See  Contract,  69. 

13.  Findings  of  fact — Reversal  on  appeal. 

See  Title  to  Land.  100. 

14.  Finding  on  question  of  fact — Interfer- 
ence u>ith  on  appeal. 

See  Master  and  Servant,  15. 

15.  Evidence  —  Relevancy  —  Inferences  — 
Collateral  facts. 

See  Evidence,  18. 

16.  Accident  insurance — Renewal  of  policy 
— Payment  of  premium — Promissory  note — 
Agent* s  authority — Findings. 

See  Insurance,  Accident,  3. 

17.  Marine  insurance  —  Partial  loss  on 
cargo — Stranding — Evidence — Jury  trial. 

See  Evidence,  176. 

18.  Negligence  —  Findings  of  jury  —  Evi- 
dence— Concurrent  findings  of  courts  appealed 
from. 

See  Negligence,  217. 

19.  Marine  insurance  —  Ahandonmenf — Re- 
pairs— **  Boston  clause  " — Findings  of  jury — 
Setting  aside  verdict. 

See  Insurance,  Marine,  4. 

20.  Answers  to  questions — Verdict — Negli- 
gence— Shunting  railway  cars — Evidence, 

See  Negligence,  211. 

21.  Negligence — Use  of  dangerous  materials 
— Proaimate  cause  of  accident  —  Injuries  to 
workm en — Employers*  liability — Presumptions 
— Findings  of  jury  sustained  by  courts  below. 

See  Negligence,  144. 

22.  Answers  to  questions  —  Judgment  en- 
tered on  findings — Keversal  on  appeal. 

See  Negligence,  51. 

23.  Findings  of  jury — Weight  of  evidence — 
Verdict. 

See  Appeal,  243. 


3.  Improper  Influence. 

24.  Trial  of  felony — Attendance  at  church 

— Remarks   of  preacher — Influence  on  jury — 
Evidence, 

See  Criminal  Law,  6. 


4.  Misdirection,  &c.  ;  New  Trials. 

25.  Charge  to  jury — Refusal  to  define  fraud 
— Taking  accounts--Jury  unable  to  deal  with 
accounts.] — Counsel  for  plaintiff  requested  the 
judge  to  instruct  the  jury  as  to  what  consti- 
tuted fraud  under  the  Statute  of  Elizabeth 
and   also   urged   that   an   account   should  be 


taken  of  certain  dealings.  The  judge  refused 
to  define  fraud  as  requested  and  the  jury 
stated  that  they  were  unable  to  deal  with  the 
accounts.  Held,  that  the  judge's  refusal 
amounted  to  misdirection  and  there  should  be 
a  new  trial,  and  that  the  accounts  should  have 
been  taken  in  order  properly  to  decide  the 
case.     Griffiths  v.  Boscovitz,  xviii.,  718. 

26.  Negligence — Trial  of  action — Contribu- 
tory negligence — Findings  of  jury — New  trial 
— Evidence,]  —  On  the  trial  of  an  action 
against  a  street  railway  company  for  damages 
in  consequence  of  injuries  received  through 
the  negligence  of  the  company's  servants,  the 
jury  answered  four  questions  in  a  way  that 
would  justify  a  verdict  for  the  plaintiff.  To 
the  fifth  question,  **  Could  Rowan  by  the  ex- 
ercise of  reasonable  care  and  diligence  have 
avoided  the  a<5cident?"  the  answer  was,  **  We 
believe  that  it  could  have  been  possible." 
Held,  reversing  the  judgment  of  the  Court  of 
Appeal,  that  this  answer  did  not  amount  to  a 
finding  of  nep[ligence  on  the  part  of  the  plain- 
tiff as  a  proximate  cause  of  tne  accident  which 
would  disentitle  him  to  a  verdict.  Held,  fur- 
ther, that  as  the  other  findings  established 
negligence  in  the  defendant  which  caused  the 
accident  which  amounted  to  a  denial  of  con- 
tributory negligence ;  as  there  was  no  evidence 
of  negligence  on  plaintiff's  part  in  the  record ; 
and  as  the  court  had  before  it  all  the  mate- 
rials for  determining  the  questions  in  dispute, 
a  new  trial  was  not  necessary.  Rowan  v. 
Toronto  Ry.  Co,,  xxix.,  717. 

27.  Negligence — Action  for  damages  —  Im- 
proper evidence — Misdirection — 60  Vict,  c,  2M, 
s.  m  (2^.B.)]— By  60  Vict.  c.  24,  s.  370  (N. 
B.)  **  A  new  trial  is  not  to  be  granted  on  the 
ground  of  misdirection,  or  of  the  improper 
admission  or  rejection  of  evidence  unless  in 
the  opinion  of  the  court  some  substantial 
wrong  or  miscarriage  has  been  thereby  occa- 
sioned in  the  trial  of  the  action."  On  the 
trial  of  an  action  against  the  Electric*  Street 
Railway  Company  for  damages  on  account  6f 
personal  injuries,  the  Vice-President  of  the 
company,  called  on  plaintiff's  behalf,  was 
asked  on  direct  examination  the  amount  of 
bonds  issued  by  the  company,  the  counsel  on 
opening  to  the  jury  having  stated  that  the 
company  was  making  large  sums  of  money 
out  of  the  road.  On  cross-examination  the 
witness  was  questioned  as  to  the  disposition 
of  the  proceeds  of  debentures  and  on  re-exam- 
ination plaintiff's  counsel  interrogated  him  at 
length  as  to  the  selling  price  of  the  stock  on 
the  Montreal  Exchange,  and  proved  that  they 
sold  at  about  50  per  cent,  premium.  The 
judge  in  charging  the  jury  directed  them  to 
assess  the  damages  as  "  upon  the  extent  of  the 
injury  plaintiff  received  independent  of  what 
these  people  may  be,  or  whether  they -are  rich 
or  poor."  The  plaintiff  obtained  a  verdict 
with  heavy  damages.  Held,  that  on  cross- 
examination  of  the  witness  by  defendant's 
counsel  the  door  was  not  open  for  re-examlna- 
tioQ  as  to  the  selling  price  of  the  stock;  that 
in  view  of  the  amount  of  the  verdict  it  was 
9uite  likely  that  the  general  observation  of  the 
judge  in  his  charge  did  not  remove  its  effect 
on  the  jury  as  to  the  financial  ability  of  the 
company  to  respond  Well  in  damages. — The 
Injury  for  which  plaintiff  sued  was  his  foot 
being  crushed,  and  on  the  day  of  the  accident 
the  medical  staff  of  the  hospital  where  he  had 
been  taken  held  a  consultation  and  were  divid- 
ed as  to  the  necessity  for  amputation.  Dr. 
W.  who  thought  the  limb  might  be  saved,  was, 
four  days  later,  appointed  by^  the  company,  at 
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the  suggestion  of  the  plaintiff's  attorney,  to 
co-operate  with  plaintiff's  physician.  Event- 
ually the  foot  was  amputated  and  plaintiff 
made  a  good  recovery.  On  the  trial  plaintiff's 
physician  swore  to  a  conversation  with  Dr. 
\V.  four  days  after  the  first  consultation,  and 
three  days  before  the  amputation,  when  Dr. 
W.  stated  that  if  he  could  induce  plaintiff's 
attorney  to  view  it  from  a  surgeon's  stand- 
point, and  not  use  it  to  work  on  the  sympa- 
thies of  the  jury,  he  might  consider  more  fully 
the  question  of  amputation.  The  judge  in  his 
charge  referred  to  this  conversation  and  told 
the  jurythat  it  seemed  to  him  very  important 
if  Dr.  W.  was  using  his  position  as  one  of  the 
hospital  staff  to  keep  the  limb  on  when  it 
should  have  been  taken  off,  end  that  he 
thought  it  very  reprehensible.  Heldy  Strong, 
O.J.,  and  Gwynne,  J.,  dissenting,  that  as  Dr. 
W.  did  not  represent  the  company  at  the  first 
cX>nsultation  when  he  opposed  amputation;  as 
others  of  the  staff  took  the  same  view  and 
there  was  no  proof  that  amputation  was  de- 
layed through  his  instrumentality;  and  as  the 
jury  would  certainly  consider  the  judge's  re- 
marks as  bearing  on  the  contention  made  on 
plaintiff's  behalf  that  amputation  should  have 
taken  place  on  the  very  day  of  the  accident, 
it  must  have  affected  the  amount  of  the  ver- 
dict.— ^To  tell  a  jury  to  ask  themselves  **  If  I 
were  plaintiff  how  much  ought  I  to  be  paid  if 
the  company  did  me  an  injury?"  is  not  a  pro- 
per direction.  Hesae  v.  Saint  John  Ry,  Co., 
xxz.,  218. 

Tne  judgment  appealed  fr(»n  (35  N.  B. 
Rep.  1)  was  varied,  the  order  for  new  trial 
being  restricted  to  the  question  of  damages 
and  the  appeal  dismissed  without  costs. 

28.  New  trial — Verdict — Finding  of  jury — 
Question  of  fad — MiaapprehenaionJ] — Where 
a  case  has  been  properly  submitted  to  the  jury 
and  their  findings  upon  the  facts  are  such  as 
might  be  the  conclusions  of  reasonable  men,  a 
new  trial  will  not  be  granted  on  the  ground 
that  the  jury  misapprehended  or  misunder- 
stood the  evidence,  notwithstanding  that  the 
trial  judge  was  dissatisfied  with  the  verdict. 
Fraser  v.  Dreto,  xxx.,  241. 

29.  Non-direction — Trial  of  question  of  tn^ 
terest — Reference  to  master. 

See  Evidence,  4. 

30.  Misdirection — Questions  for  jury — Ao- 
tion  of  trover,  

See  Shebqt,  4. 

31.  Fair  direction  —  WUful  misrepresenta- 
tion— Policy  of  insurance — New  trial  refused. 

See  Insurance,  LiIfe,  24. 

32.  Verdict  against  evidence — Misdirection 
— Trespass  on  uoUd  lands — Isolated  acts. 

See  Pbescbiption,  15. 

33.  Mis'tridl  —  Insufficient  answers — Final 
judgment — New  trial— Jurisdiction, 

See  Appeal,  174. 

34.  Equity  case  —  Dispensing  with  jury — 
Disposal  of  whole  case  on  motion  for  new 
trial. 

See  New  Trial,  73. 

35.  Libel — General  issue — PuUic  affairs — 
Fair  comment  —  Justification  —  Pleading — 
Rejection  of  evidence — General  verdict — Dis- 
regard of  material  question. 

See  New  Trial,  33. 


36.  Malicious  prosecution  —  Findings  of 
fact  —  Inferences — Functions  of  judge — Pro- 
bable cause — Nonsuit. 

See  New  Trial,  34. 

37.  Answers  to  questions  —  Railway  com- 
pany— Negligence, 

See  No.  3,  ante, 

38.  Negligence  —  Question  for  jury — With- 
drawal of  case  from  jury — New  trial. 

See  Evidence,  163. 

30.  Negligence  —  Common  fault  —  Assign- 
ment of  facts — Inconsistent  findings  —  Misdi- 
rection, 

See  New  Trial,  93. 

40.  Contract — Oral  agreement — Evidence — 
Withdrawal  of  questions  from  jury  —  New 
trial 

See  Evidence,  228. 

41.  Evidence  —  Malice  —  Privileged  com- 
munication —  Judge*s  charge  —  Unfriendly 
relations  of  parties. 

See  Libel,  7. 


5.  Order  for  Jury  Trial. 

42.  Appeal  —  Interlocutory  order  —  Trial 
by  jury — B\nal  judgment — R.  S.  C.  c.  135,  s. 
24r--'Arts,  348-350  C.  C.  P. 

See  Appeal,  195. 


6.  Verdict. 

43.  Disagreement  —  Verdict  —  Manitoba 
Libel  Ac*. J— By  s.  11  of  the  Libel  Act  (50 
Vict.  c.  22,  Man.),  actual  malice  or  culpable 
negligence  must  be  proved  in  an  action  for 
libel,  unless  special  damages  are  claimed.  Held, 
that  such  malice  or  negligence  must  be  estab- 
lished to  the  satisfaction  of  the  jury,  and  if 
there  is  a  disagreement  as  to  these  issues  the 
verdict  cannot  stand.  Ashdown  v.  Manitoba 
"  Free  Press  "  Co.,  xx.,  43. 

44.  Verdict  unwarranted — Promissory  note 
— Consideration  —  Accommodation  —  Dis- 
charge —  Agreement  —  New  trial.] — ^The  ap- 
peal was  from  a  decision  of  the  Supreme  Court 
of  New  Brunswick,  affirming,  by  an  equally 
divided  court,  the  verdict  for  defendant  at  the 
trial.  The  action  was  on  a  promissory  note 
indorsed  by  defendant,  who  pleaded  that  it 
was  indorsed  on  the  express  understanding 
that  he  was  not  to  be  called  upon  to  pay  It, 
and  that  he  was  discharged  by  the  bank  sub- 
sequently taking  security  from  the  makers. 
At  the  trial  the  defendant  had  a  verdict,  the 
jury  finding  that  the  bank,  on  taking  security, 
had  agreed  that  the  note  in  suit  should  be 
paid  out  of  the  proceeds  of  collateral  held  by 
the  bank.  On  motion,  pursuant  to  leave  re- 
served, for  judgment  for  plaintiffs  or  a  new 
trial,  the  court  en  banc  was  equally  divided, 
and  the  verdict  stood. — ^The  Supreme  Court  of 
Canada,  Gwynne,  J.,  dissenting,  ordered  a  new 
trial,  on  the  ground  that  the  finding  of  the 
jury  did  not  warrant  the  verdict  for  the  de- 
fendant. St.  Stephen's  Bank  v.  Bonness, 
xxiv.,  710. 
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45.  Municipal  drains — Continuing  trespass 
— Limitation  of  action  ex  ddictu — 68  Vict.  c. 
4,  s,  295  {N.  8.)— Verdict.]— Action  was  for 
trespass  by  the  corporation  constructing  and 
maintaining  a  drain  through  plaintiff's  land. 
The  jury  found  that  the  drain  had  been  con- 
structed in  1886  "  by  virtue  of  the  streets 
commissioner's  power  of  office."  Plaintiff,  al- 
though aware  of  the  existence  of  the  drain  at 
the  time,  made  no  objection  till  1896  when 
the  land  caved  in.  The  Supreme  Court  affirm- 
ed the  judgment  appealed  from  (33  N.  S. 
Rep.  401 )  which  held  that  the  jury  had  found 
that  the  defendant  had  constructed  the  drain 
by  its  agent  and  that  the  trespass,  being  a 
continuing  one,  was  not  barred  by  the  limita- 
tion provided  in  the  "  Towns'  Incorporation 
Act  of  1895  "  for  actions  ew  deliotu  against 
towns.  Town  of  Truro  v.  Archibald,  mi., 
380. 

46.  Promissory  note  —  Duress  —  Verdict 
of  jury.] — In  an  action  against  the  maker  of  a 
promissory  note,  the  local  manager  of  the 
plaintiff  bank,  the  defence  was  that  he  had 
been  coerced  by  the  head  manager,  under 
threats  of  dismissal  and  criminal  prosecution, 
into  signing  the  notes  to  cover  up  deficits  in 
customers'  accounts  in  which  he  had  no  per- 
sonal interest.  His  evidencte  at  the  trial  to 
the  same  effect  was  denied  by  the  head  man- 
ager. Held,  that  the  jury  having  believed  the 
defendant's  account  and  given  him  a  verdict 
which  the  evidence  justifiea,  such  verdict  ought 
to  stand.  Western  Bank  of  Canada  v.  Mc- 
QUh  xxxii.,  581. 

47.  Irregular  panel  —  Personation  of  juror 
—Effect  of  verdict— 'R.  8.  C,  c.  i?^,  ss,  U6, 
259. 

8ee  Criminal  Law,  7. 

48.  Operation  of  railway  —  Negligence  — 
Sufficiency  of  evidence  —  Findings  of  jury  — 
Defective  machinery — 8parks  from  engine — 
Setting  aside  verdict. 

See  Negijoence,  101. 


JITS  FUBLICITM. 

1.  Foreign  corporation  —  Telegraph  mo- 
nopoly —  Public  policy  —  Operation  of^  rail- 
way telegraph  lines — Contract  in  restraint  of 
trade — Comity  of  nations. 

See  Company  Law.  2. 

2.  Extinction  by  statute — U  Vict.  c.  i,  s, 
18  (D.) — Foreshore  of  harbour — Right  of  C. 
P.  R.  Company  to  use. 

See  FoBESHOBE. 

3.  Public  street  —  Obstruction  —  Dedica- 
tion —  Right  of  owner  or  occupier  to  com- 
pensation. 

See  Dedication,  1. 


JUSTICE  OF  THE  PEACE. 

1.  Commitment  upon  another^s  conviction — 
Canada  Temperance  Act,  1878,  s.  105 — Ab- 
sence —  Wrongful  arrest  —  Justification.] — 
A.  and  B.,  justices  of  the  peace,  were  sued 
in  damages  for  issuing  a  warrant  of  commit- 
ment under  which  B.  was  imprisoned  upon  a 
conviction  before  two  other  justices  under  the 


Canada  Temperance  Act,  1878.  The  prosecu- 
tion was  commenced  before  A.  and  6.,  but  on 
return  of  the  summons  they  were  served  with 
a  subpoena,  to  give  evidence  for  the  defend- 
an,t;  whereupon  two  other  justices  at  the  re- 
quest of  A.  and  B.,  under  s.  105  of  the  Act, 
heard  the  case  and  convicted  the  appellant. 
A.  and  B.  though  present  in  the  court  room 
as  witnesses  took  no  part  in  the  proceedings. 
— The  Supreme  Court  of  New  Brunswick  or- 
dered a  nonsuit  to  be  entered.— On  appeal  to 
the  Supreme  Court  of  Canada.  Held,  afllrming 
the  judgment  of  the  court  l)elow,  Henry  and 
Taschereau,  JJ.,  dissenting,  that,  as  the  con- 
viction was  good  on  its  face^  it  was^  until 
set  aside,  a  justification  for  the  conmiitment. 
Held,  also,  that  upon  the  facts  disclosed  A. 
and  B.  were  "  absent,"  within  the  meanin|[  of 
p.  105  of  the  Canada  Temperance  Act,  1878- 
Byme  v.  Arnold,  Cass.  Dig.   (2  ed.)  107. 

2.  Jurisdiction  —  Form  of  commitment  — 
l^erritorial  division  —  Judicial  notice — R.  8. 
C,  c.  1S5,  s,  S2'] — ^A  warrant  of  commitment 
was  made  by  a  stipendiary  magistrate  for  the 
police  division  of  the  municipality  of  the 
County  of  Pictou,  in  Nova  Scotia,  upon  a 
conviction  for  an  offence  stated  therein  to 
have  been  committed  "at  Hopewell,  in  the 
County  of  Pictou."  The  County  of  Pictou  ap- 
peared to  be  of  a  greater  extent  than  the 
municipality  of  the  County  of  Pictou,  there 
being  also  four  incorporated  towns  within  the 
county  limits — and  it  did  not  specifically  ap- 
pear upon  the  face  of  the  warrant  that  the 
place  where  the  offence  had  been  committed 
was  within  the  municipality  of  the  County 
of  Pictou.  The  Nova  Scotia  Statute  of  1895 
respecting  county  corporations  (58  Vict.  c. 
3.  s.  8),  contains  a  schedule  which  mentions 
Hopewell  as  a  polling  district  in  Pictou 
County,  entitled  to  return  two  councillors  to 
the  county  council.  Held,  that  the  court  was 
bound  to  take  judicial  notice  of  the  territorial 
divisions  declared  by  the  statute  as  establish- 
ing that  the  place  so  mentioned  in  the  war- 
rant was  within  the  territorial  extent  of  the 
police  division.  Held,  also,  that  the  jurisdic- 
tion of  a  judge  of  the  Supreme  Court  of  Can- 
ada in  matters  of  habeas  corpus  in  criminal 
cases  is  limited  to  an  inquiry  into  the  cause 
of  imprisonment  as  disclosed  by  the  warrant 
of  commitment.     Ex  parte  Macdonald,  xxvii.. 


3.  Appeal  —  Certiorari  —  Merchants*  Ship- 
ping Act  —  Seaman's  wages  —  Jurisdiction 
— Final  judgment.] — Qucere.  Where  the  Mer- 
chants' Shipping  Act  of  1854  provides  that 
every  order  of  two  justices  in  an  action  for 
seaman's  wages  shall  be  final,  will  certiorari 
lie  to  remove  the  proceedings  into  a  superior 
court?  The  Queen  v.  Sailing  Ship  **  Troop" 
Co.,  xxix.,  662. 

4.  Requisition  calling  out  mUitia — Form. 

See  MnjTABT  Law,  1. 

5.  Vindictive  damages  —  Abuse  of  official 
position — Elements  for  cofisideration. 

See  Damages,  50. 

6.  Malicious  prosecution  —  Destruction  of 
liquor  had  in  vicinity  of  public  works — Un- 
sealed conviction  —  Certiorari  —  Action  for 
damages — Notice. 

See  Mauce.  4. 
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7.  Canada  Temperance  Act  —  Searoh  icar- 
rani  —  Magistrate's  jurisdiction  —  Constable 
—  Justification  of  ministerial  officer  —  Goods 
in  custodia  legis  —  Replevin  —  Estqppel  — 
Res  judicata^— Judgment  inter  partes, 

See  Canada  Temperance  Act,  6. 

8.  Qame  laws  —  Game  killed  out  of  season 
— Seizure  of  furs  —  Jurisdiction  —  R.  8,  Q. 
arts.  H05-1409—Writ  of  prohibition. 

See  Prohibition,  'a, 

9.  Nova  Scotia  Liquor  License  Act,  1895 — 
Conviction  —  Jurisdiction  —  Affidavit  on 
certiorari  —  Powers  of  Provincial  Legislature 
— Matter  of  procedure. 

See  Certiorari,  4. 


IiACHES. 

1.  Equity  suit  —  Specific  performance  — 
Agreement  to  convey  land — Possession.] — In 
a  suit  for  specific  performance  of  an  agree- 
ment by  the  devisee  of  land  to  convey  to  P., 
it  appeared  that  the  agreement  of  sale  to  P. 
was  executed  in  1884,  and  the  suit  was  not 
instituted  until  four  years  later.  P.  was  in 
possession  of  the  land  during  the  interval. 
Held,  that  as  the  evidence  dearly  shewed  that 
P.  was  only  in  possession  as  agent  of  the 
trustees  under  the  will  and  caretaker  of  the 
land,  and  as  by  the  terms  of  the  agreement 
time  was  to  be  of  the  essence  of  the  contract, 
the  delay  was  a  sufficient  answer  to  the  suit. 
Porter  v.  Hale,  xxiii.,  265. 

2.  Crown  —  Suretyship  —  Postmaster's 
bond  —  Penal  clause  —  Lex  loci  contractus — 
Negligence  —  Laches  of  Crown  officials — Re- 
lease of  sureties  —  Arts.  105S,  105k,  l^Sl. 
1135,  1927,  1929,  1265,  C.  C-l— The  rule  of 
law  that  the  Crown  is  not  liable  for  the  laches 
or  negligence  of  its  officters  obtains  in  the  Pro- 
vince of  Quebec  except  where  altered  by  sta- 
tute. (6  Ex.  C.  R.  236  affirmed).  Blaek  v. 
The  Queen,  xxix.,  693. 

3.  Sale  by  agent  —  Simulated  purchase  — 
Fraudulent  conveyance  —  Title  to  land. 

See  Trusts,  1. 

4.  Want  of  diligence  —  Engineer's  certifi- 
cate —  Railway  construction. 

See  Contract,  54. 

5.  7'rustce  —  Administrator  of  estate  — 
Release  by  next  of  kin  —  Recession  of  release 
— Laches  —  Estoppel  —  Delays. 

See  Trusts,  13. 

6.  Action  in  warranty  —  Joint  speculation 
— Partnership  of  ownership  pas  tndivis  — 
Neglect  to  withdraw  collections. 

See  Negligence,  152. 

7.  Agent  lending  moneys  —  "  Neglect  to 
obtain  supcient  security  —  Responsibility  for 
losses — Measure  of  damages. 

See  Principal  and  Aqeijt,  49. 


9.  Fraudulent  alteration  of  marked  cheque 
— Payment  by  mistake  —  Necessity  of  taking 
precautions. 

See  Banks  and  Banking,  11. 

10.  Delay  in  bringing  action  to  rescind  con- 
tract —  Artifice  —  Misrepresentation  —  Con- 
sideration —  Challenging  —  Test  suit  — 
Estoppel  —  Waiver. 

See  Vendor  and  Purchaser,  26. 


8.  Carelessness   in  warehousing  ■ 
damp  grain  into  storage. 

See  Warehouseman,  3. 


Taking 


liAKDIiORD  AND  TENANT. 

1.  Contract,  1-4. 

2.  Determination  of  Tenancy,  5-7. 

3.  Distress.  8-11. 

4.  Eviction,  12. 

5.  Mortgaged  Premises,  13,  14. 

6.  Negligence,  15-20. 

7.  OVERHOLDING  TENANTS.  21-24. 

8.  Renewal  of  Lease,  25-27. 

9.  Tenants    at    Will    or    rt    Suffrance, 

28-30. 


1.  Contract. 

1.  Attornment  —  Creation  of  tenancy  bv 
mortgage  —  Demise  to  mortgagor  —  Rent  re- 
served —  Distress  —  8  Anne  c.  Ik — Statute  of 
Frauds  —  R.  S.  O.  {1887)  c.  100,  s.  8^Ten- 
ant  at  wUl  —  Locus  standi  of  third  parties. 1 
— ^A  mortgage  of  lands  for  $20,000  payable 
with  interest  at  7%  per  annum  as  follows. 
$500  on  Ist  December,  1883:  $500  on  Ist 
June  and  1st  December  in  each  of  the  four 
following  years;  and  $15,500  on  Ist  June, 
1888 ;  contained  the  provision :  **  And  the 
mortgagees  lease  to  the  mortgagor  the  said 
lands  from  the  date  hereof  until  the  date  herein 
provided  for  the  last  payment  of  any  of  the 
moneys  hereby  seem  red,  undi8turt)ed  by  the 
mortgagees  or  their  assigns,  he,  the  mortgagor, 
paying  therefor  in  every  year  during  the  said 
term,  on  each  and  every  of  the  days  in  the 
above  proviso  for  redemption  appointed  for 
payment  of  the  moneys  hereby  secured,  such 
rent  or  sum  as  equals  in  amount  the  amount 
payable  on  such  days  respectively  according 
to  the  said  proviso,  without  any  deduction. 
And  it  is  agreed  that  such  payments  when  so 
made  shall  respectively  be  taKen,  and  be  in 
all  respects  in  satisfaction  of  the  moneys  so 
then  payable  according  to  the  said  proviso." 
The  mortgage  did  not  contain  the  statutory 
distress  clause,  or  provide  for  possession  by 
mortgagor  until  default  and  it  was  not  exe- 
cuted by  the  mortgagees.  The  mortgagor  was 
in  possession  of  part  of  the  premises  and  his 
tenants  of  the  remainder,  and  such  possession 
continued  after  the  mortgage  was  executed. 
The  goods  of  the  mortgagor  having  been  seized 
under  execution  the  mortgagee  claimed  a 
year's  rent  under  the  Statute  of  Anne. 
Held,  reversing  the  judgment  appealed  from 
(16  Ont.  App.  R.  255),  (Ritchie,  C. 
J.,  and  Taschereau,  J.,  dissenting),  that 
the  deed  failed  to  create  between  the  mort- 
gagor and  mortgagees  the  relation  of  land- 
lord and  tenant,  so  as  to  give  the  mortgagees 
the  right  to  distrain  for  arrears  of  rent,  un- 
der the  provisions  of  8  Anne,  c.  14,  as  against 
an  execution  creditor  of  the  mortgagor;  be- 
cause, even  if  the  deed  could  operate  as  a 
lease  although  not  signed  by  the  mortgagees, 
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the  rent  reserved  was  so  unreasonable  and  ex- 
cessive as  to  shew  conclusively  that  the  parties 
oould  not  have  intended  to  create  a  tenancy 
and  that  the  arrangement  was  unreal  and  fic- 
titious.— The  right  to  impugn  the  validity  of 
a  lease  between  a  mortgagor  and  mortgagees 
on  the  ground  that  it  is  merely  fictitious  and 
colourable  is  not  to  be  confined  to  any  par- 
ticular class  such  as  assignees  in  bankruptcy, 
but  may  be  exercised  wherever  the  interests 
of  third  parties  may  be  involved. — Per  Strong, 
J.  The  execution  of  the  deed  by  the  mort- 
gagor estopped  him  from  disputing  the  ten- 
anciy,  and  the  mortgagees  were  also  estopped 
by  their  acceptance  of  the  mortgagor  as  their 
tenant,  evidenced  by  their  accepting  the  deed, 
advancing  their  money  upon  the  faith  of  it 
and  permitting  the  mortgagor  to  remain  in 
possession. — ^The  mortgage  deed,  although  exe- 
cuted by  the  mortgagor  only,  operated  m  any 
event  to  create  a  tenancy  at  will,  at  the  same 
rental  as  that  expressly  reserved  by  the  de- 
mise clause.  Section  3  of  8  and  9  Vict.  c.  106 
(R.  S.  O.  1887.  c.  100,  s.  8),  has  not  the 
effect  of  repealing  the  words  of  the  Statute 
of  Frauds  which  make  the  lease  required  by 
that  statute  to  be  in  writing  signed  by  the 
.  lessor  so  far  effectual  as  to  create  a  tenancy 
'  at  will. — Per  Gwynne  and  Patterson,  JJ. 
The  mortgage  deed  not  having  been  signed  by 
the  mortgagees  failed  to  create  even  a  tenancy 
at  will. — Per  Gwynne,  J.  The  form  adopted 
for  the  demise  clause  is  such  that  by  the  mort- 
gagees executing  the  deed  it  would  operate  as 
a  lease,  and  by  their  not  executing  it  the  clause 
would  be  simply  inoperative. — Per  Ritchie, 
C\.I.,  and  Taschereau,  J.  The  execution  of  the 
mortgage  by  the  mortgagor  and  his  continuing 
in  possession  under  it  amounted  to  an  at- 
tornment and  the  relation  of  landlord  and 
tenant  was  created.  The  deed  was  intended  to 
operate  as  an  immediate  lease  with  intent  to 
rive  the  mnrtpagees  an  additional  remedy  by 
distress  and  was  a  hont  fide  contract  for  se- 
curing the  payment  of  principal  and  interest, 
and  in  the  absence  of  any  bankruptcy  or  ip- 
Bolvency  laws  there  was  nothing  to  prevent 
the  parties  from  making  such  a  contract. 
Rohhi  V.  OniarMi  Loan  d  Debenture  Co., 
xviii.,  483. 

2.  Notice  to  quit — Lease  for  eleven  months 
— Monthly  or  yearly  tenancy — Overholding.'l 
— R.  &  Co.  made  the  following  offer  in  writ- 
ing to  the  owner  of  the  premises  mentioned 
therein : — "  We  are  prepared  to  rent  that 
store  where  the  *  Herald  *  oflSce  used  to  be 
and  will  give  $400  a  year  for  the  whole  of  the 
ground  floor  as  well  as  the  cellar.  We  will 
rent  for  11  months  from  the  1st  August  next 
at  the  rate  of  $400  per  year."  .  .  .  This 
offer  having  been  accepted  R.  &  Co.  occupied 
the  premises  for  a  year  and  seven  months,  no 
new  agreement  being  made  after  the  11  months 
expired,  paying  their  rent  monthly  during 
said  period.  They  then  gave  a  month's  npticu 
and  quitted  the  premises.  The  landlord  claim- 
ing that  the  tenancfy  was  from  year  to  year 
brought  an  action  for  rent  for  the  two  months 
after  the  tenancy  ceased  according  to  the  no- 
tice. Held,  aflfirming  the  judgment  appealed 
from,  that  the  tenancy  was  one  from  month 
to  month  after  the  original  term  ended  and 
the  month's  notice  to  quit  was  sufficient. 
Eastman  v.  Richard  d  Co.,  xxix.,  438. 

3.  Lease  —  Covenant  —  Forfeiture  —  Com- 
pany —  Shareholder  —  Personal  liahUity  — 
Watver.] — A  lease  to  a  joint  stock  company 
provided  that  in  case  the  lessee  should  assign 


for  the  benefit  of  creditors  six  months'  rent 
should  immediately  beciome  due  and  the  lease 
should  be  forfeited  and  void.  The  two  lessors 
were  principal  shareholders  in  the  company 
and  while  the  lease  was  in  force  one  of  them, 
at  a  meetinz  of  the  directors,  moved,  and  the 
other  secon&d,  that  a  by-law  be  passed  auth- 
orizing the  company  to  make  an  assignment 
which  was  afterwards  done,  the  lessors  execut- 
ing the  assignment  as  creditors  assenting 
thereto.  Held,  reversing  the  judgment  of  the 
Court  of  Appeal  (1  Out.  L.  B.  172)  that  the 
lessors  and  the  company  were  distinct  legal 
persons  and  the  individual  interests  of  the 
former  w^ere  not  affected  by  the  above  action. 
Salomon  v.  Salomon  d  Co.  ([1897]  A.  C. 
'/2)  followed. — ^The  assignee  of  the  company 
held  possession  of  the  leased  premises  for  three 
months  and  the  lessors  accepted  rent  from  him 
for  that  time  and  from  sub-lessees  for  the 
month  following.  Held,  also  reversing  the 
judgment  appealed  from,  that  as  the  lessors 
had  claimed  the  six  months'  accelerated  rent 
under  the  forfeiture  clause  in  the  lease  and 
testified  at  the  trial  that  they  had  elected  to 
forfeit;  as  the  assignee  had  a  statutory  right 
to  remain  in  possession  for  the  three  months 
and  collect  the  rents;  as  the  evidence  shewed 
that  the  receipt  by  the  lessors  of  the  three 
months'  rent  was  in  pursuance  of  a  (Com- 
promise with  the  assignee  in  respect  to  the 
acceleration;  and  as  the  month's  rent  from 
the  sub-tenants  was  only  for  compensation  by 
the  latter  for  being  permitted  to  use  and  oc- 
cupy the  premises  and  for  their  accommoda- 
tion; the  lessors  could  not  be  said  to  have 
waived  their  right  to  claim  a  forfeiture  of  the 
lease. — Mortgagees  of  the  premises  havmg 
notified  the  sub-tenants  to  pay  rent  to  them 
the  assignee  paid  them  a  sum  in  satisfaction 
of  their  claim  with  the  assent  of  the  lessors 
against  whose  demand  it  was  charged.  Held^ 
that  this  also  was  no  waiver  of  the  lessors 
right  to  claim  a  forfeiture. — Quwre,  Was  a 
covenant  by  the  company  to  supply  steam  and 
power  to  its  sub-tenants  anythmg  more  than 
a  personal  covenant  by  the  company,  or  would 
it.  on  surrender  of  the  original  lease,  have 
bound  the  lessor  and  a  purchaser  fromhim  of 
the  fee?    Soper  v.  Littlejohn,  xxxi.,  572. 

4.  Attornment  in  mortgage  —  Tenancy  at 
icUl  —  Distress  for  arrears  of  interest — Land- 
lord's privilege. 

See  MoBTQAGE,  56. 


2.  Detekmination  of  Tenancy. 

5.  Condition  of  lease  —  Payments  out  of 
rental  —  Destruction  by     force  majeure  — 
Determination    of   contract  —  Rendering  ac- 
count— Art.  19,  C.  C.  P.] — When  a  lease  has 
been  determined  by  force  majeure,  an  obliga- 
tion previously   undertaken  by   the   lessor  to 
make  payments  out  of  moneys  received  as  rent 
for  the  premises  destroyed  erases  and  will  not 
I  effect  a  subsequent  lease  to  another  tenant. — 2. 
I  The  fact  of  plaintiffs  having  styled  themselves 
I  the  "duly  named  trustees  to  S.'s  creditors," 
!  did  not  give  him  the  right  to  bring  a  personal 
I  action   for  S.*s  creditors,  the  action,  if  any, 
belonging    to   the   individual   creditors  of   S. 
under   art.   19   C.   C.   P.     Brown  v.  Pinson- 
neault,  iii.,  102. 

[Note.  —  This  decision  was  overruled  in 
Porteous  v.  Reynar  (13  App.  Cas.  120).] 
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6.  Lea$e  far  eleven  montht  —  Notice  to 
quit — Monthly  tenancy. 

See  No.  2,  ante, 

7.  Covenant  —  Forfeiture  —  Company  — 
Personal  HahUity  of  shareholder. 

See  No.  3,  ante. 


3.  DiSTBBSS. 

8.  Distress  for  rent  —  Agreement  idth 
house-furnisher  —  Waiver  of  privilege.] — ^W. 
let  an  unfurnished  house  to  M.,  and  signed 
the  following  agreement,  which  was  delivered 
to  F.  by  M. : — **  The  bearer,  M.,  being  about 
to  purchase  some  furniture  from  Wm.  F.  & 
Son,  and  my  rent  being  guaranteed,  I  hereby 
a^ree  not  to  take  the  furniture  so  to  be  fur- 
nished by  IT.  for  any  rent  that  may  become 
due."  F.  then  delivered  the  furniture  to  M., 
to  be  paid  for  by  monthly  payments,  and  "  to 
remain  the  property  of  F.  till  paid  for  in 
fulL"  W.  levied  upon  the  furniture,  F.  re- 
plevied and  obtained  a  verdict,  which  the 
Supreme  Court  of  Nova  Scotia  refused  to  set 
aside.  On  appeal.  Held;  affirming  the  judg- 
ment appealed  from  (2  R.  &  G.  337),  that  the 
agreement  signed  by  W.  constituted  a  binding 
contract  with  F.  not  to  distrain.  Wallace  v. 
Eraser,    ii.,  522. 

9.  R.  S,  O.  {1887)  c,  143,  s,  28^Construc- 
tion  of  statute  —  Distress  —  Goods  of  person 
holding  "  under  **  tenant,}  —  The  Ontario 
Landlord  and  Tenant  Acft  (R.  S.  O.  [1887] 
c.  343,  8.  28),  exempts  from  distress  for  rent, 
the  property  of  all  persons  except  the  tenant 
or  person  liable.  Tl^  word  tenant  includes  a 
sub-tenant,  assignees  of  the  tepant  and  any 
person  in  actual  occupation  under  or  with  con- 
sent of  the  tenant.  Held,  reversing  the  judg- 
ment appealed  from  (23  Ont.  App.  R.  517), 
that  persons  let  into  i^ossession  by  a  house 
agent  appointed  by  assignees  of  a  tenant  for 
the  sole  purpose  of  exhibiting  the  premises  to 
prospective  lessees,  and  without  authority  to 
let  or  grant  possession  of  them,  were  not  in 
occupation  **  under "  the  said  assignees,  and 
their  goods  were  not  liable  to  distress. — 
FarvseU  v.  Jameson,  xxvi..  588. 

10.  Attornment  in  mortgage  —  Tenancy  at 
irtM — Distress  for  arrears  of  interest — Land- 
lord's privilege. 

See  MoBTQAGE,  56. 

11.  Creation  of  tenancy  hy  mortgage — Ai- 
tomment  —  Demise  to  mortgagor  —  Distress 
— Rent  reserved  —  Statute  of  Anne  —  Sta- 
tute of  Frauds  —  Tenancy  at  will  —  Locus 
standi  of  third  parties. 

See  No.  1,  ante. 


4.  Eviction. 

12.  Eviction  —  Entry  hy  lessor  to  repair — 
Intent  to  deprive  tenant  of  benefit  —  Sus- 
pension of  rent  —  Construction  of  lease,] — 
A  lease  of  business  premises  provided  that  the 
lessor  could  enter  upon  the  premises  for  the 
purpose  of  making  repairs  and  alterations  at 
any  time  within  two  months  after  the  1st 
May,  beginning  of  the  term,  but  not  later, 
except  with  the  consent  of  the  lessee.  An  ac- 
tion for  rent  under  the  lease  was  resisted  on 


the  ground  that  the  lessor  had  been  in  posses- 
sion of  part  of  the  premises  after  the  specified 
time  without  the  necessair  consent  whereby 
the  tenant  had  been  deprived  of  the  benefi- 
cial use  of  the  property  and  had  been  evicted 
therefrom.  The  jury  found  that  no  consent 
had  been  given  by  the  lessee  for  such  occupa- 
tion and  that  the  lessee  had  no  beneficial  use 
of  the  premises  while  it  lasted.  Held,  revers- 
ing the  judgment  appealed  from  (25  N.  B. 
Rep.  440;  28  N.  B.  Rep.  300).  Ritchfe,  C.J., 
and  Strong,  J.,  dissenting,  1.  that  the  evidence 
did  not  justify  the  finding  of  no  assent;  that 
an  express  consent  was  not  required,  but  it 
could  be  inferred  from  the  acts  and  conduct 
of  the  lessee. — 2,  The  two  months*  limitation 
in  the  lease  had  reference  to  the  entry  by  the 
lessor  to  commence  the  repairs  and  not  to  his 
subsequent  occupation  of  the  premises,  and 
the  lessor  having  entered  upon  the  premises 
within  the  prescribed  period,  he  had  reason- 
able time  to  complete  the  work  and  his  sub- 
sequent occupation  was  not  wrongful. — Per 
Taschereau  and  Gwynne,  JJ.,  that  assuming 
assent  was  necessary  the  evidence  clearly 
shewed  that  the  lessor  was  on  the  premises 
after  the  1st  of  July  with  the  assent  of  the 
lessee;  he  had  a  right,  therefore,  to  remain 
until  such  assent  was  revoked,  which  was 
never  done. — Per  Patterson,  J.,  that  interfer- 
ence by  a  landlord  with  his  tenant's  enjoy- 
ment of  demised  premises,  even  to  the  extent 
of  depriving  the  tenant  of  the  use  of  a  portion, 
does  not  necessarily  work  an  eviction;  a  ten- 
ant may  be  deprived  of  the  beneficial  occupa- 
tion of  the  premises  for  part  of  his  term,  by 
an  act  of  the  landlord  which  is  wrongful  as 
against  him,  but  unless  the  act  was  done  with 
the  intention  of  producing  that  result  it  would 
not  work  an  eviction. — Per  Ritchie,  C.J.,  and 
Strong,  J.,  dissenting,  that  the  jury  having 
negatived  consent  by  the  lessee,  and  the  evi- 
dence shewing  that  the  acts  of  the  landlord 
were  of  such  a  grave  and  permanent»character 
as  to  indicate  an  intention  to  deprive  the  ten- 
ant of  the  beneficial  enjoyment  of  a  substantial 
part  of  the  premises,  they  amounted  to  an 
eviction  of  the  tenant  which  operated  as*  a  sus- 
pension of  the  rent.  Ferguson  v.  jf'roop,  xvii., 
527. 


5.  Mortgaged  Premises. 

13.  Attornment  in  mortgage  —  Tenancy  at 
will  —  Distress  for  arrears  of  interest  — 
Landlord's  privilege. 

See  Mortgage,  5G. 

14.  Creation  of  tenancy  hy  mortgage  —  At- 
tornment —  Demise  to  mortgagor  —  Distress 
— Rent  reserved  —  Statute  of  time  —  Statute 
of  Frauds  —  Tenancy  at  will  —  Locus  standi 
of  third  parties. 

See  No.  1,  ante. 


6.  Negligence. 

15.  Destruction  of  leased  premises  —  Red- 
dendum —  Covenant  'T)y  lessee  —  Accident  hy 
fire  —  ArtH.  10,13.  1627.  1629.  C.  C]— I^essees 
covenanted  to  return  the  leased  premises  at 
the  expiration  of  their  lease  ''  in  as  good  order, 
state,  &c.,  aa  the  same  were  at  the  commence- 
ment thereof,  reasonable  wear  and  tear  and 
accidents  by  fire  excepted."  Subsequently  the 
lessor  alleging  a  fire  had  been  caused  by  the 
negligence    of    the     lessees     brought     action 
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against  them  for  the  cost  of  reconstructing 
the  premises  and  restoring  them  in  good  order 
and  condition  less  insurance.  Held,  aftinning 
the  judgment  appealed  from  (31  L.  G.  Jur. 
307;  U.  L.  R.  3  Q.  B.  325),  Ritchie,  C.J. 
and  Taschereau,  J.,  dissenting,  that  the  lessees 
were  not  responsible  for  the  loss,  as  the  fire 
was  an  accident  within  the  terms  of  the  ex- 
ception contained  in  the  lease,  and  therefore 
arts.  1053.  1627,  1G29,  C.  C.  were  not  ap- 
plicable.    Evans  v.  Skelton,  xvi.,  637. 

16.  Dangerous  material  —  Negligence — Fire 
—ArU,  1054,  16rt,  1629  C.  (7.]— Defendant, 
was,  on  7th  April,  1873,  in  occupation  of  a 
varnish  facrtory  which  he  had  leased  from  the 
plaintiff,  when  a  fire  originating  in  the  fac- 
tory consumed  it  as  well  as  adjoining  premises 
belonging  to  plaintiff,  who  brought  action  for 
damages  occasioned  by  the  fire,  alleged  to  have 
taken  place  through  negligence  of  defendant 
and  his  employees. — The  Superior  Court  found 
that  no  fault  could  attach  to  defendant  or  his 
employees,  and  dismissed  action. — ^The  Queen's 
Bench  (Uamsay  and  Tessier,  JJ.,  dissenting) 
reversed  this  finding  and  awarded  plaintiff 
damages  and  costs,  holding  the  defendant  liable 
under  art.  1054.  Held,  aflGirming  the  judgment 
appealed  from,  Henry,  J.,  dissenting,  1.  as 
to  the  part  of  the  building  leased  to  defendant, 
there  was  no  doubt  as  to  his  responsibility, 
as  he  had  failed  to  account  for  the  fire  ac- 
<fording  to  arts.  1627,  1629  Q.  C— 2.  As  to 
the  buildings  of  plaintiff  in  his  own  occupa- 
tion the  defendant  might  be  considered  as  a 
trespasser,  on  account  of  fpross  negligence  in 
the  use  of  dangerous  materials  and  neglect  of 
the  most  simple  precautions  to  guard  against 
the  accident.  Jamieson  v.  Steel.  Cass.  Dig. 
(2  ed.)  465. 

17.  Loss  hy  fire  —  Cause  of  fire  —  Negli- 
gence —  Civil  responsibility  —  Legal  pre- 
sumption f—  Rebuttal  of  —  Onus  of  proof  — 
Hazardous  occupation  —  Arts,  1053,  1064, 
1071,  1626,  1627,  1629  C.  cf— To  rebut  the 
presumption  created  by  art.  1629  C.  C,  it  is  not 
necessary  for  the  lessee  to  prove  the  exact  or 
probable  origin  of  the  fire,  or  that  it  was  due 
to  unavoidaole  accident  or  irresistible  force. 
It  is  sufficient  for  him  to  prove  that  he  has 
used  the  premises  leased  as  a  prudent  admin- 
istrator {en  hon  ptre  de  famille),  and  that  the 
fire  occurred  without  any  fault  that  could  be 
attributed  to  him,  or  to  persons  for  whose 
acts  he  should  be  held  responsible. — Judgment 
appealed  from  (Q.  R.  5  Q.  B.  88)  affirmed. 
Strong,  C.J.  dissenting.  Murphy  v.  LahbL 
xxvii.,  126.  i 

18.  Loss  hy  fire  —  Negligence  —  Legal  pre- 
sumption— Rebuttal  of — Onus  of  proof — Con- 
struction of  agreement  —  Covenant  to  return 
premises  in  good  order — Art.  1629  C,  C] — ^A 
steam  sawmill  was  totally  destroyed  by  fire, 
during  the  term  of  the  lease,  whilst  in  the 
possession,  and  being  occupied  by  the  lessee. 
The  lease  contained  a  covenant  by  the  lessees 
•*  to  return  the  mill  to  the  lessor  at  the  close 
of  the  season  in  as  good  order  as  could  be  ex- 
pected considering  wear  and  tear  of  the  mill 
and  machinery."  The  lessees,  in  defence  to 
the  lessor's  action  for  damages,  adduced  evi- 
dence to  shew  that  necessary  and  usual  pre- 
cautions had  been  taken  for  the  safety  of  the 
premises,  a  night-watchman  kept  there  making 
regular  rounds,  that  buckets  filled  with  water 
were  kept  ready,  and  force-pumps  provided 
for  use  in  the  event  of  fire,  and  tney  submitted 
that,  as  the  origin  of  the  fire  was  mysterious 
and  unknown,  it  should  be  assumed  to  have 


occurred  through  natural  and  fortuitous 
causes  for  which  they  were  not  responsible. 
It  appeared,  however,  that  the  night-watch- 
man had  been  absent  from  the  part  of  the  mill 
where  the  fire  was  first  discovered  for  a  much 
longer  time  than  was  necessary  or  usual  for 
the  making  of  his  rounds,  that  during  his 
absence  the  furnaces  were  left  burning  with- 
out superintendence,  that  sawdust  had  been 
allowed  to  accumulate  for  some  time  in  a 
heated  spot  close  to  -  the  furnace  where  the 
fire  was  actually  discovered,  that  on  discover- 
ing the  fire  the  watchman  failed  to  make  use 
of  the  water  buckets  to  quench  the  incipient 
flames,  but  lost  time  in  an  attempt  to  raise 
additional  steam  pressure  to  start  the  force- 
pumps  before  giving  the  alarm.  Held,  affirm- 
ing the  judgment  appealed  from  (Q.  R.  7  Q. 

B.  9),  that  the  lessee  had  not  shewn  any  law- 
ful justification  for  their  failure  to  return  the 
mill  according  to  the  terms  of  the  covenant; 
that  the  presumption  established  bv  art.  1629 

C.  C.  against  the  lessees  had  not  been  rebut- 
ted, and  that  the  evidence  shewed  culpable 
negligence  on  the  part  of  the  lessees,  which 
rendered  them  civilly  responsible  for  the  loss 
by  fire  of  the  leased  premises.  Murphy  v. 
Labb^  (27  Can.  S.  C.  K.  126),  approved  and 
followed.  Klock  v.  Lindsay;  Lindsay  v. 
Kloch,  xxviii.,  453. 

19.  Lease  of  wharf  to  agent  for  use  of  prin- 
cipals— Possession  by  principals — Control  of 
premises. 

See  Nequgence,  15. 

20.  Contract — Monthly  or  yearly  tenancy — 
Lease  for  eleven  months — Notice  to  quit. 

See  No.  2,  ante. 


7.   OVEBHOtDING    TENANTS. 

21.  Possession  fraudulently  obtained  — 
Ejectment — Landlord's  title  —  Estoppel — Evi- 
dence.^— Where  a  fhird  party,  by  misrepre- 
senting title  obtained  possession  of  leased  pre- 
mises fraudulently  from  the  tenant,  it  was 
Held,  that  he  was  estopped  from  disputing 
the  title  of  the  landlord.  (See  29  Gr.  338). 
White  V.  Ne^les,  xi.,  587. 

22.  Overholding — Verbal  lease — Expiration 
— Notice  to  quit — Sub-tenancy — Possession  hy 
sub-tenant  after  expiry  of  original  lease — 
Subsequent  distress.]  —  M.  verbally  leased 
premises  to  a  tenant  who  sub-let  a  portion. 
After  the  original  tenancy  expired,  on  15th 
November,  1887,  the  sub-tenant  remained  in 
possession  and  in  March,  1888,  received  notice 
to  quit  from  M.  In  June,  1888,  M.  issued  a 
distress  warrant  for  rent  due  by  the  original 
tenant,  and  the  sub-tenant  paid  the  amount 
claimed  as  rent  due,  but  not  from  herself  to 
such  original  tenant.  More  than  six  months 
after  the  notice  to  quit  was  given  proceedings 
were  taken  by  M.  to  recover  possession  of  the 
premises  from  the  sub-tenant.  Held,  affirm- 
ing the  judgment  appealed  from  ( 17  Ont.  App. 
R.  27),  Fournier,  J.,  dissenting,  that  the  no- 
tice to  quit  given  to  the  sub-tenant,  and  the 
distress  during  the  latter's  possession  on  suf- 
france,  did  not  work  estoppel  against  the  land- 
lord as  the  tenancy  had  always  been  repudi- 
ated.    OUmour  v.  Magee,  xviii.,  579. 

23.  Overholding  tenant — Recovery  of  leased 
premises — Art.  1624  C.  C— Claim  for  use  and 
occupation — Arts.  887,   888  C.  C.  P. — Juris- 
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diction — R.  8.  C.  art,  5977.]— An  action  by 
the  lessor  under  arts.  887,  888  C.  C.  P.  to  re- 
cover possession  of  leased  premises  from  an 
overholding  tenant  where  a  demand  of  $4G  is 
joined  for  their  use  and  occupation  since  the 
expiration  of  the  lease  must  be  broueh't  in  the 
Circuit  Court,  the  amount  claimed  being  un- 
der $100.  Judgment  appealed  from  (M.  L. 
R.  6  Q.  B.  273)  affirmed,  Foumier,  J.,  dis- 
senting. Blackford  v.  McBain,  xx.,  269. 
See  Appeal,  34. 

24.  Contract  —  Lease  for  eleven  months — 
Overholding  tenant — Notice  to  quit. 
See  No.  2,  ante. 


8.  Renewal  of  Lease. 

25.  Lease  —  Surrender  —  Covenant  for  re- 
newal— Option  of  lessor — Second  term — Pos- 
session by  lessee  after  expiration  of  term — 
Specific  performance  —  Statutq  of  Frauds,] — 
A  lease  for  a  term  of  years  provided  that 
when  the  term  expired  any  buildings  or  im- 
provements erected  by  the  lessees  should  be 
valued  and  it  should  be  optional  with  the  less- 
ors either  to  pay  for  the  same  or  to  continue 
the  lease  for  a  further  term  of  like  duration. 
After  the  term  expired  the  lessees  remained  in 
possession  for  some  years  when  a  new  inden- 
ture was  executed  which  recited  the  provisions 
of  the  originaJ  lease  and,  after  a  declaration, 
that  the  lessors  had  agreed  to  continue  and 
extend  the  same  for  a  further  term  of  14 
years  from  the  end  of  the  term  granted  there- 
by at  the  same  rent  and  under  the  like  cove- 
nants, conditions  and  agreements  as  were  ex- 
pressed and  contained  in  the  said  recited  in- 
denture of  lease,  and  that  the  lessees  had 
agreed  to  accept  the  same,  it  proceeded  to  grant 
the  further  term.  This  last  mentioned  inden- 
ture contained  no  independent  covenant  for 
renewal.  After  the  second  term  expired  the 
lessees  continued  in  possession  and  paid  rent 
for  one  year  when  they  notified  the  lessors  of 
their  intention  to  abandon  the  premises.  The 
lessors  refused  to  accept  the  surrender  and 
after  demand  of  further  rent,  and  tender  for 
execution  of  an  indenture  granting  a  further 
term,  they  brought  suit  for  specific  perform- 
ance of  the  agreement  implied  in  the  original 
lease  for  renewal  of  the  second  term  at  their 
option.  Held,  affirming  the  judgment  appeal- 
ed from  (28  N.  B.  Rep.  1),  Ritchie,  C.J.,  and 
Taschereau,  J.,  dissenting,  that  the  lessors 
were  not  entitled  to  a  decree  for  specific  per- 
formance.— Per  Gwynne,  J.,  that  the  provision 
in  the  second  indenture  granting  a  renewal 
under  the  like  covenants,  conditions  and  agree- 
ments as  were  cfontained  in  the  original  lease, 
did  not  operate  to  incorporate  in  said  inden- 
ture the  clause  for  renewal  in  said  lease  which 
should  have  been  expressed  in  an  independent 
covenant. — ^Assuming  that  the  renewal  clause 
was  incorporated  in  the  second  indenture  the 
lessees  could  not  be  compelled  to  accept  a  re- 
newal at  the  option  of  the  lessors,  there  being 
no  mutual  agreement  therefor;  if  they  could 
the  clause  would  operate  to  make  the  lease 
perpetual  at  the  will  of  the  lessors. — ^The  re- 
newal clause  was  inoperative  under  the  Sta- 
tute of  Frauds  which  causes  leases  for  three 
years  and  upwards,  not  in  writing,  to  have  the 
effect  of  estates  at  will  only,  and  consequently 
there  could  be  no  second  term  of  14  years  ex- 
cept by  a  second  lease  executed  and  signed  by 
the  lessors. — Per  Gwynne  and  Patterson,  JJ. 
The  option  of  the  lessors  could  only  be  exer- 


cised in  case  there  were  no  buildings  to  be 
valued  erected  during  the  term  granted  by  the 
instrument  containing  such  clause ;  and  if  the 
second  indenture  was  subject  to  renewal  the 
clause  had  no  effect  as  there  were  no  buildings 
erected  during  the  second  term, — Per  Ritcfhie, 
O.J.,  and  Taschereau,  J.  The  occupation  by 
the  lessees  after  the  terms  expired  must  be 
held  to  have  been  under  the  lease  and  to 
signify  an  intention  on  the  part  of  the  lessees 
to  accept  a  renewal  for  a  further  term  as  the 
lease  provided.  Sears  v.  City  of  St.  John, 
xviii.,  702.       ^ 

26.  Construction  of,  deed  —  Laying  out 
"boundaries  —  Riparian  rights  —  Possession — 
Prescription.] — Where  a  railway  built  fences 
above  the  water  line  of  a  non-navigable  stream^ 
which  was  stated  as  the  boundary  of  lands 
conveyed  to  the  company,  the  possession  of  the 
strip  of  land  left  unenclosed  and  of  the  stream 
ad  medium  filum  by  the  vendor  and  his  assigns, 
after  the  conveyance  to  the  company,  is  not 
a  possession  animo  domini  as  required  for  the 
acquisitive  prescription  of  ten  years  under  art. 
2251  C.  C,  but  merely  an  occupation  as  ten- 
ant by  suffrance  upon  which  no  such  prescrip- 
tion ctould  be  based.  Massawippi  VaUey  Ry. 
Co,  V.  Reed,  xxxiii.,  457. 

27.  Attornment  in  mortgage  —  Tenancy  at 
wUl— Distress  for  arrears  of  interest — Land- 
lord's privilege. 

See  Mobtoaoe,  56. 


0  9.  Tenants  at  Will  oe  by  Suffrance. 

28.  Right  of  action — Prescription — Use  and 
occupation  of  land — Booming  and  storing  logs 
^Claim  for  rent— Arts.  1608,  2188,  ^%50  C, 
C] — The  mode  of  proceeding  given  by  C.  S. 
L.  C.  C.  51,  did  not  exclude  the  right  to  pro- 
ceed by  ordinary  action. — Persons  who  make 
use  of  riparian  lands  by  suffrance  of  the 
owner  for  the  purpose  of  booming  and  storing 
logs  floated  in  a  public  stream  are,  under  art. 
1608  C.  C,  considered  as  lessees  and  subject 
to  all  the  rules  concerning  leases  and  the  an- 
nual value  of  their  occupation  should  be  con- 
sidered the  rent  reserved,  none  having  been 
fixed  by  the  parties.  The  claim  therefor  is 
subject  to  the  prescription  of  five  years  under 
art.  2250  C.  C.,  and  this  prescription  in  virtue 
of  art.  2188  C.  C,  is  one  which  the  tribunals 
are  bound  to  give  effect  to  although  not  plead- 
ed, and  only  set  up  for  the  first  time  on  appeal. 
The  judgment  appealed  from  (7  Q.  L.  R.  286; 
15  R.  L.  514)  was  varied.  Breakey  v.  Carter^ 
Cass.  Dig.   (2  ed.)  463. 

29.  Creation  of  tenancy  by  mortgage  —  At- 
tornment— Demise  to  mortgagor — Distress — 
Rent  reserved — Statute  of  Anne — Statute  of 
Frauds  —  Tenancy  at  wUl  —  Loous^  standi  of 
third  parties. 

See  No.  1,  ante. 

30.  Acquisitive  prescription  —  Possession — 
Notice  of  prior  title. 

See  Railways,  152. 

And  see  Lease. 


IiABCENT. 

See  Criminal  Law. 
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liEASE. 

1.  Accidents  by  Fire,  1-4. 

2.  Assignments,  5-8. 

3.  Chattel  Lease,  9. 

4.  Contract;  Covenants,  10-10. 

5.  Crown  Lands,  17,  18. 
0.  Determination,  19-22. 

7.  Disturbance,  23-27. 

8.  Emphyteusis,  28,  29. 

9.  Lease  for  Lives,  30. 

10.  Renewal  of  Lease,  31. 

11.  Sale  of  Leased  Property,  32-34. 

12.  Sub-lease,  35. 

1.  Accidents  by  Fire. 

1.  Covenant  by  lessee  —  Reddendum  —  De- 
strudion  of  leased  premises — Accident  hy  fire 
—Arts.  1053,  162rt,  1629  0.  0.]— By  notarial 
lease  the  lessees  covenanted  to  return  leased 
premises  at  the  expiration  of  their  lease  "  in 
as  good  order,  state,  &c.,  as  the  same  were  at 
the  commencement  thereof,  reasonable  wear 
and  tear  and  acfcidents  by  fire  excepted." 
Lessor  alleging  destruction  of  the  leased  pre- 
mises by  fire  which  had  been  caused  by  negli- 
gence of  lessees  brought  action  for  the  cost  of 
re-construction  in  good  order  and  condition  less 
the  insurance.  Held,  affirming  the  judgment 
appealed  from  (31  L.  C.  Jur.  307 :  M.  L.  R. 
3  Q.  B.  325),  Ritchie,  C.J.,  and  Taschereau, 
J.,  dissenting,  that  the  lessees  were  not  respon- 
sible for  the  loss,  as  the  fire  was  accidental 
within  the  exception  in  the  lease,  and  there- 
fore arts.  1053,  1627  and  16^  C.  C.  were  not 
applicable.    Evans  v.   Skelton,  xvi.,  637. 

2.  Dangerous  material — Negligence  —  Fire 
—Arts,  1054,  16d7,  1629  C.  0.]— Defendant 
was,  on  7th  April,  1873,  in  occupation  of  a 
varnish  factory  which  he  had  leased  from  the 
plaintiff,  when  a  fire  originating  in  the  fac- 
tory consumed  it  as  well  as  adjoining  premises 
belonging  to  plaintiff,  who  brought  action  for 
damages  occasioned  by  the  fire,  alleged  to  have 
taken  place  through  negligence  of  defendant 
and  his  employees. — ^The  Superior  Court  found 
that  no  fault  could  attach  to  defendant  or  his 
employees,  and  dismissed  action. — The  Queen's 
Bench  (Kamsay  and  Tessier,  JJ.,  dissenting) 
reversed  this  finding  and  awarded  plaintiff 
damages  and  costs,  holding  the  defendant  liable 
under  art  1054.  Held,  affirming  the  judgment 
appealed  from,  Henry,  J.  dissenting,  1.  As 
to  the  part  of  the  building  leased  to  defendant, 
there  was  no  doubt  as  to  his  responsibility, 
as  he  had  failed  to  account  for  the  fire  ac- 
cording to  arts.  1627,  1629  C.  C.--2.  As  to 
the  buildings  of  plaintiff  in  his  own  occupa- 
tion the  defendant  might  be  <^nsidered  as  a 
trespasser,  on  account  of  gross  negligence  in 
the  use  of  dangerous  materials  and  neglect  of 
the  most  simple  precautions  to  guard  against 
the  accident.  Jamieson  v.  StceL  Cass.  Dig. 
(2  ed.)  465. 

3.  Loss  hy  fire  —  Cause  of  fire  —  Negli- 
gence —  Civil  responsibility  —  Legal  pre- 
sumption —  Rebuttal  of  —  Onus  of  proof — 
Hazardous  occupation  —  Arts  1053,  106L 
1011,  1626,  1627,  1629  C.  CJ— To  rebut  the 
presumption  created  by  art.  1629  C.  C,  it  is 
not  necessary  for  the  lessee  to  prove  the  exact 


or  probable  origin  of  the  fire,  or  that  it  was 
due  to  unavoidable  accident  or  Irresistible 
force.  It  is  sufficient  for  him  to  prove  that 
he  has  used  the  premises  leased  as  a  prudent 
administrator  {en  bon  p^e  de  famille),  and 
that  the  fire  occurred  without  any  fault  that 
could  be  attributed  to  him,  or  to  persons  for 
whose  acts  he  should  be  held  responsible. — 
Judgment  appealed  from  (Q.  R.  5  Q.  B.  88) 
affirmed.  Strong,  C.  J.,  dissenting.  Murphy 
V.  Labbi,  xxvii.,  126. 

4.  Loss  by  fire  —  Negligence  —  Legal  pre- 
sumption— Rebuttal  of — Onus  of  proof— -Con- 
struction of  agreement  —  Covenant  to  return 
premises  in  good  order — Art  1629  C.  C] — A 
steam  sawmill  was  totally  destroyed  by  fire, 
during  the  term  of  the  lease,  whilst  in  the 
possession,  and  being  occupied  by  the  lessee. 
The  lease  contained  a  covenant  by  the  lessees 
**  to  return  the  mill  to  the  lessor  at  the  close 
of  the  season  in  as  good  order  as  could  be  ex- 
pected considering  wear  and  tear  of  the  mill 
and  machinery."  The  lessees,  in  defence  to 
the  lessor's  action  for  damages,  adduced  evi- 
dence to  shew  that  necessary  and  usual  pre- 
cautions had  been  taken  for  the  safety  of  the 
premises,  a  night-watchman  kept  there  making 
regular  rounds,  that  buckets  filled  with  water 
were  kept  ready,  and  force-pumps  provided 
for  use  in  the  event  of  fire,  and  they  submitted 
that,  as  the  origin  of  the  tire  was  mysterious 
and  unknown,  it  should  be  assumed  to  have 
occurred  through  natural  and  fortuitous 
causes  for  which  they  were  not  responsible. 
It  appeared,  however,  that  the  night-watch- 
man had  been  absent  from  the  part  of  the  mill 
where  the  tire  was  first  discovered  for  a  much 
longer  time  than  was  necessary  or  usual  for 
the  making  of  his  rounds,  that  during  his 
k  absence  the  furnaces  were  left  burning  with- 
out superintendence,  that  sawdust  had  been 
allowed  to  accumulate  for  some  time  in  a 
heated  spot  close  to  the  furnace  where  the 
tire  was  actually  discovered,  that  on  discover- 
ing the  tire  the  watchman  tailed  to  make  use 
of  the  water  buckets  to  quench '  the  incipient 
flames,  but  lost  time  in  an  attempt'  to  raise 
additional  steam  pressure  to  start  the  force- 
pumps  before  giving  the  alarm.  i/e{<i,  affirm- 
ing the  judgment  appealed  from   (Q.  R.  7  Q. 

B.  9) ,  that  the  lessees  had  not  shewn  any  law- 
ful justification  for  their  failure  to  return  the 
mill  according  to  the  terms  of  the  covenant; 
that  the  presumption  established  by  art.  1629 

C.  C.  against  the  lessees  had  not  been  rebut- 
ted, and  that  the  evidence  shewed  culpable 
negligence  on  the  part  of  the  lessees,  which 
rendered  them  civilly  responsible  for  the  loss 
by  fire  of  the  leased  premises.  Murphy  v. 
Labbh  (27  Can.  S.  C.  R.  126),  approved  and 
followed.  Klock  v.  Lindsay;  Lindsay  v. 
Klock,  xxviii.,  453. 


2.   ASSIGI^MEKTS. 

5.  Mortgage  —  Leasehold  premises — Terms 
of  mortgage  —  Assignment  or  sub-lease.] — ^A 
lease  of  real  estate  for  21  years  with  a  cove- 
nant for  a  like  term  or  terms  was  mortgaged 
by  the  lessee.  The  mortgage  after  reciting 
the  terms  of  the  lease,  proceeded  to  convey  to 
the  mortgagee  the  indenture  and  the  benefit 
of  all  covenants  and  agreements  therein,  the 
leased  property  by  description  and  ''all  and 
singular  the  engines  and  boilers  which  now 
are  or  shall  at  any  time  hereafter  be  brought 
and   placed   upon  or  affixed  to  the  said  pre- 
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misen,  all  of  which  said  engines  and  boilers 
are  herc4>y  declared  to  be  and  form  part  of  the 
said  leasehold  premises  hereby  granted  and 
mortgaged  or  intended  so  to  be,  and  form  part 
of  the  term  hereby  granted  and  mortgaged;" 
the  hahendum  of  the  mortgage  was,  "  To  have 
and  to  hold  unto  the  said  mortgagees,  their 
successors  and  assigns,  for  the  residue  yet  to 
eome  and  unexpired  of  the  term  of  years  cre- 
ated by  the  said  lease  less  one  day  thereof, 
and  all  renewals,  &c."  Heid,  reversing  the 
judgment  appealed  from  (23  Ont.  App.  B. 
602),  that  the  premises  of  the  said  mortgage 
above  referred  to  contained  an  express  assign- 
ment of  the  whole  term,  and  the  habendum, 
if  intended  to  reserve  a  portion  to  the  mort- 
gagor, was  repugnant  to  the  said  premises, 
and  therefore  void ;  that  the  words  *'  leasehold 
premises "  were  quite  sufficient  to  carry  the 
whole  term,  the  word  "premises"  not  mean- 
ing lands  or  property  but  referring  to  the  re- 
cital which  described  the  lease  as  one  for  a 
term  of  21  years.  Held,  further,  that  the 
hahendum  did  not  reserve  a  reversion  to  the 
mortgagor;  that  the  reversion  of  a  day  gen- 
erally without  stating  it  to  be  the  last  day  of 
the  term  is  insufficient  to  give  the  instrument 
the  character  of  a  sub-lease.  Jameson  v.  Lon- 
don and  Canadian  Loan  and  Agency  Co., 
xxvii.,  435. 

6.  Assignment  of  lease  —  Mortgage  —  Dis- 
charge —  Abandonment  of  security.]  —  The 
mortgagee  of  a  lease  may  relieve  himself  from 
liability  to  the  lessor  on  the  assignment  by 
way  of  a  mortgage  with  the  latter's  consent, 
by  releasing  his  debt  and  re-conveying  the 
security.  (26  Ont.  App.  .R.  116  affirmed) 
Jamieson  v.  London  and  Canadian  Loan  and 
Agency  Co.,  xxx.,  14. 

7.  Assignment  hy  lessee — Covenant  in  lease 
— Forfeiture  —  Company — Shareholder — Per- 
sonal liability. 1-— A  lease  to  a  joint  stock  com- 
pany provided  that  in  case  the  lessee  should 
assign  for  the  benefit  of  creditors  six  months* 
rent  should  immediately  became  due  and  the 
leaw  should  be  forfeited  and  void.  The  two 
lessors  were  principal  shareholders  in  the 
company  and  while  the  lease  was  in  force  one 
of  them,  at  a  meeting  of  the  directors  moved, 
and  the  other  seconded,  that  a  by-law  be 
passed  authorizing  the  company  to  make  an 
assignment  which  was  afterwards  done,  the 
lessors  executing  the  assignment  as  creditors 
assenting  thereto.  Held,  reversing  the  judg- 
ment of  the  Court  of  Appeal  (1  Ont.  L.  R. 
172).  that  the  lessors  and  the  company  were 
distinct  legal  persons  and  the  individual  in- 
terests of  the  former  were  not  affected  by  the 
above  action.  Salomon  v.  Salomon  d  Co. 
([1897]  A.  C.  22)  followed.  Quare,  Was 
a  covenant  by  the  company  to  supply  steam 
and  power  to  its  sub-tenants  anything  more 
than  a  personal  covenant  by  the  company  or 
would  it,  on  surrender  of  the  original  lease 
have  bound  the. lessor  and  a  purchaser  from 
him  for  the  fee?  Soper  v.  Littlejohn^  xxxi., 
572. 

See  Landlord  and  Tenant,  3. 

8.  Transfer  of  lease — Emphyteusis — Alien- 
ation for  rent — Bail  d  longues  annies — Droit 
mobilier — Cumulative  demand  —  Incompatible 
pleadings  —  Riintegrande  —  Denonciation  de 
nouvel  ceuvre. 

See  Action,  120. 


3.  Chattel  Lease. 

9.  Lease  of  chattels  —  Property,  real  and 
personal — Immoveables  by  destination — Move- 
ables incorporated  with  freehold  —  Severance 
from  realty — Contract — Resolutory  condition 
— Conditional  sale  —  Hypothecary  creditor — 
Unpaid  vendor^Arts.  S79,  2017,  208S,  2085, 

m89  c.  c. 

See  Contract,  66. 


4.  Contract;  Covenants. 

10.  Hire  of  tug  —  Conditions  —  Repairs — 
Negligence  —  Compensation.] — ^The  company 
chartered  the  tug  "  Beaver  "  from  K:,  by  writ- 
ten contract,  dated  at  Quebec,  22nd  May, 
1895,  in  the  words  following :  **  It  is  agreed 
between  the  undersigned  that  Mr.  Kaine 
charters  the  tug  Beaver  for  not  less  than  one 
month  from  date,  at  forty-five  dollars  per  day 
of  twenty-four  hours.  If  kept  longer  than  a 
month  the  rate  of  forty  dollars  per  day.  Mr. 
Kaine  to  furnish  tug,  crew,  provisions,  oil, 
&c.,  and  everything  necessary,  except  coal  and 
pilots  above  Montreal.  The  tug  to  leave  here 
to-morrow  morning's  tide,  the  tug  to  be  dis- 
charged in  Quebec." — The  company  took  pos- 
session of  the  tug;  put  her  in  charge  of  their 
pilot  (who  assumed  the  control,  employment 
and  navigation  of  the  vessel),  and  used  the 
tug  for  their  purposes  until  8th  July,  1895, 
when,  while  still  in  their  possession,  the  pilot 
took  her,  in  the  daytime,  into  waters  at  the 
foot  of  the  Cornwall  rapids,  in  the  River  St. 
Lawrence,  where  she  struck  against  some  sub- 
merged hard  substance  and  sunk.  She  was 
raised  a  few  days  afterwards,  towed  to  port 
and  placed  in  dock  for  repairs  at  Montreal. 
The  orders  were  to  make  the  necessary  re- 
pairs to  put  the  vessel  in  the  same  condition 
as  she  was  immediately  before  the  accident, 
and  on  30th  July,  K.  was  notified  that  the 
repairs  were  completed,  that  the  tug  would 
be  put  out  of  dock  the  following  day.  and  he 
was  requested  to  receive  the  tug  at  Montreal. 
K.  answered  that  the  discharge  was  to  be 
made  at  Quebec,  that  she  was  not  in  as  good 
condition  as  when  leased,  and  requested  the 
company  to  join  in  a  survey,  which,  however, 
they  declined  to  do.  The  survey  was  made 
by  a  naval  ardiitect,  who  reported  that,  in  ad- 
dition to  the  repairs  already  made,  it  would 
cost  $2,494.90  to  restore  the  vessel  to  the  salne 
condition  as  when  leased  to  the  company.  On 
1st  August,  K.  took  possession  of  the  tug,  un- 
der protest,  and  brought  the  action  for  the 
amount  of  this  estimate,  in  addition  to  the 
rent  accrued  with  fees  for  survey  and  protest. 
The  company  admitted  the  rent  due,  and  ten- 
dered that  portion  of  the  claim  into  court. 
The  Superior  Court  rendered  judgment  for 
the  amount  of  the  tender,  dismissing  the  ac- 
tion as  to  the  remainder  of  the  claim,  on  the 
ground  that  K.  had  been  sufficiently  compen- 
sated by  the  repairs  which  had  been  made  by 
the  charterers.  The  Courts  of  Review  and 
Queen's  Bench  increased  the  verdict  to  the 
full  sum  claimed,  $4,909.90,  by  adding  the 
amount  of  the  surveyor's  estimate  and  the  fees. 
— On  appeal.  Held,  that  the  contract  between 
the  parties  was  a  contract  of  lease;  that  the 
taking  of  the  vessel,  in  the  daytime,  into  the 
waters  where  she  struck  was  primA  facie  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany, and  that  as  the  company  did  not  adduce 
evidence   sufficient   to  rebut   the  presumption 


763 


LEASE. 


764 


of  fault  existing  against  them,  they  were  re- 
sponsible, under  the  Civil  Code  of  Lower  Can- 
ada, for  the  damages  caused  to  the  vessel  dur- 
ing the  time  it  was  controlled  and  used  by 
them.  Held,  further,  that  the  proper  estimate 
of  damages  under  the  circumstances,  is  the 
cost  of  the  repairs  which  should  be  assumed 
to  be  the  measure  of  the  depreciation  in  value 
occasioned  by  the  accident,  and  that  no  sub- 
stantial error  arose  from  regarding  the  condi- 
tion and  value  of  the  vessel  at  the  commence- 
ment of  the  lease  as  that  in  which  she  ought 
to  have  been  discharged. — Girouard,  J.,  dis- 
sented, and  was  of  opinion  that  the  Superior 
Court  judgment  should  be  restored.  Collins 
Bay  Rafting  Co,  v.  Kaine,  xxix.,  247. 

11.  Mining  rights — License  to  work  mines 
— Construction  of  deed — 8  Anne  o.  H,  «.  I — 
Lien, 

See  Mines  and  Minerals,  3. 

12.  Attornment  by  mortgagor  —  Demise  by 
mortgagee  —  Colourable  process  —  Statute  of 
Anne— Distress  for  rent — Statute  of  Frauds 
— Locus  standi  of  third  parties. 

See  Landlord  and  Tenant,  1. 

13.  Lease  for  lives — Renewal — Insertion  of 
new  life — Evidence — Counterpart  of  lease — 
Custody — Duration  of  life — Presumption. 

See  No.  31,  infra, 

14.  Lease  for  11  months  —  Monthly  or 
yearly  tenancy — Overholding, 

See  Landlord  and  Tenant,  2. 

15.  Transfer  of  lease — Alienation  for  rent 
— Emphyteusis  BaU  d  rente — Bail  d  longues 
ann4es — Droit  mobUier — Cumulative  demand 
'—  Incompatible  pleadings  —  R^tegrande^  — 
DSnonciation  de  nouvel  OBUvre — Arts.  567 ,  572, 
X593  C,  C.—Arts.  176,  177  {b),  1064,  1066  C. 

See  Action,  120. 

16.  Assignment  by  insolvent  lessee — Forfei- 
ture— Shareholder  in  company — Personal  lia- 
bility. 

See  No.  7,  ante. 


5.  Crown  Lands. 

17.  Dominion  license  to  cut  timber  —  Dis- 
puted ten'itory — Implied  covenant — Warranty 
of  title— Quiet  enjoyment. 

See  Crown,  92. 

18.  Staking  mineral  claims — Placer  mining 
— Hydraulic  concessions — Annulment  of  prior 
lease — Volunteer  plaintiff — Rwht  of  action — 
Status  of  adverse  claimants — Trespass. 

See  Mines  and  Minerals,  14. 

And  see  Crown,  Nos.  77-108. 


6.  Determination. 

19.  Mines  and  minerals  —  Lease  of  mining 
areas — Rental  agreement — Payment  of  rent — 
Forfeiture  —  R.  8.  N.  S.  (5  ser.)  c.  7  —  o2 
Vict.  0.  23  {N.8.)]-'By  R.  S.  N.  S.  (5  ser.) 
c.  7,  the  lessee  of  raining  areas  in  Nova  Scotia 
was  obliged  to  perform  a  certain  amount  of 


work  thereon  each  year  on  pain  of  forfeiture 
of  his  lease,  which,  however,  could  only  be 
effected  through  certain  formalities.  By  an 
amendment  in  1889  (52  Vict.  C.  23),  the  lessee 
is  permitted  to  pay  in  advance  an  annual 
rental  in  lieu  of  work,  and  by  s.-s.  (c),  the 
owner  of  any  leased  area  may,  by  duplicate 
agreement  in  writing  with  the  Commissioner 
of  Mines,  avail  himself  of  the  provisions  of 
such  annual  payment,  and  '*  such  advance 
payment  shall  be  construed  to  commence  from 
the  nearest  recfurring  anniversary  of  the  date 
of  the  lease."  By  s.  7  all  leases  are  to  con- 
tain the  provisions  of  the  Act  respecting  pay- 
ment of  rental,  and  its  refund  in  certain  cases, 
and  by  s.  8  said  s.  7  was  to  come  into  force 
in  two  months  after  the  passing  of  the  Act. 
Before  the  Act  of  1889  was  passed  a  lease 
was  issued  to  E.  dated  10th  June,  1889,  for 
twenty-one  years  from  21st  May,  1889.  On 
Ist  June,  1891,  a  rental  agreement  under  the 
amending  Act  was  executed,  under  which  E. 
paid  the  rent  for  his  mining  areas  for  three 
years,  the  last  payment  being  in  May,  1893. 
On  22nd  May,  1894,  the  commissioner  declar- 
ed the  lease  forfeited  for  non-payment  of  rent 
for  the  following  year,  and  issued  a  prospect- 
ing license  to  T.  for  the  same  areas.  E.  ten- 
dered the  year's  rent  on  9th  June^  1894,  and 
an  action  was  afterwards  taken  by  the  Attor- 
ney-General, on  relation  of  E.  to  set  aside 
said  license  as  having  been  illegally  and  iift- 
providently  granted.  Held,  affirming  the 
judgment  appealed  from,  that  the  phrase 
**  nearest  recurring  anniversary  of  the  date  of 
the  lease  "  in  8.-s.  (c)  of  s.  1,  Act  of  1889,  is 
equivalent  to  "next  or  next  ensuing  anniver- 
sary/' and  the  lease  being  dated  on  10th  June, 
no  rent  for  1894  was  due  on  22nd  May  of 
that  year,  at  which  date  the  lease'  was  de- 
clared forfeited,  and  E.'s  tender  on  9th  June 
was  in  time.  Attomey-Oeneral  v.  Sheraton 
(28  N.  S.  Rep.  492)  approved  and  followed. 
Held,  further,  that  though  the  amending  Act 
provided  for  forfeiture  without  prior  formali- 
ties of  a  lease  in  case  of  non-payment  of  rent, 
such  provision  did  not  apply  to  leases  existing 
when  the  Act  was  passed  in  cases  where  the 
holders  executed  the  agreement  to  pay  rent 
thereunder  in  lieu  of  work.  The  forfeiture 
of  E.'s  lease  was,  therefore,  void  for  want  of 
formalities  prescribed  by  the  original  Act, 
Temple  v.  Attorney-General  of  Nova  Scotia, 
xxvii.,  355. 

20.  Mining  rights — Covenants — Payment  of 
rent  —  Quality  and  quantity  of  ore  found — 
Right  of  IcsHce  to  determine  lease. 

See  Mines  and  Minerals,  4. 

21.  iSf  1*6- tenant  —  Overholding  —  Notice  to 
quit — Subsequent  distress. 

See  Landlord  and  Tenant,  22. 

22.  Lease  for  lives — Renewal — Insertion  of 
new  life  —  Duration  of  life  —  Recovery  of 
leased  premises. 

See  No.  31,  infra. 


7.  Disturbance. 

23.  Operation  of  telegraph  system  —  Lessor 
and  lessee— Arts.  1612,  1611  1618  C.  C— Dis- 
turbance of  lessee's  use — Reduction  of  rent — 
Trespass — Trouble  de  droit. ^ — ^By  agreement 
with  the  Montreal  Telegraph  Co.,  the  G.  N. 
W.    Telegraph    Company    undertook    for    97 
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years,  from  Ist  July,  1881,  to  work;  manage 
and  operate  the  system  of  telegraph  lines 
owned  and  operated  by  the  Montreal  Telegraph 
Co.,  including  telegraph  lines  erected  along 
the  S.  E.  Railway  and  other  railways,  and  to 
pay  the  Montreal  Telegraph  Co.  quarterly 
during  the  arrangement  a  sum  equal  to  a 
dividend  at  8  per  cent,  upon  the '  capital  of 
the  Montreal  Telegraph  Co.  .(12,000,000) ,  with 
the  further  yearly  sum  of  $5,000  to  meet  office 
expenses. — ^The  G.  N.  W.  Telegraph  Company 
brought  action  for  troubles  in  their  enjoyment 
of  the  system  of  telegraph  lines  by  the  O.  P. 
Railway  Company  which  had  Constructed  and 
were  operating  lines  of  telegraph  along  the  S. 
E.  Railway  and  other  railways  in  contraven- 
tion of  the  agreements  may  by  such  railways 
with  the  Montreal  Telegraph  Co.  The  G.  N. 
W.  Telegraph  Company  claimed  a  reduction 
of  rent  and  damages  under  the  articles  of  the 
Code  of  Civil  Procedure  relating  to  lessors  and 
lessees,  and  arts.  1612  et  seq.  C.  C.-r-HeZd,  af- 
firming the  judgment  appealed  from  (M.  L.  R. 
6  Q.  B.  257 )»  and  adopting  the  reasons  for 
judgment  of  Wurtele,  J.,  in  the  Superior 
Court  (M.  L.  R.  6  S.  C.  94),  that  the  alleged 
interference  by  the  C.  P.  Railway  Company 
was  a  mere  trespass  which  did  not  constitute 
a  trouhle  de  droit  and  did  not  authorize  an 
action  for  a  reduction  of  rent  under  arts.  1616 
and  1618  C.  C.  Held,  also,  per  Strong,  Four- 
nier,  Taschereau  and  Patterson,  JJ.,  adopt- 
ing the  view  of  the  merits  taken  by  Dorion, 
C.  J.(M.  L.  R.  6  Q.  B.  258),  that  the  G.  N. 
W.  Telegraph  Company  by  the  agreement 
having  assumed  all  risk  of  diminished  income 
in  the  working  of  the  telegraph  lines  trans- 
ferred to  them  and  having  entered  into  the 
agreement  after  the  C.  P.  Railway  Company 
had  obtained  authority  from  Parliament  to 
establish  telegraph  lines  for  the  transmission 
of  messages  for  the  public,  the  action  should 
be  dismissed.  Chreat  North-Weatern  Tele- 
graph Co.  V.  Montreal  Telegraph  Co.,  xx.,  170. 

24.  Conditions  of  lease  —  Construction  of 
deed — Eviction.] — Where  a  written  lease  of 
lands  provides  for  the  payment  of  indemnity 
to  the  lessees  in  case  they  should  be  dispos- 
sessed by  the  lessor  before  the  expiration  of 
the  term  of  the  lease,  the  lessees  are  entitled 
to  claim  the  indemnity  upon  being  so  dispos- 
sessed although  the  eviction  may  be  for  cause, 
inasmuch  as  the  lessor  could  not,  under  the 
lease,  dispossess  the  lessee  except  for  breach 
of  the  conditions  therein  mentioned.  The 
Queen  v.  Poirier,  xxx.,  36. 

25.  Pew-holder* s  rights  —  Disturhance  in 
possession  —  Action  for  tort  —  Measure  of 
damages. 

See  Action,  41. 

26.  Construction  of  deed  —  Entry  to  repair 
— Intent  to  deprive  tenant  of  benefit  —  Sus- 
pension of  rent. 

See  Landlord  and  Tenant,  12. 

27.  Covenant  for  quiet  er\joyment — Sale  of 
premises — Determination  of  lease — Misrepre- 
sentation, 

See  No.  33,  infra. 


8.  Emphyteusis. 

28.  Emphyteusis  —  Alienation  —  Petitory 
action — Damages — Right   of   action.]  —  The 


plaintiff  had  leased  lands  for  999  years  and 
brought  a  petitory  action  to  recover  them 
from  a  third  party  in  adverse  occupation.  A 
demand  was  also  made  for  damages  alleged  to 
have  been  caused  to  certain  of  the  leased 
lands  by  the  defendant.  On  question  raised 
as  to  the  plaintiffs'  right  of  action  to  recover 
the  lands  and  for  the  damages,  it  was  Held, 
affirming  the  judgment  appealed  from,  that 
the^  lease  amounted  to  an  emphyteutic  lease 
assigning  the  domaine  utile,  reserving,  how- 
ever, the  domaine  direct,  and,  consequently, 
the  plaintiffs  had  the  rieht  of  bringing  the 
action  au  pHitoire  which  Res  in  the  party  hav- 
ing the  legal  estate,  although  the  right  of  ac- 
tion for  the  damages,  if  any,  sustained  would 
belong  to  the  lessees.  Massawippi  Valley  Ry, 
Co.  V.  Reed,  xxxiii.,  457. 

29.  Transfer  of  lease — Emphyteusis — Alien- 
ation for  rent — Bail  d  longues  ann6es — Droit 
mohUier — Cumulative  demand  —  Incompatible 
pleadings  —  Reintegrande  —  DSnonciation  de 
nouvel  auvre.]  —  An  instrument  by  which 
lands  were  leased  for  sixteen  years  at  an  an- 
nual rental,  subject  to  renewal  for  a  further 
term  of  twelve  years,  provided  for  the  con- 
struction of  certain  buildings  and  improve- 
ments by  the  lessee  upon  the  leased  premises, 
and  hypothecated  these  contemplated  amelior- 
ations to  secure  payment  of  rent  and  perform- 
ance of  the  obligations  of  the  lessee.  The 
leased  premises  were  transferred  by  the  lessee 
b^  deed  of  sale  and,  on  disturbance,  an  action 
with  both  petitory  and  possessory  conclusions 
was  brought  by  the  transferee  against  an  al- 
leged trespasser,  who  pleaded  title  and  pos- 
session in  himself  without  taking  objection 
to  its  cumulative  form.  Held,  affirming  the 
judgment  appealed  from,  that  under  the  cir- 
cfumstances  the  action  should  be  treated  as 
petitory  only;  that  the  contract  under  the 
instrument  described  was  neither  emphyteusis 
nor  a  hail  d  rente  (lease  in  perpetuity),  but 
merely  an  ordinary  contract  of  lease  which 
did  not  convey  a  title  to  the  land  nor  real 
rights  sufficient  to  confer  upon  the  transferee 
the  right  of  instituting  a  petitory  action  in 
his  own  name.  Held,  also,  that  the  transfer 
by  the  deed  of  sale  of  such  leased  premises 
would  not  support  the  petitory  action,  as  the 
lessee  could  not  convey  proprietary  rights 
whicfh  he  did  not  himself  possess.  Price  v. 
LcBlond,  XXX.,  539. 


9.  Lease  for  Lives. 

30.  Lease  for  lives — Renewal — Insertion  of 
new  life — Evidence  —  Counterpart   of   lease — 
Custody — Duration  of  life — Presumption, 
See  No.  31,  infra. 


10.  Renewal  of  Lease. 

31.  Lease  for  lives — Renewal — Insertion  of 
new  life — Evidence  of  insertion — Counterpart 
of  lease — Custody  of — Duration  of  life — Pre- 
sumption.]— In  1805,  F.  demised  premises,  to 
C,  to  hold  for  the  lives  of  the  lessee,  his  bro- 
ther and  his  wife.  **  and  renewable  forever." 
The  lessee  covenanted  that  on  the  fall  of  any 
of  said  lives  he  would,  within  twelve  months, 
insert  a  new  life  and  pay  a  renewal  fine, 
otherwise  the  right  of  renewal  of  the  life 
fallen  should  be  forfeited,  and  if  any  question 
should  arise  it  would  be  incumbent  on  the  one 
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interested  in  the  premises  to  prove  the  person 
on  whose  death  the  term  was  made  terminable 
to  be  alive,  or  in  default  such  person  would 
be  presumed  to  be  dead.  In  1884  a  purchaser 
from  the  assignees  of  the  reversion  entered 
into  possession,  and  in  1890  an  action  was 
brought  by  persons  claiming  through  the  lessee 
to  recover  possession,  and  for  an  account  of 
mesne  profits.  On  the  trial  a  counterpart  of 
the  lease,  found  among  the  i)aper8  of  the  de- 
visee of  the  lessor,  was  received  in  evidence, 
upon  which  was  an  indorsement  dated  in  1852, 
and  signed  by  such  devisee,  by  which  a  new 
life  was  inserted  in  place  of  one  of  the  original 
lives,  and  receipt  of  the  renewal  fine  was 
acknowledged.  Held^  affirming  the  decision 
appealed  from  (20  N.  S.  Rep.  410),  that  the 
words  "  renewable  forever,"  in  the  habendum, 
taken  in  conjunction  with  the  lessee's  cove- 
nant to  pay  a  fine  for  inserting  a  new  life  in 
place  of  any  that  should  fall,  conferred  a 
right  to  renewal  in  perpetuity  notwithstanding 
there  was  no  covenant  by  the  lessor  so  to  re- 
new; that  the  indorsement  was  an  operative 
instrument,  though  found  in  possession  of  the 
owner  of  the  reversion,  or  at  all  events  it  was 
an  admission  by  their  predecessor  in  title 
binding  on  defendants  and  entitled  plaintiffs 
to  a  renewal  for  a  new  life  so  inserted,  but 
the  right  to  further  renewal  was  gone,  exact 
compliance  with  the  requirements  of  the  lease 
in  the  payment  of  the  fines  being  essential  and 
the  evidence  having  shewn  that  the  original 
lessee  was  dead,  and  the  proper  assumption 
being  that  his  brother,  the  third  life,  who  was 
a  married  man  in  1805,  was  also  dead  in  1884, 
even  if  the  lease  itself  had  not  provided  that 
death  would  be  presumed  in  default  of  proof 
to  the  cofitrary.  Held,  per  Gwynne,  J.,  dis- 
senting, that  the  term  granted  was  for  the 
joint  lives  of  the  three  persons  named,  and 
ceased  upon  the  falling  of  any  one  life  with- 
out renewal  as  provided;  and  the  fines  not 
having  been  paid  on  the  death  of  the  lessee 
and  his  brother,  there  was  a  forfeiture  which 
entitled  defendants  to  enter. — ^The  person  in 
possession  pleaded  that  he  was  a  purchaser 
for  value  without  notice  and  entitled  to  the 
benefit  of  the  Registry  Act,  R.  S.  N.  S.  (5 
ser.)  c.  84.  Held,  that  the  memorandum  in- 
dorsed on  the  lease  was  not  a  deed  within  s. 
18  of  the  Act,  nor  a  lease  within  s.  25 ;  that 
if  a  speculative  purchaser  having  just  siich 
an  estate  as  his  conveyance  gave  him,  the 
person  in  possession  would  not  be  within  the 
protection  of  the  Act;  and  that  there  was 
sufiicient  evidence  of  notice. — ISemhle,  that  s. 
25  of  the  Nova  Scotia  Act,  R.  S.  N.  S.  (5 
ser.)  c.  84  applies  only  to  leases  for  years. 
Clinch  V.  Pernettc,  xxiv.,  385. 


11.  Sale  of  Leased  Propebtt. 

32.  Vendor  and  purchaser — Sale  of  leased 
premises — Termination  of  lease  —  Damages — 
Art  1663  C.  C.]— The  Queen's  Bench  (Q.  R. 
7  Q.  B.  293),  reversed  the  decision  of  the 
trial  court,  and  held  that  the  purchaser  of 
real  estate  to  be  delivered  forthwith  could 
not  require  the  vendor  to  eject  the  tenants, 
the  existence  of  leases  being  no  impediment 
to  immediate  delivery  of  the  premises  sold, 
and  every  sale  being  subject  to  existing  leases 
up  to  the  time  of  the  expiration  of  the  cur- 
rent term,  and  further,  that  if  the  purchaser 
refused  to  carry  out  the  agreement  for  sale 
on  the  ground  of  the  existence  of  such  leases, 


he  could  not  have  the  sale  set  aside  (resd- 
li6e),  with  damages  against  the  vendor. — 
On  appeal,  the  Supreme  Court  of  Canada  af- 
firmed the  judgment  appealed  from  for  the  rea- 
sons stated  in  the  court  below  and  dismissed 
the  appeal  with  costs.  Alley  v.  Canada  Life 
Assur,  Co.,  xxviii.,  608. 

33.  Provision  for  termination  —  Sale  of 
premises  —  Parol  agreement  — ,  MisrepreseiP- 
tation  —  Quiet  enjoyment,] — A  lease  of  pre- 
mises used  as  a  factory  contained  this  provi- 
sion "Provided  that  the  event  of  the  lessor 
disposing  of  the  factory  the  lessees  will  va- 
cate the  premises,  if  necessary,  on  six  montha' 
notice."  Held,  reversing  the  judgment  ap- 
pealed from  (26  O.  R.  78),  and  that  at  the 
trial  (29  O.  R.  75),  that  a  parol  agreement 
for  the  sale  of  the  premises,  though  not  en- 
forceable under  the  Statute  of  Frauds,  was  a 
"disposition"  of  the  same  under  said  pro- 
vision entitling  the  lessor  to  give  the  notice 
to  vacate.  Held,  further,  that  the  lessor  hav- 
ing, in  good  faith,  represented  that  he  had  sold 
the  property,  with  reasonable  grounds  for  be- 
lieving so,  there  was  no  fraudulent  misrepre- 
sentation entitling  the  lessee  to  damages  even 
if  no  sale  within  the  meaning  of  the  provision 
had  actually  been  made,  nor  was  there  any 
eviction  or  disturbance  constituting  a  breach 
of  the  covenant  for  quiet  enjoyment.  Lum- 
bers V.  Odd  Medal  Furniture  Mfg,  Co,,  xxx., 
55. 

34.  Rights  of  lessee  —  Mortgage  —  Fore- 
closure  —  Sale  of  mortgaged  premises. 

See  MoBTOAGE,  27. 


12.  Sub-lease. 

35.  Mortgage  of  leased  premises 
of  deed  —  Assignment  or  sub-lease. 
See  No.  5,  ante. 


LEGACY. 

See  Well. 


—  Term9 


IiEGAI.   MAXIMS. 

1.  Res  magis  valeat  quam  pereat  —  Ap- 
plication —  Verba  fortius  accipiuntur  contra 
proferentem  —  Patent  ambiguity.] — The  in- 
tention of  the  parties  to  a  deed  is  paramount, 
and  must  govern  regardless  of  consequences. — - 
Res  magis  valeat  quam  pereat  is  only  a  rule 
to  aid  in  arriving  at  the  intention,  and  does 
not  authorize  the  court  to  override  it. — Where 
there  is  an  ambiguity  on  the  face  of  a  deed 
incapable  of  being  explained  by  extrinsic  evi- 
dence the  maxim  verba  fortius  accipiuntur 
contra  proferentem  cannot  be  applied  in  fa- 
vour of  either  party.  Barthel  v.  Scotten^ 
xxiv..  367. 

2.  "  Locus  regit  actum "  —  Lem  domicilii 
—  Lew  rei  sita  —  Holograph  ^oUl  emeouted 
abroad  —  Form  of  wUl.] — In  1865  J.  G.  R., 
a  merchant,  then  and  at  the  time  of  his  death 
domiciled  in  the  City  of  Quebec,  whilst  tem- 
porarily in  the  City  of  New  York,  made  the 
following  will  in  accordance  with  the  law  re- 
lating to  holograph  wills  in  Lower  Canada: 
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"  I  hereby  will  and  bequeath  all  my  property, 
assets  or  means  of  any  kind,  to  my  brother 
Frank,  who  will  use  one-half  of  them  for  pro- 
testant  charities  in  Quebec  and  Carluke,  say 
the  Protestant  Hospital  Home,  French-Can- 
adian Mission,  and  amongst  poor  relatives  as 
he  may  judge  best,  the  other  half  to  himself 
and  for  his  own  use,  excepting  £2,000,  which  he 
will  send  to  Miss  Mary  Frame,  Overton  Farm." 
A.  R.  and  others,  heirs-at-law  of  the  testator, 
brought  action  to  have  the  will  declared  in- 
valid. Held,  Taschereau,  J.,  dissenting,  that 
the  will  was  valid.  Hdd,  further  Fournier 
and  Taschereau  J  J.,  dissenting,  that  the  rule 
locus  regit  actum  was  not  in  the  Province  of 
Quebec,  before  the  Code,  nor  since  under  the 
Code  itself  (art.  7),  imperative,  but  permis- 
sive only.  Heldf  also,  Taschereau,  J.,  dis- 
senting, that  the  will  was  valid  even  if  the 
rule  locus  regit  actum  did  apply,  because  it 
sufficiently  appeared  from  the  evidence  that 
by  the  law  of  the  State  of  New  York  the  will 
would  be  considered  good  as  to  moveables 
wherever  situated,  having  been  executed  ac- 
cording to  the  law  of  the  testator's  domicile, 
and  good  as  to  immoveables  in  the  Province 
of  Quebec,  having  been  executed  according  to 
the  law  of  the  situation  of  those  inunoveables. 
Rosa  V.  Ross,  xxv.,  307. 

3.  **  The  King  can  do  no  torong." 

See  Railways,  100. 

4.  "  Falsa  demonstratio  non  nocet." 

See  INSUBANCE,  Fire,  77. 

5.  "  Sic  utere  tiw  ut  aUeno  ne  liBdas," 

See  Negligence,  3. 

6.  **  Partus  sequitur  ventrem." 

See  Chattel  Mortgage,  16. 

7.  ••  Volenti  non  fit  injuria  "  —  ReasonaUe 
care  —  Breach  of  duty  —  Bisk  voluntarili^ 
incurred  —  Negligence. 

See  Negligence,  5  and  120. 

8.  Omnia  prwsumuntur  contra  spoliatorem 
— Evidence — Presumptions, 

See  Evidence,  165. 

d.  De  minimis  non  curat  lex. 

See  Canada  Temperance  Act,  6. 

10.  Verha  fortius  accipiuntur  contra  pro- 
ferentem. 

See  Municipal  Corporation,  138. 

11.  Sio  utere  tuo  ut  alienum  non  Itsdas, 

See  Nuisance,  3. 

12.  Qui  jure  suo  utitur  neminem  Icsdit. 

See  Nuisance,  3. 

13.  In  jure  non  remota  causa  sed  prosDima 
spectatur. 

See  Carriers,  16. 

14.  Cujus  dare  ejus  est  disponere. 

See  CoicposmoN  and  Discharge. 

15.  Volenti  non  fit  injuria. 

See  Master  and  Servant,  12. 

16.  Le  rescindant  et  le  rescissoire  sont  ac- 
eumulahles. 

See  Opposition,  11. 

8.  C.  D. — 25 


17.  Usurpateur  n'acquiert  que  pied  A  pied^ 

See  Arbitrations,  18. 

18.  Verha    chartarum    fortius    accipiuntur 
contra  proferentem. 

See  Insurance,  Accident,  4. 

19.  Nemo     plus    juris     transferre     protest 
quam  ipse  hahet. 

See  Insurance,  Fire,  33. 

20.  "  Sio  utere  tuo  ut  alienum  non  Iwd^LS," 

See  Irrigation. 

21.  **  Ignorantia  juris  non  exousat." 

See  Title  to  Land,  36. 

22.  Volenti  non  fit  injuria. 

See  Negligence,  47. 

23.  "  Qui  sentit  commodum  sentire  debet  et 
onus,** 

See  Drainage,  7. 

24.  **  Respondeat  superior." 

See  Principal  and  Agent,  32. 


IiEGAIi  TENDER. 

Controverted  election  —  Preliminary  objec- 
tions —  Deposit  of  security  R.  S,  C.  c.  9,  s. 
9  if.)] — ^The  preliminary  objection  was  that 
the  security  and  deposit  receipt  were  illegal 
and  void,  the  receipt  being: — •*That  the  se- 
curity required  by  Jaw  had  been  given  on  be- 
half of  the  petitioners  by  a  sum  of  |1,000 
in  a  Dominion  note,  to  wit,  a  bank  note  for 
$1,000  (Dominion  of  Canada)  bearing  the 
number  2914,  deposited  in  our  hands  by  the 
said  petitioners,  constituting  a  legal  tender 
under  the  statute  of  the  Dominion  of  Canada 
now  in  force."  The  deposit  was  in  fact  a  Do- 
minion note  of  $1,000.  Held,  affirming  the 
judgment  appealed  from,  that  the  deposit  and 
receipt  complied  sufficiently  with  s.  9  (f) 
of  the  Dominion  Controverted  Elections  Act. 
ArgenteuU  Election  Case,  Christie  v.  Mor- 
rison, XI.,  194. 


IiEGISLATV>N. 

1.  Revenue  —  Customs  duties  —  Imported 
goods  —  Importation  into  Canada  —  Tariff 
Act  —  Construction  —  Retrospective  legisla- 
tion —  R.  8.  G.  c.  32  —  57d  58  Vict.  c.  33 
(D.)— 58  d  69  Vict,  c.  23  (D.)]— By  57  & 
58  Vict.  c.  33,  s.  4,  duties  are  to  be  levied 
upon  certain  specified  goods  **  \^en  such  goods 
are  imported  into  Canada."  Held,  reversing 
the  judgment  appealed  from  (5  Ex.  C.  R.  177), 
King  and  Girouard,  J  J.,  dissenting,  that  the 
importation  as  defined  by  s.  150  of  the  Cus- 
toms Act  (R.  S.  C.  c.  32),  is  not  complete  until 
the  vessel  containing  the  goods  arrives  at  the 
port  at  which  they  are  to  be  landed. — Section 
4  of  the  Tariff  Act,  1895  (58  &  59  Vict.  t. 
23),  provided  that  "this  Act  shall  be  held 
to  have  come  into  force  on  the  3rd  of  May 
in  the  present  year,  1895."  It  was  not  as- 
sented to  until  July.  Held,  reversing  5  Ex. 
C.  R.  177,  that  goods  imported  into  Canada 
on  May  4th,  1895,  were  subject  to  duty  un- 
der said  Act.  The  Queen  v.  Canada  Sugar 
Refining  Co.,  xxvii.,  395. 

[Affirmed  by  Privy  Council  (1898)  A.  C. 
735.] 
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2.  Constituiional  law  —  British  North  Am- 
erica Act,  88,  65,  92 — Act  respecting  the  exe- 
cutive administration  of  the  laws  of  the  pro- 
vince —  Provincial  penal  lepislation.] — The 
local  legislatures  have  the  right  and  power 
to  impose  punishments  by  fine  and  imprison- 
ment as  sanctions  for  laws  which  they  have 
power  to  enact.  B.  N.  A.  Act,  s.  92,  8.-s.  ; 
15.  Atiorney-Oeneral  of  Canada  v.  Attorney-  , 
General  of  Ontario,  xxiii.,  458.  j 

3.  Potcer  to  repeal  previous  Acts  —  Rights 
in  relation  to  education  —^  Manitoba  Consti- 
tutional Act  —  Appeal  from  Act  or  decision. 

See  Constitutional  Law,  60. 

4.  Powers  —  Sale  of  liquor  —  Prohibition 
—53  Vict.  0.  56j  8.  18  {0.)—54  Vic<.  c.  46 
(O.) — Local  option. 

See  Constitutional  Law,  45. 

5.  Powers  —  Prohibitory  laws  —  Sale  of 
liquor  —  Local  option  —  Canada  Temperance 
Act. 

See  Constitutional  Law,  46. 

6.  Constitutional  law  —  Powers  of  execu- 
tive councillors  —  **  Letter  of  credit  " — Rati- 
fication by  Legislature  —  Obligations  binding 
on  the  province  —  Discretion  of  Government 
4is  to  expenditures  —  Petition  of  right  —  Ne- 
gotiable inntrument  —  '*  BUls  of  Exchange 
Act,  1890''— ''The  Bank  Act,"  R.  S.  0.  c. 
120. 

See  Constitutional  Law,  26. 

7.  Constitutional  law  —  Marital  rights  — 
Married  woman  —  Separate  estate  —  Juris- 
diction of  North-West  Territories  Legislature 
— Statute,  interpretation  of  —  40  Vict.  c.  7, 
s.  S,  and  amendments  —  R.  S,  C.  c.  50 — A\ 
W.  Ter.  Ord.  No.  16  of  1889. 

See  Constitutional  Law,  76. 

8.  Canadian  waters  —  Property  in  beds  — 
Public  harbours  —  Erections  in  navigable 
waters  — ■  Interference  with  navigation  — 
Rights  of  fishing  —  Power  to  grant  —  Rip- 
arian proprietors  —  Great  lakes  and  navi- 
gable rivers — Operation  of  Magna  Charta  — 
Provincial  legislation  —  R.  S.  O.  (1887)  c. 
24,  s.  41—55  Vict.  c.  10,  ss.  5  to  13,  19  and  21  I 
iO.)—R.  S.  Q.  a^fts.  iJ75  to  1378. 

See  Constitutional  Law,  5. 

9.  P^emption  dHnstance  —  Retrospective 
legislation  —  Arts.  1  d  219  C.  P.  Q.—Art. 
454  C.  C.  P. 

See  Limitation  of  Actions,  13. 
« 

10.  Government  of  Yukon  Territory — Leg- 
islative jurisdiction  of  Governor-in-Council  — 
Special  appellate  tribunal. 

See  Constitutional  Law,  79. 


I.EOISLATURES,  FRIVII.EOES  OF. 

See  Breach  of  Privilege. 


I.EBSOR  AND  UBSSEE. 

1.  Crown  lands  —  Arbitration  and  award 
-Use  and  occupation — Action  for  possession 


—  Condition  precedent,]  —  The  appeal  was 
from  a  decision  of  the  Court  of  Appeal  for 
Ontario  affii-ming  the  judgment  of  the  Queen^s 
Bench  Division,  which  had  dismissed  the  ap- 
pellant's action.  The  Algoma  Trading  Com- 
pany, one  of  the  appellants  and  plaintiffs, 
leased  certain  Crown  lands  to  the  respondent 
Shea,  the  lease  containing  a  covenant  by 
Shea  not  to  remove  gravel  or  sand  from  the 
premises.  Shea  afterwards  ascertained  that  no 
patent  for  the  land  had  been  issued  to  the 
company,  and  applied  to  the  Crown  I^ands 
Department  for  a  patent  thereof  to  himself, 
and  also  sold  gravel  off  the  premises  to  the 
Canadian  Pacific  Railway  Company.  The 
Algoma  Trading  Company  then  pressed  the 
claim  they  had  previously  made  to  the  depart- 
ment and  the  Commissioner  of  Crown  Lands 
ruled  that  it  should  issue  to  them  on  payment 
to  Shea  for  his  improvements.  '  Shea  refusing 
to  agree  to  any  terms  of  Compensation  the 
company  served  him  with  a  notice  of  arbitra- 
tion, and  an  award  was  eventually  made 
which  was  not  taken  up  as  Shea  refused  to  pay 
his  share  of  the  arbitrators*  fees.  The  Al- 
goma Trading  Company  having  assigned  their 
patent  to  the  plaintiff  Boulton,  an  action  was 
brought  by  him  and  the  company  against 
Shea  claiming  arrears  of  rent,  payment  for 
use  and  occupation,  damages  for  breach  of 
the  covenant  -  not  to  remove  gravel  and  de- 
livery of  possession. — The  Supreme  Court. 
Gwynne,  J.,  dissenting,  aflSrmed  the  decision 
of  the  Court  of  Appeal  that  plaintifiEs  were 
not  in  a  position  to  bring  the  action  until 
Shea  had  been  paid  for  his  improvements. 
Boulton  V.  Shea,  xzii.,  742. 

2.  Water  lots — Filling  in — **  BuUdings  and 
erections  "  —  "  Improvements.**]  —  The  lessor 
of  a  water  lot  who  had  made  crib-work  thereon 
filled  it  in  with  earth  to  the  level  of  adjoining 
dry  lands,  and  thereby  made  the  property  avail- 
able for  the  construction  of  sheds  and  ware- 
houses, claimed  compensation  for  the  work  so 
done  under  a  proviso  in  the  lease  by  the  lessor 
to  pay  for  ''buildings  and  erections"  upon  the 
leased  premises  at  the  end  of  the  term.  Held, 
afiirming  the  judgment  of  the  Court  of  Appeal, 
that  the  crib-work  and  earth-filling  were  not 
"'  buildings  and  erections "  within  the  mean- 
ing of  the  proviso.  Adamson  v.  Rogers,  xxvi., 
159. 

3.  Emphyteutic  lease  —  Domaine  direct  — 
Domaine  utile  —  Right  of  action.] — ^The  les- 
sor brought  action  to  recover  leased  lands 
from  a  third  party  in  occupation  and  also  for 
damages.  Held,  that  he  had  a  right  to  the 
petitory  conclusions  as  holder  of  the  legal 
estate  although  he  Could  not  recover  the  dam- 
iiRps  the  right  of  action  for  which  accrued 
only  to  the  lessees  as  owners  of  the  domaine 
utile  (beneficial  estate).  Scmble,  that,  if  ne- 
cessary, the  lessees  might  have  been  allowed 
to  be  added  as  parties,  plaintiffs  in  the  ac- 
tion, in  order  to  recover  any  damages  which 
might  have  been  sustained,  if  there  had  been 
any  satisfactory  proof  that  damages  had  been 
caused  through  the  fault  of  the  defendant. 
^fasaawippi  Valley  Ry.  Co.  v.  Reed,  xxxiii., 
457. 


I.ETTINO  AND  HIBING. 

See  La  ndlord  and  Ten  a  nt — Le;ase — Lessor 
AND  Lessee. 
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liEX  DOMICIIiII. 

WUl^  form  of  —  Holograph  will  executed 
abroad  —  Quebec  Civil  Code,  art,  7 — Locus 
regit  actum  —  Lew  rei  sita. 
See  Wnx.  46. 


LEX  FORI. 

1.  Contract  —  Lew  loci  —  Lex  fori  —  Fire 
insurance  —  Principal  and  agent  —  Payment 
of  premium  —  Interim  receipt  —  Repudiation 
of  ads  of  sub-agent. 

See  Insurance,  Fibe,  1. 

2.  Customs  duties  —  Lew  loci  —  Interest 
in  duties  improperly  levied  —  Mistake  of 
law  —  Repetition  —  Presumption  of  good 
faith  —  Arts.  1047,  1049  C,  C. 

See  Customs  Duties,  5. 


liEX  LOCI. 

1.  Contract  —  Lew  loci  —  Lew  fori  —  Fire 
insurance  —  Principal  and  agent  —  Interim 
receipt — Repudiation  of  acts  of  sub-agent. 

See  Insurance,  Fire,  1. 

2.  Customs  duties  —  Lew  fori* —  Interest 
on  duties  improperly  levied  —  Mistake  of  law 
— Repetition  —  Presumption  of  good  faith — 
Arts.  1047,  1049  C.  C, 

See  Customs  DtrriES,  5. 


LEX  REI  SITAE. 

1.  Action  —  Jurisdiction  to  entertain  — 
Mortgage  of  foreign  lands  —  Action  to  set 
aside  —  Secret  trust.] — ^A  Canadian  court 
cannot  entertain  an  action  to  set  aside  a  mort- 
gage on  foreign  lands  on  the  ground  that  it 
was  taken  in  pursuance  of  a  fraudulent 
scheme  to  defraud  creditors  of  the  original 
owner  through  whom  the  mortgagee  claimed 
title,  it  not  being  alleged  in  the  action,  and 
the  court  not  being  able  to  assume,  that  the 
law  of  the  foreign  country  in  which  the  lands 
were  situate  corresponded  to  the  statutory 
law  of  the  province  in  which  the  action  was 
brought.  Burns  v.  Davidson  (21  O.  R.  547) 
approved  and  followed. — Judgment  appealed 
from  (iSJ  Ont.  App.  R.  9)  reversed.  Purdom 
V.  Pavey  &  Co.,  xxvi.,  412. 

2.  Form  of  will  —  Holograph  will  executed 
abroad— Art,  7  C.  C.  locus  regit*  actum — Lex 
domicUii. 

See  Will,  4G. 


LIBEL. 

1.  Telegraph   message  —  Liability   of   com- 
pany —  Special  damages  —  Evidence  —  Ex- 
cessive damages  —  New  trial."] — The  declara- 
tion alleged :     1.    That  plaintiffs  were  whole-  ' 
f^le  and  retail   merchants  at  Halifax.     That  ! 
the  company  wrongfully,   falsely    and     mali-  ' 
cionsly,  by  their  telegraph  lines,  transmitted, 
sent  and  published  from  their  office  at  Hali- 
fax   to    their   ofiice    in    St.    John,    and    there 
caused  to  be  printed,   copied,   circulated  and 
published   the   false  and   defamatory  message  | 


following : — **  John  .  Silver  &  Co.,  wholesale 
clothiers,  of  Grenville  street,  have  failed;  lia- 
bilities heavy.''  2.  That  same  message  was 
caused  also  to  be  published  in  other  parts  of 
the  Dominion.  3.  That  the  company  agreed 
with  the  proprietor  or  publisher  of  the  St. 
John  "  Daily  Telegraph  "  newspaper,  and  en- 
tered into  an  arrangement  with  him,  whereby 
the  company  was  to  collect  and  transmit,  by 
their  telegraph  lines,  news  dispatches  to  said 
newspaper  from  time  to  time;  that  the  pub- 
lisher should  pay  for  all  such  messages,  and 
publish  them  in  his  newspaper,  and  that  m 
pursuance  of  said  agreement  the  company 
wrongfully,  maliciously,  and  by  means  of  said 
telegraph,  transmitted,  sent  and  published 
from  their  office  in  Halifax  to  their  office  in 
St.  John  and  there  falsely  and  m'alidously 
caused  to  be  written,  printed,  copied,  circu- 
lated and  published  the  above  message,  where- 
by many  customers  who  had  heretofore  dealt 
with  plaintiffs  ceased  to  do  so,  and  their  credit 
and  business  standing  and  reputation  were 
thereby  greatly  damaged.  It  was  proved  that 
the  telegram  published  in  the  morning  paper 
was  corrected  in  the  evening  edition ;  that  the 
publisher's  agreement  was  with  one  Snyder, 
an  officer  of  the  company,  to  furnish  him  news 
at  80  much  for  every  hundred  words,  but  that 
he  only  paid  for  such  as  he  used.  The  ori- 
ginal dispatch  was  not  produced.  The  only 
evidence  as  to  damage  was  of  two  witnesses, 
that  by  reason  of  the  publication  they  ceased 
to  do  business  with  the  plaintiffs  as  they  had 
previously  been  accustomed  to'  do.  This  evi- 
dence was  objected  to,  but  was  received.  The 
dealings  of  these  witnesses  with  plaintiffs  con- 
sisted in  selling  their  exchange  and  sometimes 
discounting  their  notes.  A  motion  for  non- 
suit was  refused,  and  the  jury  rendered  a 
verdict  for  the  plaintiffs  with  |7,000  dam- 
ages. Held,  reversing  the  judgment  appealed 
from  (2  Russ.  &  Geld.  17),  Taschereau  and 
Gwynne,  JJ..  dissenting.  1.  That  the  com- 
pany was  responsible  for  the  publication  of 
the  libel  in  question.  2.  That  the  damages 
were  excessive,  and  therefore  a  new  trial 
ought  to  be  granted.  Ritchie,  C.J.,  doubting, 
and  Henry,  J.,  dissenting. — Per  Taschereau 
and  Gwynne,  J  J.,  dissenting.  Assuming  the 
agreement  in  question  to  be  one  within  the 
scope  of  the  purposes  for  which  the  company 
was  incorporated,  and  that  Snyder  had  suf- 
ficient authority  to  enter  into  it  on  behalf  ot 
the  company,  the  evidence  established  that  the 
company  collected,  compiled  and  transmittea 
the  news  for  the  proprietor  of  the  newspaper, 
as  his  confidential  agents  and  at  his  request, 
and  that  they  were  not  responsible  for  the 
publication  by  the  proprietor  and  publisher  of 
said  news,  for  which  the  damages  were  award- 
ed. Held,  also,  per  Strong,  Jaschereau  and 
Gwynne.  J  J.  No  special  damages  having  been 
alleged  in  the  declaration,  the  evidence  as  to 
such  damages  having  been  objected  to,  was 
inadmissible,  and  therefore  a  new  trial  should 
be  granted.  Dominion  Telegraph  Co.  v.  Sil- 
ver, X..  238. 

2.  Newspaper  publication  —  Innuendoes — 
Mis-trial  —  Misdirection  —  Excessive  dam- 
ages —  New  trial.] — ^Action  for  libel  in  the 
following  article  published  in  defendant's 
paper: — **  The  McNamee-Mitchell  Suit.  In 
the  sworn  evidence  of  Mr.  McNamee,  defendant 
in  the  suit  of  McKenna  v.  MoNamec,  lately 
tried  at  Ottawa,  the  following  passage  occurs : 
*  Six  of  them  were  in  partnership  in  the  dry 
dock  contract  out  in  British  Columbia,  one  of 
whom  was  the  Premier  of  the  province.'    The 
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Premier  of  the  province  at  the  time  referred 
to  was  Hon.  Mr.  W.,  now  a  judge  of  the  Su- 
preme Court.  Mr.  W.'s  career  on  the  bench 
has  been  above  reproach.  His  course  has  been 
such  as  to  win  for  him  the  admiration  of 
many  of  his  old  political  enemies.  But  he 
owes  it  to  himself  to  refute  this  charge.  VVe 
feel  sure  that  Mr.  McN.  must  be  labouring 
under  a  mistake.  Had  the  statement  been 
made  ofE  the  stand  it  would  have  been  scouted 
as  untrue ;  but  having  been  made  under  the 
sanctity  of  an  oath  it  cannot  be  treated  light- 
ly, nor  allowed  to  "pass  unheeded.  — The  in- 
nuendoes alleged  were :— 1.  That  W.  corrupt- 
ly entered  into  partnership  with  McN.  while 
holding  oflBces  of  public  trust,  and  thereby  un- 
lawfully acquired  large  sums  of  public  money. 
2  That  he  did  so  under  the  cloak  of  his  pub- 
lic position,  and  by  'fraudulently  pretending 
that  he  acted  in  the  interest  of  the  Govern- 
ment. 3.  That  he  committed  criminal  of- 
fences punishable  by  law.  4.  That  he  con- 
tinued to  hold  his  interest  in  the  contract 
after  his  elevation  to  the  bench.  HeW,  that 
the  article  was  susceptible  of  the  first  of  the 
above  innuendoes,  but  not  of  the  others  which 
should  have  been,  but  were  not,  distinctly 
withdrawn  from  the  consideration  of  the  jury 
at  the  trial.— The  "jury  found  for  plaihtiflf, 
with  $2,500  damages.  Held,  per  Strong, 
Foumier,  Tasdhereau  and  Gwynne  JJ.,  that 
the  case  was  improperly  left  to  the  jury  but 
the  only  prejudice  sustained  by  the  defendant 
thereby  was  that  of  excessive  damages,  and 
the  verdict  might  stand  on  the  plaintiff  con- 
senting to  the  damages  being  reduced  to  $5(X). 
Held,  per  Ritchie,  C.J.,  that  there  had  been 
a  mis-trial,  and  the  consent  of  both  parties  to 
such  reduction  was  necessary.  Higgins  v. 
Walkem,  xvii.,  225.     . 

3.  Confidential  communication  —  False  in- 
formation —  Negligence  —  Damages  —  Arts, 
105S,  1054,  -^727,  C.  C.]— Persons  carrying  on 
a  mercantile  agency  'are  responsible  for  the 
damages  caused  to  a  person  in  business  when 
by  culpable  negligence,  imprudence  or  want  of 
skill,  false  information  is  supplied  concern- 
ing his  standing,  though  the  information  be 
communicated  confidentially  to  a  subscriber  to 
the  agency  on  his  application  therefor.  (M. 
L.  R.  5  Q.  B.  42  reversed.)  Cossette  v.  Dun, 
xviii.,  222. 

4.  Malice  —  Negligence  —  Manitoba  Act 
relating  to  newspapers  —  Deposit  of  decla- 
ration —  Publication  —  Joint  stock  company 
— Affidavit  —  Affirmation  —  Jury  disagree- 
ing —  Verdict  —  Pleading  —  Special  damages 
-^Loss  of  custom  —  50  Vict.  cc.  22  and  2S 
(3fan.)]— By  50  Vict.  c.  22,  s.  13  (Man.), 
"  The  Libel  Acft,*'  no  person  is  entitled  to  the 
benefit  thereof  imless  he  has  complied  with 
the  provisions  of  50  Vict.  c.  23,  "An  Act  re- 
specting newspapers  and  other  like  publica- 
tions." By  s.  1  of  the  latter  Act  no  person 
shall  print  or  publish  a  newspaper  until  an 
aflidavit  or  affirmation  made  and  signed,  and 
containing  such  matter  as  the  Act  directs,  has 
been  deposited  with  the  prothonotary  of  the 
Court  of  Queen's  Bench  or  Clerk  of  the  Crown 
for  the  district  in  which  the  newspaper  is  pub- 
lished;  by  s.  2  such  affidavit  or  affirmation 
shall  set  forth  the  real  and  true  names.  &c., 
of  the  printer  or  publisher  of  the  newspaper 
and  of  all  the  proprietors;  by  s.  0  if  the 
number  of  publishers  does  not  exceed 
4  the  affidavit  or  affirmation  shall  be  made 
by    all,  and    if    they    exceed    4    it    shall    be 


made  by  4  of  them;  and  s.  5  provides 
that  the  affidavit  or  affirmation  may  be 
taken  before  a  justice  of  the  peace  or  commis- 
sioner for  taking  the  affidavits  to  be  used  in 
the  Court  of  Queen's  Bench.  Held,  1.  That 
50  Vict.  c.  23  contemplates,  and  its  provisions 
apply  to,  the  case  of  a  corporation  being  the 
sole  publisher  and  proprietor  of  a  newspaper. 
— 2.  That  s.  2  is  complied  with  if  the  affidavit 
or  affirmation  states  that  a  corporation  is  the 
proprietor  of  the  newspaper  and  prints  and 
publishes  the  same.  Gwynne,  J.,  dissenting. 
—^,  That  the  affidavit  or  affirmation,  in  case 
the  proprietor  is  a  corporatign,  may  be  made 
by  the  managing  director.^ — 4.  That  in  every 
proceeding  under  s.  1  there  is  the  option  either 
to  swear  or  affirm,  and  the  right  to  affirm  is 
not  restricted  to  members  of  certain  religious 
bodies  or  persons  having  religious  scruples. — 
5.  That  if  the  affidavit  or  affirmation  pur- 
ports to  have  been  taken  before  a  commis^ 
sioner  his  authority  will  be  presumed  until 
the  contrary  is  shewn. — By  s.  11  of  the  Libel 
Act,  actual  malice  or  culpable  negligence  must 
be  proved  in  an  action  for  libel  unless  special 
damages  are  claimed.  Held,  that  such  malice 
or  negligence  must  be  established  to  the  stttis- 
faction  of  the  jury,  and  if  there  is  a  disagree- 
ment as  to  these  issues  the  verdict  cannot 
stand.  Held,  further,  that  a  general  allega- 
tion of  damages  by  loss  of  custom  is  not  a 
claim  for  special  damages  under  this  section. 
— Per  Strong,  J.  Where  special  damages  are 
sought  to  be  recovered  in  an  action  of  libel, 
or  for  verbal  slander  where  the  words  are 
actionable  per  se,  such  special  damage  must 
be  alleged  and  pleaded  with  particularity,  and 
in  case  of  special  damage  by  reason  of  loss  of 
custom  the  names  of  the  customers  must  be 
given,  or  otherwise  evidence  of  the  special 
damage  is  inadmissible. — Judgment  appealed 
from  (0  Man.  L.  R.  578)  affirmed.  Ashdown 
v.  Manitoba  "  Free  Press  '*  Co.,  xx.,  43. 

5.  Publication  in  newspaper  —  Defamatory 
plea — Incidental  demand  —  Excessive  damages 
— Reduction  of  verdict — New  trial-]  —  Dana- 
ages  were  assessed  by  a  jury  at  $6,000  for  a 
newspaper  libel  and  $4,000  additional  on  a 
further  libel  contained  in  a  defamatory  plea. 
Held,  on  appeal  from  the  Court  6f  Queen's 
Bench  (M.  L.  R.  4  Q.  B.  84),  that  the  dam- 
ages were  excessive ;  that  they  should  be 
reduced  to  a  total  of  |6,000,  and  in  the  event 
of  plaintiff's  refusal  to  accept  a  reduced  ver- 
dict for  that  amount  a  new  trial  should  be  al- 
lowed. Matt  Printing  Co.  v.  Laflamme,  Cass. 
Dig.   (2  ed.)   493. 

6.  Malice — Libellous  resolution  —  Summary 
dismissal  of  municipal  o3cial.] — ^A  resolution 
by  which  a  municipal  council  summarily  dis- 
missed an  official  without  any  previous  notice 
recited  that  he  had  conmiitted  a  serious  fault 
by  making  unfounded  charges  against  his  as- 
sistant;  that  he  was  charged  with  negligence 
towards  his  committee ;  that  he  without  cause, 
refused  to  recognize  his  assistant,  and,  by  his 
Conduct  tended  to  render  the  administration 
of  his  department  inefficient.  No  malicious 
motive  was  shewn  to  have  actuated  the  council 
in  passing  the  resolution.  —  Held,  that  there 
was  nothing  in  the  resolution  of  a  nature  to 
injure  the  official's  character  or  reputation. — . 
Judgment  appealed  from  (Q.  R.  6  Q.  B.  177) 
affirmed.  Davis  v.  City  of  Montreal,  xxvii., 
539. 

7.  Privileged  communication  —  Malice  — 
Charge  to  jury — Evidence.] — On  the  trial  of 


777 


LICENSES. 


778 


an  action  claiming  damages  for  a  libel  alleged 
to  be  contained  in  a  privileged  communication 
the  judge  charged  the  jury  as  to  privilege  and 
added  **  if  the  defendant  made  the  communica- 
tion bond  fide,  believing  it  to  be  true,  and  the 
privilege  existed  that  1  have  endeavoured  to 
explain,  then  there  would  be  no  action  against 
him."  Held,  that  plaintiff  was  entitled  to 
a  more  explicit  statement  of  the  law  on  a 
lK)int  directly  aiTecting  the  proof  of  an  issue 
the  burden  of  which  was  upon  him. — One  por- 
tion of  the  communication  containing  the  al- 
leged libel  might  be  read  as  importing  a  grave 
charge  against  the  plaintiff  or  as  an  innocu- 
ous statement  of  fact.  Held,  that  as  to  prove 
malice  the  w^riter's  knowledge  of  the  falsity  of 
the « fact  was  the  material  point  the  sense  in 
which  he  may  have  used  the  words  was  the 
governing  consideration. — ^The  judge's  charge 
was  not  open  to  objection  for  want  of  an  ex- 
plicit reference  to  pre-existing  unfriendliness 
between  the  parties  as  proof  of  malice  where 
the  only  evidence  of  unfriendliness  consisted 
of  hard  things  said  of  the  defendant  by  the 
plaintiff. — Judgment  appealed  from  (32  N.  S. 
Kep.  129)  affirmed,  Gwynne  and  Sedgewick, 
JJ.,  dissenting.    Oreen  v.  MUler,  xxxi.,  177. 

8.  Libel — Privilege — Proof  of  malice — Ad- 
missibility of  evidence  —  jklisdtrection — New 
trial.] — G.,  local  manager  for  Nova  Scotia  of 
the  Confederation  Life  Association,  of  which 
M.  had  been  a  local  agent,  wrote  to  Mrs.  Free- 
man, a  policy-holder,  the  following  letter :  "  I 
think  you  know  that  at  the  time  of  my  recent 
visit  to  Bridgetown  i  relieved  Mr.  O.  JS.  Miller 
of  our  local  agency.  As  you  and  your  hus- 
band have  evidently .  taken  a  kindly  interest 
in  Mr.  Miller,  I  might  say  to  you  without 
entering  into  details  as  to  the  causes  which 
compelled  me  to  take  this  action,  an  explana- 
tion of  which  would  hardly  be  appropriate 
here,  that  we  have  tried  for  a  considerable 
time  past  to  get  Mr.  Miller  to  attend  properly 
to  our  business,  and  that  it  was  only  because 
it  was  clearly  necessary  that  the  change  was 
made.  In  order  to  give  Mr.  Miller  an  oppor- 
tunity to  get  the  benefit  of  commissions  on  as 
much  outstanding  business  as  I  could,  I  left 
the  attention  of  certain  matters  in  Mr.  Mil- 
ler's hands  on  the  understanding  that  he  would 
attend  to  them  and  remit  to  me  as  our  repre- 
sentative. 1  now  find  that  he  has  collected 
money  which,  up  to  the  present  time,  we  have 
been  unable  to  get  him  to  report,  and  I  am 
told  that  he  is  doing  and  saying  all  he  can 
against  myself  and  the  company. .  The  receipt 
for  your  premium  fell  due  May  30th,  days 
of  grace  June  30th.  If  you  have  made  settle- 
ment of  the  premiuili  with  Mr.  Miller  your 
policy  will,  of  course,  be  maintained  in  force, 
and  we  shall  look  to  him  for  the  returns  in 
due  course ;  but  I  have  thought  that  it  would 
be  part  of  the  plan  Mr.  Miller  at  one  time 
declared  he  would  follow  in  order  to  cease  as 
much  of  our  business  as  possible,  that  he 
would  allow  your  policy  to  lapse  through  inat- 
tention. As  I  have  thought  that  you  would 
not  like  to  have  it  so  I  am  prompted  to  write 
you  this  letter  and  shall  be  glad  if  you  will 
advise  us  whether  or  not  you  have  made  set- 
tlement with  Mr.  Miller.  If  not,  what  is  3'our 
wish  in  regard  to  continuing  the  policy?"  In 
an  action  for  libel  it  was  shewn  that  he  had 
not  been  dismissed  from  the  agency  but  want- 
ed larger  commissions  in  continuing,  which 
were  refused,  and  that  he  was  not  a  defaulter 
but  was  dilatory  in  making  his  returns.  On 
the  trial  Mrs.  Freeman  gave  evidence,  subject 
to  objection,  of  her  understanding  of  the  letter 


as  imputing  to  M.  a  wrongful  retention  of 
money.  Held,  that  such  evidence  was  impro- 
perly received  and  there  was  a  miscarriage  of 
justice  by  its  admission. — The  judge  at  the 
trial  charged  the  jury  that  "if  the  meaning 
of  the  first  part  of  the  letter  is  that  he  dis- 
missed the  plaintiff,  and  you  decide  that  he 
did  not  dismiss  the  plaintiff,  and  it  was  not  a 
correct  statement,  that  is  malice  beyond  all 
doubt.  The  protection  which  he  gets  from  the 
privileged  occasion  is  all  gone.  He  loses  it 
entirely.  The  same  way  with  the  second  part. 
If  it  is  not  true  it  is  malicious  and  his  pro- 
tection is  taken  away."  Held,  that  this  was 
misdirection,  that  the  question  for  the  jury 
was  not  the  truth  or  falsity  of  the  statements, 
but  whether  or  not,  if  false,  the  defendant 
honestly  believed  them  to  be  true,  so  that  it 
was  misdirection  on  a  vital  point. — ^The  ma- 
jority of  the  court  were  of  opinion,  Girouard 
and  Davies,  JJ.,  contra,  that  as  defendant 
had  asked  for  a  new  trial  only  In  the  court 
below  this  court  could  not  order  judgment  to 
be  entered  for  him  and  a  new  trial  was  grant- 
ed.— Judgment  of  the  Supreme  Court  of  Nova' 
Scotia  (35  N.  S.  Rep.  117)  reversed.  Green 
V.  Miller,  xxxiii.,  193. 

9.  Malicious  prosecution — Letispendency—- 
Interruption  of  prescription — Arts.  2262,  2267 
C.  C. 

See  Limitation  of  Actions,  6. 

10.  Newspaper  article  —  Fair  commeni-- 
Public  affairs  —  Justification — Pleading — Re- 
jection of  evidence — Verdict, 

See  New  Trial,  33. 

11.  Slander  —  Privileged  statements— Pub- 
lic interest  —  Charging  corruption  against 
political  candidate— y/ustifi^atton—  Challenge 
to  sue — Costs. 

See  Posts.  47. 


UCENSES. 

1.  Constitutional  law  —  Powers  of  provin- 
cial legislatures— Direct  taxation — Manufac- 
iuring  and.  trading  licenses  —  Di^trtbutton  of 
taxes — Uniformity  of  taxation — 55  <xj)b  ViCt. 
0.  10  and  56  Vict.  c.  15  «??«.) —5.  i^..^. 
Act  1861.] — The  provisions  of  oo  &  5b  ViCt. 
c.  10  (Que.),  as  amended  by  50  Vict.  c.  lo, 
do  not  involve  a  regulation  of  trade  and  com- 
merce, and  the  license  fee  thereby  imposed  is 
a  direct  tax  and  intra  vires  of  the  legislature ; 
the  license  required  to  be  taken  out  by  the 
statute  is  merely  an  incident  to  the  collection 
of  the  tax  and  does  not  alter  its  character. — 
Where  a  tax  has  been  imposed  by  competent 
legislative  authority,  the  want  of  uniformity 
or  equality  in  the  apportionment  of  the  tax 
is  not  a  ground  sufficient  to  justify  the  courts 
in  declaring  it  'unconstitutional.  Bank  of 
Toronto  v.  Lambe  (12  App.  Cas.  575)  fol- 
lowed. Attorney-General  v.  The  Queen  Ins. 
Co.  (3  App.  Cas.  1090)  distinguished.— Judg- 
ment appealed  from  (Q.  R.  5  S.  C.  355)  af- 
firmed.    Fortier  v.  Lambe,  xxv.,  422. 

2.  License  to  sell  lands — Nova  Scotia  Pro- 
bate Act  —  R.  8.  N.  S.  (5  ser.)  c.  100;  51 
Vict.  {N.S.)  c.  26  —  Executors  and  adminis- 
trators— Estoppel  —  Res  judicata.] — An  exe- 
cutrix obtained  from  the  Probate  Court  a 
license  to  sell  real  estate  of  a  deceased  testa- 
tor for  the  payment  of  his  debts.     Judgment 
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cfreditors  of  the  devisees  moved  to  set  aside 
the  license,  but  failed  on  their  motion,  and 
again  in  appeal.  The  lands  were  sold  under 
the  license  and  the  executrix  paid  part  of  the 
priqe  to  the  judgment  creditors,  and  they  re- 
ceived the  same  knowing  the  moneys  to  have 
been  proceeds  of  the  sale  of  the  lands.  After- 
wards the  judgment  creditors,  still  claiming 
the  license  to  be  null,  issued  execution  against 
the  lands,  and  the  purchaser  brought  an  ac- 
tion to  have  it  declared  that  the  judgment 
was  not  a  crharge  thereon.  Held,  that  the 
judgment  upon  the  motion  to  set  aside  the 
license  was  conclusive  against  the  judgment 
creditors,  and  they  were  precluded  thereby 
from  taking  collateral  proceedings  to  charge 
the  lands  affected  upon  grounds  invoked  or 
which  might  have  been  invoked  *  upon 
the  motion.  Held,  further,  that  the  judgment 
creditors,  by  receiving  payment  out  of  the 
proceeds  of  the  sale,  had  elected  to  treat  the 
license  as  having  been  regulai'ly  issued,  and 
were  estopped  from  attacking  its  validity  in 
answer  to  the  action.  (27  N.  S.  Hep.  384 
affirmed.)      Clark  v.  Jfhinney,  xxv.,  (533. 

3.  Mining  lato  —  Royalties  —  Dominion 
Lands  Act — Publication  of  regulations — Re- 
newal of  license — Payment  of  royalties — Vol- 
untary payment — R.  S.  C,  c.  5^,  ss.  90,  91.] — 
The  •*  exclusive  right "  given  by  a  mining 
license  issued  under  the  Dominion  Lands  Act, 
is  exclusive  only  against  quartz  or  hydraulic 
licenses  or  owners  of  surface  rights  and  not 
against  the  Crown.  Taschereau  and  Sedge- 
wick,  J  J.,  dissenting. — The  provision  in  s.  91 
of  the  Dominion  Lands  Act  that  regulations 
made  thereunder  shall  have  effect  only  after 
publication  for  four  successive  weeks  in  the 
Canada  Gazette  means  that  the  regulations  do 
not  come  into  force  on  publication  in  the  last 
of  the  four  successive  issues  of  the  Gazette,  but 

t  only  on  the  expiration  of  one  week  therefrom. 
Thus  where  they  were  published  for  the  fourth 
time  in  the  issue  of  4th  September,  they  were 
not  in  force  until  the  11th  and  did  not  affect 
a  license  granted  on  9th  September.^-One  of 
the  regulations  of  1889  was  that  "  the  entry 
of  every  holder  of  a  grant  for  placer  mining 
had  to  be  renewed  and  his  receipt  relinquished 
and  replaced  every  year."  Held,  per  C.  J. 
and  Girouard  and  Davies,  J  J.,  reversing  the 
judgment  of  the  Exchequer  Court  (7  Ex.  C. 
R.  414),  Sedgewick,  J.,  contra,  that  the  new 
entry  and  receipt  did  not  entitle  the  holder  to 
mine  on  the  terms  and  conditions  in  his  origi- 
nal grant  only,  but  he  did  so  subject  to  the 
terms  of  any  regulations  made  since  such 
grant  was  issued. — The  new  entry  cannot  be 
made  and  new  receipt  given  until  the  term  of 
the  grant  has  expired.  Therefore,  where  a 
grant  for  one  year  was  granted  in  December, 
1896,  and  in  August,  1897,  the  renewal 
license  was  given  to  tlie  miner,  such  renewal 
only  took  effect  in  December^  1897,  and  was 
subject  to  regulations  made  m  September  of 
that  year. — Regulations  in  fprce  when  a  li- 
cense issued  were  shortly  after  cancelled  by 
new  regulations  imposing  a  smaller  royalty. 
Held,  that  the  new  regulations  were  substi- 
tuted for  the  others  and  applied  to  said  license. 
The  Kingx.  Chappcllc;  The  King  v.  Carmack; 
The  King  v.  Tweed,  xxxii.,  58G. 

The  Privy  Counc'il  granted  leave  for  appeal 
and  cross-appeal  on  4th  March,  1903.  See 
Can.  Gaz.  vol.  xl.,  p.  569. 

4.  Tax  on  traders — Residents  and  non-resi- 
dents— Discrimination — Ultra  vires — 33  Vict. 
C.4  {N.B.) 

See  Municipal  Cobporation.  1. 


5.  Fishing  permit — Regulation  of  fisheries 
— Navigable  streams  —  Riparian  otoners — 31 
Vict,  c.  60  (i>.) 

See  Fisheries,  2. 

6.  Cutting  timber — Grant  of  lands  subject 
to  license. 

See  Title  to  Land,  128. 

7.  To  cut  timber — Rights  of  licensees — Do- 
minion Lands  Act,  1879. 

See  Crown,  85. 

8.  Market  by-law  —  Prohibitory  fees — Re- 
straint of  trade — Legislative  jurisdiction. 

See  Constitutional  Law,  54.       ^ 

9.  License  to  street  railway  car — Payment 
for  horse  car  —  By-law  —  Tax  on  working 
horses. 

See  Assessment  and  Taxes,  12. 

10.  License  to  cut  timber — Disputed  terri- 
tory— Dominion  license  —  Orders-in-councU — 

Warranty  of  title — Breach  of  contract. 
See  Crown,  92. 

11.  Sale  of  liquor — Charter  of  city — Cumu- 
lative taxes — Special  tax — Validity  of  by-law. 

See  Municipal  Corporation,  4. 

12.  License  to  enter  lands  —  Trespass  — 
Damages  —  Easement  —  Equitable  interest — 
Municipal  by-law — Notice. 

See  Municipal  Corporation,  89. 

13.  Constitutional  law — Municipal  corpora- 
tion— Powers  of  legislature — License — Mono- 
poly— Highways  and  ferries — Tolls — Ferry — 
Disturbance  of  licensee  —  Club  associations, 
companies  and  partnerships — North-West  Ter- 
ritoties  Act,  R.  S.  C.  c.  oO,  ss.  16  and  ^4 — 
B.  N.  A.  Act,  s.  9i,  s.-ss.  ti,  10  and  lo—Rcv. 
Ord.  ^.  W.  T.  {1666)  c.  ^6—N.  W,  Ter.  Ord. 
No.  7  of  1691-9^,  s.  4- 

See  Municipal  Corporation,  170. 

14.  Sale  of  drugs  —  "  Quebec  Pharmacy 
Act  " — Suit  for  jotnt  penalties. 

See  Statute,  36. 

15.  Sale  of  Crown  lands — Timber  licenses — 
Suspensive  condition  —  Location  tickets — Re- 
newal of  licenses. 

See  Crown,  95. 

And  see  Crown  Lands  '—  Liquor  Laws — 
Mines  and  Minerals — Municipal  Cor- 
porations— Timber  Limits. 
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1.  Workman's  lien  for  cost  of  labour  and 
materials — Action  of  detinue.] — W.  left  with 
C.  a  chronometer  for  repairs.  C,  after  tak- 
ing it  to  pieces,  found  detent  spring  much 
rusted,  and  sent  it  to  Boston  to  have  it  made 
right.  W.  offered  C.  $25.50  for  his  work,  but 
C.  said  he  would  not  deliver  the  chronometer 
until  full  charges,  $47,  were  paid.  W.  there- 
upon sued  C.  to  recover  possession  and  use  of 
his  chronometer.  The  evidence  as  to  the  con- 
tract was  conflicting,  and  the  trial  judge 
Charged  the  jury,  as  a  matter  of  law,  that 
even  if  defendant's  version  were  correct  as  to 
the  orders  given  him  by  plaintiff  in  reference 
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to  putting  the  instrument  in  order,  plaintiff 
was  entitled  to  recover,  because  such  order  or 
instructions  would  give  no  authority  to  send 
the  instrument  to  a  foreign  country  to  have 
any  portion  of  the  work  done ;  and  that,  if  it 
was  so  sent,  no  lien  would  exist  in  defendant's 
favour  of  the  value  of  the  work  without  spe- 
cial instructions  or  plaintiff's  consent;  that 
no  such  order  or  consent  was  shewn  in  the 
evidence,  and  that  cfonsequently  no  lien  ex- 
isted. The  jury,  however,  found  a  verdict  for 
defendant,  stating  that  they  had  adopted  the 
defendant's  statement  as  to  the  authority  and 
instructions  he  had  received  from  the  plaintiff 
in  regard  to  the  instrument  when  it  was  left 
with  the  defendant.  A  rule  for  a  new  trial 
was  discharged  on  application  to  the  Supreme 
Court  of  Nova  Scotia.  Held^  athrming  the 
judgment  appealed  from  (2  U.  &  C.  47),  that 
the  rule  nisi  for  a  new  trial  was  properly  dis- 
charged, and  that  as  no  fault  was  found  with 
the  work  done  and  the  amount  demanded  was 
not  exorbitant,  the  respondent  had  a  lien  until 
his  charges  were  paid.  Webber  v.  Cogstcell^ 
ii.,  15. 

2.  Vendor^s  lien — Sale  of  land — A'o^ice.] — 
W  S.  agreed  to  transfer  his  timber  limits  to 
W.  A.  S.  in  case  the  latter  should,  within 
two  years,  pay  off  a  mortgage  to  K.  and  other 
liabilities,  and  in  case  W.  S.  was  obliged  to 
pay  any  of  such  liabilities  he  was  at  liberty 
to  sell  such  portion  of  said  limits  as  would 
recoup  him.  At  the  same  time  W.  S.  wrote 
to  R.,  authorizing  him  to  transfer  to  W.  A.  S. 
said  lands  which  he  held  as  security  on  pay- 
ment of  his  claim.  R.  assigned  his  claim  and 
the  limits  to  B.  who,  by  agreement  with  W. 
A.  S.  and  the  executors  of  \\.  S.  continued  to 
carry  on  the  lumber  business  formerly  owned 
by  W.  S.  Certain  of  the  liabilities  of  W.  S. 
not  having  been  paid  his  estate  claimed  a  ven- 
dor's lien  on  siich  limits,  and  relied  on  the 
letter  to  R.,  and  on  notice  to  an  attorney  who 
prepared  the  agreement  with  B.  to  establish 
notice  of  lien  in  B. — Held,  affirming  the  judg- 
ment appealed  from  (5  O.  R.  1),  that  even  if 
such  lien  existed  B.  could  not  be  said  to  be 
affected. with  notice  of  it.  Scott  v.  Benedict, 
xiv.,  735. 

3.  MaieriaU  for  railtoay  construction  and 
operation — Receiver  in  possession — Priority — 
jS  d  4  Vict.  c.  J,9  {Que.)—U  d  1,5  Vict.  c. 
4^ — Prtvilegcd  claim  —  Unpaid  vendor — Im- 
moveables by  destination  —  Arts.  1973,  1996, 
199S,  2009,  2011  a.  C.  —  Current  earnings- 
Current  expenses.] — In  virtue  of  a  trust  con- 
veyance granting  a  first  mortgage  executed 
under  43  &  44  Vict.  c.  49,  and  44  &  45  Vict. 
c.  43  (Que.),  the  trustees  took  possession  of 
a  railway.  In  actions  against  the  trustees  in 
possession,  by  appellants  for  the  price  of  cars 
and  rolling  stock  used  for  operating  the  road, 
and  for  work  done,  and  materials  delivered 
to  the  company  after  the  trust  deed,  but  be- 
fore trustees  took  possession.  Held,  1,  af- 
firming the  judgments  appealed  from  (M.  L. 
K.  6  Q.  B.  77,  91),  that  the  trustees  were  not 
liable.  2.  That  the  appellants  lost  their  pri- 
vilege of  unpaid  vendors  of  the  cars  and  roll- 
ing stock  as  against  the  trustees,  because  such 
privilege  Cannot  be  exercised  when  moveables 
become  immoveable  by  destination,  as  was  the 
result  with  regard  *  to  the  cars  and  rolling 
stock  in  this  case,  and  the  immoveable  to 
which  the  moveables  are  attached  is  in  the 
possession  of  a  third  party  or  is  hypothecated. 
3.  But  even  considered  as  moveables  such  cars 
and  rolling  stock  became  affected  and  charged 


by  virtue  of  the  statute  and  mortgage  made 
thereunder  as  security  to  the  bondholders,, 
with  priority  over  all  other  creditors,  includ- 
ing the  privileged  unpaid  vendors.  —  Per 
Gwynne,  J.,  the  appellants  might  be  entitled 
to  an  equitable  decree,  framed  with  due  regard 
to  other  necessary  appropriations  of  income 
in  accordance  with  the  provision  of  the  trust 
indenture,  authorizing  payment  by  the  trus- 
tees **  of  all  legal  claims  arising  from  the  oper- 
ation of  the  railway  including  damages  caused 
by  accidents  and  all  other  charges,"  but  such 
a  decree  could  not  be  made  in  the  present 
action. — Per  Strong,  J.  Quare,  Whether  the 
principle  as  to  the  applicability  of  current 
earnings  to  current  expenses,  incurred  either 
whilst  or  before  a  railway  comes  under  the 
control  of  the  court  by  being  placed  at  the 
instance  of  mortgagees  in  the  hands  of  a  re- 
ceiver in  preference  to  mortgage  creditors 
whose  security  has  priority  of  date  over  the 
obligation  thus  incurred  for  working  expenses 
should  be  adopted  by  courts  in  this  country? 
W'allbridge  v.  Farwell;  Ontario  Car  and 
Foundry  Co.  v.  Farwell,  xviii.,  1. 

4.  Advances  to  get  out  timber — Priority — 
Account.] — Defendant  (B.)  and  plaintiffs  (S. 
&  Co.)  entered  into  a  written  agreement  with 
J.  G.,  a  lumberer  then  manufacturing,  under 
a  contract  to  whom  B.  had  already  made  ad- 
vances of  nearly  $4,000  for  that  purpose,  and 
\>as  to  complete  his  advance  to  $4,000;  and  to 
enable  G.  to  go  on  S.  &  Co.  undertook  to  ad- 
vance him,  on  his  own  drafts,  drawn  on  B., 
$7,000,  **or  so  much  as  with  the  $4,000  would 
put  the  timber  on  track  of  railway  free  of  all 
Claims.**  B.  was  then  to  furnish  money  to 
convey  the  timber  so  got  out  to  Quebec ;  S.  & 
Co.  to  have  a  first  lien  for  their  advances, 
commission  and  interest.  Subject  to  this  lien, 
B.  was  to  have  the  sale  of  the  timber  and  to 
repay  himself  out  of  the  proceeds,  and  the 
balance,  if  any,  was  to  be  paid  over  to  McC. 
The  declaration  set  forth  1.  that  there  was  a 
balance  of  $8,000  due  upon  the  whole  of  their 
advances,  and  that  for  that  amount  S.  &  Co. 
had  a  right  to  look  to  B. ;  2.  that  B.  had  ap- 
propriated to  his  own  use  timber  of  the  value 
of  $8,000,  upon  which  S.  &  Co.  under  the  agree- 
ment, had  a  first  lien  for  $8,000,  and  that  B. 
was  bound  to  pay  S.  &  Co.  $8,000,  of  which 
they  had  been  so  deprived. — At  the  trial  Mere- 
dith, C.  J.,  found  (1)  that  S.  &  Co  had  made 
advances  to  G.  to  the  extent  of  $23,881.83,  for 
manufacturing  the  timber  and  its  conveyance 
to  Quebec,  for  re-payment  of  which  out  of  the 
proceeds  they  had  a  first  lien.  (2)  That  after 
the  timber  reached  Quebec,  part  was  sold  by 
S.  &  Co.,  that  they  received  $18,000,  and  that 
there  remained  $900  of  the  price  due  by  the 
purchasers.  (3)  That  thus,  when  action  was 
brought,  there  was  $4,161  due  S.  &  Co.,  bal- 
ance of  their  advances.  (4)  That  of  the  tim- 
ber brought  down  B.  received  and  convert- 
ed to  his  own  use  timber  of  the  value  of 
$4,322.93.  (5)  That  for  the  value  of  this  tim- 
ber B.  was  accountable  to  S.  &  Co.  under  the 
agreement,  there  being  no  personal  liability 
whatever  from  him  to  them  for  the  advances. 
(0)  That  B.  was  entitled  to  deduct  from  this 
sum  $2,309.92,  money  laid  out  by  him  for  S. 
&  Co.'s  benefit,  and  that  for  the  balance,  $2,- 
012,  S.  &  Co.  were  entitled  to  judgment.  (7) 
Further,  while  admitting  that  the  convention- 
al lien,  to  which  B.  was  a  party,  was  limited 
to  the  advances  made  by  S.  &  Co.  towards 
manufacturing  the  timber  and  its  delivery  on 
the  track,  the  Chief  Justice  held  that  they 
had  a  common  law  lien  for  their  expenditure 
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iu  bringing  the  timber  to  Quebec;  and  on  this 
ground,  no  attempt  having  been  made  to  shew 
what  part  of  the  advance  went  for  one  object 
and  what  part  for  the  other,  considered  them 
entitled  to  priority  over  defendant's  expendi- 
ture for  the  whole  of  their  own.  The  Queen's 
Bench  affirmed  the  judgment  and,  on  appeal, 
B.  contended: — 1.  That  S.  &  Co.  retained  a 
portion  of  the  timber  for  which  they  had  not 
accounted ;  2.  That  contrary  to  agreement  the 
advances  had  not  been  made  on  drafts  drawn 
on  B.  who  was  therefore  prevented  from 
establishing  and  controlling  advances ;  3.  That 
$3,500  had  been  sent  by  B.  to  G.  to  pay 
freight,  and  this  should  have  been  credited  to 
B.,  although  it  appeared  that  G.  did  not  ac- 
count for  it  and  S.  &  Co.  were  not  aware  of 
its  having  been  advanced;  4.  That  S.  &  Co.'s 
alleged  advances  were  not  established  by  evi- 
dencfe. — ^The  judgment  api)ealed  from  was  re- 
versed, Ritchie,  C.J.,  and  Henry,  J.,  dissent- 
ing, and  it  was  Held,  per  Strong,  J. — The  ad- 
vances not  having  been  made  in  manner  pre- 
scribed, on  G.'s  bills  drawn  on  defendant,  and 
defendant  being  thus  deprived  of  the  power 
to  control  the  amount  of  advances,  and  there 
being  no  proof  that  the  defendant  ever  ac- 
quiesced in  a  departure  from  the  mode  of  mak- 
ing the  advances  prescribed  by  the  agreement, 
or  waived  his  strict  rights  under  it,  plaintiffs 
were  not  entitled  to  the  prior  lien  which  the 
agreement  provided  for  in  case  the  money  to 
be  furnished  by  them  was  advanced  according 
to  the  terms  of  the  agreement.  The  defendant 
had  therefore  a  right  to  retain  an  amount  out 
of  the  proceeds  of  the  timber  equivalent  at 
least  to  his  advance  of  $4,000. — Per  Strong, 
Fournier  and  Gwj-nne,  J  J.  The  defendant 
was  also  entitled  to  the  $3,500  advanced  to 
G.  for  the  purpose  of  paying  the  railway 
charges,  G.  being  the  propei;  person  to  be  en- 
trusted with  the  funds,  and  no  negligence  be- 
ing imputed  to  the  defendant,  who  advanced 
the  money  to  carry  out  his  agreement.  Fur- 
ther, plaintiff's  action  ought  to  be  dismissed 
on  the  ground  that  they  had  failed  to  account 
for  the  timber  which  came  to  their  hands,  or 
to  prove  the  advances  which  they  claimed  to 
have  made,  licw  v.  Hhortrecd,  Cass.  Dig. 
(2  ed.;    500. 

5.  Mechanics'  lien  —  Lapse  of  time  limited 
— Action  against  prior  mortgagee  —  R.  S.  O. 
c.  120.]— The  90  days  limited  by  the  Me- 
chanics' Lien  Act  (R.  S.  O.  c.  120,  s.  21)  for 
commencement  of  proceedings  to  enforce  the 
lien  applies  to  an  action  or  proceeding  against 
a  mortgagee  or  other  person  claiming  an  in- 
terest in  the  lands,  and  it  is  the  same  whether 
proceedings  have  or  have  not  been  previously 
taken  against  the  owner  within  the  90  days. — 
The  assignee  of  a  mechanics'  lien  brought  ac-  | 
tion  against  the  owner  and  a  prior  mortgagee,  i 
which  was  dismissed  as  against  the  mortgagee  I 
for  non  pros.,  and  judgment  recovered  estab- 
lishing the  lien  against  the  owner.  This  ac- 
tion was  then  taken,  after  more  than  00  daj's 
from  filing  the  lien,  for  declaration  of  pri- 
ority over  the  prior  mortgagee  to  the  extent 
that  the  work  increased  the  selling  value  of 
the  land.  Held,  atfirming  the  judgment  ap- 
pealed trom  (sub-nom.  Bank  of  Montreal  v. 
Haffner,  10  Ont.  App.  R.  502),  that  the  lien 
had  ceased  to  exist  as  against  the  mortgagee. 
Bank  of  Montreal  v.  Worsicick,  Cass.  Dig.  (2 
ed.)   520. 

G.  Registration  —  Materials  supplied  to 
contractor  —  Payment  by  promissory  note  — 
Suspension  of  lien  —  Waiver.] — E.  supplied 


a  contractor  with  materials  for  building  a 
house  for  W.  and  took  the  contractor's  note 
for  $1,100  at  thirtv  days,  which  was  discount- 
ed but  dishonoured  at  maturity.  £.  took  it  up 
and  registered  a  mechanics'  lien  against  the 
property  of  W.  While  the  note  was  running, 
W.  paid  the  contractor  $500  and  afterwards 
$(300  more.  In  an  action  to  enforce  the  lien : 
HeltL  affirming  the  judgment  appealed  from 
(2  B.  C.  Rep.  82),  that  as  the  lien  was  sub- 
pended  during  the  currency  of  the  note  it  was 
absolutely  gone,  there  being  nothing  in  the 
Lien  Act  to  shew  that  it  could  be  abandoned 
for  a  time  only,  and  this  result  would  follow 
even  if  part  of  the  amount  only  had  been  paid 
to  the  contractor.  Edmonds  v.  Tiernan,  xxi., 
40G. 

7.  Advances  to  insolvent  railway  company 
— Pledge  of  railway  property  —  Anterior 
creditors  —  Fraudulent  preference  —  Opposi- 
tion afin  de  conserver  —  Opposition  afin  de 
charge  —  Registration  —  Priority  —  Arf«. 
419,  1972f  1977,  2015  d  2094  C,  C— Appeal— 
i/ttri«tfictton-.  J -Respondent  recovered  judgn^t 
against  the  M.  &  S.  Uy.  Co.  for  $ti75  and 
costs  and  issued  a  writ  of  venditioni  exponas 
against  the  railway  property.  Appellants, 
who  were  in  possession  and  working  the  rail- 
way, claimed  possession  of  the  railway  pro- 
perty pledged  to  them  by  written  agreement 
for  disbursements  they  had  made  on  it,  and 
tiled  an  opposition  afin  de  charge  for  $35,000 
which  respondent  contested  on  grounds  of 
fraudulent  preference  and  informality  of  the 
lease  or  pledge.  The  agreement  was  between 
the  M.  At  S.  Ry.  Co  and  the  appellant,  and 
stated  that  "  the  M.  &  S.  Ry.  Co.  was  burth; 
ened  with  debts  and  had  neither  money  nor 
credit  to  place  the  road  in  running  order,  &c." 
The  Superior  Court  (affirmed  by  the  Court  of 
Queen's  trench),  dismissed  the  opposition. — 
Respondent  moved  to  quash  an  appeal  on  the 
ground  that  the  original  juagmeut  was  the 
only  matter  in  controversy  and  was  insuffici- 
ent in  amount.  The  Supreme  Court  without 
deciding  the  question  of  jurisdiction,  dismissed 
the  appeal  on  the  merits,  and  Jtield,  1.  That 
such  an  agreement  must  be  deemed  in  law  to 
have  been  made  with  intent  to  defraud  and 
was  void  as  to  anterior  creditors  of  the  M. 
&  S.  Ry.  Co. — 2.  That  as  the  agreement  grant- 
ing the  lien  or  pledge  affected  immoveable  pro- 
perty and  had  not  Deen  registered  it  was  void 
against  anterior  creditors  of  the  M.  &  S.  Ry. 
Co. — 3.  That  art.  419,  C.  C,  does  not  give  to 
a  pledgee  of  an  immoveable  who  has  not  reg- 
istered his  deed  a  right  of  retention  as  against 
the  pledger's  execution  creditors  for  the  pay- 
ment ot  his  disbursements  on  the  property 
pledged,  but  the  pledgee's  remedy  is  by  an 
opposition  afin  de  conserver  to  be  paid  out  of 
the  proceeds  of  the  judicial  sale.  Great  East- 
ern Ry.  Co.  V.  Lambe,  xxi.,  431. 

8.  Builder's  privilege  —  Arts.  1695,  2013, 
210S  C.  C.  —  Expertise  —  Prods  verbal  — 
Error  in  valuation  —  Art.  SSS,  et  seq,,  V.  C 
P^] — An  expert,  appointed  under  art.  2013, 
C.  C,  to  secure  a  builder's  privilege  on  an  im- 
moveable is  not  required  to  give  notices  of  his 
proceedings  to  the  proprietor's  creditors,  such 
proceedings  not  being  regulated  by  arts.  333, 
ct  seq.,  C.  C.  P. — It  is  sufficient  for  such  an 
expert  to  state  in  his  second  proofs  verbal, 
made  within  the  six  months  of  the  completion 
of  the  works,  that  the  works  in  question  had 
been  executed,  and  had  given  to  the  immove- 
able the  additional  value  fixed  by  him.  If  an 
expert    includes   in   his   valuation    works    for 
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which  the  builder  had  by  law  no  privilege, 
such  error  will  not  be  a  cause  of  nullity,  but 
will  only  entitle  interested  parties  to  a  reduc- 
tion of  the  valuation.  The  judgment  appealed 
from  (Q.  K.  1  Q.  B.  330)  was  affirmed. 
Dufresne  v.  Prifoniaine;  ValUe  v.  PrSfon- 
taine,  xxi.,  607;  also  Hamilton  v.  Pr6fon- 
taine;  Fortier  v.  Pr^fontaine,  xxi.,  630  (note.) 

9.  Cansiffnment  of  goods  against  supplies 
advanced  —  Sale  of  fish  in  storage  —  Part 
delivery  —  Right  to  hold  for  unpaid  purchase 
money  —  Trover. 

See  Bailment. 

10.  Fraudulent  foreclosure  and  sale  —  Pos- 
session —  Sale  to  bond  fide  purchaser  —  ^^i*** 
to  redeem  —  Privilege  on  proceeds  of  sale. 

See  Limitations  of  Actions,  24. 

11.  Written  contract  —  Parol  agreement — 
Work  and  labour  done — Security. 

f  See  Evidence,  221. 

12.  License  or  lease  —  Working  mine  on 
royalty  —  8  Anne  c.  i-^,  s.  1 — Construction  of 
deed. 

See  Mines  and  Minerals,  3. 

13.  Banking  Act  —  Warehouse  receipts  — 
Realizing  collateral  —  Distribution  of  sur- 
plus. . 

See  Banks  and  Banking,  115. 

14.  Halifax  Assessment  Act,  1883  —  Pri- 
ority —  Mortgage  made  before  Act. 

See  Assessment  and  Taxes,  59. 

13.  IJote-holders  —  Insolvent  bank — Claim 
on  assets  —  R.  S.  C.  c.  120. 

'  See  Ck)NSTiTUTiONAL  Law,  80. 

16.  Reversion  of  toll  bridge  —  Liability  of 
Province  of  Canada  —  B.  N.  A.  Act,  1867, 
s.  Ills  Vict.  c.  90  {Can.)— Indemnity  — 
Remedial  process  —  Vendor's  lien. 

See  Statute,  154. 

17.  Mandate  —  Agency  —  Consignment  of 
goods  —  Pledge  —  t  actor  —  Right  of  action. 

See  Partnership,  43. 

18.  Banks  and  banking  —  Advances  on  se- 
curity —  Chattel  mortgage  —  Insolvent  debt- 
or— Bank  Act,  74 — Conversion. 

See  Banks  and  Banking,  21. 

And  see  Assignments — Banks  and  Bank- 
ing— Bill  of  Sale — Chattel  Mortgage 
— Mortgage. 


XJEUTENANT-GOVERNOB. 

Representative  of  the  Queen  —  Provincial 
Government. ] — The  Lieutenant-Governor  of  a 
province  is  as  much  the  representative  of  Her 
Majesty  the  Queen  for  all  purposes  of  provin- 
cial i^overnment  as  the  Governor-General  him- 
self IS  for  all  purposes  of  the  Dominion  Gov- 
ernment.— Judgment  appealed  from  (4  Ex. 
C.  R.  151)  affirmed.  Attorney-General  of 
Canada  v.  Attorney-General  of  Ontario,  xxiii., 
458. 

And  see  Constitutional  Law,  44. 


/ 


I.IFE  ESTATE. 


Construction  of  toill  —  Death  without  issue 
— Executory  devise  over  —  Conditional  fee — 
Estate  tail. 

See  Will,  17. 


IiIFE  INSURANCE. 

See  Insurance,  Life. 


IiIGHT  AND  AIR. 

Boundary  line  —  Windows  overlooking  ad- 
joining land — Waiver. 

See  Title  to  Land.  41. 


IilMITATIONS  OF  ACTIONS. 

1.  Interpretation  op  Statute,  &c.,  1-5. 

2.  Operation  of  Statute,  &c.,  6-20. 

3.  Pleading,  21-23. 

4.  Possession,  24-36. 

5.  Other  Cases,  37-40. 


1.  Interpretation  of  Statute,  &c. 

1.  Interpretation  of  statute  —  3  d  4  Wm. 
IV.,  c.  4^—€.  S.  N.  B.  c.  84,  s.  40;  c  85,  ss. 
1  d   6 — Covenant   in  mortgage — Payment   by 

I  co-obligor.] — J.   H.   borrowed  $4,000  from  C. 

,  on  27th  September,  1850,  at  which  date  J.  H. 
&  J.  W.  Rave  their  joint  and  several  bond  to 
C.,  conditioned  for  the  re-payment  in  five  years, 
with  interest  quarterly,  and  to  secure  pay- 
ment two  mortgages  were  given :  by  J.  U. 
and  wife  on  XL's  wife's  property,  and  by  J. 
\V.  and  wife  on  W.'s  property.  Neither  party 
executed  the  mortgage  of  the  other.  The  mort- 
gage from  J.  W.  contained  a  provision  that 
upon  re-payment  of  £1,000,  with  interest,  ac- 
cording to  the  condition  of  the  bond,  by 
J.  W.  and  J.  H.,  then  said  piortgage  should 
be  void ;  a  similar  provision  being  in- 
serted in  the  other  mortgage.  The  bond 
and  mortgages  were  assigned  to  L.  in  1870, 

'  and  the  principal  money  was  never  paid. 
J.  W.  died  in  1858,  and  devised  all  his  re- 
siduary real  estate,  including  the  lands  mort-» 
gaged  to  G.  W.  and  others.  J.  W.  was,  and, 
since  his  death,  respondents  have  been,  in 
possession  of  the  premises  so  mortgaged  by 
J.  W..  Neither  J.  W.,  nor  any  person  claim- 
ing through  him,  paid  any  interest  on  said 
bond  and  mortgage,  nor  gave  any  acknowledg- 
ment in  writing  of  the  title  of  C,  or  her  as- 
signs. The  co-obligor  paid  interest  on  the 
bond  from  its  date  to  the  27th  March,  1870. 
On  the  20th  January,  1881,  under  C.  S.  (N. 
B.),  c.  40,  a  bill  for  foreclosure  and  sale  was 

I  commonced  by  the  api)eilantH,  and  the  Su- 
preme Court  directed  that  it  should  stand  dis- 
missed with  costs  against  the  respondents. 
Ijvld.  affirming  the  judgment  appealed  from 
(23  N.  B.  Rep.  591),  Strong,  J.,  dissenting, 
1.  That  all  liability  of  J.  W.'s  personal  repre- 
sentatives and  of  his  heirs  and  ^devisees  to 
any  action  whatever  upon  the  bond  was  barred 
by  ss.  1  &  6  of  c.  85  C.  S.  (N.  B.),  although 
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payment  by  a  co-obligor  would  have  main- 
tained the  action  alive  in  its  integrity  under 
3  and  4  Wm.  IV.  c.  42  (Imp.)— 2.  That  the 
right  of  foreclosure  and  sale  of  the  lands  in- 
cluded in  the  J.  \V.  mortgage  was  barred  by 
the  Statute  of  Limitations  in  real  actions, 
C.  S.  (N.  B.),  c.  84,  s.  40.— Per  Gwynne,  J. 
The  only  person  by  whom  a  payment  can  be 
made,  or  an  acknowledgment  in  writing'  can 
be  signed,  so  as  to  stay  the  currency  of  the 
Statute  of  Limitations  to  a  point  which,  be- 
ing reached,  frees  the  mortgaged  lands  from 
all  liability  under  the  mortgage,  must  be  either 
the  original  party  to  the  mortgage  contract, 
that  is  to  say,  the  mortgagor,  or  some  person 
in  privity  of  estate  with  him,  or  the  agent 
of  one  of  such  persons,  and  that  moneys  paid 
by  J.  H.  in  discharge  of  his  own  liability  had 
none  of  the  characteristics  or  quality  of  a 
payment  made  under  the  liability  created  by 
W.'s  mortgage.     Lawin  v.  Wilson,  ix.,  U37. 

LThe  Privy  Council  reversed  the  judgment 
11  App.  Cas.  639.] 

,  2.  Settlement  of  accounts  —  Appropria- 
tion of  payment  —  Omission  of  overdue  note.] 
— A  decree  directed  that  an  account  should  be 
taken  of  all  dealings  between  plaintiff  and  de- 
fendant. The  master  found  $453.20  due  to 
defendant  by  plaintiff ;  disallowed  to  the  plain- 
tiff the  amount  of  a  note  for  $510,  and  interest 
thereon  as  barred  by  the  Statute  of  Limita- 
tions; and  reduced  the  interest  on  $3,000  ad- 
vanced from  24  per  cent,  to  0  per  cent,  after 
judgment.  The  note  of  $510  was  dated  18th 
November,  1801  and  bore  interest  at  the  rate 
of  $10  per  week  from  the  23rd  November, 
1861.  On  6th  March,  1867,  defendant  who 
had  been  sued  by  plaintiff  for  other  claims, 
entered  into  an  agreement  with  him  to  relieve 
him  from  pressure  of  execution  debts,  paid 
him  $2,000  on  the  indebtedness,  and  got  time 
for  the  balance.  The  plaintiff  made  no  de- 
mand at  the  time  to  be  paid  this  note,  and 
did  not  instruct  his  attorney  who  acted  for 
him  to  seek  payment  of  it  until  1870.  Held, 
affirming  the  judgment  appealed  from  (4  Ont. 
App.  K.  213),  that  the  evidence  shewed  an 
appropriation  of  the  $2,000  on  account  of  the 
debts  for  which  he  was  being  pressed,  and  as 
the  note  for  $510  was  not  included  in  such 
debts,  the  master  was  right  in  treating  it  as 
barred  by  the  Statute  of  Limitations.  St. 
John  V.  Hykert,  x.,  278. 

3.  Interruption  of  Statute  of  Limitations — 
Acknowledgment  of  debt.]  —  The  following 
letters  were  written  by  a  debtor  to  his  credit- 
or:— "Hopewell,  August  9th,  1876.  —  Dear 
Uncle  Finlay, — I  received  a  letter  from  you 
some  time  ago  about  your  money.  I  delayed 
writing  because  I  did  not  know  what  to  write. 
I  did  not  know  but  something  would  turn  up 
that  would  enable  me  to  pay  you.  I  have  a 
good  deal  of  property — too  much  for  these 
hard  times — and  I  want  to  sell  some  of  it, 
but  cannot  in  the  meantime,  as  times  are  that 
bad  that  people  do  not  want  to  buy  anything,  , 
only  what  they  cannot  do  without.  But  this 
state  of  matters  will  not  continue  long,  and 
when  the  times  get  better  I  will  make  some 
arrangement  to  pay  you  your  money.  Be  not 
afraid  of  it,  as  I  have  but  a  small  family  and 
no  boys,  I  will  have  plenty  to  pay  my  debts. 
I  did  get  somewhat  behind  hand  by  railway 
affairs,  but  have  recovered,  and  I  am  now  in 
possession  of  a  good  deal  of  property  dnd  in 
a  fair  way  of  doing  well  whenever  the  times 
get  better.  I  regret  very  much  keeping  it 
from  you  so  long;  how^ever,  1  hope  the  time 


will  soon  come  when  I  will  be  able  to  pay  you. 
Yours  very  truly,  Alex  McDonald.*' — **  Hope- 
well^ June  19th,  1875. — Dear  Uncle, — I  am  in 
receipt  of  yours  of  the  31st  May  about  your 
money,  and  must  say  I  am  not  astonished  at 
you  for  wanting  it.  You  ought  to  have  had 
it  long  ago,  and  you  would  have  had  it,  only 
1  was  unfortunate  in  a  railroad  contract  I 
took,  on  the  railroad  between  Truro  and  Pic- 
tou,  in  which  I  lost  considerable  money,  and 
got  largely  in  debt  besides.  After  giving  up 
the  work  I  hired  with  the  Government  to 
carry  on  part  of  the  work.  At  this  time 
James  and  I  commenced  to  build  a  cloth  fac- 
tory on  a  small  scale,  in  order  to  have  some 
permanent  work.  I  borrowed  most  of  what 
I  put  in.  The  man  who  had  your  money  on 
mortgage,  after  having  it  two  years,  left.  I 
had  to  sell  the  property,  which  1  took  from 
him  by  deed,  for  one  thousand  dollars,  losing 
by  this  likewise.  I  then  got  an  offer  fi^m 
the  Government  to  go  to  the  Red  River  and 
North-West  Territory  to  explore  there  for  two 
years  among  the  Indians,  and  got  back  last 
winter.  1  have  now  my  debt  nearly  paid  and 
the  amount  of  your  claim  secure  in  property, 
viz.,  land  property,  so  that  you  will  be  as  sure 
of  your  money  in  a  short  time  as  if  you  had 
it.  Do  not  think,  Finlay,  that  I  intend  to 
do  you,  or  any  other  booy,  out  of  one  shill- 
ing. So  rest  assured  that  I  have  your  money 
secured  in  a  manner  that  you  will  get  it,  al- 
though I  cannot  send  it  now.  You  had  good 
patience,  so  I  hope  you  will  have  a  little  more, 
and  I  will  put  you  all  right.  I  believed  I 
worked  as  hard  and  travelled  far  more  than 
you  did,  and  have  been  much  more  unfortu- 
nate than  you  since  you  left;  but  since  two 
years  I  have  done  well,  and  hope  soon  to  do 
well  by  you.  Now,  Finlay,  rest  assured  that 
1  have  your  money  secured  so  that  you  will 
get  it,  whatever  becomes  of  me.  Very  truly 
yours,  Alex.  McDonald.  Mr.  F.  Thompson, 
lV)rt  Ludlow,  British  Columbia." — The  Su- 
preme Court  of  Canada  athrmed  the  judgment 
appealed  trom  (23  N.  S.  Rep.  50),  which 
had  held  that  the  letters  took  the  debt  out 
of  the  operation  of  the  Statute  of  Limita- 
tions.    Grant  v.  Cameron,  xviii.,  716. 

4.  Easement  —  Necessary  way  —  Implied 
grant  —  User  —  Obstructions  of  way  —  In- 
terruption of  prescription  —  Acquiescence 
—  R,  S.  N,  S,  (J  ser.)  o.  112  — 
R,  S.  N.  S,  (4  9er.)  c,  100  —  2  d  3 
Wm,  IV.  {Imp.)c.  7i,  ss.  2  d  J^.]  —  K. 
owned  lands  over  which  he  had  for  years 
utilized  a  roadway  for  convenient  purposes. 
After  his  death  defendant  became  owner  of 
the  middle  portion,  the  parcels  at  either  end 
passing  to  plaintiff,  who  continued  to  use  the 
old  roadway,  as  a  winter  road,  for  hauling 
fuel  from  his  wood  lot  to  his  residence,  at 
the  other  end  of  the  property.  It  appeared 
that  though  the  three  parcels  fronted  upon  a 
public  highway,  this  was  the  only  practical 
means  plaintiff  had  for  the  hauling  of  his 
winter  fuel,  owing  to  a  dangerous  hill  which 
prevented  him  getting  it  off  the  wood  lot  to 
the  highway.  There  was  not  any  formed  road 
across  the  lands,  but  merely  a  track  upon  the 
snow,  during  the  winter  months,  and  the  way 
was  not  used  at  any  other  season  of  the  year. 
This  user  was  enjoyed  for  over  20  years 
prior  to  1891,  when  it  appeared  to  have  been 
first  disputed,  but  from  that  time  the  way 
was  obstructed  from  time  to  time  up  to 
March,  1894,  when  defendant  built  a  fence 
across  it  that  was  allowed  to  remain  undis- 
turbed, and  caused  a  cessation  of  the  actual 
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enjoyment  of  the  way,  during  the  15  months 
immediately  preceding  the  commencement  of 
the  action  in  assertion  of  the  right  to  the 
easement  by  plaintiff.  R.  S.  N.  S.  (5  ser.) 
c.  112  provides  a  limitation  of  20  years  for 
the  acquisition  of  easements,  and  declares 
that  no  act  shall  be  deemed  an  interruption 
of  actual  enjoyment,  unless  submitted  to  or 
acquiesced  in  for  one  year  after  notice  there- 
of and  of  the  person  making  the  same.  Held, 
that  notwithstanding  the  customary  use  of 
the  way  as  a  winter  road  only,  the  cessation 
of  user  for  the  year  immediately  preceding  the 
commencement  of  the  action  was  a  bar  to  the 
plain  tiff  *s  claim  under  the  statute.  Ueldy  also, 
that  the  circumstances  under  which  the  road- 
way had  been  used  did  not  supply  suffident 
reason  to  infer  that  the  way  was  an  easement 
of  necessity  appurtenant  or  appendant  to  the 
lands  formerly  held  in  unity  of  possession, 
which  would,  without  special  grant,  pass  by 
implication  upon  the  severance  of  the  tene- 
ments.    Knock  V.  Knock,  xxvii.,  664. 

5.  Reservation  in  judgment  —  Judicial  ad- 
mission —  Future  damages  —  Interruption  of 
prescription. 

See  No.  23,  infra. 


2.  Operation  of  Statute,  &c. 

6.  Malicious  prosecution  —  Proceedings  to 
remove  commissioner  —  Litispendence — Lihel 
— Slander  —  Prescription  —  Arts.  2262,  2267 
C.  C. — Interruption.] — An  action  for  libel  and 
slander  taken  during  pendency  of  proceed- 
ings complained  of  as  maliciously  brought  be- 
fore the  courts  does  not  become  subject  to 
prescription  until  the  termination  of  such  pro- 
ceedings. (See  6  Legal  News  155;  27  L.  C. 
Jur.  129.)  Mayor  of  Montreal  v.  Hall,  xii., 
74. 

7.  Action  en  nullitd  —  Minority  —  Tu- 
torship —  Sale  prior  to  code  —  Prescription 
—ArU.  224S,  22o3  C.  C.J— The  right  of  ac- 
tion to  annul  a  sale  made  in  1855  by  an 
emancipated  minor  and  her  husband  to  her 
father  and  ex-tutor  (without  any  account  be- 
ing rendered,  but  after  the  making  of  an  in- 
ventory of  the  community  existing  between 
her  father  and  deceased  mother)  of  her  share 
in  her  mother's  succtession,  is  prescribed  by 
ten  years  from  the  date  when  the  minor  be- 
came of  age.  Moreau  v.  Motz  (7  L.  C.  R. 
147)  followed  —  Judgment  appealed  from 
(M.  L.  R.  2  Q.  B.  228).  affirmed,  Fournier 
and  Henry,  JJ.,  dissenting.  Qregoire  v.  Qre- 
goire,  xiii.,  319. 

8.  Moneys  entrusted  for  investnient — Con- 
dition precedent  —  Prescription  —  Art.  2262.] 

*  — H.  agreed  to  invest  trust  funds  of  C.  with 
M.  in  a  land  speculation,  mentioning,  in  the 
letter  notifying  M.  of  the  acceptance  of  his 
draft,  the  understanding  PI.  had  as  to  the 
share  he  was  to  get  and  adding :  **  I  also 
assume  that  the  lands  are  properly  conveyed, 
and  the  full  conditions  of  the  prospectus  car- 
ried out,  and  if  not,  that  money  will  be  at 
once  refunded."  The  lands  were  never  pro- 
perly conveyed  and  the  conditions  of  the  pro- 
spectus never  carried  out.  Heldy  affirming 
the  judgment  appealed  from  (M.  L.  R.  6  Q.  B. 
354),  that  the  action  being  for  the  recovery 
of  money  entrusted  to  defendant  for  a  special 
purpose,  the  prescription  of  two  years  did 
not  apply.     Moodie  v.  Jones,  xix.,  266. 


9.  Injuries  to  the  person  —  Negligence  of 
Crown  servant  —  50  &  51  Vict,  c.  16 — Arts, 
2262,  2267,  2188,  nil  C.  C.—R.  S.  C.  c.  88.] 
— Held,  reversing  the  judgment  appealed  from 
(2  Ex.  C.  R.  328),  that  even  assuming  that 
under  the  common  law  of  Quebec,  or  statutes 
in  force  at  the  time  the  injury  was  sus- 
tained, the  Crown  could  be  held  liable  for  an 
injury  caused  by  negligence  of  its  servants, 
such  injury  having  been  sustained  more  than  a 
year  before  the  filing  of  the  petition,  the  action 
was  prescribed  under  arts.  2262  and  2267,  C 
C. — Per  Patterson,  J.,  the  Crown  is  made 
liable  for  damages  caused  by  the  negligence 
of  its  servants  operating  Government  rail- 
ways by  44  Vict.  cf.  25  (R.  S.  C.  c.  38),  but 
as  the  petition  of  right  in  this  case  was  filed 
after  the  passing  of  50  &  51  Vict.  c.  16.  the 
claimant  became  subject  to  the  laws  relating 
to  prescription  in  Quebec,  and  his  action  was 
prescribed.     The  Queen  v.  Martin,  xx.,  240. 

10.  Appearance  by  attorney  —  Instructions 
— C.  S.  L.  C.  c.  82,  s.  U — Petition  in  dis- 
avowal.]— ^The  only  prescription  available 
against  a  petition  in  disavowal  is  that  of  thirty 
years.  McDonald  v.  Dawson  (11  Q.  L.  R. 
181)  followed.  (See  Cass.  Dig.  (2  ed.)  586- 
589.)     Dawson  v.  Dumont,  xx.,  709. 

11.  Statute  of  Limitations  —  Criminal  con- 
versation— Damages  ] — ^The  Statute  of  Limi- 
tations is  not  a  bar  to  an  action  for  criminal 
conversation  where  the  adulterous  interc!ourse 
between  defendant  and  plaintiff's  wife  has 
continued  to  a  period  within  six  years  from, 
the  time  the  action  is  brought. — Judgment 
appealed  from  (27  Ont.  App.  R.  703)  affirmed. 
— Qu(ere,  Does  the  statute  begin  to  run  only 
when  the  adulterous  intercourse  ceases,  or  is 
the  (plaintiff  only  entitled  to  damages  for  in- 
tercourse within  the  six  years  preceding  the 
action?     King  v.  Bailey,  xxxi.,  338. 

12.  Municipal  drains  t —  Continuing  tres- 
pass —  Limitation  of  actions  ex  delictu  —  58 
Vict.  c.  Ji,  s.  295  (A*.  S.)— Verdict  ]— Action 
for  trespass  by  reason  of  the  municipal  cor- 
poration constructing  and  maintaining  a  drain 
through  the  plaintiff's  land.  The  jury  found 
that  it  had  been  constructed  in  1886  "  by 
virtue  of  the  street  commissioner's  iwwer  of 
office."  The  plaintiff,  though  aware  of  its 
existence  at  the  time,  made  no  objection  until 
1896,  when  the  land  caved  in.  The  Supreme 
Court  affirmed  the  judgment  of  the  court  be- 
low (33  N.  S.  Rep.  401),  which  held  that 
the  jury  had  found  that  the  defendant  had 
constructed  the  drain  by  its  agent,  and  that, 
the  trespass  being  a  continuing  one,  the  action 
was  not  barred  by  the  limitation  provided  in 
the  "Towns'  Incorporation  Act  of  1895"  for 
action  eai  delictu  against  towns.  Town  of 
Truro  v.  Archibald,  xxxi.,  380. 

13.  Peremption  dHnstance  —  Retrospective 
legislation— Arts.  1  and  279  C.  P.  Q.^Art. 
■^4  C.  C.  p.] — When  the  period  of  peremp- 
tion commenced  after  the  promulgation  of  the 
new  Code  of  Procedure  of  Quebec  the  excep- 
tions declared  by  the  fourth  paragraph  of  its 
first  article  do  not  prevent  the  peremntion  of 
a  suit  pending  at  the  time  it  came  into  force 
under  the  limitation  provided  by  art.  279  C. 
P.  Q.  Cooke  V.  Millar  (3  R.  L.  446;  4  R.  L. 
240)  referred  to.  Schwob  v.  jfWn  of  Farn- 
ham,  xxxi.,  471. 

14.  Carriage  of  goods  —  Bill  of  lading  — 
Limitation  of  time  for  suit  —  Damages  from 
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unseaicorthiness  —  Construction  of  contract,] 
— On  a  shipment  of  goods  by  sceamer  the  bill 
of  lading  provided  that  all  claims  for  damafres 
to  Or  loss  of  the  same  should  be  presented  with- 
in one  month  from  its  date,  after  which  the 
same  should  be  completely  barred.  Held,  re- 
versing the  judgment  appealed  from  (8  B.  C. 
Kep.  228)  Mills,  J.  dissenting,  that  tnis  limi- 
tation applied  to  a  claim  for  damage  caused 
by  unseaworthiness  of  the  steamer.  Union 
S8,  Co.  V.  Drysdale,  xxxii.,  379. 

15.  Promissory  note  —  Collateral  to  mort- 
gage— Prescription — Estoppel. 

See  Tbusts,  5. 

16.  Escheat  for  want  of  heir — Proceedings 
by  information — Prescription — Art.  2187  C.  C. 

See  Title  to  Land,  131. 

17.  Mortgage  to  secure  advances  to  pay 
composition — Art.  10^0  C.  C. — Action  to  set 
aside  deed. 

See  Fraudulent  Ck)NVEYANCE8,  3. 

18.  Yearly  salary  —  Moneys  paid  and  ex- 
pended— Prescription — Arts,  2460 ^  2261   C.  C. 

See  Executors  and  Administrators,  5. 

19.  Registered  deeds — Recitals  in  title  deed 
— Bona  fides — Presumption  against  purchaser. 

See  No.  25,  infra. 

20.  Limitation  of  actions  ex  delictu — Con- 
tinuing trespass  —  Municipal  drain  —  N.  S. 
*^  Towns*  Incorporation  Act.** 

See  Municipal  Corporation,  94. 


3.  Pleading. 

21.  Bodily  injuries — Right  of  action  by  de- 
ceased— Claim  of  widow — Prescription  juris 
et  de  jure— Arts.  1056,  2261,  2262,  2267,  2188 
C.  C.—Arts.  m.  4^^  C'.  0.  P.— Pleading- 
Lord  CampbcU's  Act.] — The  husband  was  in- 
jured while  on  duty  as  appellant's  employee, 
the  injury  resulting  in  death  about  15  months 
afterwards.  No  indemnity  having  been  claim- 
ed during  his  lifetime,  the  widow,  for  herself 
as  well  as  executrix  of  her  minor  child, 
brought  action  within  one  year  after  his 
death.  Held,  reversing  the  judgment  appealed 
from  (M.  L.  R.  U  Q.  B.  118),  Foumier,  J., 
dissenting,  that  at  the  time  of  the  death  of 
respondent's  husband  all  right  of  action  was 
prescribed  under  art.  22(32  C.  C,  and  that 
this  prescription  is  one  to  which  the  tribunals 
are  bound  to  give  effect  although  not  pleaded. 
(Compare  previous  report,  Canadian  Pacific 
Ry.  Co.  V.  Robinson,  14  Can.  S.  C.  R.  lOo). 
Canadian  Pacific  Ry.  Co.  v.  Robinson,  xiz., 
292. 

[Reversed  by  Privy  Council  (1892)  A.  C. 
481.] 

*  22.  Prescription — Objection  taken  in  appeal 
— Costs.] — Held,  reversing  the  judgment  ap- 
pealed from  (30  L.  C.  Jur.  65),  that  although 
the  objection  that  the  right  of  action  has  been 
prescribed  is  taken  for  the  first  time  on  the 
argument  in  appeal,  the  court  is  bound  to  en- 
tertain it  and  give  effect  to  it  if  properly 
raised.  Dorion  v.  Crowley,  Cass.  Dig.  (2  ed.) 
709;  Cass.  S.  C.  Prac.  (2  ed.)   144. 

23.  Prescription  —  Arts.  2188,  2262,  2267 
O.  C. — Waiver — Failure  to  plead  limitation — 


Defence  supplied  by  the  court  of  its  own  mo- 
tion — Reservation  of  recourse  for  future  dam- 
ages —  Judicial  admission  —  Interruption  of 
prescription.]  —  The  prescription  of  actions 
for  personal  injuries  established  by  art.  2202 
C.  C,  is  not  waived  by  failure  of  the  defend- 
ant to  plead  the  limitation,  but  the  court  must 
take  judicial  notice  of  such  prescription  as 
absolutely  extinguishing  the  right  of  action. — 
The  reservation  of  recourse  for  future  dam- 
ages in  a  judgment  upon  an  action  for  tort 
is  not  an  adjudication  which  can  preserve  the 
right  of  action  beyond  the  time  limited  by  the 
provisions  of  the  Civil  Code.  City  of  Mon- 
treal V.  McGce,  XXX.,  582. 


4.  Possession. 

24.  Mortgage  —  Fraud  —  Foreclosure  and 
sale — Purchase  by  mortgagee  —  Right  to  re- 
deem— Possession — Statute  of  Limitations — 
R.  S.  O.  {1877)  c.  108,  s.  19— Trustee  for  sale 
— Waiver  —  Lien  on  proceeds.] — In  a  fore- 
closure suit  against  the  heirs  of  a  deceased 
mortgagor,  who  were  all  infants,  a  decree  was 
made  ordering  a  sale ;  the  lands  were  sold  pur- 
suant to  the  decree  and  purchased  by  J.  H., 
acting  for  and  in  collusion  with  the  mortgagee, 
who  had  not  received  permission  from  the 
court  to  bid;  J.  H.,  immediately  after  receiv- 
ing his  deed,  conveyed  to  the  mortgagee,  who 
thereupon  took  possession  of  the  lands  and 
thenceforth  dealt  with  them  as  the  absolute 
owner  thereof ;  by  subsequent  devises  and  con- 
veyances the  lauds  became  vested  in  the  de- 
fendant M.  H.,  who  sold  them  to  the  defend- 
ant L.,  a  bond,  fide  purchaser,  without  notice, 
taking  a  mortgage  for  the  purchase  money. 
In  a  suit  to  redeem  the  lands  by  the  heirs  of 
the  mortgagor  some  eighteen  years  after  the 
sale  and  more  than  five  years  after  some  of 
the  heirs  had  become  of  age.  Held,  reversing 
the  judgment  appealed  from  (9  Ont.  App.  R. 
537),  that  the  suit  being  one  impeaching  a 
purchase  by  a  trustee  for  sale  the  Statute  of 
Limitations  had  no  application,  and  that,  as 
the  defendants  and  those  under  whom  they 
claimed  had  never  been  in  possession  in  the 
character  of  mortgagees,  the  plaintiffs  were 
not  barred  by  the  provisions  of  R.  S.  O.  c. 
1U8,  s.  19,  and  that  the  plaintiffs  were  conse- 
quently entitled  to  a  lien  upon  the  mortgage 
for  purchase  money  given  by  L.  Held,  also, 
that  as  it  appeared  that  the  plaintiffs  were 
not  aware  of  the  fraudulent  character  of  the 
sale  until  just  before  commencing  their  suit, 
they  could  not  be  said  to  acquiesce  in  the  pos- 
session of  the  defendants.  Faulds  v.  Harper, 
xi.,  t>39. 

25.  Title  to  land — Registered  substitution — 
Rights  of  children  not  yet  born — Revocation 
of  deed — Prescription — Bona  fides — Recital  in 
deed— Presumption  against  purchaser — Arts. 
9J0,  2191,  219S,  2202,  2207,  2251,  2253  C.  C] 
— As  good  faith  is  required  for  the  ten  years* 
prescription  under  the  Civil  Code,  that  pre- 
scription cannot  be  invoked  against  a  substi- 
tution which  has  been  duly  registered,  such 
registration  being  sufficient  to  constitute  any 
third  party,  who  might  subsequently  purchase 
from  the  institute,  a  holder  in  bad  faith. — 
Where  the  title  deed  of  a  purchaser  of  lands 
bears  upon  its  face  recitals  which  would  have 
led  upon  inquiry  to  evidence  of  the  defeasi- 
bility  of  his  vendor's  title,  he  must  be  pre- 
sumed to  have  been  aware  of  the  precarious 
nature  of  the  title  he  was  purchasing  and  pre- 
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scriptive  title  caimot  afterwards  be  invoked 
either  by  him  or  those  in  possession  under 
him  as  holders  in  good  faith  under  translatory 
title. — Judgment  appealed  from  (Q.  R.  5  Q. 
B.  490)  reversed.  (Leave  to  appeal' to  Privy 
Council  refused.)     Meloche  v.  Simpson,  xxix., 

26.  Partition  of  land — Tenants  in  common — 
Statute  of  lAmitations — Possession.] — Under 
the  Statute  of  Limitations,  R.  S.  N.  S.  (5 
ser.)  c.  112,  possession  of  land  in  order  to 
ripen  into  a  title  and  oust  the  real  owner,  must 
be  uninterrupted  during  the  whole  statutory 
period.  If  abandoned  at  any  time  during  such 
period  the  law  will  attribute  the  interruption 
to  the  person  having  title. — Possession  by  a 
series  of  persons  during  the  period  will 
bar  the  title  though  some  of  such  per- 
sons were  not  in  privity  with  their  pre- 
decessors. —  Where  one  of  two  tenants  in 
common  had  possession  of  the  land  as  against 
his  co-tenant,  the  bringing  of  an  action 
of  ejectment  in  their  joint  names  and  entr^ 
of  judgment  therein  gave  a  fresh  right  of  en- 
try to  both  and  interrupted  the  prescription 
accruing  in  favour  of  the  tenant  in  possession. 
Judgment  appealed  from  (32  N.  S.  Rep.  1) 
affirmed.    Handley  v.  Archibald,  xzx.,  130. 

27.  Title  to  lands — Statute  of  Limitations 
— Possession.] — In  1892,  M.  obtained  a  grant 
of  land  from  the  Grown  and  in  1823,  permit- 
ted his  eldest  son  to  enter  into  possession. 
The  latter  built  and  lived  on  the  land  and 
cultivated  a  large  portion  of  it  for  more  than 
ten  years  when  he  removed  to  a  place  a  few 
miles  distant,  after  which  he  pastured  cattle 
on  it  and  put  up  fences  from  time  to  time. 
His  father  died  oefore  he  left  the  land.  In 
1870,  he  deeded  the  land  to  his  four  sons  who 
sold  it  in  1873,  and  by  different  conveyances, 
the  title  passed  to  P.  in  1884.  In  18D0.  the 
descendants  of  the  younger  children  oi  M. 
gave  a  deed  of  this  land  to  B.,  who  proceeded 
to  cut  timber  from  it.  In  an  action  for  tres- 
pass by  P.;  held,  affirming  the  judgment  ap- 
pealed from,  that  the  jury  on  the  trial  were 
justified  in  finding  that  the  eldest  son  of  M. 
had  the  sole  and  exclusive  possession  of  the 
land  for  twenty  years  before  1870  which  had 
ripened  into  a  title.  If  not,  the  deed  to  his 
sons  in  1870,  gave  them  exclusive  possession 
and,  if  they  had  not  a  perfect  title  then,  they 
had  twenty  years  after,  in  1890.  Bentley  v. 
Peppard,  xxxiii.,  444. 

28.  Statutory  title  —  Trespass  —  Plea  of 
liherum  tenementum — Possession, 

See  Title  to  Land,  77. 

29.  Tenant  at  will — Caretaker — Possession 
— Sew  tenancy. 

See  Title  to  Land,  78. 

30.  Estate  for  life — Possession  of  tenant — 
Remainder— Joint  tenants — Survivorship. 

See  Title  to  Land,  79. 

31.  Occupation  of  .  caretaker  —  Acts  of 
ownership  —  Recovery  of  possession  —  Sever- 
ance of  title. 

See  Pbescbiption.  IC. 

32  Title  hy  possession  —  Non-claim  —  S8 
Vict.c.  16  iOnt.) 

See  Title  to  Land,  81. 


33.  Possession  against  assignee — Control  of 
estate  of  insolvent  —  Deed  hy  assignee — 
Fraudulent  conveyance. 

See  Title  to  Land,  133. 

34.  Bad  faith — Evidence — Purchase  of  sub- 
stituted land  —  Conversion — Revendication — 
Damages  —  Action  by  substitute  —  Art.  2268 
C.  C. 

See  Substitution,  4. 

35.  Possession  by  trustee — Statute  of  Limi- 
tations— Title  to  land. 

See  Will,  13.     • 

36.  Title  to  lands  —  Sheriff's  deed^Nullity 
— Equivocal  possession. 

See  Evidence,  239. 


5.  Other  Cases. 

37.  Renunciation  of  prescription — Art.  2184 
C.  C. — Condition  of  policy  —  Prosecution  of 
claims — Limitation  of  liability.] — An  insurer 
may  validly  stipulate  that  claims  arising  un- 
der a  policy  should  be  barred  by  the  lapse  of 
a  shorter  time  than  that  limited  by  law  for 
the  bringing  of  similar  actions.  (M.  L.  R.  3 
Q.  B.  293  affirmed.)  Allen  v.  Merchants' 
Marine  Ins.   Co.,  xv.,  488. 

38.  Seignorial  tenure  —  Charges  running 
with  the  title  —  Servitude  —  Edits  ei  ordon- 
nances  (L.  C.)]  —  A  servitude  may  result, 
from  the  circumstances  under  which  title  is 
held  and  the  conduct  of  interested  parties 
from  time  immemorial.  Commune  de  Ber- 
thier  v.  Denis,  xxvii.,  147. 

39.  Interruption  of  statute — S  d  4  Wm.  IV ^ 
0,  42— C.  S.  N.  B.  c.  84,  s.  40;  c.  85.  ss.  1  d 
6^Covenant  in  mortgage  —  Payment  by  co- 
obligor. 

See  No.  1,  ante. 

40.  Remedy  against  the  Crown — Petition  of 
right — Defence  open  to  Crown. 

See  RiDEAU  Canal  Lands,  2. 

And  see  Prescription. 


UQUOR  IJIlWS. 

1.  Legislative  Jurisdiction,  1-12. 

2.  License  Fees,  13-16. 

3.  Municipal  Regulations  ;  Local  Option  ; 

Prohibition,  17-21. 

4.  Public  Works  Act,  22. 

1.  Legislative  Jurisdiction. 

1.  Constitutional  law  —  Taxation — Regula- 
tion of  trade  and  commerce — Police  regula- 
tions —  Local  or  municipal  matters  —  tlltra 
vires  —  Powers  of  Dominion  and  Provincial 
Legislatures  —  License  —  Sale  of  liquor — SI 
Vict.  c.  8  {D.)—37  Vict.  c.  S2  {0.)—B.  N. 
A.  Act.  1867,  ss.  91,  92—^'  Other  licenses  "— 
Brewer's  licenses.] — After  the  passing  of  "An 
Act  to  amend  and  consolidate  the  Law  for  the 
Sale  of  Fermented  or  Spirituous  Liquors,"  (37 
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Vict.  c.  32  [Ont.]),  the  Attorney  General  filed 
an  information  for  penalties  against  S.,  a 
•brewer  licensed  by  the  Government  of  Canada 
under  the  Act,  31  Vict.  c.  8  (D.),  for  the 
manufacture  of  fermented,  spirituous  and 
other  liquors,  charging  him  with  manufactur- 
ing beer,  and  selling  by  wholesale,  for  con- 
sumption within  the  Province  of  Ontario,  a 
large  quantity  of  said  fermented  liquor  so 
manufactured  by  him,  without  first  obtaining 
a  license  as  required  by  the  above  Act  of  the 
Legislature  of  Ontario.  On  demurrer  to  the 
information  the  special  matter  for  argument 
was  that  the  Legislature  of  Ontario  had  no 
power  to  pass  the  statute  under  which  the 
penalties  were  sought  to  be  recovered,  or  to 
require  brewers  to  take  out  any  license  what- 
ever for  selling  fermented  or  malt  liquors  by 
wholesale,  as  stated  in  the  information.  On 
appeal  from  the  judgment  of  the  Court  of 
Queen's  Bench  for  Ontario  overruling  the  de- 
murrer, Held,  that  the  Act  of  the  L^islature 
of  Ontario,  37  Vict.  c.  32,  is  not  within  the 
legislative  capacity  of  that  legislature. — That 
the  power  to  tax  and  regulate  the  trade  of  a 
brewer,  being  a  restraint  and  regulation  of 
trade  and  commerce,  falls  within  the  class  of 
subjects  reserved  by  s.  91  of  the  B.  N.  A.  Act, 
1867,  for  the  exclusive  legislative  authority 
of  the  Parliament  of  Canada ;  and  that  the 
license  imposed  was  a  restraint  and  regula- 
tion of  trade  and  commerce  and  not  the  exer- 
cise of  a  police  power. — That  the  right  con- 
ferred on  the  Ontario  Legislature  by  s-s.  9, 
s.  92  of  said  B.  N.  A.  Act,  to  deal  exclusively 
with  shop,  saloon,  tavern,  auctioneer  and 
*•  other  licenses,"  does  not  extend  to  licenses 
for  brewers  or  "  other  licenses "  which  are 
not  of  a  local  or  municipal  Character.  Reg. 
V.  Taylor,  (36  U.  C.  Q.  B.  218)  overruled, 
Ritchie  and  Strong,  J  J.,  dissenting.  ISevern 
V.  The  Queen,  ii.,  70. 

2.  Police  regulations  —  J^2  d  43  Vict.  c.  i, 
S'  1  i  Que. )  — iSale  of  liquors  within  prohibited 
hours — Costs.] — Per  Ritchie,  C.J.,  and  Strong 
and  Fournier,  J  J.  Tlie  provisions  of  42  &  43 
Vict.  c.  4  ^Que.),  ordering  houses  in  which 
spirituous  liquors  are  sold,  to  be  closed  on 
Sundays,  and  every  other  day  between  eleven 
o'clock  of  the  night  until  five  of  the  clock  of 
the  morning,  are  police  regulations,  within  the 
power  of  the  provincial  legislature.  —  Per 
Henry.  Taschereau  and  Gwynne,  JJ.  That 
the  penalty  imposed  was  not  authorized  by  the 
statute,  even  if  such  st4itute  was  intra  vires, 
and  that  the  conviction  had  been  properly 
<iuashed.  The  court  being  equally  divided,  the 
appeal  was  dismissed  without  cost«  and  the 
judgment  appealed  from  (2  Dor.  Q.  B.  103 ; 
7  Q.  L.  R.  337)  affirmed.  Poulin  v.  City  of 
Quebec,  ix.,  185. 

3.  Jurisdiction  of  provincial  legislature  — 
Sale   of  liquor — License   fees — B.   N.   A.   Act 

{1867)  8.  91— 111  Vict.  c.  3  (Que.)— 38  Vict, 
c.  16  (Que.)— 20  Vict.  c.  129  iCan.)—By- 
lato.] — The  Quebec  License  Act,  41  Vict.  c.  3, 
is  intra  vires  of  the  Legislature  of  the  Pro- 
vince of  Quebec.  {Hodge  v.  T/i/»  Quern,  9 
App.  Cas.  117,  followed),  and  does  not  inter- 
fere with  existing  rights  and  powers  of  incor- 
porated cities.  A  by-law  of  the  City  of  Three 
Rivers,  in  virtue  of  its  charter,  20  Vict.  c. 
129.  and  38  Vict.  c.  70,  imposing  a  license  fee 
on  the  sale  of  intoxicating  liquors,  is  within 
the  powers  of  the  corporation. — .Judgment  ap- 
pealed from  (5  I^gal  News  331)  affirmed. 
Suite  V.  City  of  Three  Rivers,  xi.,  25. 


4.  Writ  of  prohibition — Licensed  brewers — 
Quebec  License  Act — 41  Vict.  c.  3  {Que.)  — 
Constitutional  law  —  43  Vict.  o.  19  (D.)  — 
Jurisdiction  of  Court  of  Sessions.] — ^Tlie  in- 
spector of  licenses  for  Montreal  charged  a 
drayman  in  the  employ  of  brewers  licensed 
under  43  Vict.  c.  19  (D.),  before  the  Court  of 
Special  Sessions  of  the  Peace  at  Montreal, 
with  having  sold  beer  outside  th^  business  pre- 
mises, but  within  the  revenue  district,  in  cron- 
travention  of  the  Quebec  License  Act.  1878, 
and  its  amendments,  and  asked  a  condemna- 
tion of  $95  and  costs  for  said  offence.  Tlie 
licensed  brewers  claimed  that  under  the  I>o- 
minion  statute,  they  had  a  right  of  selling 
beer  by  and  through  their  employees  and  dray- 
men without  a  provincial  license,  and  that  41 
Vict.  c.  3  (Que.),  and  its  amendments  were 
ultra  vires,  and  it  constitutional  did  not  au- 
thorize the  complaint  and  they  issued  a  writ 
of  prohibition  enjoining  the  Court  of  Special 
Sessions  of  the  Peace  from  further  proceeding 
with  the  complaint.  Held,  Taschereau  and 
Xiwynne,  JJ.,  dissenting,  that  the  Quebec  Li- 
cense Act  and  its  amendments  were  intra 
vires,  and  that  the  Court  of  Special  Sessions 
of  the  Peace  of  Montreal  having  jurisdiction 
to  try  the  alleged  offence  and  being  the  pro- 
per tribunal  to  decide  the  questions  of  fact 
and  law  involved,  a  writ  of  prohibition  did 
not  lie.  —  Per  Taschereau  and  Gwynne,  JJ., 
that  the  case  was  one  which  it  was  proper 
for  the  Superior  Court  to  deal  with  by  pro- 
ceedings on  prohibition.  —  Per  Gwynne,  J. 
The  Quebec  License  Act  of  1878  imposes  no 
obligation  upon  brewers  to  take  out  a  provin- 
cial license  to  enable  them  to  sell  their  beer, 
and  therefore  the  Court  of  Special  Sessions 
of  the  Peace  had  no  jurisdiction,  and  prohibi- 
tion should  issue  absolutely. — ^The  appeal  from 
the  judgment  of  the  Court  of  Queen's  Bench 
(M.  L.  li.  2  Q.  B.  381)  was  dismissed  with 
costs.     Molson  v.  Lambe,  xv.,  253. 

5.  Liquor  License  Act,  18S7  {N.B.)— Con- 
ditions tn  restraint  of  trade — Legislative  jur- 
isdictian.] — Under  the  **  Liquor  License  Act, 
1887"  (N.B.),  all  applications  for  licenses 
are  required  to  be  indorsed  by  the  certificate 
of  one-third  of  the  ratepayers  of  the  district 
for  which  the  license  is  asked.  No  holder  of 
a  license  can  be  a  member  of  the  municipal 
council,  a  justice  of  the  neace,  or  a  teacher  in 
the  public  schools.  Held,  affirming  the  judg- 
ment appealed  from  (27  N.  B.  Rep.  554),  that 
the  legislature  could  properly  impose  these 
conditions  to  the  obtaining  of  a  license,  and 
the  provision  is  not  ultra  vires  of  the  legisla- 
ture of  that  province  as  being  a  prohibitory 
measure  by  reason  of  the  ratepayers*  power 
to  prevent  licenses  being  issued;  nor  is  it  a 
measure  in  restraint  of  trade  by  affixing  a 
stigma  to  the  business  of  selling  liquor.  Dana- 
her  V.  Peters;  O'Regan  v.  Peters,  xvii.,  44. 

6.  Salaries  of  license  inspectors  —  Payment 
by  authority  of  department  —  Approval  of 
Governor-in-Council  —  Liquor  License  Act, 
1883,  s.  6 — Action — Ultra  vires.] — Claim  by 
license  commissioners  for  moneys  paid  to  li- 
cense inspectors  with  the  approval  of  the  de- 
partment of  Inland  Revenue,  in  excess  of  the 
salaries  fixed  2  years  later  by  order-in-council 
under  s.  6  of  the  said  Liquor  License  Act. 
1883 :  Held,  per  Fournier,  Taschereau  and 
Patterson,  JJ.,  affirming  the  judgment  ap- 
pealed from  (2  Ex.  C.  R.  293h  that  the 
Crown  could  not  be  held  liable  for  any  excess 
of  the  salary  fixed  and  approved  of  by  the 
Governor-General-in-Council. — Per  Strong,   J. 
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The  Acft  under  which  appellant  was  appointed 
having  been  declared  ultra  vires  the  petition 
of  right  was  not  maintainable.  Burroughs  v. 
The  Queen,  xx.,  420. 

7.  Legislative  jurisdiction  —  Liquor  licenses 
— "  Vessel  licenses  " — **  Wholesale  licenses  " — 
"  Canada  Temperance  Act,  1878  "  —  License 
Act  of  1883,] — Case  referred  under  47  Vict, 
c  32,  B.  26  (D.)  1st  question— Are  the  fol- 
lowing Acts,  in  whole  or  in  part,  within  the 
legislative  authority  of  the  Parliament  of  Can- 
ada, namely: — (1)  The  Liquor  License  Act, 
l«»i5.  \2)  An  Act  to  amend  the  Liquor  Li- 
cense Act,  1883  V — ^2nd  question. — If  the  court 
is  of  opinion  that  a  part  or  parts  only  of  the 
said  Acts  are  within  the  legislative  authority 
of  the  Parliament  of  Canada,  what  part  or 
parts  of  said  Acts  are  so  within  such  legisla- 
tive authority*/ — Opinion. — The  Acts  referred 
to  are,  and  each  of  them  is,  ultra  vires  of  the 
legislative  authority  of  the  Parliament  of  Can- 
ada, except  in  so  far  as  the  said  Acts  respec- 
tively purport  to  legislate  respecting  those 
licenses  mentioned  in  s.  7  of  **  The  Liquor 
License  Act.  1883,"  which  are  there  denomi- 
nated **  vessel  licenses "  and  **  wholesale  li- 
censes," and  except  also,  in  so  far  as  the  said 
Acts  respectively  relate  to  the  carrying  into 
effect  of  the  provisions  of  "  The  Canada  Tem- 
perance Act,  1878."  Henry,  J.,  was  of  opinion 
that  the  said  Acts  were  wholly  ultra  vires. 
In  re  Lnquor  License  Act,  ItitiS,  Cass.  Dig.  (2 
ed.)  509. 

LOn  appeal  the  Privy  Council  held  the  Acts 
to  ue  w  Holly  ultra  vires, 

S.  Illegal  distilleries  —  Penalties — Vice-Ad- 
miralty Courts  —  Jurisdiction  —  Inland  re- 
venue. 

See  Constitutional  Law,  18. 

9.  Prohibition  of  traffic  —  "  Scott  Act  "— 
References — Penalties,  dsc. 

See  Canada  Temperance  Act. 

10.  Sale  of  liquor  —  Prohibition  —  Sale  by 
retail — Powers  of  legislature. 

See  Constitutional  Law,  45. 

11.  Sale  of  liquor  —  Prohibitory  laws  — 
Powers  of  legislature — Local  option — Canada 
"Temperance  Act. 

See  Constitutional  Law,  46. 

12.  Nova  Scotia  Liquor  License  Act,  1895 — 
Conviction — Jurisdiction — Affidavit  on  certio- 
rari— Powers  of  provincial  legislature — Mat- 
ter of  procedure. 

See  Certiorari,  4. 


2.  License  Fees. 

13.  Sale  of  intoxicating  liquors  —  License 
law  of  Quebec,  1878 — Omission  in  statute — 
Tender — Costs — Mandamus,]  —  The  Quebec 
License  Act,  41  Vict.  c.  3,  s.  63  enacts :  **  In 
addition  to  a  fee  of  one  dollar  on  the.  granting 
of  each  license,  the  duties  comprised  in  the 
following  tariff  shall  be  payable  by  the  appli- 
cant therefor  to  the  license  inspector,  prelimi- 
nary to  the  granting  of  the  different  licenses 
hereinbefore  mentioned :  —  Tariff  of  duties 
payable  for  licenses  under  the  present  law ; 
on  licenses  for  the  sale  of  intoxicating  liquors. 
— 1.  On  each  license  to  keep  an  inn  and  for 
the  sale  of  intoxicating  liquors;    (a)    In  the 


City  of  Montreal,  $200,  if  the  annual  value  or 
rent  of  the  premises  for  which  Ihe  license  re- 
quired is  less  than  $400,  and  $300,  if  the  an- 
nual value  or  rent  is  $400  or  more;  (b;  In 
the  City  of  Quebec,  $125,  if  the  annual  value 
or  rent  is  less  than  $400,  and  $175,  if  the  an- 
nual value  or  rent  is  $400  or  more;  (c)  in 
every  other  city,  $80;  (d)  In  every  incorpor- 
ated town.  $iO. — Jtiy  42&43  Vict.  c.  3,  s.  11, 
it  was  enacted:  fc>ub-sections  (a),  (b)  and 
(c)  of  JNo.  1  of  s.  03  of  the  said  Act  are  re- 
pealed and  replaced  by  the  following :  *'  In 
Che  Cities  of  Quebec  and  Montreal  50  %  of 
the  rental  or  annual  value  of  tiie  premises 
for  which  such  license  is  required:  Provided 
that  in  no  case  shall  the  price  of  the  license 
exceed  the  sum  of  $300  or  be  less  than  $75. 
— No  proviso  for  replacing  class  (c>  repealed 
was  yet  enacted  in  May,  1880,  when  appellant 
went  to  the  respondent,  license  insi)eccor  tor 
the  District  of  Three  Kivers,  to  obtain  a 
license  to  keep  an  inn  at  Nos.  14  and  16 
Badeau  street.  City  of  Three  Kivers,  and 
produced  the  certificate  approved  by  the  cor- 
poration of  the  city  necessary  to  get  such  a 
license,  lie  ottered  at  the  same  time  the  $1  fee, 
according  to  41  Vict.  c.  3,  s.  Od,  §  1,  and  re- 
quested a  license,  which  respondent  refused. 
Appellant  obtained  a  writ  of  mandamus  to 
compel  respondent  to  grant  the  license. — In 
the  Superior  Court  and  Queen's  Bench  re- 
spondent urged  that  admitting  he  could  not 
claim  $80  as  originally  enacted  for  cities 
other  than  Montreal  and  Quebec,  and  admit- 
ting he  could  not  claim  $70  as  for  incorporat- 
ed towns,  he  was  at  all  events  entitled  to 
claim  the  duty  of  £1  16s.  mentioned  in  41 
Vict.  c.  3,  ss.  66  &  67,  which  had  never  been 
repealed,  providing  as  follows: — **66.  The 
Lieutenant-Governor  may,  when  and  so  often 
as  he  deems  it  expedient,  by  regulation  reduce 
the  rate  of  duty  on  licenses,  as  mentioned  in 
art.  63  of  this  law,  provided  that  this  rate 
be  not  below  the  rate  imposed  by  the  5th 
section  of  the  Imperial  Act,  George  III.  c. 
88." — "  67.  The  duties  imposed  by  this  law  on 
licenses  of  inns,  restaurants,  steamboats,  bars, 
railway  buffets,  or  liquor  shops,  include  those 
imposed  by  said  Imperial  Act,  but  should  the 
same  be  hereafter  repealed,  such  repeal  shall 
not  have  the  effect  of  reducing  the  amount  of 
such  duties." — 14  George  III.  c.  88,  s.  5,  is 
as  follows : — "  5.  And  be  it  further  enacted 
by  the  authority  aforesaid  that  there  shall, 
from  and  after  the  5th  day  of  April,  1775, 
be  raised,  levied,  collected  and  paid,  unto  His 
2klajesty*s  Receiver-General  of  the  said  pro- 
vince (Quebec),  for  the  use  of  His  Majesty, 
his  heirs  and  successors  a  duty  of  £1  16s., 
sterling  money  of  Great  Britain,  for  every 
license  that  shall  be  granted  by  the  Governor, 
Lieutenant-Governor,  or  Commander-in-Chief 
of  the  said  province  to  any  person  or  per- 
sons, for  keeping  a  house  or  any  other  place 
of  public  entertainment,  or  for  the  retailing 
of  wine,  brandy,  rum,  or  any  other  spirituous 
liquors,  within  the  said  province;  and  any 
person  keeping  any  such  house  or  place  of 
entertainment,  or  retailing  any  such  liquors, 
without  such  license,  shall  forfeit  and  pay  the 
sum  of  £10  for  every  such  offence,  upon  con- 
viction thereof;  one  moiety  to  such  person,  as 
shall  inform  or  prosecute  for  the  same  and 
the  other  moiety  shall  be  paid  into  the  hands 
of  the  Receiver-General  of  the  province,  for 
the  use  of  His  Majesty." — The  Superior  Court 
held  that  the  offer  of  $1  was  sufficient  and 
ordered  the  issuing  of  a  peremptory  writ  of 
mandamus  enjoining  the  respondent  to  grant 
the  license.  The  Queen's  Bench  set  aside  this 
judgment.     Held,  affirming  tlie  judgment  ap- 
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pealed  from  (1  Dor.  Q.  B.  257),  that  appel- 
lant would  mot  have  been  entitled  to  his 
license  without  offering  to  pay  the  £1  168. 
sterling  required  by  the  Imperial  Act  in  ad- 
dition to  the  fee  of  $1,  even  if  the  respondent 
had  been  authorized  to  issue  a  license,  but 
owing  to  the  repeal  of  s.  63  of  41  Vict.  c. 
3,  S.-S.  (c),  without  provision  being  made 
for  the  issue  of  licenses  in  cities  other  than 
Montreal  and  Quebec,  under  no  circumstances 
could  a  license  be  issued  for  the  City  of 
Three  Rivers  for  the  year  in  question. — Per 
Hitc'hie,  C.J..  and  Fournier,  J.  The  man- 
damu8  could  not  go,  because  the  period  for 
which  appellant  claimed  the  license  Aad  ex- 
pired, and  a  mandamus  is  never  granted  to 
compel  a  party  to  do  an  impossibility.  If  ap- 
pellant had  been  entitled  to  his  license  and 
the  time  had  expired  after  he  had  come  to  the 
court,  it  would  have  materially  affected  the 
question  of  costs,  but  not  being  entitled  to  his 
license  the  appeal  must  be  dismissed  with 
costs. — Per  Henry,  J.  Appellant  we^s  entitled 
to  his  license  upon  payment  of  £1  168.  ster- 
ling, together  with  the  fee  of  $1,  and  having 
been  misled  by  the  respondent  into  making 
a  tender  of  a  larger  sum  than  respondent  was 
entitled  to  demand,  and  not  of  the  exact  sum 
as  required  by  the  law,  respondent  ought  to 
pay  the  costs.  Bergeron  v.  Lassalle,  Cass. 
Dig.  (2  ed.)  495. 

14.  Regulation  in  restraint  of  trade-— Pro- 
vincial license  fees— Police  regulations — hocal 
or  municipal  matters. 

See  No.  1,  ante. 

15.  Conditions  in  restraint  of  trade—Lepis- 
lative  jurisdiction  to  impose  fees  —  Muntctpal 
license  fee. 

See  No.  3,  ante. 

16.  Quebec  License  Act — Provincial  license 
fee. 

See  No.  4.  ante. 


3  "Municipal  Regulations;  Local  Option; 
Prohibition. 

17.  Granting  licenses  in  St.  John,  ^•^' — 
New  Brunswick  Liquor  License  Act,  1887 — 
Directory  clauses.] — ^The  Liquor  License  Act, 
1887  (N.  B.),  provides  that  "all  applications 
for  license,  other  than  in  cities  and  incorpor- 
ated towns,  shall  be  presented  at  the  annual 
meeting  of  the  council  of  the  municipality 
and  shall  then  be  taken  into  consideration, 
and  in  cities  and  incorporated  towns  at  a 
meeting  to  be  held  not  later  than  the  1st  day 
of  April,  in  each  and  every  year."  The  inter- 
pretation clause  provides  that  in  the  City  of 
St.  John  the  expression  "council"  means  the 
mayor,  who  has  the  powers  given  to  a  muni- 
cipal council.  It  is  also  provided  that  when 
anything  is  required  to  be  done  at,  on  or 
before  a  meeting  of  council,  and  no  other  date 
is  fixed  therefor,  the  mayor  may  fix  the  date 
for  doing  the  same  in  the  City  of  St.  John. — 
Held  affirming  the  judgment  appealed  from 
(27  N.  B.  Rep.  554),  that  the  provision  re- 
quiring licenses  to  be  taken  into  considera- 
tion not  later  than  the  1st  day  of  April  is 
directory  only,  and  licenses  granted  in  St. 
John  are  not  invalid  by  reason  of  the  same 
being  granted  after  that  date. — Per  Gwynne, 
J.,  that  this  provision  does  not  apply  to  the 
City  of  St.  John.  Donaher  v.  Peters;  O' Regan 
V.  Peters,  xvii.,  44. 


18.  Municipal  corporation  —  Action  —  Dis- 
cretion of  members  of  council — Refusal  to  con- 
firm certificate  —  Liability  of  corporation.] — 
In  an  action  against  a  municipal  corporation 
for  damages  claimed  on  account  of  the  council 
of  the  municipality  having,  as  alleged,  illegally 
refused  to  confirm  a  certificate  to  enable  the 
plaintiff  to  obtain  a  licfense  for  the  sale  of 
liquors  in  his  hotel.  Held,  affirming  the  judg> 
ment  appealed  from  (Q.  R.  S.  Q.  B.  276), 
that  the  municipal  council  had  a  discretion 
under  the  provisions  of  the  "  Quebec  License 
Law,"  R.  S.  Q.  art.  839,  to  be  exercised  in 
the  matter  of  the  confirmation  of  such  cer- 
tificates for  the  exercise  of  which  no  action 
could  lie,  and,  further,  that  even  if  the  mem- 
bers of  the  council  had  acted  maliciously  in 
refusing  to  confirm  the  certificate  there  could 
not  be  on  that  account  any  right  of  action 
for  damages  against  the  corporation.  Beach 
V.  Township  of  Stanstead,  xxix.,  736. 

19.  Jurisdiction  of  Provincial  Legislature — 
License  fees  —  Municipal  by-law. 

See  No.  3,  ante. 

20.  Statutory  prohibition  —  Penal  statute 
— Wholesale  purchase  —  Guarantee  —  Val- 
idity of  contract  —  Forfeiture  —  Nova  Scotia 
Liquor  License  Act — Practice. 

See  Contract,  166. 

21.  Canada  Temperance  Act  —  Police  con- 
stable —  Negligent  performance  of  duty  — 
Damages. 

See  Municipal  Cobporation,  66. 


4.  Public  Works  Act. 

22.  Having  intoxicating  liquors  near  public 
icorks  —  Conviction  under  Ontario  statutes — 
Destruction  of  liquors  by  order  of  justices  — 
Unsealed  conviction  —  Action  for  damages — 
Notice  of  action. 

See  Malice,  4. 


LIS  PENDENS. 

Retraxit  of  part  of  claim  —  Reserve  as 
to  balance  —  Subsequent  action  —  Adjudi- 
cation in  first  action — Res  judicata. 

See  Practice  and  Procedure,  66. 


LITIOIOITS  BIGHTS. 

1.  Forfeited  shares  —  lUegal  confiscation — 
Judgment  in  similar  dispute — Arts.  1582,  158S, 
1584  C.  C.] — B.  became  holder  of  40  shares 
of  stock,  which  at  the  time  of  the  transfers 
had  been  declared  forfeited  for  non-payment 
of  dues.  Subsequently  other  shares,  which 
had  been  confiscated  for  similar  reasons,  were 
declared,  by  judgment  of  the  Superior  Court, 
to  be  valid  and  to  have  been  illegally  forfeited. 
Thereupon  B.  by  mandamus  asked  to  be  recog- 
nized as  a  member  of  the  society  and  paid 
the  amount  of  dividends  already  declared  in 
favour  of  and  paid  to  other  shareholders.  In 
defence  it  was  pleaded  that  B.  had  acquired 
under  the  transfers  in  question  litigious  rights 
and  was  only  entitled  to  recover  the  amount 
actually  paid,  with  legal  interest  and  cost  of 


801 


LOTTEEY. 


802- 


traiiBfers.  HM,  affirming  the  judgment  ap- 
pealed from  (M.  L.  R.  2  Q.  B.  272),  Fournier 
and  Henry,  JJ.,  dissenting,  that  at  the  time 
of  the  purchase  of  said  shares,  B.  was  a  buyer 
of  litigious  rights  within  the  provisions  of 
art.  1583,  C.  C,  and.  under  art.  1582,  C.  C, 
could  only  recover  from  the  liquidators  the 
price  paid  by*  him  with  interest  thereon. — 
Also,  that  the  exception  in  the  fourth  para- 
graph of  art.  1584  C.  C,  only  applies  to  the 
particular  demand  in  litigation  which  had 
been  confirmed  by  a  judgment  of  a  court,  or 
which  having  been  made  clear  by  evidence  is 
ready  for  judgment.  Brady  v.  Stewart,  xv., 
82. 

2.  Title  to  lands  —  Usurper  in  possession — 
Pleadings  —  Art.  1582  C.  C.]— Where  there 
is  no  litigation  pending  or  dispute  of  title  to 
lands  raised  except  by  a  defendant  who  has 
usurxted  possession,  and  holds  by  force,  he 
cannot  when  sued  set  up  against  the  plaintiff 
a  defence  based  upon  a  purchase  of  litigious 
rights.    Powell  V.  Watters,  xxvlii.,  133. 

3.  Contract  void  —  Champerty  —  Collusive 
judgmen  t — Tierce — Opposition. 

See  Title  to  Land,  131. 

4.  Speculation  in  litigious  rights — Estoppel 
— Warranty, 

See  Title  to  Land,  111. 

And  see  Champebty — Maintenance. 


LOCAL  IMPROVEMENTS. 

See  Municipal  Gobfobation. 


LOCATION  TICKET. 

Crown  lands — Sales  by  local  agent — Sus- 
pensive conditions  —  Timber  licenses  —  Pri- 
ority of  title. 

See  Cbovn.  96. 


LOGS. 


1.  Detention  of  saw-logs  on  drive — Float- 
able streams— R.  S.  O.  (i8S7)  c.  121— Con- 
struction of  statute. 

See  Watercourses,  5. 

2.  Rivers  and  streams  —  Obstruction  — 
Dam  —  Driving  saw-logs. 

See  Watercourses,  6. 

And  see  Saw-logs. 


LORD  CAMPBELL'S  ACT. 

1.  Right  of  action  by  deceased — Limitation 
of  action  —  Remedy  barred — Bodily  injuries 
— Claim  of  widow — Ewtinguishment  of  obli- 
gation —  Arts.  1056.  2261,  2262,  2267,  2188, 
C.  C.—Arts.  iSl,  m,  C.  C.  jP.]— The  hus- 
band was  injured  wnile  on  duty  as  appellant's 
employee,  the  injury  resulting  in  death  about 
15  months  afterwards.  No  indemnity  was 
claimed  during  his  lifetime.  The  widow,  for 
herself  as  well  as  executrix  of  her  minor  child, 
brought  action  within  one  year  after  his 
death.  Held,  reversing  the  judgment  appealed 
8.  c.  d.— 26 


from  (M.  L.  R.  6  Q.  B.  118),  Fournier,  J.,* 
dissenting,  that  respondent's  right  of  ac- 
tion under  art.  1056  C.  C,  depends  not  only 
upon  the  character  of  the  act  from  which, 
death  ensued,  but  upon  the  condition  of  the 
decedent's  claim  at  the  time  of  his  death,  and 
if  the  claim  was  in  such  a  shape  that  he 
could  not  then  have  enforced  it,  had  death  not, 
ensued,  the  article  does  not  give  a  right  of' 
action,  or  impose  liability  on  the  person  in- 
flicting the  injury. — That  as  it  appeared  on 
the  record  that  the  plaintiff  had  no  right  of 
action,  the  court  would  grant  the  defendant's, 
motion  for  judgment  non  obstante  veredicto.' 
— That  at  the  time  of  the  death  of  respon-^ 
dent's  husband  all  right  of  action  was  pre-' 
scribed  under  art.  2262,  C.  C,  and  that  this 
prescription  is  one  to  which  the  tribunals  are 
bound  to  give  effect  although  not  pleaded.' 
Canadian  Pacific  Ry.  Co.  v.  Robinson,  xix., 
292. 

[Reversed  by  Privy  Council  (1892)  A.  C. 
481.] 

See  Limitations  of  Actions,  21. 

2.  Oovemment  railway  —  Injury  to  em- 
ployee— Lord  Campbell's  Act — Art.  1056.  C. 
C. — Exoneration  from  liability  —  R.  S.  0.  c. 
58,  s.  50.]— Art.  1056  0.  C.  embodies  the  ac-> 
tion  previously  given  by  a  statute  of  the  Pro- 
vince of  Canada  re-enacting  Lord  Campbell'a 
Act.  Robinson  v.  Canadian  Pacific  Ry.  Co. 
([1892]  A.  C.  481)  distinguished.— A  work- 
man may  so  contract  with  his  employer  as  to 
exonerate  the  latter  from  liability  for  negli- 
gence, and  such  renunciation  would  be  an 
answer  to  an  action  under  Lord  Campbell's 
Act.  Griffiths  v.  Earl  Dudley  (9  Q.  B.  D. 
357)  followed.  The  Queen  v.  Grenier,  xxx., 
42. 

^  3.  Damages  for  death  of  servant — Jurisdic- 
tion of  Maritime  Court  of  Ontario — Negli- 
gence— Right  of  action. 

See  Action,  42. 

4.  Art.  1056  C.  C. — Moral  wrong — Solatium 
— Assessment  of  damages-^Misdirection — New 
trial. 

See  Damages,  2. 

5.  Death  of  parent  —  Negligence — Bereave- 
ment— Solatium — Art.  1056  C.  C. — Pecuniary 
loss. 

iSfee  Damages,  4. 

6.  Actio  personalis  moritur  cum  persond — 
Abatement  of  appeal — C.  S.  N.  B.  c.  86. 

See  Appeal,  1. 

7.  Action  by  widow — Previous  action  by  tfe- 
ceased  in  his  lifetime  —  Different  causes  of 
action — Identity  of  material  issues — Evidence 
in  first  action — Subsequent  use  of. 

See  Evidence,  19. 


LOTTERY. 

1.  Constitutional  law  —  Legislative  powers 
— B.  N.  A.  Act,  1867— Criminal  Code.  1892 
—R.  S.  C.  c.  159—R.8.Q.  art.  2920— 5S  Vict. 
c.  36  (Que.) — Indictable  offences  —  Contract 
— Illegal  consideration  —  Co-relative  agree- 
ments— Nullity — Invalidity  judicially  noticed 
—Arts.  13,  U,  989,  990  C.  C]— The  Provin- 
cial Legislatures  have  no  jurisdiction  to  per- 
mit the  operation  of  lotteries  forbidden  by 
the  criminal  statutes  of  Canada. — ^A  contract 
in  connection  with  a  scheme  for  the  operation 
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of  a  lottery  forbidden  by  the  criminal  statutes 
of  Canada  is  unlawful  and  cannot  be  enforced 
in  a  court  of  justice.  The  illegality  which 
vitiates  such  a  contract  cannot  be  waived  or 
condoned  by  the  conduct  or  pleas  of  the  party 
against  whom  it  is  asserted  and  it  is  the  duty 
of  the  courts  ew  mero  motil,  to  notice  the 
nullity  of  such  contracts  at  any  stage  of  the 
case  and  without  pleading.  Judgment  ap- 
pealed from  reversed,  Girouard,  J.,  dissenting. 
— Per  Girouard,  J.,  (dissenting.)  In  Canada 
before  the  Criminal  Code,  1892,  lotteries  were 
mere  offences  or  contraventions  and  not 
crimes,  and  consequently  the  Act  of  the  Que- 
bec Legislature  was  constitutional.  L^Aasooi- 
ation  St.  Jean-Baptiate  y.  BrauU,  xxx.,  598. 

2.  lUegal  oonaideration  of  contract  —  Co- 
relative  agreements. 

See  Constitutional  Law,  31. 


BEACHINEBT. 

Nuisance  —  Operation  of  electric  railioay 
— Power  house  machinery — Vibration^  smoke 
and  noise — Injury  to  adjoining  property — 
Evidence — Assessment  of  damages — Reversal 
on  questions  of  fact. 

See  Nuisance,  6. 

And  see  Immoveable  Pbofebtt — Masteb  and 
Servant — Moveables — Negligence. 


BEAOI8TRATE. 

See  Justice  of  the  Peace. 


BEAGNA  CHABTA. 

Canadian  waters  —  Property  in  beds  — 
Public  harbours  —  Erections  in  navigable 
waters  —  Interference  with  navigation  — 
Right  of  fishing  —  Power  to  grant  —  Rip- 
€ur*an  proprietors  —  Great  lakes  and  ndvigable 
rivers — Operation  of  Magna  Charta  —  Pro- 
vincial legislation  —  R.  8.  O.  {1887)  c.  24, 
s.  47—55  Vict.  10  s.'SS.  5  to  13,  19  and  21  (O.) 
R.  S.  Q.  arts.  1375  to  i378.]— Where  the  pro- 
visions of  Magna  Charta  are  not  in  forcte,  as 
in  Quebec,  the  Crown,  in  right  of  the  pro- 
vince, may  grant  exclusive  rights  of  fishing  in 
tidal  waters,  except  in  tidal  public  harbours, 
in  which,  as  in  public  harbours,  the  Crown, 
in  right  of  the  Dominion,  may  grant  the  beds 
and  fishing  rights.  Gwynne,  J.,  dissenting. 
— Per  Strong,  C.J.,  and  King  and  Girouard, 
JJ.  The  provisions  of  Magna  Charta  relating 
to  tidal  waters  would  be  in  force  in  the  pro- 
vinces (except  Quebec),  unless  repealed  by 
legislation,  but  such  legislation  has  probably 
been  passed  by  the  various  Provincial  Legis- 
latures and  these  provisions  of  the  charter, 
so  far  as  they  affect  publicf  harbours,  have 
been  repealed  by  Dominion  legislation. — (See 
[1898]  A.  C.  700.)  The  Fisheries  Case,  xxvi., 
444. 


aCAII.8. 

See  Postal  Sebvice. 


MAINTENANCIL 

1.  Reversion  in  lands  not  used  for  canal 
purposes  —  Purchase  in  conflict  with  public 
use — Tr%t9t^ 

See  UiDEAu  Canal  Lands,  1. 

2.  Fiduciary  agent  of  Crown — Purchase  in 
conflict  with  public  use — Ordnance  lands  — 
Trust  estate. 

See  RiDEAU  Canal  Lands.  2. 

3.  WUl  —  Sheriff's  deed  —  Proof  of  heir- 
ship— Rejection  of  evidence — New  trial. 

See  Evidence,  171. 

And  see  Champebty — Litigious  Rights. 


BEALICE  I    MAI.ICI01T8    PBOSEGIT- 
TION. 

1.  Libel  —  Slander  —  Interruption  of  pre- 
scription  —  Arts.  2d62j  2267  C.  C. — Pendency 
of  proceedings.] — Action  by  S.,  in  his  life- 
time, civil  engineer,  for  $20,000  damages,  in 
consequence  of  unjust  removal  from  the  po- 
sition of  commissioner  of  expropriations.  The 
respondents  became  plaintiffs  par  reprise 
dHnstance.—On  14th  April,  1868.  B.  and  M. 
were  named  joint  commissioners  to  determine 
the  amount  to  be  accorded  to  Wilson  for  ex- 
propriation of  part  of  his  property.  S.  and 
B.,  after  valuing  the  compensation  at  $19,- 
500,  on  objections  made,  reduced  the  amount 
to  $13,666.  M.,  in  his  report,  declared  $7,500 
sufficient. — Thereupon,  on  7th  August,  1868, 
the  city  council  passed  a  resolution  charging 
S.  and  B.  with  fraud  and  partiality,  and  ap- 
plied to  the  Superior  Court  to  have  them 
removed  from  office. — On  17th  September, 
1870,  the  application  was  granted  on  the 
ground  that  they  had  committed  an  error 
of  judgment  and  proceeded  on  a  wrong 
principle,  the  charges  of  fraud  and  par- 
tiality being  held  unfounded.  —  On  20th 
September,  1873,  the  Court  of  Queen's  Bench 
re-instated  S.  and  B.  as  (Commissioners  and 
on  4th  iSovember,  1»76,  this  judgment  was 
affirmed  by  the  Privy  Council.  (2  App.  Cass. 
168.)— In  May,  1871,  S.  brought  the  action, 
and  in  answer  the  appellants  submitted : — 
That  the  action  was  barred  under  arts.  2262  & 
2267  C.  C. ;  that  they  had  not  been  actuated 
by  malice,  and  they  considered  it  a  duty  'to 
adopt  proceedings  for  the  redress  of  grievances 
complained  of  by  interested  parties,  that  there 
was  reasonable  and  probable  cause  for  their 
acts,  and  that  S.  had  suffered  no  damage  for 
which  they  were  amenable.  The  Superior 
Court  dismissed  the  action  as  barred,  with- 
out entering  into  the  merits,  but  the  Court 
of  Queen's  Bench  reversed  the  judgment  and 
allowed  $3,000  damages,  being  of  opinion  that, 
as  the  matter  was  still  in  course  of  litigation, 
arts.  22(>2  &  2267  C.  C,  did  not  apply,  and 
the  action  was  not  prescribed ;  that  there  was 
no  proof  of  fraud  and  misconduct;  that  the 
proceedings  were  without  reasonable  and  prob- 
able cause,  and  malice  should  be  inferred. 
Held,  affirming  the  judgment  appealed  from 
(6  Legal  News  155;  27  L.  C.  Jur.  129), 
Fournier,  J.,  dissenting,  that  the  action  was 
not  merely  for  the  libel  contained  in  the  re- 
solution of  the  7th  August,  1868,  but  for  mali> 
cious  prosecution,  following  up  that  resolution 
by  proceedings  instituted  in  the  courts,  mali- 
ciously and  without  any  reasonable  and  just 
cause,  and  prescription  did  not  begin  to  run 
until   the   termination    of    such    pro<5eeding8. 
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The  action,  therefor^  and  judgment  for  dam- 
ases  should  be  sustained,  no  objection  having 
been  raised  that  the  action  was  prematurely 
brought.     Mayor  of  Montreal  y.  Hall,  zii.,  74. 

2.  Reasonahle  and  prohahle  cause  —  In- 
ferences —  Functions  of  judge — Questions  for 
jury — Nonsuit,] — In  an  action  for  malicious 
prosecution  the  existence  or  non-existence  of 
reasonable  and  probable  cause  must  be  deter- 
mined by  the  judge.  The  jury  may  be  asked 
to  find  on  the  facts  from  which  reasonable  and 
probable  ciause  may  be  inferred^  but  the  in- 
ferences must  be  drawn  by  the  judge.  Lister 
V.  Ferryman  (L.  R.  4  H.  L.  521)  followed; 
Ahrath  v.  North  Eastern  Ry.  Co.   (11  Q.  B. 

D.  79,  140;  11  App.  Cas.  247)  considered. 
Archibald  v.  McLaren,  xxi.,  588. 

3.  Insolvent  Act  —  Demand  of  assignment 
— Reasonable  and  probable  cause  —  Order  of 
judge  annulling  demand  —  Evidence.] — In 
18^4  the  firm  of  D.  &  Go.  was  composed  of 
J.  D.  and  J.  S. ;  and  the  firm  of  E.  &  O. 
was  then  composed  of  J.  F.  E.  and  the  plain- 
tiff. The  latter  firm  carried  on  business  then, 
in  Saint  John,  as  dealers  in  flour,  meal,  &c., 
and  there  had  been  dealings  between  the  firms 
for  about  two  years  previously,  but  not,  so 
far  as  appeared,  to  any  very  large  extent. — 
In  the  fall  of  that  year,  three  promissory 
notes,  made  by  E.  &.  G.  in  favour  of  D.  & 
Co.,  which  had  been  indorsed  by  the  latter 
firm,  and  which  had  been  discounted  for  them 
by  the  Bank  of  Montreal,  were  lying  in  that 
bank  when  they  matured.  The  first  for 
;H0y.81,  fell  due  23rd  November,  1874;  the 
second  for  $109.71,  due  7th  December,  and 
the  third  for  $137.13,  due  14th  December. — 
On  2Srd  November,  when  the  first  note  be- 
came due,  plaintiff  called  at  the  office  of  D. 
&  Co.,  where  he  saw  S.,  and  told  him  that  he 
was  unable  to  pay  the  note  in  full  that  day, 
but  he  offered  S.  25%  on  account,  and  asked 
to  be  allowed  to  renew  for  the  difference.  S. 
promised  to  speak  to  the  defendant  on  the 
subject,  and  requested  plaintiff  to  call  again 
and  get  his  reply.  Plaintiff  accordingly  called 
again  shortly  afterwards  and  found  both  S. 
and  D.  in  their  office.  Defendant  then  at 
once  refused  peremptorily  to  acteept  the  offer 
which  plaintiii  had  made  to  S.,  or  to  accept 
50%  and  to  renew  for  the  balance  for  one 
month. — After  three  o'clock  on  the  same  day, 
defendant  called  at  the  office  of  E.  &  G.  and 
told  plaintiff  that  if  the  note  was  not  taken 
up  by  one  o'clock  the  following  day,  an  at- 
tachment would  be  issued  against  the  firm  of 

E.  &  G.  Plaintiff  urged  him  not  to  issue  any 
attachment,  assuring  him  that,  not  only  D. 
&  Co.,  but  every  one  of  the  creditors  of  E. 
&  G.  should  be  paid  in  full.  Defendant,  how- 
ever, refused  to  listen  to  these  assurances. — 
The  note  for  $409.81  was  not  then  retired, 
neither  was  the  next  one,  for  $109,  when  it 
became  due;  but  the  third  was  paid  in  full 
at  maturity. — Some  time  in  December  (the 
plaintiff  thought  about  the  7th),  E.  &  G.  re- 
ceived a  letter  from  B.,  as  solicitor,  on  behalf 
of  D.  &  Co.,  intimating  that  D  &  Co/s  claim 
must  be  paid,  or  that  E.  &  G.  must  go  into 
liquidation.— As  the  solicitor  of  D.  &  Co.,  B., 
on  l(5th  December  issued  an  attachment 
against  E.  &  G.,  but  which  was  never  oxoout- 
ed.  The  sheriff  testified  that  no  property  was 
pointed  out  to  him,  and  that  he  found  none  to 
attach  under  it. — On  12th  January,  1S75,  a 
demand  was  served  on  E.  &  G.  at  the  instance 
of  D.  &  Co.,  requiring  E.  &  G.  to  assign  un- 
der the  Insolvent  Act  of  1809.— Within  five 


days  after  service  a  petition,  under  s.  15  of 
the  Act,  signed  by  E.  &  G.  individually,  was 
presented,  praying  that  no  further  proceedings 
should  be  taken  under  it,  and  the  judge  pro- 
ceeded to  inquire  into  the  subject  matter  of  it, 
and  ordered,  '*  After  hearing  the  parties.  &c., 
and  it  appearing  to  me  that  E.  &  G.  have  not 
ceased  to  meet  their  liabilities  generally  at  the 
time  of  such  demand,  I  do  order  that  the 
prayer  of  the  petitioners  be  granted,  and  that 
no  further  proceedings  be  taken  on  such  de- 
mand, with  costs,  &c.," — E.  &  G.  arranged 
with  D.  &  Co.  for  the  debt  for  which  the  de- 
mand had  been  made  by  giving  them  an  in- 
dorsed note,  payable,  with  interest,  in  12 
months;  which  was  subsequently  paid  in  full. 
— Plaintiff  brought  action  on  the  ground  "that 
the  defendant  falsely  and  maliciously,  and 
without  reasonable  and  probable  cause,  made, 
or  procured  to  be  made,  a  demand  ...  re- 
quiring plaintiff  and  E.  to  assign  for  the  bene- 
fit of  creditors,  and  falsely  and  maliciously, 
and  without  reasonable  or  probable  cause, 
caused  the  same  to  be  served  .  .  .  and 
the  plaintiff  and  E.  presented  their  petition 
praying  that  no  further  proceedings,  under 
the  demand,  should  be  had,  and  the  judge 
granted  the  petition  and  thereby  such  demand 
became  and  was  of  no  force,  &c.,  and  the  pro- 
ceedings thereon  were  determined ;  and  by 
reason  whereof  plaintiff  was  put  to  inconveni- 
ence and  anxiety,  and  was  prevented  from 
transacting  his  business  and  carrying  on  his 
said  trade  with  the  said  E.,  and  was  injured 
in  his  credit  and  incurred  expense  in  procur- 
ing the  said  demand  to  be  annulled,"  &c. — At 
the  trial  Duff,  J.,  directed  the  jury  that  the 
annulling  of  the  demand  by  the  order  of  Judge 
Watters  was  primd  facie  evidence  of  the  ab- 
sence of  reasonable  and  probable  cause,  and 
threw  upon  the  defendant  the  burthen  of  prov- 
ing the  affirmative.  Held,  reversing  the  judg- 
ment appealed  from  (3  Pugs.  &  Bur.  77 ) ,  that 
such  order  was  not  in  itself  even  prtmd  fade 
evidence  of  the  absence  of  reasonable  and  pro- 
bable cause;  but,  further,  the  evidence  suffi- 
ciently established  the  existence  of  reasonable 
and  probable  cause' for  making  the  demand  of 
assignment.  Domville  v.  Oleeson,  Cass.  Dig. 
(2  ed.)  343. 

4.  Arrest — Imprisonment  —  Justice  of  the 
peace —  Having  liquors  near  public  works — 
Destruction  of  liquors  —  Notice  of  action — 
Necessity  of  quashing — Unsealed  conviction — 
Affixing  seal  —  Venue  —  New  trial — R.  8.  O. 
(1877)  c.  32,  ss.  2,  6,  7—R.  tS.  O.  (1881) 
c.  S5,  ss.  2,  6,  7— K.  8.  O.  (1887)  c.  73— R. 
8.  O.  (1877)  c.  73.]— B.  was  convicted  on  a 
charge  of  having  intoxicating  liquors  aboard 
a  schooner  in  the  Michipicoten  River  "  for  the 
purposes  of  sale  on  or  near  the  works  of  the 
Canadian  Pacific  Railway,  contrary  to  law." 
His  stock  of  liquors  was  destroyed  and,  in  de- 
fault of  payment  of  a  fine  purported  to  be 
imposed  under  R.  S.  O.  (1877)  c.  32.  s.  2,  he 
was  imprisoned  at  Port  Arthur,  Ont.,  for 
about  six  weeks,  when  he  was  discharged  under 
a  writ  of  habeas  corpus.  The  conviction  as 
returned  was  not  under  seal ;  neither  the  con- 
viction nor  the  order  for  destruction  of  the 
liquors  was  formally  qua.shed ;  the  notice  of 
action  for  damages  for  malicious  arrest  and 
imprisonment  and  destruction  of  the  liquors 
was  served  upon  one  of  the  convicting  justices 
personally  and  a  copy  left  at  the  residence  and 
with  the  solicitors  of  the  other  convicting  jus- 
tice who  admitted  having  seen  a  copy  of  the 
notice,  but  it  did  not  appear  where  or  at  what 
time.       The  venue  was  laid  in  Toronto  and 
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changed  by  consent  to  Port  Arthur  where  the 
trial  took  place.  B.  recovered  damages  and 
the  Divisional  Court  affirmed  the  trial  court 
judgment  (15  O.  R.  716).  The  Supreme 
Court  (Ritcfhie,  C.J.,  and  Strong,  Foumier, 
Gwynne  and  Patterson^  JJ.),  affirmed  the 
judgment  of  the  Court  of  Appeal  for  Ontario 
(16  Out.  App.  R.  398),  dismissing  an  appeal 
from  the  Divisional  Court  judgment.  Conmee 
V.  Bond,  1890,  Cass.  Dig.  (2  ed.)  511. 

5.  Malice — Lihdlous  resolution  —  Summary 
dismissal  of  municipal  official,]— A  resolution 
by  which  a  municipal  council  summarily  dis- 
missed an  official  without  any  previous  notice 
recited  that  he  had  committed  a  serious  fault 
by  making  unfounded  charges  against  his  as- 
sistant; that  he  was  charged  with  negugence 
towards  his  committee;  that  he,  without 
cause,  refused  to  recognijce  his  assistant,  and 
by  his  conduct  tended  to  render  the  adminis- 
tration of  his  department  inefficient.  No  ma- 
licious motive  was  shewn  to  have  actuated 
the  council  in  passing  the  resolution.  Heldy 
that  there  was  nothing  in  the  resolution  of  a 
nature  to  injure  the  official  character  or  repu- 
tation of  the  official  so  dismissed.-nJudgment 
appealed  from  (Q.  R.  6  Q.  B.  177)  affirmed. 
Davis  V.  City  of  Montreal,  xxvu.,  539. 

6.  ProhaUe  cause  —  Foroery.]— An  action 
by  S.,  holder  of  a  note  indorsed  to  him  by 
the  payees,  was  dismissed  upon  evidence  that 
it  had  never  been  signed  by  the  person  named 
as  maker,  nor  with  his  knowledge  or  consent, 
but  had  been  signed  by  his  son  without  au- 
thority. The  son  deposed  that  he  never  in- 
tended to  sign  the  note,  and  if  he  had  actually 
signed  it  with  his  father's  name,  it  was  he- 
caused  he  believed  that  it  was  merely  a  re- 
ceipt for  goods  delivered  by  express.  Immedi- 
ately after  dismissal  of  the  suit.  S.  wrote 
payees  asking  information  to  help  him  in  lay- 
ing a  criminal  charge  to  force  payment  of  the 
note  and  costs.  He  also  applied  to  the  agent, 
by  whom  the  goods  were  delivered  and  note 
procured  and  was  informed  that  there  was  a 
receipt  for  the  goods  in  the  delivery-book,  but 
that  the  signature  was  denied  and  could  not 
be  proved.  Without  further  inquiry,  and  not- 
withstanding a  warning  against  criminal  pro- 
ceeding, S.  laid  information  against  the  son 
for  forgery.  Upon  investigation  the  charge 
was  declared  unfounded.  Held,  reversing  both 
courts  below,  that,  under  the  circumstances, 
the  prosecution  was  without  reasonable  or 
probable  cause,  and  plaintiff  entitled  to  sub- 
stantial damages.  Charlebois  v.  tiurveyery 
xxvii.,  556. 

7.  Slander — Privileged  communication. 

See  Public  Officeb,  1. 

8.  Arrest  on  capias  —  Want  of  prohaUe 
cause— Affidavit— Art.  1V8  G.  G.  P.— Damages. 

See  Capias. 

9.  Damages  —  Evidence  —  Favourable  ter- 
mination of  proceedings. 

See  Action,  43. 

10.  License  hy-lato — Commercial  traveller — 
Selling  without  license  —  Action  for  illegal 
arrest. 

See  Tort,  4. 

11.  Privileged  communication  —  Evidence 
— Charge  to  jury — Unfriendliness. 

Sec  Libel,  7. 


aCANDAMUS. 

1.  Discretionary  order — Appellate  jurisdic- 
tion— County  school  rates — R.  S.  N.  S.  Hth 
ser.)  0.  32,  s.  52.]— A  mandamus  was  applied 
for  to  compel  the  Town  of  Dartmouth  to 
assess  $16,976  for  its  proportion  of  county 
school  rates  under  R.  S.  N.  S.  c.  32,  s.  52. 
The  court  below,  without  determining  whether 
or  not  the  assessment  was  possible  and  obli- 
gatory, made  the  rule  absolute,  leaving  the 
questions  to  be  determined  on  the  return  of 
the  writ.  Held,  affirming  the  judgment  ap- 
pealed from  (1  Russ.  &  Oeld.  402),  Strong 
and  Gwynne,  JJ.,  dissenting,  that  the  grant- 
ing of  the  writ  in  this  case  was  in  the  discre- 
tion of  the  court  below,  and  the  exercise  of 
that  discretion  cannot  at  present  be  ques- 
tioned.—/'cr  Ritchie.  C.J.  That  the  Town  of 
Dartmouth  is  not,  but  that  the  City  of  Hali- 
fax is,  exempted  by  R.  S.  N.  S.  c.  32  from 
contribution  to  county  school  rates.  (See  5 
Russ.  &  Geld.  402).  The  Queen  v.  Town  of 
Dartmouth,  ix.,  509. 

2.  Appeal — Jurisdiction — Final  judgment — 
Judgment  on  demurrer — Supreme  and  Exche- 
quer Courts  Act,  ss.  24  (g),  28.  29,  3(?.]— In- 
terlocutory judgments  upon  proceedings  for 
and  upon  a  writ  of  mandamus  are  not  appeal- 
able to  the  Supreme  Court  under  s.  24  {g) 
of  the  Supreme  and  Exchequer  Courts  Act. 
The  word  "  judgment "  in  that  sub-section 
means  the  final  judgment  in  the  case.  Strong 
and  Patterson,  JJ.,  dissented.  Langevin  v. 
Commissaires  de  St.  Marc,  xviii.,  599. 

3.  School  corporation — Decision  of  superin- 
tendent of  public  instruction — Appeal — Final 
judgment— Practice— R.  S.  Q.  arts.  2055,  2056 
—55  (k  56  Vict.  0.  24,  ss.  18  and  19  {Que.)  ]— 
Under  the  provisions  of  art.  2055  of  the  Re- 
vised Statutes  of  Quebec,  as  amended  by  55 
&  56  Vict.  c.  24,  ss.  18  and  19,  certain  rate- 
payers of  a  school  district  appealed  to  the 
superintendent  of  public  instruction  for  the 
Province  of  Quebec,  who  thereupon  rendered 
a  decision  and  gave  orders  and  directions  re- 
specting the  erection  of  a  school  house,  which, 
however,  the  school  commissioners  neglected 
to  perform.  Held,  affirming  the  judgment  ap- 
pealed from  \Q.  R.  3  Q.  B.  500),  that  in  such 
cases,  the  decision  of  the  superintendent  of 
public  instruction  was  final ;  that  no  appeal 
therefrom  would  lie  to  the  Superior  Court, 
and  that  the  proper  remedy  to  enforce  the 
execution  of  the  orders  and  directions  of  the 
superintendent  was  by  mandamuK.  Commis- 
saires de  St.  Charles  v.  Cordeau,  9th  Decem- 
ber, 1895. 

4.  Appeal — Special  leave — 60  d  61  Vict.  c. 
34.  s.  1  (c) — Error  in  judgment — Concurrent 
jurisdiction — Procedure.) — Special  leave  to  ap- 
peal from  a  judgment  of  the  Court  of  Appeal 
for  Ontario,  under  s.  1  (c)  of  60  &  61  Vict, 
c.  34,  will  not  be  granted  on  the  ground  merely 
that  there  is  error  in  such  judgment. — Such 
leave  will  not  be  granted  when  it  is  certain 
that  a  similar  application  to  the  Court  of  Ap- 
peal would  be  refused. — The  Ontario  courts 
have  held  that  a  person  acquitted  on  a  crimi- 
nal charge  can  only  obtain  a  copy  of  the 
record  on  the  fiat  of  the  Attorney-General. 
S.  having  been  refused  such  fiat  applied  for 
a  writ  of  mandamus  which  the  Divisional 
Court  granted  and  its  judgment  was  affirmed 
by  the  Court  of  Appeal.  Held,  that  the  man- 
damus having  been  granted  the  public  interest 
did  not  require  special  leave  to  be  given  for 
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an  appeal  from  the  judgment  of  the  Court  of 
Appeal,  though  it  might  have  had  the  writ 
been  refused.  —  The  question  raised  b^  the 
proposed  appeal  is,  if  not  one  of  practice,  a 
question  of  the  control  of  provincial  courts 
over  their  own  records  and  officers  with  which 
the  Supreme  Court  should  not  interfere.  At- 
torney-Oeneral  of  Ontario  v.  SouUy,  xxxiii., 
16. 

5.  Final  judgment  —  Decision  —  Highest 
court  of  final  resort — 38  Vict.  c.  11. 

See  Appeal,  159. 

6.  By-law — Raihoay  bonus — Validating  Aot 
— Remedy  at  law. 

See  Municipal  Corporation.  37. 

7.  School  taxes  in  county  of  Halifax — As- 
sessment of  present  ratepayers  for  previous 
years—Jurisdiction, 

See  Assessment  and  Taxes,  62. 

8.  Remedy  for  wrongful  dismissal — Physi- 
cian engaqed  iy  Board  of  Health — Charge  on 
municipality — Damages — Reasonahle  expenses 
— Action. 

See  Municipal  Corporation,  158. 

9.  Drainage  —  Injuring  liability — Right  of 
action— Notice— R.  S.  O.  {18S7)  c.  I84. 

See  Drainage,  2. 

10.  Municipal  drains  —  Negligence — Non- 
completion — Action — Maintenance  and  repair. 

See  Drainage.  8. 

11.  Return  to  writ — Demurrer — Practice  in 
court  below. 

See  Appeal,  344. 

12.  Appeal — Jurisdiction — Court  of  Review 
—^4  d  55  Vict.  0.  25,  s.  3  {D.)— Costs. 

See  Appeal,  113. 

13.  Construction  of  contract — Construction 
of  12  Vict.  c.  183,  s.  20 — Notice  to  cancel  con- 
tract— Gas  supply  shut  off  for  non-payment 
of  gas  bill  on  other  premises. 

See  Contract,  28. 


BEANDATE. 

1.  Termination  —  Partnership  moneys — Se- 
questration of — Contre-lettre*] — In  November, 
1886,  G.  B.  by  means  of  a  contre-lettre  be- 
came interested  in  real  estate  transactions  in 
Montreal,  effected  by  P.  S.  M.     In  December, 

1886.  G.  B.  brought  action  against  P.  S,  M., 
to  have  a  sale  made  by  the  latter  to  one  Bar- 
salou  declared  fraudulent  and  the  new  pur- 
chaser restrained  from  paying  the  balance  due 
to  the  parties  named  in  the  deed  of  sale.  A 
plea  of  compensation  was  filed  and,  pending 
action,  a  sequestrator  appointed,  to  whom 
Barsalou    paid    the    money.     In    September, 

1887,  another  action  was  instituted  by  G.  B. 
against  P.  S.  M.  for  an  account  of  real  estate 
transactions  conformably  to  the  contre-lettre. 
A  plea  of  compensation  was  filed.  The  Su- 
perior Court  dismissed  the  first  action  on  the 
ground  that  G.  B.  had  no  right  of  action,  but 
maintained  the  second  ordering  an  account  to 
be  taken.  The  Queen's  Bench  affirmed  the 
Superior  Court  in  dismissing  the  first  action 
and  P.  S.  M.  acquiesced  in  the  judgment  on 


the  second  action. — On  appeal  from  the  judg- 
ment dismissing  the  first  action:  Held,  re- 
versing the  judgment  appealed  from,  that  the 
plea  of  compensation  was  unfounded.  G.  B. 
having  the  right  to  put  an  end  to  P.  S.  M.'s 
mandate  by  a  direct  action,  and  therefore  un- 
til the  account  which  had  been  ordered  in 
the  second  action  had  been  rendered,  the 
moneys  should  remain  in  the  hands  of  the  se- 
questrator appointed  with  the  consent  of  the 
parties.     Bury  v.  Murphy,  xxii.,  137. 

2.  Partnership  —  Division  of  assets  —  Art. 
1898  C.  C. — Debtor  and  creditor  account.] — 
In  Quebec,  where  there  is  no  other  arrange- 
ment between  partners,  the  partition  of  the 
property  of  a  commercial  partnership  must  be 
made  according  to  the  rules  laid  down  in  the 
Civil  Code  in  relation  to  the  partition  of  suc- 
cessions, in  so  far  as  they  can  be  made  to 
apply. — Upon  the  dissolution  of  a  partnership, 
where  one  of  the  partners  has  been  entrusted 
with  the  collection  of  moneys  due  as  the  man- 
datary of  the  others,  any  of  his  co-partners 
may  bring  suit  against  him  directly  either  for 
an  account  under  the  mandate,  or  as  for 
money  had  and  received.  Lefebvre  v.  Aubry, 
xxvi.,  602. 

3.  Pledge  of  stock  —  Notice  of  trust — Pre- 
carious title  —  Possession  of  shares  —  Insol- 
vency—Arts. 1755.  2268  C.  C. 

See  Trusts,  2. 

4.  Statement — Reddition  de  compte — Errors 
and  omissions — Reformation  de  compte. 

See  Action,  2. 

5.  Negotiorum  gestor  —  Action — Account — 
Release — Purchase  of  trust  estate — Will. 

See  Account,  4. 

6.  Power  of  attorney — Authority  to  adjust 
and  settle  claim — Right  to  receive  award. 

See  Attorney. 

7.  Insolvency  —  Purchase  by  inspector  — 
Trusts— Arts,  im*  I'^OG  C.  C.—Art.  C.  P.  Q. 

See  Trusts,  23. 

And  see  Broker  —  Principal  and  Agent — 
Trusts. 


BEANITOBA. 

1.  School  law  —  Rights  **  by  practice  "  — 
Legislative  jurisdiction — Denominational  edu- 
cation. 

See  Constitutional  Law,  69. 

2.  Constitutional  Act  —  Legislation  in  re- 
spect to  education — Legislative  powers — Right 
to  repeal  —  Appeal  to  Oovernor-General-in- 
Council—33  Vict:  c.  5,  s.  22,  s.-s.  2—B.  N.  A. 
Act,  s.  93,  s.-s.  3. 

See  Constitutional  Law.  2. 

And  see  House  of  Commons. 


BEABCHANDE  PlTBLIQtJE.  * 

See  Husband  and  Wife — Married  Woman. 
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BEAKINE  INStTRANCE. 

8€e  Insurance,  Mabine. 


MARITIME  I.AW. 

1.  Deviation — Putting  into  port  over  night — 
Stress  of  tpeather.] — On  appeal  from  a  judg- 
ment of  the  Supreme  Court  of  Nova  Scotia 
(24  N.  S.  Rep.  205),  which  held  that  it  was 
not  a  deviation  for  a  coasting  vessel  on  a  voy- 
age from  Mahone  Bay,  N.  S.,  to  Fortune  Bay 
in  Newfoundland,  and  thence,  &c.,  to  put  into 
an  intermediate  port  over  night  to  escape 
threatened  bad  weather,  the  Supreme  Court 
of  Canada  affirmed  the  decision  of  the  court 
appealed  from,  and  dismissed  the  appeal  with 
costs.  Nova  Scotia  Marine  Ins.  Co,  v.  Eisen- 
hauer,  6th  November,  18d4. 

2.  Collision — Negligence — Rule  of  the  road — 
Steamer — Sailing  vessel — Opinion  of  assessors 
— Delegation  of  judicial  functions.} — Action 
for  damages  by  collision  between  plaintiflPs 
schooner  and  defendant's  steamer.  In  the 
marine  protest  by  the  captain  of  the  schooner 
the  cause  of  action  alleged  was  that  the 
steamer's  wheel  was  put  to  port  when  it 
should  have  been  put  to  starboard,  just  before 
collision.  The  action  was  twicfe  tried,  the 
first  trial  having  been  set  aside  on  the  ground 
that  the  judge,  by  adopting  the  opinion  of 
assessors,  had  delegated  his  judicial  functions 
(19  Ont.  App.  R.  298).  The  second  trial  re- 
sulted in  a  verdict  for  plaintiff,  which  was  af- 
firmed by  the  Court  of  Appeal. — ^The  Supreme 
Court  affirmed  the  Court  of  Appeal,  and  dis- 
missed the  appeal  with  costs.  CoUier  v. 
Wright,  6th  May,  1895 ;  xxiv.,  714. 

3.  Collision — Rules  of  road — Narrow  chan- 
nel— Navigation  rules  —  R.  S.  O.  c.  79,  s.  2, 
arts.  15,  16,  18,  19,  21,  22  and  23— "Crossing'* 
ships — "  Meeting  "  ships — "  Passing  "  ships — 
Breach  of  rules — Presumption  of  fault — Con- 
tributory negligence — Moiety  of  damages— ^6 
d  37  Vict.  {Imp.)  c.  85,  s.  17— '' Agony  of 
collision."]  —  If  two  vessels  approadi  each 
other  in  the  position  of  "  passing "  ships, 
(with  a  side  light  of, one  dead  ahead  of  the 
other)  where  unless  the  course  of  onfe  or  both 
is  changed,  they  will  go  clear  of  each  other, 
no  statutory  rule  is  imposed,  but  they  are 
governed  by  the  rules  of  good  seamanship. — 
If  one  of  two  "  passing  "  ships  acts  consist- 
ently with  good  seamanship,  and  the  other 
persists,  without  good  reason,  in  keeping  on 
the  wrong  side  of  the  channel ;  in  starboarding 
her  helm  when  it  was  seen  that  the  helm  of 
the  other  was  hard  to  port,  and  the  vessels  are 
rapidly  approaching;  and,  after  signalling 
that  she  was  going  to  port,  in  reversing  her 
engines  and  thereby  turning  her  bow  to  star- 
board, she  is  to  blame  for  a  collision  which 
follows. — The  non-observance  of  the  statutory 
rule  (art.  18),  that  steamships  shall  slacken 
speed,  or  stop,  or  reverse  if  necessary  when 
approaching  another  ship,  so  as  to  involve 
risk  of  collision,  is  not  to  be  considered  as  a 
fact  contributing  to  a  collision,  providing  the 
same  could  have  been  avoided  by  the  imping- 
ing vessel  by  reasonable  care  exerted  up  to  the 
time  of  the  accident. — Excusable  manoeuvres 
executed  in  "  agony  of  collision "  brought 
about  by  another  vessel,  cannot  be  imputed 
as  cohtributory  negligence  on  the  part  of  the 
vessel  collided  with. — ^The  rule  that  In  narrow 
channels    steamships    shall,    when    safe    and 


pracfticable,  keep  to  the  starboard  (art.  21), 
does  not  override  the  general  rules  of  naviga- 
tion. The  Leverington  (11  P.  D.  117)  fol- 
lowed. Judgment  appealed  from  (5  Ex.  C.  R. 
135)  affirmed.  The  "Cuba"  v.  McMillan, 
xxvi.,  651. 

4.  Affreightment — Carriers — Charter  party 
— Contract  —  Negligence — Stowage — Fragile 
goods — Bill  of  lading  —  Condition — Notice — 
Arts,  1674,  1675,  1676  C.  C— Contract  against 
liability — Fault  of  servants — Arts.  2iiSS  (8), 
2390,  2m,  2413,  2m.  2^27  C,  C.]— The  char- 
tering of  a  ship  with  its  company  for  a  par- 
ticular voyage  by  a  transportation  company, 
does  not  relieve  the  owners  and  master  from 
liability  upon  contracts  of  affreightment  dur- 
ing such  voyage  where  the  exclusive  control 
and  navigation  of  the  ship  are  left  with  the 
master,  mariners  and  other  servants  of  the 
owners,  and  the  contract  had  been  made  with 
them  only. — The  shipper's  knowledge  of  the 
manner  in  which  his  goods  are  being  stowed 
under  a  contract  of  affreightment  does  not 
alone  excuse  ship-owners  from  liability  for 
damages  caused  through  improper  or  insuffi- 
cient stowage. — A  condition  of  a  bill  of  lading, 
providing  that  the  ship-owners  shall  not  be 
liable  for  negligence  on  the  part  of  the  master 
or  mariners,  or  their  other  servants,  or  agents, 
is  not  contrary  to  public  policy  nor  prohi- 
bited by  law  in  the  Province  of  Quebec. — 
Where  a  bill  of  lading  provided  that  glass 
was  carried  only  on  condition  that  the  ship 
and  railway  companies  were  not  to  be  liable 
for  any  breakage  that  might  occur,  whether 
from  negligence,  rough  handling  or  any  other 
cause  whatever,  and  that  the  owners  were  to 
be  "exempt  from  the  perils  of  the  seas,  and 
not  answerable  for  damages  and  losses  by 
collisions,  stranding  and  all  other  accidents  of 
navigation,  even  though  the  damage  or  loss 
from  these  may  be  attributable  to  some  wrong- 
ful act,  fault,  neglect,  or  error  In  judgment 
of  the  pilot,  master,  mariners,  or  other  ser- 
vants of  the  ship-owners ;  nor  for  breakage  or 
any  other  damage  arising  from  the  nature  of 
the  goods  shipped,"  such  provisions  apply  only 
to  loss  or  damage  resulting  from  acts  done 
during  the  carriage  of  the  goods,  and  do  not 
cover  damages  caused  by  neglect  or  improper 
stowage  prior  to  the  commencement  of  the 
voyage. — Judgment  appealed  from  (Q.  R.  6 
Q.  B.  95,  294)  affirmed.  Glengoil  8S.  Co, 
v.  Pilkington,  and  v.  Ferguson,  xxviii.,  146. 

5.  Appeal — Certiorari  —  Merchants*  Ship- 
ping Act,  1854-^Distressed  seaman — Recovery 
of  expenses — **  Owner  for  time  being  " — Proof 
of  ownership  and  payment.] — ^An  appeal  lies 
to  the  Supreme  Court  of  Canada  from  the 
judgment  of  a  provincial  court  making  abso- 
lute a  rule  nisi  for  a  certiorari  to  bring  up 
proceedings  before  a  police  magistrate  under 
the  Merchants'  Shipping  Act  with  a  view  to 
having  the  judgment  thereon  quashed.  Sec- 
tion 213  of  The  Mertfhants'  Shipping  Act, 
1854,  makes  the  expenses  of  a  seaman  left  in 
a  foreign  port  and  being  relieved  from  distress 
under  the  Act  a  charge  upon  the  ship  and  em- 
powers the  Board  of  Trade,  in  Her  Majesty's 
name,  to  sue  for  and  recover  the  same  from 
the  master  of  the  ship  or  **  owner  thereof  for 
the  time  being."  Held,  affirming  the  Supreme 
Court  of  New  Brunswick  (34  N.  B.  Rep. 
449),  that  the  latter  words  mean  the  owner 
at  the  time  of  action  brought.  Held,  further, 
that  a  certificate  of  the  assistant  secretary  of 
the  Board  of  Trade  that  such  expenses  were 
incurred  and  paid  is  suffident  proof  of  pay- 
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ment  under  the  Act  though  the  above  section 
does  not  provide  for  a  mode  of  proof  by  certi- 
ficate.— Notwithstanding  the  provision  in  the 
Imperial  Interpretation  Act  of  1889  that  the 
repeal  of  an  Act  shall  not  afl^ect  any  suit,  pro- 
ceeding or  remedy  under  the  repealed  Act,  in 
proceedings  under  The  Merchants*  Shipping 
Act  of  1854,  proof  of  ownership  of  a  ship  may 
be  made  according  to  the  mode  provided  in 
The  Merchants'  Shipping  Act,  1894,  by  which 
the  former  Act  is  repealed.  Heldt  a-lso,  re- 
versing the  judgment  appealed  from  (34  N.  B. 
Rep.  449),  that  under  the  Act  of  1894  a  copy 
of  the  registry  of  a  ship  registered  in  Liver- 
pool, certified  by  the  Registrar-General  of 
Shipping  at  London,  is  sufficient  proof  of 
ownership.  Qucere.  Where  the  Merchants' 
Shipping  Act  of  1854  provides  that  every  or- 
der of  two  justices  in  an  action  for  seaman's 
wages  shall  be  final,  will  certiorari  lie  to  re- 
move the  proceedings  into  a  Superior  Court? 
The  Queen  v.  iS.  iSf.  "  Troop  "  Co.,  xxix.,  t562. 

6.  Jurisdiction  of  Maritime  Court  of  On- 
tario— Action  for  negligence  —  Death  of  ser- 
vant— Lord  CampheWs  Act. 

See  Action,  42. 

7.  Appeal  from  Maritime  Court  —  Rules — 
notice — Date  of  pronouncing  judgment — En- 
try by  registrar-'-R.  8,  C.  c.  137,  ss.  18,  19, 

See  Appeal,  381. 

8.  Collision  at  sea — Negligence  —  Defective 
steering  gear — Question  of  fact — Interference 
icith  decision  of  local  judge  in  admiralty. 

See  Appeal,  226. 

9.  Foreign  vessel  fishing  within  British 
waters  of  Canada — Three-mile  limit — License 
— R.  S.  C.  c.  94,  ».  S — Evidence — Onus  pro- 
handi. 

See  Fisheries,  6. 

And  see  Admibaltt  Law — Shipping. 


MARRIAGE. 

Conditions  in  restraint  of — **  Dying  without 
issue  "  —  **  Revert  *'  —  Contingencies  —  An- 
nuity— Dower — Election  by  widow  —  Devolu- 
tion of  Estates  Act,  49  Vict,  (O.)  c.  22— 
"  The  Wills  Act  of  Ontario,"  R,  S.  O.  {1889) 
o.  109,  s,  30. 

See  Will,  15. 


MARRIAGE  I.AW8. 

1.  Interdiction — Authorization  by  interdict- 
ed husband — Dower — Sheriff^s  sale — Registry 
laws  —  Warranty  —  Succession  —  Renuncia- 
tion— Donation  by  interdict.]  —  The  registra- 
tion of  a  notice  to  charge  lands  with  custom- 
ary dower  must,  on  pain  of  nullity,  be  accom- 
panied by  a  certificate  of  the  marriage  in  re- 
spect of  which  the  dower  is  claimed  and  must 
also  contain  a  description  sufficient  to  identify 
the  lands  sought  to  be  affected.  A  sale  by  a 
sheriff  against  a  debtor  in  possession  of  an 
immoveable  under  apparent  title  discharges  the 
property  from  customary  dower  which  has 
not  been  effectively  preserved  by  registration 
Talidly  made  under  the  provisions  of  art.  2116 
of  the  Civil  Code. — Semble,  that  voluntary 
interdiction,  even  prior  to  the   promulgation 


of  the  Civil  Code  of  Lower  Canada,  was  an 
absolute  nullity  and  that  the  authorization  to 
a  married  woman  to  bar  her  dower  is  not  in- 
validated by  the  fact  that  her  husband  had 
been  so  interdicted  at  the  time  of  such  authoi:- 
ization.     Rousseau  v.  Burland,  xxxii.,  541. 

2.  Marriage  covenant  —  Universal  commu- 
nity— Don  mutuel — Registry  laws — Arts.  807, 
819,  1411  C,  C. — Construction  of  contract,] — 
A  marriage  contract  contained  the  following 
clause : — "  Les  f uturs  epoux  se  sont  faits  et 
se  font  par  ces  pr6sentes  au  survivant  d'eux, 
ce  acceptant,  donation  viagdre,  mutuelle,  6gale 
et  r6ciproque  de  tons  les  biens  meubles  et  im- 
meubles,  acquets,  conqu^ts  propres  et  autres 
biens  g6n6ralement  quelconques  qui  se 
trouveront  6tre  et  appartenir  au  premier 
mourant  au  jour  de  son  d^cds,  de  quel- 
que  nature  qu'ils  soient,  et  &  quelque 
lieu  qu'ils  soient  situ6s,  pour  par  le 
dit  survivant  en  jouir  en  usufruit  sa  vie 
durant,  h.  sa  caution  juratoire  et  gardant 
viduit6."  It  was  admitted  that  the  only  thing 
affected  consisted  of  property  belonging  to  the 
community.  Held,  affirming  the  judgment  ap- 
pealed from,  that  the  donation  was  one  within 
the  provisions  of  art.  1411  C.  C.  and,  as  such, 
did  not  require  registration,  as  the  clause  is 
divisible  and  the  stipulation  in  question  as  to 
universal  community  is  merely  a  marriage 
covenant  and  not  subject  to  the  rules  and 
formalities  applicable  to  gifts.  Huot  v.  Bien- 
venu,  xxxiii.,  370. 

3.  WiU  —  Condition  of  legacy  —  Religious 
Uberty — Restriction  as  to  marriage — Educa- 
tion —  Enf elusion  from  succession  —  Public 
policy. 

See  Public  Policy,  1. 

And  see  Community  —  Divorce  —  Dower — 
Husband  and  Wife — Married  Woman. 


MARRIED  "WOMAJX. 

1.  Dissolution  of  partnership — Benefit  coti- 
f erred  during  marriage — Simulation — Fraud.] 
—On  10th  April,  1886,  J.  S.  M.,  a  retired 
partner  of  the  firm  McL.  &  B.,  composed  of 
himself  and  W.  M.,  his  brother,  agreed  to 
leave  his  capital,  for  which  he  was  paid  inter- 
est, in  the  new  firm  constituted  of  W.  M.  and 
R.,  and  that  such  capital  should  rank  after  the 
creditors  of  the  old  firm  had  been  paid  in  full. 
The  new  firm  was  to  carry  on  business  under 
the  same  firm  name  to  31st  December,  1889. 
J.  S.  M.  died  18th  November,  1886.  His  wife, 
separate  as  to  property,  had  an  account  in 
the  books  of  both  firms.  On  16th  April.  1890, 
an  agreement  was  entered  into  between  the 
new  firm  and  the  estate  of  J.  S.  M.  and  his 
widow,  by  which  a  large  balance  was  admitted 
to  be  due  by  them  to  the  estate  and  the  widow. 
The  new  firm  was  declared  insolvent  in  Janu- 
ary, 1891.  Claims  were  filed  by  the  widow, 
and  the  estate  of  J.  S.  M.  against  the  insol- 
vents. The  bank  contested  on  grounds,  inter 
alia,  that  they  had  been  creditors  of  the  firm 
and  continued  to  advance  to  the  new  firm  on 
the  faith  of  the  agreement  of  April,  188G,  that 
the  widow's  moneys  formed  part  of  the  capital 
of  J.  S.  M.,  and  that  the  dissolution  was 
simulated. — The  Supreme  Court  reversed  the 
judgment  appealed  from  (Q.  K.  2  Q.  B.  431) 
and  restored  that  of  the  Superior  Court.  Pour- 
nier  and  King,  JJ.,  dissenting,  and  Held,  thaf 
the    dissolution     was     simulated;     that     the 
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moneys  which  appeared  to  be  owing  to  the 
widow,  after  having  credited  her  with  her  own 
separate  moneys,  were  in  reality  moneys  de- 
posited by  her  husband  in  order  to  confer  up- 
on her,  during  marriage,  benefits  contrary  to 
law,  and  that  the  bank  had  a  sufficient  inter- 
est to  contest  these  claims,  the  transaction  be- 
ing in  fraud  of  their  rights  as  creditors.  Mer- 
chants Bank  of  Canada  v.  McLachlan^  and  v. 
McLaren,  xxiii.,  143. 

2.  Don  muiuel  —  Property  excluded  from 
settlement  but  acquired  after  marriage — Res- 
cission for  value.] — Where  by  the  terms  of  a 
don  mutuel  by  marriage  contract  a  farm  in 
the  possession  of  one  of  the  sons  of  the  hus- 
band under  a  deed  of  donation  was  excluded 
from  the  don  mutuel,  and  subsequently  the 
farm  in  question  became  the  absolute  property 
of  the  father,  the  deed  of  donation  having 
been  for  value,  it  was  held  that  by  reason  of 
the  rescission  the  husband  had  acquired  ah 
independent  title  to  the  farm,  and  it  there- 
by became  charged  for  the  amount  due  under 
the  don  mutuel  by  marriage  contract,  viz., 
$5,000,  and  that  after  the  husband's  death 
the  wife  (the  respondent  in  this  case)  was 
entitled,  until  a  proper  inventory  had  been 
made  of  the  deceased's  estate,  to  retain  pos- 
session of  the  farm.  Taschereau  and  Gwynne, 
J  J.,  dissenting. — Judgment  appealed  from  (Q. 
R.  1  g.  B.  144)  affirmed.  Martindale  v. 
Powers^  xxiii.,  597. 

3.  Constitutional  law  —  Marital  rights  — 
Separate  estate  —  Legislative  jurisdiction  — 
40  Vict.  c.  7,  «.  3— ie.  8,  C.  c.  50— N.  W. 
Ter.  Ord,  No.  16  of  1889.]— The  provisions  of 
ordinance  No.  16  of  1889,  respecting  personal 
property  of  married  women,  are  intra  vires  of 
the  Legislature  of  the  N.-W.  Territories  of 
Canada,  as  affecting  property  and  civil  rights, 
upon  which  the  Lieutenant-Governor-in.Coun- 
cil  was  authorized  to  legislate  by  the  order  of 
the  Governor-General-in-Council  passed  under 
the  provisions  of  "The  North-West  Territories 
Act." — Its  provisions  are  consistent  with  ss. 
36  to  40  of  "The  North-West  Territories 
Act,"  which  exempt  from  liability  for  her 
husband's  debts  the  personal  earnings  and 
business  profits  of  a  married  woman. — The 
words  **  her  personal  property "  used  in  the 
ordinance  are  unconfined  by  any  context,  and 
must  be  interpreted,  not  as  having  reference 
only  to  the  "  personal  earnings  "  mentioned  in 
s.  36,  but  to  all  personal  property  belonging 
to  a  woman,  married  subsequently  to  the  or- 
dinance, as  well  as  all  personal  property  ac- 
quired since  then  by  women  married  before  it 
was  enacted.  Brittlehank  v.  Oray- Jones  (5 
Man.  L.  R.  33)  distinguished.  Conger  v. 
Kennedy,  xxvi.,  397. 

4.  Mortgage  —  Implied  covenant  —  Dis- 
claimer.]— Where  a  deed  of  lands  to  a  married 
woman,  but  which  she  did  not  sign,  contained 
a  recital  that,  as  part  of  the  consideration, 
the  grantee  should  assume  and  pay  off  a  mort- 
gage debt  thereon,  and  a  covenant  to  the  same 
effect  with  the  vendor,  his  executors,  adminis- 
trators and  assigns,  and  she  took  possession  of 
the  lands  and  enjoyed  the  same,  and  the  bene- 
fit thereunder  without  disclaiming  or  taking 
steps  to  free  herself  from  the  burthen  of  the 
title,  it  must  be  considered  that  in  assenting 
to  tak^  under  the  deed  she  bound  herself  to 
the  performance  of  the  obligations  therein 
stated  to  have  been  undertaken  upon  her  be- 
half, and  an  assignee  of  the  covenant  could 
enforce  it  against  her  separate  estate.  Small 
V.  Thompson,  xxviii.,  219. 


5.  Separate  property  —  Conveyance — Con- 
tracts—G.  8.  N,  B.  c.  78.]— Section  1  of  C. 
S.  N.  B.  c.  72,  which  provides  that  the  pro- 
perty of  a  married  woman  shall  vest  in  her 
as  her  separate  property,  free  from  control  of 
her  husband  and  not  liable  for  payment  6f 
his  debts,  does  not,  except  in  the  case  spe- 
cially provided  for,  enlarge  her  power  for  dis- 
posing of  sucfh  property,  or  allow  her  to  enter 
into  contracts  which  at  common  law  would  be 
void.  Moore  v.  Jackson  (22  Can.  S.  C.  R. 
310)  referred  to.  Lea  v.  Wallace  (33  N.  B. 
Rep.  492)    reversed.     Wallace  v.  Lea,  xxviii., 

6.  Renunciation  of  community  —  Mor- 
chande  pullique — Possession — Presoription  — 
Estoppel  —  Arts.  1379,  2191  C.  C. 

See  Title  to  Land,  75. 

7.  Lands  expropriated  —  Compensation  — 
R.  8.  N,  8.  c.  36,  s.  40. 

See  ADMI3fISTRATI0N,  1. 

8.  Estoppel  —  Conveyance  hy  married  too- 
man-^Agreement  —  Recital  —  Bona  fides. 

See  Fraudulent  Conveyances,  5. 


MARTIAL  I.A1V. 

See  MnjTABY  Law. 


BEASTER  AND  SERVANT. 

1.  Employes  and  Employee,  1-6. 

2.  Engagement  and  Dismissal,  7-11. 

3.  Liability  of  Employes  fos  Injubies  to 

Workmen,  12  37. 
(a)  For  Cause  Unknoion,  12-14. 
(6)   Common  Employment,  15-20. 
(c)   Contributory  Negligence,  21-24. 
id)  Dangerous   Material,  25-27. 
(c)  Dangerous    Way;    Works    and  Plant, 

28-31. 
(/)  Defective  Construction  and  Machinery, 

32-36. 
(g)  Exonerating  Circumstanoes,  37. 


1.  Employes  and  Employee. 

1.  Collector  of  taxes  —  Warrant  upon  void 
assessment . —  False  imprisonment  —  ^fi  Vict, 
c.  9  {N.  B.)  —  "Respondeat  superior"  — 
Damages.] — 41  Vict.  c.  9  (N.  B.)  authorized 
the  assessment  of  owners  of  land  benefited 
by  the  widening  of  streets  in  St.  John,  N.  B., 
and  in  their  report  on  one  street,  the  com- 
missioners assessed  benefit  to  a  lot  at  $419.46, 
in  the  name  of  appellant  as  owner,  although . 
as  it  appeared  afterwards  he  was  not  the 
owner  of  the  land  in  question.  The  assess- 
ment, if  not  paid,  was  to  be  levied  upon  exe- 
cution, and  S.,  the  receiver  of  taxes,  on  de- 
fault, issued  execution,  and  for  want  of  goods 
appellant  was  arrested  and  imprisoned  until 
he  paid  the  amount.  The  action  was  against 
the  city  and  the  receiver  for  arrest  and  false 
imprisonment,  and  for  money  had  and  re- 
ceived.   The  jury  found  a  verdict  against  both 
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defendants,  which  was  set  aside.  Heldy  re- 
versing the  judgment  appealed  from  (20  N.  B. 
Rep.  479),  Ritchie,  C.J.,  and  Taschereau,  J., 
dissenting,  that  the  receiver  had  issued  the 
warrant  upon  a  void  assessment  and  caused 
the  arrest  to  be  made,  and  was  guilty  of  a 
trespass,  being  at  the  time  a  servant  of  the 
<K)rporation,  under  their  control,  specially  ap- 
pointed to  collect  and  levy  the  amount  so  as- 
sessed, that  the  maxim  of  respondeat  superior 
applied,  and  therefore  the  verdict  against  both 
respondents  should  stand. — Per  Gwynne,  J. 
That  the  corporation  had  adopted  the  act  of 
their  officer  as  their  own  by  receiving  and  re- 
taining the  money  paid  and  authorizing  the 
appellant's  discharge  from  custody  only  after 
such  payment.  Mc&orley  v.  City  of  St.  John, 
vi.,  531. 

2.  Negligence  of  servant  —  Deviation  from 
employment  —  Resumption  —  Contributory 
negligence  —  Infant — Evidence.] — A  trades- 
man's teamster,  sent  out  to  deliver  parcels, 
went  to  his  supper  before  completing  the  de- 
livery. He  afterwards  started  to  finish  his 
work,  and  in  doing  so  ran  over  and  injured  a 
child.  Held,  affirming  the  decision  appealed 
from  (33  N.  B.  Rep.  91),  that  from  the  mo- 
ment he  had  started  to  complete  the  business 
in  which  he  had  been  engaged  he  was  in  his 
master's  employ  just  as  if  he  had  returned  to 
his  master's  store  and  made  a  fresh  start. 
Merritt  v.  hepcnstal,  xxv.,  150. 

3.  Tortious  act  —  Public  work  —  Con- 
tractor —  Liability  of  railway  oomjiany.] — 
A  company  building  a  railway  is  not  liable  for 
injury  to  property  caused  by  the  wrongful  act 
of  their  contractor  in  borrowing  earth  for 
embankments  from  a  place,  and  in  a  manner, 
not  authorized  by  the  cfontract^  Kerr  v.  At- 
lantic d  N.  W.  Ry.  Co,,  xxv.,  197. 

4.  Railway  company  —  Loan  of  cars  — 
Reasonable  care  —  Breach  of  duty  —  Negli- 
gence —  Risk  voluntarily  inourre&—**  Volenti 
non  fit  injuria"] — ^A  lumber  company  had 
railway  sidings  laid  in  their  yard  for  con- 
venience in  shipping  lumber  over  the  line  of 
railway,  with  which  the  switches  connected, 
and  followed  the  practice  of  pointing  out  to 
the  railway  company  the  loaded  cars  to  be 
removed,  the  railway  company  thereupon  send- 
ing their  locomotive  and  crew  to  the  respective 
sidings  in  the  lumber  yard  and  bringing  away 
the  cars  to  be  dispatched  from  their  depot 
as  directed  by  the  bills  of  lading.  Held,  af- 
firming the  judgment  appealed  from  (22  Ont. 
App.  R.  292),  that  in  the  absence  of  any  spe- 
cial agreement  to  such  effect,  the  railway  com- 
pany's servants  while  so  engaged  were  not  the 
employees  of  the  lumber  company,  and  that 
the  railway  company  remained  liable  for  the 
conduct  of  the  persons  in  charge  of  the  lo- 
comotive used  in  the  moving  of  the  cars ;  and 
that  when  the  lumber  company's  employees 
remained  in  a  car  lawfully  pursuing  their  oc- 
•cupation  there,  the  persons  in  charge  of  the 
locomotive  owed  them  the  duty  of  using  rea- 
sonable skill  and  care  in  movitkg  the  car 
with  them  in  it,  so  as  to  avoid  all  risk  and 
injury  to  them.  Canada  Atlantic  Ry.  Co.  v. 
Hurdman,  xxv.,  205. 

5.  Hiring  of  servant  by  third  party — Con- 
trol over  service  —  Negligence,] — A  plate 
glass  compemy  hired  by  tLe  day  the  general 
servant  and  horse  and  waggon  of  another  com- 
pany for  use  in  its  business,  and  while  so  i 
hired  the  servant  in  carrying  a  load  of  glass  ' 


knocked  a  man  down  and  seriously  injured 
him.  Held,  reversing  the  judgment  appealed 
from  (26  Ont.  App.  R.  63),  that  the  plate 
glass  company  was  not  liable  in  damages  for 
the  injury;  that  the  driver  remained  the  gen- 
eral servant  of  the  company  from  which  he 
was  hired  and  not  that  of  the  plate  glass 
company.  Consolidated  Plate  Otass  Co.  v. 
Caston,  xxix.,  624. 

6.  Negligence  —  Damages  for  death  of  ser- 
vant —  Right  of  action  —  Jurisdiction  of 
Mairitime  Court  of  Ontario  —  Lord  Camp- 
bell's Act. 

See  Action,  42. 


2  Enqaqement  and  Dismissal. 

7.  Contract  for  service  —  Arbitrary  right 
of  dismissal  —  Forfeiture  —  ^o*toe.] — -By 
agreement  under  seal  between  M.,  the  inventor 
of  a  machine,  and  McR.,  proprietor  of  patents 
therefor,  M.  agreed  to  obtain  patents  for  im- 
provements and  assign  them  to  McR.,  who  in 
consideration  thereof  agreed  to  employ  M.  for 
2  years  to  place  the  patents  on  the  market, 
paying  him  salary  and  expenses,  and  a  per- 
centage on  profits  by  sales.  M.  agreed  to  de- 
vote his  whole  time  to  the  business,  the  em- 
ployer having  the  right,  if  it  was  not  suc- 
cessful, to  cancel  the  agreement  at  any  time 
after  the  expiration  of  6  months  from  its  date 
by  paying  M.  his  salary  and  share  of  profits, 
if  any,  to  date  of  cancellation. — Employer  was 
to  be  absolute  judge  of  the  manner  in  which 
employed  performed  his  duties,  and  was  given 
the  right  to  dismiss  employed  at  any  time  for 
incapacity  or  breach  of  duty,  the  latter  in  such 
case  to  have  his  salary  up  to  the  date  of  dis- 
missal, but  to  have  no  claim  whatever  against 
employer. — M.  was  summarily  dismissed  with- 
in 3  months  from  date  of  agreement  for  al- 
leged incapacity  and  disobedience  to  orders. 
Held,  reversing  the  judgment  appealed  from 
(17  Ont.  App.  R.  139),  that  the  agreement 
gave  the  employer  the  right  at  any  time  to 
dismiss  M.  for  incapacity  or  breach  of  duty 
without  notice,  and  without  specifying  any 
particular  act  calling  for  such  dismissal. — Per 
Ritchie,  C.J.,  Fournier,  Taschereau  and  Pat- 
terson J  J.,  that  such  dismissal  did  not  de- 
prive M.  of  his  claim  for  a  share  of  the  pro- 
tits  of  the  business. — Per  Strong  and  Gwynne, 
JJ.,  that  the  share  of  M.  in  the  profits  was 
only  a  part  of  his  remuneration  for  his  ser- 
vices which  he  lost  by  being  dismissed  equally 
as  he  did  his  fixed  salary.  McRae  v.  Marshall, 
xix.,  10. 

8.  Contract  —  Proprietor  of  newspaper  — 
Engagement  of  editor  —  Dismiss€tl  —  Breach 
of  contract.]  —  A.  B.  and  C.  D.,  who  had 
published  a  newspaper  as  partners  or  joint 
owners,  entered  into  a  new  agreement,  by 
which  A.  B.  assumed  payment  of  all  the  debts 
of  the  business  and  became  from  that  time 
sole  proprietor  of  the  paper,  binding  himself 
to  continue  its  publication,  and,  in  case  he 
wished  to  sell  out,  to  give  C.  B.  the  prefer- 
ence. The  agreement  provided  that:  3.  Le 
dit  Charles  B61anger  devient,  k  partir  de  ce 
jour,  directeur  et  rfidacteur  du  dit  journal, 
son  nom  devant  paraitre  comme  directeur  en 
tfite  du  dit  journal,  et  pour  ses  services  et  son 
influence  comme  tel,  le  dit  Arthur  B6Ianger 
lui  alloue  quatre  cents  piastres  par  ann^e, 
tant  par  impressions,  annonces,  &c.,  qu'en 
argent  jusqu'au  montant  de  Cette  somme,  et 
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le  dit  Arthur  B^langer  ne  pourra  mettre  fin 
k  cet  engagement  sans  le  consentement  du  dit 
Charles  B61anger."  The  paper  was  published 
for  some  time  under  this  agreement  as  a  sup- 
porter of  the  Liberal  party,  when  C.  B.,  with- 
•  out  instruction  from  or  permission  of  A.  B., 
wrote  editorials  violently  opposing  the  candi- 
date of  that  party  at  an  election,  and  was  dis- 
missed from  his  position  on  the  paper.  He 
then  brought  an  action  against  A.  B..to  have  it 
declared  that  he  was  "  rHacteur  et  directeur  " 
of  the  newspaper  and  claiming  damages.  Held, 
reversing  the  Queen's  Bench,  that  C.  B.,  by 
the  agreement,  had  become  the  employee  of 
A.  B..  the  owner  of  the  paper;  that  he  had 
no  right  to  change  the  political  colour  of  the 
paper  without  the  owner's  consent ;  and  that 
he  was  rightly  dismissed  for  so  doing.  B6- 
langer  v.  B6langer,  zxiv.,  678. 

9.  Principal  and  agent  —  Master  and  ser- 
vant —  Insurance  agent . —  Duty  —  Appoint- 
ment— Acting  for  rival  company  —  Divided 
interests  —  Dismissal.] — To  act  as  agent  for 
a  rival  insurance  company  is  a  breach  of  an 
insurance  agent's  agreement  **  to  fulfil  con- 
scientiously all  the  duties  assigned  to  him, 
and  to  act  constantly  for  the  best  interests  of 
(his  employer),"  and  is  sufficient  justifica- 
tion for  his  dismissal.— ^Judgment  of  the  Court 
of  Appoal  for  Ontario  (22  Ont.  App.  R. 
408)  affirmed.  Eastmure  v.  Canada  Accident 
Assur.  Co.,  zxv.,  691. 

10.  Hiring  of  personal  services  —  Munir 
oipal  corporation  —  Appointment  of  officers — 
Summary  dismissal  —  Libellous  resolution  — 
Statute,  interpretation  of  —  Difference  in 
text  of  English  and  French  versions — 52  Vict, 
c.  79,  s.  19  (p.)  —  **  A  discrUion"  —  **  At 
pleasure"} — The  charter  of  the  City  of  Mon- 
treal, 1889,  52  Vict.  c.  79,  s.  79,  gives  power 
to  the  dty  council  to  appoint  and  remove  such 
officers  as  it  may  deem  necessary  to  carry  in- 
to execution  the  powers  vested  in  it  by  the 
charter,  the  French  version  of  the  Act  stat- 
ing that  such  powers  may  be  exercised  **  d  «o 
discretion"  while  the  English  version  has  the 
words  **  at  its  pleasure."  Held,  affirming  the 
judgment  appealed  from  (Q.  R.  6  Q.  B.  177), 
that  notwithstanding  the  apparent  difference 
between  the  two  versions  of  the  statute,  it 
must  be  interpreted  as  one  and  the  same  en- 
actment, and  the  city  council  was  thereby 
given  full  and  unlimited  power,  in  c'ases  where 
the  engagement  has  been  made  indefinitely  as 
to  duration,  to  remove  officers  summarily  and 
without  previous  notice,  upon  payment  onlv 
of  the  amount  of  salary  accrued  to  such  of- 
ficer up  to  the  date  of  such  dismissal.  Davis 
V.  City  of  Montreal,  xxvii.,  539. 

11.  Contract  of  hiring  —  Duration  of  ser- 
vice —  Evidence  —  Dismissal  —  Notice.] — 
Where  no  time  is  limited  for  the  duration  of 
a  contract  of  hiring  and  service,  w^hether  or 
not  the  hiring  is  to  be  considered  as  one  for 
a  year,  is  a  question  of  fact  to  be  decided  up- 
on the  circumstances  of  the  case. — A  business 
having  been  sold,  the  foreman,  who  was  en- 
gaged for  a  year,  was  retained  in  his  position 
by  the  purchaser.  On  the  expiration  of  his 
term  of  service  no  change  was  made,  and  he 
continued  for  a  month<  longer  at  the  same 
salary,  but  he  was  then  informed  that  if  he 
desired  to  remain  his  salary  would  be  con- 
siderably reduced.  Having  refused  to  accept 
the  reduced  salary  he  was  dismissed,  and 
brought  an  action  for  damages  claiming  that 
his  retention  for  the  month  was  a  re-engage- 
ment  for   another  year  on    the   same   terms. 


Held,  affirming  the  judgment  appealed  from 
(24  Ont.  App.  R.  296),  whitfh  reversed  that  of 
Meredith.  C.J.,  at  the  trial  (27  O.  R.  369), 
that  as  it  appeared  the  foreman  knew  that 
the  business,  before  the  sale,  had  been  losing 
money  and  could  not  be  kept  going  without 
reductions  of  expenses  and  salaries,  that  he 
had  been  informed  that  the  contracts  with  the 
employees  had  not  been  assumed  by  the  pur- 
chaser and  that  upon  his  own  evidence  there 
was  no  hiring  for  any  definite  period,  but 
merely  a  temporary  arrangement,  until  the 
purchaser  should  have  time  to  consider  the 
changes  to  be  made,  the  foreman  had  no  claim 
for  damages,  and  his  action  was  rightly  dis- 
missed.   Bain  v.  Anderson,  xxviii.,  481. 


3.  LiABiLiTT  OF  Employee  fob  Injuries  to 

WOBKHEN. 

(o)    For   Cause   Unknown. 

12.  Negligence  —  "  Quebec  Factories  Act  " 
R.  S.  Q.  arts.  3019-3053— C.  C.  art,  1053 — 
Civil  responsibility  —  Accident,  cause  of  — 
Conjecture  —  Evidence  —  Onus  of  proof  — 
Statutable  duty,  breach  of  —  Police  regula- 
tions']— The  plaintiff's  husband  was  accident- 
ally killed  whilst  employed  as  engineer  in 
charge  of  the  defendant's  engine  and  machin- 
ery. In  an  action  by  the  widow  for  damages 
the  evidence  was  altogether  circumstantial  and 
left  the  manner  in  whidi  the  accident  occurred 
a  matter  of  conjecture.  Held,  that,  in  order 
to  maintain  the  action  it  was  necessary  to 
prove  by  direct  evidence  or  by  weighty,  pre- 
cise and  consistent  presumptions  arising  from 
the  fact  proved,  that  the  accident  was  actu- 
ally caused  by  the  positive  fault,  imprudence 
or  neglect  of  the  person  sought  to  be  charged 
with  responsibility,  and  sucfh  proof  being  en- 
tirely wanting  the  action  must  be  dismissed. 
The  provisions  of  "  The  Quebec  Factories 
Act,"  (K.  S.  Q.  arts.  3019  to  3053,  inclusive- 
ly) are  intended  to  operate  only  as  police 
regulations,  and  the  statutable  duties  thereby 
imposed  do  not  affect  the  civil  responsibility 
of  employers  towards  their  employees,  as  pro- 
vided by  the  Civil  Code.  Montreal  RoUing 
Mills  Co.  V.  Corcoran,  xxvi.,  595. 

13.  Master  and  servant  —  Negligence  — 
Evidence  —  Probable  cause  of  accident.] — 
Evidence  which  merely  supports  a  theory  pro- 
pounded as  to  the  probable  Cause  of  injuries 
received  through  an  unexplained  accident  is 
insufficient  to  support  a  verdict  for  damages 
where  there  is  no  direct  fault  or  negligence 
proved  against  the  defendant,  and  the  actual 
cause  of  the  accident  is  purely  a  matter  of 
speculation  or  conjecture.  Canada  Paint  Co, 
v.  Trainer,  xxviii.,  352. 

14.  Accidental  injury  —  Unknown  cause — 
Negligence  —  Employer'' s  liability  —  Arts. 
1053,  1056  G.  C.]— Defendant  manufactured 
detonating  caps  made  b^  charging  copp|er 
shells  with  a  highly  explosive  mixture,  requir- 
ing great  care  in  manipulation.  When  dry 
it  was  liable  to  explode  easily  by  friction  or 
contact  with  flame,  but  burnt  slowly  without 
exploding  when  saturated  with  moisture.  It 
was  the  duty  of  defendant's  foreman,  twice  a 
day,  to  provide  a  sufficient  quantity  of  the 
mixture  for  use  in  his  special  compartment 
during  the  morning  and  in  the  afternoon,  and 
to  keep  it  properly  dampened  with  water,  for 
which    purpose    he    was    furnished    witJEi    a 
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sprinkler ;  to  fill  /mpty  shells  with  the  ful- 
minating mixture  as  handed  to  him  set  on 
end  in  wooden  plates,  and  then  pass  them 
on,  properly  moistened,  through  a  slot  in  his 
compartment,  to  a  shelf  whence  they  were 
removed  by  another  employee  and  the  charges 
pressed  by  means  of  a  machine  worked  by  C, 
at  a  table  near  by.  An  explosion  originated 
at  the  pressing  machine,  and  might  have  oc- 
curred either  through  the  fulminate  in  the 
shells  having  been  allowed  to  become  too  dry 
through  carelessness  in  sprinkling,  or  from  an 
accumulation  of  the  mixture  adhering  to  and 
drying  upon  the  metal  portions  of  the  pressing 
machine.  It  was  the  duty  of  C.  to  keep  the 
machine  clean  and  prevent  the  mixture  from 
accumulating  and  drying  there  in  dangerous 
quantities.  When  the  explosion  occurred,  the 
foreman  and  C.  and  another  employee  were 
killed,  but  a  fourth  employee,  who  was  blown 
outside  the  wreck  of  the  building  and  sur- 
vived, stated  that  the  first  flash  appeared  to 
come  from  the  pressing  machine,  and  the  ex- 
plosion followed  immediately.  The  theory 
propounded  by  plaintiff,  father  of  C,  assumed 
that  nothing  was  known  of  the  actual  cause 
of  the  explosion,  nor  where  it  in  point  of  fact 
originated,  but  inferred,  from  a  supposed 
condition  of  things,  that  the  fulminate  had 
not  been  sufficiently  dampened,  and,  that 
this  indicated  carelessness  of  the  foreman,  and 
raised  a  presumption  that  the  explosion  ori- 
ginated through  his  fault.  The  evidence  of  the 
survivor  led  to  the  conclusion  that  the  ex- 
plosion originated  through  G.'s  neglect  to 
clean  the  pressing  macfhine.  The  defendant 
had  taken  all  reasonable  precautions  to  di- 
minish risk  of  injury  to  employees  in  the 
event  of  an  explosion,  and  there  was  evidence 
which  s-hewed  that  conformity  with  the 
rules  prescribed  and  instructions  given  to  em- 
ployees for  the  purpose  of  securing  their 
safety  would  be  sufficient  to  secure  them 
from  injury.  Held,  Taschereau  and  King,  JJ., 
dissenting,  that  as  it  appeared  that  the  cause 
'  of  the  accident  was  either  unknown  or  else 
that  it  could  fairly  be  presumed  to  have  been 
caused  by  the  fault  of  a  fellow-servant,  as  the 
whose  personal  representative  brought  the  ac- 
tion, there  could  not  be  any  such  fault  im- 
puted to  the  defendants  as  would  render  them 
liable  in  damages.  Dominion  Cartridge  Co. 
v.  Cairns,  xxviii.,  361. 

[Leave    to   appeal    refused   by   the    Privy 
Council.] 


(6)    Common  Employment, 

15.  Common  employment  —  'Negligence  — 

Questions  of  fact  —  Finding  of  jury  on.'\ — 
gas  company,  engaged  in  laying  a  main  in 
a  public  street,  procured  from  a  plumber  the 
services  of  H.,  one  of  his  workmen,  for  such 
work,  and  while  engaged  thereon  H.  was  in- 
jured by  the  negligence  of  the  servants  of  the 
company. — In  an  action  for  damages  for  sudi 
injury: — Held,  affirming  the  decision  appeal- 
ed from  (32  N.  B.  Rep.  100),  that  by  the 
evidence  at  the  trial  negligence  against  the 
company  was  sufficiently  proved.  Held,  fur- 
ther, that  whether  or  not  there  .was  a  com- 
mon employment  between  H.  and  the  servant 
of  the  company  was  a  question  of  fact,  and 
it  having  been  negatived  by  the  finding  of  the 
jury,  and  the  evidence  warranting  such  find- 
ing, an  appellate  court  would  not  interfere. 
8t,  John  Oas  Light  Co.  v.  Hatfield,  xxiii., 
164. 


16.  Negligence  of  servants  of  the  Crown — 
Common  employment  —  Law  of  Q%iehecJ] — 
It  is  no  answer  to  a  petition  of  right  for  in- 
juries to  a  servant  of  the  Crown  while  in  dis- 
charge of  his  duty  in  the  Province  of  Quebec 
to  say  that  the  injuries  complained  of  were 
caused  by  the  fault  of  a  fellow-servant,  as  the 
doctrine  of  common  employment  does  not 
prevail  in  that  province. — Judgment  appealed 
from  (4  Ex.  C.  R.  134)  affirmed.  The  Queen 
V.  Filion,  xxiv.,  482.     ^ 

17.  Common  employment  —  Law  of  Que- 
bee] — ^The  doctrine  of  common  employment 
does  not  prevail  in  the  Province  of  Quebec. — 
The  Queen  v.  FUion  (24  Can.  S.  C.  R.  482) 
followed.    The  Queen  v.  Qrenier,  xxx.,  42. 

18.  Common  employment  —  Doctrine  in 
Quebec  —  Employer's  liahiiity  for  act  of  ser- 
vant.] —  As  tne  doctrine  of  common  etnploy- 
ment  does  not  prevail  in  the  Province  of  Que- 
bec, acts  or  omissions  by  fellow-servants  do 
not'  exonerate  employers  from  liability  for  in- 
juries caused  through  negligence  of  a  servant. 
Asbestos  and  Asbcstic  Co,  v.  Durand,  xxx., 
285. 

19.  JF^bKc  work  —  Negligence  of  servants 
of  Crown  —  Common  employment  —  Law  of 
Quebec, 

See  Negligence,  29. 

20.  Negligence  of  loom  fixer  —  Defective 
machinery  —  Fault  of  feUow-servant. 

See  Negligence,  97. 


(c)  Contributory  Negligence. 

21.  Negligence  —  Injuries  sustained  by  ser- 
vant —  Responsibility  —  Cotitributory  negli- 
gence —  Protection  of  machinery.] — Where 
an  employee  sustains  injuries  in  a  factory 
through  coming  in  contact  with  machinery, 
the  employer,  although  he  may  be  in  default, 
cannot  be  held  responsible  in  dama^^es,  unless 
it  is  shewn  that  the  acteident  by  which  the  in- 
juries were  caused  was  directly  due  to  his 
neglect.  (Q.  R.  9  S.  C.  506  reversed.)  Toohe 
V.  Begeron,  xxvii.,  567. 

22.  Negligence  —  Accident,  cause  of  — 
Contributory  negligence  —  Evidence.} — In  an 
action  for  damages  by  an  employee  for  in- 
juries sustained  while  operating  an  embossing 
and  stamping  press,  it  appeared  that  when  the 
accident  causing  the  injury  occurred,  the  whole 
of  the  employee's  hand  was  under  the  press, 
whidi  was  unnecessary,  as  only  the  hand  as 
far  as  the  second  knuckle  needed  to  be  in- 
serted for  the  purpose  of  the  operation  in 
which  he  was  engaged.  It  was  alleged  that 
the  press  was  working  at  undue  speed,  but  it 
was  proved  that  the  speed  had  been  increased 
to  that  extent  at  the  instance  of  the  employee 
himself,  who  was  a  skilled  workman.  Held, 
reversing  the  Court  of  Queen's  Bench,  that 
the  injury  occurred  by  a  mere  accident  not 
due  to  any  negligence  of  the  employer,  but 
solely  to  the  heedlessness  and  thoughtlessness 
of  the  injured  man  himself,  and  the  employer 
was  not  liable.     Burland  v.  Lee,  xxviii.,  348. 

23.  Working  on  tramway  —  Reasonable 
care. 

See  Negligence,  42,  237. 

24.  Negligence  —  Common  fault  —  Incon- 
sistent findings — New  trial. 

See    NEOLTQENCfE.    141. 
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id)   Dangerous  Material, 

25.  Negligence  —  Employer's  liability  — 
Use  of  dangerous  material— Insulation  of  elec- 
tric wires — Cause  of  death — Findings  of  fact 
—^Arts.  105S,  1054  O,  C] — ^Persons  dealing 
with  dangerous  material  are  obliged  to  take 
the  utmost  care  to  prevent  injuries  being  caus- 
ed through  their  use  by  adopting  all  known 
devices  to  that  end,  and  where  there  is  evi- 
dence that  there  was  a  precaution  which 
might  have  been  taken  by  a  company  making 
use  of  electrical  Currents  to  prevent  live 
wires  causing  accidents,  and  that  this  pre- 
caution was  not  adopted,  the  company  must 
be  held  responsible  for  damages.  Citizens 
Ltght  d  Power  Co.  v.  Lepitre,  xxix.,  1. 

26.  Negligence  —  Use  of  dangerous  materi- 
?r  TT  ^!?^«  ^f  (i<fc*dent  —  Arts,  1053,  1056 
C.  O, — Common  employment  —  Employer's 
habtltty,} — ^To  permit  an  unnecessary  quan- 
tity of  dynamite  to  accumulate  in  dangerous 
proximity  to  employees  of  a  mining  company, 
m  a  situation  where  opportunity  tor  damage 
might  occur  either  from  the  nature  of  the  sub- 
stance or  through  carelessness  or  otherwise,  is 
such  negligence  on  the  part  of  a  mining  com- 
pany as  will  render  .it  liable  in  damages  for 
the  death  of  an  employee  from  an  explosion 
of  the  dynamite,  though  the  direct  cause  of 
such  explosion  may  be  unknown.  Gwynne, 
J.,  dissenting. — ^As  the  doctrine  of  common 
employment  does  not  prevail  in  the  Province 
of  Quebec,  acts  or  omissions  by  fellow-ser- 
vants of  the  deceased  do  not  exonerate  em- 
ployers from  liability  for  the  negligence  of  a 
servant  which  may  have  led  to  injury.  The 
Queen  v.  Filion  {'^4:  Can.  Js.  O.  K.  46Z),  and 
I' he  i^ueen  v.  Gre-nier  {'60  Can.  S.  C.  K.  42) 
followed.  Asbestos  and  Asbestio  Co.  v.  Dur- 
and,  XXX.,  285. 

27.  Workman  in  factory  —  Use  of  danger- 
ous machttiery  —  Orders  of  superior— Reason* 
able  case,  ' 

See  Nbqligence,  96. 


ie)   Dangerous  Way,   Works  and  Plant, 

28.  Negligence  —  Employer's  liability  — 
Concurrent  findings  of  fact  —  Contributory 
negligence.  ] — Action  by  employee  for  damages 
for  injuries.  There  was  some  evidence  of  ne- 
glect on  the  part  of  employers  which,  in  the 
opinion  of  both  courts  below,  might  have 
been  the  cause  of  the  accident  through  which 
the  injuries  were  sustained,  and  both  courts 
found  that  the  accident  was  due  to  the  fault 
of  defendants  either  in  neglecting  to  cover  a 
dangerous  part  of  a  revolving  shaft  temporari- 
ly with  boards,  or  to  disconnect  the  shaft  or 
stop  the  whole  machinery  while  the  plaintiflE 
was  required  to  work  over  or  near  the  shaft. 
Held,  iaschereau,  J.,  dissenting,  that  although 
the  evidence  on  which  the  courts  below  based 
their  findings  of  fact  might  appear  weak,  and 
there  might  be  room  for  the  Inference  that 
the  primary  cause  of  the  injuries  might  have 
been  the  plaintiff's  own  imprudence,  the 
court  would  notj  on  appeal,  reverse  any  such 
concurrent  findings  of  fact.  George  Mat- 
thews Co.  v.  Bouchard,  xxviii.,  580. 

29.  Workman  using  machinery  —  Guarding 
dangerous  parts — Reasonable  care. 

See  N«QLiaENCE,  96. 


30,  Workman    in    factory  —  Accident  — 
Negligence  of  master — Evidence. 

See  Negligence,  86. 

31,  Negligence  —  Employer's  liability — Evi- 
dence— New  trial — Impruaence. 

See  Negligence,  87. 


(/)  Defective  Construction  and  Machinery. 

32.  Negligence  —  Employer's  liability — De- 
fective system  of  using  machinery — Injury  to 
workman — Notice.] — F.  was  employed  in  a 
sawmill  as  a  chainer,  and  worked  on  a  roll- 
way,  along  which  the  logs  were  brought  to  the 
saw  carriage.  One  of  his  duties  was  to  put 
a  chain  under  the  log  and  roll  it  on  to  the 
carriage,  and  while  doing  so  a  log  rolled  down 
the  roUway  and  against  one  behind  him  and 
crushed  him  against  the  carriage  causing 
severe  injuries  for  which  he  brought  an  ac- 
tion against  the  owners  of  the  mill. — It  was 
shewn  that  chock  blocks  were  used  to  check 
the  log  in  its  course  down  the  roll  way,  which 
had  a  slope  of  from  5  to  7  inches  in  its  length 
of  12  feet,  and  that  the  blocks  were  only  suffi- 
cient to  hold  one  log.  The  jury  found  that 
the  accident  was  due  to  the  slope  of  the  roll- 
way  and  defective  chock  blocks ;  that  F.  could 
not  have  avoided  the  injury  by  exercise  of  pro- 
per care  and  skill  in  discharging  his  duties; 
that  he  had  complained  of  the  chock  blocks 
to  the  proper  persons,  who  promised  to  make 
them  good;  that  the  owners  were  not  aware 
of  the  defects,  but  that  the  manager  and  fore- 
man should  have  taken  cognizance  of  the  mat- 
ter and  did  not  appear  to  have  exercised  due 
care ;  and  they  assessed  damages  to  F.  at  $5,- 
000,  for  which  a  judgment  was  entered  which 
was  sustained  by  the  court  in  banc.  Held, 
affirming  the  judgment  appealed  from  (2  B.  G. 
Kep.  167),  that  the  employers  were  no  less 
responsible  for  the  injuries  occasioned  to  F. 
by  the  defective  system  of  using  their  ma- 
chinery than  they  would  have  been  for  a  de- 
fect in  the  machinery  itself.  Held,  further, 
that  there  being  no  Employers'  Liability  Act 
in  force  in  British  Columbia  when  the  injury 
happened,  F.  was  not  precluded  from  obtain- 
ing compensation  by  failure  to  give  notice  to 
his  employers  of  the  defect  in  the  chock  blocks. 
Webster  v.  Foley,  xxi.,  580. 

33.  Negligence  —  Electric  railway — Motor- 
man — Injury  to  conductor — Workmen's  Com- 
pensation Act  —  Person  in  charge.] — ^An  elec- 
tric tramway  company  is  responsible  for  in- 
juries occasioned  through  the  fault  of  a  motor- 
man  in  negligently  allowing  an  open  car  to 
come  in  contact  with  a  passing  vehicle  whereby 
the  conductor  was  injured,  as  tne  motorman 
had  '*  charge  and  control "  of  the  car  within 
the  meaning  of  the  Ontario  Workmen's  Conk. 
pensation  Act  (27  Ont.  App.  R.  151,  affirmed) . 
Toronto  Ry.  Co.  v.  Snell,  xxxi.,  241. 

34.  Quebec  Factories  Act  —  Civil  responsi- 
bility— Statutable  duty. 

See  No.  12,  ante. 

35.  Defect  in  working  of  loom — Repairs  to 
machinery — Fault  of  fellow-servant. 

See  Negligence,  97. 

36.  Negligence — Defective  machinery — Evi- 
dence for  jury. 

See  Evidence,  97. 
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(g)  Emonerating  Oiroumsianoes. 

37.  Government  railway  —  Injury  to  em- 
ployee— Lord  Campbell's  Act — Art,  1056  C.  C, 
— Exoneration  from  liahility — R.  B.  C.  c.  38, 
9.  50 — Common  employment.]  —  A  workman 
may  so  contract  with  his  employer  as  to  exon- 
erate the  latter  from  liability  for  negligence, 
and  such  renunciation  would  be  an  answer  to 
an  action  under  Lord  Campbell's  Act.  Grif- 
fiths V.  Earl  Dudley  (9  Q.  B.  D.  357>  fol- 
lowed.— In  8.  50  of  the  Government  Railways 
Act  (R.  S.  C.  c.  38)  providing  that  "Her 
Majesty  shall  not  be  relieved  from  liability  by 
any  notice,  condition  or  declaration  in  the 
event  of  any  damage  arising  from  any  negli- 
gence, omission  or  default  of  any  officer,  em- 
ployee or  servant  of  the  Minister,"  the  words 
**  notice,  condition  or  dedaration  "  do  not  in- 
clude a  contract  or  agreement  by  which  an 
employee  has  renounced  his  right  to  claim 
damages  from  the  Crown  for  injury  from  neg- 
ligence of  his  fellow-servants.  Grand  Trunk 
Railway  Co,  v.  Vogel  (11  Can.  S.  C.  R.  612) 
disapproved.  —  An  employee  on  the  Intercol- 
onial Railway  became  a  member  of  the  Inter- 
colonial Railway  Relief  and  AsRurance  Asso- 
ciation, to  the  funds  of  which  the  Government 
Contributed  annually  $G,000.  In  consequence 
of  such  contribution  a  rule  of  the  association 
provided  that  the  members  renounced  all 
claims  against  the  Crown  arising  from  injury 
or  death  in  the  course  of  their  employment. 
The  employee  having  been  killed  in  discharge 
of  his  duty  by  negligence  of  a  fellow-servant, 
ITeM,  reversing  the  judgment  of  the  Exchequer 
Court  (6  Can.  Ex.  C.  R.  276),  that  the  rule 
of  the  association  was  sufficient  ans\^'er  to  an 
action  by  his  widow  under  art.  1056  C.  C.  to 
recover  compensation  for  his  death. — The  doc- 
trine of  common  employment  does  not  prevail 
in  the  Province  of 'Quebec.  The  Queen  v. 
Filion  {2^  Can.  S.  C.  R.  482)  followed.  The 
Queen  v.  Grenier,  xxx.,  42. 


MECHANICS'  LI£N. 

See  Lien. 


MEDIATORS. 

Setting  aside  award— Art.  1346  0.  0. 
See  Abbitration  and  Award. 


MERCANTHiE  AGENCT. 

Confidential   report — Negligence — False   in- 
formation. 

See  Libel,  3. 


MERGER. 

Mortgage  —  Leasehold  estate — Assignment 
of  equity  of  redemption — Acquisition  of  rever- 
sion hy  assignee — Priority.] — The  assignee  of 
a  term,  who  takes  the  assignment  subject  to 
a  mortgage  and  afterwards  acquires  the  rever- 
sion, cannot  levy  out  of  the  mortgaged  pre- 
mises, to  the  prejudice  of  the  mortgagees,  the 
ground  rent  reserved  by  the  lease  which  he 
was  himself  under  an  obligation  to  pay  before 
becoming  owner  of  the  fee.     Emmett  v.  Quinn 


(7  Ont.  App.  R.  306)  distinguished.— Judg- 
ment of  the  Court  of  Appeal  (24  Ont.  App. 
R.  509)  affirmed.  Mackenzie  v.  Building  and 
Loan  Association,  xxviii.^  ,407. 

(Leave  to  appeal  refused  by  Privy  Council.) 


METES  AND  BOUNDS. 

See  BouNDABY. 


METHODIST  CHURCH. 

Decision  of  domestic  tribunal — Conference 
of  Methodist  church — Church  discipline. 
See  Appeal,  138. 


MHiITART  LAW;  MILITIA. 

1.  SI  Vict.  c.  40,  s.  27-^6  Vict.  c.  4^—42 
Vict,  c.  S5 — Disturbance  anticipated — Requi- 
sition calling  out  militia — Sufficiency  of  form 
— Suit  by  commanding  officer — Death  of  com- 
manding officer  pending  suit — Right  of  admin- 
istratrix to  continue  proceedings.] — ^The  Act, 
31  Vict.  c.  40,  s.  27  (D.),  as  amended  by  36 
Vict.  c.  46  and  42  Vict.  c.  35,  requires  that  a 
requisition  calling  out  the  militia  in  aid  of 
the  civil  power  to  assist  in  suppressing  a  riot, 
shall  be  signed  by  three  magistrates,  of  whom 
the  warden,  or  other  head  officer  of  the  muni- 
cipality, shall  be  one ;  and  that  it  shall  express 
on  its  face  "the  actual  oocurrencte  of  a  riot, 
disturbance  or  emergency,  or  the  anticipation 
thereof,  requiring  such  service." — Held,  that 
a  requisition  in  the  following  form  is  suffi- 
cient :— "  Charles  W.  Hill,  Esq.,  Captain  No. 
5  Ck>mpany,  Cape  Breton,  Militia :  Sir, — We, 
in  compliance  with  c.  46,  s.  27  Dominion  Acts 
of  1873,  it  having  been  represented  to  us  that 
a  disturbance  having  occurred  and  is  still  an- 
ticipated at  Lingan  beyond  the  power  of  the 
civil  power  to  suppress.  You  are  therefore 
hereby  ordered  to  proceed  with  your  militia 
company  immediately  to  Lingan,  with  their 
arms  and  ammunition,  to  aid  the  civil  power 
in  protecting  life  and  propert;^  and  restoring 
peace  and  order,  and  to  remain  until  further 
instructed.  A.  J.  McDonald,  Warden :  R.  Mc- 
Donald, J. P. ;  J.  McNarish,  J.P. ;  Angus  Mc- 
Neil, J.P."— -The  statute  also  provides  that  the 
municipality  shall  pay  all  expenses  of  the  ser- 
vice of  the  militia  when  so  called  out,  and  in 
case  of  refusal  that  an  action  may  be  brought 
by  the  officer  commanding  the  corps,  in  his 
own  name,  to  recover  the  amount  of  such  ex- 
penses. Held,  Strong,  J.,  dissenting,  that 
where  the  commanding  officer  died  pending 
such  action  the  proceedings  could  be  continued 
by  his  personal  representative.  Judgment  ap- 
pealed from  (19  N.  S.  Rep.  260)  reversed. 
Crewe-Read  v.  County  of  Cape  Breton,  xiv.,  8. 

2.  "  Public  work  "  —  Negligence  — -  Militia 
class  firing — Government  rifle  range — Officers 
and  servants  of  the  Crown — Injury  to  the  per- 
son—50  d  51  Vict,  c.  16,  s.  16  (c)  iD.)—R. 
S.  C.  c.  41,  ss.  10,  69.] — A  rifle  range  under 
the  control  of  the  Department  of  Militia  and 
Defence  is  not  a  "  public  work "  within  the 
meaning  of  the  Exchequer  Court  Act.  50  &  51 
Vict.  c.  16,  s.  16  (c). — The  words  '*any  offi- 
cer or  servant  of  the  Crown  '*  in  the  section 
referred  to,  do  not  include  officers  and  men 
of  the  militia.    Girouard,  J.,  dissented.     Judg- 
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ment  appealed  from   (6  Ex.  G.  R.  435)   af- 
firmed.    Larose  v.  The  King,  xxxi.,  206. 
And  aee  Rifle  Ranges. 


MINES  AND  MINERALS. 

1.  Mining  lease — Application  for — Right  of 
entry  —  Vonditions  precedent  —  Conflicting 
titles,]  —  Held,  affirming  the  judgment  ap- 
pealed from  (6  Russ.  &  Geld.  339),  that 
where  a  mining  lease  is  obtained  over  private 
lands  in  Nova  Scotia  the  lessees  must  obtain 
from  the  owners  of  the  land  permission^  to  en- 
ter either  by  special  agreement  or  in  accord- 
ance with  the  provisions  of  the  Mining  Act. — 
Mining  leases  may  be  granted  in  all  districts 
whether  proclaimed  or  unproclaimed. — A  min- 
ing lease  is  not  invalid  beciause  it  includes  a 
greater  number  of  areas  than  is  provided  by 
the  statute  (R.  S.  N.  S.  (4  ser.)  c.  9),  such 
provision  being  only  directory  to  the  commis- 
sioner.— The  issue  of  a  lease  cures  any  irregu- 
larities in  the  application  for  a  license  or  in 
the  license  itself  in  the  absence  of  fraud  on 
the  part  of  the  licensee.  Fielding  v.  Mott, 
xiv,,  254. 

2.  Admission  of  British  Columbia  into  Un- 
4on — Public  lands  —  Transfer  —  Dominion — 
Precious  metals — B.  N.  A.  Act,  s.  92,  s.-s.  5, 
ss,  109  d  Ue^Jft  Vict.  c.  U,  s.  2  (B.C.)]-- 
By  s.  11  of  the  order-in-coundl  passed  in 
virtue  of  B.  N.  A.  Act,  s.  146,  under  which 
British  Columbia  was  admitted  into  the  Union, 
St  was  provided  as  follows : — ^And  the  Govern- 
ment of  British  Columbia  agree  to  convey  to 
the  Dominion  Government,  in  trust,  to  be  ap- 
propriated in  such  manner  as  the  Dominion 
Government  may  deem  advisable  in  further- 
ance of  the  construction  of  the  said  railway 
(C.  P.  R.),  a  similar  extent  of  puDlicf  lands 
along  the  line  of  railway  throughout  its  entire 
length  in  British  Columbia,  not  to  exceed  how- 
ever 20  miles  on  each  side  of  the  said  line,  as 
may  be  appropriated  for  the  same  purpose  by 
the  Dominion  Government  from  the  public 
lands  of  the  North-West  Territories  and  the 
Province  of  Maaitoba.  By  47  Vict.  c.  14,  s.  2 
(B.C.),  it  was  enacted  as  follows: — From  and 
after  the  passing  of  this  A(?t  there  shall  be, 
and  there  is  herebv  granted  to  the  Dominion 
Government,  for  the  purpose  of  constructing 
and  to  aid  in  the  construction  of  the  portion 
of  the  Canadian  Pacific  Railway  on  the  main- 
land of  British  Columbia,  in  trust,  to  be  ap- 
propriated as  the  Dominion  Government  may 
deem  advisable,  the  public  lands  along  the  line 
of  railway  before  mentioned,  wherever  it  may 
be  finally  located  to  a  width  of  20  miles  on 
each  side  of  the  said  line,  as  provided  in  the 
order-in-council,  s.  11,  admitting  the  Province 
of  British  Columbia  into  Confederation.  A 
controversy  having  arisen  in  respect  to  the 
ownership  of  the  precious  metals  in  and  under 
the  lands  so  conveyed,  the  Exchequer  Court, 
upon  consent  and  without  argument,  gave 
judgment  in  favour  of  the  Dominion  Govern- 
ment. Ucld,  affirming  the  judgment  of  the 
Kxchpquer  Court,  Fournier  and  Henry,  J  J., 
dissenting,  that  under  the  order-in-council  ad- 
mitting British  Columbia  into  Confederation 
and  the  statutes  transferring  the  public  lands 
described  therein,  the  precious  metals  in,  up- 
on, and  under  such  public  lands  are  now  vest- 
ed in  the  Crown  as  represented  by  the  Do- 
minion Government.  Attorney-Oeneral  of  B. 
C.  V.  Attorney 'General  of  Can.,  xiv.,  345. 

The  Privy  Council  reversed  this  decision. 
(14  App.  Cas.  295.) 


'3.  Consiructien  of  deed — Lease  or  license- 
Mines — Authority  to  work  on  royalty — 8  Anne 
0.  H,  a.  1 — Lien.] — In  an  indenture  describ- 
ing the  parties  as  lessor  and  lessees  respec- 
tively the  grant  was :  "  Doth  give,  grant,  de- 
mise and  lease  unto  the  said  (lessees)  the  ex- 
clusive right,  liberty  and  privilege  of  entering 
at  all  times  for  and  during  the  term  of  ten 
years  from  1st  January,  1879,  in  and  upon 
{describing  the  land)  and  with  agents,  labour- 
ers and  teams  to  search  for,  dig.  excavate, 
mine  and  carry  away  the  iron  ores  in,  upon 
and  under  said  premises,  and  of  making  all 
necessary  roads,  &c.,  also  the  right,  liberty 
and  privilege  to  erect  on  the  said  premises  the 
buildings,  machinery  and  dwelling  houses  re- 
quired in  the  business  of  mining  and  shipping 
the  said  iron  ores,  and  to  deposit  on  said  pre- 
mises all  refuse  material  taken  out  in  mining 
said  ores."  There  was  a  covenant  by 
the  grantees  not  to  do  unnecessary  damage 
and  a  provision  for  taking  away  the  erections 
made  and  for  the  use  of  timber  on  the  pre- 
mises and  such  use  of  the  surface  as  might  be 
needed.  The  grantees  agreed  to  pay  twenty- 
five  Cents  for  every  ton  of  ore  mined,  in  quar- 
terly payments  on  certain  fixed  days,  and  it 
was  provided  how  the  quantity  should  be  as- 
certained. It  was  also  agreed  that  the  royalty 
should  not  be  less  than  a  certain  sum  in  any 
year.  The  grantees  also  agreed  to  pay  all 
taxes  and  not  to  allow  intoxicating  drinks  to 
be  manufactured  on  the  premises  or  to  carry 
on  any  business  that  might  be  deemed  a  nuis- 
ance. There  were  provisions  for  terminating 
the  lease  before  the  expiration  of  the  term  and 
covenant  by  the  lessor  for  quiet  enjoyment. 
In  an  interpleader  issue,  where  the  lessor 
claimed  a  lien  on  the  goods  oFthe  lessees  for 
a  year's  rent  due  under  the  said  indenture  by 
virtue  of  8  Anne,  c.  14,  s.  1:  Held,  per 
Ritchie,  C.J.,  and  Henry  and  Taschereau,  J  J., 
that  this  instrument  was  not  a  lease  but  a 
mere  license  to  the  grantee  to  mine  and  ship 
the  iron  ores,  and  the  grantor  had  no  lien  for 
rent  under  the  statute.  Strong,  Fournier  and 
Gwynne,  JJ.,  contra.  Judgment  appealed 
from  (12  Ont.  App.  R.  525)  affirmed.  Lynch 
V.  Seymour,  xv.,  341. 

4.  Mining  lease  —  Covenants  —  Rent  — 
Quantity  and  quality  of  ore  found — Right  of 
lessee  to  determine  lease.] — In  a  lease  of  min- 
ing lands  the  reddendum  was : — "  Yielding  and 
paying  therefor  unto  the  party  of  the  first 
part  $1  per  gross  ton  of  2.240  lbs.  of  the  said 
iron,  stone  or  ore  for  every  ton  mined  and 
raised  from  the  said  lands  and  mine,  payable 
quarterly  on  the  first  days  of  March,  June, 
September  and  December  in  each  year." — ^Tbe 
lease  contained,  also,  the  following  covenants 
by  the  lessee :  —  **  The  parties  of  the  second 
part  for  themselves,  their  executors,  &c.,  cove- 
nant and  agree  to  and  with  the  party  of  the 
first  part,  her  heirs,  &c.,  that  they  will  dig 
up  and  mine  and  carry  away,  in  each  and 
every  yoar  during  the  said  term,  a  quantity 
of  not  less  than  2,000  tons  of  such  stone  or 
iron  ore  for  the  first  year,  and  a  quantity  of 
not  less  than  5.0(X)  tons  a  year  in  every  sub- 
sequent year  of  the  said  term,  and  that  they 
will  pay  quarterly  the  sum  of  $1  per  ton  as 
aforesaid  for  the  quantity  agreed  to  be  taken 
during  each  year  for  the  term  aforesaid." 
"  And  the  said  parties  of  the  second  part  Cove- 
nant and  agree  to  and  with  the  party  of  the 
first  part  that  they  will  pay  the  said  quarterly 
rent  or  royalty  in  each  year,  and  if  the  same 
shall  then  exceed  the  quantity  actually  taken, 
such  excess  shall  be  applied  towards  payment 
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of  the  first  qnaiter  thereafter,  in  which  more 
than  the  said  quantity  shall  be  taken,  and  that 
thev  will  protect  such  opening^s  as  they  shall 
make  so  as  to  insure  the  same  ag^ainst  acci- 
dent, and  will  indemnify  the  party  of  the  first 
part  in  the  event  of  the  same  happening  and 
a<;ainst  all  costs  of  prosecution  and  defenc^e 
thereof." — There  was  a  provision  that  the  les- 
sor should  be  at  liberty  to  terminate  the  lease 
in  case  of  non-payment  of  rent  for  a  cercaiu 
period,  and  if  the  iron  ore  or  iron  stone  should 
be  exhausted,  and  not  to  be  found  or  obtained 
by  proper  and  reasonable  effort  in  paying 
quantities,  then  the  lessee  should  be  at  liberty 
to  determine  the  lease.  Held^  affirming  the 
judgment  appealed  from  (14  Ont.  App.  R. 
4t»<),  ftub  no^m.  Wallbridge  v.  Gaujot),  Ritchie, 
C.J.,  and  Fournier,  J.,  dissenting,  that  this 
lease  contained  an  absolute  covenant  by  the 
lessee  to  pay  the  rent  in  any  event,  and  not 
having  terminated  the  lease  under  the  above 
proviso,  he  was  not  relieved  from  such  pay- 
ment in  consequence  of  ore  not  being  found  in 
paying  quantities.    Palmer  v.  Wallbridge^  xv., 

5.  Lease  of  mining  areas  —  Rental '  agree- 
ment— Payment  of  rent — Forfeiture — R.  8,  N, 
S.  {5  ser,)  c.  7—^2  Vict.  c.  '23  (xV.  ^.)]— By 
R.  S.  N.  S.  (5  ser.)  c.  7,  the  lessee  of  mining 
areas  in  Nova  Scotia  was  obliged  to  perform 
certain  work  thereon  each  year  on  pain  of 
forfeiture  which,  however,  could  only  be  ef- 
fected through  certain  formalities.  By  52 
Vict.  c.  23,  the  lessee  is  permitted  to  pay  in 
advance  an  annual  rental  in  lieu  of  work,  and 
by  s.  1,  S.-S.  (c),  the  owner  of  any  leased  area 
may,  by  duplicate  agreement  in  writing  with 
the  Commissioner  of  Mines,  avail  himself  of 
the  provisions  of  such  annual  payment  and 
"such  advance  payments  shall  be  construed 
to  commence  from  the  nearest  recurring  anni- 
versary of  the  date  of  the  lease."  By  s.  7  all 
leases  are  to  contain  the  provisions  of  the  Act 
lespecting  payment  of  rental  and  its*  refund 
in  certain  cases,  and  by  s.  8,  said  s.  7  was  to 
come  into  force  in  two  months  after  the  pass- 
ing of  the  Act,  Before  52  Vict.  c.  23  passed 
a  lease  issued  to  E.  dated  10th  June,  18»9,  for 
21  years  from  21st  May,  1889.  On  1st  June, 
1891,  a  rental  agreement  under  the  amending 
Act  was  executed,  under  which  E.  paid  rent 
for  his  areas  for  3  years,  the  last  payment 
being  in  May,  1893.  On  22nd  May,  1894,  the 
commissioner  declared  the  lease  forfeited  for 
non-payment  of  rent  for  tiie  following  year, 
and  issued  a  prospecting  license  to  T.  for  the 
same  areas.  E.  tendered  the  year's  rent  on 
9th  June,  1894,  and  an  action  was  afterwards 
taken  by  the  Attorney-General,  on  relation  of 
£.,  to  set  aside  the  license  as  illegal  and  im- 
provident.— Held,  affirming  the  judgment  ap- 
pealed from  (29  N.  S.  Rep.  279),  that  the 
phrase  "  nearest  recurring  anniversary  of  the 
date  of  the  lease  "  in  52  Vict.  c.  23,  s.  1  (c), 
is  equivalent  to  "  next  or  next  ensuing  anni- 
versary," and  the  lease  being  dated  10th  June, 
no  rent  for  1894  was  due  on  22nd  May  of  that 
year,  at  which  date  the  lease  was  declared  for- 
feited, and  E.'s  tender  on  9th  June  was  in 
time.  Attorney-General  v.  Sheraton  (28  N. 
S.  Rep.  492)  approved  and  followed.  Held, 
further,  that  though  the  amending  Act  pro- 
vided for  forfeiture  without  prior  formalities 
of  a  lease  in  case  of  non-payment  of  rent,  such 
provision  did  not  apply  to  leases  existing  when 
the  Act  was  passed  in  cases  where  the  holders 
executed  the  agreement  to  pay  rent  thereunder 
in  lieu  of  work.  The  forfeiture  of  E/s  lease 
was,  therefore,  void  for  want  of  the  formali- 


ties prescribed  by  the  original  Act.     Temple 
V.  Aitomey-General  of  N.  S.,  xxvii.,  355. 

6.  Mining  claim — Invalid  location — Location 
in  foreign  territory,] — If  the  initial  post  of  a 
mining  claim  is  in  the  United  States  territory 
the  claim  is  utterly  void.  (G  B.  C.  Rep.  531 
affirmed).     Madden /v.  Conndl,  xxx.,  109. 

7.  Negligence  —  Use  of  dangerous  materials 
— Cautfe  of  accident— Arts.  1053 j  1056  C.  C— 
Employer* s  liahility.] — To  permit  an  unneces- 
sary quantity  of  dynamite  to  accumulate  in 
dangerous  proximity  to  employees  of  a  mining 
company,  in  a  situation  where  opportunity  for 
damage  might  occur  either  from  the  nature  of 
the  substance  or  through  carelessness  or  other- 
wise, is  such  negligence  on  the  part  of  a  min- 
ing company  as  will  render  it  liable  in  dam- 
ages for  the  death  of  an  employee  from  an 
explosion  of  the  dynamite,  though  the  direct 
cause  of  such  explosion  may  be  unknown. 
Qwynne,  J.,  dissenting.  Asbestos  and  Asbes- 
tie  Co.  V.  Durandt  xxx.,  285. 

8.  Mining  claim  —  Registered  description — 
Error — Certificate  of  improvements — Adverse 
actionr^R.  IS,  B.  C.  c.  135,  s.  28.]^U  the  de- 
scription of  a  mining  claim  as  recorded  is  so 
erroneous  as  to  mislead  parties  locating  other 
claims  in  the  vicinity  the  error  is  not  cured  by 
a  certificate  of  work  done  by  the  first  locator 
on  land  not  included  in  such  description  and 
covered  by  the  subsequent  claims.  (G  B.  C. 
Rep.  523  affirmed.)  Coplen  v.  Callahan,  xxx., 
555. 

Followed  in  CoUom  v.  MarUey  (No.  10  in- 
fra), and  in  Cleary  v.  Boscowitz  (No.  11, 
infra). 

9.  Negligence  — -  Work  in  mine — Entering 
shaft — Code  of  signals — Disregard  of  rules — 
Damages.]  —  A  miner  was  getting  into  the 
bucket  by  which  he  was  to  be  lowered  into  the 
mine  when  owing  to  the  chain  not  being  checked 
his  weight  carried  him  rapidly  down  and  he 
was  badly  hurt.  In  an  action  for  damages 
against  the  mine  owners  the  jury  found  that 
the  system  of  lowering  the  men  was  faulty ; 
the  man  in  charge  of  it  negligent ;  and  that 
the  engine  and  brake  by  which  the  bucket  was 
lowered  were  not  fit  and  proper  for  the  pur- 
pose. Printed  rules  were  posted  near  the 
mouth  of  the  pit  providing  among  other  things 
that  signals  should  be  given,  by  any  miner 
wishing  to  go  down  the  mine  or  be  brought  up, 
by  means  of  bells,  the  number  telling  the  en- 
gineer and  pitman  what  was  required.  The 
jury  found  that  it  was  not  usual  in  descending 
to  signal  with  the  bells;  and  that  the  injured 
miner  knew  of  the  rules  but  had  not  complied 
with   them  on  the  occasion   of   the  accident. 

i  On  appeal  to  the  Supreme  Court  of  Canada 
I  from  a  judgment  setting  aside  the  verdict  for 
I  plaintiff  and  ordering  a  new  trial.  Jlcld.  re- 
versing said  judgment  (8  B.  C.  Rep.  344) 
and  restoring  the  judgment  of  the  trial  judge 
(7  B.  C.  Rep.  414).  that  there  was  ample 
evidence  to  support  the  findings  of  the  jury 
that  defendants  were  negligent ;  that  there 
was  no  contributory  negligence  by  non-use  of 
the  signals,  the  rules  having,  with  consent  of 
the  employees  and  of  the  persons  in  charge  of 
the  men,  been  disregarded,  which  indicated 
their  abrogation ;  the  new  trial  should  there- 
fore not  have  been  granted.  Held,  further, 
that  as  the  negligence  causing  the  accident  was 
not  that  of  the  persons  having  control  of  those 
going  down  the  mine,  it  was  not  a  case  of 
negligence  at  common  law  with  no  limit  to  the 
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amount  of  damages,  but  the  latter  must  be 
assessed  under  the  Employers'  Liability  Act 
([1897]  R.  S.  B.  C.  c.  69.)  Warmington  v. 
Palmer,  zxxii.,  126, 

10.  Mining  law  —  Location  of  claim — Ap- 
prowimate  bearing — Mis-statement  —  Minerals 
in  place — B,  O,  **Mineral  Act.*'] — Accurac?y  in 
giving  the  approximate  bearings  in  staking 
out  a  mineral  claim  is  as  necessary  in  the  case 
of  a  fractional  claim  as  in  any  other. — A  pro- 
spector in  locating  and  recording  his  location 
line  between  stakes  No.  1  and  No.  2  as  run- 
ning in  an  easterly  direction,  whereas  it  was 
nearly  due  north,  does  not  comply  with  the 
statute  requiring  him  to  state  the  approxi- 
mate compass  bearing  and  his  location  is  void. 
Coplen  V.  Callahan  (30  Can.  S.  O.  R.  555) 
followed. — Before  a  prospector  can  locate  a 
claim  he  must  actually  find  "  minerals  in 
place."  His  belief  that  the  proposed  claim 
contains  minerals  is  not  sufficient. — Judgment 
appealed  from  (8  B.  G.  Rep.  153)  reversed. 
Collom  V.  Maniey,  xxxii.,  371. 

Followed  in  Cleary  v.  Bosoowitz,  No.  11, 
infra. 

11.  Mining  law  —  Location — Certificate  of 
wcfrU  ' —  Evidence  to  impugn  —  R.  S.  B,  C. 
0. 185.] — ^A  certificate  of  work  done  on  a  min- 
ing claim  in  British  Columbia  is  conclusive 
evidence  that  the  holder  has  paid  his  rent  and 
can  only  be  impugned  by  the  Crown.  Coplen 
V.  Callahan  (30  Can.  S.  C.  R.  556)  and  Col- 
lom V.  Manley  {32  Can.  S.  C.  R.  371)  fol- 
lowed.— C.  believing  that  the  statutory  work 
had  not  been  done  on  mining  claims,  and  that 
they  were,  therefore,  vacant,  located  and  re- 
corded them  under  new  names  as  his  own  and 
brought  an  action  claiming  an  adverse  right 
thereto.  Held,  affirming  the  judgment  ap- 
pealed from  (8  B.  C.  Rep.  225),  that  evidence 
to  impugn  the  certificate  of  work  given  to  the 
prior  locators  was  rightly  rejected  at  the  trial. 
Cleary  v.  BoscowitZy  xxxii.,  417. 

12.  Negligence — Working  of  mines — Statu- 
tory mining  regulations — R,  S,  N.  S.  (5  ser.) 
c.  a — Fault  of  fellow-workmen.] — ^The  defend- 
ant company  employed  competent  officials  for 
the  superintendence  of  their  mine,  and  re- 
quired that  the  statutory  regulations  should 
be  observed.  A  labourer,  was  sent  to  work  in 
an  unused  balance  which  had  not  been  fenced 
or  inspected  and  an  explosion  of  gas  occurred 
from  the  effects  of  which  he  died.  In  an  ac- 
tion for  damages  by  his  widow.  Held,  revers- 
ing the  judgment  appealed  from,  Taschereau 
and  Sedgewick,  J  J.,  dissenting,  that  as  the 
company  Had  failed  to  maintain  the  mine  in 
a  condition  suitable  for  carrying  on  their 
works  with  reasonable  safety,  they  were  liable 
for  the  injuries  sustained  by  the  employee,  al- 
though the  explosion  may  have  been  attribut- 
able to  neglect  of  duty  by  f el Ipw- workmen. 
Orant  v.  Acadia  Coal  Co.,  xxxii.,  427. 

13.  Mining  law  —  Royalties  —  Dominion 
Lands  Act — P'uhlication  of  regulations — Re- 
newal of  license  —  Payment  of  royalties  — 
Voluntary  payment  —  K.  8.  C.  c.  54i  ss.  90, 
91.] — The  Dominion  Government,  by  regula- 
tions made  under  the  Dominion  Lands  Act, 
may  validly  reserve  a  royalty  on  gold  produced 
by  placer  mining  in  the  Yukon  though  the 
miner,  by  his  license,  has  the  exclusive  right 
to  all  gold  mined.  Taschereau  and  Sedge- 
wick,  JJ.,  dissenting. — ^The  "exclusive  right" 
given  by  the  license  is  exclusive  only  against 
quartz  or  hydraulic  licenses  or  owners  of  sur- 


face rights  and  not  against  the  Crown.  Tas- 
chereau and  Sedgewick,  J  J.,  dissenting.— The 
provision  in  s.  1)1  of  the  Dominion  Lands  Act 
that  regulations  made  thereunder  shall  have 
effect  only  after  publication  for  fouir  succes- 
sive weeks  in  the  Canada  Gazette,  means  that 
the  regulations  do  not  come  into  force  on  pub- 
lication in  the  last  of  the  four  successive  issues 
of  the  Gazette,  but  only  on  the  expiration  of 
one  week  therefrom.  Thus  where  they  were 
published  for  the  fourth  time  in  the  issue  of 
4th  September  they  were  not  in  force  until  the 
11th  and  did  not  affect  a  license  granted  on 
9th  September. — Where  regulations  provided 
that  failure  to  pay  royalties  would  forfeit  the 
claim,  and  a  notice  to  that  effect  was  posted 
on  the  claim  and  served  on  the  licensee,  pay- 
ment by  the  latter  under  protest  was  not  a 
ySSP^^y  payment.— One  of  the  regulations  of 
1889  was  that  "  the  entry  of  every  holder  of  • 
a  grant  for  placer  mining  had  to  be  renewed 
and  his  receipt  retinquished  and  replace  every 
year."  Held,  per  O.  J.  and  Girouard  and 
Davies,  JJ.  reversing  the  judgment  of  the 
Exchequer  Court  (7  Ex.  C.  R.  414),  Sedge- 
wick, J.,  contra,  that  the  new  entry  and  re- 
ceipt did  not  entitle  the  holder  to  mine  on  the 
terms  and  conditions  in  his  original  grant  only, 
but  he  did  so  subject  to  the  terms  of  any  re- 
giilations  made  since  such  grant  was  issued. — 
The  new  entry  cannot  be  made  and  new  re- 
ceipt given  until  the  term  of  the  grant  has 
expired.  Therefore,  where  a  grant  for  one 
year  was  issued  in  December,  189C,  an.1  in 
August,  1897,  the  renewal  license  was  given 
to  the  miner,  such  renewal  only  took  effect  in 
Decem])er,  1897,  and  was  subject  to  regula- 
tions made  in  ^September  of  that  year. — Regu- 
lations in  force  when  a  license  issued  were 
shortly  after  cancelled  by  new  regulations  im- 
posing a  smaller  royalty.  Held,  that  the  new 
regulations  were  substituted  for  the  others  and 
applied  to  said  license.  The  King  v.  Chap- 
pelle;  The  King  v.  Carmack:  The  King  v. 
Tweed,  xxxii.,  586. 

The  Privy  Council  granted  leave  for  an  ap- 
peal and  a  cross-appeal,  4th  March,  1903. 
See  Can.  Gaz.  vol.  xl.,  p.  569. 

14.  Mines  and  minerals  —  Placer  mining — 
Hydraulic  concessions  —  Staking  claims — An- 
nulment of  prior  lease — Volunteer  plaintiff — 
Right  of  action — Status  of  adverse  claimants 
— Trespass.] — In  an  action  by  free  miners, 
who  had  "  staked  "  placer  mining  claims  with- 
in the  limits  of  a  concession  granted  for  pur- 
poses of  hydraulic  mining,  to  set  aside  the 
hydraulic  mining  lease  on  the  ground  that  it 
had  been  illegally  issued  and  was  null  and  of 
no  effect;  Held,  that  where  there  was  a  hy- 
draulic lease  of  mineral  lands  in  existence,  the 
mere  fact  of  free  miners  "staking"  on  the 
lands  included  within  the  leased  limits  did  not 
give  them  any  right  or  interest  in  the  lands 
nor  did  they  thereby  acquire  such  status  in 
respect  thereto  as  could  entitle  them  to  obtain 
a  judicial  declaration  in  an  action  for  the 
annulment  of  the  lease.  Hartley  v.  Matson, 
xxxii.,  644. 

15.  Adverse  claim — Form  of  plan  and  affi- 
davit— Right  of  action — Condition  precedent 
— Necessity  of  actual  survey — Blank  in  jurat 
—R.  S.  B.  V.  (JH91)  c.  1S5,  s.  S7S1  Vict, 
c.  33,  s.  9  {B.  C.)—R.  8.  B,  8.  c.  5.  s.  i6— 
B.  C.  Supreme  Court  Rule  415  of  1890.]— -The 
plan  required  to  be  filed  in  an  action  to  ad- 
verse a  mineral  claim  under  the  provisions  of 
s.  37  of  the  "  Mineral  Act "  of  British  Col- 
umbia, as  amended  by  s.  9  of  the  "  Mineral 
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Act  Amendment  Act,  1898,"  need  not  be  based 
on  an  actual  survey  of  the  location  made  by 
the  Provincial  Land  Surveyor  who  signs  the 
plan. — The  filing  of  such  plan  and  the  aflBdavit 
required  under  the  said  section  as  amended,  is 
not  a  condition  precedent  to  the  right  of  the 
adverse  claimant  to  proceed  with  his  adverse 
action. — The  jurat  to  an  affidavit  filed  pur- 
suant to  the  section  above  referred  to  did  not 
mention  the  date  upon  whic'h  the  affidavit  had 
been  sworn.  Held^  that  the  absence  of  the 
date  was  not  a  fatal  defect,  and  that,  even  if 
it  could  be  so  considered  at  common  law,  such 
a  defect  would  be  cured  by  the  "  British  Col- 
umbia Oaths  Act "  and  the  British  Columbia 
Supreme  Court  Rule  415  of  1890.  Judgment 
appealed  from  (9  B.  C.  Rep.  184)  reversed, 
Taschereau,  J.,  dissenting.  Paulson  v.  Bea- 
man  et  ah,  xxxii.,  655. 

16.  Free  miner's  certificite  —  Annual  re- 
newals —  liSpecial  renewals  —  Vesting  of  in- 
terest in  co-owners  —  Sheriff  —  Levy  under 
execution  —  R.  S,  B,  C.  o.  ISo,  ss.  2,  3.  9,  SJ^ 
—62  Vict,  c.  45,  ss,  2,  5,  4— «•  8,  B.  C.  c.  72, 
ss.  12,  2A.] — The 'sheriff  seiaed  the  interest  in 
mineral  locations  held  by  an  execution  debtor 
in  co-ownership  with  another  free  minei*  and, 
prior  to  sale  under  the  execution,  the  debtor 
allowed  his  free  miner's  license  to  lapse.  A 
special  certificate  in  the  debtor's  name  was 
subsequently  procured  by  the  sheriff  under  the 
provisions  of  the  fourth  section  of  the  "  Min- 
eral Act  Amendment  Act,  1899,"  and  it  was 
contended  that  the  debtor's  interest  had  thus 
been  revived  and  re-vested  in  him  subject  to 
the  execution.  Held,  that  upon  the  lapse  of 
the  free  miner's  certificate  the  interest  in 
question  had,  under  the  statute,  became  abso- 
lutely vested  in  the  co-owner  and  could  not 
.thereafter  be  revived  and  re-vested  in  the  judg- 
ment debtor  by  the  issue  of  a  special  certifi- 
cate.— Judgment  appealed  from  (9  B.  C.  Rep. 
131)  affirmed,  Sedgewick,  J.,  dissenting. 
Harvey  Van  Norman  Co.  et  al.  v.  McNaught, 
xxxii.,  690. 

17.  Placer  mining  regulations  —  Staking 
claims  —  Overlapping  locations  —  Renewal 
grant  —  Unoccupied  Grown  lands.] — In  Aug- 
ust, 1899,  M.  staked  and  received  a  grant  for  a 
placer  mining  claim  on  Dominion  Creek, 
Yukon,  which,  however,  actually  included 
part  of  an  existing  creek  claim  previously 
staked  by  W..  In  1900  he  applied  for  and 
obtained  a  renewal  grant  for  the  same  area, 
W.'s  claim  having  lapsed  in  the  meantime, 
and  was  continuously  in  undisputed  possession 
of  that  area,  with  his  stakes  standing  from 
the  time  of  his  original  location  until  March, 
1901,  when  S,  and  T.  staked  bench  claims  for 
the  lands  embraced  in  W.'s  expired  location 
which  had  been  overlapped  by  M.'s  claim,  as 
being  unoccupied  Crown  land.  Held,  affirm- 
ing the  judgment  appealed  from,  Davies  and 
Armour,  JJ.,  dissenting,  that  the  application 
for  the  renewal  grant  by  M.,  after  W.'s  claim 
had  lapsed,  for  the  identical  ground  he  had 
originally  staked  and  continuously  occupied, 
gave  him  a  valid  right  to  the  location  with- 
out the  necessity  of  a  formal  re-staking^  and 
new  application  and  that,  following  the  rule 
in  Oshome  v.  Morgan  (13  App.  Cas.  227), 
the  possession  of  M,  under  his  renewal  grant 
should  not  be  disturbed.  St,  Laurent  v.  Mer- 
ctcr,  xxxiii.,  314. 

18.  Lease  of  mining  rights  —  Option  as  to 
location  —  Adoption  of  boundary.]  —  McA. 
leased  a  portion  of  a  lot  of  land  for  mining 
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purposes  described  by  metes  and  bounds  with 
the  option :  '*  Pourra  le  dit  acqu6reur  changer 
la  course  des  lignes  et  bornes  du  dit  lopin  de 
terre  sans  en  augmenter  les  homes,  I'Stendue 
ou  superficie  en  suivant  dans  ce  cas  la  course 
ou  ligne  de  la  dite  veine  de  quartz  qu'il  pent 
y  avoir  et  se  rencontrer  en  oet  endroit,  apr^s 
que  lui,  le  dit  bailleur,  aura  prospects  le  dit 
lopln  de  terre  susbaill6,"  adopted  lines  of  sur- 
vey made  by  P.  as  containing  the  vein.  B. 
leased  another  portion  of  the  same  lot  In 
an  action  en  homage  the  court  appointed 
three  surveyors  to  fix  the  boundaries.  Each 
surveyor  made  a  separate  report,  and  the  re- 
port and  plan  of  the  surveyor  L.  adopting 
P.'s  lines,  was  adopted  and  homologated  by 
the  court. — Held,  affirming  the  judgment  ap- 
pealed from  (13  Q.  L.  R.  168),  Gwynne,  J., 
dissenting,  that  McA.  having  located  the 
claim  in  accordance  with  the  terms  of  the 
deed  was  estopped  from  claiming  that  the 
property  should  be  bounded  according  to  the 
true  course  of  the  vein  of  quartz,  and  th^t 
the  judgment  homologating  the  survey  adopt}- 
ing  P.'s  lines  and  survey  was  right  and  should 
be  affirmed.     Mc Arthur  v.  Brown,  xvii.,  61. 

19.  Sale  of  phosphate  mining  rights  — 
Option  to  purchase  other  minerals  found  while 
working  —  Exercise  of  option.] — M.  by  deed 
sold  to  W.  the  phosphate  mining  rights  of  cer- 
tain land,  the  deed  containing  a  provision  that 
"  in  case  the  said  purchaser  in  working  the 
s^id  mines  should  find  other  minerals  of  anj 
kind  he  shall  have  the  privilege  of  buying  the 
same  from  the  said  vendor  or  representative 
by  paying  the  price  set  upon  the  same  by  two 
arbitrators,  appointed  by  the  parties.*'  W. 
worked  the  phosphate  mines  for  five  years, 
and  then  discontinued  it.  Two  years  later  he 
sold  his  mining  rights  in  the  land,  and  by  vari- 
ous conveyances  they  were  finally  transferred 
to  B.,  each  assignment  purporting  to  convey 
**  all  mines,  minerals  and  mining  rights  al- 
ready found  or  which  may  hereafter  be  found" 
on  said  land.  A  year  after  the  transfer  to  B. 
the  original  vendor,  M.,  granted  the  exclusive 
right  to  work  mines  and  veins  of  mica  on  said 
land  to  W.  &  Co.,  who  proceeded  to  develop 
the  mica.  B.  then  claimed  an  option  to  pur- 
chase the  mica  mines,  under  the  original  agree- 
ment, and  demanded  an  arbitration  to  fix  the 
price,  which  was  refused,  and  she  brought  an 
action  to  compel  M.  to  appoint  an  arbitrator 
and  for  damages. — ^£fcW,  Affirming  the  decision 
of  the  Court  of  Queen's  Bench,  that  the  option 
to  purchase  other  minerals  could  only  be  ex- 
ercised in  respect  to  such  as  were  found  when 
actually  working  the  phosphate,  which  was 
not  the  case  with  the  mica,  as  to  which  B. 
claimed  the  option.  Baker  v.  McLelland, 
xxiv.,  416. 

20.  Crown  grant  —  Reservation  of  coal  — 
Order-in-council  —  Supplementary  grant.]  — 
Certain  Crown  lands  in  Quebec  had  been 
granted  to  the  suppliants,  as  assignees  of  one 
Kaye,  the  applicant  for  said  lands,  from  which 
the  Crown  contended  the  coal  thereon  was  rev- 
served,  which  was  the  sole  question  in  issue. 
The  Exchequer  Court  (3  Ex.  C.  R.  157),  held 
that  there  being  no  express  or  implied  agree- 
ment to  the  contrary  the  suppliants  were  en- 
titled to  a  grant  conveying  such  mines  and 
minerals  as  would  pass  without  express  words. 
— The  Supreme  Court  of  Canada  affirmed  the 
judgment  of  the  Exchequer  Court,  and  dis- 
missed the  appeal  with  costs.  The  Queen  v. 
Canadian  Agricultural  Coal,  and  Colonisation 
Co.,  xxiv.,  713. 
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21.  Contract  —  Mining  claim  —  Agreement 
for  sale  —  Construction — Enhanced  value.] — 
By  agreement  in  writing  signed  by  both  par- 
ties B.  offered  to  convey  his  interest  in  certain 
mining  claims  to  N.  for  a  price  named  with 
a  stipulation  that,  if  the  claims  proved  on 
development  to  be  valuable  and  a  joint  stock 
company  was  formed  by  N.  or  his  associates, 
N.  might  allot  or  cause  to  be  allotted  to  B. 
such  amount  of  shares  as  he  should  deem  meet. 
By  a  contemporaneous  agreement.  N.  promised 
and  agreed  that  a  company  should  immediate- 
ly be  formed  and  that  B.  should  have  a  rea- 
sonable amount  of  stock  according  to  its  value. 
No  company  was  formed  by  N.,  and  B.  brought 
an  action  for  a  declaration  that  he  was  en- 
titled to  an  undivided  half  interest  in  the 
claims  or  that  the  agreement  should  be  speci- 
fically performed.  —  Heldt  reversing  the  judg- 
ment of  the  Supreme  CJourt  of  British  Col- 
umbia, that  the  dual  agreement  above  men- 
tioned was  for  a  transfer  at  a  nominal  price 
in  trust  to  enable  N.  to  capitalize  the  proper- 
ties and  form  a  Company  to  work  them  on 
such  terms  as  to  allotting  stock  to  B.  as  the 
parties  should  mutually  agree  upon ;  and  that, 
on  breach  of  said  trust,  B.  was  entitled  to  a 
re-conveyance  of  his  interest  in  the  claims  and 
an  account  of  moneys  received  or  that  should 
have  been  received  from  the  working  thereof 
in  the  meantime.  Briggs  v.  Newswander, 
zxzii.,  405. 

22.  Mortgage  —  Registration  —  Fixtures — 
Interpretation  of  terms  —  BiU  of  s<Ue  —  Per- 
sonal chattels  —  Delivery. 

See  MoRTOAOE,  43. 

23.  Sale  of  land  —  Agreement  for  sale  — 
Mutual  mistake  —  Reservation  of  minerals — 
Spedfio  performance. 

See  Sale,  89. 

24.  Indian  lands  —  Treaties  toith  Indians — 
Surrender  of  Indiijtn  rights  —  Crown  grant — 
ConstUutiondl  toto— ^3  Vict,  c,  28  (2).). 

See  Title  to  Land,  141. 

25.  Decisions  of  Yukon  gold  commissioner 
— Appeals — Legislative  jurisdiction. 

See  Appeal,  294. 

2G.  Negligence  —  Defective  works,  ways 
and  machinery  —  Proximate  cause  of  injury 
— Fault  of  fellow-workman  —  Mining  regula- 
tions. 

See  Verdict,  3. 


MINORITT. 

1.  Doctrine  of  contributory  negligence  — 
Child  of  tender  of^e.]— The  doctrine  of  con- 
tributory negligencte  does  not  apply  to  an  in- 
fant of  tender  age. — {Gardner  v.  Grace,  1  F. 
&  F.  369,  followed.) — Judgment  appealed 
from  (33  N.  B.  Rep.  91)  affirmed.  Merritt 
V.  Hepenstal,  xxv.,  150. 

2.  Loan  to  minor — Misconduct  of  tutor  — 
Remedy  —  Ratification  —  Account. 

See  Mortgage,  11. 

3.  Administration  —  Emancipation  ly  mar- 
riage —  Deed  to  tutor  —  Action  to  annul  — 
Prescription  —  Arts,  2U3,  2253  C,  C, 

See  Limitation  of  Actions,  7. 


4.  Sale  of  minor*s  property — Shares  h^d 
"  ffi  trust " — Purchase  for  value  —  Notice  — 
Obligation  to  account. 

See  Trusts,  7. 

5.  Discharge  of  administration — Construc- 
tive trtut — Dibats  de  oompte. 

See  Tutorship,  2. 

6.  Universal  legatee  —  Succession  —  Ac- 
ceptance by,  after  action  —  Operation  of. 

See  Succession,  1. 

7.  Appeal  —  Jurisdiction  —  Matter  in  con- 
troversy— R.  S,  C.  c,  135,  s,  29  (b) — Tutor- 
ship —  Petition  for  cancellation  of  appoint- 
ment —  Arts.  2Ji9  et  seq,  0.  O.—TuteUe  pro- 
ceedings. 

See  Appeal,  87. 


MISDESCRIPTION. 

Railways  —  Expropriation — Title  to  lands 
— Proprietaries  par  indivis  —  Plans,  surveys, 
books  of  reference  —  Estopp^ — Satisfaction 
of  condition  as  to  indemnity  —  Application  of 
statute — Registry  laws  —  Construction  of 
agreement. 

See  Railways,  32. 

And  see  Title  to  Land. 


MISDIRECTION. 

See  New  Trial. 


MISE  EN  DEMEURE. 

Municipal  corporation  —  Waterworks  — 
Rescission  of  contract  —  Notice  —  Long  user 
—Waiver  —  Art.  1067  C.  C, 

See  Contract,  29. 


MISREPRESENTATION. 

See  Conditions,  and  Accident,  Fire,  Lutb, 
AND  Marine  Insurance. 


MISTAKE. 

1.  Vendor  and  purchaser  —  Principal  and 
agent  —  Mistake  —  Contract  —  Agreement 
for  sale  of  land  —  Agent  exceeding  authority 
— Findings  of  fact.] — Where  the  owner  of 
lands  was  induced  to  authorize  the  accept- 
ance of  an  offer  made  by  a  proposed  purchaser 
of  certain  lots  of  land  through  an  incorrect 
representation  made  to  her  and  under  the  mis- 
taken impression  that  the  offer  was  for  tJie 
pui;chase  of  certain  swamp  lots  only,  whilst 
it  actually  included  sixteen  adjoining  lots  in 
addition  thereto,  a  contract  for  the  sale  of 
the  whole  property  made  in  consequence  by  her 
agent  is  not  binding  upon  her  and  will  be  set 
aside  by  the  court,  on  the  ground  of  error .^  as 
the  parties  were  not  ad  idem  as  to  the  subject 
matter  of  the  contract,  and  there  was  no 
actual  consent  by  the  owner  to  the  agreement 
so  made  for  the  sale  of  her  lands — Judgment 
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.  appealed  from  (31  N.  S.  Rep.  172)  reversed. 
Murray  v.  Jenkins^  xzviii.,  505. 

2.  Sale  of  land  —  Agreement  for  9ale  — 
Mutual  mistake  —  Reservation  of  minerals — 
Specific  performance.] — ^The  B.  &  N.  Ry. 
Co.  executed  an  agreement  to  sell  certain 
lands  to  U.,  who  entered  into  possession,  made 
improvements,  and  paid  the  purchase  money, 
whereupon  a  deed  was  delivered  to  him  which 
he  refused  to  accept  as  it  reserved  the  miner- 
als on  the  land  wnile  the  agreement  was  for 
an  unconditional  sale.  In  an  action  by  H.  for 
specific  performance  of  the  agreement  the  com- 
pany contended  that  in  its  conveyances  the 
word  "  land "  was  always  used  as  meaning 
land  minus  the  minerals.  Held,  reversing  the 
judgment  of  the  Supreme  Court  of  British 
Columbia  (6  B.  C.  Rep.  228),  Tascherean, 
J.,  dissenting,  that  the  contract  for  sale  be- 
ing expressed  in  unambiguous  language,  and 
H.  having  had  no  notice  of  any  reservations, 
it  could  not  be  rescinded  on  the  ground  of 
mistake  and  he  was  entitled  to  a  decree  for 
specific  performance.  Hobhs  v.  The  Esqui- 
mau and  Nanaimo  Ry,  Co,,  xxix.,  450. 

(Leave  to  appeal  to  Privy  Council  refused.) 

3.  Error  as  to  fact  —  Ripitition  de  Vindu 
— Actio  condicto  indehiti  —  Duress — Trans- 
action —  Payment  under  threat  of  criminal 
prosecution  —  Ratification  —  Arts,  lOJft, 
1049,  1140  0.  C]— About  the  time  a  dissolu- 
tion of  partnership  was  imminent  one  of  the 
partners  was  accused  of  embezzlement  of 
funds  and,  supposing  that  he  was  liable  for 
an  alleged  shortage  and  under  threat  of  crim- 
inal prosecution,  he  signed  a  consent  that  the 
amount  should  be  deducted  from  his  share  as 
a  member  of  the  firm.  He  was  denied  access 
to  the  books  and  vouchers  and,  some  weeks 
afterwards,  upon  settlement  of  the  affairs  of 
the  partnership,  the  amount  so  charged  to  him 
was  paid  over  to  the  other  peu'tners.  It  was 
subsequently  shewn  that  this  partner  had 
made  his  returns  correctly  and  had  not  ap- 
propriated any  part  of  the  missing  funds. 
Held,  that  he  was  entitled  to  recover  back  the 
amount  so  paid  in  an  action  condictio  indehiti 
as  both  the  consent  and  the  payment  had 
been  made  under  duress  and  in  error  and,  fur- 
ther, that  there  had  been  no  ratification  of 
the  consent  to  the  deduction  of  the  amount 
by  the  subsequent  payment,  because  the  denial 
of  access  to  the  books  and  vouchers  caused 
him  to  continue  in  the  same  error  which  viti- 
ated his  consent  in  the  first  place,  and,  fur- 
ther, that,  even  if  the  consent  given  could  be 
regarded  as  amounting  to  transaction,  it 
would  be  voidable  on  account  of  error  as  to 
fact.     Migner  v.  Ooulet,  xxxi.,  26. 

4.  Marked  cheque  —  Fraudulent  alteration 
Payment  by  third  party — LiahUity  for  loss — 
Negligence  —  Recovery  of  sum  paid  through 
error,] — B.  having  an  account  in  the  Bank  of 
H.  had  a  cheque  for  $5  marked  "good," 
and,  altering  it  so  as  to  make  it  read  as  a 
cheque  for  $500,  he  had  it  cashed  by  the 
Imperial  Bank.  The  same  day  it  went 
through  the  clearing  house  and  was  paid  by 
the  Bank  of  H.  to  the  Imperial  Bank.  The 
error  was  discovered  next  day  by  the  Bank  of 
H.p  and  re-payment  demanded  from  the  Im- 

Serial  Bank  and  refused.  The  Bank  of  H. 
rought  an  action  to  recover  from  the  Im- 
perial Bank  $495,  overpaid  on  the  cheque. 
L)efendant  contended  that  the  note  as  pre- 
sented to  be  marked  good  was  so  drawn  as  to 
make  the  subsequent  alteration  an  easy .  mat- 


ter, and  the  plaintiff's  act  in  marking  it  in 
that  form  was  negligence  which  prevented  re- 
covery. Held,  affirming  the  judgment  appeal- 
ed from  (27  Ont.  App.  K.  590),  which  affirmed 
that  at  the  trial  (31  O.  K.  100),  that  there 
was  nothing  in  the  circumstances  to  take  the 
case  out  of  the  rule  that  money  paid  by  mis- 
take can  be  recovered  back,  and  the  Bank  of 
H.  was  therefore  entitled  to  judgment.  Im- 
perial Bank  of  Canada  v.  Bank  of  Hamilton, 
xxxi.,  344. 

Afllrmed  on  appeal  by  the  Privy  Council, 
[1903]  A.  C.  49. 

5.  Action  for  account  —  Agent* s  returns — 
Compromise  —  Subsequent  discovery  of  error 
— Ratification  —  Prejudice,] — P.  was  agent 
to  manage  the  wharf  property  of  W.,  and 
receive  the  rents  and  profits  thereof,  being 
paid  by  commission.  When  his  agency  ter- 
minated W.  was  unable  to  obtain  an  account 
from  him  and  brought  an  action  therefor 
which  was  compromised  by  P.  paying  $375, 
giving  $125  cash  and  a  note  for  the  balance 
and  receiving  an  assignment  of  all  debts  due 
to  W.  in  respect  to  the  wharf  property  dur- 
ing his  agency,  a  list  of  which  was  prepared 
at  the  time.  Shortly  before  the  note  became 
due  P.  discovered  that,  on  one  of  the  acscounts 
assigned  to  him,  $100  had  been  paid  and  de- 
manded credit  on  his  note  for  that  sum.  This 
W.  refused,  and  in  an  action  on  the  note  P. 
claimed  that  the  error  avoided  the  compro- 
mise and  that  the  note  was  without  consider- 
ation or,  in  the  alternative,  that  the  note 
should  be  rectified.  Held,  affirming  the  judg- 
ment of  the  Supreme  Court  of  Nova  Scotia, 
that  as  it  appeared  that  P.'s  attorney  had 
knowledge  of  the  error  before  the  compromise 
was  effected,  and  as,  by  the  compromise,  W. 
was  prevented  from  gomg  fully  into  the  a<* 
counts  and  perhaps  establishing  greater  lia- 
bility on  the  part  of  P.,  W.  was  entitled  to 
recover  the  full  amount  of  the  note.  Peters  v. 
Worrall,  xxxii.,  52. 

6.  Insurance  —  Application  —  Beneficiary 
not  named  in  policy  —  Right  to  proceeds,] — 
Where  through  error  and  unknown  to  the  in- 
sured, the  beneficiary  mentioned  in  the  appli- 
cation for  insurance  is  not  named  In  the  policy 
he  is,  nevertheless,  entitled  to  the  benefit  of 
the  insurance. — Judgment  appealed  from  re- 
versed. Da  vies  and  Mills,  J  J.,  dissenting. 
Cornwall    v.    Halifao    Banking  ^  Co,,    xxxii., 

7.  Debtor  and  creditor  —  Payment  —  Ac- 
cord and  satisfaction  —  Mistake  —  Principal 
and  agent.] — On  being  pressed  for  payment 
of  the  amount  of  a  promissory  note,  the  de- 
fendant offered  to  convey  to  the  plaintiffs  a 
lot  of  land,  then  shewn  to  the  plaintiff's  agent, 
in  satisfaction  of  the  debt.  The  agent,  after 
inspecting  tne  land,  made  a  report  to  the 
plaintiffs  but  gave  an  erroneous  description  of 
the  property  to  be  conveyed.  On  being  in- 
structed by  the  plaintiffs  to  obtain  the  con- 
veyance, the  plaintiffs'  solicitor  observed  the 
mistake  in  the  description  and  took  the  con- 
veyance of  the  lot  which  had  actually  been 
pointed  out  and  inspected  at  the  time  the 
offer  was  made.  More  than  a  year  afterwards, 
the  plaintiffs  sued  the  defendant  on  the  note 
and  he  pleaded  accord  and  satisfaction  by 
conveyance  of  the  land.  In  their  reply  the 
plaintiffs  alleged  that  the  property  conveyed 
was  not  that  which  had  been  accepted  by 
them  and,  at  the  trial,  the  plaintiff  recovered 
judgment.  The  full  court  reversed  the  trial 
court   judgment    and    dismissed     the    action. 
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Held,  affirming  the  judgment  appealed  from 
(9  B.  C.  Rep.  257)  that  the  plaintiffs  were 
bound  to  accept  the  lot  whiclf  had  been  offer- 
ed to  and  inspected  by  their  agent  in  satis- 
faction of  the  debt  and  could  not  recover  on 
the  promissory  note.  Pither  d  Leiser  v.  Man- 
ley,  zxxii.,  661. 

8.  Amount  insured  —  Death  or  endowment 
policy — Parol  evidence. 

See  iNSUBANCE,  Life,  28. 

9.  Survey  of  boundaries  —  Conventional 
line  —  Courses'  and  distances  —  Equitable 
relief. 

See  BouNDABY,  1. 

10.  Reddition  de  comptc  —  Settlement 
ioithout  vouchers  —  Omissions — Reformation 
de  compte. 

See  Action,  2. 

11.  Policy  of  insurance  —  Misdescription  of 
risk  —  Representation  by  insured — Contract 
— Waiver. 

See  Insurance,  Fire,  93. 

12.  Wrong  principle  of  atoard  —  Final  by 
submission  —  Setting  aside. 

See  Arbitrations,  47. 

13.  Receipt  —  Mistake  —  Parol  testimony 
— Art.  liiS4  C.  C.—Nullit6  d'ordre  publique. 

See  Evidence,  222. 

14.  Misrepresentation  —  Quality  of  mason- 
ry  —  Instructions  to  follow  specifications  — 
Increased  price  of  works. 

See  Contract,  177. 

15.  Error  in  mortgage  —  Rectification  — 
Registered  judgment  —  Priority. 

See  Registry  Laws,  24. 

16.  Fraud  —  Coercion  —  Compromise  — 
Duress  —  False  inventory. 

See  Partition,  I. 

17.  Contract  —  Rescission  —  Innocent  mis- 
representation —  Common  error  —  Saie  of 
land  —  Failure  of  consideration. 

See  Contract,  120. 

18.  Debtor  and  creditor  —  Appropriation  of 
payments  —  Error  in  appropriation  —  Arts. 
UdO,  1161. 

See  Payment,  2. 

19.  /Scire  facias  —  Title  to  lahd  —  Annul- 
ment of  letters  patent  —  Tender  on  taking 
action  —  Sale  of  pledge  —  Vente  d  rimM 
Concealment  of  material  facts — Arts.  12^^- 
1279  R.  S.  Q.— Registration  —  Transfer  of 
Crown  lands  —  Art.  1007  C.  P.  Q.—Art^  1553 
C.C. 

See  Crown,  93. 

20.  Sale  of  land  —  Misrepresentation  by 
vendor  —  Estoppel. 

See  Estoppel,  16. 

21.  Mining  claim  —  Error  in  description — 
Registration. 

See  Mines  and  Minerals,  8. 


22.  Rescission  of  contract  —  Misrepresen- 
tation— Artifice — Consideration. 

See  Vendor  and  Purchaser,  26. 

23.  Customs  duties  —  Lex  fori — Lex  loci — 
Interest  on  duties  improperly  levied — Mistake 
of  law  —  Repetition  —  Presumption  of  good 
faith  -—  Arts.  1047,  10^9  C.  C, 

See  Customs  Duties,  5. 

24.  Construction  of  written  contract  — 
Specifications  —  '*  From  "  and  "  to  "  streets 
— Reference  to  annexed  plan  —  Mistake  — 
Apportionment  of  costs. 

See  Contract,  179. 


MIS-TRIAL. 

New   trial  —  Answers   by  jury  —  Final 
judgment  —  Jurisdiction. 

See  Appeal,  174. 

And  see  New  Trial. 


MITOTENETi:. 

See  Party  Wall. 


MONET  PAYMENT. 

Insolvency  —  Assignment  —  Preference  — 
Payment  in  money  —  Cheque  of  third  party — 
R.  S.  O.  {1S87)  0.  m,  s.  S. 

See  Insolvency,  23. 
And  see  Payment. 


MONOPOLT. 

1.  Contract  for  exclusive  rights. —  Opera- 
tion of  telegraph  lines  —  Restraint  of  trade 
— Public  policy. 

See  Company  Law,  2. 

2.  Construction  of  statute  —  By-law  — 
Exclusive  rights  —  Statute  confirming — Ex- 
tension of  privilege  —  C.  S.  C.  c.  65 — i5  Vict, 
(Q.)   c.  79,  s.  5. 

See  Statutes,  144. 

^  3.  Constitutional  law  —  Municipal  corpora- 
tion —  Powers  of  legislature  —  License  — 
Monopoly  —  Highways  and  ferries  —  Navi- 
gable streams  —  By-laws  and  resolutions  — 
Intermunicipal  ferry  —  Tolls  —  Disturbance 
of  licensee  —  North-Wesi  Territories  Act,  R. 
S.  C.  c.  50,  ss.  IS  and  24—B.  N.'  A  Act,  s. 
92^  ss.  8,  10  and  16— Rev.  Ord.  N.  W.  Ter. 
{1888)  c.  28— Ord.  N.  W.  T.  No.  7  of  1891-92, 
s.  4 — Companies,  club  associations  and  part- 
nerships. 

See  Constitutional  Law,  27. 

4.  Trade  combination  —  Public  policy  — 
Unlawful  consideration  —  Malum  prohibition 
— Matters  judicially  noticed. 

See  CONSPIBAGY. 
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MORTGAGE. 

1.  Assignment  and  Transfer,  1-4. 

2.  contract,  5-24. 

(o)   Construction  of  Terms,  5-8. 
(6)   Fraudulent  Circumstances,  9-15. 

(c)  Parties  to  Deed,  16-18. 

(d)  Property  Affected,  19-24. 

3.  Equitable  Charge,  25. 

4.  ^Foreclosure,    Sale    and   Hypothecary 

Recourse,  26-31. 

5.  Limitation  of  Actions,  32-33. 

6.  Notice,  34-40. 

7.  Registry    Laws,    Priority    and    Privi- 

leges, 41-48. 

8.  Release  of  Charges,  49-55. 

9.  Rights  and  Remedies,  56-81. 

10.  Sale  of  Mortgaged  Property.  82,  83. 


1.  Assignment  and  Transfer. 

1.  Assignment  as  collateral  —  Duty  of  as- 
signee as  to  collecting  —  Bond,  action  on  — 
Equitable  plea  —  Taking  accounts.] — Action 
on  a  bond  to  pay  £18,250  on  1st  July,  1863, 
with  interest  at  6%  half  yearly  in  advance. 
Plea  upon  equitable  grounds,  in  substance, 
that  befoBe  the  making  of  the  bond  the  plain- 
tiffs through  their  trustee  and  manager,  agreed 
to  advance  defendants  £18,250  by  transferring 
debentures  of  the  Town  of  St.  Catharines  to 
that  amount,  for  which  defendants  should  give 
.  to  plaintiffs  good  mortgages  upon  real  estate 
to  be  approved  by  plaintiffs'  manager,  and 
that  in  the  meantime  defendants  should  exe- 
cute said  bond,  but  that  the  debentures  should 
only  be  handed  over  to  defendants  as  and 
when  such  approved  mortgages  should  be  de- 
livered to  plaintiffs;  that  defendants  assigned 
certain  mortgages  and  executed  others  upon 
their  own  real  estate,  which  were  accepted 
and  approved  by  plaintiffs'  manager,  who 
handed  over  debentures  amounting  at  par 
value  to  £14,000 ;  that  plaintiffs  realized  upon 
some,  if  not  all,  the  mortgages,  and  defendants 
also  paid  large  sums  on  account  and  defend- 
ants believed  their  bond  was  fully  paid,  but 
had  received  no  account,  and  as  the  payments 
were  numerous  and  extended  over  many  years 
and  the  accounts  were  complicated,  they 
prayed  that  the  suit  should  be  transferred  un- 
der the  Administration  of  Justice  Act  to  the 
Court  of  Chancery  and  the  accounts  there 
taken.  The  case  was  transferred  accordingly, 
and  by  consent  of  parties,  a  decree  was  made 
referring  it  to  the  master  to  take  accounts, 
who  made  his  report,  and  defendants  ap- 
pealed from  it  on  three  grounds.  1.  Be- 
cause the  master  had  not  charged  plaintiffs 
with  a  draft  of  $1,G07  with  interest. — 2.  Be- 
cause the  master  ought  to  have  charged  plain- 
tiffs with  the  difference  between  £2,000  in 
sterling  debentures  and  $8,000  currency,  the 
amount  due  on  a  mortgage,  referred  to  as  the 
"Ross"  mortgage.  3.  Because  the  master  ought 
to  have  charged  plaintiffs  with  interest  on 
$6,484  (amount  of  a  mortgage  by  McQ.  as- 
signed to  plaintiffs)  from  luth  August,  1851). 
— ^The  first  ground  of  appeal  turned  entirely 
on  the  weight  to  be  given  to  evidence  on  one 


side  or  the  other  respecting  the  draft  in  ques- 
tion, whicb  the  plaintiffs  contended  was  an 
accommodation  draft  given  by  one  of  the  de- 
fendants to  their  manager,  the  defendants  al- 
leging that  it  was  given  in  payment  of  an  in- 
stalment of  interest.  Proudfoot,  V.-C,  al- 
lowed the  appeal  on  this  ground,  and  his  judg- 
ment was  upheld  by  the  Court  of  Appeal. — ^As 
to  the  second  ground,  it  appeared  that  among 
the  mortgages  assigned  to  plaintiffs  was  one 
for  $6,484,  bearing  interest  at  6  per  cent., 
executed  by  McQ.  upon  land  sold  to  him  by 
one  of  defendants  to  secure  balance  of  pur- 
chase money.  The  land  was  subject  to  a  mort- 
gage for  $8,000,  called  the  "  Ross  Trust  Mort- 
gage," and,  at  the  time  of  the  sale  to  McQ., 
it  was  agreed  defendants  should  pay  off  this 
prior  mortgage.  At  the  time  of  the  assign- 
ment of  the  mortgage  to  plaintiffs  they  were 
informed  of  this  agreement,  and  to  secure  the 
plaintiffs,  their  manager  retained  two  of  the 
sterling  debentures  amounting  to  £2,000  to 
pay  this  mortgage  for  $8,000.  Defendants 
claimed  that  plaintiffs  were  responsible  for 
the  application  of  the  $8,000  out  of  the  pro- 
ceeds of  the  debentures  from  9th  March,  1860, 
date  of  the  assignment  of  the  mortgage,  or 
that  they  should  only  be  charged  with  $8,000 
of  the  £2,000  sterling.  The  plaintiffs  cfontend- 
ed  that  nothing  should  be  allowed,  because 
their  manager  was  also  the  manager  of  the 
Ross  estate,  and  that  defendants  consented  to 
his  retaining  the  two  debentures  in  his  char- 
acter as  agent  of  the  Ross  estate  to  be  applied 
in  satisfaction  of  the  Ross  mortgage,  which 
was  not  satisfied  until  1875. — Proudfoot,  V.- 
C,  held,  that  the  onus  lay  upon  plaintiffs  to 
establish  clearly  that  the  debentures  passed 
from  them  to  defendants,  and  were  held  by 
Cameron  as  agent  of  the  Ross  trust  and  not 
as  their  agent,  and  as  the  evidence  was  insuffi- 
cient to  support  this  contention  plaintiffs 
should  bear  the  loss. — This  holding  was  also 
upheld  by  the  Court  of  Appeal. — As  to  the 
third  ground  —  although  plaintiffs  took  pro- 
ceedings on  the  McQ.  mortgage,  the  suit  was 
conducted  in  such  a  dilatory  manner  that  the 
final  order  of  foreclosure  was  not  obtained  till 
2ud  April,  1875,  and  the  property  was  then 
sold  by  plaintiffs  to  McQ.  at  a  price  much  less 
than  the  principal  and  interest  upon  the  origi- 
nal mortgage  amounted  to — Proudfoot,  V.-C., 
held,  that  defendants  were  not  merely  in  the 
position  of  sureties  for  the  assigned  mort- 
gages, who  could  not  make  plaintiffs  liable 
for  mere  delay  in  proceeding  upon  the  mort- 
gages, but  that  when  mortgages,  or  judg- 
ments, or  securities  of  these  kinds  are  as- 
signed, the  assignees  are  affected  with  a  trust 
in  regard  to  them,  which  imposes  upon  thefn 
the  duty  of  diligence  in  their  management; 
the  assignment  moving  the  property  from  the 
control  of  the  debtor,  and  placing  it  within 
the  control  of  the  creditor,  imposes  upon  him 
the  duty  of  using  proper  exerti'^ns  to  render 
it  effectual  for  the  purpose  for  which  it  was 
assigned.  Plaintiffs  were  therefore  liable  for 
not  having  collected  the  interest  in  question ; 
it  having  been  lost  by  the  wrongful  act  of 
themselves,  or  their  manager,  for  whose  con- 
duct they  were  responsible. —  The  Court  of 
Appeal  affirmed  the  judgment  of  Proudfoot, 
V.-C. — An  appeal  to  the  Supreme  Court  of 
Canada  was  clismissed  with  costs.  Synod  of 
Toronto  v.  De  Blaqui^re,  Cass  Dig.  (2  ed.) 
537. 

2.  Assignment  of  equity  —  Covenant  of  in- 
demnity— Assignment  of  covenant — Right  of 
mortgagee  on  covenant  in  mortgage.']  —  C. 
mortgaged  his  lands  in  favour  of  B.,  with  the 
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usual  covenant  for  payment.  He  afterwards 
sold  the  equity  of  redemption  to  D^  who  cove- 
nanted to  pay  off  the  mortgage  and  indemnify 
C  against  all  costs  and  damages  in  connection 
therewith.  This  covenant  of  D.  was  assigned 
to  the  mortgagee.  D.  then  sold  the  lands,  sub- 
ject to  the  mortgage,  in  three  parcels,  each  of 
the  purchasers  assuming  payment  of  his  pro- 
portion of  the  mortgage  debt,  and  assigned  the 
three  respective  covenants  to  the  mortgagee, 
who  agreed  not  to  make  any  claim  for  the 
said  mortgage  money  against  D.  until  he  had 
exhausted  his  remedies  against  the  said  three 
purchasers  and  against  the  lands.  The  mort- 
gagee having  brought  an  action  against  C.  on 
his  covenant  in  the  mortgage. — Held,  revers- 
ing the  judgment  appealed  from  (24  Ont 
App.  R.  492),  that  the  mortgagee  being  the 
sole  owner  of  the  Covenant  of  D.  with  the 
mortgagor,  assigned  to  him  as  collateral  secu- 
rity, had  so  dealt  with  it  as  to  divest  himself 
of  power  to  restore  it  to  the  mortgagor  unim- 
paired, and  the  extent  to  which  it  was  im- 
paired could  only  be  determined  by  exhaustion 
of  the  remedies  provided  for  in  the  agreement 
between  the  mortgagee  and  D.  The  mort- 
gagee, therefore,  had  no  present  right  of  action 
on  the  covenant  in  the  mortgage.  McCuaig 
v.  Barher,  xxix.,  126. 

3.  Transfer  of  hypothec — Advances  hy  hank 
—94  Vict,  c.  5,  «.  40-—NuUity, 

See  Banks  and  Banking,  14. 

4.  Right  of  action  hy  mortgagee — Condition 
precedent  —  Notice  of  assignment  —  Transfer 
of  mortgage — Assignment  of  rights  under  fire 
insurance  policy  after  loss. 

See  Insurance,  Fibe,  72,  73. 


2.  Contract. 

(o)   Construction  of  Terms,  5-8. 
(h)  Fraudulent  Circumstances,  9-15. 
(o)  Parties  to  Deed,  16-18. 
id)  Property  Affected,  19-24. 


(a)   Construction  of  Terms, 

5.  Rate  of  interest — Fixed  time  for  re-pay- 
ment— Contract — Rate  after  maturity. 

See  Interest,  3. 

6.  Deed  ahsolute — Declaration  to  operate  as 
mortgage — Evidence. 

See  Deed,  14. 

7.  Deed  in  ahsolute  form — Effect  as  secu- 
rity only — Parol  testimony. 

See  Evidence.  225. 

8.  Corporation — By-law  —  Bonus  to  mort- 
gagors— Conditions  of — Construction  of  terms. 

See  By-law,  13. 


(6)  Fraudulent  Circumstances. 

9.  Security  for  advances — Ads  in  contem- 
plation of  hankruptcy — Ifisolvent  Act  of  1875 
— Fraudulent -preference  —  Onus  of  proof.] — 
W.  was  a  private  banker  who  discounted  at  an  , 


exorbitant  rate  notes  received  by  D.  in  the 
course  of  his  business.  D.'s  indebtedness  on 
new  transactions  amounted  to  a  large  sum  of 
money,  but  he  entered  into  new  business,  after 
obtaining  goods  on  credit  to  the  amount  of 
$4,000  or  l|»5,000,  upon  a  representation  to  the 
suppliers  that,  although  without  any  available 
capital,  he  had  experience  in  business.  About 
twelve  days  after  he  commenced  his  new  busi- 
ness, being  threatened  with  foreclosure  pro- 
ceedings, he  applied  to  W.,  who  advanced 
J^OO,  part  of  which  was  applied  in  paying 
overdue  interest  on  the  mortgage,  and  the  sur- 
plus in  retiring  a  note  held  by  W. ;  he  exe- 
cuted a  mortgage  to  W.,  was  granted  a  re- 
duced rate  of  interest,  and  told  he  would  have 
to  work  carefully  to  get  through.  D.  became 
insolvent  about  four  months  afterwards,  and 
a  suit  was  brought  bv  the  assignee,  impeach- 
ing the  mortgage.  Held,  affirming  the  judg- 
ment appealed  from  (7  Ont.  App.  R.  103), 
that  the  plaintiff  had  not  satisfied  the  onus 
cast  upon  him  by  the  Insolvent  Act  of  shew- 
ing that  the  insolvent,  at  the  time  of  the 
mortgage,  contemplated  that  his  embarrass- 
ment must  of  necessity  terminate  in  insol- 
vency.    McCrae  v.  White,  ix.,  22. 

10.  Fraud  against  creditors — IS  Eliz.  c.  5 — 
Right  of  creditor  of  mortgagor  to  redeem — 
Evidence.]  —  Plaintiffs  recovered  judgment 
against  H.  and  issued  execution  under  which 
the  sheriff  professed  to  sell  goods  of  H.,  and 
gave  a  deed  to  plaintiffs  conveying  all  the 
''  share  and  interest  "  of  H.  in  the  goods.  Six 
months  before  plaintiff's  judgment,  H.  had  ex- 
ecuted a  mortgage  covering  all  the  goods  pro- 
posed to  be  sold  Dy  the  sheriff.  The  plaintiffs 
filed  a  bill  to  set  this  mortgage  aside  as 
fraudulent  under  the  Statute  of  Eliz.,  and 
fraudulent  in  fact.  Held,  affirming  this  judg- 
ment appealed  from,  that  no  fraud  being 
shewn  and  the  plaintiffs  not  offering  to  redeem 
the  mortgage,  the  action  was  rightly  dis- 
missed. Halifax  Banking  Co.  v.  Matthew, 
xvi.,  721. 

11.  Nullity— Loan  to  minor— Arts.  297,  298 
C.  C. — Ohligation — Personal  remedy — Moneys 
used  for  henefit  of  minor — Hypothecary  action 
— Costs.] — Where  a  loan  of  money  is  impro- 
perly obtained  by  a  tutor  for  his  own  purposes 
and  the  lender,  through  his  agent  who  was  also 
the  subrogate  tutor,  has  acknowledged  that  the 
judicial  authorization  to  borrow  has  been  ob- 
tained without  the  tutor  having  first  submitted 
a  summary  account  as  required  by  art.  298  C. 
C,  and  that  such  authorization  is  otherwise 
irregular  on  its  face,  the  obligation  given  by 
the  tutor  is  null  and  void. — The  ratification 
by  the  minor  after  becoming  of  age  of  such 
obligation  is  not  binding  if  made  without 
knowledge  of  the  causes  of  nullity  or  illegality 
of  the  obligation  given  by  the  tutor. — If  a 
mortgage,  granted  by  a  tutor  and  subsequently 
ratified  by  a  minor  when  of  age,  is  declared 
null  and  void,  an  hypothecary  action  by  the 
lender  against  a  subsequent  purchaser  of  the 
property  mortgaged  will  not  lie.  —  A  person 
lending  money  to  a  tutor,  which  he  proves  to 
have  been  used  to  the  advantage  and  benefit 
of  the  minor,  has  a  personal  remedy  against 
the  minor  when  of  age  for  the  amount  so 
loaned  and  used.    Davis  v.  Kerr,  xvii.,  235. 

[Note.  —  Two  actions  were  instituted  and 
appeals  taken  in  both.  Three  appeals  were 
taken  to  the  Supreme  Court  of  Canada  from 
the  judgments  below  (M.  L.  R.  5  Q.  B.  156; 
17  Rev.  de  Leg.  620,  622).  The  jud^ent  in 
the  personal  action  was  reversed,,  with  costs 
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of  appeal  only ;  that  in  the  hypothecary  action 
was  affirmed.] 

12.  Debtor  and  creditor  —  Mortgage — Pre- 
ference —  Pre99ure  —  R.  8,  O.  (1887)  c.  124, 
«.  2.]  —  A  mortgage  given  by  a  debtor  who 
knows  that  he  is  unable  to  pay  all  his  debts 
in  full  is  not  ypid  as  a  preference  to  the  mort- 
gagee over  other  creditors  if  given  as  a  result 
of  pressure  and  for  a  bond  fide  debt,  and  if 
the  mortgagee  is  not  aware  of  the  debtor  being 
in  insolvent  circumstances.  Molsons  Bank  v. 
Halter  (18  Can.  S.  G.  R.  88),  and  Stephens 
V.  McArthur  (19  Can.  S.  C.  R.  446)  followed. 
Judgment  appealed  from  (18  Ont.  App.  R. 
159)  affirmed.  Gibbons  v.  McDonald,  xx., 
687. 

13.  Preference  —  Prejudice  of  creditors — 
Notorious  insolvency  of  mortgagors  —  Art. 
202S  C.  C.]— 'About  28th  February,  1883.  "  E. 
Pich6  et  fils "  made  a  voluntary  assignment 
for  the  benefit  of  their  creditors,  in  the  hands 
of  T.  The  Union  Bank,  on  13th  March,  issued 
an  attachment,  on  the  affidavit  of  their  agent 
on  the  faith  of  the  assignment,  that  E.  P.  et 
fils  were  notoriously  insolvent  and  in  bank- 
ruptcy and  seized  their  personal  property.  On 
27th  March,  1883,  the  appellants  obtained 
from  the  assignee  a  document  by  which  he 
bound  himself  to  grant  mainUvie  of  a  hypo- 
thec given  17th  November,  1882,  by  E.  P.  et 
fils  to  him  to  secfure  him  against  indorsements 
of  $5,000,  on  promissory  notes  for  advances 
to  E.  P.  et  fils,  $3,000  by  the  Hochelaga  Hank 
and  $2,000  by  Banque  Ville  Marie;  and  to 
allow  the  Union  Bank  to  take  a  first  hypothec 
on  the  immoveable  hypothecated  for  $2,500. 
The  Union  Bank  agreed  to  obtain  for  E.  P. 
et  fils  a  composition  for  20c.  In  the  $  and  a 
discharge  from  certain  Montreal  creditors. — 
Upon  obtaining  this  document  appellants  dis- 
continued proceedings  under  the  attacfhment. 
and  on  29th  of  same  month,  the  Montreal 
creditors  of  E.  P.  et  fils  signed  a  transfer  of 
their  respective  claims  to  appellants;  the  lat- 
ter fulfilling  thereby  the  condition  imposed 
upon  them  by  the  document  of  27th  March. 
On  13th  April  T.,  who  had  signed  the  docu- 
ment, gave  a  discharge  of  the  mortgage  for 
$5,000;  and  E.  P.  et  fils  consented  in  favour 
of  appellants  to  the  mortgage  for  $2,650. 
The  mortgaged  property  having  been  sold  six 
months  afterwards,  appellants  were  collocated 
for  the  amount  of  their  claim. — Respondents 
contested  this  collocation,  alleging  the  notori- 
ous insolvency  of  E.  P.  et  fils  at  the  time  of 
granting  the  mortgage. — The  Superior  Court 
rejected  the  contestation  on  the  grounds:  1. 
that  by  acceptance  of  the  composition  of  20c. 
on  the  $  by  the  Montreal  creditors  the  Pich6s 
had  been  placed  in  a  position  to  resume  their 
business;  2.  that  respondents  had  acquiesced 
in  the  agreement  between  T.  and  appellants. — 
This  judgment  was  reversed  by  the  Queen's 
Bench  on  the  grounds  that  the  Pich^s  were 
notoriously  insolvent  when  the  hypothec  was 
given ;  that  appellants  were  aware  of  the  in- 
solvency as  proved  by  the  affidavit  for  the 
attachment;  and  that  therefore  under  art. 
2023  C.  C,  the  hypothec  in  question  could  not 
be  invoked  against  appellants  and  the  other 
creditors  of  the  insolvents. — The  Supreme 
Court  concurred  in  the  judgment  appealed 
from  and  dismissed  the  appeal  with  costs, 
Gwynne,  J.,  dissenting.  Union  Bank  of 
Lower  Canada  v.  Hochelaga  Bank,  Cass.  Dig. 

(2  ed.)   350. 

14.  Contract  in  fraud  of  creditors — Action 
to  annul — Art.  100  C.  C, — Limitation  of  ac- 


tion— Security  for  advances  to  pay  composi- 
tion. 

See  Fbaudxju:nt  Conveyances,  3. 

15.  Consideration  partly  bad  —  Bond  fide 
advance  —  Statute  of  Elizabeth  —  R.  S.  O. 
{1887)  c.  m.  s.  2. 

See  Fbaudulent  Preference,  7. 


(c)  Parties  to  Deed, 

16.  Fiduciary  substitution — Mortgage  by  in- 
stitute— Preferred  claim — Vis  Major — 16  Vict, 
c.  25 — Registry  laws — Practice — Sheriff's  sale 
— Parties — Estoppel  —  Improvements  on  sub- 
stituted property  —  Grosses  reparations — Art. 
2172  C.  C.—29  Vict.  c.  26  (Can.)]— The  in- 
stitute, grevi  de  substitution,  in  possession  and 
the  curator  to  the  substitution,  upon  judicial 
authority,  m6rtgaged  land  under  the  Act  for  re- 
lief of  sufferers  by  the  Montreal  Fire  of  1852 
( 16  Vict.  c.  25 ) ,  f or  a  loan  expended  in  recon- 
structing buildings  upon  the  property.  On 
default  in  payment  the  mortgagee  obtained 
judgment  against  the  institute,  and  caused  the 
lands  to  be  sold  in  a  suit  to  which  the  curator 
had  not  been  made  a  party.  Held,  that,  as 
the  mortgage  had  been  judicially  authorized 
and  was  given  special  preference  by  the  sta- 
tute, superior  to  any  rights  or  interests  that 
might  arise  under  the  substitution,  the  sale  in 
execution  discharged  the  lands  from  the  sub- 
stitution not  yet  open  and  effectually  passed 
the  title  to  the  purchaser  for  the  whole  estate, 
including  that  of  the  substitute  as  well  as 
that  of  the  grev6  de  substitution,  notwith- 
standing the  omission  to  make  the  curator  a 
party  to  the  action  or  proceedings  in  execution. 
— An  institute,  grev^  de  substitution,  may 
validly  affect  and  bind  the  interest  of  the  sub- 
stitute in  real  estate  subject  to  a  fiduciary 
substitution  in  a  case  where  the  bulk  of  the 
property  has  been  destroyed  by  vis  major  in 
order  to  make  necessary  and  extensive  repairs 
{grosses  reparations),  upon  obtaining  judicial 
authorization,  and  in  such  case  the  substitu- 
tion is  charged  with  the  cost  of  the  grosses 
reparations,  the  judicial  authorization  ope- 
rates as  res  judicata^  and  the  substitute  called 
to  the  substitution  is  estopped  from  contesta- 
tion of  the  necessity  and  expense  of  the  re- 
pairs.— ^The  sheriff  seized  and  sold  lands  un- 
der a  writ  of  execution  against  a  defendant, 
described  therein,  and  in  the  process  of  seizure, 
and  also  in  the  deed  by  him  to  the  purchaser, 
as  grevi  de  substitution.  Held,  that  the  term 
used  was  merely  descriptive  of  the  defendant 
and  did  not  limit  the  estate  seized,  sold  or 
conveyed  under  the  execution. — Judgment  ap- 
pealed from  affirmed,  Taschereau  and  King, 
JJ.,  dissenting.  Held,  per  Taschereau,  .T., 
that  art.  2172  C.  C,  as  interpreted  by  29 
Vict.  c.  26  (Can.),  applies  to  hypothecs  and 
charges  only  and  does  not  require  renewal  of 
registration  for  the  preservation  of  rights  in 
and  titles  to  real  estate.  Chef  dit  Vadcbon- 
coaur  V.  City  of  Montreal,  xxix.,  9. 

17.  Hypothecary  action  —  Res  judicata — 
Statement  of  balance  due — Notice. 

See  Sale,  75. 

18.  Implied  covenant  —  Married  woman — 
Disclaimer. 

See  Deed,  45. 
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(d)  Property  Affected. 

19.  Statutory  powers  to  horroio,  do. — 
Mortgage  by  railway  company — Sale  of  rights 
— Power  to  mortgage  road — Ultra  vires — Ob- 
jection taken  in  master^s  ofice  and  on  appeal.] 
— ^The  G.  J.  Ry.  Co.,  having  statutory  power 
to  borrow  money,  issue  debentures,  bonds,  or 
other  secfurities  for  the  sums  borrowed,  to  sell, 
hypothecate  or  pledge  its  lands,  tolls,  revenues 
and  other  property,  to  purchase,  hold  and  take 
land  or  other  property  for  the  construction, 
maintenance,  accommodation  and  use  of  the 
railway,  and  to  alienate,  sell  or  dispose  of  the 
same,  entered  into  a  contract  with  Brooks  for 
the  construction  of  their  road.  When  Brooks 
required  the  necessary  iron^  he  was  unable  to 
purchase  it  without  the  assistance  of  the  com- 
pany, and  he  authorized  the  officers  of  the 
company  to  negotiate  for  its  purchase.  In 
consequence  a  solicitor  of  the  company,  as 
agent  of  Brooks,  and  with  the  approval,  in 
w^riting,  of  the  president  of  the  company,  en- 
tered into  a  written  agreement,  dated  Toronto. 
9th  June,  1874,  with  the  defendants  (Bickford 
and  Cameron)  for  the  purchase  of  the  iron, 
to  be  paid  for  as  delivered  at  Belleville  by  the 
promissory  notes  of  Brooks,  and  a  credit  for 
six  months  was  to  be  given  from  the  time  of 
the  several  deliveries  of  the  iron.  Brooks 
thereby  agreed  to  obtain  from  the  company  an 
Irrevocable  power  of  attorney  enabling  the 
Bank  of  Montreal  (which  advanced  Bickford 
the  money  to  buy  the  iron)  to  receive  the 
bonuses,  and  to  procure  from  the  company  a 
mortgage  for  ?2(X),000  on  that  portion  of  their 
road  (44  miles)  on  which  the  iron  was  to  be 
laid — the  mortgage  to  be  sufficient  in  law  to 
create  a  lien  on  the  44  miles  of  railroad,  as 
security  for  payment  of  such  notes,  but  not  to 
contain  a  covenant  for  payment  by  the  com- 
pany. On  the  30th  June,  1874,  an  agreement, 
under  seal,  was  executed,  which  did  not  vary 
these  terms  in  any  material  respect.  On  the 
same  day,  a  power  of  attorney  (indorsed  by 
Brooks  with  a  request  to  the  company  to  give 
it),  and  a  mortgage  (also  indorsed  by  Brooks 
with  a  request  to  grant  it),  were  executed  by 
the  company  under  their  corporate  seal  to  the 
manager  of  the  bank  in  Toronto,  as  a  trustee. 
The  bank  having  made  advances  to  Bickford 
in  the  ordinary  course  of  their  business  deal- 
ings to  enable  him  to  purchase  the  iron,  it 
was  all  consigned  to  their  order  by  the  bills 
of  lading,  and,  when  delivered  on  the  wharf 
at  Belleville,  was  held  by  the  wharfingers  sub- 
ject to  the  order  of  the  bank,  the  whole  quan- 
tity stipulated  for  by  the  contract  being  so  de- 
livered ready  for  laying  on  the  track  as  re- 
quired. The  bank  and  Bickford  caused  to  be 
delivered  from  time  to  time  to  Brooks,  by  the 
wharfingers  at  Belleville,  all  the  iron  he  re- 
quired to  lay,  being  about  2,000  tons,  and 
about  an  equal  quantity  remained  on  the 
wharf  unused.  Brooks  having  failed  to  meet 
his  notes  for  the  price  of  the  iron,  Bickford 
recovered  judgment  at  law  against  him  for 
$l(V4,852.iM).  The  bank  then  sold  the  iron  re- 
maining on  the  wharf  for  the  purpose  of  real- 
izing their  lien,  when  Bickford  became  the 
purchaser  thereof  at  JF.'^3.50  for  the  rails  and 
$50.50  for  track  supplies.  Bickford  was  re- 
moving the  iron  when  the  company  filed  a  bill 
for  an  injunction  to  restrain  the  removal.  A 
motion  to  continue  the  injunction  was  refused 
on  the  11th  October,  1875.  The  defendants 
(Bickford,  Cameron  and  Buchanan)  then  ans- 
wered the  bill,  and  on  18th  January,  1870,  by 
consent,  a  decree  was  made  referring  it  to  the 
master  to  take  the  mortgage  account,  to  ascer- 


tain and  state  the  amount  due  to  Bicikford 
and  Cameron  for  iron  laid  or  delivered  to  or 
for  plaintiff's  use  on  the  track,  and  also  the 
amount  due   (if  any)    in  respect  of  iron  de- 
livered at  Belleville,  but  since  removed,  and  to 
report  special  circumstances,  if  requisite.    The 
master  found  due  upon  the  mortgage  $46,841.- 
10,  the  price  of  iron  actually  laid  on  the  track, 
and  interest ;  and  that  nothing  was  due  in  re- 
spect of  the  iron  delivered  at  Belleville  but 
subsequently  removed.      On   appeal   to  Vice- 
Chancellor  Proudfoot  the  master's  report  was 
affirmed,  and  on  an  appeal  to  the  Court  of 
Appeal  for  Ontario,  it  was  held  that  the  mort- 
gage was  ultra  vires,  and  the  master's  report 
was  affirmed.     Held    reversing  the  judgment 
appealed  from  (23  Gr.  302),  that  the  proviso 
in  the  mortgage  was  in  its  terms  wide  enough 
to  sustain    the   contention   of   the   mortgagee 
claiming  the  price  of  all  the  iron  delivered  on 
the  wharf  at  Belleville,  and  that  the  memo- 
randum indorsed  by  Brooks  on  the  mortgage 
should  not  be  construed  as  cutting  down  the 
terms   of   the   proviso,   but   was    intended   as 
written   evidence  of   Brooks*   consent   to  the 
mortgage  and  to  the  loss  of  priority  in  respect 
of  the  mortgage  bonds  to  be  delivered  to  him 
under  the  contract.     Held,  also,  reversing  the 
Court  of  Appeal,  that  the  statutory  power  to 
borrow  money  and  secure  loans  cannot  be  con- 
sidered as  implying  that  the  company's  powers 
to  mortgage  are  to  be  limited  to  that  object; 
and,  therefore,  that  the  mortgage  executed  by 
I  the  company  on  a  portion   of  their   road   in 
I  favour  of  the  trustee  Bucfhanan,  being  given 
'  within  the  scope  of  the  powers  conferred  upon 
!  the  company  to  *'  alienate,  sell,  or  dispose  "  of 
'  lands    for    the    purpose    of   constructing    and 
I  working    a    railway,    was    not    ultra    vires, 
'  Held,  also,  that  under  the  pleadings  and  de- 
;  crees  in  the  cause,  the  objection  that  the  mort- 
I  gage  was  ultra  vires  was  not  open  to  the  com- 
I  pany  in  the  master's  office,  or  on  appeal  from 
I   the    master's    report. — Quwre.     Whether    the 
I  rights  of  a  publicf  corporation  to  take  lands, 
I  operating  the  railway,  taking  tolls,  &c.,   are 
susceptible  of  alienation  by  mortgage  in  this 
country?       Bickford   v.   Grand  Junction   Ry. 
Co.,  i.,  696. 
I 

I  20.  Leasehold  premises  —  Terms  of  mort- 
'  gage  —  Assignment  or  sub-lvasc] — A  lease  of 
real  estate  for  21  years  with  a  covenant  for 
a  like  term  or  terms  was  mortgaged  by  the 
lessee.  The  mortgage  after  reciting  the  terms 
of  the  lease  proceeded  to  convey  to  the  mort- 
gagee the  indenture  and  the  benefit  of  all 
'  covenants  and  agreements  therein,  the  leased 
property  by  doscription  and  **  all  and  singular 
the  engines  and  boilers  which  now  are  or  shall 
at  any  time  hereafter  be  brought  and  placed 
I  upon  or  affixed  to  the  said  premises,  all  of 
which  said  engines  and  boilers  are  hereby  de- 
clared to  be  and  form  part  of  the  said  lease- 
hold premises  hereby  granted  and  mortgaged 
or  intended  so  to  to  be  and  form  part  of  the 
term  hereby  granted  and  mortgaged ;"  the 
habendum  of  the  mortgage  was:  "To  have 
and  to  hold  unto  the  said  mortgagees,  their 
successors  and  assigns,  for  the  residue  yet  to 
come  and  unexpired  of  the  term  of  years 
created  by  the  said  lease  less  one  day  thereof 
and  all  renewals,  &c."  Hvld,  reversing  the 
judgment  appealed  from  (23  Out.  App.  R. 
002),  that  the  premises  of  the  said  mortgage 
above  referred  to  contained  an  express  as- 
signment of  the  whole  term,  and  the  haben- 
dum, if  intended  to  reserve  a  portion  to  the 
mortgagor,  was  repugnant  to  the  said  premises 
and  therefore  void ;  that  the  expression  '"lease- 
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hold  premises "  was  quite  sufficient  to  carry 
the  whole  term,  the  word  **  premises "  not 
meaning  lands  or  property,  but  referring  to 
the  recital  which  described  the  lease  as  one 
for  a  term  of  21  years.  Held,  further,  that 
the  habendum  did  not  reserve  a  reversion  to 
the  mortgagor;  that  the  reversion  of  a  day 
generally  without  stating  it  to  be  the  last 
day  of  the  term  is  insufficient  to  give  the  in- 
strument the  character  of  a  sub-lease.  Jame- 
son V.  London  d  Canadian  Loan  d  Agency 
Co.,  xxvii.,  435. 

21.  Insurance  against  fire  —  Condition  in 
policy  —  Interest  of  insured  —  Mortgagor  as 
owner.] — By  a  condition  in  a  policy  of  insur- 
ance against  fice  the  policy  was  to  become 
void  "if  the  assured  is  not  the  sole  and  un- 
conditional owner  of  the  property  ...  or 
if  the  interest  of  the  assured  in  the  property 
whether  as  owner  or  trustee  .  .  .  mort- 
gagee, lessee  or  otherwise  is  not  truly  stated." 
Held,  that  a  mortgagor  was  sole  and  uncon- 
ditional owner  within  the  terms  of  said  con- 
dition. Western  Assur.  Co,  v.  Temple,  xxxi., 
373. 

22.  Mining  machinery  —  Fixtures  —  N,  S. 
**  Bills  of  ISale  Act  ''—liegistration. 

See  No.  43,  infra. 

23.  Property,  real  and  personal  —  Immove- 
ables by  destination  —  Moveables  incor- 
porated with  freehold  —  Severance  from 
realty  —  Contract  —  Resolutory  condi- 
tion--Conditional  sale  —  Hypothecary  cred- 
itor —  Unpaid  vendor  —  C.  C.  arts,  379, 
2017,  2083,  2085,  2089. 

tiee  Contract,  66. 

24.  Trade  fixtures  —  Chattels  —  Tools  and 
machinery  of  a  **  going  concern  " — Construc- 
tive annexation. 

tiee  Immoveable  Pbopebty. 


3.  Equitable  Chaboe. 

25.  Agreement  to  charge  lands  —  Statute 
of  Frauds  —  Hegintry.]  —  The  owner  of  an 
equity  of  redemption  in  mortgaged  lands, 
called  the  '*  Christopher  farm,"  signed  a  memo. 
as  follows : — **  I  agree  to  charge  the  E.  % 
of  lot  No.  19,  in  the  7th  concession  of  Lough- 
borough, with  the  payment  of  two  mortgages 
held  by  G.  M.  G.  and  Mrs.  U.  respectively, 
upon  the  'Christopher  farm*  .  .  amount- 
ing to  $750  .  .  and  I  agree  on  demand  to 
execute  proper  mortgages  of  said  land  to 
carry  out  this  agreement,  or  to  pay  off  the 
said  Christopher  mortgages."  Held,  affirming 
the  judgment  appealed  from  (22  Out.  App.  K. 
175),  that  this  instrument  created  a  present 
equitable  charge  upon  the  east  half  of  lot  19, 
in  favour  of  the  mortgagees  named  therein. 
Rooker  v.  Hoofstctter,  xxvi.,  41. 


4.   Foreclosure;    Sale,   and   Hypothecary 
Recourse. 

26.  Assignment  of  equity  of  redemption  in 
trust  —  Reconveyance  —  Foreclosure  against 
trustee  —  Subsequent  sale  —  Power  of  sale 
—  Deed  after  foreclosure.] — K.  mortgaged 
leasehold  premises  to  respondents,  with  cove- 
nant authorizing  them  to  sell  on  default,  with 


or  without  notice  at  public  or  private  sale. 
The  mortgage  conveyed  the  unexpired  portion 
of  the  current  term  and  "every  renewed 
term."  Afterwards  K.  conveyed  the  equity  of 
redemption  to  O.  upon  trusts,  and  left  the 
country.  During  his  absence  the  lease  expired, 
and  was  renewed  in  the  name  of  O..  On  de- 
fault in  payment  of  interest  suit  was  brought 
against  O.  for  foreclosure,  prior  to  which  O., 
being  threatened  with  such  suit,  re-conveyed 
the  equity  to  K.,  but  the  deed  was  never  de- 
livered. O.  filed  an  answer  and  disclaimer 
of  interest,  which  he  afterwards  withdrew  and 
consented  to  a  decree,  and  the  mortgagees  sub- 
sequently sold  the  mortgaged  premises  to  D. 
for  less  than  the  amount  due  on  the  mortgage ; 
the  deed  to  D.  recited  the  proceedings  in  fore- 
closure and  purported  to  be  made  under  the 
decree.  K.  sought  to  have  the  decree  of 
foreclosure  opened  and  cancelled,  the  deed  to 
D.  set  aside,  and  to  be  allowed  to  come  in  and 
redeem.  Held,  affirming  the  judgment  appeal- 
ed from  (11  Ont.  App.  R.  526),  Strong  and 
Henry,  J  J.,  dissenting,  that  even  if  the  de- 
cree of  foreclosure  were  improperly  obtained, 
and  consequently  void,  yet  the  sale  to  L).  was 
a  proper  exercise  of  the  power  of  sale  in  the 
mortgage  and  should  be  sustained,  and  that 
it  passed  the  renewed  term  which  was  includ- 
ed in  the  mortgage.  Kelly  v.  Imperial  Loan 
Co.,  xi.,  516. 

27.  Foreclosure  —  Practice  —  Adding 
parties  —  Lease  by  mortgagor  —  Stay  of 
proceedings  —  Sale  of  mortgaged  lands  — 
Conditions  of  sale.] — In  an  action  for  fore- 
closure of  mortgage,  defendants  were  admin- 
istrators and  heirs-at-law  of  the  mortgagor  and 
devisees  in  trust  of  deceased  heirs.  Subse- 
quent incumbrancers,  judgment  creditors  of 
some  of  the  heirs,  and  the  lessee  of  the 
*'  Queen  Hotel,"  part  of  the  mortgaged  pre- 
mises under  lease  from  some  of  the  heirs,  were 
not  made  parties.  None  of  the  defendants  ap- 
peared and  the  equity  of  the  mortgagor  and 
those  claiming  under  him  was  foreclosed,  and 
the  lands  ordered  to  be  sold  on  the  day  named 
for  the  sale,  on  application  of  the  lessee  of 
the  hotel,  an  ex  parte  order  was  made  direct- 
ing that  on  payment  into  court  of  ^37,019 
proceedings  should  be  stayed  until  further 
order  and  that  plaintiffs  should  convey  the 
mortgaged  lands  and  the  suit  and  benefit  of 
proceedings  therein  to  S.  &  K.,  which  direc- 
tion was  complied  with. — On  2<>th  December, 
1889,  defendant's  motion  to  rescind  this  mo- 
tion was  refused  and  the  order  amended  by  a 
direction  that  the  lessee  should  be  made  a 
defendant  and  S.  &  K.  joined  as  plaintiffs, 
and  that  the  stay  of  proceedings  be  removed. 
On  4th  January,  1890,  a  further  order  was 
made  directing  that  the  hotel  property  be  sold 
subject  to  the  rights  of  the  lessee.  From  the 
two  last  mentioned  orders  defendants  appealed 
to  the  full  court  which  affirmed  the  former 
and  set  aside  the  latter. — Both  parties  ap- 
pealed to  the  Supreme  Court  of  Canada.  Held, 
that  the  order  of  26th  December,  1889,  was 
rightly  affirmed.  The  stay  of  proceedings  un- 
der the  order  affirmed  by  it  was  no  more  ob- 
jectionable than  if  effected  by  injunction  to 
stay  a  sale  under  a  writ  of  fi.  fa.,  and  being 
made  at  the  instance  of  a  lessee,  and  as  such 
a  purchaser  pro  tanto,  of  the  mortgaged  lands 
who  had  9.  right  to  redeem,  it  was  in  the  dis- 
cretion of  the  judge  so  to  order.  To  the  direc- 
tion that  plaintiffs  should  Convey  the  lands 
to  S.  &  K.  defendants  had  no  locus  standi  to 
object,  and  they  were  not  prejudiced  by  the 
addition  of  parties  made  by  the  order.     Nor 
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had  defendants  a  right  to  object  to  the  re- 
moval of  the  stay  of  proceedings  and  rights  of 
subsequent  incumbrancers  not  before  the  court 
would  not  be  affected  by  the  order  made  in 
their  absence.  Moreover,  between  the  date  of 
the  order  and  the  appeal  to  the  full  court  the 
property  having  been  sold  under  the  decree, 
the  purchaser  not  being  before  the  court  was 
a  sufficient  ground  for  dismissing  the  appeal. 
Heldy  further,  that  the  order  of  January  4th, 
1890,  should  also  have  been  affirmed  by  the 
full  court.  In  selling  the  mortgaged  property 
the  court  ought  to  have  protected  the  rights 
of  the  lessee  by  selling  first  the  proportion  in 
which  she  had  no  interest. — Jud^ent  ap- 
pealed from  (23  N.  S.  liep.  350)  varied. 
Collins  V.  Cunningham;  Cunningham  v.  Drys- 
dale,  xzi.,  139. 

28.  Sale  under  powers  —  Authority  of 
agent  to  give  credit  —  Inquiry  by  purchaser 
— Payment. 

See  Pbincifal  and  Agent,  5. 

29.  Declaration  d*hypothique  —  Service  of 
judgment  —  Absentee  —  Surrender  of  mort- 
gaged lands — Personal  consideration. 

See  Practice  and  Pbooedxtbe,  131. 

30.  Suit  against  mortgagor  —  Hypothecary 
fiction  against  subsequent  purchaser  —  State- 
ment of  balance  due  —  Payment  —  Notice  — 
Res  judicata. 

See  Sale,  75. 

31.  Sheriff's  sale  —  Substitution  —  Parties 
to  mortgage  suit  —  Preferred  <daim  —  Estop- 
pel. 

See  No.  16,  ante. 


5.  Limitation  of  Actions. 

32.  Interruption  of  prescription  —  Payment 
by  co-obligor. 

See  Limitation  of  Actions,  1. 

33.  Fraudulent  sale  —  Foreclosure  —  Pur- 
chase by  mortgagee  —  Trustee  for  sale  — 
Possession  —  Statute  of  Limitations  —  Re- 
demption —  Lien  on  proceeds  —  R.  S,  O. 
mm)  c.  108,  s.  19— Waiver, 

See  Limitation  of  Actions,  24. 


6.  Notice. 

34.  Security  for  loan  —  Deed  absolute  in 
form  —  Purchase  for  value  toithout  notice  — 
Registration  —  Purchase  with  agreement  to 
re-sell  —  Practice  —  Amendment  under  A.  J. 
Act  (O.)— Ffct.  0.  — .  «.  50.]— Plaintiff  alleg- 
ing ownership  of  lands,  filed  her  bill  alleging 
that  she  conveyed  the  lands  on  the  31st  Aug- 
ust, 18(JC,  to  McF.,  deceased,  by  deed  absolute 
in  form,  but  intended  as  security  only  for 
re-payment  of  $500,  then  advanced  by  McF. 
to  her;  that  subsequently  McF.  by  deed  ab- 
solute in  form,  dated  13th  June,  1871,  convey- 
ed the  lands  to  defendants  R.  and  McK. ; 
that  R.  and  McK  had  at  the  time  of  the  con- 
veyance notice  of  plaintiff's  rights;  that  sub- 
sequently and  on  21st  June,  1872,  R.  and 
McK.  conveyed  the  lands,  by  deed  absolute  in 
form,  to  defendant  B. ;  that  B.  had,  before 
the  conveyance  to  him,  notice  of  the  plain- 
tiff's rights;  that  to  secure  payment  of  part 


of  his  purchase  money  to  R.  and  McK.,  B. 
mortgaged  the  lands  to  them  by  mortgage 
dated  12th  July,  1872,  which  they  subsequent- 
ly assigned  to  one  Watson;  and  she  prayed 
that  it  might  be  declared  that  the  deed  to 
McF.  was  intended  to  operate  only  as  a  se- 
curity and  that  the  plaintiff  might  be  let  in 
to  redeem  the  lands;  that  B.  might  be  re- 
strained from  cutting  timber  and  ordered  to 
account  for  timber  cut;  and  that  the  defend- 
ants might  be  ordered  to  remove  the  mortgage 
made  to  R.  and  McK.,  and  for  other  relief. — 
Defendants  R.,  McK.,  and  B.  while  ad- 
mitting that  the  conveyance  to  McF.  was  in- 
tended only  to  operate  as  a  security,  denied 
that  they  had  any  notice  of  that  fact,  and 
claimed  the  lands  as  purchasers  for  value 
without  notice.  The  Chancellor  heard  evi- 
dence on  5th  May,  1875.  Before  the  evidence 
had  all  been  adduced,  or  any  argument  of  the 
case,  an  application  made  on  behalf  of  defend- 
ant B.,  for  leave  to  file  a  supplemental  ans- 
wer setting  up  the  registry  laws  as  a  defence 
to  the  claim  was  refused,  and  a  decree  made 
declaring  the  conveyance  to  McF.  only  secur- 
ity for  payment  of  the  $500 ;  that  R.  and  McK. 
bought  with  actual  knowledge  of  the  plaintiff's 
claim,  and  that  B.  bought  from  them  with 
actual  notice. — On  appeal  by  B.  the  <A>urt 
held  that  the  evidence  did  not  shew  that  B. 
had  actual  notice  when  he  purchased,  that 
the  amendment  should  have  been  allowed,  and 
that  the  court  had  power  then  to  allow  it 
under  the  Administration  of  Justice  Act, 
s.  50,  but  as  it  would  not  be  proper  to  con- 
clude plaintiif  without  allowing  him  an  oppor- 
tunity of  producing  further  evidence,  the  case 
was  sent  down  for  another  hearing.  ( See  Mo- 
Farlane  v.  Peterkin,  4  Ont.  App.  R.  25.)  — 
Held,  Ritchie,  G.J.  and  Henry,  J.,  dissenting, 
that  the  judgment  refusing  the  amendment 
was  properly  appealable  to  the  Court  of  Ap- 
I>eal  for  Ontario,  but  when  that  court  had 
made  an  order  allowing  the  amendment  in  the 
exercise  of  its  discretionary  power,  It  might 
be  doubted  whether  the  Supreme  Court  had 
jurisdiction  to  entertain  an  appeal  from  such 
order.  Assuming  the  Supreme  Court  to  have 
such  jurisdiction,  it  should  be  chary  in  ex- 
ercising it,  lest  by  so  doing  it  should  injuri- 
ously fetter  the  very  extensive  discretion  in 
matters  of  amendment  with  whidi  the  Legis- 
lature had  invested  all  courts  In  Ontario. — 
The  doctrine  that  where  a  purchaser  without 
notice  had  paid  a  portion  of  the  purchase 
money  and  had  given  a  mortgage  for  the  bal- 
ance, and  before  payment  of  this  mortgage  he 
becomes  affected  with  notice  of  an  equitable 
title  in  plaintiff,  who  subsequently  files  a  bill 
to  set  aside  the  sale,  the  purchaser  shall  be 
entitled  to  no  relief  or  consideration  whatever 
in  a  court  administering  equity  In  respect  of 
the  purchase  money  paid  before  he  became 
affected  with  notice,  was  questioned  in  Tot  ten 
V.  Douglas  (18  Grant,  352),  and  the  assertion 
of  it  in  this  case  for  the  purpose  of  support- 
ing the  decree  was  also  a  reason  for  affirm- 
ing the  allowance  of  the  amendment.  Trans- 
fers of  the  legal  estate  to  relatives  upon  al- 
leged verbal  promise  to  hold  as  mortgagees 
subject  to  redemption  or  to  recovery  upon  re- 
payment ought  to  be  strictly  scrutinized, 
especially  when  the  rights  of  third  persons 
who  have  paid  money  upon  faith  of  title  are 
in  question,  and  it  might  promote  the  ends  of 
justice  to  allow  the  proposed  amendment  and 
give  further  opportunity  for  the  ctonsideration 
of  this  point. — Further,  the  decree  took  no 
notice  of  the  interests  of  Watson,  the  assignee 
of  the  mortgage,  who  could  not  be  deprived 
of  the  estate  by  anything  done  in  the  suit  as 
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instituted.  —  Per  Ritchie,  C.  J.,  dissenting. — 
The  Supreme  Court  should  detennine  whether 
or  not  the  Chancellor  was  right  in  his  opinion 
that  the  amendment  would  not  on  the  facts 
as  proved  be  of  any  avail  to  defendants  if  it 
had  been  on  the  record  at  the  time  of  his  de- 
cision; and  if  not  the  amendment  should  not 
have  be^n  allowed,  but  the  judgment  of  the 
Chancellor  affirmed. — ^Appeal  dismissed  with 
costs,  Ritchie,  CJ.,  and  Henry,  J.,  dissent- 
ing.— (2l8t  June,  1880.) — B.  subsequently  put 
in  a  supplemental  answer  denying  notice  of 
plaintiff's  claim,  claiming  protection  of  regis- 
try laws,  and  that  he  was  purchaser  for  value 
without  notice.  On  31st  March,  1881, 
Spragge,  C,  held  that  defendant  had  notice 
of  plaintiff's  claim  at  the  time  he  purchased, 
and  was  not  a  honA  fide  purchaser  for  value 
without  notice. — On  appeal,  the  court  was 
equally  divided.  {MoFarlane  v.  Peterkin,  9 
Ont.  App.  R.  429.) — Held,  Gywnne,  J.,  dis- 
senting, that  the  redeemable  character  of  the 
transaction  being  admitted  on  the  pleadings, 
was  not  open  to  discussion.  The  only  point 
to  consider  was  whether  or  not  the  Chancellor 
was  wrong  in  finding  as  matter  of  fact  that 
defendant  had  actual  notice.  If  they  had 
actual  notice  this  would  defeat  the  registered 
title.  The  court  being  unable  to  say  the 
Chancellor  was  wrong,  thought  the  appeal 
should  be  dismissed. — Per  Gwynne,  J.,  dis- 
senting, that  the  transaction  was  a  sale  of 
the  laud  to  McF.,  and  the  evidence  only  es- 
tablished that  McF.  verbally  and  voluntarily, 
and  so  in  a  manner  not  binding  upon  him, 
promised  J.  P.,  plaintiff's  agent,  whom  McF. 
regarded  as  selling  the  land  although  the  deed 
was  made  by  the  plaintiff,  that  he  might  re- 
purchase the  land,  and  that  he  (McF.)  would 
re-sell  and  re-convey  it  to  him  upon  re-pay- 
ment of  the  $500  at  any  time  during  his 
(McF.'s)  lifetime;  and  further,  that  there 
was  no  evidence  establishing  any  notice  what- 
ever binding  upon  B.,  or  which  could  have  any 
effect  to  defeat  his  purchase.  Rose  v.  Peter- 
kin,  Cass.  Dig.   (2  ed.)  535. 

85.  Sale  of  mortgaged  land  for  iawes  — 
Purchase  by  mortgagor  —  Action  to  foreclose 
— Pleading.] — Lands  under  mortgage  were  of- 
fered for  sale  by  the  municipality  for  arrears 
of  taxes  and  purchased  by  the  wife  of  the 
mortgagor.  The  tax  sale  certificate  was  after- 
wards assigned  to  L.,  who  obtained  a  deed 
from  the  munidpality.  In  an  action  against 
the  mortgagor,  his  wife  and  L.  for  foreclosure, 
the  mortgagee  alleged  that  the  purchase  at  the 
tax  sale  was  in  pursuance  of  a  fraudulent 
scheme  by  the  mortgagors  to  obtain  the  land 
freed  from  the  mortgage,  and  the  trial  judge 
so  held  in  giving  judgment  for  the  mortgagee. 
The  Court  of  Queen's  Bench  did  not  pro- 
nounce on  the  question  of  fraud  but  affirmed 
the  judgment  on  other  grounds. — Held,  af- 
firming the  decision  appealed  from  (12  Man. 
L.  R.  290),  that  L.  could  not  claim  to  have 
been  a  purchaser  for  value  without  notice  as 
such  defence  was  not  pleaded,  and  it  was  not 
a  case  in  which  leave  to  amend  should  be 
granted. — Held,  further,  that  the  facts  proved 
on  the  trial  were  sufficient  to  put  L.  on  in- 
quiry and  so  amounted  to  constructive  notice. 
Ijatclor  V.  Day,  xxix.,  441. 

36.  Hypothecary  action  —  Subsequent  pur- 
chaser —  Statement  of  balance — Res  judicata 
— Notice, 

See  Sale,  75. 


37.  Purchase  of  land  —  Agreement  to  as- 
sign mortgage  as  part  payment  —  Negotiable 
instrument  —  Second  mortgage — Speeifio  per- 
formance. 

See  Contract,  244. 

38.  Error  in  description  —  Omission  by 
mistake — Rectification — Notice — Estoppel. 

See  Vendob  and  Pubchaseb,  19. 

39.  Charge  on  land  —  Legacy  —  Priority — 
Notice. 

See  Executors  and  Administrators,  4. 

40.  Conveyance  in  absolute  form  —  Result- 
ing trust  —  Notice  to  equitable  owner  — 
Estoppel. 

See  Sale,  111. 


7.   Registry  Laws;    Priority    and    Privi- 
leges. 

41.  Agreement  to  postpone  —  Assignment 
— Notice  —  Registration  —  Priority  •]  —  In 
1861,  W.  M.  mortgaged  lands  for  $4,000,  and 
subsequently  mortgaged  the  same  lands  tb  the 
appellant,  both  mortgages  being  duly  regis- 
tered. In  1866,  W.  M.  executed  another  mort- 
gage to  the  respondent  intended  to  be  sub- 
stituted for  the  first  mortgage,  and  the 
money  was  applied  in  payment  thereof,  the 
second  mortgagee  consenting  that  the  mort- 
gage to  respondent  should  have  priority  over 
his.  The  second  mortgage  was  afterwards  as- 
signed, without  notice  of  this  agreement.  The 
assignment  was  registered,  and  this  obtained 
priority  over  the  agreement,  which  had  not 
been  registered.  The  Court  of  Chancery  (26 
Gr.  280),  held  that  the  respondent  was  not 
entitled  to  relief  upon  tl^e  facts  as  shewn,  and 
dismissed  the  bill.  The  Court  of  Appeal  (5 
Ont.  App.  R.  508)  affirmed  the  decree  except 
as  to  the  second  mortgagee,  who  was  ordered 
to  pay  off  the  respondent's  mortgage,  principal 
and  interest,  but  without  costs.  Held,  affirm- 
ing the  judgment  appealed  from,  Strong,  J., 
dissenting,  that  the  appellant  was  bound  both  at 
law  and  in  equity  to  indemnify  the  respondent 
for  any  loss  sustained  by  reason  of  breach  of 
the  agreement,  but  that  no  relief  could  be 
decreed  against  the  assignee  who  had  acquir- 
ed the  second  mortgage  in  good  faith  witnout 
notice  of  the  unregistered  agreement.  Mc- 
Dougall  v.  Campbell,  vi.,  502. 

42.  Postponement  —  Priority  of  lien — Hali- 
faw  Assessment  Act,  1883 — Mortgage  made  be- 
fore statute  —  Construction  of  Act.]  —  The 
Halifax  City  Assessment  Act,  1883,  made  the 
taxes  assessed  on  real  estate  in  said  city  a 
first  lien  thereon  except  as  against  the  Crown. 
Held,  affirming  the  judgment  appealed  from 
sub-nom.  Cogswell  v.  Holland  (21  Nl  S.  Rep. 
155,  279),  that  such  lien  attached  on  a  lot 
assessed  under  the  Act  in  preference  to  a 
mortgage  made  before  the  Act  was  passed. 
O'Brien  v.  Cogswell,  xvii.,  420. 

43.  Mining  machinery  —  Registration  — 
Fixtures  —  Interpretation  of  terms  —  BUI  of 
sale  —  Personal  chattels  —  R.  8.  N.  S.  (5 
aer.)  c.  92,  ss.  1,  4  and  10  {bills  of  sale)  — 
55  Vict.  iN.  8.)  c.  1,  s.  m  {The  Mines  Act) 
—hi  d  U  Vict.  {N.  8.)  c.  31,  s.  i.]— The 
"  fixtures  '^  included  in  the  meaning  or  the  ex- 
pression "  Personal  Chattels "  by  s.  10,  N.  S. 
"  Bills  of  Sale  Act,"  are  only  such  articles  as 
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are  not  made  a  permanent  portion  of  the  land 
and  may  be  paiised  from  hand  to  hand  with- 
out reference  to  or  in  any  way  affecting  the 
land,  and  the  '*  delivery "  referred  to  in  the 
same  clause  means  only  such  delivery  as  can 
be  made  without  a  trespass  or  a  tortious  act. 
— An  instrument  conveying  an  interest  in 
lands  and  also  fixtures  thereon  does  not  re- 
quire to  be  registered  under  the  **  Bills  of 
Sale  Act"  (H.  S.  N.  S.  [5  serj  c.  92),  and 
there  is  no  distinction,  in  this  respect,  be- 
tw^een  fixtures  covered  by  a  licensee's  or  ten- 
ant's mortgage,  and  those  covered  by  a  mort- 
gage made  by  the  owner  of  the  fee.^-Judg- 
ment  appealed  from  (28  N.  SS.  Uep.  202) 
afiirmed.     Warner  v.  Dout  xxvi.,  388. 

44.  Error  as  to  amount  —  Rectification  — 
Registered  judgment — Priority. 

iiee  Registry  Laws,  24. 

45.  Priority  —  Legacy  —  Charge  on  lands 
— Notice. 

See  Executors  and  Administrators,  4. 

Proceedings  on  mechanics* 


4G.  Priority 
lien. 


See  Lien.  5. 


47.  Title  to  land  —  8heriff*s  sale  —  Deed- 
Action  to  vacate — Petition — Exposure  to  evic- 
tion —  Actio  condictio  indehiti  —  Refund  of 
price  paid — Substitution  not  yet  open — Prior 
incumbrance— Arts.  706,  710,  7H,  715  C.  G.  P. 
—Arts.  1511,  1535,  1586,  15Vi .  ii060  C.  C, 

See  Substitution,  7. 

48.  Substituted  property  —  Preferred  claim 
— Relief  of  sufferers  by  Montreal  fire,  1852 — 
Registry  laws — Sheriffs  sale- -Estoppel. 

See  No.   IG,  ante. 


8.  Release  of  GnABOES. 

49.  Estate  tail — Mortgage  in  fee — Release 
— Re-conveyancc — Bar  of  entail — Legal  estate 
of  mortgagee — Statutory  discharge — R.  S.  O. 
{liS77)  c.  Ill,  S8.  9.  67.] — The  execution  and 
registration,  in  accordance  with  the  R.  S.  O. 
(1877)  c.  Ill,- s.  67,  of  a  discharge  of  a  mort- 
gage in  fee  simple  made  by  a  tenant  in  tail 
re-conveys  the  land  to  the  mortgagor  barred 
of  the  entail.  Judgment  of  the  Court  of  Ap- 
peal for  Ontario  (0  Ont.  App.  R.  312)  re- 
versed, Henry,  J.,  dissenting.  Lawlor  v.  Law- 
lor,  X.,  194. 

50.  Action  hypothecaire — Delegation  of  pay- 
ment of  hypothecary  obligation — Delaisscmcnt 
en  justico  by  part  owner — Joint  debt — Joint 
and  several  hypothecs  —  Personal  recourse — 
Acceptance  of  delegation — Eviction  from  part 
of  property.] — R.  sold  to  Q.  the  S.  ^^  lot  4079, 
Montreal,  and  C.  on  the  same  day  sold  him 
the  N.  %  of  the  same  lot.  Q.  sold  to  G.,  L. 
and  R.  %  of  both  properties  en  bloc  and  re- 
ceived $22,240.87,  leaving  due  .^27,3(k).(>?, 
which  the  purchasers  promised  to  pay  for  Q. 
to  R.  to  meet  Q.*s  liability.  R.  was  not  a 
party,  but  subsequently  served  notice  of  ac- 
ceptance of  the  delegation  of  payment.  Prior 
to  such  acceptance  R.  sued  the  joint  proprie- 
tors hypothec'arily  for  Q/s  debt,  and  they 
made  a  dclaissemcnt  of  the  portion  of  the 
lands  sold  by  her  to  Q.  Subsequently  R.  sued 
G.  under  the  delegation  for  Mi  of  the  JF27,- 
3(55.03.   G.  contended  that  having  been  obliged 


to  surrender  a  portion  of  the  property,  he 
could  not  be  sued  for  any  portion  of  the  money, 
and  the  judgment  appealed  from  (2  Legal 
News  07),  sustained  this  contention.  Held, 
that  if  G.  in  the  hypothecary  action  had  been 
evicted  from  the  whole  of  the  property  hypo- 
thecated he  would  have  been  relieved  from 
personal  responsibility  under  the  delegation; 
but  having  been  evicted  from  only  a  part  in- 
terest in  said  property  he  was  freed  from  lia- 
bility under  the  delegation  merely  to  the  ex- 
tent to  which  the  eviction  might  be  considered 
to  have  paid  his  share  of  the  debt  to  R. 
Reeves  v.  Perrault,  x.,  010. 

LNoTE  from  Cass.  Dig.  (2  ed.)  335.-— The 
court  therefore  ordered  that,  upon  payment, 
as  a  condition  precedent,  of  the  costs  incurred 
by  plaintiff  in  the  Supreme  Court  and  the 
Court  of  Queen's  Bench,  together  with  costs 
incurred  by  plaintiff  in  the  Superior  Court 
since  the  filing  of  defendant's  pleas  on  record, 
the  defendant  be  allowed  to  amend  his  pleas 
and  to  plead  that  he  had  been  evicted  from  a 
part  of  the  property  sold  to  G.  by  Q.,  and  that 
what  had  been  paid  by  G.  to  Q.  at  the  time  of 
said  sale  paid,  and  even  over  paid,  for  the 
part  of  said  property  which  G.  detained,  and 
that  the  cause  be  thereupon  proceeded  with  in 
the  Superior  Court  in  the  ordinary  course, 
and  that  in  default  of  said  amendment  within 
three  months  the  Superior  Court,  on  motion 
to  that  effect,  should  enter  judgment  against 
defendant  for  $3,281.25  with  interest,  and  all 
the  costs.] 

51.  Policy  of  fire  insurance  —  **  Mortgage 
clause  "  —  Payment  to  mortgagee  —  Subroga- 
tion —  Discharge  of  mortgage.]  —  Where  a 
policy  of  insurance  against  fire  contains  the 
"  mortgage  clause,  *  payment  by  the  insurer  to 
the  mortgagee  in  the  case  of  loss,  when  the  in- 
sured has  forfeited  his  rights  under  the  policy, 
does  not  operate  as  a  discharge  of  the  mortgage 
but  simply  substitutes  the  insurer  to  the  mort- 
gagee's rights  as  a  remedy  in  such  a  case. 
Per  Taschereau,  J.,  In  re  Guerin  v.  Manches- 
ter Fire  Assur.  Co.,  xxix.,  139,  at  p.  150. 

(Note. — Compare  Imperial  Fire  Ins.  Co  v. 
Bull,  xviii.,  097 ;  15  Ont.  App.  R.  421 ;  14  O. 
R.  322.) 

52.  Mortgage  of  trust  estate — Equity  run- 
ning with  estate — Recourse — Construction  of 
deed — Falsa  dcmonstratio  —  Water  lots — Ac- 
cretion— After  acquired  title — Contribution  to 
redeem — Discharge  —  Parol  evidence — Estop- 
pel.]— On  dissolution  of  A,  &  Co.  by  retire- 
ment of  C.  D.  A.,  business  was  carried  on  by 
remaining  partners  T.  A.  and  B.  A.  on  same 
premises,  the  property  of  C.  D.  A.,  the  con- 
tinuing partners  agreeing  to  pay  off  a  mort- 
gage thereon  as  one  of  -the  old  firm's  debts. 
They  neglected  to  pay  and  the  property  was 
sold  under  foreclosure,  when  they  purchased 
and  took  a  deed  describing  the  lands  as  in 
said  mortgage,  one  side  being  bounded  by  *'the 
windings  of  the  shore"  of  Sydney  Harbour, 
and  including  a  **  water  lot,"  part  of  which 
was  known  as  the  **  stone  ballast  heap,"  in 
front  of  the  shore  lands.  They  immediately 
re-mortgaged  the  lands  by  same  description 
adding  a  further  or  alternative  description, 
and,  at  the  end : — "  Also  all  and  singular  the 
water  lots  and  docks  in  front  of  the  said  lots," 
— although  in  fact  they  then  owned  none  ex- 
cept those  covered  by  the  description  in  the 
deed  from  the  sheriff,  and  they  gave  at  the 
same  time  a  collateral  bond  to  the  mortgagees 
for  the  amount  of  their  mortgage.  They  then 
conveyed  the  equity  to  C.  D.  A.,  giving  him 
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a  bond  of  indemnity  against  the  mortgage  they 
had  so  executed.  Some  time  afterwards  T.  A. 
and  B.  A.  acquired  by  grant  other  water  lots 
in  front  of  the  mortgaged  property,  and  used 
and  occupied  them  as  part  of  their  business 
premises  along  with  the  mortgaged  lands.  C. 
D.  A.  sold  the  equity  of  redemption  subject 
to  the  mortgage,  and  T.  A.  and  B.  A.  settled 
their  obligation  under  the  indemnity  bond  by 
a  compromise  with  the  assignees  of  C.  D.  A., 
paying  $8,000,  and  obtained  their  discharge. 
Upon  proceedings  by  the  assignees  of  the  mort- 
gagees to  foreclose  the  mortgage,  and  against 
T.  A.  and  B.  A.  upon  the  collateral  bond,  T. 
A.  and  B.  A.  paid  the  amount  due,  and  the 
foreclosure  proceedings  were  continued  for 
their  benefit.  Held,  that  the  liability  of  the 
mortgagors  was  fully  satisfied  and  discharged 
by  the  compromise,  and  as  they  were  after- 
wards obliged  to  pay  the  outstanding  incum- 
brance they  were  entitled  to  take  an  assign- 
ment and  enforce  the  mortgage  by  foreclosure 
proceedings  against  the  lands.  Per  Gwynne, 
J. — The  mortgagors  were  only  entitled  to  fore- 
closure for  the  realization  of  the  amount  actu- 
ally paid  by  them  in  compromising  their  lia- 
bility under  the  indemnity  bond. — Held^  fur- 
ther, that  as  the  construction  of  the  mortgage 
depended  upon  the  state  of  the  property  at  the 
time  it  was  made  parol  evidence  would  be  ad- 
mitted to  explain  the  ambiguity  in  the  descrip- 
tion of  the  lands  intended  to  be  affected ;  that 
as  there  were  no  specific  descriptions  or  recitals 
tending  to  shew  that  any  other  property  was 
intended  to  be  covered  by  the  mortgage  beyond 
what  would  be  satisfied  by  including  the  water 
lot  described  as  the  **  stone  ballast  heap,"  the 
after  acquired  water  lots  would  not  be  charged 
or  liable  to  contribute  ratably  towards  re- 
demption of  the  mortgage;  that  even  admit- 
ting that  the  description  was  suflacient  to  in- 
clude the  after  acquired  property,  such  pro- 
perty was  not  liable  to  contribute  towards 
payment  of  the  mortgage  debt.  Imrie  v. 
Archibald,  xxv.,  368. 

53.  Mortgage  —  Assignment  of  lease — Dis- 
charge —  Abandonment  of  security.]  —  The 
mortgagee  of  a  lease  may  relieve  himself  from 
liability  to  the  lessor  on  the  assignment  by 
way  of  mortgage  with  the  latter's  consent,  by 
releasing  his  debt  and  re-conveying  the  secu- 
rity.— Judgment  appealed  from  (2G  Ont.  App. 
R.  116)  affirmed.  Jamicson  v.  London  and 
Canadian  Loan  and  Agency  Co.,  xxx.,  14. 

54.  Fire  insurance  —  "  Mortgage  clause  " — 
Payment  to  mortgagee — LiabUity  of  insurer 
to  insured  —  Subrogation  in  rights  of  mort- 
gagee— Release  of  mortgage. 

See  iNSURANXE,  FiBE,  71. 

55.  Suretyship — Appropriation  of  payments 
— Reference  to  take  accounts. 

See  Principal  and  Surety,  2. 


9.  Rights  and  Remedies. 

56.  Attornment  —  Tenancy  at  will  —  Rent 
equivalent  to  interest — Distress  for  arrears  of 
interest — Landlord's  privilege.] — A  mortpage 
in  pursuance  of  the  Act  respecting  Short 
Forms  of  Mortgages,  R.  S.  O.  (1877)  c.  104, 
contained  the  usual  clauses  as  to  entry,  &c., 
on  default,  with  power  to  distrain  for  arrears 
of  interest,  and  that  until  default,  the  mort- 
gagors should  have  quiet  possession  and,  in 
addition,   the   following  provision  and'  varia- 


tion :  "  And  the  mortgagor  doth  release  to  the 
company  all  his  claims  upon  the  said  lands, 
and  doth  attorn  to  and  become  tenant  at  will 
to  the  company,  subject  to  the  said  proviso." 
Held,  per  Strong,  Fournier  and  Henry,  JJ., 
affirming  the  judgment  appealed  from  (6  Ont. 
App.  R.  286),  Ritchie,  C.J.,  and  Taschereau 
and  Gwynne,  J  J.,  contra,  that  upon  the  pro- 
per construction  of  the  deed  there  was  no  re- 
servation of  rent  entitling  the  mortgagee  to 
claim  a  landlord*s  right,  as  agamst  an  execu- 
tion creditor,  of  a  year's  arrears  of  interest 
on  their  mortgage  before  removal  of  goods  on 
mortgaged  premises  by  the  sheriff.  The  court 
being  equally  divided  the  appeal  was  dismissed 
without  costs.  Trust  and  Loan  Co.  v.  Laiora- 
son,  X.,  679. 

57.  Assignment — Purchase  of  equity — Sale 
— Liability  to  account]  —  The  assignee  of  a 
mortgage  obtained  a  release  of  the  equity  of 
redemption  which  he  sold  for  a  sum  consider^ 
ably  in  excess  of  his  claim  against  the  as- 
signor. In  a  suit  to  foreclose, — Held,  revers- 
ing the  judgment  appealed  from  (13  Ont.  App. 
R.  467)  and  restoring  that  of  the  Common 
Pleas  Division  (10  O.  R.  58),  that  he  was 
bound  to  account  for  the  proceeds  of  such  sale. 
McLean  v.  Wilkins,  xiv.,  22. 

58.  Registration  —  Priority  of  subsequent 
mortgage — Surplus  proceeds  of  sale — Bar  of 
doiccr.] — Land  devised  was  charged  with  an 
annuity  to  testator's  widow  who  also  had  her 
dower  therein.  The  devisees  mortgaged  the 
land  to  C.  in  March,  1879,  and  the  mortgage 
was  not  registered  until  January,  1880.  In 
November,  1879,  a  second  mortgage  to  M.  was 
registered  in  which  the  widow  joined  barring 
her  dower  and  releasing  her  annuity  for  the 
benefit  of  M.  She  had  had  knowledge  of  the 
prior  mortgage  and  had  refused  to  join  in  it. 
The  second  mortgagee,  not  being  aware  of  the 
prior  incumbrance  when  the  mortgage  was  ex- 
ecuted, gained  priority,  and  the  land  was  sold 
to  satisfy  his  mortgage;  the  proc'eeds  of  the 
sale  being  more  than  sufficient  for  that  pur- 
pose the  surplus  was  claimed  both  by  the 
widow  and  by  C.  Held,  reversing  the  Court 
of  Appeal  (Ont.),  Gwynne  and  Patterson,  J  J., 
dissenting,  that  the  security  for  which  the 
dower  had  been  barred  and  the  annuity  re- 
leased having  been  satisfied,  the  widow  w^as 
entitled  to  the  fund  in  court  as  representing 
her  interest  in  the  land  in  priority  to  C. 
Gray  v.  Coughlin,  xviii.,  553. 

59.  Foreclosure  —  Sale  of  land  —  Suit  for 
residue  of  debt — Prohibition.] — A  testator  had 
given  a  mortgage  on  lands  to  secure  $7,0(X) 
due  to  plaintiff,  and  had  also  given  to  plain- 
tiff a  bond  conditioned  for  due  payment  ac- 
cording to  the  terms  of  the  mortgage.  The 
mortgagor  made  default,  the  mortgage  was 
foreclosed,  the  mortgaged  premises  were  sold 
by  the  sheriff,  according  to  the  usual  practice, 
and  bought  in  by  plaintiff  for  $4,000.  The 
sheriff's  report  of  proceedings  under  the  de- 
cree and  sale  and  application  of  proceeds,  was 
confirmed  by  the  court,  and  there  being  still 
$3,CK)0  due,  plaintiff  brought  action  on  the 
bond.  The  special  case  admitted  that  the  pro- 
ceedings in  the  foreclosure  suit  were  regular, 
find  thnt  plaintiff  had  since  the  sale  conveyed 
the  lands  to  a  third  party.  Defendant  applied 
for  prohibition  to  restrain  plaintiff  from  pro- 
ceeding with  the  action,  claiming  that  it 
opened  up  the  foreclosure,  and  plaintiff,  not 
being  in  a  position  to  re-convey  the  mortgaged 
premises  to  defendant,  or  the  heirs  of  the 
mortgagor,  his  remedy  on  the  bond  was  barred. 
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—The  Supreme  Court  (N.  S.)  held  that  the 
English  rule  did  not  apply,  as  the  practi(% 
was  different  in  Nova  Scotia,  the  sale  of  the 
mortgaged  lands  not  being  the  act  of  the  mort- 
gagee but  of  the  court,  and  refused  the  writ. — 
Held,  affirming  the  judgment  appealed  from 
(7  Kuss.  &  Geld.  497),  that  the  mortgagee  was 
not  prohibited  from  proceeding  on  the  bond  to 
recover  the  residue  of  his  debt.  Chiiholm  v. 
Kenny,  Cass.  Dig.   (2  ed.)   539. 

60.  Practice  —  Parties  to  action — Trespass 
to  mortgaged  property — First  and  subsequent 
mortgages — Owner  of  equity  of  redemption — 
Transfer  of  interest  before  action.]  —  Under 
the  Nova  Scotia  Judicature  Act  the  owner  of 
the  equity  of  redemption  can  maintain  an  ac- 
tion for  trespass  to  mortgaged  property  and 
injury  to  the  freehold,  though  after  the  tres- 
pass and  before  action  brought  he  has  parted 
with  his  equity.  Gwynne,  J.,  dissenting. — 
Mortgagees  out  of  possession  cannot,  after 
their  interest  has  ceased  to  exist,  maintain  an 
action  for  such  trespass  and  injury  commit- 
ted while  they  held  the  title. — Judgment  ap- 
pealed from  (24  N.  S.  Hep.  470)  affirmed. 
Per  Gwynne,  J.  A  mortgagee  in  possession 
at  the  time  the  trespass  and  injury  is  commit- 
ted is  the  only  person  damnified  thereby,  and 
can  maintain  an  action  therefor  after  he  has 
parted  with  his  interest,  nor  is  he  estopped 
therefrom  by  having  Consented  to  a  sale  to 
one  of  the  trespassers  of  the  personal  property 
as  to  which  the  trespass  was  committed. — The 
tort  feasors  could  not  set  up  such  estoppel 
even  though  the  amount  recovered  from  them 
with  the  sum  received  by  such  mortgagee  for 
his  interest  should  exceed  his  mortgage  debt. 
Brookfield  v.  Brown,  xxii.,  398. 

61.  8ale  of  land — Sale  subject  to  mortgage 
— Indemnity  of  vendor — Special  agreement — 
Purchaser  trustee  for  third  party,]  —  L.  F. 
agreed  to  sell  land  to  C.  F.  and  others  subject 
to  mortgages  thereon,  C.  F.  to  hold  same  in 
trust  to  pay  half  the  proceeds  to  L.  F.  and 
the  other  half  to  himself  and  associates.  It 
was  understood  that  a  company  was  to  be 
formed  to  take  the  property,  and  before  the 
transaction  was  completed  such  company  was 
incorporated,  and  L.  F.  became  a  member  re- 
ceiving stock  as  part  of  the  consideration  for 
his  transfer.  C.  F.  filed  a  declaration  that  he 
held  the  property  in  trust  for  the  company, 
but  gave  no  formal  conveyance.  In  an  action 
against  L.  F.  for  interest  due  on  a  mortgage 
C.  F.  was  brought  in  as  third  party  to  indem- 
nify L.  F.,  his  vendor.  Held,  reversing  the 
decision  of  the  Supreme  Court  (N.  S.),  Tas- 
chereau  and  King,  JJ.,  dissenting,  that  the 
evidence  shewed  that  the  sale  was  not  to  C.  F. 
as  a  purchaser  on  kis  own  behalf  but  for  the 
company  and  that  the  company  and  not  C.  F. 
was  liable  to  indemnify  the  vendor.  Fraser  t. 
Fairbanks,  xxiii..  79. 

62.  Mortgage — Discharge — Action  on  joint 
note  —  Security  for  mortgage  debt.] — A.  and 
B.,  partners  in  business,  borrowed  money  from 
C.  giving  their  joint  and  several  note  and  a 
mortgage  on  partnership  property.  The  part- 
nership dissolved,  A.  assumed  all  liabilities 
and  continued  the  business  alone.  After  disso- 
lution C.  gave  A.  a  discharge  of  the  mortgage, 
but  without  receiving  payment,  and  after- 
wards sued  B.  on  the  note.  Held,  affirming 
the  decision  appealed  from  (20  Ont.  App.  R. 
695),  that  the  note  having  been  given  for  the 
mortgage  debt,  C.  could  not  recover  without 
being  prepared,  upon  payment,  to  convey  to  B. 


the  mortgaged  lands  which  he  had  incapaci- 
tated himself  from  doing. — Held,  also,  that 
by  the  terms  of  the  dissolution  of  partnership 
the  relations  between  A.  and  B.  were  changed 
to  those  of  principal  and  surety,  and  it  having 
been  found  at  the  trial  that  C.  had  noticie  of 
such  change  his  release  of  the  principal  dis- 
charged the  surety.  AUison  v.  McDonald, 
xxiii.,  635. 

63.  Chattel  mortgage — Mortgagee  in  posses- 
sion —  Negligence  —  Sale  under  flowers  — 
**  Slaughter  sale"] — A  mortgagee  m  posses- 
sion who  sells  mortgaged  goods  in  a  reckless 
and  improvident  manner  is  liable  to  account 
not  only  for  what  he  actually  receives,  but  for 
what  he  might  have  obtained  had  he  acted 
with  proper  regard  for  the  interests  of  the 
mortgagor.     Rennie  v.  Block,  xxvi.,  356. 

64.  Mortgage  loan  to  pay  off  prior  incum- 
brances — Increased  rate  of  interest  —  Assign- 
ment of  mortgage — Purchaser  of  equity  of  re- 
demption— Accounts.]  —  The  Supreme  Court 
of  Canada  affirmed  the  judgment  appealed 
from  (23  Ont.  App.  R.  139),  which  decided 
as  follows: — When  a  loan  is  effected  for  the 
purpose  of  paying  off  incumbrances,  at  once 
or  as  they  become  due,  at  the  option  of  the 
new  mortgagees,  and  an  incumbrance  at  lower 
interest  than  the  new  mortgage  is  not  due, 
and  the  prior  mortgagee  refuses  to  accept  pre^ 
payment,  the  new  mortgagee  cannot  treat  that 
mortgage  as  paid  off,  and  charge  the  mort- 
gagor with  interest  at  the  increased  rate  on 
the  amount  thereof,  unless  he  has  set  apart 
the  amount  of  the  prior  incumbrance  and  noti- 
fied the  mortgagor  to  that  effect,  but  must, 
until  the  prior  mortgage  is  fully  paid,  charge 
interest  at  the  increased  rate  only  on  the 
amount  actually  paid  to  the  prior  mortgagees. 
— An  assignee  of  a  mortgage  takes  it  subject 
to  the  actual  state  of  the  accounts  between 
tlie  mortgagor  and  mortgagee,  and  cannot, 
even  where  it  contains  a  formal  receipt  for 
the  whole  mortgage  money,  claim  more  in  re- 
spect of  it  than  has  been  advanced,  and  can- 
not, in  such  a  case  as  the  present,  charge  the 
mortgagor  with  the  increased  rate. — The  fact 
that  the  purchaser  of  the  equity  of  redemption 
has  been  allowed  the  full  amount  of  the  mort- 
gage as  between  the  mortgagor  and  himself 
does  not  make  him  liable  to  pay  that  sum  to 
the  mortgagees.  London  Loan  Co.  v.  Manley, 
xxvi.,  443. 

(S5.  Leasehold  estate — Assignment  of  equity 
of  redemption  —  Acquisition  of  reversion  by 
assignee — Priority — Merger.]  —  The  assignee 
of  a  term,  who  takes  the  assignment  subject 
to  mortgage  and  afterwards  acquired  the  re- 
version, cannot  levy  out  of  the  mortgaged  pre- 
mises, to  the  prejudice  of  the  mortgagees,  the 
ground  rent  reserved  by  the  lease  which  he 
was  himself  under  an  obligation  to  pay  before 
becoming  owner  of  the  fee.  Emmett  v.  Quinn 
(7  Ont.  App.  R.  306)  distinguished.  Judg- 
ment appealed  trom  (24  Ont.  App.  R.  699  af- 
firmed.) Mackenzie  v.  Building  and  Loan 
Association,  xxviii.,  407. 

(Leave  to  appeal  to  Privy  Council  refused). 

(56.  Appeal  —  Jurisdiction  —  Matter  in  con- 
troversy— Interest  of  second  mortgagee — Sur- 
plus on  sale  of  mortgaged  lands — Practice.] — 
While  an  action  to  set  aside  a  second  mort- 
gage on  land  for  $2,200  was  pending,  the 
mortgaged  lands  were  sold  under  a  prior  mort- 
gage, and  the  first  mortgagee,  after  witi.sfving 
his  own  claims,  paid  the  whole  surplus  of  the 


861 


MOETGAGE. 


862 


proceeds  of  the  sale,  amounting  to  |270,  to 
the  defendant  as  subsequent  incumbrancer. 
Judgment  afterwards  rendered  declared  the 
second  mortgage  void,  and  t)rdered  defendant 
to  pay  plaintiff,  as  assignee  for  creditors,  the 
f270  so  received  by  him  thereunder,  and  this 
judgment  was  affirmed  on  appeal. — Upon  ap- 
plication for  leave  to  appeal,  objections  taken 
for  want  of  jurisdiction  under  ^  &  61  Vict. 
c  84  (D.).  were  overruled  by  a  judge  of  the 
Ck>urt  of  Appeal  for  Ontario,  who  held  that 
an  interest  in  real  estate  was  in  question. 
The  appeal  was  proceeded  with,  and  case  and 
factums  printed  and  delivered. — On  motion  to 
quash  for  want  of  jurisdiction  when  called  for 
hearing;  Held,  that  the  case  did  not  involve 
a  question  of  title  to  real  estate  or  any  inter- 
est therein,  but  it  was  merely  a  controversy 
in  relation  to  an  amount  less  than  |1,000,  and 
that  the  Act  prohibited  an  appeal.  Jermyn  v. 
Tew,  xxviii.,  407. 

67.  Assiffnment  of  equity — Covenant  of  in- 
demnity—  Assiffnment  of  covenant — Riaht  of 
mortgagee  on  covenant  in  mortgage,] — C.  exe- 
cuted a  mortgage  on  his  lands  in  favour  of 
B.»  with  the  usual  covenant  for  payment.  He 
afterwards  sold  the  equity  of  redemption  to 
D.  who  covenanted  to  pay  off  the  mortgage 
and  indemnify  C.  against  all  costs  and  dam- 
ages in  connection  therewith.  This  covenant 
of  D.  was  assigned  to  the  mortgagee.  D.  then 
fsold  the  lands,  subject  to  the  mortgage,  in 
three  parcels,  each  of  the  purchasers,  assum- 
ing payment  of  his  proportion  of  the  mortgage 
debt,  and  he  assigned  the  three  respective  cove- 
nants to  the  mortgagee  who  agreed  not  to 
make  any  claim  for  the  mortgage  money 
against  D.  until  he  had  exhausted  his  remedies 
against  the  purchasers  and  the  lands.  The 
mortgagee  having  sued  0.  on  his  covenant. 
Held,  reversing  the  judgment  appealed  from 
(24  Ont.  App.  R.  492),  that  the  mortgagee 
being  the  sole  owner  of  the  covenant  of  D. 
with  the  mortgagor,  assigned  to  him  as  col- 
lateral security,  had  so  d^t  with  it  as  to  di- 
vest himself  of  power  to  restore  it  to  the  mort- 
gagor unimpaired,  and  the  extent  to  which  it 
was  impaired  could  only  be  determined  by  ex- 
haustion of  the  remedies  provided  for  in  the 
agreement  between  the  mortgagee  and  D.  The 
mortgagee,  therefore,  had  no  present  right  of 
action  on  the  covenant  in  the  mortgage,  ifo- 
Cuaiff  V.  Barber,  xxix.,  126. 

68.  Voluntary  conveyance  of  land — IS  Eliz, 
c.  5  (Imp.)  —  Solvent  vendor  —  Action  by 
mortgagee.] — A  voluntary  Conveyance  of  land 
is  void  under  13  Eliz.  c.  5  (Imp.j  as  tending 
to  hinder  and  delay  creditors,  though  the  ven- 
dor was  solvent  when  it  was  made,  if  it  re- 
sults in  denuding  him  of  all  his  property  and 
80  rendering  him  insolvent  thereafter.  —  A 
mortgagee  whose  security  is  admittedly  insuffi- 
cient may  bring  an  action  to  set  aside  such 
conveyance  and  may  do  so  without  first  realiz- 
ing his  security. — Judgment  appealed  from  (7 
B.  C.  Rep.  189)  reversed,  Gwynne,  J.,  dissent- 
ing.    Sun  Life  Asaur,  Co,  v.  Elliott,  xxxi.,  91. 

69.  Default  clause — Principal  falling  due — 
Rate  of  interest — Instalments.] — A  mortgage 
to  secure  $20,000  with  interest  at  9  %  pay- 
able half  yearly,  provided  *'  that  on  default  of 
payment  for  2  months  of  any  portion  of  the 
money  secured  the  whole  of  the  instalments 
.  .  .  shall  become  payable  .  .  .  that  on 
default  of  payment  of  any  of  the  instalments, 
Ac.,  at  the  times  provided,  interest  at  the  rate 
above  mentioned  shall  be  paid  on  all  sums  so 


in  arrear,  and  also  on  the  interest  bv  this  pro- 
viso secured  at  the  end  of  every  half  year  that 
the  same  shall  be  unpaid.''  Held,  reversing 
the  judgment  appealed  from  (26  Ont.  App.  R. 
232)  that  the  principal  simi  becoming  due  for 
non-payment  under  the  first  of  the  aoove  pro- 
visos was  not  an  instalment  in  arrear  under 
the  second  on  which  the  mortgagee  was  en- 
titled to  interest  at  the  rate  of  9  %  per  an- 
num. Biggs  v.  Freehold  Loan  and  Savings 
Co,,  xxxi.,  136. 

70.  The  mortgage  clause  attached  to  a  pol- 
icy of  insurance  against  fire,  which  provided 
that  "  the  insurance  as  to  the  interest  only  of 
the  mortgagees  therein  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  insured,  &c.,"  applies 
only  to  acts  of  the  mortgagor  after  the  policy 
comes  into  operation  and  cannot  be  invoked 
as  against  the  concealment  of  material  facts 
by  the  mortgagor  in  his  application  for  the 
policy  QucBre,  Would  the  mortgage  clause 
entitle  the  mortgagee  to  bring  an  action  in  his 
own  name  alone  on  the  policy?  London  and 
Liverpool  and  Olohe  Ins.  Co.  v.  Agricultural 
Savings  and  Loan  Co.,  xxxiii.,  94. 

71.  Suit  for  redemption  or  foreclosure — 
Action  for  specific  performance---Joint  hear- 
ing—  Consolidation  of  suits  —  Frame  of  de- 
cree. 

See  Patent  of  Invention,  4. 

72.  Charge  on  railway — Receiver  in  posses- 
sion— Priority  —  Privilege  of  material  men — 
Immoveables  by  destination — Unpaid  vendor. 

See  Lien,  3. 

73.  Mortgagor  and  mortgagee  —  Mortgage 
by  trustee  —  Personal  liability  —  Enforce- 
ment of  equitable  rights. 

See  Tbusts,  8. 

74.  Attornment  by  mortgagor  —  Demise  by 
mortgagee — Statute  of  Frauds  —  Distress  for 
rent — Statute  of  Anne — Colourable  process — 
Tenancy  at  will — Remedy  of  ewecution  credi- 
tor. 

See  LiANDix)BD  and  Tenant,  1. 

75.  Security  for  advances  —  Hypothecation 
of  bonds  —  Collateral  —  Sale  of  securities  — 
Purchase  by  mortgagee — Trust. 

See  Pledge,  6. 

76.  Foreclosure  —  Order  for  possession  — 
IllegcU  or  immoral  consideration  —  Purchaser 
of  equity  of  redemption  —  Right  to  set  up  de- 
fence. 

I  See  Pleading,  31. 

!  77.  Action  for  redemption  —  Foreign  lands 
— Less  rei  sites — Action  in  personam  —  Juris- 
diction of  court. 

See  Court. 

78.  Jurisdiction  to  set  aside  mortgage  on 
foreign  lands  —  Secret  trust  —  Lex  rei  sitiE. 

See  Lex  Kei  Sit^g. 

79.  Obligation  to  indemnify  grantor  against 
mortgage  —  Conveyance  subject  to  mortgage 
— Assignment  of  right  of  action — Principal 
and  surety — Implied  covenant. 

See  Action,  137. 
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80.  Title  to  land  —  Life  estate  —  Construc- 
tion of  statute — Preferred  claim — Improve- 
ments made  on  lands  grevi  de  substitution  — 
Charge  on  lands. 

See  Substitution,  G. 

81.  Dehtor  and  creditor  —  Preference  — 
Collusion  —  Pressure  —  R.  S.  B.  C.  co,  86, 
87  —  The  Bank  Act,  s.  80 — Company  lavo  — 
Mortgage  by  directors  —  Ratification  —  B. 
C,  Companies  Acts,  1890,  1892,  1894. 

See  Company  Law,  17. 


10.  Sale  of  Mobtoaged  Pbofebtt. 

82.  Hypothecary  debts  —  Bequest  of  mort- 
gaged, lands  —  Charge  upon  the  estate  —  Art, 
889  C.  C. 

See  Wnx,  57. 

83.  Devise  of  mortgaged  land — Action  to 
eject  purchaser  under  decree  for  sale — Statu- 
tory title. 

See  Title  to  Land.  56. 


MORTMAIN  ACTS. 

9  Geo.  II.  0.  36 — Does  not  apply  in  New 
Brunswick. 

See  Will,  9. 


MOVEABIXS. 

1.  Unpaid  vendor  —  Conditional  sale — Sus- 
pensive condition  —  Moveables  incorporated 
with  freehold  —  Immoveables  by  destination 
— Hypothecary  charges — Arts.  375  et  scq.,  C. 
C.J — A  suspensive  condition  in  an  agreement 
foi"  the  sale  of  moveables,  whereby,  until  the 
whole  of  the  price  shall  have  been  paid,  the 
property  in  the  thing  sold  is  reserved  to  the 
vendor  is  a  valid  condition. — In  order  to  give 
moveable  property  the  character  of  immove- 
ables by  destination,  it  is  necessary  that  the 
person  incorporating  the  moveables  with  the 
immoveables  should  be,  at  the  time,  owner 
both  of  the  moveables  and  the  real  property 
with  which  they  are  so  incorporated.  LainS 
v.  BHand  (20  Can.  S.  C.  R.  419).  and  FUia- 
trault  V.  Ooldie  (Q.  K.  2  Q.  B.  368),  dis- 
tinguished.— Decision  of  the  Court  of  Queen's 
Bench  affirmed,  Girouard,  J.,  dissenting. 
Banque  d'Hochelaga  v.  Waterous  Engine 
Works  Co.t  xxvii.,  406. 

2.  Property,  real  and  personal  —  Immove- 
ables by  destination  —  Moveables  incorporated 
with  freehold  —  Severance  from  realty  — 
Contract  —  Resolutory  condition  —  Condi- 
tional sale  —  Hypothecary  creditor  —  Unpaid 
vendor  —  C.  C.  arts.  379,  2017,  2083,  2085; 
2089. 

See  Contract,  66. 


MUNICIPAIi  CORPORATIONS. 

Assessment  and  Taxes,  1-27. 
By-laws,  28-53. 
(a)   Appeals.  28. 
(6)  Bonus,  29-34. 


(c)  Necessity  of  By-law,  35,  36. 

(d)  Passing  of  By-law,  37-46. 

(e)  Validity  of  By-law,  47-53. 

3.  Casting  Vote,  54. 

4.  Contracts,  55-61. 

5.  Corporate  Liability,  62-80. 

6.  County  Buildings,  81.  82. 

7.  Debentures,  83,  84. 

8.  Drainage.  85-104. 

9.  Duties  and  Powers,  105-115. 

10.  Expropriation.  116-118. 

11.  Libel,  119. 

12.  Liquor  Laws.  120-123. 

13.  Local  Improvements.  124-137. 

14.  Monopoly,  138. 

15.  Negligence,  139-152. 

16.  Notice  of  Action.  153,  154. 

17.  Nuisance,  155-157. 

18.  Public  Health.  158. 

19.  Public  Ways.  159-198. 

20.  Waterworks,  199-208. 

1.  Assessment  and  Taxes. 

1.  License  taw  on  merchants,  traders,  dc. — 
Discrimination  between  residents  and  non- 
residents—33  Vict.  c.  4  (N.  B.)— By-law.]— ' 
Action  against  the  police  magistrate  for 
wrongful  arrest  and  imprisonment,  for  viola- 
tion of  a  by-law  of  the  City  of  St.  John,  un- 
der 33  Vict.  c.  4  (N.  B.).  Section  3  of  the 
Act  authorized  the  licensee  to  use  any  art, 
trade,  &c.,  within  the  city  of  St.  John,  and 
8.  4  gave  power  to  fix  the  sums  of  money 
that  should  from  time  to  time  be  paid  for 
such  license  fees,  to  declare  how  fees  should 
be  recoverable,  and  to  impose  penalties.  The 
by-law  discriminated  between  resident  and 
non-resident  merchants,  traders,  &c.,  by  im- 
posing a  license  tax  of  $20  on  the  former  and 
$40  on  the  latter.  Held,  reversing  the  judg- 
ment appealed  from  (4  P.  &  P.  61,  64),  that 
assuming  the  Act,  33  Virt.  c.  4,  to  be  intra 
vires  of  the  Legislature,  the  by-law  made  un- 
der it  was  invalid,  because  the  Act  gave  no 
power  of  discrimination  between  residents  and 
non-residents,  such  as  had  been  exercised  in 
this  by-law.    Jonas  v.  Gilbert,  v.,  356. 

2.  Taxation  —  Penalty  for  non-payment  of 
taw  —  Interest  —  Legislative  powers  —  B. 
N.  A.  Act,  1867,  ss,  91,  92  —  Constitutional 
law  —  49  Vict.  c.  52,  s.  626  {Man.)  —  50 
Vict,  c.  43  (Afan.)]— The  Manitoba  Mun. 
Act,  1886,  provides  for  a  10%  discount  on 
taxes  promptly  paid  and  for  an  addition,  after 
a  fixed  time,  of  10%  upon  delinquent  taxes. 
On  appeal  from  the  Queen's  Bench,  Man.  (6 
M.  L.  R.  515)  ;  Held,  reversing  the  judgment 
appealed  from  (6  Man.  L.  R.  515),  Gwynne, 
J.,  dissenting,  that  the  10%  added  to  de- 
linquent taxes  was  only  imposed  as  a  penalty 
for  non-payment  which  the  Legislature  had 
power  to  impose  in  legislating  with  respect 
to  municipal  institutions  and  that  it  was  not 
"  interest "  within  the  meaning  of  s.  91  of 
the  B.  N.  A.  Act,  1867.  Ross  v.  Torrance 
(2   Legal   News,    186)    overruled.     Lynch  v. 
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Canada  North-west  lAind  Co.,  xix.,  204 ;  South 
Duiferin  v.  Morden,  xix.,  204;  Chibhins  v. 
Barber^  ziz.,  204. 

3.  Ontario  Assessment  Act,  R,  8.  O.  {1887) 
0,  19S,  ss,  15.  65 — Illegal  assessment — Court 
of  revision — Business  carried  on  in  two  muni- 
cipalities.]— Section  65  of  the  Ont.  Assess- 
ment Act,  does  not  enable  the  Court  of  Re- 
vision to  make  valid  an  assessment  which  the 
statute  does  not  authorize.— Section  15  of  the 
Act  provides  that  *'  where  any  business  is 
carried  on  by  a  person  in  a  municipality  in 
which  he  does  not  reside  or  in  two  or  more 
municipalities,  the  personal  property  belong- 
ing to  such  persons  shall  be  assessed  in  the 
municipality  in  which  such  personal  property 
is  situated."  W.,  residing  and  doing  business 
in  Brantford,  had  certain  merchandise  in  Lon- 
don stored  in  a  public  warehouse,  the  ware- 
house being  used  by  other  persons  as  well 
as  W.  He  kept  no  clerk  or  agent  in  charge 
of  such  merchandise,  but  when  sales  were 
made  a  delivery  order  was  given  upon 
which  the  warehouse-keeper  acted.  Once  a 
week  a  commercial  traveller  for  W.,  resid- 
ing in  London,  attended  there  to  take  orders 
for  goods,  including  the  kind  so  stored,  but 
the  sales  of  stock  in  the  warehouse  were  not 
confined  to  transactions  entered  into  Lon- 
don.— Held,  affirming  the  decision  appealed 
from  (19  Ont.  App.  R.  675),  that  W.  did  not 
carry  on  business  in  London  within  the  mean- 
ing of  the  section,  and  his  merchandise  in  the 
warehouse  was  not  liable  to  be  assessed  at 
London.     City  of  London  v.  Watt,  xxii.,  300. 

4.  Business  tax  —  Quebec  License  Laws — 

55  d  56  Vict.  c.  11,  s.  26— City  of  Sherbrooke 
— Charter  —  55  d  56  Vict.  c.  51,  s.  55 — 
Powers  of  taxation.] — By  virtue  of  the  first 
clause  of  a  by-law,  passed  under  55  &  56 
Vict.  c.  51,  an  Act  Consolidating  the  Charter 
of  the  City  of  Sherbrooke,  appellant  was  taxed 
five  cents  on  the  dollar  on  the  annual  value  of 
premises  in  which  he  traded  in  spirituous  li- 
quors, and  in  addition,  under  dause  three  of 
the  same  by-law,  a  special  tax  of  $200  was  im- 
posed for  the  same  business.     The  Act,  55  & 

56  Vict.  c.  51,  s.  55,  enumerates  in  sub-sec- 
tions a  to  i  the  taxes  to  be  imposed,  sub- 
section (b)  authorizing  a  business  tax  on  all 
trades,  occupations,  &c.,  based  on  annual 
value  of  premises,  and  sub-section  {g)  pro- 
viding for  a  tax  on  persons,  among  others, 
of  the  occupation  of  the  petitioner.  Sub- 
section {g)  provides:  "The  whole,  however, 
subject  to  the  provisions  of  the  Quebec  License 
Act."  That  Act  (art.  927  R.  S.  Q.)  limits 
municipal  powers  of  taxation  of  a  city  to 
$200  upon  holders  of  licenses.  Held,  affirm- 
ing the  judgment  appealed  from,  Taschereau 
and  Gwynne,  JJ.,  dissenting,  that  the  power 
granted  by  55-  &  56  Vict.  c.  51;  to  impose  the 
several  taxes  was  independent  and  cumula- 
tive, and  as  the  special  tax  did  not  exceed 
$200,  the  by-law  was  intra  vires,  the  proviso 
of  sub-section  {g)  not  applying  to  the  whole 
section.  Webster  v.  City  of  Sherbrooke,  xxiv., 
268. 

5.  Ont.  Assessment  Act  —  Directory  or  im- 
perative statute  —  Collection  of  taxes  —  De- 
livery of  roll  to  collector  —  65  Vict.  c.  ^8 
(O.)] — The  Ontario  Assessment  Act,  s.  119, 
provides  for  the  preparation  every  year  by 
municipal  clerks  of  a  "collector's  roll,"  con- 
taining a  statement  of  all  assessments  to  be 
made  for  municipal  purposes  in  the  year,  and 
8.  120  provides  for  a  similar  roll  with  respect 

s.  c.  D.— 28 


to  taxes  payable  to  the  treasurer  of  the  pro- 
vince. At  the  end  of  s.  120  is  the  following : 
"  The  clerk  shall  deliver  the  roll,  certified  un- 
der his  hand,  to  the  collector  on  or  before  the 
1st  day  of  October."  Held,  affirming  the  de- 
cision appealed  from  (21  Ont.  App.  R.  379) 
that  the  provision  as  to  delivery  of  the  roll 
to  the  collector  was  imperative  and  its  non- 
delivery was  a  sufficient  answer  to  a  suit 
against  the  collector  for  failure  to  collect  the 
taxes.  Held,  also,  that  such  delivery  was  ne- 
cessary in  the  case  of  the  roll  for  municipal 
taxes  provided  for  in  the  previous  section  as 
well  as  to  that  for  provincial  taxes.  Town 
of  Trenton  v.  Dyer,  xxiv.,  474. 

6.  Special  taw  —  Local  improvement  — 
Double  taxation.} — ^Two  taxes  cannot  exist 
for  the  same  purpose  at  the  same  time.  Banque 
VUle  Marie  v.  Morrison,  xxv.,  289. 

7.  Assessment  and  taxation  —  Exemptions 
— Real  property  —  Chattels  —  Fixtures  — 
Oas  pipes  —  Highway  —  Title  to  portion  of 
streets — Legislative  grant  of  soil-^5  Vict,  c. 
48  (Qjit.)  ] — Gas  pipes  which  are  the  property 
of  a  private  corporation  laid  under  the  high- 
ways of  a  city  are  real  estate  within  the 
meaning  of  the  "  Ontario  Assessment  Act  of 
1892,"  and  liable  to  assessment  as  such,  as- 
they  do  not  fall  within  the  exemptions  men- 
tioned in  s.  6  of  that  Act. — The  enactment 
by  the  1st  and  13th  clauses  of  the  company's. 
Act  of  incorporation  (11  Vict.  c.  14  (Can.)),, 
operated  as  a  legislative  grant  to  the  com- 
pany of  so  much  of  the  land  of  the  streets, 
squares,  and  public  places  of  the  city  as  might 
be  found  necessary  to  be  taken  and  held  for 
the  purposes  of  the  company  and  for  the 
convenient  use  of  the  gas  works,  and  when 
the  openings  where  pipes  may  be  laid  are 
made  at  the  place  designated  by  the  city  sur< 
veyor,  as  provided  in  the  said  charter,  and  the 
pipes  are  placed  there,  the  soil  they  occupy  is 
land  taken  and  held  by  the  company  under  the 
provisions  of  the  said  Act  of  incorporation. — 
The  proper  method  of  assessment  of  the  pipes 
so  laid  and  fixed  in  the  soil  of  the  streets, 
squares  and  public  places  in  a  dty  ought  to 
be  separately  in  the  respective  wards  of  the 
city  in  which  they  may  be  actually  laid,  as 
in  the  case  of  real  estate. — Judgment  appeal- 
ed from  (23  Ont.  App.  R.  551)  affirmed. 
Consumers'  Oas  Co.  v.  City  of  Toronto,  xxvii., 
453. 

8.  Expropriation  —  Widening  streets  — 
Assessment  —  Excessive  valuation  —  52  Vict, 
c.  79,  s.  228  (Q«e.)]— The  Queen's  Bench 
(Q.  R.  7  Q.  B.  214)  reversed  the  judgment 
of  the  Superior  Court,  District  of  Montreal, 
and  held  that  the  commissioners  had  acted 
illegally  in  an  attempt  to  correct  an  error  in 
assessment  by  imposing  an  excessive  assess- 
ment upon  a  particular  lot,  instead  of  mak- 
ing a  new  roll  dividing  the  assessment  equally 
among  adjacent  owners,  and  quashed  the  asr 
sessment  roll.  The  Supreme  Court,  on  appeal* 
affirmed  the  Queen's  Bench  judgment.  City 
of  Montreal  v.  Ramsay,  xxix.,  298. 

9.  Municipal  Msessment  —  Domicile  — 
Change  of  domicile  —  Intention  —  .5,9  Vict, 
c.  61  (N.  JJ.)1— By  the  St.  John  City  As- 
sessment Act  (59  Vict.  c.  61)  s.  2  "for  the 
purposes  of  assessment  any  person  having  his 
home  or  domicile,  or  carrying  on  business,  or 
having  any  office  or  place  of  business,  or  any 
occupation,  employment  or  profession,  within 
the   City  of    Saint    John    shall    be    deemed 
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.  .  .  an  inhabitant  and  resident  of  the 
said  city/'  J.  carried  on  business  in  St.  John 
as  a  brewer  up  to  1893,  when  he  sold  the 
brewery  to  three  of  his  sons  and  conveyed  his 
house  and  furniture  to  his  adult  children  in 
trust  for  them  all.  He  then  went  to  New 
York  where  he  carried  on  the  business  of 
buying  and  selling  stocks  and  securities,  hav- 
ing offices  for  such  business  and  living  at  a 
hotel  paying  for  a  room  in  the  latter 
only  when  occupied.  During  the  next  four 
years  he  spent  about  four  months  in  each  at 
St.  John  visiting  his  children  and  taking  re- 
creation. He  had  no  business  interests  there 
but  attended  meetings  of  the  directors  of  the 
Bank  of  New  Brunswick,  as  a  director  of 
the  bank,  during  his  yearly  visits.  He  was 
never  personally  taxed  in  New  York  and 
took  no  part  in  municipal  matters  there. 
Being  assessed  in  1897  on  personal  property 
in  St.  John  he  appealed  against  the  assess- 
ment unsuccessfully  and  then  applied  for  a 
writ  of  certiorari  with  a  view  to  hav- 
ing it  quashed.  Held,  reversing  the  judg- 
ment appealed  from,  that  as  there  had  been 
a  long  continued  actual  residence  by  J.  in 
New  York,  and  as  on  his  appeal  against  the 
Assessment  he  had  avowed  his  bond  fide  inten* 
iSou  of  making  it  his  home  permanently,  or  at 
Jeaiil:  for  an  indefinite  time,  and  his  deter- 
mination not  to  return  to  St.  John  to  reside, 
h^  had  acquired  a  new  home  or  domicile  and 
that  his  domicile  in  St.  John  had  been  aban- 
jdoned  within  the  meaning  of  the  Act.  Jones 
V.  City  of  St.  John,  xxx.,  122. 

10.  Assessment  and  taxes  —  Exemption 
from  municipal  rates  —  School  taxes,] — By- 
law No.  148  of  the  City  of  Winnipeg,  passed 
in  1881,  exempted  forever  the  C.  P.  K.  Co. 
from  **  all  municipal  taxes,  rates  and  levies 
and  assessments  of  every  nature  and  kind." 
Held,  reversing  the  judgment  appealed  from 
(12  Man.  L.  R.  581),  that  the  exemption  in- 
cluded school  taxes. — The  by-law  also  provided 
for  the  issue  of  debentures  to  the  company, 
and  by  an  Act  of  the  Legislature,  40  &  47 
Vict.  c.  (>4,  it  was  provided  that  by-law  148 
authorizing  the  issue  of  debentures  granting 
by  way  of  bonus  to  the  C.  P.  K.  Co.  the  sum 
of  $200,000  in  consideration  of  certain  under- 
takings on  the  part  of  the  said  company,  and 
by-law  195  amending  by-law  No.  148  and  ex- 
tending the  time  for  the  completion  of  the 
undertaking  ...  be  and  the  same  are 
hereby    declared     legal,    binding    and     valid. 

.  .  Held,  that  notwithstanding  that  the  de- 
scription of  the  by-law  in  the  Act  was  Confin- 
ed to  the  portion  relating  to  the  issue  of  de- 
bentures the  whole  by-law  including  the  ex- 
emption from  taxation  was  validated.  Can- 
adian Pacific  Ry,  Co.  v.  City  of  Winnipeg, 
XXX.,  558. 

10a.  Expropriation  of  lands  —  Damages  for 
use  of  rifle  range — Mode  of  assessment — Valu- 
ation roll — Prv'icnt  uses— Prospective  value — 
Evidence] — The  judgments  appealed  from  (see 
H  Kx  (\  U.  KKi).  decided,  in  effect,  that  as 
the  lands  taken  for  use  as  part  of  a  rifle 
range,  at  the  time  of  expropriation,  had  a 
prospective  value  for  residentfal  and  other 
uses  beyond  that  which  then  attached  to  them 
as  lands  in  use  for  agricultural  and  other  simi- 
lar purposes,  such  prospective  values  should 
be  taken  into  consideration  in  assessinp  what 
would  be  sufficient  and  just  compensation  to 
be  paid  upon  the  expropriation  of  the  lands 
for  such  public  uses  as  would,  in  various  ways, 
affect    the    lands    injuriously    and    dimmish 


their  prospective  values. — In  making  the  as- 
sessment of  sudh  compensation,  the  court  be- 
low consulted  the  municipal  assessment  rolls, 
not  as  a  determining  consideration,  but  as  af- 
fording some  assistance  in  a^rriving  at  a  fair 
valuation  of  the  lands  expropriated.  The  Su- 
preme Court  of  Canada  affirmed  the  judgment 
appealed  from.  The  Tumbull  Real  Estate  Co, 
v.  The  King;  Corkery  et  al.  v.  The  King:  De- 
Bury  et  al,  V.  The  King,  Gth  October,  1903 ; 
xxxiii.,  677. 

11.  Notice  of  assessment  —  Alteration  by 
Court  of  Revision  without  notice. 

See  Assessment  and  Taxes,  17. 

12.  Assessment  of  4fross  income  —  Rates 
and  taxes  in  St,  John,  N,  B. — Foreign  cor- 
poration—31  ^  ict,  c.  3,  s,  4  (A.  B.), 

See  Assessment  and  Taxes,  6. 

13.  Assessment  —  Taxes  —  Sale  of  tmnd 
for  arrears  —  Nullity  —  S2  Vict,  o.  56,  •. 
156, 

See  Sale,  99. 

14.  Levy  of  taxes  — Void  assessment;— Ar- 
rest of  delinquent  —  Trespass  —  Liability  of 
collector  —  "  Respondeat  superior  "  —  Dawt^ 
ages  against  corporation. 

Master  and  Sebvaih?,  1. 

15.  Sale  of  land  for  taxes  —  Appropriate 
remedy  —  Injunction  —  Prohibition  —  Art, 
1031  C.  C.  P.— Arts.  716,  7^6*  (o)  Mun,  Cods 
Que. 

See  Assessment  and  Taxes,  19. 

16.  Extension  of  municipal  boundary  — 
Navigable  waters  —  Legislative  jurisdiction 
—43  &  U  Vict,  c.  62  {(Jue.) — Assessment  of 
railway  bridge,  dc. 

See  Assessment  and  Taxes,  41. 

17.  Bylaw  —  Tax  on  ferry  boat  —  Double 
taxation  —  Jurisdiction  of  Montreal  harbour 
commissioners— 39  Vict.  c.  52  {Que.) 

See  Constitutional  Law,  53. 

18.  Halifax  Assessment  Act  1883  —  Lien — 
Priority —  Mortgage  made  before  statute  — 
Land  tax  sales  —  Evidence  of  assessment  — 
Irregularities  cured  by  Act  —  Notice  of  as- 
sessment —  Sealed  statement  —  Tax  sale 
deed. 

See  Assessment  and  Taxes,  59. 

19.  Market  by-law  —  License  to  sell  meat — 
Prohibitory  fee  —  Business  tax  —  Restraint 
of  trade. 

See  Constitutional  Law,  54. 

20.  By-law  —  Tax  on  working  horse  — 
Charter  of  street  railway  company — Payment 
for  horses  by. 

See  Assessment  and  Taxes,  12. 

21.  Discriminatory  rates — Water  supply — 
Validity  of  by-law. 

Sec  No.  199,  infra. 

22.  Double  taxation  —  Repair  of  streets — 
Assessment  of  owners. 

See  No.  125,  infra. 

23.  Negligence  —  Misapplication  of  funds 
— Re-assessment  for  extra  cost  of  drainage 
works. 

See  No.  92,  infra. 


869 


MUNICIPAL   CORPORATIONS. 


870 


24.  Unjust  aasessmeni  —  Improper  system 
— Equalisation  of  roll  —  Local  improvement 
— Expropriation  —  Widening  streets  —  Ex- 
cessive valuation — 52  Vict.  c.  79,  ».  228 
(Que.)  , 

See  No.  128,  infra. 

25.  Railways  —  Tarnation  —  By-laws  — 
Construction  of  statute  —  Voluntary  payment 
— Action  en  repetition — 29  Vict.  c.  57.  s.  21 
(Can.)— 29  A  30  Vict.  c.  57  (Can.) 

See  Assessment  and  Taxes,  14. 

26.  Ontario  Assessment  Act  —  Oonstruo- 
Hon  of  statute — Arrears  of  tawes — Distress. 

See  Assessment  and  Taxes,  21. 

27.  Local  improvement  —  Rating  for  bene- 
fit — Trivial  objection  first  taken  on  appeal. 

See  Appeal,  357. 


2.  By-laws. 

(a)  Appeals. 

28.  By-law  —  Petition  to  quash  —  Appeal 
to  Queen's  Bench— MO  Vict.  c.  29  (Que.) — 
53  Vict.  c.  70  (Que.) — Judgment  quashing — 
Appeal  to  Supreme  Court — R.  8.  C.  o.  13S, 
9.  2h  (f^)] — The  Town  Corporations  Act, 
40  Vict.  c.  29  (Que.),  not  having  been  ex- 
cluded from  the  charter  of  the  City  of  Ste. 
Cun^Konde  (.53  Vict.  c.  70),  it  is  to  be  read 
as  forming  a  part  of  it,  and  prohibits  an  ap- 
peal to  the  Queen's  Bench  from  a  judgment  of 
the  Superior  Court  on  a  petition  to  quash  a 
by-law  presented  under  s.  310  of  said  charter. 
— Where  the  Court  of  Queen's  Bench  has 
quashed  such  an  appeal  for  want  of  jurisdic- 
tion no  appeal  lies  to  the  Supreme  (jourt  of 
Canada  from  its  decision  (See  Q.  R.  7  S.  C. 
506;  Q.  K.  4  Q.  B.  231).  City  of  Ste.  Cun^- 
gonde  v.  (Jougeon,  xxy.,  78. 


(5)   Bonus. 

29.  Aid  to  railways  —  Bonus  by-law  — 
Conditions  of  prior  agreement  —  Specific  per- 
formance— Damages.] — By  an  agreement  with 
the  E.  &  H..  Ry.  Co.  the  town  agreed  to  pass 
a  by-law  granting  a  bonus  to  the  company  to 
aid  a  railway,  subject  .to  performance  of  speci- 
fic conditions.  The  by-law  subsequently  ap- 
proved by  the  ratepayers,  and  passed  by  the 
council  of  the  town,  did  not  contain  all  the 
conditions  of  the  agreement.  In  an  action  to 
compel  the  delivery  of  debentures  for  the 
bonus  defendant  pleaded  non-compliance  with 
the  conditions  of  the  agreement  as  justifying 
it  in  withholding  the  debentures  and,  by  way 
of  counterclaim,  prayed  specific  performance 
of  such  conditions  by  the  plaintiffs.  Held,  1. 
Per  Ritchie,  C.J.,  Strong,  Fournier  and 
Henry  J  J. —  (Taschereau  and  Gwynne,  J  J., 
contra) — that  the  title  to  the  debentures  did 
not  depend  upon  prior  performance  of  con- 
ditions in  the  agreement  not  included  in  the 
by-law,  but  upon  performance  of  those  in  the 
by-law  alone,  and  the  latter  having  been  com^- 
plied  with,  the  debentures  should  issue. — 2 
Per  Fournier,  J.,  that  the  debentures .  should, 
nevertheless,  be  withheld  until  the  damages 
for  non-performance  of  the  conditions  in  the 
agreement  were  paid  or  secured. — 3.  Per 
Ritchie,  C.J.,  Strong  and  Henry,  JJ.     (Four- 


nier, J.,  contra)  that  specific  performance 
was  not  an  appropriate  remedy  m  such  a  case 
and  the  defendants  could  only  claim  damages 
for.  non-performance. — 4.  Per  Ritchie,  C.  J., 
Strong  and  Fournier,  JJ.,  that  the  claim  ot 
defendant  for  damages  could  be  disposed  of 
in  this  action  under  the  counterclaim  and 
there  should  be  a  reference  to  assess  the  same. 
— 5.  Per  Henry,  J.,  that  the  evidence  did  not 
justify  a  reference  and  the  counterclaim 
should  be  dismissed  with  a  reservation  of  de- 
fendant's rights. — A  condition  in  the  agree- 
ment to  be  performed  by  the  company  was 
"  to  construct  at  or  near  the  comer  of  Col- 
borne  and  William  streets  (in  Toronto)  a 
freight  and  passenger  station,  with  all  neces- 
sary accommodation,  connected  by  switches, 
sidings  or  otherwise,  with,  the  said  road  "  upon 
the  council  of  the  town  passing  a  by-law 
granting  the  necessary  rights  of  way.  Held, 
Strong,  J.,  dissenting.  1.  That  such  condition 
was  not  complied  with  by  the  erection  of 
a  station  building  not  used  nor  intended 
to  be  used,  and  for  which  proper  of- 
ficers, such  as  a  station  master,  ticket  agent, 
&c.,  were  not  appointed. — 2.  Per  Strong,  J., 
dissenting,  that  the  Condition  only  called  for 
the  construction  of  a  building  with  the  re- 
quired accommodation  and  connections,  and 
did  not  amount  to  a  covenant  to  run  the  trains 
to  such  station  or  make  any  such  use  of  it. — 
3.  The  words  "  all  necessary  accommodation  " 
in  the  condition  required  that  grounds  and 
yards  sufficient  for  freight  and  passenger  traf- 
fic in  case  the  station  were  used  should  be 
provided. — The  Act  incorporating  the  railway 
company  contained  provisions  .respecting 
bonu!»es  granted  to  it  by  municipalities  not 
found  in  the  Municipal  Act.  Held,  that  such 
special  Act  was  not  restrictive  of  the  Muni- 
cipal Act,  and  it  was  only  nec^essary  that  the 
provisions  of  the  latter  should  be  followed  to 
pass  a  valid  by-law  granting  such  a  bonus. 
Held,  also,  that  all  defects  of  form  in  the  by- 
law were  cured  by  44  Vict.  c.  24,  s.  28,  pro- 
viding for  registry  of  by-laws  and  requiring 
an  application  to  quash  to  be  made  within 
three  months  after  such  registry. — Judgment 
appealed  from  (14  Ont.  App.  R.  32)  affirmed. 
Bickford  v.  Town  of  Chatham,  xvi.,  235. 

[Leave  to  appeal  refused  by  Privy  Council, 
14  Can.  Gaz.  153.] 

.*iO.  Special  charter  —  Railway  aid  —  Con- 
structiom  of  JiJi  d-  ^5  Vict.  c.  4,  »•  2   {Que.) 
See  No.  105,  infra. 

31.  Refusal  to  issue  debentures  —  Railway 
aid  —  Breach  of  agreement — Special  damages. 

See  Ck)NTBACT,  6. 

32.  By-law  —  Railway  debentures  —  Fu- 
ture conditions  —  Municipal  Code  art.  982. 

See  Railway,  88. 

33.  Railicay   aid  —   Condition   in   bond  — 
Breach. 

See  Railway,  90. 

34.  By-law  —  Bonus  —   Conditions  of  — 
Construction  of  term  in  condition. 

See  Bylaw,  13. 

(c)   Necessity  of  By-law. 

35.  Drainage  —  Special  tax  —  Additional 
works — Necessity  of  new  by-law. 

See  No.  90,  infra. 
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36.  Extension  of  watenoorkB  —  RepairM  to 
existing  works  —  Necessity  of  new  authoriza- 
tion. 

See  No.  200,  infra. 


id)  Passing  of  By-law. 

37.  By-law — Bonus  to  railway  company — 
Remedy  —  Action  at  law  —  Mandamus  —  3Jk 
Vict.  c.  48  (O.)]— By  18  Vict.  c.  33,  the  G.  J. 
Ry.  Co.  amal}?ainnted  with  the  G.  T.  Ry.  Co., 
but,  not  having  been  built  within  the  specified 
time,  its  charter  expired.  In  May,  1870.  an  Act 
to  revive  the  charter  gave  it  a  slightly  different 
name,  and  made  some  changes,  and  a  by-law 
to  aid  the  company  by  a  bonu^  introduced  in 
the  County  Council  of  Peterborough  was  read 
twice  only,  and,  although  it  was  declared  that 
the  ratepayers  should  vote  on .  the  by-law  on 
IGth  November,  it  was  on  the  23rd  November 
that  they  voted  to  grant  a  bonus,  construction 
to  be  commenced  before  1st  May,  1872.  At 
the  time  of  the  voting  there  was  no  power  in 
the  municipality  to  grant  a  bonus.  On  15th 
February,  1871,  34  Viet.  c.  48  (O.)  was  passed 
declaring  the  by  law  as  valid  as  if  it  had  been 
read  a  third  time,  and  passed  after  the  Act, 
and  another  Act,  c.  30,  was  passed  giving  power 
to  municipalities  to  aid  railways  by  granting 
bonuses,  and  in  1874,  37  Vict.  c.  43  (O.)  was 
passed,  amending  and  consolidating  the  Acts 
relating  to  the  company.  In  1871  the  com- 
pany notitied  the  council  to  send  the  deben- 
tm*es  to  the  trustees  who  had  been  appointed  , 
under  34  Vict.  c.  48  (O.)      In  1872  the  coun-  ! 


cil  served  formal  notice,  repudiating  liability 
under  the  by-law.  Work  commenced  in  1872, 
and  time  for  completion  was  extended  by  39 
Vict.  c.  71  (O.)  No  interest  or  sinking  fund 
had  been  collected  by  the  county,  and  no  de- 
mand was  made  for  the  debentures  until  1879, 
when  the  company  applied  for  mandamus  for 
the  issue  and  delivery  of  them  to  the  trustees. 
Held^  affirming  the  judgment  appealed  from, 
that  the  effect  of  34  Vict.  c.  48  (O.),  apart 
from  any  effect  it  might  have  of  recog- 
nizing the  existence  of  the  railway  com- 
pany, was  not  to  legalize  the  by  law, 
but  merely  to  make  it  as  valid  as  *f  it 
had  been  read  a  third  time,  and  as  if  the 
municipality  had  had  power  to  give  the  bonus, 
and,  there  being  other  defects  in  the  by-law 
not  cured  by  the  statute,  the  appellants  could 
not  recover  the  bonus.  —  Per  Gwynne,  J., 
(Fournier  and  Taschereau,  J  J.,  cioncurring)  : 
As  the  undertaking  by  the  corporation  in  by- 
law is  in  the  na-ture  of  a  contract  entered  into 
with  the  company  for  the  delivery  to  it  of 
debentures  upon  conditions  stated,  the  only  I 
way,  in  Ontario,  in  which  delivery  to  trustees 
on  behalf  of  the  company  can  be  enforced,  be- 
fore it  shall  have  acquired  a  right  to  the 
actual  receipt  and  benefit  by  fulfilment  of  the 
conditions,  is  by  an  action  under  the  statutes 
in  force  then  regulating  proceedings  in  ac- 
tions, and  not  by  summary  process  by  motion 
for  mandamus. — Per  Henry,  J. :  If  appellants 
had  made  out  a  right  to  a  bill  for  perform- 
ance of  a  contract  latified  by  the  legislature, 
they  would  not  have  the  right  to  ask  for  the 
present  writ  of  mandamus.  (See  45  U.  C. 
Q.  B.  302;  0  Out.  App.  R.  339).  Grand 
Junction  Ry.  Co.  v.  County  of  Peterborough, 
viii.,  76. 

38.  Railway  honusSG  Vict.  c.  48  (Ont.)  — 
By-law — Submission  to  ratepayers — Error  in 


copy  submitted  —  Premature  consideration — 
Municipal  Act,  ss.  226,  231— Judicial  function 
of  council.] — A  by  law  was  submittea  in  the 
City  of  Ottawa,  under  36  Vict.  c.  48,  for  the 
purpose  of  granting  a  bonus  to  a  railway  then 
in  course  of  construction,  and,  after  consid- 
eration by  the  council,  it  was  ordered  to  be 
submitted  to  the  ratepayers  for  their  vote. 
By  the  notice  published  such  by-law  was  to 
be  considered  by  the  council  after  one  month 
from  its  first  publication,  24th  September, 
1873.  The  ratepayers  approved  the  by-law, 
and  on  20th  October  it  was  read  in  the  council 
a  second  and  third  time  and  passed.  The  mayor 
refused  to  sign  it  on  the  ground  that  its  con- 
sideration was  premature;  and  on  5th  No- 
vember, on  motion,  the  by-law  was  rejected. 
In  April.  1874,  a  motion  was  again  made  that 
such  by-law  be  read  a  second  and  third  time, 
whidi,  on  this  occasion,  carried,  a  copy  only  of 
the  by-law  l>eing  before  the  council,  the  ori- 
ginal having  been  mislaid.  It  was  found  after 
the  commencement  of  this  suit,  and  it  was  dis- 
covered that  the  copy  voted  on  by  the  rate- 
payers contained  a  date  for  the  by-law  to 
come  into  operation  different  from  that  of  the 
original.  In  1883  an  action  was  brought  for 
the  delivery  of  the  debentures  under  the  by- 
law, and  the  question  of  the  validity  of  the 
whole  proceedings  was  raised,  ^e^d. 'affirming 
the  judgment  appealed  from  (12  Ont.  App. 
R.  234 ) ,  that  the  vote  of  1873  was  premature, 
and  not  in  conformity  with  the  provisions  of 
s.  231  of  the  Municipal  Act;  that  the  mayor 
properly  refused  to  sign  it,  and  that  without 
such  signature  the  by-law  was  invalid  under 
s.  226.  That  the  council  had  power  to  con- 
sider the  by-law  on  5th  November,  1873,  and 
the  matter  was  then  disposed  of.  That  the 
proceedings  in  April,  1874,  were  void  for  the 
reasons  that  the  by-law  was  not  considered  by 
th^  council  to  which  it  was  first  submitted  as 
provided  by  s.  236,  which  is  to  be  construed 
as  meaning  the  council  elected  for  the  year 
and  not  the  same  corporation ;  and,  that  the 
by-law  passed  in  1874  was  not  the  same  as 
that  submitted,  there  being  a  difference  in  the 
dates.  iSemble.  that  the.  functions  of  a  muni- 
cipal cfouncil  in  considering  a  by-law  after  it 
has  been  voted  on  by  the  ratepayers  are  not 
ministerial  only,  but  the  by-law  can  be  con- 
firmed or  rejected  irrespective  of  the  favour- 
able vote.  Canada  Atlantic  Ry.  Co.  v.  City 
of  Ottawa,  xii.,  295. 

[The  Privy  Council  granted  leave  for  an 
appeal,  but  it  was  not  prosecuted.] 

39.  Bylaw — Casting  vote  —  R.  8.  O.  1887, 
c.  174,  8S.  152,  299.]  —  Held,  affirming  the 
judgment  appealed  from  ( 14  Ont^  App.  R. 
299).  that  the  provisions  of  s.  159  ot  R.  S.  O. 
(1887)  c.  174  in  respect  to  casting  votes  are 
not  applicable  to*  voting  on  a  municipal  by- 
law, and  the  returning  officer  in  case  of  a  tie 
cannot  give  a  casting  vote.  Canada  Atlantic 
Ry.  Co.  v.  Township  of  Cambridge,  xv.,  219. 

[Note. — An  appeal  to  the  Privy  Council 
was  abandoned,  11  Can.  Gaz.  394.] 

40.  Railway  aid  debentures  —  Municipal 
Act— 44  Vict.  c.  24  s.  28  {Ont.)— 46  Vict.  c. 
52  {Ont.) — Special  Act  —  Restrictive  provi- 
sions—By-law— Bonus  —  Defects  of  form.] — 
The  Act  incorporating  a  railway  company 
contained  provisions  respecting  bonuses  grant- 
ed to  it  by  municipalities  not  found  in  the 
Municipal  Act.  Held,  affirming  the  judg- 
ment appealed  from  (14  Ont.  App.  R.  32), 
that  such  special  Act  was  not  restrictive 
of    the    Municipal  Act     and     it    was    only 
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necessary  that  the  provisions  of  the  latter 
should  be  followed  to  pass  a  valid  by-law 
granting  such  a  bonus.  Ueld,  also,  that  all 
defects  of  form  in  the  by-law  were  cured  by 
44  Vict.  c.  24,  s.  28,  providing  for  registry  of 
by-laws  and  requiring  an  application  to  quash 
to  be  made  within  three  months  after  such  re- 
gistry.    Bickford  v.  Town  of  Chatham^  xvi., 


gistr 
235. 

41.  By-laiD  —  Suhmisaion  to  ratepayers — 
Publication  in  adjoining  local  municipality—^ 
Compliance  with  statute  —  Imperative  or  di- 
rectory provisions.] — A  by-law  of  the  Town- 
ship of  South  Norwich  was  published  in  a 
newspaper  in  the  Village  of  Norwich,  not  the 
county  town,  and  which  does  not  adjoin  South 
Norwich  but  is  an  enclave  in  North  Norwich 
which  adjoins  South  Norwich: — Held^  affirm- 
ing the  judgment  appealed  from  (19  Ont. 
App.  K.  343),  that  as  the  Village  of  Norwich 

'was  geographically  within  the  adjoining  muni- 
cipality, s.  293  of  the  Ont.  Mun.  Act  (R.  S. 
O.  llbS7\  c.  184)  was  sufficiently  Complied 
with.     Huson  v.  South  Norwich,  xxi.,  069. 

42.  By-law — Street  railway  —  Construction 
beyond  limits  of  municipality — Validating  Act 
— Construction  of.] — The  Town  of  Port  Ar- 
thur passed  a  by-law  intituled  **  A  by-law  to 
raise  $75,000  for  street  railway  purposes,  and 
to  authorize  the  issue  of  debentures  therefor," 
which  recited,  inter  alia,  that  it  was  necessary 
to  raise  said  sum  for  the  purpose  of  building, 
&c.,  a  street  railway  connecting  Neebing  with 
the  business  centre  of  Port  Arthur.  At  that 
time  a  municipality  was  not  authorized  to  con- 
struct a  street  railway  beyond  its  territorial 
limits.  The  by-law  was  voted  upon  by  the 
ratepayers  and  passed,  but  none  was  submitted 
ordering  the  construction  of  the  work.  Sub- 
sequently an  Act  declared  the  by-law  **  con- 
firmed and  to  be  valid,  legal  and  binding  on 
the  town  .  .  .  and  for  all  purposes,  &c.. 
relating  to  or  affecting  the  said  by-law,  and 
any  and  all  amendments  of  the  Municipal  Act 
.  .  .  shall  be  deemed  and  taken  as  having 
been  complied  with."  Held,  reversing  the  de- 
cision appealed  from  (19  Ont.  App.  R.  555), 
Taschereau,  J.,  dissenting,  that  the  said  Act 
did  not  despense  with  the  requirements  of  ss. 
504  and  505  of  the  Municipal  Act  requiring 
a  by-law  for  construction  of  the  railway  to  be 
passed,  but  only  confirmed  the  one  that  was 
passed  as  a  money  by-law.  Held,  also,  that 
an  erroneous  recital  in  the  preamble  to  the 
Act  that  the  town  council  had  passed  a  con- 
struction by-law  had  no  effect  on  the  question 
to  be  decided.  Dwyer  v.  Town  of  Port  Ar- 
thur, xxii.,  241. 

43.  Local  improvement  —  Notice  to  rate- 
payers— By-law — Variance  from  notice — R.  S. 
O.  (1SS7)  c.  IHJt,  s.  ii^^.\ — On  a  proposal  for 
construction  of  a  stone  roadway  as  a  local 
improvement  on  one  of  its  streets,  the  City  of  | 
Toronto  notified  the  owners  of  property  to  be  | 
affected  thereby,  as  required  by  the  Municipal 
Act,  R.  S.  O.  (1887)  c.  184,  s.  022,  s.-s.  2,  of 
intention  to  construct  such  local  improvement, 
describing  it  as  a  "  macadam  roadway  "  and 
that  payment  of  the  cost  should  be  assessed 
specially  on  the  properties  benefited  payable 
•*  in  five  and  twenty  "  equal  annual  payments. 
In  the  by-law  passed  for  its  construction  the 
work  was  described  as  **  a  macadam  and 
granite  set  roadway  and  stone  curbing,"  and 
the  cost  was  to  be  paid  in  five  years.  On  ap- 
plication to  quash  the  by-law  it  was  not  shewn 
that  the  work  as  described  in  the  by-law  was 


identical  with  that  mentioned  in  the  notice. 
Held,  affirming  the  dedsion  appealed  from  (19 
Ont.  App.  R.  713),  that  the  by-law  was  in- 
valid on  account  of  the  variances  from  the 
notice,  and  that  it  had  been  properly  quashed. 
City  of  Toronto  v.  Oillespie,  1st  May,  1893. 

44.  Money  by-law — Construction  of  statute 
R.  S.  Q,  art.  ^29— Approval  of  electors.] — 
Trder  art.  4529,  R.  S.  Q.,  money  by-laws  for 
loans  by  town  corporations  require  the  approval 
both  in  number  and  in  value  of  the  municipal 
electors  who  are  proprietors  of  real  estate 
within  the  municipality,  as  ascertained  from 

I  the  municipal   rolls.     Town  of  Chicoutimi  v. 
Price,  xxix.,  135. 

45.  By-law — Homologation — Judgment  set- 
ting aside  proc^^erbal — Right  of  appeal. 

See  Appeal,  37. 

46.  Corporate  liability  —  Executed  contract- 
— Necessity  of  by-law — Corporate  seal. 

See  No.  55,  infra. 

(c)    Validity  of  By-law. 

47.  Approval  by  ratepayers — Casting  vote — 
R.  S.  O.  (1877)  c,  174,  ».-«,  286-7.]— In  case 
of  a  tie  in  voting  on  a  municipal  by-law  the 
returning  officer  has  no  authority  to  give  a 
casting  vote,  as  s.  152  of  R.  S.  O.  (1877)  c. 
174  does  not  apply  in  such  cases.  Canada  At- 
lantic Ry.  Co.  V.  Township  of  Cambridge,  xv., 
219. 

An  appeal  to  the  Privy  Couiicil  was  aban- 
doned; 11  Can.  Gaz.  394. 

48.  By-laws — Power  to  license,  regulate  and 
govern  trades — Prohibition — Ontario  Munici- 
pal Act,  R.  S.  O.  {1887)  c.  184  —  Repug- 
nancy.]— The  power  given  to  municipal  coun- 
cils by  s.  495  (3),  Ontario  Municipal  Act,  to 
pass  by-laws  for  licensing,  regulating  and  gov- 
erning hawkers,  &c.,  in  their  respective  trades 
does  not  authorize  the  Toronto  city  council 
to  prohibit  the  carrying  on  of  these  trades  in 
certain  streets.  Foumier  and  Taschereau,  J  J., 
dissenting. — A  by-law  provided  that  no  license 
should  be  required  from  any  pedlar  of  fish, 
farm  and  garden  produce,  fruit  and  coal  oil, 
or  other  small  articles  that  could  be  carried 
in  the  hand  or  in  a  small  basket.  Held,  af- 
firming the  decision  appealed  from  (20  Ont. 
App.  435),  Gwynne  and  Sedgewick,  J  J.,  dis- 
senting, that  a  subsequent  by-law  fixing  the 
amount  of  a  license  fee  for  fish-hawkers  and 
pedlars  was  not  void  for  repugnancy.  Virgo 
V.  City  of  Toronto,  xxii.,  447. 

49.  Construction  of  statute  —  Approval  of 
electors.] — Under  art.  4529,  R.  S.  Q.,  money 
by-laws  for  loans  by  town  corporations  re- 
quire the  approval  of  the  majority  both  in 
number  and  in  value  of  the  municipal  electors 
who  are  proprietors  of  real  estate  within  the 
municipality,  as  ascertained  from  the  munici- 
pal rolls.  Town  of  Chicoutimi  v.  Price,  xxix., 
135. 

50.  Waterworks — Ouarantec  of  debentures 
— By-law — Vote  of  ratepayers — Approval  of 
Lieutenant-Oovernor — 60  Vict.  c.  78,  ss.  7.  27 
{Que.)] — Judgment  appealed  from  (Q.  R.  11 
K.  B.  77),  holding  that  a  by-law  to  authorize 
the  guarantee  of  waterworks  debentures  issued 
by  a  company  under  60  Vict.  c.  78  (Que.)  ss. 
7  and  27,  must  be  approved  by  the  ratepayers 
and  Lieutenant-Governor-in-Council  before  it 
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can  be  legally  binding  upon  a  municipal  cor- 
poration, was  affirmed,  on  appeal,  by  the  Su- 
preme Court  of  Canada,  Girouard,  J.i  dissent- 
ing. Hanson  v.  Village  of  Grand  M^e,  xxxiii., 
50. 

Leave  to  appeal  to  Privy  Council  granted, 
May,  1903. 

51.  Tramway — Operation  of  railway — Use 
of  streets — Municipal  regulations — Crossings 
— Powers — By-law  or  resolution — 63  Vict,  c. 
116  {N.8.)—R.  8,  N.  8.  {WOO)  c.  71.  ss.  263, 
264 — Uonsf ruction  of  statute.] — By  the  Nova 
Scotia  statute,  t>3  Vict.  c.  170,  the  tramway 
company  was  granted  powers  as  to  the  use 
and  crossing  of  certain  streets  in  the  town 
subject  to  such  regulations  as  the  town  council 
might  from  time  to  time  see  fit  to  make  to  se- 
cure the  safety  of  persons  and  property.  Held, 
reversing  the  judgment  appealed  from,  Da  vies, 
J.,  dissenting,  that  sucfh  regulations  could  only 
be  made  by  by-law  and  that  the  by-law  mak- 
ing such  regulations  would  be  subject  to  the 
provisions  of  s.  204  of  **The  Towns  Incorpora- 
tion Act."  (R.  8.  N.  S.  (1900)  c.  71.) 
Liverpool  and  Milton  By.  Co.  v.  Town  of 
Liverpool,  xxxiii.,  180. 

52.  By-law  —  Petition  to  annul  —  R.  8.  Q. 
art,  4369— Right  of  appealr—R.  8.  C.  o.  135, 

8ee  Appeal.  60. 

53.  Water  rate  l)y4aw — Uniformity  in  rat- 
ing— Discrimination. 

See  No. '199,  infra. 


3.  Casting  Vote. 

54.  Votation  on  by-law  —  Casting  vote — R. 
8.  O.  (1887)  c.  174,  9s.  132,  299.]— The  pro- 
visions of  8.  299  of  c.  174,  K.  S.  O.  (1877)  do 
not  entitle  a  returning  officer  in  the  matter 
of  the  submission  of  a  municipal  by-law  for 
the  approval  of  ratepayers,  to  give  a  casting 
vote  as  provided  in  the  case  of  municipal  elec- 
tions by  s.  152  of  that  Act.  Canada  Atlantic 
Ry.  Co.  V.  Township  of  Cambridge,  xv.,  219. 

[Note. — An  appeal  to  the  Privy  Council 
was  abandoned,  11  Can.  Gaz.  394.] 


4.   CONTKACTS. 

55.  Executed  contract  —  8eal — Adoption — 
By-law  or  resolution  —  Manitoba  Municipal 
Act,  1884,  *.  ^ii — Permissive  construction.] — 
An  executed  contract  for  the  performance  of 
work  within  the  purposes  for  which  a  corpora- 
tion was  cfreated,  which  work  it  has  adopted 
and  of  which  it  has  received  the  benefit  is  a 
contract  binding  upon  the  corporation  though 
it  was  not  executed  under  corporate  seal,  and 
this  rule  applies  to  municipal  as  well  as  other 
corporations.  (Ritchie,  C.J.,  and  Strong,  J., 
dissenting.) — In  s.  Ill,  Manitoba  Municipal 
Act,  1884,  which  provides  that  municipal  cor- 
porations may  pass  by-laws  in  relation  to  mat- 
ters therein  enumerated,  the  word  "  may  "  is 
permissive  only  and  does  not  prohibit  corpora- 
tions from  exercising  their  jurisdiction  other- 
wise than  by  by-law.  (Ritchie,  C.J.,  and 
Strong,  J.,  dissenting.)  —  (Judgment  appealed 
from,  6  Man.  L.  R.  88,  reversed.)  Bernardin 
V.  North  Dufferin,  xix.,  581. 

56.  Contract  —  Municipal  work — Condition 
as  to  sub-letting — Consent  of  council.] — Where 


a  contract  with  a  municipal  corporation  pro- 
vides that  it  shall  not  be  sub-let  without  the 
consent  of  the  corporation  it  is  incumbent  on 
the  contractor  to  obtain  such  consent  before 
sub-letting,  and  if  he  fails  to  do  so  he  cannot 
maintain  an  action'  against  a  proposed  sub- 
contractor for  not  carrying  on  the  portion  of 
the  work  he  agreed  to  do. —  In  an  action 
against  the  sub-contractor  the  latter  pleaded 
the  want  of  assent  by  the  council  whereupon 
the  plaintiff  replied  that  the  assent  was  with- 
held at  the  wrongful  request  and  instigation 
of  the  defendant  and  in  order  wrongfully  to 
benefit  said  defendant  and  enable  him,  if  pos- 
sible, to  repudiate  and  abandon  the  contract. 
Issue  was  joined  on  the  replication.  Held, 
affirming  the  judgment  appealed  from  '(27 
Ont.  App.  R.  135),  that  the  only  issue  raised 
by  the  pleadings  was  whether  or  not  the  de- 
fendant had  wrongfully  caused  the  consent  to 
be  withheld  and  that  the  plaintitf  had  failed 
to  prove  his  case  on  that  issue.  Ryan  v.  Wil- 
loughby,  xxxi.,  33. 

57.  Waterworks — Extension  of  system — Re- 
pairs to  existing  works — Injunction. 

8ee  No.  200,  infra. 

58.  Hiring  of  personal  services  —  Appoint- 
ment of  officers — Summary  dismissal  without 
notice — Text  of  Montreal  city  charter, 

8ee  No.  111.,  infra, 

59.  Waterworks  contract — Rescission — No- 
tice— Mise   en   demeurc — Long  user — Waiver. 

8ee  No.  201,  infra. 

60.  Construction  of  waterworks  —  Water 
commissioners — Corporate  liability. 

See  No.  65,  infra. 

61.  Pledge  —  Deposit  with  tender — Forfei- 
ture— Breach  of  contract — Municipal  corpora- 
tion— Ripht  of  action  —  Damages  —  Set-off — 
Restitution  of  thing  pledged. 

See  Pledge,  9. 


5.  Corporate  Liability, 

62.  By -lata — Railway  aid — Subscription  for 
shares  —  Debentures  —  Division  of  county — 
Erection  of  new  municipalitii's — Assessment — 
Sale  of  shares  at  discount — Action  en  reddi- 
iion  de  comptcs — Trustee — Debtor  and  credi- 
tor—Arts. 18.  164.  939  Itun.  Code  Que.— ^4 
!  Vict.  c.  30  {Que.)— 39  Vict.  c.  50  (Que.)]— 
An  action  en  reddition  de  comptes  does  not  lie 
against  a  trustee  invested  with  the  adminis- 
tration of  a  fund,  until  such  administration 
is  complete  and  terminated. — The. relation  ex- 
isting between  a  county  corporation  under  the 
provisions  of  the  Municipal  Code  of  Quebec, 
and  local  municipalities  of  which  it  is  com- 
'  posed,  in  relation  to  money  by-laws,  is  not 
I  that  of  agent  or  trustee,  but  the  county  cor- 
poration is  a  creditor,  and  the  several  local 
municipalities  are  its  debtors  for  the  amount 
of  the  taxes  to  be  assessed  upon  their  rate- 
payers respectively. — Where  local  municipali- 
ties have  been  detached  from  a  county  and 
erected  into  separate  corporations  they  re- 
main in  the  same  position,  in  regard  to  sub- 
sisting money  by-laws,  as  they  were  before 
the  division  and  have  no  further  rights  or 
obligations  than  if  they  had  never  been  sepa- 
rated therefrom,  and  they  cannot  either  con- 
jointly or  individually  institute  actions  against 
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such  county  corporation  to  compel  the  tender- 
ing of  special  accounts  of  the  administration 
of  funds  in  which  they  have  an  interest,  their 
proper  method  of  securing  statements  being 
through  the  facilities  afforded  by  art.  164  and 
other  provisions  of  the  Municipal  Code.  (See 
8  Rev.  de  Jur.  557.)  Totonship  of  Ascott  v. 
County  of  Vompton;  ViUage  of  LennoxvUle  v. 
County  of  Compton,  xxix.,  228. 

63.  Interference  with  proprietary  rights — 
Abandonment  of  expropriation  proceedings-^ 
Damages  —  Servitudes  estahlisJied  for  public 
utility— Arts.  406,  407,  507,  105S  C.  C— Emi- 
nent domain.] — Where,  under  authority  of  a 
statute  authorizing  the  extension  of  a  street, 
a  servitude  for  public  utility  was  established 
on  private  land  which  was  not  expropriated 
and  the  extension  was  subsequently  abandoned, 
the  owner  of  the  land  was  not,  in  the  absenc;e 
of  any  statutory  authority  therefor,  entitled 
to  damages  foi  loss  of  proprietary  rights  while 
the  servitude  existed.  Perrault  v.  Oauthier  et 
al.  (28  Oan.  S.  C.  R.  241)  referred  to.  The 
Chief  Justice  dissented.  HoUester  v.  City  of 
Montreal,  xxix.,  402. 

64.  Negligence  —  Necessary  proof — Statu- 
tory officer  —  Ratepayer — Statute  labour.] — 
In  an  action  for  damages  in  consequence  of  a 
carriage  having  been  upset  by  running  against 
a  pile  of  sand  left  on  the  highway,  and  one  of 
the  occupants  thrown  out  and  seriously  in- 
jured, there  was  no  direct  evidence  as'  to  how 
the  oDstruction  came  to  be  placed  on  the  high- 
way, but  it  appeared  that  statute  labour  had 
been  performed  at  the  place  of  the  accident 
immediately  before  under  the  direction  of  the 
pathmaster,  an  officer  appointed  by  the  corpor- 
ation under  statutory  authority.  The  "  evi- 
dence indicated  that  the  sand  was  left  on  the 
road  by  a  labourer  worlyng  under  directions 
from  the  pathmaster  or  by  a  ratepayer  en- 
raged in  the  performance  of  statute  labour. 
Hdd,  affirming  the  judgment  appealed  from, 
that  the  action  must  ^il  for  want  of  evidence 
that  the  injury  was  caused  by  some  person  for 
whose  acts  the  municipal  corporation  was  re- 
sponsible. Per  Strong,  C.J., — Qucere.  Is  the 
corporation  liable  for  the  acts  of  a  statutory 
officer  like  the  pathmaster,  or  of  a  ratepayer 
in  performance  of  statute  labour?  McGregor 
V.  Toicnship  of  Handoh,  xxiz.,  443. 

65.  Principal  and  agent  —  Action — Parties 
— Water  commissioners  —  Statutory  body — 
Pou)ers—Contract'-37  Vict,  c.  79  (Ont.)J— 
By  37  Vict.  c.  79  (Ont.)  the  waterworks  of 
Windsor  are  under  management  of  a  Board 
of  Commissioners  who  collect  the  revenue,  pay 
the  city  any  surplus  therefrom,  and  initiate 
works  for  improving  the  system,  the  city  sup- 
plying the  funds.  The  total  expenditure  is 
not  to  exceed  $300,000  and  not  more  than 
120,000  can  be  expended  in  any  one  year  with- 
out a  vote  of  the  ratepayers.  Held,  affirming 
the  judgment  appealed  from  (27  Ont.  App. 
R.  566),  that  the  Board  is  merely  the  statu- 
tory agent  of  the  city  in  carrying  out  the  pur- 
poses of  the  Act,  and  a  contract  for  work  to 
be  performed  in  connection  with  the  water- 
works, not  authorized  by  by-law  of  the  coun- 
cil, and  incurring  an  expenditure  which  would 
exceed  the  statutory  limit  was  not  a  binding 
contract.  Held,  also,  that  if  an  action  could 
have  been  brought  on  such  contract  the  city 
corporation  would  have  been  a  necessary  party. 
Qucsre,  Would  not  the  city  corporation  have 
been  the  only  party  liable  to  be  sued?  Mac- 
dougall  V.  Water  Commissioners  of  Windsor, 
xxxT.,  326. 


66.  Principal  and  agent — Police  constable — 
Negligent  performance  of  duty  —  lAability  of 
municipal  corporation,]  —  A  police  officer  is 
not  the  agent  of  the  municipal  corporation 
which  appoints  him  to  the  position  and,  if  he 
is  negligent  in  performing  his  duty  as  a  guar- 
dian of  the  public  peace,  the  corporation  is  not 
responsible.  (Judgment  appealed  from,  35  N. 
B.  Rep.  296.  affirmed).  McCleave  v.  City  of 
Moncton,  xxxii.,  106. 

67.  Negligence  —  Personal  injuries — Drains 
and  sewers — Liability  of  municipality — Offi- 
cers and  employees  of  municipal  corporation — 
59  Vict.  c.  55,  s.  26,8.-s.  18  {Que.)]— The  Act 
incorporating  the  Town  of  St.  Louis,  Que., 
gives  power  to  the  council  to  regulate  the  con- 
nection of  private  drains  with  the  sewers, 
*'  owners  or  occupants  being  bound  to  make 
and  establish  connections  at  their  own  cost» 
under  the  superintendence  of  an  officer  ap- 
pointed by  the  corporation."  HOd,  affirming 
the  judgment  appealed  from  (Q.  R*  11  K.B. 
117)  that  the  municipality  cannot  be  made 
liable  for  damages  caused  through  the  acts  of 
a  person  permitted  by  the  council  to  make 
such  connections,  as  he  is  neither  an  employee 
of  the  corporation  nor  under  its  control. 
Dallas  V.  Town  of  St.  Louis,  xxxii.,  120. 

68.  Levy  for  tarn  —  Arrest  of  delinquent — 
Void  assessment  —  Damages  against  corpora- 
tion. 

See  Master  and  Sebvai^t.  1. 

69.  Calling  out  militia — Form  of  requisition 
— Suit  for  pay — Anticipated  riots. 

See  MiUTABY  Law,  1. 

70.  County  debentures — Refusal  to  insuc — 
Railway  aid — Breach  of  agreement  —  Special 
damages. 

See  Contract,  6. 

71.  Improper  construction  of  drain  —  Ac- 
ceptance of  surplus  funds — Suit  by  contractor. 

See  Etsoppel,  3. 

72.  Use  of  public  street  by  railway  company 
— Nuisance — -Damages — Right  of  action. 

See  Railways,  71. 

73.  License  by-law — Commercial  traveller — 
Action  for  illegal  arrest— 29  d  SO  Vict.  c.  57, 
ss.  20,  21  {Que.) 

See  Tort,  4. 

74.  Municipal  regulations — Edits  et  ordon- 
nances  L.  C. — Common  of  lierthier. 

See  Servitude,  4. 

75.  Public  market — Tradcrn  and  hucksters 
— Obstruction  of  streets,  etc. 

See  No.  155,  infra. 

76.  Negligence  of  municipal  officers  —  Hn- 
croachment  on  street  -Nuisance — Obstruction 
of  show-window  —  Misfeasance  —  Statutable 
duty. 

See  No.  171,  infra. 

77.  Obstruction  of  highway  —  Telephone 
poles  on  streets — Proximate  cause  of  injury — 
Impleading  third  party — Costs. 

Sec  Negligence,  192. 
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78.  Contract  —  Drainage — Inter-munioipal 
works — Guarantee — Continuitig  liability. 

See  Dra-h^age,  8. 

79.  Pledge  —  Deposit  with  tender — Forfei- 
ture— Breach  of  contract  —  Damages — Resti- 
tution of  pledge. 

See  Action,  49. 

80.  Guarantee  of  waterworks  debentures — 
By-law  —  Vote  of  ratepayers  —  Approval  of 
Lieutenant-Governor. 

See  No.  50,  ante. 


6.  County  Buildings. 

81.  R.  8.  N.  8.  (o  ser.)  c.  20,  s.  1;  Jfi  Vict, 
c.  11  —  County  buildings  —  Establishment — 
Court  house  and  jail  —  Removal  from  shire 
town.]— By  R.  S.  N.  S.  (5  ser.)  c.  20,  s.  1, 
as  amended  by  49  Vict.  c.  11,  jails,  court 
houses  and  sessions  houses  may  be  established, 
erecfted  and  repaired  by  order  of  the  municipal 
councils  in  the  respective  municipalities.  In 
1891  an  Act  empowered  the  municipality  of  L. 
to  borrow  a  sum  for  erecting  and  furnishing  a 
court  house  and  jail  for  the  county  or  repair- 
ing and  improving  the  existing  court  house, 
provision  being  made  for  the  municipality  of 
C.  and  the  town  of  L.  respectively  contribut- 
ing towards  payment  of  the  loan.  L.  is  the 
shire  town  of  the  county  where  the  sittings 
of  the  Supreme  Court  are  held  as  required  by 
statute,  and  where  the  county  court  house  and 
jail  had  always  been  situated.  In  pursuance 
of  the  Act,  the  council  proposed  to  build  a 
court  house  and  jail  at  B.  another  town  in  the 
county,  and,  when  built,  to  petition  the  legis- 
lature to  transfer  the  court  to  B.  An  injunc- 
tion was  obtained  restraining  the  council  from 
erecting  a  court  house  and  jail  at  B.  or  ex- 
pending in  such  erection  any  funds  in  which 
the  munidpality  of  C.  or  the  town  of  L.  or 
either  of  them,  were  interested.  II eld,  that 
the  municipality  could  not,  under  the  statu- 
tory authority  to  establish  and  erect  a  court 
house  and  jail,  remove  these  buildings  from 
the  town  of  L.  and  so  repeal  and  annul  the 
statutes  of  the  legislature  which  had  establish- 
ed them  in  L. ;  that,  without  direct  legislative 
authority  therefor,  the  buildings  could  only 
be  erected  in  the  shire  town,  and  that  the  in- 
junction had  been  properly  granted.  Munici- 
pality of  Lunenburg  v.  Attorney-General  of 
^ova  Scotia,  xx.,  596. 


pa 


82.  Statute,  construction  of — 55  Vict.  c.  Ji2, 
8S.  397,  ^OJf,  \69,  Jf73  (Ont.)—<:!ity  separated 
from  county — Maintenance  of  court  house  and 
gaol — Care  and  maintenance  of  prisoners,] — 
No  compensation  can  be  awarded  by  arbitra- 
tors to  a  County  Council  in  respect  of  the  use, 
by  a  city  separated  from  that  county,  of  the 
court  house  and  gaol  unless  the  question  is 
specifically  referred  to  them  by  a  by-law  of 
each  municipality.  A  claim  for  Compensation 
for  the  care  and  maintenance  of  prisoners* 
stands,  as  far  as  the  meaning  to  be  given  to 
the  word  '*  city  "  is  concerned,  upon  the  same 
basis  as  a  claim  for  the  use  of  the  court  house 
and  gaol.  Judgment  of  the  Court  of  Appeal 
for  Ontario  (24  Ont.  App.  R.  409),  affirmed. 
County  of  Carleton  v.  City  of  Ottawa,  xxviii., 
(K)6. 


7.  Debentubes. 

83.  Aid  to  railway  —  Debentures  signed  by 
warden  de  facto  —  44  d  ^5  Vict,  c,  2,  s,  19 
(Que.) — Completion  of  railway  —  Evidence — 
Admission  by  co-defendant — Onus  probandi.] 
— ^A  municipal  (Corporation,  under  a  by-law, 
issued  and  delivered  its  debentures  to  the  trea- 
surer of  Quebec  as  a  subsidy  to  a  railway 
company,  to  be  paid  over  to  the  company  in 
the  manner  and  subject  to  the  same  conditions 
as  the  provincial  subsidy  payable  under  44  & 
45  Vict.  c.  2,  8.  19,  viz.,  **  when  the  road  waa 
completed  and  in  good  running  order  to  the 
satisfaction  of  the  Lieutenant-Qovernor-in- 
Council."  The  debentures  were  signed  by  M. 
who  was  elected  warden  and  held  that  office 
after  the  former  warden  had  verbally  resigned. 
— In  an  action  by  the  company  to  recover  the 
debentures  from  the  provincial  treasurer  (after 
the  Government  bonus  had  been  paid),  in 
which  the  corporation  was  co-defendant,  the 
provincial  treasurer  pleaded  by  demurrer  only, 

j  which    was    overruled,    and    the    corporation 

pleaded   general   denial   and    that   the   deben- 

I  tures  were  illegally  signed.     Held,  1.  Affirm- 

;  ing  the  judgment  appealed  from,  that  the  de- 

i  ben  tures  had  been  validly  signed  by  the  warden 

,  de  facto.    2.  That  as  the  provincial  treasurer 

'  had  admitted  by  his  pleadings  that  the  road 

had  been  completed  to  the  satisfaction  of  the 

Lieu  tenant-Go  vernor-in-CounCil  the  onus  was 

on  the  municipal  corporation  to  prove  that  the 

Government  had  not  acted  in  conformity  with 

the  statute.     (Strong,  J.,  dissenting.     County 

of  Pontiac  v.  Ross,  xvii.,  406. 

84.  Municipal  bond  —  Form  —  Statutory 
authority  —  Construction.]  —  An  Act  of  the 
New  Brunswick  Legislature  authorized  the 
county  council  of  Gloucester  county  to  ap- 
point Almshouse  Commissioners  for  the  Parish 
of  Bathurst,  in  said  county,  who  might  build 
or  rent  premises  for  an  almshouse  and  work- 

'  house,  the  cost  to  be  assessed  on  the  parish. 
The    municipality    wa»    empowered    to    issue 
I  bonds,  to  be  wholly  chargeable  on  said  parish, 
I  under  its   corporate   seal   and   signed  by  the 
I  warden  and  secretary-treasurer,   the  proceeds 
I  to  be  used  by  the  commissioners  for  the  pur- 
;  l)oses  of  the  Act.   (J.  purchased  from  the  secre- 
tary-treasurer of  the  county  a  bond  so  signed 
I  and  sealed  and  headed  as  follows:     "Alms- 
I  house  Bonds,  Parish  of  Bathurst."     It  went 
i  on  to  state  that  **  This  certifies  that  the  Par- 
ish of  Bathurst  in  the  County  of  Gloucester, 
Province   of   New  Brunswick,   is  indebted   to 
George  S.   Grimmer,"     .     .     pursuant  to  an 
Act  of  Assembly   (the  above  mentiouod  Act) 
&c.     In  an  action  by  G.  on  said  bond.    Held, 
reversing  the  judgment  of  the  Supreme  Court 
of  New  Brunswick  (35  N.  B.  Rep.  255).  that, 
notwithstanding  the  above  declaration  that  the 
parish  was  the  debtor,  the  County  of  Glouces- 
ter was  liable  to  pay  the  amount  due  on  the 
bond.      Grimmer    v.    County    of    Gloucester, 
xxxii.,  305. 


8.  Drainage. 

85.  Construction  of  sewer — Entering  adjoin- 
ing municipality— R.  6,  O.  (1887)  c.  184,  <• 
479.  s.-s.  15;  51  Vict.  c.  28.  s,  20  (O.)]— 50 
Vict.  c.  28,  s.  20,  amending  the  Municipal  Act 
of  Ontario  (U.  S.  O.  1887,  c.  184).  s.  479. 
does  not  remove  restrictions  imposed  by  the 
Municipal  Act,  and  municipalities  interested 
must  either  between  themselves,  settle  the 
terms    and    conditions    for    construction    of 
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sewers  into  the  territory  of  an  adjoining  muni- 
cipality, or  proceed  to  arbitration.  The  Court 
of  Appeal  for  Ontario  (17  Ont.  App.  R.  34t)) 
and  Divisional  Court  (18  O.  R.  199)  affirmed. 
City  of  Uamilton  v.  Township  of  Barton,  xx., 
173. 

86.  Drainage  —  Damages  —  Reference  — 
Dramage  Trials  Act,  54  Vict.  c.  51 — Potoers 
of  referee  —  Negligence  —  Liahility  of  tnuni- 
otpality.] — Upon  reference  of  an  action  to  a 
referee  under  the  Drainage  Trials  Act  of  On- 
tario (54  Vict.  cf.  51),  whether  under  s.  11, 
or  8.  19,  the  referee  has  full  power  to  deal 
with  the  case  as  he  thinks  fit,  and  to  make, 
of  his  own  motion,  all  necessary  amendments 
to  enable  him  to  decide  according  to  the  very 
right  and  justice  of  the  case,  and  may  con- 
vert the  claim  for  damages  under  said  s.  11 
into  a  claim  for  damages  arising  under  s.  591 
of  the  Municipal  Act. — In  a  drainage  scheme 
for  a  single  township  the  work  may  be  Carried 
into  a  lower  adjoining  municipality  for  the 
purpose  of  finding  an  outlet  without  any  pe- 
tition from  the  owners  of  land  in  such  ad- 
joining township  to  be  affected  thereby,  and 
such  owners  may  be  assessed  for  benefit. 
Stephen  v.  McGillivray  (18  Ont.  App.  R. 
51C),  and  Nissouri  v.  Dorchester  (14  O.  R. 
294),  distinguished. — One  whose  lands  in  the 
adjoining  municipality  have  been  damaged 
cannot,  after  the  by-law  has  been  appealed 
against  and  confirmed  and  the  lands  assessed 
for  benefit,  contend  before  the  referee  to 
whom  his  action  for  such  injury  has  been  re- 
ferred under  the  Drainage  Trials  Act,  that  he 
was  not  liable  to  such  assessment,  the  matter 
having  been  concluded  by  the  confirmation  of 
the  by-law. — The  referee  has  no  jurisdiction 
to  adjudicate  as  to  the  propriety  of  the  route 
selected  by  the  engineer  and  adopted  by  by<- 
law,  the  only  remedy,  if  any,  being  by  appeal 
against  the  project  proposed  by  the  by- 
law. —  A  municipality  constructing  a  drain 
cannot  let  water  loose  just  inside  or  any- 
where within  an  adjoining  municipality  with- 
out being  liable  for  injury  caused  thereby  to 
lands  in  such  adjoining  municipality. — Where 
a  scheme  for  drainage  work  to  be  constructed 
under  a  valid  by-law  proves  defective  and 
the  work  has  not  been  skilfully  and  pro- 
perly performed,  the  municipality  constructing 
it  are  not  liable  to  persons  whose  lands  are 
damaged  in  consequence  of  such  defects  and 
improper  construction,  as  tort  feasors,  but 
are  liable  under  s.  591,  Mun.  Act,  for  damage 
done  in  construction  of  the  work  or  conse- 
quent thereto. — ^A  tenant  of  land  may  recover 
damage  suffered  during  his  occupation  from 
construction  of  drainage  work,  his  rights  rest- 
ing upon  the  same  foundation  as  those  of  a 
freeholder. — Judgment  appealed  from  (20  Ont. 
App.  R.  225)  varied.  Township  of  Ellice  v. 
Biles;   '"         "        '   ""'  '"      " 

429. 


Township  of  Ellice  v.   Crooks,  xxiii., 


87.  Ditches  and  Watercourses  Act,  R.  8.  O. 
{18S7)c,  220 — Requisition  for  drain — Owner 
of  land — Meaning  of  term  "  otcncr."] — By  s. 
6  (a)  of  the  Ditches  and  Watercourses  Act 
(Ont.),  any  owner  of  land  to  be  benefited 
thereby  may  file  with  the  clerk  of  a  munici- 
pality a  requisition  for  a  drain  if  he  has  ob- 
tained "the  assent  in  writing  thereto  of  (in- 
cluding himself)  a  majority  of  the  owners 
affected  or  interested."  Held,  affirming  the 
judgment  appealed  from  (21  Ont.  App.  R. 
168),  that  ** owner"  in  this  section  does  not 
mean  the  assessed  owner;  that  the  holder  of 
any  real  or  substantial  interest  is  an 
**  owner  affected  or  interested ;"  and  that  a 


I  mere  tenant  at  will  can  neither  file  the  requi- 
sition nor  be  included  in  the  majority  required. 
I  — Quwre,  If  the  person  filing  the  requisition 
I  is  not  an  owner  within   the  meaning  of  that 
term   are  the  proceedings  valid  if  there  is  a 
majority  without  him?     Township  of  Osgoode 
I  V.  York,  xxiv.,  282. 
I 

I  88.  Petition  for  drain  —  Use  of  drain  as 
I  common  sewer  —  Connection  with  drain  — 
I  Nuufance  —  Liahility  of  houMeholder,'\ — A  pe- 
tition by  ratepayers  under  Mun.  Act  of  Ont., 
s.  570,  asked  for  a  drain  to  be  constructed 
for  draining  property  descfribed  therein.  The 
township  was  afterwards  annexed  to  the  ad- 
joining city,  and  the  drain  thereafter  used  as 
a  common  sewer,  it  being  as  constructed  fit 
for  that  purpose.  In  an  action  against  a 
householder,  who  had  connected  the  sewer 
from  his  house  with  said  drain,  for  a  nuisance 
occasioned  thereby  at  its  outlet:  Held,  af- 
firming the  decision  appealed  from  (21  Ont. 
App.  R.  613),  Taschereau  and  Gwynne,  J  J., 
dissenting,  that  s.  570  in  authorizing  the  Con- 
struction of  a  drain  "for  draining  the  pro- 
perty "  empowered  the  township  to  construct 
a  drain  for  draining  not  only  surface  water, 
but  sewage  generally,  and  the  householder  was 
not  responsible  for  the  consequences  of  con- 
necting his  house  with  said  drain  by  permis- 
sion of  the  city. — Where  a  by-law  provided 
that  no  connection  should  be  made  with  a 
sewer,  except  by  permission  of  the  City  en- 
gineer, a  resolution  of  the  city  council  grant- 
mg  an  application  for  such  connection  on 
terms  which  were  complied  with  and  the  con- 
nection made  was  a  sufficient  compliance  with 
said  by-law.     Lewis  v.  Alexander,  xxiv.,  551. 

89.  Trespass  —  Damages  —  Easement  — 
Equitable  interest  —  Municipal  by-law,  regis- 
tration of  —  Notice  —  Registry  Act,  R.  8.  O, 
c.  ii^.]_R.  s.  O.  [1877]  c.  114,  s.  83,  pro- 
viding that  no  lien,  charge  or  interest  affect- 
ing land  shall  be  valid  as  against  a  registered 
instrument  executed  by  the  same  party,  his 
heirs  or  assigns,  is  not  restricted  to  interests 
derived  under  written  instruments  susceptible 
of  registration,  but  applies  to  all  interests. — 
If  the  owner  of  land  gives  permission  to  the 
municipality  to  Construct  a  drain  through  it, 
the  municipality,  after  the  work  has  been 
done,  has  an  interest  in  the  land  to  which  the 
registry  laws  apply  whether  the  agreement 
conveys  the  property,  creates  an  easement  or 
is  a  mere  license  which  has  become  irrevoc- 
able, and  if  there  has  been  no  by-law  author- 
izing the  land  to  be  taken  such  interest  is, 
under  the  said  section,  invalid  as  against  a 
registered  deed  executed  by  an  assignee  of  the 
owner,  a  purchaser  for  value  without  notice. 
Ross  V.  Hunter  (7  Can.  S.  C.  R.  289)  dis- 
tinguished. —  Judgment  appealed  from  (21 
Ont.  App.  395)  affirmed.  City  of  Toronto  v. 
Jarvis,  xxv.,  237. 

90.  Municipal  by-law  —  Special  assess- 
mcnis  —  Drainage  —  Power  of  council  as  to 
additional  necessary  works  —  Ultra  vires  re- 
solutions —  Executed  contract.] — Where^  a 
municipal  by-law  authorized  the  construction 
of  a  drain  benefiting  lands  in  an  adjoining 
municipality  which  vhs  to  pjjw  under  a  rail- 
T^ay  where  it  was  apparent  that  a  culvert  to 
carry  off  the  water  brought  down  by  the  drain 
and  prevent  the  flooding  of  adjacent  lands 
would  be  an  absolute  necessity,  the  construc- 
tion of  such  culvert  was  a  matter  within  the 
provisions  of  s.  573  of  the  Municipal  Act  (R. 
S.  O.  [1887]  c.  184),  and  a  new  by-law  auth- 
orizing it  was  not  necessary. — Judgment  ap- 
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pealed  from  (22  OnL.  App.  R.  330)  reversed, 
Taschereiu.  J.,  dissenting.  Canadian  Pacific 
Ry,  Co.  V.  Toionship  of  Chatham,  xxv.,  608. 

91.  Drainage  —  Assessment  —  Inter-muni- 
cipal obligations  as  to  initiation  and  contri- 
butions —  By-law  —  Ontario  Drainage  Act 
of  187S—S6  Vict.  c.  38  (0.)S6  Vict.  c.  39 
{0.)—R.  8.  O.  {1887)  c.  184— Ontario  Con- 
solidated Municipal  Act  of  1892 — 56  Vict.  c. 
42  (O.)]— The  provision  of  Ont.  Mun.  Act 
(55  Vict  c.  42,  s.  590),  that  if  a  drain  con- 
structed in  one  municipality  is  used  as  an 
outlet  or  will  provide  an  outlet  for  the  water 
of  lands  of  another  the  lands  in  the  latter 
so  benefited  may  be  assessed  for  their  propor- 
tion of  the  cost,  applies  only  to  drains  pro- 
perly so  called  and  does  no  include  original 
watercourses  which  have  been  deepened  or  en- 
larged.— If  a  municipality  constructing  such 
a  drain  has  passed  a  by-law  purporting  to 
assess  lands  in  an  adjoining  municipality  for 
contribution  to  the  cost,  a  person  whose  lands 
might  appear  to  be  affected  thereby,  or  by 
any  by-law  of  the  adjoining  municipality  pro- 
posing to  levy  contributions  toward  the  cost 
of  such  works,  would  be  entitled  to  have  such 
other  municipality  i-estrained  from  passing  a 
contributory  by-law,  or  taking  any  steps  to- 
wards that  end,  by  an  action  brought  before 
the  passing  of  such  contributory  by-law  (23 
Ont.  App.  K.  GOl)  affirmed.  Broughton  v. 
Townships  of  Orey  and  Elma^  xxvii.,  495. 

92.  Extra  cost  of  drainage  works — R.  8.  O. 
{1887)c,  174—46  Vict.  o.  18  {Ont.)— Misap- 
plication of  lands  —  Negligence  —  Damages 
— Re-assessment  —  Inter-municipdl  works.] 
— Where  a  sum  amply  sufficient  to  complete 
drainage  works,  as  designed  and  authorized 
by  the  by-law  for  the  complete  construction 
of  the  drain,  has  been  paid  to  the  munid- 
pality  which  undertook  the  works,  to  be  ap- 
plied towitrds  their  construction,  and  was  mis- 
applied in  a  manner  and  for  a  purpose  not 
authorized  by  their  by-law,  such  municipality 
cannot  afterwards,  by  another  by-law,  levy 
or  cause  to  be  levied  from  the  contributors  of 
the  funds  so  paid  any  further  sum  to  replace 
the  amount  so  misapplied  or  wasted.  Town- 
ship of  Sombra  v.  Township  of  Chatham^ 
zxyiii.,  1. 

93.  Ditches  and  Watercourses  Act,  1894 
{Ont.)  —  Owner  of  land  —  Declaration  of 
ownership  —  Award  —  Defects  —  Validat- 
ing award  —  57  Vict,  c.  56—58  Vict,  c,  54 
{Ont.)] — A  lessee  of  land  with  an  option  to 
purchase  the  fee  is  not  an  owner  who  can 
initiate  proceedings  for  construction  of  a 
ditch  under  the  Ditches  and  Watercourses 
Act,  1894,  of  Ontario.  Township  of  Osgoode 
V.  York  (24  Can.  S.  C.  R.  282)  followed.— If 
the  initiating  party  is  not  really  an  owner 
the  filing  of  a  declaration  of  ownership  under 
the  Act  will  not  confer  jurisdiction. — Section 
24  of  the  Act  which  provides  that  an  award 
thereunder,  after  expiration  of  the  time  for 
appealing  to  the  judge,  or  after  it  is  affirmed 
on  appeal,  shall  be  binding  notwithstanding 
any  defects  in  form  or  substance  either  in  the 
award  or  any  of  the  proceedings,  does  not 
validate  an  award  or  proceedings  where  the 

5 arty  initiating  the  latter  is  not  an  owner. — 
udgment  appealed  from  (25  Ont.  App.  R. 
498)  reversed.  Township  of  McKillop  v. 
Township  of  Logan,  xxix.,  702. 

94.  Improvement  of  natural  watercourses — 
Artificial     watercourses   —   Embankments  — 


Dykes— *'  The  Drainage  Act,  1894  "—57  Vict, 
c.  56  {Ont.) — ''The  Ontario  Drainage  Act, 
1873  "— "  The  Municipal  Drainage  Aid  Act  " 
—  36  Vict.  c.  39  —  36  Vict.  o.  48  {Ont.)  — 
**  Benefit  "  assessment — "  Injuring  liabHitp  " 
— '*  Outlet  liability  "  —  Assessment  of  wild 
lands  —  Construction  of  statute.]  —  Tne  On- 
tario Act,  57  Vict.  c.  56,  has  not  abrogated 
the  fundamental  principle  underlying  the  pro- 
visions of  the  previous  Acts  of  the  legislature 
respecting  the  powers  of  municipal  institu- 
tions as  to  assessments  for  the  improvement 
of  particular  lands  at  the  cost  of  the  owners* 
which  rests  on  the  maxim  qui  sentit  commo- 
dum  sentire  debet  et  onus — Lands  from  whicfh 
no  water  is  caused  to  flow  by  artificial  means 
into  a  drain  having  its  outlet  in  another 
municipality  than  that  in  which  it  was  initi- 
ated cannot  be  assessed  for  *'  outlet  liability  " 
under  said  Act. — Where  a  drainage  work  in- 
itiated in  a  higher  municipality,  obtains  an 
outlet  in  a  lower  municipality,  the  assessment 
for  **  outlet  liability  "  therein  is  limited  to  the 
cost  of  the  work  at  such  outlet. — Every  assess- 
ment, whether  for  '*  injuring  liability  "  or  for 
"  outlet  liability  "  must  be  made  upon  consid- 
eration of  the  special  circumstances  of  each 
particular  case  and  restricted  to  the  mode 
prescribed  by  the  Acft.  In  every  case  there 
must  be  apparent  water  which,  is  caused  to 
flow  by  an  artificial  channel  from  the  lands 
to  be  assessed  into  the  drainage  work  or  upon 
other  lands  to  their  injury,  which  water  is  to 
be  carried  off  by  the  proposed  drainage  work. 
— Assessment  for  *'  benefit "  under  the  Act 
must  have  reference  to  the  additional  facilities 
attoraeu  by  tlie  proposed  drainage  work  for 
the  drainage  of  all  lands  within  the  area  of 
the  proposed  work,  and  may  vary  according 
to  ditlerencte  of  elevation  of  the  respective  lots, 
the  quantity  of  water  to  be  drained  from 
each,  their  distances  from  the  work  and  other 
like  circumstances. — Section  75  of  that  Act 
only  authorizes  an  assessment  for  repair  and 
maintenance  of  an  artificially  constructed 
drain.  The  cost  of  widening  and  deepening 
a  natural  watercourse  for  the  purpose  of 
draining  lands  is  not  assessable  upon  particu- 
lar lands  under  said  s.  75,  but  must  constitute 
a  charge  upon  the  general  funds  of  the  muni- 
cipality.— In  the  present  case,  the  scheme 
proposed  was  mainly  for  the  reclamation  of 
drowned  lands  in  a  township  on  a  lower  level 
than  that  of  the  initiating  municipality,  and 
such  w^orks  are  not  drainage  works  within  the 
meaning  of  said  s.  75  for  which  assessmonta 
can  be  levied  thereunder,  nor  are  they  works 
by  which  the  lands  in  the  higher  township  can 
be  said  to  have  been  benefited.  Sutherland- 
Innes  Co,  v.  Township  of  Romney,  xxx.,  495. 

95.  Municipal  drains  —  Continuing  trespass 
— Limitation  of  action  ex  delictu  —  58  Vict, 
c.  4,  s.  295  {N.  8.) — Verdict.] — Action  for 
trespass  by  the  municipal  corporation  con- 
structing and  maintaining  a  drain  through 
plaintiff  s  land.  The  jury  found  that  it  had 
been  constructed  in  188o  "  by  virtue  of  the 
streets  commissioner's  power  of  office."  Plain- 
tiff, though  aware  of  the  existence  at  the  time, 
made  no  objection  till  1896,  when  the  land 
caved  in.  Tlie  court  below  held  (33  N.  S. 
Uep.  401)  that  the  jury  had  found  that  the 
defendant  had  constructed  the  drain  by  its 
agent,  and  that  the  trespass,  being  a  con- 
tinuing one.  the  action  was  not  barred  by  the 
limitation  provided  in  the  **  Towns  Incorpora- 
tion Act  of  1895 "  for  actions  ex  delictu 
against  towns.  The  judgment  appealed  from 
(33  N.  S.  Rep.  401),  was  affirmed  by  the  Su- 
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preme  Court  of  Canada.     Town  of  Truro  v. 
Archibald,  xzxi.,  380. 

96.  Intermunicipal  works  —  Drainage  — 
Removal  of  obstruction  —  Municipal  Act. 
188S,  8.  570  {Ont.)  Mun,  Amendment  Act, 
1666,  s.  22^Report  of  engineer.]— In  1884  a 
petition  was  presented  to  the  council  of  Eliza- 
bethtown  asking  for  the  removal  of  a  dam 
and  other  obstructions  to  the  course  of 
Mud  Creek  into  which  the  drainage  of  that 
township  and  of  the  Township  of  Augusta, 
adjoining  it,  emptied.  The  council  had 
the  creek  examined  by  an  engineer  who  pre- 
sented a  report  with  plans  and  estimates  of 
the  work  to  be  done  and  an  estimate  of  the 
cost  and  proportion  of  benefit  to  the  respect- 
ive lots  in  each  township.  The  council  then 
passed  a  by-law  authorizing  the  work  to  be 
done,  which  was  afterwards  set  aside  on  the 
ground  that  the  removal  of  an  artificial  ob- 
struction was  not  contemplated  by  the  law 
then  in  force  s.  570  of  the  Municipal  Act, 
1883.  In  1886  the  Act  was  amended,  and  a 
fresh  petition  was  presented  to  the  council  of 
Elizabethtown  which  again  instructed  the 
engineer  to  examine  the  cfreek  and  report.  The 
engineer  did  not  again  examine  it  (its  condi- 
tion had  not  changed  in  the  interval)  but 
presented  to  the  council  his  former  report, 
plans,  specifications  and  assessment,  and  an- 
other by-law  was  passed  under  which  the 
work  was  done.  In  an  action  to  recover  from 
Augusta  its  proportion  of  the  assessment: 
HM,  affirming  the  judgment  of  the  Court  of 
Appeal  (2  Ont.  L.  R.  4),  Strong,  C.J.,  dis- 
senting, that  the  amendment  in  1886  to  s. 
570  of  the  Municipal  Act,  1883,  authorized 
the  council  of  Elizabethtown  to  cause  the 
work  to  be  done  and  claim  from  Augusta  its 
proportion  of  the  cfost.  Held,  further,  revers- 
ing said  judgment,  that  the  report  of  the  en- 
gineer was  sufficient  without  a  fresh  examina- 
tion of  the  creek  and  preparation  of  new 
plans  and  a  new  assessment.  Township  of 
Elizabethtown  v.  Township  of  Augusta,  xxxii., 
2d5. 

97.  Drainage  —  Defective  award  —  Re- 
port of  surveyor  —  Works  in  adjoining  muni- 
cipality —  Indefinite  termini  —  Assessment — 
Petition  for  works — Initiating  municipality — 
Lands  benefited.] — Under  the  drainage  clauses 
of  the  Municipal  Act  a  by  law  was  passed  by 
the  Township  of  Chatham  founded  on  the  re- 
port, plans,  and  specifications  of  a  surveyor, 
made  with  a  view  of  drainage  of  lands  in  that 
township.  The  by-law  set  out  that  the  peti- 
tion had  been  signed  by  a  majority  of  the 
ratepayers  of  the  township  to  be  benefited  bv 
the  work  and  recited  the  report,  by  which  it 
appeared  that  to  obtain  sufficient  fall  it  was 
necessary  to  continue  the  drain  into  the  ad- 
joining Township  of  Dover.  The  surveyor 
assessed  certain  lots  and  roads  in  Dover,  and 
also  the  town  line  road  between  Dover  and 
Chatham,  for  part  of  the  cost  as  for  benefit. 
The  Township  of  Dover  appealed  from  this  re- 
port under  46  Vict.  c.  18,  s.  .582.  on  the  grounds 
that  a  majority  of  the  ow^ners  of  property  to 
be  benefited  had  not  petitioned  for  the  works 
as  required  by  the  statute;  that  no  proper 
reports,  plans,  specifications,  assessments,  and 
estimates  had  been  made  and  served;  that 
neither  the  Council  of  Chatham  nor  the  sur- 
veyor had  power  to  assess  or  charge  the  lands  I 
in  Dover  for  the  purposes  stated  in  the  report 
and  by-law ;  that  the  report  did  not  specify 
^ny  facts  to  shew  that  the  Council  of  Chat 
ham  or  their  surveyor  had  authority  to  assess  I 


the  lots  or  roads  in  Dover  for  any  part  of 
the  cost  of  the  proposed  work;  that  the  as- 
sessment upon  lots  and  roads  in  Dover  was 
much  too  high  in  proportion  to  any  benefit 
to  be  derived ;  that  no  assessment  whatever 
should  be  made  on  lands  or  roads  in  Dover 
as  the  works  would,  in  fact,  be  an  injury 
thereto;  and  that  the  report  did  not  suffi- 
ciently 8i>ecify  the  beginning  and  end  of  the 
work,  nor  the  manner  in  which  Dover  was  to 
be  benefited. — ^Three  arbitrators  were  appoint- 
ed under  the  Act  who  all  agreed  that  Dover 
would  be  benefited  by  the  work,  but  R.  F., 
one  of  the  arbitrators,  thought  ^(K)  should 
be  taken  off  the  town  line  road,  and  W.  D.,  an- 
other arbitrator,  held  that,  while  the  bulk  sum 

'  assessed  was  not  too  great,  the  assessment  on 

;  the  respective  lands  and  roads  and  parts 
thereof  should  be  varied,  but  that  this  was  a 

!  matter  for  the  Court  of  Revision.  A  memo- 
randum to  tnis  effect  was  signed  by  W.  D. 
and  A.  E.,  the  third  arbitrator,  at  the  foot 
of  which  R.  F.  signed  a  memorandum  that  he 
dissented  and  declined  to  be  present  at  the  ad- 

I  journed  meeting  to  sign  the  award  **  if  in  ac- 
cordance with  the  above  memoranda."  W.  D. 
and  A.  E.  met  and  signed  an  award  confirm- 
ing the  assessment  on  the  lands  and  roads  in 
Dover,  and  on  the  town  line  road  made  by  the 
surveyor,  and  dismissing  the  appeal  for  the 
reason  that  the  grounds  mentioned  had  not 
been  sustained. — The  Queen's  Bench  Division 
set  aside  this  award  for  want  of  concurring 
minds  in  the  arbitrators,  and  defect  in  the 
report  not  specifying  the  beginning  and  end 
of  the  works  (5  O.  R.  325).     This  judgment 

'  was  sustained  on  appeal  (11  Ont.  App.  R. 
248.)  On  appeal  to  the  Supreme  Court  of 
Canada : — Held,  Rit(?hie,  C.J.,  dissenting,  that 
the  award  should  have  been  set  aside  upon 
the  ground  that  it  was  not  shewn  that  the 
petition  was  signed  by  a  majority  of  the 
owners  of  the  property  to  be  benefited,  so  as 
to  give  the  corporation  of  Chatham  jurisdic- 
tion to  enter  Dover  and  do  work  therein. — 
That  the  arbitrators  should  have  adjudicated 
upon  the  merits  of  the  appeal  against  the 
several  assessments  on  the  lots  and  r^ads  as- 
sessed, as  their  award  was.  by  ss.  400  &  404 
of  46  Vict.  c.  18,  made  final  subject,  to  appeal 
only  to  the  High  Court  of  Judicature,  and  it 
was  not  a  matter  for  the  Court  of  Revision 
to  deal  w^ith; — Also  that  the  award  was  bad 
because  it  professed  to  be  a  final  adjudication 
against  Dover  upon  all  the  grounds  of  appeal 
stated  in  the  notice,  and  charged  every  lot 
and  road  so  assessed  with  the  precise  amount 
assessed  upon  them  respectively,  although,  by 
a  minute  of  the  arbitrators  who  signed  the 
award,  it  appeared  that  they  refused  to  ren 
der  any  award  upon  such  point  and  expressed 
their  intention  to  submit  to  the  Court  of  Re- 
vision. —  Further,  that  the  arbitrators  should 
have  allowed  the  appeal  against  the  assess- 
ment, and  their  award  should  have  been  set 
aside  on  the  merits,  because  the  evidence 
failed  to  shew  any  benefit  to  the  lots  or  roads 
in  Dover  which  were  assessed,  but  actually 
shewed  that  the  surveyor  did  not  assess  them 
for  benefit  from  the  works,  but  for  reasons 
which  were  not  sufficient  under  the  statu te^ 
and  did  not  warrant  the  assessment.  Township 
of  Chatham  and  North  Gore  v.  Township  of 
Dover  East  and  West,  xii„  321. 

98.  By-laws — Drainage  Act  —  Petition  for 
drain — Withdrawal  of  name  from — Improper 
construction.]  —  The  action  was  brought  by 
Gibson  to  have  a  by-law  of  the  corporation 
quashed,   or,  in  the  alternative,  for  damages 
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for  injury  to  his  property,  resulting  from  im- 
proper construction  and  want  of  repair  of  a 
drain  made  under  said  by  law.  The  ground 
upon  which  said  by  law  was  attacked  was 
that  the  plaintiff  had  withdrawn  from  the 
petition  and  there  were  not  sufiBcient  names 
on  it  without  him. — The  trial  judge  held  that 
plaintiff  had  not  withdrawn  from  the  peti- 
tion, and  refused  to  quash  the  by-law.  He 
also  held  that  plaintiff  had  failed  to  prove  his 
allegations  in  the  statement  of  claim  on  which 
his  right  to  damages  was  founded.  The  Di- 
visional Court  reversed  the  decision  on  the 
first  ground,  and  held  the  by-law  invalid. 
The  Court  of  Appeal  for  Ontario  (21  Ont. 
App.  R.  504)  restored  the  original  judgment. 
— The  Supreme  Court  of  Canada  affirmed  the 
judgment  appealed  from  and  dismissed  the 
appeal  with  costs.  Gibson  v.  Township  of 
North  Eauthope,  xxiv.,  707. 

99.  Drainage  works  —  Improper  construc- 
tion —  Suit  by  contractor  —  Acceptance  of 
surplus  funds. 

See  Estoppel,  3. 

100.  Drains  —  Negligence — Repair — Flood- 
ing lands  —  Restoring  roads  —  Mandamus — 
Damages, 

See  Drainage,  3. 

101.  Construction  of  drain  —  Action  for 
damages  —  Reference  —  Appeal  from  re- 
feree's report — Confirmation  by  lapse  of  time. 

See  Pbactice.  127. 

102.  *'  The  Drainage  Act,  18W*  57  Vict, 
c.  56  iOnt.)^"The  Ontario  Drainage  Act, 
1873'' — ''The  Municipal  Drainage  Aid  Acf — 
Improvement  of  natural  watercourses  —  Arti- 
ficial watercourses  —  Benefit  —  Injuring  lia- 
bility— Outlet  liability  —  Assessment  of  wUd 
lands. 

See  Drainage,  7. 

i 

103.  Negligence  —  Personal  injuries  — 
Drains  and  sewers  —  Municipal  liability  — 
Officers  and  employees  of  corporation. 

See  No.  67,  ante, 

104.  Contract  —  Intermunicipal  drainage — 
Guarantee  —  Continuing  liability  —  Damages, 

See  Drainage,  8. 


9.  Duties  and  Powers. 

105.  Special  charter  —  Powers  —  Railway 
aid  —  Expropriation  —  Right  of  way  —  By- 
law —  U  d  45  Vict.  c.  40»  s.  2  (Que.) ^Con- 
struction of  statute.] — Under  44  &  45  Vict. 
c.  40,  s.  2  (Que.),  passed  on  a  petition  of  the 
Quebec  Central  Railway  Company,  after  no- 
tice, asking  for  an  amendment  of  their 
charter,  the  Town  of  L6vis  passed  a  by-law 
guaranteeing  to  pay  to  the  Quebec  Central 
Railway  Company  the  whole  cost  of  expropria- 
tion for  the  right  of  way  for  the  extension  of 
the  railway  to  the  deep  water  of  the  St.  Law- 
rence River,  over  and  above  $30,0(X).  Appel- 
lants, being  ratepayers  of  L6vis,  obtained  an 
injunction  to  stay  further  proceedings  on  this 


by-law,  on  the  ground  of  illegality.  The  pro- 
viso in  8.  2  of  the  Act,  under  which  the  town 
contended  that  the  by-law  was  authorized,  is: 
"  Provided  that  within  30  days  from  the  sanc- 
tion of  the  present  Act,  the  corporation  of 
the  Town  of  L6vis  furnishes  the  said  com- 
pany with  its  valid  guarantee  and  obligation 
to  pay  all  excess  over  $30,000  of  the  cost  of 
expropriation  for  the  right  of  way."  By  the 
Act  of  incorporation  or  the  Town  of  L^vis 
there  is  no  power  or  authority  in  the  corpora- 
tion to  give  such  guarantee.  The  statute  44 
&  45  Vict.  c.  40  was  passed  30th  June,  1881 ; 
and  the  by-law  forming  the  guarantee  on  27th 
July  following.  Held,  reversing  the  judgment 
appealed  from  (3  Dor.  Q.  B.  322)  and  re- 
storing the  judgment  of  the  Superior  Court 
(9  Q.  L.  R.  305),  that  the  statute  in  ques- 
tion did  not  authorize  the  corporation  to  im- 
pose burdens  upon  the  municipality  which 
were  not  authorized  either  by  their  Acts  of 
incorporation  or  other  special  legislative 
authority,  and  therefore  the  by-law  was  in- 
valid, and  the  injunction  must  be  sustained. 
(Ritchie,  C.J^  dubitante).  Quebec  Ware- 
house Co.  V.  Town  of  Levis,  xi.,  666. 

106.  By-law  —  Approval  by  ratepayers  — 
Consideration  by  council.] — It  would  appear 
that  upon  the  consideration  of  a  by-law,  after 
approval  by  ratepayers,  a  municipal  council 
is  not  merely  acting  in  a  ministerial  capacity 
but  may  refuse  to  sanction  the  by-law,  not- 
withstanding the  favourable  vote.  Canada 
Atlantic  Ry.  Co.  v.  City  of  Ottawa,  xii.,  365. 

107.  Powers  of  council  —  Market  by-law — 
Licenses  —  Sale  of  meat  —  Quantity  —  Time 
and  place.] — The  Municipal  Act  of  1883  s. 
503,  s.-s.  5,  empowers  the  council  of  a  muni- 
cipality to  regulate  the  place  and  manner  of 
selling  meat,  subject  to  restrictions  in  five 
next  preceding  sections.  Section  497  author- 
izes the  sale  after  certain  hours  at  places 
other  than  the  market  of  any  commodity 
which  has  been  offered  for  sale  in  the  market. 
Held,  affirming  the  judgment  appealed  from 
(15  Ont.  App.  R.  75),  Strong  and  Taschereau, 
JJ.,  dissenting,  that  by-law  No.  629  of  the 
City  of  Ottawa  requiring  everybody  offering 
fresh  meat  for  sale  in  the  city  to  take  out  a 
license,  and  providing  that  no  meat  should  be 
sold  in  any  place  except  the  stalls  of  the  dif- 
ferent city  markets,  was  a  valid  by-law  and 
within  the  power  of  the  city  council  to  pass. 
Held,  per  Strong  and  Taschereau,  JJ.,  that 
those  portions  of  the  by-law  fixing  the  places 
at  which  fresh  meat  should  be  sold  and  pro- 
hibiting its  sale  elsewhere,  are  ultra  vires  of 
the  city  council  uryder  the  said  sections  of  the 
Municipal  Act,  1883.  O'Meara  v.  City  of 
Ottawa,  xiv..  742. 

108.  Powers  —  Purchase  of  fire  apparatus 
— Resolution  of  council  —  Contract  under 
seal  —  By-law  —  Executory  contract  —  En- 
forcement —  R.  S.  O.  (1887)  c.  18i,  s,  480*1 
— Under  s.  480  of  the  Ontario  Municipal  Act, 
empowering  municipal  councils  to  purchase 
fire  apparatus,  the  defendant's  council  by 
resolution  authorized  the  fire  and  water  com- 
mittee to  ascertain  the  price  of  a  fire  engine, 
and  on  the  committee's  report  recommending 
the  purchase,  a  contract  was  entered  into  un- 
der the  corporate  seal  for  the  construction  of 
an  engine  and  hose  by  the  company.  No  by- 
law was  passed  authorizing  or  sanctioning  the, 
contract,  the  engine  was  built,  placed  in  the 
town   hall,  a  committee  appointed  to  engage 
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experts  to  test  it,  the  test  made  and  the  ex- 
perts reported  favourably,  but  the  council 
afterwards  passed  a  resolution  that  all  nego- 
tiations in  reference  to  the  purchase  be 
dropped  and  the  company  notified  to  remove 
the  engine.  Action  was  brought  for  the  con- 
tract price  of  the  engine  and  hose.  The  trial 
judge  found  that  the  engine  had  answered 
the  test  and  fulfilled  the  requirements  of  the 
contract,  but  held  that  the  contract  could  not 
be  enforced  for  want  of  a  by-law.  This  judg- 
ment was  affirmed  (20  O.  R.  411;  19  Ont. 
App.  R.  47).  Heldf  affirming  judgment  appealed 
from,  Gwynne,  J.,  dissenting,  that  the  engine 
not  having  been  accepted  by  the  corporation 
the  contract  was  not  executed ;  that  s.  282  of 
the  Municipal  Act  requires  all  powers  of  the 
corporation  to  be  exercised  by  by-law  unless 
otherwise  expressly  authorized  or  provided : 
that  the  authority  to  purchase  fire  apparatus 
is  expressly  given  to  municipal  corporations 
by  the  Act  and  is  a  power  to  be  exercised  by 
by  law  under  said  section,  and  the  contract  be- 
ing executory  the  want  of  a  by-law  was  a 
bar  to  the  action.  Bemardin  v.  North  Duffer- 
ffi  (19  Can.  S.  C.  R.  581)  distinguished. 
Held,  per  Gwynne,  J.  That  the  powers  to  be 
exercised  by  by-law  are  only  legislative 
powers  and  a  contract  such  as  that  in  ques- 
tion in  this  case  could  be  enforced  without 
a  by-law.  Waterous  Engine  Works  Co.  v. 
Town  of  Palmerston,  xxi.,  556. 

109.  Ontario  Municipal  Act  —  County  and 
municipal  bridges  —  Width  of  stream  — 
Freshets.'i-'By  R.  S.  O.  [1887]  c.  184,  s. 
532,  the  council  of  any  county  has  "exclus- 
ive jurisdiction  over  all  bridges  crossing 
streams  or  rivers  over  100  feet  in  width  with- 
in the  limits  of  any  incorporated  village  in 
the  county  and  connecting  any  main  highway 
leading  through  the  county,"  and  by  s.  534, 
the  county  council  is  obliged  to  erect  and 
maintain  bridges  on  rivers  and  streams  of  said 
width.  On  rivers  or  streams  100  feet  or  less 
in  width  the  bridges  are  under  the  jurisdiction 
of  the  respective  municipalities  through  which 
the  streams  flow.  Held,  reversing  the  decision 
appealed  from  (20  Ont.  App.  R.  1).  that  fhe 
width  of  a  river  at  the  leveb  attained  aftei 
heavy  rain,  and  freshets  each  year,  should  be 
taken  into  consideration  in  determining  the 
liability  under  the  Act ;  the  width  at  ordinar> 
high-water  mark  is  not  the  test  of  such  lia 
bility.  Village  of  New  Hamburg  v.  County  of 
Waterloo,  xxii.,  296. 

110.  Vancouver  City  charter  —  Right  to 
extend  streets  to  deep  water  —  Crossing  of 
railway  —  Jus  publicum  —  Implied  ewiinc- 
tion  by  statute  —  Injunction  —  Powers  of 
Canadian  Pacific  Ry.  Co.  to  take  and  use  fore- 
«*ore.  1— By  44  Vict.  c.  1.  s.  18  (D.),  the  Can. 
adian  Pacific  Ry.  Co.  **  have  the  right  to  take, 
use  and  hold  the  beach  and  land  below  high-  , 
water  mark,  in  any  stream,  lake,  navigable  i 
water,  gulf  or  sea,  in  so  far  as  the  same  shall 
be  vested  in  the  Crown,  and  shall  not  be 
required  by  the  Crown,  to  such  extent  as 
shall  be  required  by  the  company  for  its  rail- 
way and  other  works  as  shall  be  exhibited  by 
a  map  or  plan  thereof  deposited  in  the  office 
of  the  Minister  of  Railways."  By  the  Act 
of  the  Parliament  of  Canada,  50  &  51  Vict. 
C.  5(S,  8.  55,  the  location  of  the  com- 
pany's line  of  railway  between  Port  Moody 
and  the  City  of  Westminster,  including  the 
foreshore  of  Burrard  Inlet,  at  the  foot  of 
Grore  Avenue.  Vancouver  City,  was  ratified 
and  confirmed.     The  Act  of  incorporation  of 


the  City  of  Vancouver,  49  Vict.  c.  32,  s.  213 
(B.  C),  vests  in  the  city  all  streets,  high- 
ways, &c.,  and  in  1892  the  city  began  the 
construction  of  works  extending  from  the 
foot  of  Gore  Avenue  with  the  avowed  object 
of  cr(wsing  the  railway  track  at  a  level  and 
obtaining  access  to  the  harbour  at  deep  water. 
On  application  by  the  railway  company  for 
an  injunction  to  restrain  the  city  corporation 
from  proceeding  with  their  work  of  construc- 
tion, and  crossing  the  railway :  Held,  affirm- 
ing the  judgment  appealed  from  (2  B.  C.  Rep. 
306),  that  as  the  foreshore  forms  part  of  the 
land  required  by  the  railway  company,  as 
shewn  on  the  plan  deposited  in  the  office  of 
the  Minister  of  Railways,  the  jus  publicum 
to  get  access  to  and  fT(^n  the  water  at  the 
foot  of  Gore  Avenue  is  subordinate  to  the 
rights  given  to  the  railway  company  by  the 
DominioQ  statute  (44  Vict.  c.  1,  s.  18  a),  on 
the  said  foreshore,  and  therefore  the  injunc- 
tion was  proi)erly  granted.  City  of  Vancouver 
V.  Canadian  Pacific  Ry.  Co.,  xxiii.,  1. 

111.  Master  and  servant — hiring  of  person- 
al services  —  Appointment  of  officers  —  Sum- 
mary dismissal  without  notice — Difference  in 
English  and  French  versions  of  Montreal  City 
charter  —  '*  A  discretion  "  —  '*  At  pleasure."] 
—The  charter  of  Montreal,  1880  (52  Vict.  c.  79 

[Que.],  s.  79)  gives  power  to  the  city  council 
to  appoint  and  remove  such  officers  as  it  may 
deem  necessary  to  carry  into  execution  the 
powers  vested  in  it  by  the  charter,  the  French 
version  of  the  Act  stating  that  such  powers 
may  be  exercised  **  d  sa  discretion,"  while  the 
English  version  has  the  words  "af  its  pleas- 
ure" Held,  affirming  the  judgment  appealed 
from  (Q.  R.  6  Q.  B.  177),  that  notwithstand- 
ing the  apparent  difference  between  the  two 
versions  of  the  statute,  it  must  be  interpreted 
as  one  and  the  same  enactment  and  the  city 
council  was  thereby  given  full  and  unlimited 
power,  in  cases  where  the  engagement  has 
been  made  indefinitely  as  to  duration,  to  re- 
move officers  summarily  and  without  previous 
notice,  upon  payment  only  of  the  amount  of 
salary  accrued  to  such  officer  up  to  the  date 
of  such  dismissal.  Davis  v.  City  of  Montreal, 
xxvii..  539. 

112.  Inquiry  as  to  municipal  affairs  — 
County  Court  judge  —  Judicial  functions  — 
Inferior  tribunal— R.  8.  O.  {1887)  c.  18^, 
s.  Jftl. 

See  Prohibition,  1. 

113.  Licensing — Regulating  traders  —  Val- 
idity of  city  by-law. 

See  No.  48,  ante. 

114.  Repair  of  streets  —  Ice  accumulating 
on  sidewalk — Negligence. 

Sec  No.  142.  infra. 

115.  Statutable  duty  —  Line  of  street — Ob- 
struction of  show-window — Misfeasance. 

See  No.  171,  infra. 


10.  Expropriation. 

116.  Street  railway — By-law  —  Agreement 
— Notice  —  Municipal  ownership  —  Arbitra- 
tion.]— The  Quebec  Street  Railway  Company 
were  authorized  under  a  by;  law  of  the  City  of 
Quebec  and  an  agreement  in  pursuance  there- 
of to  construct  and  operate  In  streets  of  the 
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city  a  street  railway  for  40  years,  but  it  was 
also  provided  that  at  the  expiration  of  20 
years  (from  9th  February,  18G5)  the  cor- 
poration might,  after  six  months'  notice  to 
the  company,  to  be  given  within  the  twelve 
months  immediately  preceding  the  expiration 
of  the  20  years,  assume  the  ownership  of  the 
railway  upon  payment  of  its  valtie,  to  be  de- 
termined by  arbitration,  plus  ten  per  cent. 
Heldf  reversing  the  judgment  appealed  from 
(13  Q.  L.  R.  205),  Fournier,  J.,  dissecting, 
that  the  company  was  entitled  to  a  full  six 
months'  notice  prior  to  9th  February,  1885, 
to  be  given  within  the  twelve  months 
preceding  the  9th  February,  1885,  and 
thereiore  a  notice  given  in  November, 
1884,  to  the  company  that  the  corporation 
would  take  possession  of  the  railway  in  6 
months  thereafter  was  bad. — Per  Strong  and 
Henry,  JJ.  That  the  court  had  no  power  to 
appoint  an  arbitrator  or  valuator  to  make  the 
valuation  provided  for  by  the  agreement  after 
the  refusal  by  the  company  to  appoint  their 
arbitrator.  Fournier,  J.,  contra.  Quebec 
Street  Ry.  Co.  v.  City  of  Quebec,  xv.,  164. 

117.  Abandonment  of  expropriation  —  In- 
terference with  proprietary  rights  —  Servi- 
tude—Public  nulUty-'Arta.  406,  407,  507,  1053 
C,  C. — Eminent  domain.] — Where,  under  au- 
thority of  a  statute  authorizing  the  extension 
of  a'  street,  a  servitude  for  public  utility  was 
established  on  private  land  which  was  not  ex- 
propriated and  the  extension  was  subsequently 
abandoned,  the  owner  of  the  land  was  not,  in 
the  absence  of  any  statutory  authority  there- 
for, entitled  to  damages  for  loss  of  proprietary 
rights  while  the  servitude  existed.  Perrault 
V.  Gauthier  et  al.  (28  Can.  S.  C.  R.  241)  re- 
ferred to.  The  Chief  Justice  dissented.  Hoi- 
tester  v.  City  of  Montreal,  xxix.,  402. 

118.  Widening  street  —  Illegal  detention  of 
lands  —  Arbitrary  abandonment  of  expropria- 
tion proceedings — Damages — Costs.  ]  — Where 
the  owner  of  land  has  been  illegally  dispos- 
sessed, he  is  entitled  to  have  it  returned  to 
him  in  as  good  condition  as  when  it  was  taken 
and  in  the  same  state  and  also  to  damages 
equal  to  the  rents,  issues  and  profits  thereof 
during  the  period  of  illegal  detention.  (Q.  R. 
8  Q.  B.  534,  affirmed.)  City  of  Montreal  v. 
Hogan,  xxxi.,  1. 

118a.  Expropriation  of  lands — Damages  for 
use  of  rifle  range — Mode  of  assessment — Con- 
sulting valuation  rolls  —  Present  uses  —  Pro- 
spective value — Evidence. 

See  No.  10a,  ante. 
See  Expropriation  or  Lands,  8-20. 


11.  Libel. 

119.  Malice  —   Libellous  resolution — Sum- 
mary dismissal  of  municipal  official.] — A  re- 
solution by  which   a  municipal  council  sum- 
marily dismissed  an  official  without  any  previ- 
ous notice  recited   thnt  he  had   committed  a 
seriou.s  fault  by  makinp    unfounded    charges 
against    his   assistant:    that    he   was   charged 
with  negligence  toward.s  his  committee :   that 
he,   without   cause,    refused    to   recognize   his 
assistant,  and  by  his  conduct  tended  to  render  | 
the   administration    of    his   department    ineffi-  : 
cient.      No   malicious   motive    was   shewn    to  , 
have  actuated  the  coundl  in  passing  the  re-  I 
solution.     Held,   that    there   was   nothing   in  ' 


the  resolution  of  a  nature  to  injure  the  of- 
ficial character  or  reputation  of  the  official 
so  dismissed. — Judgment  appealed  from  (Q. 
R.  6  Q.  B.  177)  affirmed.  Davis  v.  City  of 
Montreal,  xxvii.,  539. 


12.  Liquor  Laws. 

120.  Canada  Temperance  Act  —  Applica- 
tion of  fines — Incorporated  town — Separation 
from  county  for  municipal  purposes.] — By  or- 
der of  the  Governor-General-in-Council,  29th 
September,  1886,  it  is  provided  that  *'  all  fines, 
penalties  or  forfeitures  recovered  or  enforced 
under  the  Canada  Temperance  Act,  1878,  and 
amendments  thereto,  within  any  city  or  county 
or  any  incorporated  town  separated  for  muni- 
cipal purposes  from  the  county  .  .  .  shall 
be  paid  to  the  treasurer  of  the  city,  incorpor- 
ated town  or  county,"  &c.  ffeW,  reversing  the 
decision  appealed  from  (32  N.  B.  Rep.  292), 
King,  J.,  dissenting,  that  to  come  within  the 
terms  of  this  order  an  incorporated  town  need 
not  be  separated  from  the  county  for  all  pur- 
poses; it  includes  any  town  having  municipal 
self-government  even  though  it  contributes  to 
the  expense  of  keeping  up  certain  institutions 
in  the  county.  Town  of  St.  Stephen  v.  County 
of  Charlotte,  xxiv.,  329. 

121.  Liquor  laws  —  Action  —  Discretion 
of  members  of  counoU  —  Refused  to  confirm 
certificate  —  Liability  of  corporation.] — In  an 
action  against  a  munidpal  corporation  for 
damages  claimed  on  account  of  the  council  of 
the  municipality  having,  as  alleged,  illegally 
refused  to  confirm  a  certificate  to  enable  the 
plaintiff  to  obtain  a  license  for  the  sale  of 
liquor  in  his  hotel :  Held,  affirming  the  judg- 
ment appealed  from  (Q.  R.  8  Q.  B.  276), 
that  the  municipal  council  had  a  discretion 
under  the  provisions  of  the  *'  Quebec  License 
Law,"  R.  S.  Q.  art.  839,  to  be  exercised  in 
the  matter  of  the  confirmation  ^  of  such  cer- 
tificates for  the  exercise  of  which  no  action 
could  lie,  and.  further,  that  even  if  the  mem- 
bers of  the  council  had  acted  maliciously  in 
refusing  to  confirm  the  certificate  there  could 
not  be  on  that  account  any  right  of  action 
for  damages  against  the  corporation.  Beach 
V.  Township  of  Stanstead,  xxix.,  736. 

122.  Legislative  jurisdiction  —  City  charier 
—Sale  of  liquors  —  20  Vict.  c.  129  (Can.)  — 
B.  N.  A.  Act  (1867)  s.  91—38  Vict.  c.  76 
(Que.)— 41  Vict.  c.  3  (Que.)— By-law. 

See  Liquor  Laws,  3. 

123.  Sale  of  liquor  —  Local  option  —  53 
Vict.  c.  56,  s.  18  iO.)—54  Vict.  c.  46  {O.)  — 
Powers  of  local  Legislature. 

See  Constitutional  Law,  45. 

And  see  Liquor  Laws,  13-21. 


13.  Local  Improvements. 

124.  Special  tax  —  Ex  post  facto  legisla 
tion  —  y^arranty.] — Assessment  rolls  were 
made  by  the  City  of  Montreal  under  27  & 
28  Vict.  c.  60  and  29  &  30  Vict.  c.  56,  ap- 
portioning the  cost  of  certain  local  improve- 
ments on  lands  benefited  thereby.  One  of 
the  rolls  was  set  aside  as  null  and  the  other 
was  lost.  The  corporation  obtained  power 
from  the  Legislature  by  two  special  Acts  to 
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make  new  rolls,  but  in  the  meantime  the  pro- 
perty in  question  had  been  sold  and  conveyed 
by  a  deed  with  warranty  containing  a  declara- 
tion that  all  taxes,  both  special  and  general, 
had  been  paid.  New  rolls  were  subsequently 
made  assessing  the  lands  for  the  same  im- 
provements and  the  purchaser  paid  the  taxes 
and  brought  action  against  the  vendor  to  re- 
cover the  amounts  so  paid.  Held,  aflSrming 
the  judgment  appealed  from  (20  U.  L.  452), 
Owynne,  J.,  dissenting,  that  as  two  taxes 
could  not  both  exist  for  the  same  purpose  at 
the  same  time,  and  the  rolls  made  after  the 
sale  were  therefore  the  only  rolls  in  force,'  no 
taxes  for  the  local  improvements  had  been 
legally  imposed  till  after  the  vendor  had  be- 
come owner  of  the  lands,  and  that  the  war- 
ranty and  declaration  by  the  vendor  did  not 
oblige  her  to  reimburse  the  purchaser  for  the 
payment  of  the  special  taxes  apportioned 
against  the  lands  subsequent  to  the  sale. 
Banque  ViUe  Marie  v.  Morrison,  xxv.,  289. 

125.  Repair  of  Bireets  —  Pavements  —  As- 
sessment of  owners  —  Double  tarnation  —  2^ 
Tict.  c.  S9  (N.  S.)--6S  Vict.  o.  60,  s,  U  (N, 
8.)]— By  63  Vict.  c.  60,  s.  14  (N.  S.),  the 
City  of  Halifax  was  authorized  to  borrow 
money  for  paving  sidewalks  with  concrete  or 
other  permanent  material,  one-half  the  cost  to 
be  a  charge  against  the  owners  of  the  respec- 
tive properties  in  front  of  which  the  work 
should  be  done  and  to  be  a  fii'st  lien  on  such 
properties.  A  concrete  sidewalk  was  laid  un- 
der authority  of  this  statute,  in  front  of  L.'s 
property,  and  he  refused  to  pay  half  the  cost 
on  the  ground  that  his  predecessor  in  title  had, 
in  1867,  under  24  Vict.  c.  39,  furnished  mate- 
rial to  construct  a  brick  sidewalk  in  front  of 
the  same  property  and  that  it  would  be  impos- 
ing a  double  tax  on  the  property  if  he  had  to 
pay  for  the  concrete  walk  as  well.  Held,  re- 
versing the  judgment  appealed  from  (2b  N. 
S.  Hep.  2(58),  that  tl^ere  was  nothing  dubious 
or  uncertain  in  the  Act  under  which  the  con- 
crete sidewalk  was  laid ;  that  it  authorized  no 
exception  in  favour  of  property  owners  who 
had  contributed  to  the  cost  of  sidewalks  laid 
under  the  Act  of  1861;  and  that  to  be  called 
upon  to  pay.  half  the  cost  of  a  concrete  side- 
walk in  1891  would  not  be  paying  twice  for 
the  same  thing  because  in  1867  the  property 
had  contributed  bricks  to  construct  a  sidewalk 
which,  in  1891,  had  become  worn  out,  useless 
and  dangerous.  City  of  Halifax  v.  lAthgou), 
xxvi.,  886, 

126.  By-law  —  Assessment — Local  improve- 
ments— Agreement  with  owners — Construction 
of  subway — Benefit  of  lands.^ — An  agreement 
was  made  by  the  City  of  Toronto  with  a  rail- 
way company  and  other  property  owners  for 
the  construction  of  a  subway  under  the  rail- 
way tracks  ordered  by  the  Railway  Committee 
of  the  Privy  Council,  the  cost  to  be  appor- 
tioned between  the  parties  to  the  agreement. 
In  connection  with  the  work  a  roadway  had 
to  be  made,  running  east  of  King  street  to  the 
limit  of  the  subway,  the  street  being  lowered 
in  front  of  the  company's  lands,  which  wei'e  to 
some  extent  cut  off  from  frontages  abutting  on 
streets  as  before ;  a  retaining  wall  was  also 
found  necessary.  By  the  agreement  the  com- 
pany abandoned  all  claims  to  damages  for  in- 
jury to  its  lands  by  construction  of  the  works. 
The  city  passed  a  by-law  assessing  on  the 
<?ompany  its  portion  of  the  cost  of  the  road- 
way as  a  local  improvement,  the  greater  part 
of  the  property  so  assessed  being  on  the  ap- 
proach to  the  subway.     Held,  that  to  the  ex- 


tent to  which  the  lands  of  the  company  were 
cut  off  from  the  portions  thereof  abutting  on* 
the  street,  as  before  the  work,  was  an  injury 
and  not  a  benefit  to  such  lands  and 
therefore  not  within  the  clauses  of  the 
Municipal  Act  as  to  local  improvements; 
that  as  to  the  length  of  the  retaining  wall 
the  work  was  necessary  for  the  construction 
of  the  subway,  anid  not  assessable;  and 
that  the  greater  part  of  the  work,  whether  or 
not  absolutely  necessary  for  the  construction 
of  the  subway,  was  done  by  the  corpora- 
tion under  the  advice  of  its  engineer  as  the 
best  mode  of  constructing  a  public  work  in 
the  interest  of  the  public,  and  not  as  a  local 
improvement.  Held,  further,  that  as  the  by- 
law had  to  be  quashed  as  to  three-fourths  of 
the  work  affected,  it  Could  not  be  maintained 
as  to  the  residue  which  might  have  been  as- 
sessable as  a  local  improvement  If  It  had  not 
been  coupled  with  work  not  so  assessable. — 
Notice  to  a  property  owner  of  assessment  for 
local  improvements  under  s.  622  of  the  Muni- 
cipal Act  cannot  be  proved  by  an  affidavit  that 
a  notice  in  the  usual  form  was  mailed  to  the 
owner;  the  court  must,  upon  view  of  the  no- 
tice itself,  decide  whether  or  not  it  complied 
with  the  requirements  of  the  Act.  Judgment 
appealed  from  (23  Ont.  App.  R.  250)  af- 
firmed. City  of  Toronto  v.  Canadian  Pacific 
Ry,  Co.,  xxvi.,  682. 

127.  Appeal  —  Jurisdiction — Expropriation 
of  lands — Assessments  —  Local  improvements 
— Future  rights — Title  to  lands  and  tenements 
— -B.  8.  C.  c.  135,  s,  29  (b);  56  Vict.  c.  29, 
s.  1  (D.)]  —  A  by-law  was  passed  for  the 
widening  of  a  portion  of  a  street  up  to  a 
homologated  line  and  the  necessary  expropri- 
ations. Assessments  for  the  expropriations 
for  certain  years  having  been  made  whereby 
proprietors  of  a  part  of  the  street  were  re- 
lieved from  contributing  any  proportion  to  the 
cost,  thereby  increasing  the  burden  of  assess- 
ment on  the  properties  actually  assessed,  the 
owners  of  these  properties  sought  to  set  aside 
the  assessments.  The  Queen's  Bench  affirmed 
a  judgment  dismissing  the  action.  Held,  that 
as  the  effect  of  the  judgment  sought  to  be  ap- 
pealed from  would  be  to  increase  the  burden 
of  assessment  not  only  for  the  expropriations 
then  made,  but  also  for  expropriations  which 
would  have  to  be  made  in  the  future,  the  judg- 
ment was  one  from  which  an  appeal  would  lie, 
the  matter  in  controversy  coming  within  the 
meaning  of  the  words  "  and  other  matters  or 
things  where  the  rights  in  future  might  be 
bound,"  contained  in  s.-s.  (b),  of  s.  29  Su- 
preme and  Exchequer  Courts  Act,  as  amended 
by  56  Vict.  c.  29,  s.  1.— (See  Q.  R.  6  Q.  B. 
107.)  Stevenson  v.  City  of  Montreal,  xxvii., 
187. 

128.  Expropriation  —  Widening  streets  — 
Excessive  valuation  —  Assessment  —  Setting 
aside  roll— 52  Vict.  c.  19,  s.  228  (Q.)]— Land 
forming  part  of  lot  No.  32  was  benefited  by 
the  widening  of  St.  Nicholas  street  in  Mon- 
treal, on  which  it  fronted.  The  expropriation 
commissioners,  in  error,  supposed  that  the 
whole  lot  32  (including  the  river  front  in  rear 
owned  by  another  person),  was  liable  to  be 
charged  for  the  improvement,  and  placed  it  on 
the  assessment  roll  providing  for  tlie  expense 
of  enlarging  the  street,  basing  the  amount 
c'harped  against  it  upon  the  valuation  of  the 
whole  lot.  Afterwards,  becoming  aware  of 
their  mistake,  instead  of  preparing  a  new  roll 
to  equalize  the  assessments  on  the  lands  bene- 
fited,  they   imposed   the  whole  sum   thus  as- 
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aessed  upon  the  part  of  lot  32  fronting  on  St. 
Nicholas  street,  and,  in  order  to  make  it  bear 
snch  an  assessment,  gave  it  an  excessive  valua- 
tion. The  Queen's  Bench  reversed  the  Supe- 
rior Court,  and  held,  that  the  expropriation 
commissioners  had  proceeded  illegally  in  mak- 
ing the  assessment,  thereby  causing  grave  in- 
justice to  the  owner  of  the  land  in  question, 
and  annulled  and  set  aside  the  assessment 
roll.  —  On  appeal  to  the  Supreme  Court  of 
Canada,  after  hearing  counsel  for  the  appel- 
lant, and  without  calling  upon  cfounsel  for  the 
respondent,  the  court  dismissed  the  appeal, 
and  affirmed  the  judgment  appealed  from  (Q. 
R.  7  Q.  B.  214.)  City  of  Montreal  v.  Ram- 
say, xxix.,  298. 

129.  Assessment  —  Montreal  harbour  im- 
provements —  Widening  streets — Construction 
of  statute— 67  Vict.  c.  57  (Que.)— 52  Vict, 
c.  79,  s.  1S9  {Que.)]— A  by-law  passed  in  1889 
under  the  Quebec  statute,  52  Vict.  c.  79,  s. 
139,  provided  for  a  special  loan  in  aid  of  the 
Moat  real  harbour  improvements,  and  appro- 
priated $163,750  thereof  for  the  construction 
of  a  tunnel  with  approaches,  as  shewn  on  a 
plan  annexed,  from  Craig  street,  in  a  line 
with  Beaudry  street,  to  the  tunnel,  passing  by 
the  side  of  W.'s  land,  and  subsequently  a  re- 
solution was  passed  to  open,  alongside  the 
open-cut  approach,  a  high  level  roadway,  to 
give  communication  from  Craig  street  to  Notre 
Dame  street,  on  the  surface  of  the  ground. 
These  works  constituted,  in  fact,  an  extension 
of  Beaudry  street,  from  the  line  of  Craig 
street,  77  feet  in  width,  of  which  42  feet  con- 
stituted an  open-cut  approach  to  the  tunnel 
and  the  remainder,  the  high  level  roadway,  as 
shewn  on  the  plans,  this  prolongation  being 
42  feet  wider  than  Beaudry  street.  The  reso- 
lution provided  that  a  portion  of  the  expense 
should  be  paid  by  the  parties  interested  and 
benefited  as  for  local  improvements  made  by 
the  "  widening  "  of  Beaudry  street.  Upon 
proceedings  to  quash  the  assessment,  the  Su- 
perior Court  held  that  it  was  authorized  and 
legalized  as  an  **  existing  roll,"  by  the  Act  57 
Vict.  a.  57.  s  1  (Que.),  and  this  judgment 
was  affirmed  by  the  Court  of  Review.  Hel^, 
reversing  the  decision  of  both  courts  below, 
that  notwithstanding  the  reference  therein  to 
"existing  rolls,"  the  application  of  the  latter 
Act  should  be  restricted  to  the  cost  of  the 
"  widening  "  only  of  the  streets  therein  named 
in  cases  where  there  were,  at  the  time  of  its 
enactment,  existing  rolls  prepared  by  the  com- 
missioners fixing  the  limits  for  that  purpose, 
and  these  words  could  not  have  the  effect  of 
extending  the  nature  and  character  of  such 
works  so  as  to  include  works  manifestly  form- 
ing part  of  the  harbour  improvement  scheme 
and  chargeable  against  the  special  loan. 
White  V.  City  of  Montreal,  xxix.,  677. 

130.  Expropriation — Assessment — Local  im- 
provement— Rating  in  proportion  to  henefit — 
Trivial  objections  first  taken  in  appeal  —  52 
Vict.  c.  79,  ss.  209,  21S.  2kS  (Que.)— 54  Vict, 
c.  78,  s.  2  (Que.)— 55  d  56  Vict.  c.  W,  s.  22 
(Que.)  —  57  Vict.  c.  57  (Que.)}  —  Where  a 
statute  for  the  widening  of  a  street  directs 
that  part  of  the  cost  shall  be  paid  by  the 
owners  of  property  bordering  on  the  street, 
the  apportionment  of  the  tax  should  be  made 
upon  a  consideration  of  the  enhancement  in 
value  accruing  to  such  properties  respectively 
and  the  rate  levied  in  proportion  to  the  spe- 
cial benefit  each  parrel  has  derived  from  the 
local  improvement. — ^Where  an  assessment  roll 
covering  over  half  a  million  dollars  has  been 


duly  confirmed  without  objection  on  the  part 
of  a  ratepayer  that  his  property  has  been  too 
highly  assessed  by  a  comparatively  trivial 
amount,  he  cannot  be  permitted  afterwards  to 
urge  that  objection  before  the  courts  upon  an 
application  to  have  the  assessment  roll  set 
aside.  Judgment  appealed  from  (Q.  R.  9  Q. 
B.  142)  reversed;  judgment  of  the  Superior 
Court  (Q.  R.  15  S.  C.  43)  restored;  Gwynne, 
J.,  dissenting.  City  of  Montreal  v.  Belanger, 
XXX.,  574. 

131.  Montreal  City  charter  —  Local  im- 
provements —  Expropriation  for  widening 
street — Action  for  indemnity — 52  Vict.  c.  79 
(Que.)— 54  Vict.  c.  78  (Que.)— 59  Vict.  c.  49 
(Que.) — Assessment  of  damages.]  —  Where 
the  City  of  Montreal,  un'der  the  provisions  of 
52  Vict.  c.  79,  s.  213,  took  possession  of  land, 
for  street  widening,  in  October,  1895,  under 
agreement  with  the  owner,  the  fact  that  the 
price  to  be  paid  remained  subject  to  being 
fixed  by  commissioners  to  be  appointed  under 
the  statute  was  not  inconsistent  with  the 
validity  of  the  cession  of  the  land  so  effected 
and,  notwithstanding  the  subsequent  amend- 
ment of  the  statute  in  December  of  that  year, 
by  59  Vict.  c.  49,  s.  17,  the  city  was  bound, 
within  a  reasonable  time,  to  apply  to  the 
court  for  the  appointment  of  commissioners 
to  fix  the  amount  of  the  indemnity  to  be  paid, 
to  levy  assessments  therefor  and  to  pay  over 
the  same  to  the  owner,  and,  having  failed  to 
do  so,  the  owner  had  a  right  ot  action  to  re- 
cover indemnity  for  his  land  so  taken.  Hogan 
V.  City  of  Montreal  (31  Can.  S.  O.  R.  1)  dis- 
tinguished. —  The  assessment  of  damages  by 
taking  the  average  of  estimates  of  the  wit- 
nesses examined  is  wrong  in  principle.  Grand 
Trunk  Ry.  Co.  v.  Coupal  (28  Can.  S.  C.  R. 
531)  followed.  Fairman  v.  City  of  Montreal, 
xxxi,,  210. 

132.  Local  improvements  —  35  Vict.  c.  51, 
s.  192  (Que.)  — Notice  —  Payment  of  invMd 
assessment — Error  of  law — Condictio  indehiti 
— Proof — Frontage  tax — RipHition  de  Vindu 
— Error  of  law  —  Onus  prohandi  —  Quashing 
roW.]— Under  37  Vict.  c.  51,  s.  192,  the  coun- 
cil  of  the  City  of  Montreal,  by  resolution, 
adopted  a  report  recommending  the  construc- 
tion of  permanent  sidewalks,  with  estimates 
indicating  the  quality  and  approximate  cost 
of  the  work.  The  city,  in  18t7,  caused  the 
sidewalks  to  be  made,  and  assessed  the  cost 
according  to  frontage  upon  the  proprietors  on 
each  side  of  the  streets,  and  a  statement  to  be 
deposited  with  the  treasurer  for  collection.  B., 
an  owner  of  real  estate  on  these  streets,  did 
not  object  to  the  construction  of  the  new  side- 
walk. On  the  3rd  December,  1877,  a  few  days 
after  receiving  a  notice  to  pay  within  fifteen 
days  Certain  sums,  in  default  whereof  execu- 
tion would  issue,  she  paid,  without  protest. 
$946.25 ;  on  the  29th  October,  1878,  she  paid 
a  further  sum  of  $438.90,  and  on  the  14th 
November.  1878,  without  notice,  paid  $700  on 
account  of  1877  assessment.  She  afterwards 
sued  the  city,  to  recover  the  said  sums  as  paid 
in  efror.  believing  the  said  assessment  valid. 
Held,  affirming  the  judgment  of  the  court  be- 
low, Henry  and  Gwynne,  JJ.,  dissenting,  that 
B.  had  failed,  both  in  her  allegations  and 
proof,  to  make  out  a  case  for  the  recovery  of 
the  assessment  paid,  either  as  a  voluntary  pay- 
ment in  ignorance  of  its  illegality  or  as  a 
constrained  payment  of  an  illegal  tax,  and  that 
mere  irregularities  in  the  mode  of  proceeding 
to  the  assessment,  although  they  might,  in  a 
proper  proceeding,  have  entitled  the  ratepayen 


897 


MUNICIPAL   COEPOEATIONS. 


898 


to  have  had  the  assessment  quashed,  did  not 
now  entitle  her  to  recfover  the  amount  back 
as  a  payment  of  a  void  assessment  illegally 
extorted.  2.  That  the  city  council,  in  laying 
pavements  in  parts  of  the  city  only,  the  cost 
of  which  was  to  be  paid  by  assessment  accord- 
ing to  the  frontage  of  the  respective  properties, 
and  not  in  proportion  to  the  cost  of  the  part 
laid  opposite  each  property,  were  acting  within 
the  scope  of  the  power  conferred  upon  them 
by  37  Vict.,  c.  51,  s.  192.  3.  That  the  objec- 
tion founded  on  the  invalidity  of  the  assess- 
ment for  want  of  notice,  not  having  been  al- 
leged nor  relied  on  at  the  trial  of  the  case, 
was  irrelevant  on  this  appeal.  Bain  v.  City 
of  Montreal,  viii.,  252. 

133.  By-law — Road  repairs — Charge  affect- 
ing  future  rights — Jurisdiction, 

See  Affeal,  43. 

134.  Notice  of  assessment  for  local  improve- 
men* — Variation  of  terms  hy  hy-law — Quash- 
ing hy-law. 

See  No.  43,  ante, 

135.  Highway  —  Prvoate  way  —  Widening 
streets — Special  assessments — Res  judicata. 

See  Res  Judicata,  13. 

136.  Bp-law — Widening  streets — Ewproprir 
ation — Tttle  to  lands. 

See  Afpeax,  75. 

137.  Construction  of  sidewalk — Trespass — 
Action  en  homage — Petitory  action — Amend- 
ment of  pleadings — Practice  —  Ceasing  litiga- 
tionn-R.  S,  0.  c.  1S5,  s.  65. 

See  Action,  171. 


14.  Monopoly. 

138.  Construction  of  statute — By-law — Ex- 
cHusfve  right — Statute  confirming — Extension 
of  prwtie^e— ^  Vict.  c.  79,  ».  5  (Que.)—0. 
8.  C,  c.  &.]— In  1881  the  City  of  St  Hya- 
cinthe,  by  by-law,  granted  to  a  company  in- 
corporated under  a  general  Act  (C.  S.  C.  c. 
65),  the  exclusive  privilege  for  25  years  of 
manufacturing  and  selling  gas  in  said  city, 
and  in  1882  said  company  obtained  a  special 
Act  of  incorporation  (45  Vict.  c.  79  Que.), 
s.  5  of  which  provided  that  "all  the  powers 
and  privileges  conferred  upon  the  said  com- 
pany, as  organized  under  the  said  general 
Act,  either  by  the  terms  of  the  Act  itself  or 
by  resolution,  by-law  or  agreement  of  the  said 
City  of  St.  Hyacinthe,  are  hereby  reaffirmed 
and  confirmed  to  the  company  as  incorporated 
under  the  present  Act,  including  their  right 
to  break  up,  &c.,  the  streets  .  .  .  and  in 
addition  it  shall  be  lawful  for  the  company, 
in  substitution  for  gas  or  in  connection  there- 
with, or  in  addition  thereto^  to  manufacture, 
use  and  sell  electric,  galvanic  or  other  artifi- 
cial light,  and  to  manufacture,  store  and  sell 
heat  and  motive  power  derived  either  from  gas 
or  otherwise,  and  to  convey  the  same  by 
pipes  or  wires,  with  the  same  privilege,  and 
subject  to  the  same  liabilities,  as  are  ap- 
plicable to  the  manufacture,  use  and  disposal 
of  illuminating  gas  under  the  provisions  of 
this  Act."  Held,  affirming  the  dedsion  ap- 
pealed from,  that  the  above  section  did  not 
give  the  company  the  exclusive  right  for  25 
years  to  manufacture  and  sell  electric  light; 
that  the  right  to  make  and  sell  electric  light 
8.  C.  D.— 29 


with  the  same  privilege  as  was  applicable  to 
gas  did  not  confer  such  monopoly,  but  gave  a 
new  privilege  as  to  electricity  entirely  uncon- 
nected with  the  former  purposes  of  the  com- 
pany ;  and  that  the  word  **  privilege "  there 
used  could  be  referred  to  the  right  to  break  up 
streets  and  should  not,  therefore,  be  construed 
to  mean  the  exclusive  privilege  claimed. — Held, 
also,  that  it  was  a  private  Act  notwithstand- 
ing it  contained  a  clause  declaring  it  to  be  a 
public  Act,  and  the  dty  was  not  a  party  nor 
had  it  in  any  way  assented  to  it ;  and  that,  in 
construing  the  Act,  the  court  would  treat  it  as 
a  contract  between  the  promoters  and  the  legis- 
lature and  apply  the  maxim  verba  fortius  acci- 
piunter  contra  proferentem  especially  where 
exorbitant  powers  are  conferred.  Compagnie 
pour  VEclairage  au  Gaz  de  St.  Hyatcinthe  v. 
Compagnie  des  Pouvoirs  Hydrauliques  de  St. 
Hyacinthe,  xxv.,  168. 


15.  Negligence. 

139.  Highway  —  Level  crossing  —  Negli- 
gence.]— It  is  not  actionable  negligence  on  the 
part  of  a  municipal  corporation  to  construct 
a  sidewalk,  crossing  at  a  level  of  four  inches 
above  the  grade  of  the  street.  (1  O.  R.  26 
reversed;  Strong  and  Fournier,  JJ.,  dissent- 
ing.)    City  of  London  v.  Goldsmith,  xvi.,  231. 

140.  Duty  to  light  streets  —  Negligence  — 
Obstruction  on  sidewalk  —  Position  of  hy- 
drant.]— L.  walking  on  the  sidewalk  at  night 
in  the  darkness  fell  over  a  hydrant  and  was 
injured.  In  an  action  for  damages  it  was 
shewn  that  there  was  7  or  8  feet  between  the 
hydrant  and  the  inner  line  of  the  sidewalk, 
and  that  L.  was  aware  of  the  position  of  the 
hydrant  and  acfcustomed  to  walk  on  said 
street.  The  statutes  do  not  oblige  the  coun- 
cil to  light  the  streets  but  authorize  contracts 
for  that  purpose.  At  that  time  the  city  was 
lighted  by  electricity  by  a  contractor.  The 
evidence  shewed  that  it  was  not  possible  to 
prevent  a  single  lamp  or  a  batch  of  lamps 
going  out  at  times.  Held,  reversing  the  judg- 
ment appealed  from  (24  N.  S.  Rep.  1) ,  Strong 
and  Taschereau,  J  J.,  dissenting,  that  the  city 
was  not  under  any  statutory  duty  to  light  the 
streets,  that  the  relation  between  it  and  the 
contractor  was  not  that  of  master  and  servant, 
Dor  of  principal  and  agent,  but  that  of  em- 
ployer and  independent  contractor,  and  the 
corporation  was  not  liable  for  negligence  in 
the  performance  of  the  service;  that  neither 
the  position  of  the  hydrant  nor  the  flickering 
and  going  out  of  lights  was,  in  itself,  evidence 
of  negligence  in  the  corporation  and  that  L. 
could  have  avoided  the  accident  by  the  exer- 
cise of  reasonable  care.  City  of  Halifax  v. 
Lordly,  xx.,  505. 

I  141.  Highways — Control  over  streets  —  Re- 
pair of  sidewalk — Negligence — Notice  of  ac- 
tionr—Pleading—S4  Vict.  c.  11  {N.  B.)—25 
Vict.  c.  16  {N.  B.)]— The  Act  34  Vict.  c.  11 
(N.  B.)  gave  a  town  council  exclusive  man- 
agement and  control  over  the  streets,  and  re- 
pairing the  same,  and  by  s.  84  the  provisions 
of  25  Vict.  C.  16  and  amending  Acts,  relating 
to  highways,  applied  to  said  town  and  the 
powers,  rights,  and  immunities  vested  in  com- 
missioners of  roads  declared  to  be  vested  in 
the  council.  No  action  could  be  brought  against 
a  commissioner  of  roads  unless  within  three 
months  after  the  act  committed,  and  on 
one    month's    previous    notice    in    writing. — 
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An  action  was  brought  by  C.  for  injuries 
sustained  by  stepping  on  a  rotten  plank 
on  a  sidewalk  and  breaking  his  leg.  More 
than  a  month  before  action  plaintiiTs  solicitor 
wrote  to  the  council  notifying  them  of  the  in- 
juries to  plaintiff,  and  his  intention  to  claim 
damages,  and  that  the  notice  was  given  so 
that  inquiry  might  be  made  and  such  damages 
paid.  Except  this  no  notice  of  action  was 
given,  but  want  of  notice  was  not  pleaded. 
The  jury  found  that  the  plank  was  within  the 
line  of  the  street,  and  that  the  council  had 
invited  the  public  to  use  the  sidewalk.  Held, 
affirming  the  judgment  appealed  from  (29  N. 
B.  Rep.  311;  30  N.  B.  Kep.  492),  Strong,  J., 
dissenting,  that  the  city  was  liable  to  C  for 
the  injuries  so  sustained. — Per  Ritchie,  C.J., 
and  Strong,  J.,  that  the  letter  was  not  a  suffi- 
cient notice  of  action  under  the  statute. — Per 
Ritchie,  C.J.  If  notice  of  action  was  neces- 
sary, the  want  of  it  could  not  be  relied  on  as 
a  defence  without  being  pleaded. — Per  Tas- 
chereau,  Gwynne  and  Patterson,  J  J.  Notice 
was  not  necessary;  the  liability  did  not  de- 
pend on  34  Vict.  c.  11,  s.  84,  but  on  the  duty 
imposed  to  keep  the  streets  in  repair^  and  that 
the  only  privilege  or  immunity  of  commission- 
ers of  roads  was  exemption  from  the  perform- 
ance of  statute  labour. — Per  Strong,  J.  One 
d>t  the  **  immunities  '*  vested  in  the  council, 
was  exemption  from  action  without  prior  no- 
tic*e,  and,  no  notice  having  been  given,  G. 
wcould  not  recover.  City  of  iSt.  John  v.  Chris- 
tic,  xxi.,  1. 

142.  Negligence — Repair  of  street  —  Accu- 
jnulation  of  ice  —  Defective  sideicalk.]  —  D. 
i)rought  an  action  for  damages  against  the 
corporation  of  the  Town  of  C,  for  injuries 
unstained  by  falling  on  a  sidewalk  where  ice 
had  formed  and  been  allowed  to  remain  for  a 
length  of  time.  Held,  affirming  the  judgment 
.appealed  from  (21  Ont.  App.  R.  279), 
(Gwynne,  J.,  dissenting,  that  as  the  evidence 
At  the  trial  of  the  action  shewed  that  the  side- 
walk, either  from  improper  construction  or 
from  age  and  long  use.  had  sunk  down  so  as 
to  allow  water  to  accumulate  upon  it,  whereby 
the  ice  causing  the  accident  was  formed,  the 
corporation  was  liable.  Held,  per  Tascrhe- 
reau,  J.,  allowing  the  ice  to  form  and  remain 
on  the  street  was  a  breach  of  the  statutory 
duty  to  keep  the  streets  in  repair,  for  which 
the  corporation  was  liable.  Town  of  Com- 
foall  V.  Durochie,  xxiv.,  301. 

143.  Repair  of  streets  —  lAahility  for  non- 
feasance.]— In  the  absence  of  a  statute  im- 
posing liability  for  negligence  or  non-feasance 
H  municipal  corporation  is  not  liable  in  dam- 
ages for  injury  caused  to  a  citizen  by  reason 
pf  a  sidewalk  having  been  raised  to  a  higher 
level  than  a  private  way  or  having  been  al- 
lowed to  get  out  of  repair.  Municipality  of 
Pictou  v.  Geldert  ([1893]  A.  C.  524),  and 
The  Town  of  iSydncy  v.  Bourke  ([1895]  A.  G. 
433)  followed.— -Judgment  appealed  from  (33 
^\  B.  Rep.  131 )  reversed.  City  of  Saint  John 
v.  Campbell,  xxvi.,  1. 

144.  'Scgligcnce — Snoic  and  ice  on  sidewalks 
1 — By-law — Construction  of  statute — 55  Vict, 
c.  Ji2,  s.  531—57  Vict.  c.  50,  s.  i:^— Finding  of 
jury — yoticc] — A  by-law  of  the  City  of  King- 
ston requires  frontagers  to  remove  snow^  from 
the  sidewalks.  The  effect  of  its  being  com- 
plied with  was  to  allow  the  snow  to  remain 
on  the  crossings  which  therefore  became  high- 
or  than  the  sidewalks  and,,  when  pressed  down 
by  traffic,  an  incline  more  or  less  steep  was 


formed  at  the  ends  of  the  crossings.  A  young 
ladv  slipped  and  fell  on  one  of  these  inclines, 
and  being  injured  asked  damages  against  the 
city  and  obtained  a  verdict.  The  Municipal 
Act  of  Ontario  makes  a  corporation,  if  guilty 
of  gross  negligence,  liable  for  accidents  result- 
ing from  snow  and  ice  on  sidewalks ;  notice  of 
action  in  such  case  must  be  given  but  may  be 
dispensed  with  on  the  trial  if  the  court  is  of 
I  opinion  that  there  was  reasonable  excuse  for 
I  the  want  of  it  and  that  the  corporation  has 
not  been  prejudiced  in  its  defence.  Held,  af- 
firming the  decision  appealed  from  (23  Ont 
App.  R.  406),  Gwynne,  J.,  dissenting,  that 
there  was  sufficient  evidence  to  justify  the 
finding  that  the  corporation  had  not  fulfilled 
its  statutory  obligation  to  keep  the  streets  and 
sidewalks  in  repair ;  Cornwall  v.  Durochie  (24 
Can.  S.  C.  R.  301)  followed;  that  it  was  no 
excuse  that  the  difference  in  level  between  the 
sidewalk  and  crossing  was  due  to  observance 
of  the  by-law ;  that  a  crossing  may  be  regard- 
ed as  part  of  the  adjoining  sidewalk  for  the 
purpose  of  the  Act;  that  "gross  negligence" 
in  the  Act  means  very  great  negligence,  of 
which  the  jury  found  the  corporation  guilty; 
and  that  an  appellate  court  would  not  inter- 
fere with  the  discretion  of  the  trial  judge  in 
dispensing  with  notice  of  action.  City  of 
Kingston  v.  Drennan,  zzvii.,  46. 

145.  Maintenance  of  streets — Accumulation 
of  snoic  and  ice — Gross  negligence — R.  8.  O. 
[1897]  c.  225.  s.  606  (;i).]— About  10.30  a.m., 
in  January,  a  man  walking  along  a  street  in 
Toronto  slipped  on  the  ice  and  fell  receiving 
injuries  from  which  he  died.  His  widow  sued 
for  damages  under  the  Ontario  statute  re- 
enacting  Lord  Campbell's  Act.  There  had 
been  a  considerable  fall  of  snow  for  two 
or  three  days  before  the  accident,  and  on 
the  day  preceding  there  had  been  a  thaw 
followed  by  a  hard  frost  at  night.  Early  on 
the  morning  of  the  accident  employees  of  the 
city  had  scattered  sand  on  the  crossing  but  the 
high  wind  prevailing  at  the  time  had  probably 
blown  it  away.  Held,  affirming  the  judgment 
appealed  from  (27  Ont.  App.  R.  410),  that 
the  facts  were  not  sufficient  to  shew  that  the 
injury  to  the  decreased  was  caused  by  **  gross 
negligence "  of  the  corporation  within  the 
meaning  of  R.  S.  O.  [1897]  c.  223,  s.  606  (2). 
Ince  V.  City  of  Toronto,  xxxi.,  323. 

146.  Obstruction  on  highway  —  Repair  of 
municipal  streets  —  Negliqence.]  —  The  Su- 
preme Court  of  Canada  affirmed  the  judgment 
appealed  from  (33  N.  S.  Rep.  291)  which  held 
that  permitting  a  mound  of  earth  about  eight 
inches  in  height  to  remain  at  a  filling  over  a 
trench  dug  to  lay  a  pipe  across  a  public  street 
was  not  a  serious  or  unusual  obstruction  due 
to  negligence  on  the  part  of  the  municipality 
and  holding  the  plaintiff  guilty  of  want  of 
proper  care  in  approaching  during  the  dark- 
ness the  dangerous  place  which  he  had  previ- 
ously seen  by  daylight  in  the  same  condition. 
Mi'ssengcr  v.  Town  of  Bridgetown,  xxxi.,  379. 

147.  Defective  sidewalk  —  Evidence — Con- 
tributory negligence  —  Nonsuii — "New  trial — 
Lawful  use  of  street. 

See  Negijobnce,  39. 

148.  Ewercise  of  powers  —  Injury  to  pro- 
perty by  excavations  —  Negligence  in  manner 
of  constructing  streets. 

See  No.  162,  infra. 
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149.  Excavation  in  street — Action  for  per- 
sonal injuries  —  Lord  CamphelVs  Act  —  Evi- 


dence. 


See  Evidence,  19. 


150.  Action  of  warranty — Negligence — 05- 
struction  of  street — Assessment  of  damages — 
Questions  of  fact. 

See  Appeal,  232. 

151.  Extra  cost  of  drainage  toorks — Misap- 
plication of  funds  —  Negligence  —  Re-assess- 
ment, 

See  No.  92,  ante. 

152.  Repairs  to  highway — Statute  labour — 
Obstruction  left  upon  roadway. \ 

See  No.  64,  ante. 


16.  Notice  of  Action. 

153.  Negligence — Repair  of  sidewalks  — 
Pleading — Notice  of  action. 

See  No.  141,  ante. 

154.  Discretion  of  trial  court — Dispensing 
with  notice  of  action — Repair  of  streets — Ice 
and  snow  on  sidewalk. 

See  No.  144,  ante. 


17.  Nuisance. 

155.  Public  market  —  Nuisance — Licensing 
traders  and  hucksters — Obstructing  streets  and 
sidewalks — Loss  of  rent — Damages. 1  —  The 
Court  of  Queen's  Bench,  by  the  judgment  ap- 
pealed from,  reversing  the  Superior  Court, 
held  that  the  City  of  Montreal  was  not  re- 
sponsible for  injury  to  the  owner  of  property 
in  the  vicinity  of  a  public  market  by  reason 
of  the  street  being  encumbered  on  market 
days,  by  licensed  traders,  hucksters,  &c.,  pro- 
vided reasonable  efforts  were  made  by  the  civic 
officials  to  prevent  crowds  from  becoming  sta- 
tionary OF  preventing  free  accJess  and  egress 
to  or  from  the  premises. — On  appeal  to  the 
Supreme  Court  of  Canada  the  judgment  of  the 
Court  of  Queen's  Bench  (Q.  R.  7  Q.  B.  1) 
was  affirmed.  Davidson  v.  City  of  Montreal, 
xxviii.,  421. 

156.  Use  of  street  by  railway — Nuisance— 
Corporate  liability. 

See  Railways,  71. 

157.  Encroachment  on  street  —  Obstruction 
of  show-window — Nuisance — Negligence  of  of- 
ficials— Misfeasance — Statutable  duty. 

See  No.  171.  infra, 

157a.  Expropriation  of  lands — Damages  for 
use  of  rifle  range — Mode  "of  assessment — Con- 
sulting valuation  rolls  —  Present  uses  —  Pro- 
spective value — Evidence. 

See  No.  10a,  ante. 


18.  Public  Health. 

158.  Appointment  of  board  of  health — R.  S. 
N.  S.  (5  ser.)  c.  29—37  Vict.  c.  6,  s.  1  (N.S.) 
—k2  Vict.  c.  1,  s.  61  {N.8.)— Contract— Rea- 
sonable expenses — Dismissal — Form  of  remedy 


— Mandamus.} — Section  67  of  the  Act  which 
established  municipal  corporations  in  Nova 
Scotia  (42  Vict.  c.  1)  giving  them^  "  the  ap- 
pointment of  health  officers  .  .  .  and  a 
board  of  health  "  with  the  powers  and  author- 
ities formerly  vested  in  courts  of  sessions,  does 
not  repeal  c.  29  of  R.  S.  N.  S.  (4  ser.),  pro- 
viding for  the  appointment  of  boards  of 
health  by  the  Lieutenant-Governor-in-Council. 
(Ritchie,  C.J.,  doubted  the  authority  of  the 
Lieutenant-Governor  to  make  appointments  in 
ilicorporated  counties.) — A  board  of  health 
employed  M.,  a  physician  to  attend  small-pox 
patients  **  for  the  season  at  a  fixed  rate  per 
day.  On  complaint  against  M.,  he  was  noti- 
fied that  the  board  had  employed  a  consulting 
physician,  but  refusing  to  consult  with  the 
new  appointee  he  was  dismissed.  His  action 
set  forth  his  engagement  and  dismissal  and 
claimed  payment  to  the  date  at  which  the  last 
small-pox  patient  in  the  district  was  discharged 
and  special  damages  for  loss  of  reputation.  The 
statute  (R.  S.  N.  S.  (4  ser.)  c.  29,  s.  12)  al- 
lows  boards  of  health  to  incur  reasonable  ex- 
penses defined  by  37  Vict.  [N.S.]  c.  6.  s.  1.  to 
be  services  performed  and  medicine  supplied 
in  carrying  out  its  provisions,  and  makes  such 
expenses  a  charge  to  be  assessed  and  levied 
as  ordinary  county  rates.  Held,  per  Fournier, 
Gwynne  and  Taschereau,  JJ..  affirming  the 
judgment  appealed  from  (2l  N.  S.  Rep. 
492),  that  the  contract  with  M.  was  to  pay 
him  the  rate  per  day  so  long  as  small-pox 
should  prevail  in  the  district  during  the  sea- 
son :  that  his  dismissal  was  wrongful  and  the 
fulfilment  of  the  contract  could  be  enforced 
against  the  municipality  by  action. — Per 
Ritchie,  C.J.,  and  Strong,  J.  There  was  suf- 
ficient ground  for  the  dismissal  of  M.  As- 
suming it,  however,  to  have  been  unjustifiable, 
M.'s  only  remedy  would  have  been  by  man- 
damus to  compel  the  municipality  .to  make  an 
assessment  to  cover  the  expenses  .  incurred. 
But  the  claim  for  damages  for  wrongful  dis- 
missal did  not  come  within  the  "  reasonable 
expenses,"  which  may  be  incfurred  by  a  board 
of  health  and  made  a  charge  on  the  county, 
and  the  municipality  was,  therefore,  not  liable. 
— Per  Patterson,  J.  That  the  proper  remedy 
for  the  recovery  of  the  expenses  mentioned  in 
said  8.  12  is  by  action  and  not  by  mandamus 
to  compel  an  assessment,  but  a  claim  for  dam- 
ages for  wrongful  dismissal  does  not  come 
within  the  section  and  is  not  made  a  county 
charge.  County  of  Cape  Breton  v.  McKay, 
xviii.,  639. 


19.  Public  Ways. 

159.  Roads  —  Homologated  prods  verbal — 
Mun.  Code  (Que.),  Arts.  100,  W,  705— 
Proceed  in  ff  to  annul.] — Where  a  proeim  verbal 
of  a  municipal  council  directing  improvements 
to  be  made  on  a  portion  of  road  situated  with- 
in the  municipality  has  been  duly  homologated, 
it  cannot  subsequently  be  set  aside  by  inci- 
dental procedure,  but,  like  a  by-law,  it  can 
only  be  attacked  directly  as  indicated  in  the 
Municipal  Code,  arts.  KK).  4«1.  Parent  v.  St. 
Sauveur  (2  Q.  L.  R.  258)  approved.  Judg- 
ment appealed  from  (M.  L.  R.  1  Q.  B.  200;  4 
Dor.  Q.  B.  li>2  affirmed.")  Reburn  v.  Ste.  Anne 
du  Bout  de  VIsle,  xv.,  92. 

Note. — This  case  was  overruled  in  Tous- 
Mifjnant  v.  County  of  Sicolet,  xxxii.,  353.  See 
No.  174,  infra, 

160.  Road  allotcanee  —  Obligation  to  open 
— Substituted    road — Jurisdiction    of    Ontario 
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oous-is—C,  8.  V.  C.  c.  54— R-  B.  O,  1887. 
c.  184f  89.  524,  531 A — H.  owned  and  resided 
on  a  lot /in  front  of  which,  under  the  pro- 
visions of  C.  S.  U.  C.  c.  54.  an  allowance 
was  granted  by  the  township  tor  a  road  that 
was  never  opened  owing  to  difficulties  caused 
by  the  formation  of  the  land,  and  a  by-law 
was  passed  authorizing  a  new  road  in  substi- 
tution thereof.  Some  years  after  H.  brought 
suit  to  compel  the  township  to  open  the  ori- 
ginal road  or,  in  the  alternative,  to  provide 
him  with  access  to  his  lot,  and  also  to  keep 
said  road  in  repair  and  pay  damages  for  in- 
juries caused  by  the  road  not  having  been 
opened.  Held,  affirming  the  judgment  appeal- 
ed from  (15  Ont.  App.  R.  687),  that  the  pro- 
visions of  the  Act,  C.  S.  U.  C.  c.  54,  requir- 
ing a  township  to  maintain  and  keep  in  repair 
roads,  &c!,  and  prohibiting  the  closing  or 
alteration  of  roads  applied  only  to  roads 
which  had  been  formally  opened  and  used  and 
not  to  those  which  a  township,  in  its  discre- 
tion, has  considered  it  inadvisable  to  open. 
Held,  also,  that  the  courts  of  Ontario  have  no 
jurisdiction  to  compel  a  municipality,  at  the 
suit  of  a  private  individual,  to  open  an  origin- 
al road  allowance  and  make  it  fit  for  public 
travel.  Hislop  v.  Township  of  McGUUvray, 
xvii.,  479. 

161.  Highway  —  Control  of  streets — Grade 
—34  Vict.  0.  11  {N.  B.)—45  Vict.  c.  61 
{N.  B.)] — The  Act  of  incorporation  of  the 
Town  of  Portland,  N.  B.  (34  Vict.  c.  11) 
which  remained  in  force  when  the  town  was 
incorporated  as  a  city  by  45  Vict.  c.  61,  em- 
powered the  corporation  to  open,  lay  out, 
regulate,  repair,  amend  and  clean  the  roads 
and  streets,  and  this  included  the  necessary 
authority  to  alter  the  level  of  the  street,  if 
the  public  convenience  required  it.  Williams 
V.  City  of  Portland,  xix.,  159. 

162.  Negligence  —  Excavations  —  High- 
way —  Lowering  grade  of  street  —  Injury  to 
lands  —  Statutory  damages  —  51  Vict.  c.  4^, 
s.  190  {B.  C.)]— The  B.  C.  Act.  51  Vict.  c. 
42,  by  s.  190,  empowered  the  City  of  West- 
minster to  order  by  by-law  the  opening  or  ex- 
tending of  streets,  and  for  such  purposes  to 
acquire  and  use  lands  within  the  city  limits, 
either  by  private  contract  or  under  formali- 
ties stated  in  sub-sections  3,  4,  13  &  15  of 
that  section,  providing  for  the  nomination  of 
commissioners  to  fix  prices  for  such  land,  and 
that  deposit  by  the  council  of  the  price  fixed 
by  the  commissioners  should  vest  the  title  in 
the  council.  By  sub-section  17,  sub-sections 
3  and  4  apply  to  damages  to  real  or  personal 
estate  by  reason  of  alteration  in  the  line  or 
level  of  any  street  and  for  compensation  there- 
for, without  further  formality.  A  by-law 
authorized  money  to  be  raised  for  improving 
streets,  but  none  was  passed  expressly  order- 
ing the  improvements.  The  grade  of  a  street 
named  in  the  by-law  was  lowered  causing  the 
approach  from  an  adjacent  lot  to  become  very 
difficult,  and  no  retaining  wall  being  built,  the 
soil  caved  in  and  weakened  the  supports  of 
buildings  on  the  lot.  Held,  affirming  the  judg- 
ment appealed  from,  Ritchie,  C.J.,  and  Tasche- 
reau,  J.,  dissenting,  that  the  owner  could  main- 
tain an  action  for  damages  sustained  by  the 
lowering  of  the  grade  and  was  not  obliged  to 
seek  redress  under  the  statute ;  that  s.-s.  17, 
dispensing  with  formalities,  only  applied  to 
cases  of  land  injuriously  affected  by  access 
being  interfered  with,  and  where  land  was 
taken  or  used  for  purposes  of  work  on  the 
streets,  the  formalities  of  s.  ss.  3  and  4  must 


be  observed ;  that  the  street  having  been  ex- 
cavated to  a  depth  which  caused  a  subsidence 
of  adjoining  land  the  latter  must  be  regarded 
as  having  been  taken  and  used  for  the  pur- 
poses of  the  excavation,  and  the  council  should 
have  acquired  it  under  the  statute ;  not  having 
so  acquired  it  and  having  neglected  to  take 
steps  to  prevent  the  subsidence  of  the  ad- 
jacent land,  they  were  liable  for  the  damage 
thereby  caused.  Held,  further  that,  however 
legal  the  making  of  the  excavation  may  have 
been  if  skilfully  executed,  the  neglect  to  take 
such  precautions  was  in  itself  such  negligence 
in  the  manner  of  executing  it  as  to  entitle  the 
owner  of  the  adjacent  land  to  recover  dam- 
ages for  the  injury  sustained.  Held,  per  Pat- 
terson, J.,  that  in  the  absence  of  the  statutory 
preliminaries  a  municipality  has  no  greater 
right  than  any  other  owner  of  adjacent  land 
to  disturb  the  soil  of  a  private  person.  City 
of  Mew  Westminster  v.  Brighowse^  xx.,  520. 

163.  Nuisance  —  Level  of  the  streets  — 
Raising  street  —  Erecting  fence  —  Access  cut 
off  —  Nonsuit  —  Charter  of  city  —  Powers 
of  council.^ — The  City  of  Saint  John  had 
power  to  alter,  amend  and  repair  streets  laid 
out,  or  to  be  laid  out.  The  charter  is  con- 
firmed by  26  Geo.  III.  c.  46,  and  the  right  to 
alter  the  levels  of  streets  recognized  by  9  Geo. 
IV.  c.  4.  Church  street,  not  originally  desig- 
nated on  the  plan  of  the  city,  was  made  a 
public  street  in  1811,  on  petition  of  owners  of 
land  through  which  it  passes,  who  gave  the 
land  for  the  street.  In  1874  the  corporation 
raised  Church  street  below  Canterbury  street, 
filling  it  in  to  within  4  or  5  feet  of  plaintifiTs 
house  and  shop.  On  the  embankment  so  made 
in  front  of  plaintiffs  house  and  shop  the  cor- 
poration erected  a  fence,  which  deprived  plain- 
tiff of  access  from  the  street  to.  his  house  and 
shop,  but  he  reached  them  by  a  narrow  pas- 
sage left  next  the  house  and  shop  running 
easterly  towards  Canterbury  street  and  west- 
erly toward  Prince  William  street.  In  his  ac- 
tion against  the  city  for  damage  by  reason  of 
so  tilling  in  the  street  and  erecting  the  fence, 
plaintiff  was  nonsuited,  on  the  ground  that 
the  charter  and  Acts  gave  defendant  full  au- 
thority to  raise  the  level  of  the  street,  and 
that  in  it  was  vested  the  sole  discretion  as 
to  the  time  and  manner  of  doing  it,  and  that 
having  exercised  a  bona  fide  discretion  in  the 
matter  and  raised  it,  the  damage  sustained  by 
the  plaintiff  was  not  the  subject  of  an  action ; 
that  as  to  the  erection  of  the  fence  on  the  wall 
it  was  necessary  for  the  protection  of  the  pub- 
lic, and  that  it  was  the  duty  of  defendant  to 
put  it  there  for  that  purpose.  This  nonsuit 
was  set  aside  by  the  Supreme  Court  (N.  B.) 
holding  that  the  corporation  had  no  right  to 
fill  in  the  street  in  the  manner  in  which  they 
did,  and  erect  the  fence  on  the  embankment  in 
front  of  plaintiff's  house  and  shop,  and  that 
the  manner  in  which  the  cforporation  had  filled 
in  the  street  and  erected  the  fence  was  of 
itself  evidence  that  it  acted  carelessly  and 
without  reasonable  skill  and  care  and  that  the 
consideration  of  this  should  not  have  been 
withdrawn  from  the  jury.  (2  Pugs.  &  Bur. 
636. )  Held,  that  the  nonsuit  should  not  have 
been  set  aside.  F'ournier  and  Henry,  JJ., 
dissenting. — Per  Gwynne,  J.,  Taschereau,  J., 
concurring.  That  defendant  had,  under  the 
Acts  which  confirm  and  amend  the  charter,, 
complete  legislative  power  to  raise  or  lower 
the  level  of  streets  to  any  extent  that  the 
irregularities  of  the  ground  may  seem  to  the 
corporation  and  its  council,  as  representing 
the  public,  to  require  for  the  benefit  and  con- 
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venience  of  the  public,  cannot  be  doubted ;  the 
councils  of  these  municipal  corporations  are 
themselves  a  deliberative,  law-making  assembly, 
chosen  by  the  people  to  do  whatever,  within 
their  jurisdiction,  may  in  their  judgment  be 
necessary  for  the  public  benefit,  and  the  powers 
conferred  must  therefore  have  a  liberal  con- 
struction in  view  of  the  public  rather  than  of 
private  interests.  The  power  of  altering, 
amending,  repairing  and  improving  the  streets, 
which  is  a  power  vested  in  the  corporation  for 
the  benefit  of  the  public,  represented  by  the 
council,  is  restricted  by  no  condition  save  only 
by  the  implied  condition  that  what  shall  be 
done  in  the  name  of  the  public,  and  ostensibly 
for  their  benefit  and  convenience,  shall  not 
be  done  in  such  a  manner  as  in  reality  to 
constitute  a  public  nuisance. — Plaintiff  did  not 
rest  his  right  to  maintain  this  action  upon  the 
ground  that  the  act  complained  of  was  a 
public  nuisance  from  which  he  sustained  pe- 
culiar injury,  and  as  he  could  not  succeed 
without  establishing  the  act  complained  of  to 
be  such  public  nuisance,  the  nonsuit  was  right 
and  should  be  affirmed.  Mayor  of  8t.  John  v. 
Fattison,  Cass.  Dig.   (2  ed.)   173. 

164.  Ont.  Mun.  Act,  8$.  5SJ^,  635  (2),  5S&^ 
Intermunicipal  bridges  —  Rwer  boundaries — 
Deviation  of  boundary  road  —  Repairs  to 
bridges  —  LiabUity  of  county  —  -^  Vict.  o. 
47  i^Ont,)  —  TerHtoruU  Act,  R.  8,  O.  (18^7) 
— Municipality  fronting  on  lake.] — ^The  ac- 
tion was  to  enforce  contributions  to  the  main- 
tenance and  repair  of  bridges  (15  O.  H.  446, 
and  15  Ont.  App.  R.  617).  On  appeal  to  the 
Supreme  Court  of  Canada,  Held,  affirming 
the  Court  of  Appeal  for  Ontario. — Per  Strong, 
J,  The  appeal  must  be  dismissed  for  the  rea- 
sons stated  by  Mr.  Justice  Osier  in  the  Court 
of  Appeal. — Per  Patterson  and  Taschereau, 
JJ.  That  rivers  over  which  bridges  are  built 
and  which  do  not  cross  any  road  between 
counties  do  not  come  within  the  provisions 
of  8.  535  of  the  Ont.  Mun.  Act,  because  as 
no  road  exists  in  law  between  the  counties  at 
the  place  in  question  there  is  no  such  devia- 
tion of  a  road.  The  bridges  if  made  where 
the  rivers  called  the  Big  Bob  and  the  Little 
Bob  cross  the  original  allowance,  could  not 
be  said,  since  March,  1880,  to  be  over  rivers 
crossing  the  boundary  line  between  the  town- 
ships. A  fortiori,  the  bridge  on  the  deflected 
rbad  cannot  be  held  to  be  over  a  river  cross- 
ing the  boundary  line. — Per  Gwynne,  J.  The 
bridge  in  question  is  one  across  the  stream 
flowing  from  Sturgeon  Lake  into  Pigeon  Lake 
at  a  point  distant  over  1%  miles  west  of 
Pigeon  Lake  and  in  the  Village  of  Bob- 
caygeon,  situate  within  the  Township  of  Veru- 
1am,  so  that  it  is  apparent:  1.  That  this  is 
not  a  bridge  over  a  river  forming  or  cross- 
ing any  boundary  line  between  two  municipali- 
ties, so  as  to  come  within  s.  535 ;  and  2.  As 
there  is  no  river  which  in  point  of  fact  does 
cross  the  boundary  line  between  the  two  town- 
ships at  any  place,  no  question  of  deviation 
within  the  meaning  of  the  section  does  or  can 
arise.  The  bridge  is  one  across  a  river  wholly 
within  the  limits  of  the  village  of  Bobcaygeon, 
and  which  is  said  to  exceed  100  feet  in  width. 
The  bridge,  therefore,  seems  to  come  within 
the  provisions  of  s.  534  of  the  Act.  It  cer- 
tainly does  not  come  within  s.  535.  The 
County  of  Victoria  v.  The  County  of  Peter- 
borough, Cass.  Dig.  (2  ed.)  558. 

165.  Ownership  of  roads  and  streets — Rights 
of  Dfivate  property  owners  —  Ownership  ad 
medium  filum  via  —  R.  8.  N.  8.  (5  ser.)  o. 


45--^0  Vict.  c.  23  iN.  fi.)]— That  the  owner- 
ship of  lands  adjoining  a  highway  extends  ad 
medium  fUum  vvb  is  a  presumption  of  law  only 
which  may  be  rebutted,  but  the  presumption 
will  arise  though  the  land^  are  described  in 
a  conveyance  as  bounded  by  or  on  the  high- 
way. Gwynne,  J.,  contra. — In  construing  an 
Act  of  Parliament  the  title  may  be  referred  to 
in  order  to  ascertain  the  intention  of  the  Leg- 
islature.—The  Act,  50  Vict.  c.  23  (N.  S.), 
vesting  the  title  to  highways  and  the  lands 
over  which  the  same  pass  in  the  Crown  for 
a  public  highway,  does  not  apply  to  the  City 
of  Halifax.— The  charter  of  the  N.  S.  Tele- 
phone Co.  authorizing  the  construction  and 
working  of  lines  of  telephone  along  the  sides 
of,  and  across  and  under,  any  public  highway 
or  street  of  the  City  of  Halifax,  provided  that 
in  working  such  lines  the  Company  should  not 
cut  down  nor  mutilate  any  trees.  Held,  re- 
versing the  judgment  api>ealed  from  (23  N. 
S.  Rep.  509)  Taschereau  and  Gwynne,  J  J., 
dissenting,  that  the  owner  of  private  property 
in  the  city  could  maintain  an  action  for  dam- 
ages against  the  company  for  injuring  orna- 
mental shade  trees  on  the  street  in  front  of 
his  property  while  constrncting  or  working 
the  telephone  line,  there  being  nothing  in  the 
evidence  to  rebut  the  presumption  of  owner- 
ship ad  medium,  or  to  shew  that  the  street 
had  been  laid  out  under  a  statute  of  the  pro- 
vince or  dedicated  to  the  public  before  the 
passing  of  any  expropriation  Act.  O'Connor 
V.  ^.  8.  Telephone  Co.,  xxii.,  276. 

16G.  Encroachment  on  street  —  Building 
**  upon  "  or  "  close  to  "  street  line — Charter 
of  Halifax,  ss.  M54f  455— Petition  to  remove 
obstruction  —  Judgment  —  Variance.] — By 
8.  54,  charter  of  Halifax,  any  person  intend- 
ing to  erect  a  building  upon  or  close  to  the 
line  of  the  street  must  first  cause  such  line  to 
be  located  by  the  city  engineer  and  obtain  a 
certificate  of  the  location;  and  if  a  building 
is  erected  upon  or  Close  to  the  line  without 
such  certificate  having  been  obtained  the  Su- 
preme Court,  or  a  judge  thereof,  may,  on  pe- 
tition of  the  recorder,  cause  it  to  be  removed. 
A  petition  was  presented  asking  for  the  re- 
moval of  a  porch  built  by  R.  which,  the  pe- 
tition alleged,  was  upon  the  line  of  the  street. 
A  porch  had  been  erected  on  the  same  site  in 
1855  and  removed  in  1885;  while  it  stood 
the  portion  of  the  street  outside  of  it  and, 
since  its  removal,  the  portion  up  to  the  house, 
had  been  used  as  a  public  sidewalk;  on  the 
hearing  of  the  petition  the  original  line  of  the 
street  could  not  be  proved,  but  the  judge  held 
that  it  was  close  to  the  line  so  used  by  the 
public  and  ordered  its  removal.  The  Supreme 
Court  (N.  S.)  reversed  his  decision.  Held, 
that  the  evidence  would  have  justified  the 
judge  in  holding  that  the  porch  was  upon  the 
line,  but  having  held  that  it  was  close  to  the 
line  while  the  petition  only  called  for  its  re- 
moval as  upon  it,  his  order  was  properly  re- 
versed. City  of  Halifax  v.  Reeves,  xxiii., 
340. 

167.  Private  way  —  Right  of  passage  — 
Oovernment  and  municipal  aid  —  R.  8.  Q. 
arts.  1716,  1111  and  lllS—ArU.  407  and  1589 
C.  C] — The  proprietor  of  land  in  Charles- 
bourg  by  action  nigatoire  claimed  that  it  was 
purged  from  a  servitude  of  r^ht  of  passage 
claimed  by  his  neighbour,  the  defendant.  A 
road  across  the  land  was  partly  built  with 
the  aid  of  government  and  municipal  moneys, 
but  no  indemnity  was  ever  paid  plaintiff.  The 
privilege  of  passing  across  his  land  had  been 
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granted  by  plaintiflf  to  certain  parties  other 
than  the  defendant  by  a  special  deed.  HMf 
reversing  the  judgment  appealed  from,  that 
the  mere  granting  and  spending  of  money  by 
the  government  and  the  municipality  did  not 
make  the  private  way  a  colonization  road 
within  the  meaning  of  art.  1718  R.  S.  Q. 
Chamberland  v.  Fortier,  xxiii.,  371. 

1C8.  Construction  of  statute  —  Retroactive 
effect  —  Turnpike  road  company  —  Erection 
of  toll  gates  —  Consent  of  corporation.] — ^A 
turnpike  road  company  had  been  in  existence 
for  a  number  of  years,  erected  toll-gates  and 
collected  tolls,  when  an  Act;  52  Vict.  c.  43 
(a)  forbid  any  such  cfompany  to  place  a  toll 
or  other  gate  within  the  limits  of  a  town  or 
village  without  the  consent  of  the  corporation. 
Section  2  provided  **  this  Act  shall  have  no 
retroactive  effect,"  but  was  repealed  by  54 
Vict.  c.  36  (o).  After  52  Vict.  c.  43  was 
passed,  the  company  shifted  one  of  its  toll 
gates  to  a  point  beyond  the  limits  of  the  vil- 
lage, which  were  subsequently  extended  so  as 
to  bring  the  gate  within  them.  The  corpora- 
tion took  proceedings  against  the  company, 
contending  that  the  repeal  of  s.  2  made  52 
Vict.  c.  43  retroactive,  and  that  the  shifting 
of  the  toll  gate  without  the  consent  of  the 
corporation  was  a  violation  of  said  Act. 
Held,  affirming  the  decision  appealed  from, 
that  as  a  statute  is  never  retroactive  unless 
made  so  in  express  terms,  s.  2  had  no  effect, 
and  its  repeal  could  not  make  the  statute 
retroactive;  that  the  shifting  of  the  toll  gate 
was  not  a  violation  of  the  Act,  which  only 
applied  to  the  erection  of  new  gates,  and  that 
the  extension  of  the  limits  of  the  village  could 
not  effect  pre-existing  rights  of  the  company. 
Village  of  St.  Joachim  de  la  Fointe  Claire  v. 
Poinie  Claire  Turnpike  Road  Co.,  xxiv.,  480. 

169.  Public  highway  —  Private  way — Reg- 
istered plan  —  Dedications  —  User  —  Con- 
struction of  statute  —  Retrospective  statute — 
^6*  Vict.  s.  IS  {O.)— Estoppel.]— The  right 
vested  in  a  municipal  corporation  by  46  Vict, 
c.  18  (O.),  to  (Convert  into  a  public  highway 
a  road  laid  out  by  a  private  person  on  his 
property  can  only  be  exercised  in  respect  to 
private  roads  to  the  use  of  which  the  owners 
of  property  abutting  thereon  were  entitled. — 
Judgment  appealed  from  (19  Ont.  App.  R. 
641)  reversed.  Oooderham  v.  City  of  Toron- 
to, XXV.,  246. 

170.  Powers  of  Legislature  —  License  — 
Monopoly  —  Navigable  streams  —  Intermuni- 
cipal  ferry  —  Tolls  —  Disturbance  of  licen- 
see.]— The  authority  of  the  Legislative  As- 
sembly, N.  W.  T..  by  R.  S.  0.  c.  50,  and 
orders-in-council  thereunder  to  legislate  as  to 
"  municipal  institutions  "  and  **  matters  of  a 
local  and  private  nature,'  (and  perhaps  as  to 
license  for  revenue)  within  the  territories, 
includes  the  right  to  legislate  as  to  ferries. — 
The  Town  of  Edmonton,  by  its  charter  and 
by  "The  Ferries  Ordinance"  (Rev.  Ord.  N. 
W.  Ter.  c.  28),  can  grant  the  exclusive  right 
to  maintain  a  ferry  across  a  navigable  river 
which  is  not  within  the  territorial  limits  of 
the  municipality ;  and  as  under  the  charter  the 
powers  vested  in  the  Lieutenant-Governor-in- 
Council  by  the  Ferries  Ordinance  are  trans- 
ferred to  the  municipality,  such  right  may  be 
conferred  by  licen.se  and  a  by-law  is  not  neces- 
sary.    Dinner  v.  Humberstone,  xxvi.,  252. 

171.  Highway  —  Encroachment  upon  street 
—  Negligence  —  Nuisance  —  Obstruction  of 


show-window  —  Municipal  officers  —  Mis- 
feasance during  prior  ownership  —  -\o»- 
feasance — Statutable  duty.'] — ^An  action  does 
not  l\e  against  a  municipal  corporation  for 
damages  in  respect  of  mere  non-feasance,  un- 
less there  has  been  a  breach  of  some  duty  im- 
posed by  law  upon  the  corporation.  Munici- 
pality of  Pictou  v.  Geldert  (1893)  A.  C.  524 
and  Municipal  Council  of  Sydney  v.  Bourke 
(1895)  A.  C.  433,  followed.— An  acU<m  does 
not  lie  against  a  municipal  corporation  by  the 
proprietor  of  lands  for  damagtis  in  respect 
thereof,  through  the  mistake  or  misfeasance 
of  the  corporation  or  its  officers,  alleged  to 
have  occurred  prior  to  the  acquisition  of  his 
title  thereto. — A  municipal  corporation  is  not 
civilly  responsible  for  acts  of  its  officers  or 
servants  other  than  those  done  within  the 
scope  of  their  authority  as  such.  City  of  Mon- 
treal V.  Mulcair,  xxviii.,  458. 

172.  Old  trails  in  Rupert's  Land  —  Substi- 
tuted roadway  —  Necessary  way  —  R.  S.  C. 
c.  50,  s.  108 — Reservation  in  Crown  grant  — 
Dedication  —  User  —  Estoppel  —  Assessment 
of  lands  claimed  as  highway  —  Evidence.] — 
The  user  of  old  travelled  roads  or  trails  over 
the  waste  lands  of  the  Crown  in  the  North- 
west Territories  of  Canada,  prior  to  the  Do- 
minion Government  survey  thereof  does  not 
give  rise  to  a  presumption  that  the  lands  over 
which  they  passed  were  dedicated  as  public 
highways. — ^I'he  lands  over  which  an  old 
travelled  trail  had  formerly  passed,  leading 
to  the  Hudson  Bay  Trading  Post  at  Edmon- 
ton, N.  W.  T.,  had  been  enclosed  by  the  owner, 
divided  into  town  lots  and  was  for  several 
years  assessed  and  taxed  as  private  property 
by  the  municipality,  and  a  new  street  substi- 
tuted therefor  as  shewn  upon  registered  plans 
of  sub-division  and  laid  out  upon  the  ground 
had  been  adopted  as  a  boundary  in  the  descrip- 
tions of  lands  abutting  thereon  in  the  grants 
by  letters  patent  from  the  Crown.  Held,  re- 
versing the  decision  appealed  from,  that,  un- 
der the  circumstances,  there  could  be  no  pre- 
sumption of  dedication  of  the  lands  over  which 
the  old  trail  passed  as  a  public  highway, 
either  by  the  Crown  or  by  the  private  owner, 
notwithstanding  long  user  of  the  same  by  set- 
tlers in  that  district  prior  to  the  Dominion 
Government  survey  of  the  Edmonton  Settle- 
ment. Heiminck  v.  Town  of  Edmonton,  xxviii., 
501. 

172a.  Old  trails  in  RuperVs  Land — Crown 
grant — Squatter's  plan  of  sub-division  —  Sub- 
stitution of  new  way — Dedication — Highway 
— Adopting  new  street  as  a  boundary.]  —  A 
squatter  in  possession  of  public  lands  near  the 
old  Hudson  Bay  Trading  Post  at  Edmonton, 
who  afterwards  became  patentee  of  the 
greater  part  of  the  lands  he  occupied,  had 
made  a  plan  of  sub-division  thereof  into  town 
lots  which  shewed  a  new  roadway  or  street 
laid  down  in  the  place  of  the  old  travelled  trail 
across  said  lands  leading  to  the  trading  post, 
and  subsequently,  the  Crown,  in  making 
grants,  described  several  parcels  of  the  lands 
in  the  patents  as  being  bounded  and  abutting 
upon  the  said  new  street,  or  roadway,  so  laid 
down  on  the  plan.  Held  affirming  the  judg- 
ment appealed  from  (1  N.  W.  T.  Rep.,  pt.  4, 
p.  39),  that  the  space  so  shewn  upon  the  plan, 
as  laid  out  for  a  street,  had  been  adopted  and 
dedicated  by  the  Crown  as  and  for  a  public 
street  and  highway,  in  substitution  for  the 
old  travelled  trail  or  roadway  across  said 
lands.  Brown  et  al.  v.  I'own  of  Edmonton, 
xxiii.,  308;  xxviii.,  610. 
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173.  Public  tcorks  —  Negligence  —  Ohstruo- 
tion  on  higfttoay.] — Action  for  damages  for  in. 
juries  caused  througii  alleged  negligence  of 
the  corporation  in  permitting  a  mound  of 
earth  about  eight  inches  in  height  to  remain 
at  the  tilling  over  a  trench  dug  to  lay  a  pipe 
across  a  public  street.  In  passing  over  the 
obstruction  dui'ing  the  night  plaintiff's  horse 
stumbled  and  fell  throwing  the  plaintiff  from 
the  vehicle  whereby  the  injuries  were  sustain- 
ed. The  Supreme  Court  affirmed  the  judg- 
ment appealed  from  {'M  N.  S.  liep.  2U1), 
which  held  that  there  i^ad  been  no  negligence 
on  the  part  of  defendant,  that  the  obstruction 
was  not  serious  or  unusual,  and  that  the  ac- 
cident occurred  through  waut  of  proper 
care  by  plaintiff  In  approaching,  in  the  dark- 
ness, tne  dangerous  place  which  he  had  previ- 
ously seen  in  the  same  condition  by  daylight. 
Meifiienger  v.  Town  of  Bridgetown,  xxzi.,  379. 

174.  A»$eg»ment  and  tawes  —  Appeal  — 
Jurisdiction  —  Annulment  of  w^oo^  verbal — 
Matter  in  ooniroveray.] — ^The  Supreme  Court 
of  Canada  has  no  jurisdiction  to  entertain  an 
appeal  in  a  suit  to  annul  a  proc^  verbal  estab- 
lishing a  public  highway  notwithstanding  that 
the  ef^t  of  the  proc^  verbal  in  question  might 
be  to  involve  an  expenditure  of  over  $2,000  for 
which  the  appellant's  lands  would  be  liable 
for  assessment  by  the  municipal  corporation. 
Dubois  V.  VUlage  of  Ute,  Hose  (21  Can.  S.  C. 
K.  «5)  ;  The  City  of  Hherbrooke  v.  McMan- 
amy  (18  Can.  S.  C.  R.  594)  ;  The  County  of 
Verch^es  v.  The  Village  of  Varennes  (19 
Can.  S.  C.  R.  365)  and  The  Bell  Telephone 
Company  v.  The  City  of  Quebec  (20  Can.  S. 
C.  R.  230)  followed;  Webster  v.  The  City  of 
iSherbrooke  (24  Can.  S.  C.  R.  52,  268)  and 
McKay  v.  l^he  l^ownship  of  Uinchinbrooke 
(24  Can.  S.  C.  R.  55)  referred  to;  Heburn 
V.  2'he  Parish  of  iSte,  Anne  du  Bout  de  VIsle 
(15  Can.  S.  C.  R.  92  >  overruled.  Toussig- 
nani  v.  County  of  Nicolet,  zxzii.,  353. 

175.  Railway  charter  —  Highway  crossing 
— Control  of  streets — Compensation  to  munv- 
dpality  —  Terminus  **  ai  or  near "  point 
named,] — ^Authority  to  a  company  to  con- 
struct a  railway  empowers  them  to  cross  every 
highway  between  the  termini  without  permis- 
sion of  the  municipal  authorities  being  neces- 
sary and  without  liability  to  compensate  the 
municipalities  for  the  portions  of  the  high- 
ways taken  for  the  road. — A  charter  author- 
ized construction  of  a  railway  from  Vau- 
dreuil  to  a  point  at  or  near  Ottawa,  passing 
through  the  Counties  of  Vaudreuil,  Prescott 
and  Russell,  ileld^  that  if  it  were  necessary, 
the  railway  could  pass  through  Carleton 
County,  in  which  the  City  of  Ottawa  is  situ- 
ated, though  it  was  not  named.  Held,  also, 
that  in  this  Act  the  words  "at  or  near  the 
City  of  Ottawa  "  meant  in  or  near  the  said 
city. — Judgment  appealed  from  (4  Ont.  L.  R. 
66;  2  Ont.  L.  R.  336)  affirmed.  City  of  Ot- 
tawa V.  Canada  Atlantic  Hy,  Go;  City  of  Ot- 
tawa V.  Montreal  d  Ottawa  Ry,  Co.,  xxziii., 
876. 

176.  Lawful  use  of  street  —  Defective  side- 
walk. 

See  Negligence,  39. 

177.  Corporation  ferry  —  Coupon  ticket  — 
Passenger  by  other  lines  —  Carriers  —  Injury 
to  passenger  —  Mooring  of  ferry  boat — Dam- 
ages, 

See  Negligence,  40. 


178.  Construction  of  sidewalk  —  Level 
crossings  —  Negligence. 

See  No.  139,  ante. 

179.  Control  of  streets  —  Negligence  — 
Repair  of  sidewalks  —  Notice  of  action. 

See  No.  141,  ante. 

180.  Public  bridge  —  Want  of  repair  — 
Damages  —  Road  committee. 

See  Negligence,  189. 

181.  Defective  bridge  —  Repair  of  streets — 
Damages  —  Evidence — New  trial. 

See  Negligence,  188. 

182.  Road  allowances  —  Substituted  way — 
Reversion  of  original  roadway  —  50  Geo.  III. 
a  i— 4  Geo.  /v..  o.  10— Municipal  Acts— 36 
Vict.  c.  4S  {Ont.)— Public  uses. 

See  Highway,  33. 

183.  County  and  municipal  bridges — Width 
of  streams — Freshets. 

See  No.  109,  ante. 

184.  Vancouver  City  charter  —  Jus  publi- 
cum —  Extension  of  street  to  deep  water  — 
Crossing  Canadian  Pacific  Railway  —  Use  of 
foreshore. 

See  No.  110,  ante. 

185.  Maintenance  of  streets — Action  for  per- 
sonal injuries  —  Third  party  added  as  defen- 
dant— Admissibility  of  evidence. 

See  Evidence,  19. 

186.  Defective  sidewalk  —  Accumulation  of 
ice  —  Repair  of  streets. 

*  See  No.  142,  ante. 

187.  Obstruction  of  street  —  Accumulation 
of  snow — Street  railway. 

See  Negligence,  236. 

188.  Repair  of  streets  —  Private  way  — 
Level  of  sidewalk. 

See  No.  143,  ante. 

189.  Obstruction  of  streets  —  Public  mar- 
ket— Licensing  traders  and  hucksters. 

See  No.  155,  ante. 

190.  Care  of  streets  —  Snow  and  ice  on 
sidewalks  —  Negligence — Notice. 

See  No.  144,  ante. 

191.  Widening  streets  —  Private  way  — 
Local  improvement  —   Special  assessment. 

See  Res  Judicata,  13. 

192.  Licensing  traders  and  hawkers — Public 
market  —  Obstruction  of  streets  and  side- 
walks. 

•  See  No.  155,  ante. 

193.  Public  street  —  Dedication  —  Obstruc- 
tion —  Right  of  owner  or  occupier  to  com- 
pensation. 

See  Dedication. 


194.  Performance  of  statute  labour 
pairing  roads — Negligence. 

See  No.  64,  ante. 


Re- 
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195.  Telephone  polls  on  street  —  Cause  of 
accident  —  Obstruction  of  hightcay. 

See  Negligence,  192. 

196.  Maintenance  of  streets — Snow  and  ice 
accumulating — Gross  negligence. 

See  No.  145,  ante, 

197.  Repair  of  streets  —  Obstruction  on 
highicay — Negligence, 

See  No.  146,  ante. 

198.  Tramway  —  Operation  of  railway — 
Use  of  streets  —  Municipal  regulations  — 
Crossings  —  Powers  —  Bu-law  or  resolution 
—Construction  of  R,  S,  A.  /S\  (1900)  o.  71, 
ss.  26S,  264. 

See  No.  51,  ante. 


20.  Waterworks. 

199.  By-law  —  Water  supply  —  Rates  to 
consumers  —  Discrimination.] — Under  the  au- 
thority given  to  municipal  corporations  to  fix 
the  rate  or  rent  to  be  paid  by  each  owner  or 
occupant  of  a  building,  &c.,  supplied  by  the 
corporation  with  water,  the  rates  imposed 
must  be  uniform.  Patterson,  J.  dissenting. — 
A  by-law  excepting  Government  institutions 
from  the  benefit  of  a  discount  on  rates  paid 
within  a  certain  time  is  invalid  as  regards 
such  exception.  Patterson,  J.,  dissenting. — 
Judgment  appealed  from  (18  Ont.  App.  R. 
622)  reversed.  Attorney-General  of  Canada 
v.  Vity  of  'Toronto,  xxiii.,  614. 

200.  Waterworks  —  Extension  of  works  — 
Repairs  —  By-law  —  Resolution  —  Agree- 
ment in  writing  —  Injunction  —  Highways 
and  streets  —  R.  8.  Q.  art.  U8d—Art.  lOSSa 
C.  C.  P.] — By  resolution  of  the  Town  of 
CliiCoutimi,  9th  October,  1890,  based  upon  ap- 
plication previously  made,  L.  obtained  permis- 
sion to  construct  waterworks  in  the  town  and 
lay  the  necessary  pipes  in  the  streets  wher- 
ever he  thought  proper,  taking  his  water 
supply  from  the  River  Chicoutimi  at 
whatever  point  might  be  convenient  for 
his  purposes,  upon  condition  that  the 
works  should  be  commenced  within  a  cer- 
tain time  and  completed  in  the  year  1892. 
He  constructed  a  system  and  had  it  in  opera- 
tion within  the  time  prescribed  but,  the  sys- 
tem proving  insufficient,  a  company  was  form- 
ed in  1895,  under  R.  S.  Q.,  art.  4485,  and 
given  authority  by  by-law  to  furnish  a  proper 
water  supply  to  the  town,  whereupon  L.  at- 
tempted to  perfect  his  system,  to  alter  the  po- 
sition of  the  pipes,  to  construct  a  reservoir 
and  to  make  new  excavations  in  the  streets 
for  these  purposes  without  receiving  any  fur- 
ther authority  from  the  council. — Held,  re- 
versing the  judgment  appealed  from  (Q.  R. 
r»  < ).  B.  r)42),  G Wynne,  J.,  dissenting,  that 
these  were  not  merely  necessary  repairs  but 
rew  works,  nrtually  part  of  the  system  re- 
quired to  be  completed  during  tli^  year  1802, 
and  which  after  that  date  could  not  be  pro- 
ceeded with  except  upon  further  permission 
obtained  in  the  usual  manner  from  the  coun- 
cil of  the  town.  held,  further,  that  the  reso- 
lution and  the  application  upon  which  it  was 
founded  constituted  a  **  contract  in  writing  *' 
and  a  "  written  agreement  "  within  the  mean- 
ing of  art  1033a  C.  C.  P.  and  violation  of  its 
conditions  was  a  suflBcient  ground  for  injunc- 
tion to  restrain   the  construction  of  the  new 


works.     ViUe  de  Chicoutimi  v.  Ligari,  zzvii., 
329. 

201.  Waterworks — Rescission  of  contract — 
Notice — Mise  en  demeure — Long  user — Waiver 
— Art.  1067  O,  C.]—A  contract  for  the  con- 
struction and  maintenance  of  a  system  of 
waterworks  required  them  to  be  completed  in 
a  manner  satisfactory  to  the  corporation  and 
allowed  the  contractors  thirty  days  after  no- 
tice to  put  the  works  in  satisfactory  working 
order.  On  the  expiration  of  the  time  for  the 
completion  of  the  worlds  the  corporation  served 
a  protest  upon  the  contractors  complaining  in 
general  terms  of  the  insufficiency  and  unsat- 
isfactory construction  of  the  works  without 
specifying  particular  defects,  but  made  use  of 
the  works  complained  of  for  about  nine  years 
when,  without  further  notice,  action  was 
brought  for  the  rescission  of  the  contract  and 
forfeiture  of  the  works  under  conditions  in 
the  contract.  Held,  that,  after  the  long  delay, 
when  the  contractors  could  not  be  replaced  in 
the  original  position,  the  complaint  must  be 
deemed  to  have  been  waived  by  acceptance 
and  use  of  the  waterworks  and  it  would,  un- 
der the  circumstances,  be  inequitable  to  re- 
scind the  contract.  Held,  further,  that  a  no- 
tice specifying  the  particular  defects  to  be 
remedied  was  a  condition  precedent  to  action 
and  that  the  protest  in  general  terms  was  not 
a  sufficient  compliance  therewith  to  pla(5e  the 
contractors  in  default.  Town  of  Richmond  v. 
Lafontaine,  xxx.,  155. 

202.  Principal  and  agent — Action  on  water- 
works contract — Parties — Water  commission- 
ers— Statutory  body. 

See  No.  65,  ante. 

203.  Chiarantee  of  waterworks  debentures — 
By-law  —  Vote  of  ratepayers  —  Approval  of 
Lieutenant-Governor. 

See  No.  50,  ante. 


NAVIGABLE  WATERS. 

1.  Interference  —  Water  lots — Easement — 
Trespass — Public  waters — Prescription.] — W. 
was  lessee  of  water  lots  held  under  Crown 
patent,  granted  in  1840,  the  lease  being  given 

I  by  authority  of  the  patent,  and  public?  statutes 
respecting  the  construction  of  the  Esplanade 
in  Toronto,  which  formed  the  boundary  of  said 
water  lots.  Held,  affirming  the  judgment  ap- 
pealed from  (12  Ont  App.  R.  327),  that  such 
!  lease  gave  to  W.  a  right  to  build  as  he  chose 
I  on  the  lots,  subject  to  any  regulations  which 
the  city  had  power  to  impose,  and  in  doing  so 
to  interfere  with  the  right  of  the  public  to 
navigate  the  water.  —  Held,  also,  that  the 
waters  being  navigable  parts  of  the  Bay  of 
Toronto  no  private  easement  by  prescription 
could  be  acquired  therein  while  they  remained 
open  for  navigation.  London  and  Canadian 
Loan  and  Agency  Co.  v.  Warin,  xiv.,  232. 

2.  Constitutional  law  —  Title  to  alveus — 
Dedication  of  public  lands  —  Presumption — 
User  —  Obstruction  to  navigation  —  Public 
nuisance — Balance  of  convenience.] — ^The  title 
to  the  soil  in  the  beds  of  navigable  rivers  is 
in  the  Crown  in  right  of  the  provinces,  not  in 
right  of  the  Dominion.  Diwon  v.  Snetsinger 
(23  U.  C.  C.  P.  235)  discussed.— By  23  Vict, 
c.  2,  s.  35  (Can.),  power  was  given  to  the 
Crown  to  disi)08e  of  and  grant  water  lots  in 
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riyers  and  other  navigable  waters  in  Up- 
per Canada,  and  the  power  to  grant  the  soil 
carried  with  it  the  power  to  dedicate  it  to  the 
public  use. — ^The  user  of  a  bridge  over  a  navi- 
gable river  for  thirty-five  years  is  sufficient  to 
raise  a  presumption  of  dedication. — If  a  pro- 
vince before  confederation  had  so  dedicated 
the  bed  of  a  navigable  river  for  the  purposes 
of  a  bridge  that  it  could  not  have  objected  to 
it  as  an  obstruction  to  navigation,  the  Crown 
as  representing  the  Dominion,  on  assuming 
control  of  the  navigation,  was  bound  to  permit 
the  maintenance  of  the  bridge. — ^An  obstruc- 
tion to  navigation  cannot  be  justified  on  the 
ground  that  the  public  benefit  to  be  derived 
from  it  outweighs  the  inconvenience  it  causes. 
— It  is  a  public  nuisance  though  of  very  great 
public  benefit  and  the  obstruction  of  the  slight- 
est tK>ssible  degree.  Judgment  appealed  from 
(5  Ex.  C.  R.  30)  affirmed.  The  Queen  v. 
Mo88,  xxvi.,  322. 

3.  Constitutional  law  —  Municipal  corpora- 
tion— Powers  of  Legislature — License — Mono- 
polu — Navigable  streams  —  By-laws  and  reso- 
lutions —  Inter-municipal  ferry — Tolls — Dis- 
turbance of  licensee — Jsorth-West  Territories 
Act,  R.  S,  C.  c.  50,  ss,  13  and  24— B.  N.  A. 
Act  (i«67)  8,  92,  s.-ss.  «,  10  and  15— Rev.  Ord. 
N.  W.  Ter.  (1888)  c.  28— Ord.  N,  W.  T.  No, 
7  of  1891-92,  s,  4 — Companies,  club  associa- 
tions and  partnerships. 

See  Constitutional  Law.  27. 

4.  Canadian  waters  —  Property  in  alveus— 
Pubhc  harbours  —  Erections  in*  navigable 
waters — Interference  with  navigation — Rights 
of  fishing — Power  to  grant — Riparian  proprie- 
tors —  Great  lake^  and  navigable  fivers  — 
Magna  Charta — Provincial  legislation — R.  B, 
O.  {1887)  c.  24,  ».  47—55  Vict.  c.  10,  ss.  6  to 
13.  19  and  21  {0.)—R.  8.  Q.  arts.  1375  to 
13^8. 

See  Constitutional  Law,  5. 

5.  Legislative  jurisdiction  —  Municipal 
boundary— 43  d  -4^  Vict.  c.  62  {Que.) 

See  Assessment  and  Taxes,  41. 

And  see  Navigation — Rivers  and  Streams 
— Watercourses. 


NAVIGATION. 

1.  Title  to  land  —  Unauthorized  grant  — 
Halifax  Harbour — Obstruction ^^Low  water 
mark — Nuisance — Trespass,] — iMion  of  tort 
by  E.  against  W.  for  having  pulled  up  piles 
in  the  Harbour  of  Halifax  below  low  water 
mark,  driven  in  to  be  used  as  supports  to  an 
extension  of  K/s  wharf,  built  on  land  obtained 
by  a  Crown  grant  to  E.  in  August,  1861.  W. 
pleaded  that  "  he  was  possessed  of  a  wharf 
and  premises  in  said  harbour,  in  virtue  of 
which  possession  he  and  his  predecessors  in 
title  had  enjoyed  for  twenty  years  and  up- 
wards before  the  action,  and  had  now,  the 
right  of  having  free  and  uninterrupted  ac^'ess 
from  and  to  Halifax  Harbour,  to  and  from 
said  wharf,  with  steamers,  &c.,  and  because 
piles,  placed  by  plaintiffs  in  said  waters,  in- 
terfered with  his  rights,  he  removed  the  same," 
There  was  evidence  that  the  erections  E.  was 
making  for  the  extension  of  his  wharf  ob- 
structed access  by  vessels  to  W.*s  wharf.  A 
verdict  against  W.  was  upheld  by  the  full 
court.     Held,  reversing  the  judgment  appealed 


from  (4  R.  &  G.  270),  that,  as  the  Crown 
could  not,  without  legislative  sanction,  grant 
to  E.  the  right  to  place  in  said  harbour  below 
low  water  mark  any  obstruction  or  impedi- 
ment so  as  to  prevent  the  free  and  full  enjoy- 
ment of  the  right  of  navigation,  and  as  W. 
had  shewn  special  injury,  he  was  justified  in 
removing  the  piles,  which  was  the  trespass 
complained  of.     Wood  v.  Esson,  ix.,  239. 

2.  Negligence — Collision — Action  —  Towage 
contract— Joinder  of  defendants — Company — 
Liability  limited— 25  d  26  Vict.  {Imp.)  c.  63 
— Merchant  Shipping  Amendment  Act,  1862 — 
Navigation  of  Canadian  waters,  31  Vict.  c.  58, 
s.  12 — Motion  for  judgment — Findings  of  jury 
— Weight  of  evidence  —  Practice.] — ^The  tow- 
ing company  entered  into  a  contract  with  S.. 
to  tow  the  ship  "  Thrasher  **  from  Royal 
Roads  to  Nanaimo,  and  when  loaded  to  tow 
her  back  to  sea.  At  Nanaimo.  under  arrange- 
ments between  the  T.  Co.  ana  the  M.  S.  Co., 
the  remainder  of  the  engagement  was  under- 
taken between  the  two  companies,  and  the  M. 
S.  Co.'s  tug  boat  "  Etta  White,"  and  the  T. 
Co.*8  tug  **  Beaver "  proceeded  to  tow  the 
"Thrasher"  out  of  Nanaimo  on  her  way  to 
sea,  the  "  Etta  White "  being  the  foremost 
tug.  Whilst  thus  in  tow  the  ship  was  dragged 
on  a  reef,  and  became  a  complete  wreck.  The 
night  of  the  accident  was  light  and  clear,  the 
tugs  did  not  steer  according  to  the  course  pre- 
scribed by  the  charts  and  sailing  directions  and 
there  was,  on  the  other  side  of  the  course  they 
were  steering,  upwards  of  ten  miles  of  open 
sea  free  from  all  dangers  of  navigation,  and 
the  ship  was  lost  at  a  spot  which  was  plainly 
indicated  by  the  sailing  directions,  although 
there  was  evidence  that  the  reef  was  unknown. 
The  ship  had  no  pilot,  and  those  aboard  were 
strangers  to  the  coast.  In  an  action  for  dam- 
ages for  negligently  towing  the  ship,  and  so 
causing  her  destruction ;  Held,  1.  That  as  the 
tugs  had  not  observed  those  proper  and  rea- 
sonable precautions  in  adopting  and  keeping 
the  course  to  be  steered,  which  a  prudent  navi- 
gator would  have  observed,  and  the  accident 
was  the  resist  of  their  omission  to  do  so  the 
owners  of  the  tugs  were  jointly  and  severally 
liable.  Taschereau,  J.,  dissented  as  to  the  lia- 
bility of  the  M.  S.  Co.,  holding  that  the  T. 
Co.  were  alone  liable.  2.  That  under  the  B.C. 
Judicature  Act  the  action  was  maintainable 
in  its  present  form  by  joining  both  companies 
as  defendants.  '6.  That  as  there  was  nothing 
in  the  M.  S.  Co.*8  charter  or  Act  of  incorpor- 
ation to  prevent  their  purchasing  and  owning 
a  steam  tug,  and  as  the  use  of  such  a  vessel 
was  incidental  to  their  business,  they  had  a 
perfect  right  to  let  the  tug  to  hire  for  pur- 
poses such  as  it  was  used  for  in  the  present 
case.  4.  That  as  the  tugs  in  question  were 
not  registered  as  British  ships  at  the  time  of 
the  accident  their  owners  were  not  entitled  to 
have  their  liability  limited  under  25  &  26  Vict. 
(Imp.)  c.  «3.  5.  That  the  limited  liability 
under  s.  12  of  31  Vict.  c.  58  (D.)'  does  not 
apply  to  cases  other  than  these  of  collision. 
SeweU  V.  B.  C.  Towing  Co.  and  The  Moody- 
vUle  Sawmill  Co.,  ix.,  527. 

[Note.  —  Leave  to  appeal  to  the  Privy 
Council  was  obtained,  but  the  case  was  settled 
before  hearing.] 

3.  Collision  —  Appreciation  of  evidence  — 
Findings  of  fact — Appeal — Proper  navigation 
— Negligent  lookout  —  Anchor  light.] — In  an 
action  claiming  compensation  for  loss  of  the 
fishing  schooner  "  Carrie  E.  Say  ward  "  by  be- 
ing run  into  and  sunk  while  at  andior  by  the 
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"  Reliance,"  the  decision  mainly  depended  on 
whether  or  not  the  lights  of  the  lost  scliooner 
were  burning  as  the  admiralty  rules  required 
at  the  time  of  the  accident.  The  local  judge 
gave  judgment  against  the  "  Keliance."  Held, 
that  though  the  evidence  given  was  contradic- 
tory, it  was  amply  sufficient  to  justify  the  said 
judgment  which  should  not,  therefore,  be  dis- 
turbed on  appeal.  iSantanderino  v.  Vanveri 
(23  Can.  S.  C.  R.  145),  and  The  Village  of 
Granby  v.  Aldnard  (31  Can.  S.  C.  R.  14)  fol- 
lowed. /Schooner  "  Heliance "  v.  Conwellf 
xxxi..  653. 

4.'  Admiralty  law  —  Navigation  —  Narrow 
channeU—''  White  law  "  R.  24^Right  of  way 
— Meeting  ships — Collision.] — Rule  24  of  the 
**  White  law  "  governing  navigation  in  United 
States  waters  provides  **that  in  all  narrow  | 
cfhannels  where  there  is  a  current,  and  in  the  i 
rivers  St.  Mary,  St.  Clair,  Detroit,  Niagara  I 
and  St.  Lawrence,  when  two  steamers  are 
meeting  the  descending  steamer  shall  have  the 
right  of  way  and  shall,  before  the  vessels  shall 
have  arrived  within  the  distance  of  one-half 
mile  of  each  other,  give  the  signal  necessary 
to  indicate  which  side  she  elects  to  take." 
H'eld,  that  this  rule  has  no  reference  to  the 
general  course  of  vessels  navigating  the  waters 
mentioned  but  applies  only  to  meeting  vessels. 
Therefore,  a  steamer  ascending  the  St.  Clair 
River  with  a  tow  was  nof  in  fault  when  she 
followed  the  custom  of  up-going  vessels  to  bug 
the  United  States  shore.—The  "  Shenandoah  " 
with  a  tow  was  ascending  the  St.  Clair  River 
in  a  fog  and  hugging  the  United  States  shore. 
The  **  Carmona  "  was  coming  down  the  river 
and  they  sighted  each  other  when  a  few  hun- 
dred yards  apart.  They  simultaneously  gave 
the  port  and  starboard  signals  respectively  and 
the  port  signal  was  repeated  by  the  **  Car- 
mona." The  "  Shenandoah "  then  gave  the 
port  signal  and  steered  accordingly.  The  "Car- 
mona, thinking  there  was  not  room  to  pass 
between  the  other  vessel  and  one  lying  close  by 
at  the  elevator  dock,  reversed  her  engines. 
She  passed  the  "  Shenandoah,"  but  on  going 
ahead  again  collided  with  the  vessel  in  tow. 
Heldy  reversing  the  judgment  of  the  local  judge 
(8  Ex.  C.  R.  1),  that  the  "  Shenandoah  "  was 
not  in  fault,  and  that  as  the  local  judge  had 
found  the  "  Carmona  "  not  to  blame,  and  as 
her  captain's  error  in  judgment,  if  it  was 
such,  in  thinking  he  had  not  room  to  pass  be- 
tween the  two  vessels  was  committed  while  in 
the  agonies  of  collision,  his  judgment  as  to  her 
should  be  affirmed.  Davidson  v.  Georgian  Bay 
Navigation  Co.;  The  iShenandoah  and  the 
Crete,  xzxiii.,  1. 

5.  Public  work  —  Navigation  of  River  8t. 
Lawrence  —  Negligence — Repair  of  channel- 
Parliamentary  appropriation  —  Discretion  as 
to  expenditure.] — Action  for  damages  to  SS. 
"  Arabia "  sustained  by  striking  an  obstruc- 
tion in  the  River  St.  Lawrence  ship  channel 
which  had  been  deepened  by  the  Department 
of  Public  Works  and  subsequently  swept  once. 
The  suppliants  contended  that  the  Crown  was 
obliged  to  keep  the  channel  clear  and  that 
failure  to  do  so  amounted  to  negligence.  The 
judgment  appealed  from  (7  Ex.  C.  R.  150), 
held  that  the  channel  was  not  a  public  work 
after  the  work  of  deepening  was  completed, 
and,  even  if  it  was,  no  negligence  had  been 
proved  to  make  the  Crown  liable  under  s. 
1(5  (0)  of  the  Exchequer  Court  Act  (1887). 
It  also  decided  that  the  department  charged 
with  the  repair  and  maintenance  of  the  work 
with  money  voted  by  Parliament  for  that  pur- 


pose was  not  obliged  to  expend  the  appropria- 
tion as  such  matters  were  within  the  discre- 
tion of  the  Governor-in-Council  and  Minister 
who  were  responsible  only  to  Parliament  in 
respect  thereof.  The  Supreme  Court  affirmed 
the  judgment  appealed  from.  Hamburg  Am- 
erican Packet  Co.  v.  The  King,  xxxiii.,  252. 

[Leave  to  appeal  to  Privy  Council  granted 
July,  1903.] 

6.  Boom  company — Obstruction  of  tidal  and 
navigable  waters  —  45  Vict.  c.  100  (N,B.)  — 
Legislative  jurisdiction. 

See  Constitutional  Law,  66. 

7.  Legislative  jurisdiction  —  S9  Vict.  c.  52 
(Que.) — Taxation  of  ferry  boats — Municipal 
by-law — Double  tax — Montreal  harbour — Jur- 
isdiction of  commissioners. 

See  Constitutional  Law,  53. 

8.  Narrow  channel — Negligence — Agony  of 
collision. 

See  Shipping,  3. 

9.  Throwing  sawdust  in  river — Obstruction 
— Assessment  of  damages — Joint  tort-feasors. 

See  Damages,  61. 

10.  Narrow  channel — Negligence — Lights — 
Collision. 

See  Shipping,  4. 

11.  Constitutional  law — Navigable  waters — 
7'itle  to  alveus — Crown — Dedication  of  public 
lands  —  Presumption  of  dedication  —  user — 
Obstruction  to  navigation — Public  nuisance — 
Balance  of  convenience. 

See  Constitutional  Law,  81. 

12.  Canadian  watern — Property  in  alveus — 
Public  harbours  —  Erections  in  navigable 
waters — Interference  with  navigation — Right 
of  fishing — Power  to  grant — Riparian  proprie- 
tors— Great  lakes  and  navigable  rivers — Ope- 
ration of  Magna  Charta — Provincial  legisla- 
tionr—R.  S.  O.  (1887)  c.  2^.  s.  47—^5  Vlct.  o. 
10,  SS.  5  to  13,  19  and  21  iO.)—R.  S.  Q.  arU. 
1375  to  1378. 

See  Constitutional  Law,  5. 

13.  Maritime  law — CoUision — Rules  of  the 
road — Narrow  channel  —  Navigation,  rules  of 
—R.  8.  C.  c.  79,  s.  2,  arts.  15,  16.  18.  19,  21 
and  23 — "  Cjmssing  "  ships — "  Meeting  "  ships 
— *•  Passing^^hips  —  Breach  of  rules — Pre- 
sumption of  fault — Contributory  negligence — 
Moiety  of  damages — 36  &  37  Vict.  {Imp.)  e, 
85,  s.  17 — Manasuvres  in  **  agony  of  collision.** 

See  Shipping,  7. 

14.  Admiralty  law  —  Collision  —  Shin  at 
anchor — Anchor  light  —  Lookout — Weight  of 
evidence — Credibility — Findings  of  trial  judge 
— Negligence. 

See  Shipping,  11. 

15.  Admiralty  law — Collision — Undue  speed 
— Ship  in  default — Rule  16 — Navigation  dur- 
ing fog. 

See  Shipping,  12. 

And  see  Admiralty  Law — Insurance.  Ma- 
rine— Rivers  and  Streams — Shipping. 
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NEOLIOENOE. 

1.  Buildings  and  Premises.  1-6. 

2.  Cabriebs.  7-13. 

3.  Causa  Causans;  Proximate  Cause,  14- 

28. 

4.  Common  Employment,  29-37. 

5.  Contributory  Negligence,  38-73. 

6.  Damages,  74-79. 

7.  Danoebous  Materials,  &c.,  80-84. 

8.  Dangerous  Way,  Works,  &c.,  85-95. 

9.  Defective    Machinery   and   Construc- 

tions, 96-112. 

10.  Drainage,  113-115. 

11.  Employers'  Liability,  116-137. 

12.  Evidence,  138-151. 

13.  Laches,  152-163. 

14.  Landlord  and  Tenant,  164-166. 

15.  Lord  Campbell's  Act,  167-170. 

16.  Navigation,  171-182. 

17.  Notice  of  Action,  183,  184. 

18.  Public  Ways,  185-199. 

19.  Public  Wobks,  200-203. 

20.  Railways,  204-241. 

21.  Tramways,  242-250. 


1.  Buildings  and  Pbemises. 

1.  Insufficient  foundation  wall — Contract — 
41  Vict,  cc.  6  di  {N.B,)— Building  hy-law— 
Violation  of — LiahUity  of  owner — Assessment 
of  damages — Loss  of  rent.] — S.  contracted  to 
erect  a  proper  and  legal  building  for  W.  and 
two  days  later  the  City  of  St.  John,  under  the 
Act  41  Vict.  c.  6  (N.  B.),  passed  a  by-law 
prohibiting  buildings  such  as  that  contracted 
for.  W.  had  reserved  the  right  to  alter  plans 
and  specifications,  and  make  deviations  in  the 
construction,  detail  or  execution  of  the  work, 
and  engaged  an  architect  to  superintend  the 
work  and  enforce  the  conditions  of  the  con- 
tract, &cf.  Whi\e  in  course  of  erection,  the 
centre  wall,  having  been  built  on  an  insuffi- 
cient foundation,  fell,  carrying  with  it  (he 
party  wall  common  to  W.  and  McM.,  his 
neighbour.  In  an  action  against  W.  and  S. 
to  recover  damages  the  jury  found  for  the 
plaintiff  for  $5,327,  ♦.  e.,  general  damages, 
|3,952.  and  $1,375  for  loss  of  rent.  In  the 
full  court  the  verdict  was  allowed  to  stand 
for  $3,952,  amount  of  general  damages  (21  N. 
B.  Rep.  31).  On  appeal  and  cross-appeal, 
Heldy  Gwynne,  J.,  dissenting,  that  at  the  time 
of  the  injury,  the  contract  for  the  erection  of 
W.'s  building  being  in  contravention  of  a 
valid  by-law,  the  defendant  W.,  his  contractors 
and  agent  were  all  equally  responsible  for  the 
consequences  of  building  the  illegal  wall  which 
caused  the  injury;  that  the  jury,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  could 
adopt  the  actual  loss  of  rent  as  a  fair  criterion 
by  which  to  establish  damage  sustained,  and 
therefore  the  verdict  should  stand  for  the  full 
amount  of  the  verdict. — Per  Gwynne,  J.,  dis- 
senting: That  W.  was  not,  by  the  terms  of 
the  contract,  liable  for  the  injury,  and,  even 
if  the  by-law  did  make  the  building  a  nuisance, 
the  plaintiff  could  not,  under  the  pleadings  in 
the  case,  have  the  Jaenefit  of  it.  Walker  v. 
McMiUan,  vi.,  241. 

2.  Fortuitous  event — High  wind — Vis  major 
—Fall  of  wall  after  fire— Arts,  11,  s,-s.  2Ji,  105S, 


1055,  1071  G.  C]~Where  fire  destroyed  his 
house,  leaving  walls  dangerous,  and  defendant, 
knowing  the  fact,  neglected  to  secure  or  sup- 
port a  wall  or  take  it  down,  and  some  days 
after  the  fire  it  was  blown  down  by  a  high 
wind  and  damaged  plaintiff's  house,  defendant 
cannot  shield  himself  under  plea  of  vis  major. 
Judgment  appealed  from  (M.  L.  R.  6  Q.  Br 
402)  affirmed.  Nordheimer  v.  Alexander,  xix., 
248. 


3.  Sic  utere  tuo  ut  alieno  ne  Iwdas — Use  of 
engine — Discharge  of  steam — Nuisance.] — A 
condenser  pipe  passed  through  the  floor  and 
discharged  steam  into  a  dock  below,  20  feet 
from  an  adjoining  warehouse  into  which  the 
steam  entered  and  damaged  the  contents.  No- 
tice was  given  to  the  company,  but  the  injurious 
use  continued.  Held,  aflfirming  the  judgment 
appealed  from  (23  N.  S.  Rep.  263),  that  the 
act  causing  the  injury  violated  the  rule  of  law 
which  does  not  permit  one,  even  on  his  own 
land,  to  do  anything,  lawful  in  itself,  which 
necessarily  injures  another,  and  the  persons 
injured  were  entitled  to  damages,  more  espe- 
cially as  the  injury  continued  after  notice. 
Chandler  Electric  Co.  v.  Fuller,  xxi.,  337. 

4.  BuUding—Want  of  repair  —  Damages — 
HSritiers  fiduciaires  —  Personal  liability  of 
trustees— Eaecutors^Arts.  921,  981  (a),  1055 
C.  C] — The  owner  of  property  abutting  on  a 
highway  is  under  a  positive  duty  to  keep  it  from 
being  a  cause  of  danger  to  the  public  by  reason 
of  any  defect,  either  in  structure,  repair  or  use 
and  management,  which  reasonable  care  can 
guard  against. — ^A.  T.  sued  J.  F.  and  M.  W. 
F.  personally  as  well  as  in  their  quality  of 
testamentary  executors  and  trustees  of  the 
will  of  the  late  J.  F..  claiming  $4,000  damages 
for  the  death  of  her  husband  who  was  killed  by 
a  window  falling  on  him  from  the  third  story 
of  a  building  which  formed  part  of  the  gen- 
eral estate  of  the  late  J.  F.,  but  which  had 
been  specifically  bequeathed  to  one  G.  F.  and 
his  children,  for  whom  the  said  J.  F.  and  M» 
W.  F.  were  also  trustees.  The  courts  below 
held  appellants  liable  in  their  capacity  of  ex- 
ecutors of  the  general  estate  and  trustees  un- 
der the  will. — Held,  reversing  the  judgment 
appealed  from,  that  the  appellants  were  re- 
sponsible for  the  damages  resulting  from  their 
negligence  in  apt  keeping  the  building  in  re- 
pair as  well  personally  as  in  their  quality  of 
trustees  (d'heritiers  fiduciaries)  for  the  bene- 
fit of  G.  F.'s  children ;  but  were  not  liable  as 
executors  of  the  general  estate.  Ferrier  v. 
Tr^pannier,  xxiv.,  86. 

5.  Contributory  negligence  —  Unsafe  pre- 
mises —  Risk  voluntarily  incurred.] — ^An  em- 
ployee of  a  company  which  had  contracted  to 
deliver  coal  at  a  school  building  went  volun- 
tarily to  inspect  the  place  where  the  coal  was 
to  be  put  on  the  evening  preceding  the  day 
.upon  which  arrangements  had  been  made  for 
the  delivery,  and  was  accidentally  injured  by 
falling  into  a  furnace  pit  in  the  basement  on 
his  way  to  the  cfoal-bins.  He  did  not  apply 
to  the  School  Board  or  the  caretaker  in 
charge  of  the  premises  for  permission  to  enter 
before  making  his  visit.  Held,  affirming  the 
judgment  appealed  from  (23  Ont.  App.  R. 
597),  that  in  thus  voluntarily  visiting  the 
premises  for  his  own  purposes  and  without 
notice  to  the  occrupants,  he  assumed  all  risks 
of  danger  from  the  condition  of  the  premises 
and  could  not  recover  damages.  Rogers  v. 
The  Toronto  Public  School  Board,  xxvii.,  448, 
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6.  Lawful  use  of  land  —  Excavations — In- 
jury to  adjoining  property — Damages — Right 
of  action,] — Plaintiff  charged  that  defendant 
carelessly,  negligently  and  improperly  made  ex- 
cavations upon  his  lot  adjoining  that  of  the 
plaintiff,  allowed  water  to  accumulate  in  the 
excavations  and  to  injure  the  foundations  of 
plaintiff's  building.  The  judgment  appealed 
from  (18  N.  B.  Rep.  523),  ordered  a  nonsuit 
on  the  ground  that  damage  and  injury  must 
both  concur  to  afford  a  right  of  action,  that 
the  evidence  shewed  only  an  ordinary  and 
legitimate  use  by  defendant  of  his  own  land 
which  did  not  constitute  an  injury  and,  there- 
fore, he  was  not  liable  for  damages.  On  ap- 
peal the  Supreme  Court  of  Canada  affirmed 
the  judgment  appealed  from.  St,  John  Young 
Men's  Christian  Association  v.  Hutchinson^ 
Cass.  Dig.  (2  ed.)  210. 


2.   CABBIER8. 

7.  Carriers  —  Special  contract — Limitation 
of  liability  —  Damages — Wrongful  conversion 
on  connecting  line  of  transportation — Sale  of 
goods  for  non-payment  of  freiaht,]  —  Condi- 
tions in  a  shipping  receipt  relieving  the  car- 
rier from  liability  for  loss  or  damages  aris- 
ing out  of  "  the  safe-keeping  and  carriage  of 
goods  "  even  though  caused  by  the  negligence, 
carelessness  or  want  of  skill  of  the  carrier's 
officers,  servants  or  workmen,  without  the 
actual  fault  or  privity  of  the  carrier,  and  re- 
stricting claims  to  the  cash  value  of  the  goods 
at  the  port  of  shipment,  do  not  apply  to  cases 
where  the  goods  have  been  wrongfully  sold  or 
converted  by  the  carrier.  WUson  v.  Canadian 
Development  Co.,  xxxiii.,  432. 

The  Privy  Council  refused  leave  to  appeal, 
July,  1903. 

8.  Carriage  of  perishable  freight  —  Bill  of 
lading — Verbal  condition — Duty  as  to  suitable 
transportation — Covered  cars  —  **  At  owner** 
risk  " — Estoppel. 

See  Railways,  1. 

9.  Contract  by  carrier  —  Forwarding  goods 
— Delivery  —  Connecting  lines  —  Custody  of 
goods,  ' 

See  Cabbiebs,  6. 

10.  Railway  company — Carriage  of  goods — 
Limitation  of  liability — Railway  Act,  1888,  s. 
246  (5). 

See  Railways,  5. 

11.  Railway  company — Carriage  of  goods — 
Connecting  lines — Special  contract  —  Loss  by 
fire  in  warehouse — Negligence — Pleading. 

See  Railways,  6. 


12.  Fragile  goods  —  Stowage  —  Contract 
against  fault  of  servants  —  Charter  party — - 
Affreightment. 

See  Cabbiebs,  16. 

13.  Railways  —  Carriers — Special  instruc- 
tions— Acceptance  by  consignee — Warehouse- 
m  en — Amendment. 

See  Carriers,  17. 


3.  Causa  Causans;  Pboximate  Cause. 

14.  Runaway  horses — Negligence  —  Proxi- 
mate cause  —  Danger  voluntarily  incurred — 
Reasonable  conduct.]  —  C.  having  driven  his 
horses  into  a  lumber  yard  adjoining  a  street 
on  which  blasting  operations  were  being  car- 
ried on,  left  them  in  charge  of  the  owner  of 
another  team  while  he  interviewed  the  proprie- 
tor of  the  yard.  Shortly  after  a  blast  went 
off  and  stones  thrown  by  the  explosion  fell  on 
the  roof  of  a  shed  in  which  C.  was  standing 
and  frightened  the  horses,  which  began  to  run. 
C.  at  once  ran  out  in  front  of  Uiem  and  en- 
deavoured to  stop  them,  but  c?ould  not,  and  in 
trying  to  get  away  he  was  injured.  He 
brought  an  action  against  the  municipality 
conducting  the  blasting  operations  to  recover 
damages  for  such  injury.  Held,  affirming  the 
decision  appealed  from  (20  Ont.  App.  R.  49), 
Gwynne,  J.,  dissenting,  that  the  negligent 
manner  in  which  the  blast  was  set  off  was  the 
proximate  and  first  cause  of  the  injury  to  C. , 
that  such  negligent  act  immediately  j^roduced 
in  him  the  state  of  mind  which  instinctively 
impelled  him  to  attempt  to  stop  the  horses; 
and  that  he  did  no  more  than  any  reasonable 
man  would  have  done  under  the  circumstances. 
Town  of  Prescott  v.  Connell,  xxii.,  147. 

15.  Passenger  vessel — Use  of  wharf — Invi- 
tation to  public  —  Accident  in  using  insuffi- 
ciently lighted  wharf — Proximate  cause — Irre- 
gular medical  attendance  —  Excessive  dam- 
ages.]— A  company  owning  a  steamboat  mak- 
ing weekly  trips  between  Boston  and  Halifax, 
occupied  a  wharf  in  the  latter  city  leased  to 
their  agent.  For  the  purpose  of  getting  to 
and  from  the  steamer  there  was  a  plank  side 
walk  on  one  side  part  way  down  the  wharf 
and  persons  using  it  usually  turned  at  the  end 
and  passed  to  the  middle  of  the  wharf.  Y. 
and  his  wife  went  to  meet  a  passenger  exi)€Ct- 
ed  to  arrive  by  the  steamer  between  seven  and 
eight  o'clock  one  evening  in  November.  They 
went  down  the  plank  sidewalk  and  instead  of 
turning  off  at  the  end,  there  being  no  lights, 
and  the  night  dark,  they  continued  straight 
down  the  wnarf  which  became  narrower  after 
some  distance,  and  formed  a  jog,  on  reaching 
which,  Y.'s  wife  tripped  and  as  her  husband 
tried  to  catch  her  they  both  fell  into  the  water. 
Forty-four  days  afterwards  Mrs.  Y.  died.  In 
an  action  by  Y.  against  the  company  to  re- 
cover damages  occasioned  by  the  death  of  his 
wife  it  appeared  that  the  de(%ased  had  not 
had  regular  and  continual  medical  treatment 
after  the  accident  and  the  doctors  who  gave 
evidence  at  the  trial  differed  as  to  whether 
or  not  the  immersion  was  the  approximate 
cause  of  her  death.  The  jury  when  asked : 
Would  the  deceased  have  recovered,  notwith- 
standing the  accident,  if  she  had  received  regu- 
lar and  continual  attendance?  replied,  **very 
doubtful."  A  verdict  was  found  for  plaintiff 
with  $1,500  damages,  which  the  Supreme 
Court  (N.  S.)  set  aside,  and  ordered  a  new 
trial.  Held,  affirming  judgment  appealed  from 
(24  N.  S.  Rep.  436).  that  Y.  and  his  wife 
were  lawfully  upon  the  wharf  at  the  time  of 
the  accident;  that  in  view  of  the  established 
practice  they  had  a  right  to  assume  that  they 
were  invited  by  the  company  to  go  on  the 
wharf  and  assist  their  friends  in  disembark- 
ing from  the  steamer;  and  that  they  had  a 
right  to  expect  that  the  means  of  approach 
to  the  steamer  were  safe  for  persons  using  or- 
dinary care,  and  the  company  was  under  on 
obligation  to  see  that  they  were  safe, — Held, 
further,  that  it  having  been  proved  that  the 
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wharf  was  only  rented  to  the  a^ent  because 
the  landlord  preferred  to  deal  with  him  per- 
sonally, and  that  it  was  rented  for  the  use 
of  the  company,  whose  officers  had  sole  con- 
trol of  it,  the  company  was  in  possession  of 
it  at  the  time  of  the  accident. — Held,  also, 
that  the  evidencfe  and  finding  of  the  jury  hav- 
ing left  it  in  doubt  that  the  accident  was  the 
proximate  cause  of  Mrs.  Y.'s  death,  the  jury 
not  having  been  properly  instructed  as  to  the 
liability  of  the  company  under  the  circum- 
stances, and  the  damages  being  excessive  un- 
der the  evidence,  the  order  for  a  new  trial 
should  be  affirmed.  York  v.  Canada  Atlantic 
88.  Co.,  xxii.,  167.      • 

16.  Master  and  servant  —  Negligence  — 
"  Quebec  Factories  Act  '*—R.  8.  Q.  arts.  S019- 
S053 — Art.  105S  .0.  0. — CivU  responsibility — 
Cause  of  accident — Conjecture  —  Evidence — 
Onus  of  proof — Breach  of  statutable  duty — 
Police  regulations.] — The  plaintiff's  husband  ^ 
was  accidentally  killed  whilst  employed  as  en- 
gineer  in  charge  of  defendant's  engine  and  ma-  ! 
chinery.  In  an  action  by  the  widow 
for  damages  the  evidence  was  altogether 
circumstantial  and  left  the  manner  in 
which  the  accident  occurred  a  matter  of 
conjecture.  —  Held,  that,  in  order  to  main- 
tain the  action  it  was  necessary  to  prove 
by  direct  evidence,  or  by  weighty,  precise  and 
consistent  presumptions  arising  from  the  facts 
proved,  that  the  accident  was  actually  caused 
by  the  positive  fault,  imprudence  or  neglect  of 
the  person  sought  to  be  charged  with  respon- 
sibility, and  such  proof  bein^  entirely  want- 
ing the  action  must  be  dismissed. — The  pro- 
visions of  the  "Quebec  Factories  Act"  (R. 
S.  Q.  arts.  3019  to  3053  inclusively)  are  in- 
tended to  operate  only  as  police  regulations 
and  the  statutable  duties  thereby  imposed  do 
not  affect  the  civil  resx)onsibility  of  employers 
towards  their  employees  as  provided  by  the 
Civil  Code.  Montreal  Rolling  Mills  Co.  v. 
Corcoran^  xxvi.,  595. 

17.  Master  and  servant  —  Evidence — Prob- 
able cause  of  accident.]  —  Evidencte  which 
merely  supports  a  the<wy  propounded  as  to 
the  probable  cause  of  injuries  received  through 
an  unexplained  accident  is  insufficient  to  sup- 
port a  verdict  for  damages  where  there  is  no 
direct  fault  or  negligence  proved  against  the 
defendant  and  the  actual  cause  of  the  acci- 
dent is  purely  a  matter  of  speculation  or  con- 
jecture. Canada  Paint  Co.  v.  Trainer,  xxviii., 
352. 

18.  Fault  of  feUow-servant  —  Contributory 
negligence  —  Employer's  liability  —  Arts. 
lOoS,  1056  0.  C. — Dangerous  material — Prob- 
able cause  of  accident.] — Defendants  manu- 
factured detonating  cartridges  or  caps  made 
by  charping  copper  shells  with  a  composition 
of  fulminate  of  mercury  and  chlorate  of  pot- 
ash, a  highly  explosive  mixture,  requiring 
great  care  in  manipulation.  It  is,  when  dry, 
liable  to  explode  easily  by  friction  or  contact 
with  flame,  but  has  the  property  of  burning 
slowly  without  exploding  when  saturated  with 
moisture.  It  was  the  duty  of  defendant's  fore- 
man, twice  a  day,  to  provide  a  sufficient  quan- 
tity of  Uie  mixture  for  use  in  his  special  com- 
partment during  the  morning  and  in  the  after- 
noon, and  to  keep  it  properly  dampened  with 
water,  for  which  purpose  he  was  furnished 
with  a  sprinkler.  It  was  also  the  foreman's 
duty  to  fill  the  empty  shells  with  the  fulmi- 
nating mixture  as  they  were  handed  to  him 
set  on  end  in  wooden  plates,  and  then  pass 
them  on,  properly  moistened,  through  a  slot 


in  his  compartment,  to  a  shelf  whence  they 
were  removed  by  another  employee  and  the 
charges  pressed  down  to  the  bottom  of  the 
shells  by  means  of  a  pressing  machine  worked 
by  C,  at  a  table  near  by.  An  explosion  took 
place  which  appeared  from  the  evidence  to 
have  originated  at  the  pressing  machine,  and 
might  have  occurred  either  through  the  ful- 
minate in  the  shells  having  been  allowed  to 
become  too  dry  from  carelessness  in  the 
sprinkling,  or  from  an  accumulation  of  the 
mixture  in  adhering  to  and  drying  upon  the 
metal  portions  of  the  pressing  machine.  It 
was  the  duty  of  C,  operating  the  pressing 
machine,  to  keep  it  clean  and  prevent  the  mix- 
ture from  accumulating  and  drying  there  in 
dangerous  quantities.  When  the  explosion  oc- 
cfurred,  the  foreman  and  G.  and  another  em- 
ployee were  killed,  but  a  fourth  employee,  who 
was  blown  outside  the  wreck  of  the  building 
and  survived,  stated  that  the  -first  flash  ap- 
peared to  come  from  the  pressing  machine, 
and  the  explosion  followed  immediately.  The 
theory  propounded  by  the  plaintiff,  father  of 
O.,  assumed  that  nothing  was  known  of  the 
actual  cause  of  the  explosion,  nor  where  it  in 
point  of  fact  originated,  but  inferred  from  a 
supposed  condition  of  things,  that  the  fulmi- 
nate had  not  been  sufficiently  dampened,  and 
that  this  indicated  carelessness  on  the  part 
of  the  foreman  and  raised  a  presumption  that 
the  explosion  originated  through  his  fault. 
The  evidence  of  the  survivor  led  to  the  con- 
clusion that  the  explosion  originated  through 
G.'s  neglect  to  clean  the  pressing  machine. 
Defendants  had  taken  all  reasonable  precau- 
tions to  diminish  risk  of  injury  to  their  em- 
ployees in  the  event  of  an  explosion, 
and  it  appeared  that  conformity  with 
rules  prescribed  and  instructions  given  by 
them  to  their  employees  for  the  purpose 
of  securing  their  safety,  would  be  suf- 
ficient to  secure  them  from  injury.  Held, 
Taschereau  and  King,  JJ.,  dissenting,  that  as 
it  appeared  under  the  circumstances  of  the 
case,  that  the  cause  of  the  accident  was  either 
unknown  or  else  that  it  could  fairly  be  pre- 
sumed to  have  been  caused  by  the  negligence 
of  the  person  injured,  whose  personal  repre- 
sentative brought  the  action,  that  there  c^uld 
not  be  any  such  fault  imputed  to  the  defen- 
dants as  would  render  them  liable  in  damages. 
Dominion  Cartridge  Co.  v.  Cairns,  xxviii., 
361. 

19.  Dangerous  machinery  —  Statutory  duty 
— Cause  of  accident.] — K.,  a  workman  in  a 
cotton  mill,  was  killed  by  being  caught  in  a 
revolving  shaft  and  dashed  against  a  beam. 
No  one  saw  the  accident,  and  it  could  not  be 
ascertained  how  it  occurred.  In  an  action  by 
his  widow  and  infant  children  against  the 
Company  the  negligence  charged  was  want  of 
a  fence  or  guard  around  the  machinery,  which 
caused  the  death  of  K.,  contrary  to  the  pro- 
visions of  the  Workmen's  Compensation  Act. 
Held,  reversing  the  judgment  appealed  from 
(25  Ont.  App.  R.  36),  Gwynne,  J.,  dissenting, 
that  whether  the  omission  of  such  statutable 
duty  could  or  could  not  form  the  ba.<!is  of  an 
action  at  common  law,  the  plaintiffs  could 
not  recover  in  the  absence  of  evidence  that 
the  negligence  charged  was  the  cause  of  the 
accident.  Canadian  Coloured  Cotton  Mills 
Co.  V.  Kervin,  xxix.,  478. 

20.  Use  of^  dangerous  material  —  Unknoton 
cause  of  accident  —  Injury  resulting  from  ex- 
plosion —  Employer's  liability  —  Fault  of 
felloic-servant.] — The  negligent  accumulation 
of  an   unnecessary   quantity   of  dynamite   in 
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■dangerous  proximity  to  employees  of  a  min- 
ing company,  where  damage  might  occur 
through  the  nature  of  the  substance,  careless- 
ness or  otherwise,  is  such  negligence  on  the 
part  of  the  (Company  as  will  render  it  liable 
for  injuries  caused  by  an  explosion  of  the 
dynamite  although  the  direct  cause  of  such  ex- 
plosion may  be  unknown.  Gwynne,  J.,  dis- 
sented. As  the  doctrine  of  common  employ- 
ment does  not  prevail  in  the  Province  of  Que- 
bec, acts  or  omissions  of  fellow-servants  of 
a  deceased  workman  do  not  exonerate  em- 
ployers from  liability  for  the  negligence  of 
.a  servant  which  may  have  led  to  injuries. 
The  Queen  v.  FUion  (24  Can.  S.  C.  R.  482), 
and  2^h€  Queen  v.  Grenier  (30  Can.  S.  C.  R. 
42)  followed.  Judgment  appealed  from  af- 
firmed. The  Asbestos  d  Ashestic  Co.  v.  Du- 
rand,  xxx.,  285. 

21.  Injury  to  workmen  —  Proaimate  cause 
— Ontario  factories  Act.]— A  workman  in  a 
pulp  facftory.  whose  duty  it  was  to  take  the 
pulp  away  from  a  drier,  had  to  climb  up  a 
-step  ladder  to  get  on  a  plank  in  front  of  the 
drier.  The  step  ladder  was  moveable  and 
placed  close  to  a  revolving  cog  wheel.  On 
returning  from  the  drier  on  one  occasion  an- 

.other  w^orkman,  accidentally  or  intentionally, 
removed  the  ladder  as  he  was  about  to  step  on 
it  and  before  he  could  recover  his  balance 
his  leg  was  caught  in  the  cog  wheel  and  so 
crushed  that  it  had  to  be  amputated.  In  an 
action  against  the  factory  owners  the  jury 
found  that  the  injured  w<M:kman  was  not 
negligent  or  careless;  that  the  removal  of  the 
ladder  would  not  have  caused  the  accident  if 
the  wheel  had  been  properly  guarded  and  the 
ladder  fastened  to  the  floor ;  and  that  the  non- 
guarding  and  fastening  constituted  negligence 
■on  the  part  of  the  defendants.  Held,  affirm- 
ing the  judgment  of  the  Court  of  Appeal  (3 
Ont.  L.  R.  600),  that  the  evidence  justified 
the  findings;  that  the  proximate  cause  of  the 
accident  was  the  want  of  a  proper  guard  on 
the  wheel  and  fastening  of  tlie  ladder  to  the 
floor  for  which  the  defendants  were  liable. 
Sault  8te.  Marie  Pulp  and  Paper  Co.  v. 
Myers,  xxxiii.,  23. 

22.  Common  fault  —  Inconsistent  findings 
of  jury  —  Misdirection, 

See  No.  141,  infra, 

23.  Use  of  dangerous  material  —  Neglect  to 
insulate  electric  wires  —  Probable  cause  of 
accident  —  Employer's  liability. 

See  No.  80,  infra, 

24.  Sparks  from  railway  engine  —  Rubbish 
on  berm  —  Findings  of  jury  —  Concurrent 
findings  as  to  cause  of  injury. 

See  No.  217,  infra, 

25.  Insecure  tacklr  —  Warning  of  danger 
— Imprudence  —  Cause  of  accident  —  Cause 
'Of  injury. 

See  No.  88,  infra. 

26.  Use  of  dangerous  material  —  Unknown 
cause  of  accident  —  Injury  rcnulting  from  ex- 
plosion —  Employer's  liability  —  Fault  of 
fellow-servant. 

See  No.  20,  ante. 

27.  Horses  running  away  —  Cause  of  acci- 
.dent  —  Telephone  poll  on  public  street. 

See  No.  192.  infra. 


28.  Evidence  to  support  verdict — Findings 
of  fact  —  Practice  —  Defective  ways,  works 
and  machinery  —  Prowimate  cause  of  injury 
— Fault  of  f ^low-workman  —  Mining  regula- 
tions. 

See  Verdict,  3. 

4.  Common  Empi/>tment. 

29.  Negligence  of  servants  or  officers  of  the 
Crown  —  Injury  caused  to  fdlow-servant  — 
Common  employment.] — In  the  law  of  the 
Province  of  Quebec,  the  doctrine  of  common 
employment  has  no  place.  (4  Ex.  C.  R.  134, 
affirmed.)     The  Queen  v.  Filion,  xxiv.,  482. 

Followed  in  The  Queen  v.  Grenier  (30  Can. 
S.  C.  R.  42)  and  in  Asbestos  and  Asbesiic 
Co.  V.  Durand  (30  Can.  S.  C.  R.  285).  See 
Nos.  30  and  31,  infra, 

30.  Negligence  of  fellow-servant  —  Common 
employment  —  Doctrine  in  Province  of  Que- 
bec] —  The  doctrine  of  common  employment 
does  not  prevail  in  the  Province  of  Quebec. 
The  Queen  v.  FUion  (24  Can.  S.  O.  R.  482) 
followed.    The  Queen  v.  Orenier,  xxx.,  42. 

31.  Use  of  dangerous  material  —  Unknown 
cause  of  accident  —  Injury  resulting  from  ex- 
plosion —  Employer's  liability  —  Fault  of 
fellow-servant.] — ^The  negligent  accumulation 
of  an  unnecessary,  quantity  of  dynamite  in 
dangerous  proximity  to  employees  of  a  min- 
ing company,  where  damage  might  occur 
through  the  nature  of  the  substance,  careless- 
ness or-  otherwise,  is  such  negligence  on  the 
part  of  the  company  as  will  render  it  liable 
f(Mr  injuries  caused  by  an  explosion  of  the 
dynamite  although  the  direct  cause  of  such 
explosion  may  be  unknown.  Gwynne,  J.,  dis- 
sented.— ^As  the  doctrine  of  common  employ- 
ment does  not  pre^^ail  in  the  Province  of  Que- 
bec, acts  or  omissions  of  fellow-servants  of 
a  deceased  workman  do  not  exonerate  em- 
ployers from  liability  for  the  negligence  of  a 
servant  which  may  have  led  to  injuries.  The 
Queen  v.  FUion  (24  Can.  S.  O.  R.  482),  and 
Th^  Queen  v.  Grenier  (30  Can.  S.  C.  R.  42) 
followed.  Judgment  appealed  from  affirmed. 
The  Asbestos  d  Asbestic  Co.  v.  Durand,  xxx., 
285. 

32.  Master  and  servant  —  Common  employ- 
ment —  Finding  of  jury  —  Question  of  foot. 

See  Master  and  Servant,  15. 

33.  Negligent  **  loom  fimer  **  —  Defective 
machine  —  Evidence  for  jury. 

See  No.  97.  infra. 

34.  Person  in  charge  of  electric  car-^-Motor- 
man  —  Injury  to  conductor  —  Workmen's 
Compensation  Act, 

See  Employer  and  Employee,  1. 

35.  Work  in  mine  —  Entering  shaft — Code 
of  signals  —  Disregard  of  rules — Danger. 

See  No.  53,  infra, 

36.  Working  of  mines  —  Statutory  regula- 
tions— Fault  of  fellow-workman. 

See  No.  90,  infra, 

37.  Evidence  to  support  verdict  —  Findings 
of  fact  —  Practice  —  Defective  ways,  works 
and  machinery  —  Proximate  cause  of  injury — • 
Fault  of  fellow-workman  —  Mining  regula- 
tions. 

See  Verdict,  3. 
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5.   CONTBIBUTOBY  NEGLIGENCE. 

38.  Unhuoyed  anchor  of  moored  vessel  — 
Custom  of  port  —  Ordinary  caution — Rule  of 
the  road--€oUi»ion  with  anchor — Contributory 
negligence — Damages, ^ — ^At  a  port  where  ves- 
sels load  timber,  the  "  Erie  Belle  '*  was  in 
the  habit  of  landing  and  taking  passengers. 
The  "  M.  C.  Upper  "  was  moored  at  the  west 
side  of  the  dock,  and  had  her  anchor  dropped 
some  distance  out  in  continuation  of  the  di- 
rect line  of  the  east  end  of  the  wharf,  thus 
bringing  her  ciable  directly  across  the  end  of 
the  wharf  from  east  to  west,  and  without 
buoying  the  same  or  taking  some  measure  to 
inform  incoming  vessels  where  it  was.  The 
**  Brie  Belle "  came  into  the  wharf  safely, 
and  in  backing  out  from  the  wharf  she  came 
in  contact  with  the  anchor  of  the  "  M.  G. 
Upper,"  making  a  large  hole  in  her  bottom. 
On  a  petition  by  the  owner  of  the  **BTie 
Belle  "  in  the  Maritime  Court  of  Ontario,  to 
recover  damages  done  to  his  vessel  by  the  **  M. 
C.  Upper,"  the  trial  judge  found  that  both  ves- 
sels were  to  blame,  and  held  that  each  should 
pay  one-half  of  the  damage  sustained  by  the 
•*  Erie  Belle."— On  appeal  by  owner  of  "  M. 
C.  I'pper "  and  cross-appeal  by  owner  of 
••  Erie  Belle,"  the  court  was  equally  divided, 
the  appeal  and  cross-appeal  were  dismissed 
without  costs;  and  it  was  tleld,  per  Ritchie, 
C.J.,  and  Foumier  and  Taschereau,  JJ.,  that 
as  the  **  Erie  Belle,"  being  managed  with  care 
and  skill,  went  to  the  wharf  in  the  usual  way, 
and  came  out  in  the  usual  way,  that  impact 
with  the  hawser  or  anchor  is  **  impact  between 
the  vessels,"  and  as  the  "  M.  C.  Upper  "  had 
wrongfully  and  negligently  placed  her  anchor 
where  it  ought  not  to  have  been,  and  without 
indicating,  by  a  buoy  or  otherwise,  its  posi- 
tion to  the  "  Erie  Belle,"  the  owner  of  the 
"Erie  Belle"  was  entitled  to  full  compensation, 
and  the  "  M.  C.  Upper  "  should  pay  the  whole 
of  the  damage. — Per  Strong,  Henry  and 
Gwyrne,  JJ..  that  the  **  M.  C.  ITpper "  had 
a  right  to  have  her  anchor  where  it  was,  and 
that  it  was  not  in  the  line  by  which  the 
**  Erie  Belle  "  entered  and  by  which  she  could 
have  backed  out;  that  the  strain  on  the 
anchor  chain  when  the  cirew  of  the  "  M.  C. 
Upper "  were  hauling  on  it  all  the  time  the 
**Erie  Belle"  was  at  Fort  K.  sufficiently  in- 
dicated the  position  of  the  anchor,  and  there- 
fore that  the  accident  happened  through  no 
fault  or  negligence  on  the  part  of  the  "M.  C. 
Upper."    McCallum  v.  Odette,  vii.,  36. 

39.  Municipal  corporation  —  'New  trial  — 
Nonsuit  —  Defective  sidewalk  —  Lawful  use 
of  street  —  Contributory  negligence  —  Dam- 
ages.]— ^In  an  action  for  damages  from  an 
injury  caused  by  a  defective  sidewalk,  the  evi- 
dence of  the  plaintiff  shewed  that  the  acci- 
dent whereby  she  was  injured  happened  while 
she  was  engaged  in  washing  the  windows  of 
her  dwelling  from  the  outside  of  the  house, 
that  in  taking  a  step  backward,  her  foot  went 
through  a  hole  in  the  sidewalk  and  she  was 
thrown  down  and  hurt;  she  knew  the  hole 
was  there.  There  was  no  evidence  as  to  the 
nature  or  extent  of  the  hole,  nor  was  affirma- 
tive evidence  given  of  negligence  on  the  part 
of  any  officer  of  the  corporation. — No  motion 
for  nonsuit  was  made,  and  the  jury  were  di- 
rected that  if  the  plaintiff  knew  the  hole  was 
there,  it  was  contributory  negligence;  but  if 
she  believed  it  was  firm  ground  there  was  no 
contributory  negligence. — The  jury  awarded 
$300  damages,  and  a  rule  nisi  for  a  new  trial 
was  discharged.    Held,  reversing  the  judgment 


appealed  from  (23  N.  B.  Rep.  559),  that  there 
should  be  a  new  trial. — Per  Ritchje,  C.J.,  and 
Fourmer,  J.  That  the  plaintiff  was  neither 
walking  nor  passing  over,  travelling  upon,  nor 
lawfully  using  the  street  as  alleged  in  the  de- 
claration, and  she  was,  therefore,  not  entitled 
to  recover. — Per  Ritchie,  O.J.  The  damages 
were  excessive. — Per  Henry,  J.  That  the 
plaintiff  was  lawfully  using  the  street,  and 
there  was  evidence  of  negligence  on  the  part 
of  the  corporation,  but  as  the  question  of  con- 
tributory negligence  had  not  been  left  to  the 
jury  as  it  should  have  been  there  must  be  a 
new  trial. — Per  Taschereau  and  Gwynne,  JJ. 
That  there  was  no  evidence  of  negligence  to 
justify  the  verdict,  and  a  nonsuit  should  have 
been  granted  if  moved  for.  Town  of  Portland 
V.  Griffiths,  xi.,  333. 

40.  Municipal  ferry  —  Manner  of  mooring 
— Contract  to  carry  —  Corporate  liability — 
Injury  to  passenger  —  Contributory  ncoH- 
gence.] — ^The  ticket  issued  to  M.,  a  traveller 
by  rail  from  Boston,  Mass.,  to  St.  John,  N. 
B.,  entitled  him  to  cross  the  St.  John  harbour 
by  ferry,  and  a  coupon  attached  to  the  ticket 
was  accepted  in  payment  of  his  fare.  The 
ferry  was  under  the  control  and  management 
of  the  corporation  of  St.  John.  Held,  that  an 
action  would  lie  against  the  corporation  for 
injuries  to  M.  caused  by  the  negligence  of  the 
officers  of  the  boat  during  passage. — ^The  ap- 
proaches of  the  ferry  to  the  wharf  were 
guarded  by  a  chain  extending  from  side  to 
side  of  the  boat  at  a  distance  of  about  one 
and  a  half  feet  from  the  end.  On  approach- 
ing the  wharf  the  employee  whose  duty  it  was 
to  moor  the  boat  unloosed  the  chain  at  one 
side,  and  when  near  enough  jumped  on  the 
floats  to  bring  the  mooring  chain  aboard.  A 
number  of  the  passengers  rushed  towards  the 
floats,  and  M.  seeing  the  chain  down  and 
thinking  it  safe  to  land  followed  them  and 
fell  through  the  space  between  the  wharf  and 
the  boat  and  was  injured.  When  this  happen- 
ed the  boat  was  not  moored.  Held^  affirming 
the  judgment  appealed  from  (25  N.  B.  Rep. 
318),  that  the  corporation  was  liable  for  the 
injuries  sustained  through  the  negligent  man- 
ner of  nKX>ring  the  boat,  and  that  M.  was  not 
guilty  of  such  contributory  negligence  as 
would  avoid  that  liability.  Mayor  of  St. 
John  V.  McDonald,  xiv.,  1. 

41.  Tramcar  —  Collision  with  vehicle — 
Duty  of  driver  —  Contributory  negligence.] 
— The  driver  of  a  vehicle  injured  while 
crossing  a  tramway  is  not  guilty  of  contri- 
butory negligence  because  he  did  not  look  to 
see  whether  or  not  a  car  was  approaching  if, 
in  fact,  it  was  far  enough  away  to  enable  him 
to  cross  the  tracks  had  it  been  proceeding 
moderately  and  prudently. —  (21  Out.  App.  R. 
553,  affirmed.)  Toronto  Ry.  Co.  v.  Oosnell, 
xxiv.,  582. 

42.  Tramcar  —  Accident  Yo  workmen  on 
track  —  Contributory  negligence  —  New 
trial  —  Practice] — A  workman  in  the  em- 
ploy of  the  company  was  injured  by  a  tramcar 
striking  him  while  working  on  the  track.  An 
action  for  damages  was  defended  on  the 
ground  that  he  had  not  been  reasonably  care- 
ful in  looking  out  for  the  cars.  The  finding 
of  the  trial  judge  that  the  plaintiff  was  the 
cause  of  his  own  misfortune  and  could  not 
hold  defendants  liable  was  affirmed  in  the  Di- 
visional Court  but  reversed  by  the  Court  of 
Appeal,  which  ordered  a  new  trial. — The  Su- 
preme Court  affirmed  the    decision    appealed 
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from.  Gwynne,  J.,  dissentiug,  but  on  counsel 
for  tne  company  stating  that  a  new  trial  was 
not  desired,  judgment  was  ordered  to  be  en- 
tered for  plaintiff  with  $500  damages,  the 
amount  assessed  by  the  jury  at  the  triah  and 
the  appeal  was  dismissed  with  costs.  ELamU- 
ton  Street  Ry.  Co,  v.  Moran,  xxiv.,  717. 

43.  Contributory  negligence  —  Infants.] — 
The  doctrine  of  contributory  negligence  does 
not  apply  to  an  infant  of  tender  age.  Gardner 
V.  Grace  (1  F.  &  F.  359)  followed.  (33  N. 
B.  Rep.  91,  affirmed.)  Merritt  v.  HepenBtal, 
XXV.,  150. 

44.  Defective  snow-plough  and  bridge — De- 
railment of  train  —  Contributory  negligence — 
Findings  of  jury  —  Failure  to  anstoer  ques- 
tions —  Act  of  incorporation  —  Change  of 
name  —  Neto  triah] — ^A  locomotive  engineer 
in  the  company's  employ  was  killed  through 
the  derailing  of  a  snow-plough  and  consequent 
breaking  of  a  bridge.  The  jury  found  that  the 
derailing  was  the  proximate  cause  of  the  ac- 
cident; that  deceased  was  not  guilty  of  con- 
tributory negligence;  that  the  snow-plough 
and  bridge  were  defective,  and  that  the  train 
crew  was  insufficient  Th^  answered  "we 
do  not  know  "  to  the  questions,  as  to  whose 
negligence  caused  the  accident ;  whether  or  not 
the  defects  were  known  to  defendant,  before 
or  at  the  time  of  accident,  or  could  have  been 
discovered  by  careful  inspection;  whether  de- 
fendant was  aware  of  insufficiency  of  the 
crews;  whether  different  construction  of  the 
bridge  would  have  secured  the  safety  of  the 
train ;  whether  deceased  knew  the  train  was 
off  the  track  before  it  reached  the  bridge,  and 
if  by  reasonable  care  of  the  deceased  or  crew, 
the  accident  could  have  been  prevented.  The 
court  below  were  equally  divided  as  to  neces- 
sity for  a  new  trial.  The  trial  judge  instruct- 
ed the  jury  that  the  proximate  cause  was  what 
caused  the  accident  and  not  that  without  which 
it  would  not  have  happened,  and  there  was  a 
question  as  to  the  parties,  plaintiffs  in  the 
action.  The  court  below  were  also  divided  in 
opinion  on  these  points.  The  Supreme  Court 
of  Canada  ordered  the  new  trial  and  affirmed 
the  holdings  of  the  judgment  appealed  from 
(27  N.  S.  Rep.  498)  in  other  respects.  Pudsey 
V.  Dominion  Atlantic  Ry.  Co.,  xxv,  691. 

45.  Unprotected  laundry  rollers  —  Injury 
to  employee  —  Passing  faintness  of  victim  — 
Approved  machinery  —  Contributory  negli- 
gence.]— ^An  employee  in  a  laundry,  who  had 
gone  to  work  without  her  breakfast  was  at- 
tacked by  faintness  and  while  in  a  state  of 
unconsciousness,  dropped  her  hand  into  an 
opening  in  a  steam  mangle,  receiving  severe 
injuries  by  contact  with  the  heated  cylinder 
and  large  revolving  rollers.  She  perfectly 
understood  the  management  of  the  machine 
which  was  in  good  working  order,  and  not 
considered  dangerous.  On  a  recent  visit,  the 
Government  factories  inspector  had  approved 
of  the  machine  and  the  factory  was  in  the 
best  possible  order.  Held,  affirming  the  judg- 
ment appealed  from  (Q.  R.  5  Q.  B.  191),  that 
there  was  no  negligence  chargeable  to  the  de- 
fendant for  which  an  action  would  lie.  Dcmers 
v.  Montreal  Steam  Laundry  Co.,  xxvii.,  537. 

46.  Master  and  servant  —  Cause  of  acci- 
dent —  Contributory  negligence  —  Evidence.] 
— In  an  action  by  an  employee  for  injuries 
sustained  while  operating  an  embossing  and 
stamping  press,  it  appeared  that  when  the  ac- 
cident causing  the  injury  occurred,  the  whole 


of  the  employee's  hand  was  under  the  press, 
which  was  unnecessary,  as  only  the  hand  as 
far  as  the  second  knuckle  needed  to  be  inserted 
for  the  purpose  of  the  operation  in  which  be 
was  engaged.  It  was  alleged  that  the  press 
was  working  at  undue  speed;  but  it  was 
proved  that  the  speed  had  been  increased  to 
such  extent  at  the  instance  of  the  employee 
himself,  who  was  a  skilled  workman.  Held, 
reversing  the  judgment  appealed  from,  that 
the  injury  occurred  by  a  mere  accident  not 
due  to  any  negligence  of  the  employer,  but 
solely  to  the  heedlessness  and  thoughtlessness 
of  the  injured  man  himself,  and  the  employer 
was  not  liable.     Burland  v.  Lee,  xxviii.,  348. 

47.  Risk  voluntarily  incurred  —  Common 
fault  —  Division  of  damages.] — P.  was  pro- 
prietor of  certain  lumber  mills  and  a  bridge 
leading  to  them  across  the  River  Batiscan. 
The  bridge  being  threatened  with  destruction 
by  the  spring  floods,  the  mill  foreman  called 
for  volunteers  to  attempt  to  save  It  by  un- 
dertaking manifestly  dangerous  work  in  load- 
ing one  of  tiie  piers  with  stone.  While  the 
work  was  in  progress  the  bridge  was  carried 
away  by  the  force  of  the  waters  and  one  of 
the  volunteers  were  drowned.  Held^  affirming 
in  part  the  judgment  appealed  from  (Q.  R. 
8  Q.  B.  170),  Gwynne,  J.,  dissenting,  that  the 
maxim  ** volenti  non  fit  injuria"  did  not  ap- 
pl^,  as  the  case  was  one  in  which  both  the 
mill-owner  and  deceased  were  to  blame,  and 
that,  being  a  case  of  common  fault,  the  dam- 
ages should  be  divided  according  to  the  jurUh 
prudence  of  the  Province  of  Quebec.  Price 
V.  Roy,  xxix.,  494. 

48.  Trial  of  action  —  Contributory  neglir 
gence — Findinas  of  jury  —  New  trial  —  Evi- 
dence.]— On  the  trial  of  an  action  against  a 
street  railway  company  for  injuries  received 
through  negligence  of  the  company's  servants, 
the  jury  answered  four  questions  in  a  way 
that  would  justify  a  verdict  for  the  plaintiff. 
To  the  fifth  question,  **  Could  Rowan  by  the 
exercise  of  reasonable  care  and  diligence  have 
avoided  the  accident?"  the  answer  was  "We 
believe  that  it  could  have  been  possible." — 
Held,  reversing  the  judgment  appealed  from, 
that  this  answer  did  not  amount  to  a  finding 
of  negligence  on  the  part  of  the  plaintiff  as  a 

Sroximate  cause  of  the  accident  which  would 
isentitle  him  to  a  verdict. — HM,  further, 
that  as  the  other  findings  established  negli- 
gence in  the  defendant  which  caused  the  acci- 
dent which  amounted  to  a  denial  of  omtribu- 
tory  negligence;  as  there  was  no  evidence  of 
negligence  on  plaintiff's  part  in  the  record, 
and  as  the  court  had  before  it  all  the  materi- 
als for  finally  determining  the  question  in  dis- 
pute, a  new  trial  was  not  necessary.  Rowan 
v.  Toronto  Ry.  Co.,  xxix.,  717. 

49.  Negligence  —  Railway  company  —  /n- 
jury  to  passengers  in  sleeping  berth."] — S.,  an 
elderly  lady,  was  travelling  on  a  train  of  the 
Canadian  Pacific  Railway  Company  from 
Montreal  to  Toronto.  While  in  a  sleepingr 
berth  at  night,  believing  that  she  was  riding: 
with  her  back  to  the  engine  she  tried  to  torn 
around  in  the  berth,  and  the  car  going  round 
a  curve  at  the  time  she  was  thrown  out  on  to 
the  floor  and  injured  her  back.  On  the  trial 
of  an  action  against  the  company  for  damages 
it  was  not  shewn  that  the  speed  of  the  train 
was  excessive  or  that  there  was  any  defect  in 
the  roadbed  at  the  place  where  the  accident 
occurred  to  which  it  could  be  attributed.  Held, 
reversing  the  judgment  of  the  Supreme  Omrt 
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of  Nova  Scotia,  that  the  acJcident  could  not 
be  attributed  to  any  negligence  of  the  servants 
of  the  company  which  would  make  it  liable 
in  damages  to  S.  therefor.  Canadian  Pacific 
Ry,  Co.  V.  Smith,  "xi.,  367. 

50.  Ohstruciion  on  hightDay  —  Repair  of 
municipal  streets  —  Contributory  neglir 
yence.] — ^The  Supreme  Court  of  Canada  af- 
firmed the  judgment  appealed  from  (33  N.  S. 
Rep.  291)  which  held  that  permitting  a  mound 
of  earth  about  eight  inches  in  height  to  re- 
main at  a  filling  over  a  trench  dug  to  lay  a 
pipe  across  a  public  street  was  not  a  serious 
or  unusual  obstruction  due  to  negligence  on 
the  part  of  the  municipality  and  holding  the 
plaintiff  guilty  of  want  of  proper  care  in  ap- 
proaching during  the  darkness  the  dangerous 
place  which  he  had  previously  seen  by  day- 
light in  the  same  condition.  Messenger  v. 
Town  of  Bridgetown,  xxxi.,  379. 

51.  Operation  of  tramway  —  Street  cross- 
ings —  Speed  and  control  of  car  —  Findings 
of  jury  —  Contributory  negligence.] — In  an 
action  founded  on  personal  injuries  caused  by 
a  tramcar  the  jury  found  that  defendants* 
negligence  was  the  cause  of  the  accident  and 
also  that  plaintiff  had  been  negligent  in  not 
looking  out  for  the  car.  Held,  reversing  the 
judgment  of  the  Court  of  Appeal  (2  Ont.  L. 
R.  53)  that  as  the  charge  to  the  jury  had 
properly  explained  the  law  as  to  contributory 
negligence  the  latter  finding  must  be  consid- 
er^ to  mean  that  the  accident  would  not  have 
occurred  but  for  the  plaintiff's  own  negligence 
and  he  could  not  recover.  London  Street  Ry, 
Co.  V.  Brown,  xxxi.,  642. 

52.  Negligence  —  Personal  injuries  —  Use 
of  elevator  — Contributory  negligence.] — H. 
entered  an  elevator  in  a  public  building  after 
inquiring  of  the  boy  in  charge  if  a  certain 
tenant  was  in  his  ofhee  and  being  told  he  was 
not.  He  remained  in  the  elevator  while  it 
made  a  number  of  trips  in  response  to  calls, 
and  had  been  in  it  over  ten  minutes  when  a 
call  came  from  the  fifth  floor.  The  elevator 
went  up  and  the  passenger  w^ho  had  rung  en- 
tered. H.  at  first  making  no  attempt  to  get 
out,  the  operator  then  shoved  to  the  door  of 
the  elevator  and  at  the  same  time  started  the 
wheel  which  had  to  be  completely  turned 
around  to  move  the  elevator.  The  time  re- 
quired to  turn  the  wheel  would  be  suflBcient 
to  permit  of  the  closing  of  the  door  if  shoved 
simultaneously  with  the  turning  of  the  wheel. 
While  it  was  being  turned  H.,  without  giv- 
ing warning,  tried  to  get  out  through  the  door 
and,  the  elevator  being  then  descending,  he 
was  caught  between  it  and  the  floor  and  in- 
jured so  that  he  died  soon  after.  In  an  action 
by  his  administrator  against  the  owner  of  the 
building.  Held,  afl&rming  the  judgment  ap- 
pealed from  (34  N.  S.  Rep.  365).  that  the 
aC(:ident  was  entirely  due  to  the  conduct  of 
H.  himself,  and  the  owner  was  not  liable. 
Hawley  v.  Wright,  xxxii.,  40. 

53.  Work  in  mine  —  Entering  shaft — Code 
of  signals  —  Disregard  of  rules  —  Damages.] 
— A  miner  was  getting  into  the  bucket  by 
which  he  was  to  be  lowered  into  the  mine 
when  owing  to  the  chain  not  being  checked  his 
weight  carried  him  rapidly  down  and  he  was 
badly  hurt.  In  an  action  for  damages  against 
the  mine  owners  the  jury  found  that  the  sys- 
tem for  lowering  the  men  was  faulty ;  the  man 
in  charge  of  it  negligent;  and  that  the  en- 
gine and  brake  by  which  the  bucket  was  low- 
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ered  were  not  fit  and  proper  for  the  purpose. 
Printed  rules  were  posted  near  the  mouth  of 
the  pit  providing  among  other  things  that  sig- 
nals should  be  given,  by  any  miner  wishing  to 
go  down  the  mine  or  be  brought  up,  by  means 
of  bells,  the  number  telling  the  engineer  and 
pitman  what  was  required.  The  jury  found 
that  it  was  not  usual  in  descending  to  signal 
with  the  bells;  and  that  the  injured  miner 
knew  of  the  rules  but  had  not  complied  with 
them  on  the  occasion  of  the  act:ident.  On  ap- 
peal to  the  Supreme  CJourt  of  Canada  from 
a  judgment  setting  aside  the  verdict  for  plain- 
tiff and  ordering  a  new  trial ;  Held,  reversing 
said  judgment  (8  B.  C.  Rep.  344)  and  restor- 
ing the  judgment  of  the  trial  judge  (7  B.  C. 
Rep.  414),  that  there  was  ample  evidence  to 
support  the  findings  of  the  jury  that  defend- 
ants were  negligent;  that  there  was  no  con- 
tributory negligence  by  non-use  of  the  signals 
the  rules  having,  with  consent  of  the  em- 
ployees and  of  the  persons  in  charge  of  the 
men,  been  disregarded  which  indicated  their 
abrogation;  therefore,  the  new  trial  should 
not  have  been  granted.  Held,  further,  that  as 
the  negligence  causing  the  accident  was  not 
that  of  the  persons  having  control  of  those 
going  down  the  mine,  it  was  not  a  case  of 
negligence  at  common  law  with  no  limit  to 
the  amount  of  damages,  but  the  latter  must 
be  assessed  under  the  Employees'  Liability 
Act  (11897]  R.  S.  B.  C.  c.  69.)  Warming- 
ton  V.  Palmer,  xxxii.,  126. 

54.  Operation  of  railway  —  Defective  ma- 
chinery —  Contributory  negligence  —  Ett- 
amining  train  —  Running  rules.]  —  The 
judgment  appealed  from  (8  B.  C.  Rep. 
893)  affirmed  the  order  of  the  trial  judge 
withdrawing  the  case  from  the  jury  on  the 
grounds,  in  effect,  that  a  conductor  who  had 
been  injured  through  an  accident  caused  by 
a  defective  brake-mast,  had  been  guilty  of 
contributory  negligence  by  failing  to  see  that 
his  train  was  in  proper  condition  before  start- 
ing it  and  thus  disobeying  running  rules.  The 
Supreme  Court  affirmed  the  judgment  appeal- 
ed from.  Fawcett  v.  Canadian  Pacific  Ry. 
Co.,  xxxii.,  721. 

55.  Voluntary  emposune  —  Incurring  un- 
necessary danger  —  Condition  of  policy. 

See  INSUBANCE,  Accident,  1. 

56.  Boundary  ditches  —  Flooding  of  lands 
— Maintenance  of  drains  —  Contributory 
negligence. 

See  No.  208.  infra. 

57.  Toll  gate  —  Obstruction  on  highway  — 
Invitation  to  use  dangerous  way  —  Volunteer 
— Contributory  negligence. 

See  No.  187,  infra. 

58.  Running  of  raUway  trains  —  Accident 
to  passenger  embarking — "  All  aboard  " — Duty 
of  conductor  —  Contributory  negligence — At- 
tempting to  board  moving  train. 

See  No.  209,  infra. 

59.  Ferry  landing  —  Wharf  insufficiently 
lighted  —  Carelessness  of  passenger  —  Want 
of  guard  rails,  dc. 

See  No.  85,  infra. 

60.  Prowimate  cause  of  accident  —  Runa- 
way horses  —  Danger  voluntarily  incurred  — 
Reasonable  conduct. 

See  No.  14,  ante. 
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61.  Dangerous  toau — Prowimate  oauae — In- 
jury to  person — Irregular  medical  attendance. 

See  No.  15,  ante, 

62.  Dangerous  way^Voluntary  exposure  to 
danger — Employer's  liahiMty, 

See  No.  87.  infra. 

63.  Railway  company  —  Loan  of  oars  — 
Reasonable  care — Breach  of  duty — Risk  vol- 
untarily incurred — **  Volenti  non  fit  injuria.** 

See  Railways,  110. 

64.  Unsafe  premises  —  Risk  voluntarily  in- 
curred. 

See  No.  5,  ante. 

65.  Master  and  servant  —  Injuries  hy  ma- 
chinery— Prowimate  cause — Imprudence, 

See  No.  120,  infra. 

66.  Walking  on  railway  line — Risk  volun- 
tarily incurred — Trespass — Invitation  to  use 
passage — License. 

See  No.  216,  infra. 

67.  Neglect  of  reasonable  precautions — Em- 
ployer's liahility  —  Imprudence  of  person  in- 
sured. 

See  No.  121.  infra. 

68.  17m  of  dangerous  materials — Trespass — 
Necessary  precautions — Imprudence  of  injured 
person. 

See  No.  81,  infra. 

69.  Trespasser — Warning  of  danger — Im- 
prudence— Cause  of  injury — Dangerous  way. 

See  No.  88,  infra. 

70.  Excessive  speed  of  tramoar — Prompt 
action — Driving  across  tracks  —  Risk  volun- 
tarily incurred. 

See  No.  247,  infra. 

71.  Use  of  public  way — Knowledge  of  defect 
— Contributory  negligence  —  Obstruction  on 
highway. 

See  MimiGiPAL  Gobpobation,  146. 

72.  Sawmill — Injury  to  workman — Opening 
in  floor — Fencing — Appeal — Findings  at  trial 
— Contributory  negligence. 

See  No.  89,  infra, 

73.  Operation  of  railway  trains — CoUisicn 
— Duty  of  engineman  —  Rules — Contributory 
negligence. 

See  No.  225.  infra. 


6.  Damages. 

74.  Common  fault  —  Risk  voluntarily  in- 
curred—Division of  damages,] — In  a  case  in 
the  Province  of  Quebec  where  it  appears  that 
the  employer  and  the  injured  employee  were 
both  at  fault  damatres  should  be  divided. 
Judgment  appealed  from,  Q.  R.  8  Q.  B.  170, 
varied.    Price  v.  Roy,  xxix.,  494. 

75.  Repair  of  street — Lord  CampbeU*s  Act 
— Art.  1056  G,  C. — Bereavement — Solatium — 
Pecuniary  loss — Cross-appeal, 

See  Damages,  3. 


76.  Injuries  on  passenger  elevator — Assess- 
ment of  damages  —  VindictiM)e  damages — Rea- 
sonable award. 

See  No.  116,  infra. 

11.  Mercantile  agency — Oonfldentiai   report 
— False  information — Assessment  of  damages. 
See  Libel,  3. 

78.  Neglipence — Obstruction  of  street — As- 
sessment of  damages — Questions  of  fad — Ac- 
tion of  warranty. 

See  Appeal,  232. 

79.  Negligent  navigation  of  hired  tug — Pre- 
sumvtion  of  fault — Compensation  for  repairs 
— Measure  of  damages. 

See  No.  143,  infra. 


7.  Danoebous  Matebialb.  Ac. 

80.  Master  and  servant — Employers*  UabUi- 
ty — Use  of  dangerous  material — Insulation  of 
dectric  wires— -Cause  of  death — Findings  of 
fact — Arts,  105S,  1054  C.  C] — ^Persons  deal- 
ing  with  dangerous  material  are  obliged  to 
take  the  utmost  care  to  prevent  injuries  being 
caused  through  their  use  by  adopting  all 
known  devices  to  that  end,  and  where  there  is 
evidence  that  there  was  a  precaution  which 
might  have  been  taken  by  a  company  making 
use  of  eledxical  currents  to  prevent  Uve  wires 
causing  accidents  and  that  this  precaution 
was  not  adopted  the  company  must  be  held  re- 
sponsible for  damages.  Citizens'  Light  and 
Power  Co.  v.  Lepitre,  xxix.,  1. 

81.  Use  of  dangerous  material  —  Necessary 
precaution  —  Evidence  —  Trespass  —  Contri- 
butory negligence,]  —  Work  on  the  construc- 
tion of  a  railway  was  going  on  near  the  un- 
used part  of  a  public  cemetery  in  connection 
with  whidi  were  used  detonatin|[  caps  con- 
taining fulminate.  M.,  a  boy  of  fifteen  years 
of  age,  in  passing  through  the  cemetery  with 
some  companions,  found  some  of  these  caps 
lying  about  on  the  bank  above  the  wcH-ks,  m 
front  of  a  tool  box  used  by  one  of  the  gangs 
of  workmen,  and  put  them  in  his  pocket. 
Later  on  the  same  day  he  was  scratching  the 
fulminate  end  of  one  of  them  with  a  stick 
when  it  exploded  and  injured  his  hand.  On 
the  trial  of  an  action  against  the  contractors 
for  damages,  there  was  no  direct  evidence  as 
to  how  the  caps  came  to  be  where  they  were 
found,  but  it  was  proved  that  when  a  blast 
was  about  to  take  place,  the  workmen  would 
hurriedly  place  any  explosives  they  might  have 
in  their  possession  under  their  tool  box,  and 
then  ran  away.  It  also  was  proved  that  caps 
of  the  same  kind  were  kept  in  the  tool  box 
near  which  those  in  question  were  found  by 
M.,  and  were  taken  out  and  put  back  by  the 
workmen  as  occasion  might  require.  Held,  re- 
versing the  judgment  appealed  from,  that  in 
the  absence  of  evidence  of  circumstances  lead- 
ing to  a  different  conclusion,  the  act  of  plac- 
ing the  caps  where  they  were  found  conld 
fairly  be  attributed  to  the  workmen,  who  alone 
were  shewn  to  have  had  the  right  to  handle 
them ;  that  it  was  incumbent  on  defendants  to 
exercise  a  high  degree  of  caution  to  prevent 
them  falling  into  the  hands  of  strangers;  that 
the  act  of  M.,  which  caused  the  cap  to  explode 
did  not  necessarily  import  want  of  due  cau- 
tion and  if  his  negligence  contributed  to  the 
accident  the  jury  should  have  so  found;  and 
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that  whether  or  not  M.  was  a  tresq^asser,  was 
also  a  question  for  the  jury,  who  did  not  pass 
upon  it.     Makins  v.  Piggott,  zxix.,  188. 

82.  Negligence — Use  of  dangerous  materials 
— Cause  of  explosion — Cause  of  injury — Arts. 
1053, 1056  C.  C,  —  Fault  of  fellow-servant  — 
Jiimployer*a  liability,] — To  permit  an  unnectes- 
sary  quantity  of  dynamite  to  accumulate  in 
dangerous  proximity  to  employees  of  a  mining 
company,  in  a  situation  where  opportunity  for 
damage  might  occur  either  from  the  nature  of 
the  substance  or  through  carelessness  or  other- 
wise, is  such  negligence  on  the  part  of  a  min- 
ing company  as  will  render  it  liable  in  dam- 
ages for  the  death  of  an  employee  from  an  ex- 
plosion of  the  dynamite,  though  the  direct 
cause  of  such  explosion  may  be  unknown. 
Gwynne,  J.,  dissenting. — ^As  the  doctrine  of 
common  employment  does  not  prevail  in  the 
Province  of  Quc^bec,  acts  or  omissions  by  fel- 
low-servants of  the  deceased  do  not  exonerate 
employers  from  liability  for  the  negligence  of 
a  servant  which  may  have  led  to  injury.  The 
Queen  v.  Filion  (24  Can.  S.  C.  R.  482),  and 
The  Queen  v.  Grenier  (30  Can.  S.  O.  R.  42) 
followed.  Asbestos  €Md  Asbestio  Co.  v.  Du- 
rand,  xxx..  285. 


83.  Operations  of  a  dangerous  nature — Sup- 
plying  electric  light  —  Insulation  of  eleotnc 
w*res.]  —  The  defendants  are  a  company  en- 
gaged in  supplying  electric  light  to  consumers 
in  the  City  of  Montreal  under  special  charter 
for  that  purpose.  ^^^7  placed  a  secondary 
wire,  by  which  electric  light  was  supplied  to 
G.'s  premises  in  close  proximity  to  a  guy- wire 
used  to  brace  primary  wires  of  another  elec- 
tric company  which,  although  ordinarily  a 
dead  wire,  might  become  dangerously  charged 
with  electricity  in  wet  weather.  The  defend- 
ants* secondary  wire  was  allowed  to  remain 
in  a  defective  condition  for  several  months  im- 
mediately preceding  the  time  when  the  injury 
complained  of  was  sustained,  and  it  was  at 
that  time  insufficiently  insulated  at  a  point  in 
close  proximity  to  the  guy-wire.  While  at- 
tempting to  turn  on  the  light  of  an  incan- 
descent electric  lamp  on  his  premises,  on  a 
wet  and  stormy  day,  G.  was  struck  with  in- 
sensibility and  died  almost  immediately.  In 
an  action  to  recover  damages  against  the  com- 
pany for  negligently  causing  the  injury,  Heldy 
afiirming  the  judgment  appealed  from,  that  the 
defendants  were  liable  for  actionable  negli- 
gence as  they  had  failed  to  exercise  the  high 
degree  of  skill,  care  and  foresight  required  of 
persons  engaging  in  operations  of  a  dangerous 
nature.  Royal  Electric  Co,  v.  Hiv6,  zxxii., 
462. 

84.  Use  of  dangerous  material — Regulations 
of  cartridge  factory  —  Reasonable  precautions 
— Probable  cause  of  accident — Employer's  lia- 
IfUity — Fault  of  feUoto-aervant — Contributory 
negligence— Arts,  lUo,i,  1056  C,  C]— Defend- 
ants manufactured  detonating  cartridges  or 
caps  made  by  charging  copper  shells  with  a 
composition  of  fulminate  of  mercury  and  chlo- 
rate of  potash,  a  highly  explosive  mixture,  re- 
quiring great  care  in  manipulation.  It  is, 
when  dry,  liable  to  explode  easily  by  friction 
or  contact  with  flame,  but  has  the  property  of 
burning  slowly  without  exploding  when  satu- 
rated with  moisture.  It  was  the  duty  of  de- 
fendant's foreman,  twice  a  day,  to  provide  a 
sufficient  quantity  of  the  mixture  for  use  in 
his  special  compartment  during  the  morning 
and  in  the  afternoon,  and  to  keep  it  properly 
dampened  with  water,  for  which  purpose  he 


was  furnished  with  a  sprinkler.  It  was  also 
the  foreman's  duty  to  fill  the  empty  shells  with 
the  fulminating  mixture  as  they  were  handed 
to  him,  set  on  end  in  wooden  plates,  and  then 
pass  them  on,  properly  moistened,  through  a 
slot  in  his  compartment,  to  a  shelf  whence  they 
were  removed  by  another  employee  and  the 
charges  pressed  down  to  the  bottom  of  the 
shells  by  means  of  a  pressing  machine  worked 
by  C,  at  a  table  near  by.  An  explosion  took 
place  which  appeared  from  the  evidence  to 
have  originated  at  the  pressing  machine,  and 
might  have  occurred  either  through  the  ful- 
minate in  the  shells  having  been  allowed  to 
become  too  dry  from  carelessness  in  the 
sprinkling,  6r  from  an  accumulation  of  the 
mixture  adhering  to  and  drying  upon  the 
metal  portions  of  the  pressing  machine.  It 
was  the  duty  of  C,  operating  the  pressing 
machine,  to  keep  it  dean  and  prevent  the  mix- 
ture from  accumulating  and  drying  there  in 
dangerous  quantities.  When  the  explosion  oc- 
curred, the  foreman  and  C.  and  another  em- 
ployee were  killed,  but  a  fourth  employee,  who 
was  blown  outside  the  wreck  of  llie  building 
and  survived,  stated  that  the  first  flash  ap- 
peared to  come  from  the  pressing  machine, 
and  the  explosion  followed  immediately.  The 
theory  propounded  by  the  plaintiff,  father  of 
C,  assumed  that  nothing  was  known  of  the 
actual  cause  of  the  explosion,  nor  where  it  in 
point  of  fact  originated,  but  inferred,  from  a 
supposed  condition  of  things,  that  the  fulmi- 
nate had  not  been  sufficiently  dampened  and 
that  tliis  indicated  carelessness  on  thj^  part  of 
the  foreman  and  raised  a  presumpticHi  that  the 
explosion  originated  through  his  fault.  The 
evidence  of  the  survivor  led  to  the  conclusion 
that  the  explosion  originated  through  C.'s 
neglect  to  clean  the  pressing  machine.  Defend- 
ants had  taken  all  reasonable  precautions  to 
diminish  risk  of  injury  to  their  employees  in 
the  event  of  an  explosion,  and  it  appeared  that 
conformity  with  rules  prescribed  and  instruc- 
tions given  by  them  to  their  employees  for  the 
purpose  of  securing  their  safety  would  be  suffi- 
cient to  secure  them  from  injury.  Ueld^  Tas- 
chereau  and  King,  JJ.,  dissenting,  that  as  it 
api)eared  under  the  circumstances  of  the  case, 
that  the  cause  of  the  accident  was  either  un- 
known or  else  that  it  could  fairly  be  presumed 
to  have  been  caused  by  the  negligence  of  the 
person  injured,  whose  personal  representative 
brought  the  action,  that  there  could  not  be 
any  such  fault  imputed  to  the  defendants  as 
would  render  them  liable  in  damages.  Do- 
minion Cartridge  Co,  v.  Cairns,  xxviii.,  361. 


8.  Panoebous  Way,  Works,  &o. 

85.  Use  of  passage-way  —  Contributory 
negligence — Want  of  guard  raUs,  dc. — Wharf 
insufficiently  lighted — Ferry  landing. ]-:-lR.  al- 
leged that  her  husband,  upon  whose '  labour 
she  and  her  eleven  children  were  dependent 
for  support,  was  drowned  at  the  Grand  Trunk 
wharf,  in  Quebec;  that  the  company  caused 
his  death  by  gross  negligence,  and  want  o£ 
forethought;  that  the  company  was  bound  to 
keep  its  wharves  in  good  order ;  to  put  rail- 
ings, guards  and  gates,  and  lights  sufficient  to 
ensure  the  safety  of  its  passengers,  and  to 
light  in  a  proper  manner  its  wharves  and 
pontoons,  whenever  necessary,  all  which  it  had 
failed  to  do  for  four  or  five  months  previous 
to  the  29th  October,  1883 ;  that  on  that  day 
the  weather  was  rainy  and  very  dark;  that 
her  husband  purchased  a  ticket  for  appellant's 
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ferry  boat  and  went  to  its  wharf  to  take  the 
steamer  advertised  to  leave  at  6.15  p.m. ;  that 
by  reason  of  the  negligence  of  the  company, 
its  wharf  and  pontoon  were  insufficiently 
lighted,  in  a  dangerous  and  slippery  condition, 
not  provided  with  doors,  guards  or  gates,  and 
that  the  ferry  boat  was  not  at  the  wharf  not- 
withstanding that  the  hour  of  its  arrival  had 
passed ;  that  her  husband,  while  proceeding  to 
take  the  ferry,  which  he  believed  to  be  at  the 
wharf,  without  negligence  or  imprudence  on 
his  part,  and  notwithstanding  that  he  took  all 
possible  precautious,  but  by  reason  of  the 
want  of  light,  and  the  absence  of  guards  or 
gates,  fell  over  the  wharf  and  was  drowned. — 
The  plaintiff  relied  upon  charges  of  general 
negligence  on  the  part  of  the  company,  and 
upon  specific  omissions :  1st.  Insufficiency  of 
light.  2nd.  Want  of  gates,  guards  or  railings, 
3rd.  The  late  arrival  of  the  ferry  boat. — The 
company  pleaded  the  general  issue,  thus  nega- 
tiving the  allegations  in  the  statement  of  claim 
of  due  care  and  prudgnce  on  the  part  of  the 
husband,  and  of  negligence,  general  or  special, 
on  its  own  part. — The  company's  premises  con- 
sist of  a  large  wharf  upon  whic'h  the  offices, 
&c.,  are  built,  and  a  double  pontoon,  necessary 
by  reason  of  the  great  rise  and  fall  of  the  tide, 
to  the  outer  of  which  the  ferry  boat  moors. 
The  pontoons  are  reached  by  a  slip  in  the 
wharf.  Upon  the  outer  pontoon  is  built  a 
large  freight  shed,  through  which  a  passage 
about  twelve  feet  wide  by  thirty  feet  long 
leads  t9  the  river,  and  by  means  of  which  the 
ferry  boat  is  reached. — Deceased,  on  his  way 
nome.  at  about  0  o'clock  in  the  evening,  came 
to  the  Grand  Trunk  ferry,  crossed  diagonally 
the  first  pontoon  and  had  to  enter  the  narrow 
passage-way  on  the  covered  pontoon,  at  the 
end  of  which  he  expected  to  find  the  steatn- 
boat  already  moored  and  prepared  to  receive 
passengers.  The  end  of  this  pas.sage  is  closed 
by  a  door  or  gate  sliding  on  rollers,  which  is 
usually  kept  shut  for  the  safety  of  freight, 
and  for  preventing  rain  or  snow  from  coming 
in.  This  door  was  not  then  closed.  The  de- 
ceased walked  through  this  passage-way  to 
board  the  ferry  (which  was  late  that  even- 
ing), and  the  night  being  dark  and  foggy, 
and  the  passage  lighted  with  only  one  lamp, 
he  walked  or  slipped  into  the  water  and  was 
drowned. — The  main  point  urged  by  plaintiff 
was  insufficiency  of  the  lights.  The  trial  judge 
found  that  death  was  solely  due  to  deceased's 
own  gross  negligence,  carelessness  and  impru- 
dence, and  that  the  accident  could  not  have 
happened  had  he  exercised  ordinary  care  and 
prudence,  and  dismissed  the  action. —  This 
judgment  was  reversed  by  the  Court  of 
Queen's  Bench,  appeal  side,  (Cross,  J.,  dis 
senling),  the  court  holding  that  the  accident 
had  been  occasioned  by  the  negligence  and 
want  of  due  care  of  the  company,  and  not 
to  any  fault  or  negligence  on  the  .part 
of  deceased,  and  gave  a  verdict  for  plaintiff. 
Held,  affirming  the  judgment  appealed  from 
(11  Q.  L.  R.  254),  that  there  was  culpable 
negligence  on  the  part  of  the  company  in  not 
having  sufficient  lights  and  a  gate  or  chain  to 
guard  against  accidents.  The  damages  were 
not  increased,  but  interest  was  allowed  from 
the  time  of  the  demand.  Grand  Trunk  Ry. 
Co.  v.  Boulanger,  Cass.  Dig.  (2  ed.)  733. 

86.  Workman  in  factory — Evidence — Ques- 
tiona  of  fact — Interference  on  appeal.] — W., 
a  workman  in  a  factory,  to  get  to  the  room 
where  he  worked  had  to  pass  through  a  nar- 
row passage,  and  at  a  certain  point  to  turn  to 
the  left  while  the  passage  was  continued  in 


a  straight  line  to  an  elevator.  In  going  to  his 
work  at  an  early  hour  one  morning  he  inad- 
vertently walked  straight  along  the  passage 
and  fell  into  the  well  of  the  elevator,  which 
was  undergoing  repairs.  Workmen  engaged 
in  making  such  repairs  were  present  at  the 
time  with  one  of  whom  W.  collided  at  the 
opening,  but  a  bar  usually  pla(^  across  the  - 
opening  was  down  at  the  time.  Held,  affirm- 
ing the  decision  appealed  from  (21  Ont.  App. 
R.  104),  Strong,  C.  J.,  hesitante,  Taschereau» 
J.,  dissenting,  that  there  was  no  evidence  of 
negligence  of  the  defendants  to  which  the  acci- 
dent could  be  attributed  and  W.  was  properly 
nonsuited  at  the  trial. — Held,  per  Strong,  C.J.^ 
that  though  the  case  might  properly  have  been 
left  to  the  jury,  as  the  judgment  of  nonsuit  was 
affirmed  by  two  courts  it  should  not  be  inter- 
fered with.  Headford  v.  McClary  Mfg.  Co. 
xxiv.,  291. 

87.  Master  and  servant  —  Voluntary  expo- 
sure— Employers'  Liability  Act  —  Evidence — 
New  trial  —  Imprudence.] — A  mill  workman 
sued  for  damages  for  injuries  while  passing 
over  a  set  of  uncovered  cogs,  upon  which  he 
slipped  and  was  injured  before  they  could  be 
stopped.  The  jury  found  that  there  were  other 
passage  ways  for  plaintiff  to  use  in  fulfilling 
his  duties,  but  that  none  of  them  was  suffi- 
cient and  the  way  used  was  more  expeditious ; 
that  the  omission  by  the  company  to  place 
a  covering  over  the  cogs  left  a  defective 
way;  and  that  the  plaintiff  was  not  unduly 
negligent.  The  trial  judge  held  that  the  plain- 
tiff voluntarily  incurred  the  risk  and  dismissed 
the  action.  His  decision  was  reversed  and 
verdict  entered  for  plaintiff  with  damages  as 
assessed  by  the  jury.  The  Supreme  Court 
of  Canada  reversed  the  judgment  appealed 
from  and  ordered  a  new  trial,  on  the  ground 
that  it  was  not  sufficiently  established  that 
plaintiff  had  of  reasonable  and  practical  neces- 
sity to  pass  over  a  set  of  cogs,  which,  being 
uncovered,  were  in  a  dangerous  and  defective 
state  as  charged  in  the  statement  of  claim. 
British  Columbia  Mills  Co.  v.  IScott,  xxiv., 
702. 

88.  Trespasser — Dangerous  way — Contribu- 
tory negligence — Cause  of  injuries — Warning 
of  danger.]  —  B.  was  aboard  a  ship  on  the 
point  of  departure  from  the  port,  and  was  in- 
jured by  tackle  falling  from  a  derrick  used  in 
stowing  the  cargo.  The  jury  found  that  the 
accident  was  caused  through  imperfect  hitch- 
ing of  the  tackle,  but  that  B.  improperly  re- 
mained in  a  dangerous  position  after  being 
warned  to  "stand  from  under."  The  jury  also 
found  that  B.  was  not,  at  the  time,  employed 
at  his  work  and  duty,  but  was  aboard  the 
ship  with  reasonable  expectation  of  being  en- 
gaged for  the  voyage.  Held,  that  B.  was  a 
trespasser ;  that  his  fault  and  imprudence  con- 
stituted the  principal  and  immediate  cause  of 
his  injuries,  and  that  the  owner  and  master 
of  the  ship  was  not  responsible  in  damages^ 
under  the  circumstances,  even  if  B.  had  any 
lawful  cause  or  right  to  be  aboard  the  ship 
and  although  there  may  have  been  fault  in  the 
hitching  of  the  tackle.  Roberts  v,  Hawkins^ 
xxix.,  218. 

89.  SatcmiU — Injury  to  workma^i— Opening 
in  floor — Fencing — Appeal — Findings  at  trial 
— Contributory  neglipence.] — ^T.  was  working 
in  a  sawmill  at  a  time  when  the  saws  were 
stopped  in  order  to  change  any  requiring  to 
be  replaced.    One  only,  the  butting  saw,  was 
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left  running,  being  near  the  end  of  a  board  12 
feet  long  used  to  measure  the  planks  before 
they  were  cut.  While  the  saws  were  stopped 
,  several  of  the  workmen  sat  on  this  table,  and 
T.  going  towards  the  end  to  find  a  seat 
slipped  and  fell  into  an  opening  in  the  floor 
where  the  deal  ends  dropped  on  being  cut  off. 
On  slipping  he  threw  out  his  left  arm  which 
came  against  the  saw  in  motion  and  was  out 
off.  In  an  action  for  damages  against  the 
mill-owner  the  trial  judge  held  that  the  latter 
was  negligent  in  not  protecting  the  opening 
and  in  not  stopping  the  butting  saw  with  the 
others.  On  appeal  from  the  decision  of  the 
Court  of  Review  confirming  the  judgment  at 
the  trial :  Held,  affirming  said  judgment,  that 
the  want  of  protection  of  the  opening  was 
negligence  for  which  the  owner  was  respon- 
sible. Held,  also,  Strong,  C.J.,  heaitantCy  that 
if  T.  was  guilty  of  contributory  negligence  he 
was  sutticientiy  punished  by  a  division  of  the 
damages  at  the  trial.  Held,  per  Sedgewick, 
Davies  and  Mills,  J  J.,  that  negligence  co^ld 
not  be  attributed  to  the  owner  from  the  fact 
that  the  butting  saw  was  not  stopped  with  the 
others.     Price  v.  Talon^  xxxii.,  i:^. 

90.  Negligence — Working  of  mines — Statu- 
torp  mining  regulations — H.  }S.  N,  8.  (5  ser.) 
c.  ts — Fault  of  feUoto-icorkmen,] — ^The  defend- 
ant company  employed  competent  officials  for 
the  superintendence  of  their  mine,  and  re- 
quired that  the  statutory  regulations  should 
be  observed.  A  labourer  was  sent  to  work  in 
an  unused  balance  which  had  not  been  fenced 
or  inspected  and  an  explosion  of  gas  occurred 
from  the  effects  of  which  he  died.  In  an  ac- 
tion for  damages  by  his  widow,  Held,  revers- 
ing  the  judgment  appealed  from,  Taschereau 
and  Sedgewick,  J  J.,  dissenting,  that  as  the 
company  had  failed  to  maintain  the  mine  in  a 
contliuoii  suitable  for  carrying  on  their  works 
with  reasonable  safety,  they  were  liable  for 
the  injuries  sustained  by  the  employee,  al- 
though the  explosion  may  have  been  attribu- 
table to  neglect  of  duty  by  fellow-workmen. 
Grant  v.  Acadia  Coal  Co.,  xxxii.,  427. 

91.  Negligence  —  Employer  and  employee — 
Insecure  scaffold  —  Disobedience  to  rules  — 
Dangerous  way,  works  and  machinery.] — The 
Supreme  Court  affirmed  the  judgment  appealed 
from  which  had  affirmed  the  decision  of  the 
Court  of  Review,  at  Quebec  (Q.  R.  21  S.  C. 
99),  reversing  the  trial  judgment  and  holding 
that  it  was  the  duty  of  an  employer  not  only 
to  order  the  discontinuance  of  dangerous  ope- 
rations on  an  insecure  scaffold,  but  also  to 
take  measures  to  ensure  the  carrying  out  of 
such  orders,  and  that,  in  the  event  of  an  acci- 
dent occurring  through  neglect  or  disobedience 
of  such  orders,  the  employer  was  liable  in  dam- 
ages for  injuries  caused  thereby.  Lamoureux 
V.  Fournier  dit  Larose,  xxxiii..  C75. 

92.  Wharf  of  passenger  vessel  —  Invitation 
to  public  —  Insufficicni  lighiing  —  Dangerous 
way — Proximate  cause  —  Evidence  —  Insuffi- 
cient findings  —  Excessive  damages  —  New 
trial.] — A  company  owning  a  steamboat  mak- 
ing weekly  trips  between  Boston  and  Halifax, 
occupied  a  wharf  in  the  latter  city  leased  to 
their  agent.  For  the  purpose  of  getting  to 
and  from  the  steamer  there  was  a  plank  side- 
walk on  one  side  part  way  down  the  wharf 
and  persons  using  it  usually  turned  at  the  end 
and  passed  to  the  middle  of  the  wharf.  Y. 
and  his  wife  went  to  meet  a  passenger  expect- 
ed to  arrive  by  the  steamer  between  seven  and 
eight  o'clock  one  evening  in  November.     They 


went  down  the  piank  sidewalk  and  instead  of 
turning  off  at  the  end,  there  being  no  light 
and  the  night  dark,  they  continued  straight 
down  the  wharf  which  became  narrower  after 
some  distance,  and  formed  a  jog,  on  reaching 
which  Y.*s  wife  tripped  and  as  her  husband 
tried  to  catch  her  they  both  fell  into  the  water. 
Forty-four  days  afterwards  Mrs.  Y.  died.  In 
an  action  by  Y.  against  the  company  to  re- 
cover damages  occasioned  by  the  death  of  his 
wife  it  appeared  that  the  deceased  had  not 
had  regular  and  continual  medical  treatment 
after  the  accident  and  the  doctors  who  gave 
evidence  at  the  trial  differed  as  to  whether 
or  not  the  immersion  was  the  approximate 
cause  of  her  death.  The  jury  when  asked: 
"  Would  the  deceased  have  recovered,  notwith- 
standing the  accident,  if  she  had  had  regular 
and  continual  attendance?"  replied,  '*  Very 
doubtful."  A  verdict  was  found  for  plaintiff 
with  $1,500  damages,  which  the  Supreme 
Court  u"^-  S.)  set  aside,  and  ordered  a  new 
trial.  Held,  affirming  judgment  appealed  from 
(24  N.  S.  Rep.  43U).  that  Y.  and  his  wife 
were  lawfully  upon  the  wharf  at  the  time  of 
the  accident,  that  in  view  of  the  established 
practice  they  had  a  right  to  assume  that  they 
were  invited  by  the  company,  to  go  on  the 
wharf  and  assist  their  friends  in  disembark- 
ing from  the  steamer;  and  that  they  had  a 
right  to  expect  that  tbe  means  of  approach 
to  the  steamer  were  safe  for  persons  using  or- 
dinary care,  and  the  company  was  under  an 
obligation  to  see  that  they  were  safe. — Held, 
further,  that  it  having  been  proved  that  the 
wharf  was  only  rented  to  the  agent  because 
the  landlord  preferred  to  deal  with  him  per- 
sonally, and  that  it  was  rented  for  the  use 
of  the  company,  whose  officiers  had  sole  con- 
trol of  it,  the  company  was  in  possession  of 
it  at  the  time  of  the  accident. — Held,  also, 
that  the  evidence  and  finding  of  the  jury  hav- 
ing left  it  in  doubt  that  the  accident  was  the 
proximate  Cause  of  Mrs.  I'.'s  death,  the  jury 
not  having  been  properly  instructed  as  to  the 
liability  of  the  company  under  the  circum- 
stances, and  the  damages  being  excessive  un- 
der the  evidence,  the  order  for  a  new  trial 
should  be  affirmed,  i^ork  v.  Canada  Atlantic 
as.  Co,,  xxii.,  107. 

93.  Defective  construction  —  Machinery  in 
mine — Cause  of  injury — Fault  of  fellow-work- 
man— Ways  and  works — Verdict^] — An  eleva- 
tor cage  was  used  in  defendant's  mine  for  the 
transportation  of  workmen  and  materials 
through  a  shaft  over  eight  hundred  feet  in 
depth.  It  was  lowered  and  hoisted  by  means 
of  a  cable  which  ran  over  a  sheave  wheel  at 
the  top  of  the  shaft,  and,  to  prevent  accidents, 
guide  rails  were  placed  along  the  elevator 
shaft  and  the  cage  was  fitted  with  automatic 
dogs  or  safety  clutches  intended  to  engage 
upon  these  guide-rails  and  hold  the  cage  in  the 
event  of  the  cable  breaking.  The  guide-rails 
were  continued  only  to  a  point  twenty  feet 
below  the  sheave  wheel.  On  one  occasion  the 
engineman  in  charge  of  the  elevator  carelessly 
allowed  the  cage  to  ascend  higher  than  the 
guide-rails  and  strike  the  sheave  wheel  with 
such  force  that  the  cable  broke  and,  the  safety 
clutches  failing  to  act,  the  cage  fell  a  distance 
of  over  eight  hundred  feet,  smashed  through  a 
bulkhead  at  the  eight  hundred  foot  level  and 
injured  the  plaintiff  who  was  engaged  at  the 
work  for  which  he  was  employed  by  the  de- 
fendants about  fifty  feet  lower  down  in  the 
shaft.  In  an  action  to  recover  damages  for 
the  injury  sustained,  the  jury  found  that  the 
immediate  cause  of  the  injury  was  "  the  non- 
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continuance  of  the  guide-rails  **  which,  in  their 
opinion,  **  caused  the  safety-clutches  to  fail  in 
their  action,  and  therefore  allowed  the  cape  to 
fall.  Held^  reversing  the  judgment  appealed 
from  (ft  B.  O.  Rep.  (>2).  that  the  verdict  ren- 
dered in  favour  of  the  plaintiff  ought  not  to 
have  been  disregarded  as  there  was  sufficient 
evidence  to  support  the  finding  of  fact  by  the 
jury.  McKelvcy  v.  Le  Roi  Mining  Co,,  xxxii., 
664.  • 

The  Privy  Council  refused  leave  for  an  ap-  i 
peal,   11th  February,  1903. 

94.  Coupling  raUtoay  cars — Orders  of  con- 
ductor— Dangerous  way — Findings  of  jury. 

See  No.  212,  infra, 

95.  Guarding  dangerous  machinery — Statu- 
tory duty — Cause  of  accident. 

See  No.  19,  ante. 


9.  Defective    Machinery    and    CJonstbuc- 

TI0N8. 

96.  Use  of  dangerous  machinery — Orders  of 
superior  —  Reasonable  care.]  —  O.  was  em- 
ployed in  a  factory  to  heat  rivets  and,  with 
another  workman,  was  engaged  in  oiling  ma- 
chinery which  worked  the  drill  in  which  the 
rivets  were  made.  Having  oiled  part,  the 
other  workman  went  away  for  a  time  during 
which  O.  saw  that  the  oil  was  running  off  the 
horizontal  shaft  of  the  drill  and  called  the 
attention  of  the  foreman  of  the  machine  shop 
to  it  and  to  the  fact  that  the  shaft  was  full 
of  ice.  The  foreman  said  to  him,  "  Run  her 
up  and  down  a  few  times  and  it  will  thaw  her 
off.''  The  shaft  was  seven  feet  from  the  floor 
and  on  it  was  what  is  called  a  buggy  which 
could  be  moved  along  it  on  wheels.  Depending 
from  the  buggy  was  a  straight  iron  rod  into 
the  hollow  end  of  which  was  inserted  the  drill 
secured  by  a  screw,  and  attached  to  the  buggy 
was  a  lever  over  six  feet  long.  O.  when  so 
directed  by  the  foreman  tried  to  move  the 
buggy  by  means  of  the  lever  but  found  he 
could  not.  He  then  went  round  to  the  back 
of  the  spindle  and  not  being  able  then  to  move 
the  bviggy  came  round  to  the  front,  put  his  two 
hands  upon  a  jacket  around  the  spindle  and 
put  the  weight  of  his  body  against  it ;  it  then 
moved  and  he  stepped  forward  to  recover  his 
balance,  when  the  screw  securing  the  drill 
caught  him  about  the  middle  of  the  body  and 
he  was  seriously  injured.  It  was  shewn  that 
O.  had  no  experience  in  the  mode  of  moving 
the  buggy  and  that  the  screw  should  have  been 
guarded.  Held,  affirming  the  decision  ap- 
pealed from  (21  Ont.  App.  R.  596),  Gwynne, 
J.,  dissenting  that  the  jury  were  warranted  in 
finding  that  there  waa  negligence  in  not  having 
the  screw  guarded;  that  as  the  foreman  knew 
that  O.  had  no  experience  as  to  the  ordinary 
mode  of  doing  what  he  was  told  to  do,  he  was 
justified  in  using  any  reasonable  mode ;  that  he 
acted  within  his  instructions  in  using  the  only 
efficient  means  that  he  could ;  and  that  under 
the  evidence  he  used  ordinary  care.  Hamilton 
Bridge  Co.  v.  O'Connor,  xxiv.,  598. 

97.  Defective  machinery  —  Evidence  for 
jury  —  Findings  of  fact  — .Verdict,]  —  T., 
a  weaver  in  a  cotton  mill,  was  injured  while 
assisting  a  less  experienced  hand,  by  the 
shuttle  flying  out  of  the  4oom  at  which 
the  latter  worked,  and  striking  her  on  the 
head.  The  mill  contained  about  400  looms, 
and  for  every  46  there  was  a  man  called  the 


"  loom  fixer,"  whose  duty  it  was  to  keep  them 
in  proper  repair.  The  accident  was  caused  by 
a  bolt  breaking  by  the  shuttle  coming  in  con- 
tact with  it,  and  as  this  bolt  served  as  a  guard 
to  the  shuttle  the  latter  could  not  remain  in 
the  loom.  The  jury  found  that  the  breaking 
of  the  bolt  caused  the  accident,  and  that  the 
**  loom  fixer  "  was  guilty  of  negligence  in  not 
having  examined  it  within  a  reasonable  time 
before  it  broke.  T.  obtained  a  verdict,  which 
was  affirmed  by  the  Court  of  Appeal.  Held 
Gwynne,  J.,  dissenting,  that  the  '*  loom  fixer  '* 
had  not  performed  his  duty  properly ;  that  the 
evidence  as  to  negligence  could  not  have  been 
withdrawn  from  the  jury ;  and  that,  as  there 
was  evidence  to  justify  their  finding,  the  ver- 
dict should  stand. — Fer  Gwynne,  J.,  that  the 
finding  of  the  jury  that  the  negligence  con- 
sisted in  the  omission  to  examine  the  bolt  was 
not  satisfactory,  as  there  was  nothing  to  shew 
that  such  examination  could  have  prevented 
the  accident,  and  there  should  be  a  new  trial. 
Canadian  Coloured  Cotton  Mills  Co.  v.  Tal- 
bot, xxvii.,  198. 

98.  Unprotected  laundry  rollers — Injury  (o 
employee  —  Passing  faintness  of  victim — Ap- 
proved machinery  —  Contributory  negligence.] 
— ^An  employee  in  a  laundry,  who  had  gone  to 
work  without  her  breakfast  was  attacked  by 
faintness  and  while  in  a  state  of  unconscious- 
ness, dropped  her  hand  into  an  opening  in  a 
steam  mangle,  receiving  severe  injuries  by 
contact  with  the  heated  cylinder  and  large  re- 
volving rollers.  She  perfectly  understood  the 
management  of  the  machine  which  was  in 
good  working  order,  and  not  considered  dan- 
gerous. On  a  recent  visit,  the  Government 
factories  inspector  had  approved  of  the  ma- 
chine and  the  factory  was  in  the  best  possible 
order.  Held,  affirming  the  judgment  appealed 
from  (Q.  K.  5  Q.  B.  191).  that  there  was  no 
negligence  chargeable  to  the  defendant  for 
which  an  action  would  lie.  Demem  v.  Mon- 
treal Steam  Laundry  Co.,  xxvii.,  537. 

99.  Matters  of  fact  —  Finding  of  jury  — 
Insecure  rigging.]  —  W.  was  working  on  a 
vessel  in  port  when  a  boom  had  to  be 
taken  out  of  the  crutch  in  which  it  rest- 
ed and  he  pointed  out  to  the  master  that 
this  could  not  be  done  until  the  rigging  sup- 
porting it,  which  had  been  removed,  was  re- 
placed which  the  master  undertook  to  do. 
When  the  boom  was  taken  out  it  fell  on  the 
deck  and  W.  was  injured.  In  an  action 
against  the  owners  for  damages  the  jury  found 
that  the  fall  of  the  boom  was  owing  to  the 
said  rigging  not  being  secured,  but  that  this 
was  not  occasioned  by  the  negligence  of  the 
owners  or  their  servants. — Held,  affirming  the 
judgment  appealed  from'  (30  N.  S.  Rep.  548). 
Gwynne,  J.,  dissenting,  that  the  first  part  of 
the  finding  did  not  necessarily  mean  that  the 
rigging  had  never  been  secured,  or  that  if  se- 
cured originally  it  had  become  insecure  by 
negligence  of  defendants,  and  the  jury  having 
negatived  negligence  their  finding  should  not 
be  ignored.     Williams  v.  Bartling,  xxix.,  548. 

100.  Operation  of  railway — Defective  work9 
— Lock  on  switch  —  Finding  of  negligence — 
Evidence.] — The  absence  of  a  lock  or  guard 
on  a  railway  switch  is  a  defect  in  the  con- 
struction of  the  ways,  works,  machinery  or 
plant  connected  with  the  construction  of  works 
sufficient  to  support  findings  of  negligence  by 
a  jury.  Batch  d  Peppard  v.  Romburgh,  12th 
June,  1900. 
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101.  DangerouB  machinery  —  RaUtoay  — 
Sparks  from  engine  —  Evidence — Findings  of 
jury — Defective  construotion.'l — Fire  was  dis- 
covered on  J. 'a  farm  a  short  time  after  a  train 
of  the  Grand  Trunk  Railway  had  passed  it 
drawn  by  two  engines  one  having  a  long,  and 
the  other  a  short,  or  medium,  smoke-box.  In 
an  action  against  the  company  for  damages 
it  was  proved  that  the  former  was  perfectly 
constructed.  Two  witnesses  considered  the 
other  defective,  but  nine  men,  experienced  in 
the  construction  of  engines,  swore  that  a 
larger  smoke  box  would  have  been  unsuited  to 
the  size  of  the  engine.  The  jury  found  that 
the  fire- was  caused  by  sparks  from  one  engine 
and  they  believed  it  from  that  with  the  short 
smoke-box;  and  that  the  use  of  said  box  con- 
stituted negligence  in  the  company  which  had 
not  taken  the  proper  means  to  prevent  emis- 
sion of  sparks.  Held,  affirming  the  judgment 
of  the  Court  of  Appeal  (2  Ont  L.  R.  689), 
that  the  latter  finding  was  not  justified  by  the 
evidence  and  the  verdict  for  plaintiff  at  the 
trial  was  properly  set  aside.  Jackson  v.  Grand 
Trunk  By,  Co.,  xxxii.,  245. 

102.  Findings  of  fad — Machinery  in  mine — 
Defective  construction  —  Proximate  cause  of 
injury — Fault  of  fellow-ioorkman — Defective 
ioays,  works  and  machinery — Disturbing  ver- 
dict on  appeal.] — ^An  elevator  cage  was  used 
in  defendant's  mine  for  the  transi>ortation  of 
workmen  and  materials  through  a  shaft  over 
eight  hundred  feet  in  depth.  It  was  lowered 
and  hoisted  by  means  of  a  cable  which  ran 
over  a  sheave  wheel  at  the  top  of  the  shaft, 
and,  to  prevent  accidents,  guide  rails  were 
placed  along  the  elevator  shaft  and  the  cage 
was  fitted  with  automatic  dogs  or  safety 
dutches  intended  to  engage  upon  these  guide- 
rails  and  hold  the  cage  in  the  event  of  the 
cable  breaking.  The  guide-rails  were  con- 
tinued only  to  a  point  twenty  feet  below  the 
sheave  wheel.  On  one  occasion  the  engineman 
in  charge  of  the  elevator  carelessly  allowed  the 
cage  to  ascend  higher  than  the  guide-rails  and 
strike  the  sheave  wheel  with  such  force  that 
the  cable  broke  and  the  safety  clutches  failing 
to  act,  the  cage  fell  a  distance  of  over  eight 
hundred  feet,  smashed  through  a  bulkhead  at 
the  eight  hundred  foot  level  and  injured  the 
plaintiff  who  was  engaged  at  the  work  for 
which  he  was  employed  by  the  defendants 
about  fifty  feet  lower  down  in  the  shaft.  In 
an  action  to  recover  damages  for  the  injury 
sustained,  the  jury  found  that  the  immediate 
cause  of  the  inury  was  *'  the  non-continuance 
of  the  guide-rails "  which,  in  their  opinion, 
"caused  the  safety-clutcfhes  to  fall  in  their 
action,  and  therefore  allowed  the  cage  to  fall." 
Held,  reversing  the  judgment  appealed  from 
(9  B.  C.  Rep.  62),  that  the  verdict  rendered 
in  favour  of  the  plaintiff  ought  not  to  have 
been  disregarded  as  there  was  sufficient  evi- 
dence to  support  the  finding  of  fact  by  the 
jury.  McKelvey  v.  Le  Roi  Mining  Co.,  xxxii., 
664. 

Lieave  to  appeal  refused  by  the  Privy  Coun- 
cil, 11th  February,  1903. 

103.  Damage  by  fire — Spark  arfester — Mis- 
direction.]— In  a  case  where  the  main  issue 
was  as  to  the  sufficiency  of  a  spark-arrester 
on  a  steam  engine  used  in  running  a  hay-press, 
the  trial  judge  directed  the  jury  that  "  if  there 
was  no  spark  arrester  in  the  engine  that  in 
itself  would  be  negligence  for  which  the  de- 
f aidants  would  be  liable."— r// eld.  affirming 
the  judgment  appealed  from  (23  N.  S.  Rep. 
276),  Strong,  J.,  dissenting,  that  it  was  mis- 


direction to  tell  the  jury  that  the  want  of  a 
spark-arrester  was,  in  point  of  law,  negligence. 
Peers  v.  Elliott,  xxi.,  19. 

AixD  see  New  Tbial  76. 

104.  Employer's  liability — Defective  use  of 
machinery — Notice  —  Injury  to  workman.] — 
Employers  are  no  less  responsible  for  the  in- 
juries occasioned  by  the  defective  system  of 
using  their  machinery  than  the^  would  have 
been  for  a  defect  in  the  machinery  itself. — 
There  being  no  Employers*  Liability  Act  in 
force  in  British  Columbia  when  the  injury  in 
question  happened,  plaintiff  was  not  precluded 
from  obtaining  compensation  by  failure  to  give 
notice  of  the  defects  to  his  employers.  Web- 
ster V.  Foley,  xxi.,  580. 

And  see  Masteb  and  Servant,  32. 

106.  Absence  of  buffers  on  tramoars — Work- 
man's Compensation  Act.]  —  The  absence'  of 
proper  buffers  on  a  tramcar  is  actionable 
negligence.  The  Toronto  Ry.  Co.  v.  Bond, 
XXIV.,  715. 

106.  Collision  at  sea  —  Steamship — Defec- 
tive steering  apparatus — Question  of  fact. 

See  Appeal,  226. 

107.  Defective  snow  plough  and  bridge — • 
Findings  of  jury^ — Contributory  negligence — 
Answers  to  questions — Railway  company — Act 
of  incorporation — Change  of  name. 

See  No.  213,  infra, 

108.  Insecure  tackle — Warning  of  danger — 
Cause  of  injury. 

See  No.  88,  ante, 

109.  Militia  dass-firing  —  Government  rifle 
range — Officers  and  servants  of  the  Crown — 
Injury  to  the  person.' 

See  Military  Law  ;  Mtt.ttia,  2. 

110.  SaiomUl — Injury  to  workman — Open- 
ing in  floor — Fencing — Appeal — Findings  at 
tr%al — Contributory  negligence. 

See  No.  89,  ante, 

111.  Evidence  to  support  verdict — Findings 
of  fact — Practice — Defective  works,  ways  and 
machinery  —  Proximate  cause  of  injury  — 
Fault  of  fellow-workman — Mining  regulations. 

See  No.  93,  ante. 

112.  Operation  of  railway  —  Defective  ma- 
chinery— Contributory  negligence — Examining 
train — Running  rules.  ^ 

See  No.  54,  ante. 


10.  Drainage. 

113.  Drainage — Adjoining  municipalities — 
Defective  scheme — Tort  feasors.] — A  munici- 
pality constructing  a  drain  cannot  let  water 
loose  just  inside  or  anywhere  within  an  ad- 
joining municipality  without  being  liable  for 
injury  caused  thereby  to  lands  in  such  adjoin- 
ing municipality. — Where  a  scheme  for  drain- 
age work  to  be  constructed  under  a  valid  by- 
law proves  defective  and  the  work  has  not 
been  skilfully  and  properly  performed,  the 
municipality  constructing  it  are  not  liable  to 
persons  whose  lands  are  damaged  in  conse- 
quence of  such  defects  and  improper  construe- 
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don,  as  tort  feasors,  bnt  are  liable  under  s. 
591,  Municipal  Act,  for  damage  done  in  con*. 
struction  of  the  work  or  consequent  thereon. 
(20  Ont  App.  R.  225,  varied.)  Townthip  of 
Ellice  V.  HUes;  Township  of  Ellice  v.  Crooks, 
zxiii.,  429. 

114.  Repair  of  drains  —  Duty  of  tnunioi- 
pality—R.  IS.  O.  (1887)  c.  m— Right  of  ac 
tion — Land  injuriously  affected  —  Arbitration 
— Mandamus, 

See  Drainage,  2. 

115.  XJnoompleted  drains — Flooding  land — 
Mandamus — Municipal  tcorks. 

See  Drainage,  3. 


11.  Employers'  Liabiuty. 

116.  Passenger  elevator — Negligence  of  em- 
ployees —  Assessment  of  damages  —  Art.  1054 
C.  C. — Vindictive  damages  —  Cross-appeal — 
Relief  for  respondent.]— On  13th  April,  1883, 
C,  an  architect  who  had  his  office  on  the  third 
flat  of  a  building  in  which  the  landlord  had 
placed  an  elevator  for  the  use  of  tenants,  de- 
siring to  go  to  his  office,  went  towards  the 
door  admitting  to  the  elevator,  and  seeiug  it 
open  euteredj  but  the  elevator  not  being 
there  he  fell  into  the  cellar  and  was  seriously 
injured.  In  an  action  against  the  landlord, 
claiming  damages,  it  was  proved  that  the  boy 
in  charge  at  the  time  of  the  accident,  had  left 
the  elevator  with  the  door  open  to  go  to  his 
lunch,  leaving  no  substitute  in  charge.  It  was 
shewn  also  that  C.  had  suffered  seriously  from 
a  fracture  of  the  skull,  had  been  obliged  to 
follow  for  many  months  an  expensive  medical 
treatment  and  had  become  almost  incapacitat- 
ed for  the  exercise  of  his  profession.*  C.  had 
been  in  the  habit  of  using  the  elevator  during 
the  absence  of  the  boy.  T^e  trial  judge  award- 
ed $5,000  damages,  which,  on  appeal,  was  re- 
duced to  $3,000  on  the  ground  that  C.  was  not 
entitled  to  vindictive  damages.  Held,  affirm- 
ing the  judgment  appealed  from  (M.  L.  R.  3 
Q.  B.  270),  that  the  landlord  was  liable  for 
the  fault,  negligence  and  carelessness  of  his 
employee,  and  that  the  amount  awarded  was 
not  unreasonable.  Ueldy  also,  that  the  sum 
of  $5,000  awarded  by  the  Superior  Court  was 
not  an  unreasonable  amount  and  could  not  be 
said  to  include  vindictive  damages,  but  as  no 
cross-appeal  had  been  taken  the  judgment  of 
the  Superior  Court  could  not  be  restored. 
Stephens  v.  Chauss^,  xv.,  379. 

117.  Loading  of  steamer  —  Accident — Evi- 
det^e — Neglect  of  usual  precaution — Liability 
of  employer.] — When  two  stevedores  are  inde- 
pendently engaged  in  loading  the  same  steamer, 
and,  owing  to  the  negligence  of  the  employees 
of  the  one,  an  employee  of  the  other  is  injured, 
the  former  stevedore  is  liable  in  damages  for 
such  injury.  —  The  failure  to  observe  a  pre- 
caution usually  taken  in  and  about  such  work 
is  evidence  of  negligence.  Judgment  appealed 
from  (Q.  R.  1  Q.  B.  234)  affirmed,  Gwynne, 
J.,  dissenting.     Brown  v.  Leclerc,  xxii.,  53. 

118.  Negligence  of  Crown  servants  —  Com- 
mon employment.] — ^The  doctrine  of  common 
employment  does  not  prevail  in  the  Province 
of  Quebec.  (4  Ex.  C.  R.  134,  affirmed.)  The 
Queen  v.  Filion,  xxiv.,  482. 

Followed  in  The  Asbestos  and  Asbestic  Co. 
V.  Durand  (30  Can.  S.  C.  R.  285),  and  in  The 
Queen  v.  Chenier  (30  Can.  S.  O.  R.  42). 


119.  Negligence  of  servant — Deviation  from 
employment — Resumption.]  — A  tradesman's 
teamster,  s^it  out  to  deliver  parcels,  went  to 
his  supper  bef(»-e  completing  the  delivery. 
He  afterwards  started  to  finish  his  work  and 
in  doing  so  he  ran  over  and  injured  a  child. 
Held,  affirming  the  decision  appealed  from  (33 
N.  B.  Rep.  91),  that  from  the  moment  he  had 
started  to  complete  the  business  in  which  he 
had  been  engaged  he  was  in  his  master's  em- 
ploy just  as  if  he  had  returned  to  the  master's 
store  and  made  a  fresh  start.  Merritt  v. 
Hepenstal,  xxv.,  150. 

120.  Master  and  servant  —  Injuries  sus- 
tained by  servant  —  Responsibility — Contribu- 
tory negligence — Protection  of  machinery.'] — 
Where  an  employee  sustains  injuries  in  a  fac- 
tory through  coming  in  contact  with  machin- 
ery, the  employer,  although  he  may  be  in  de- 
fault, cannot  be  held  responsible  in  damages, 
unless  it  is  shewn  that  the  accident  by  which 
the  injuries  were  caused  was  directly  due  to 
his  neglect.  (Q.  R.  9  S.  C.  506,  reversed.) 
Tooke  V.  Bergeron,  xxvii.,  567. 

121.  Master  and  servant  —  Employer's  lia- 
bility— Concurrent  findings  of  fact — Contribu- 
tory negligence  —  Reasonable  precautions.] — 
In  an  action  by  an  employee  for  injuries  sus- 
tained there  was  some  evidence  of  neglect  on 
the  part  of  the  employers  which,  in  the  opinion 
of  both  courts  below,  might  have  been  the 
cause  of  the  accident  through  which  the  in- 
juries were  sustained,  and  both  courts  found 
that  the  accident  was  due  to  the  fault  of  the 
defendants  either  in  neglecting  to  cover  a 
dangerous  part  of  a  revolving  shaft  tempor- 
arily with  boards  or  to  disconnect  the  shaft 
or  stop  the  whole  machinery  while  the  plaintiff 
was  required  to  work  over  or  near  the  shaft. 
Held,  Taschereau,  J.,  dissenting,  that  although 
the  evidence  on  which  the  courts  below  based 
their  findings  of  fact  might  appear  weak,  and 
there  might  be  room  for  the  inference  that 
the  primary  cause  of  the  injuries  might  have 
been  the  plaintiff's  own  imprudence,  the  Stu 
preme  Court  of  Canada  would  not,  on  appeal, 
reverse  such  concurrent  findings  of  fact. 
George  Matthews  Co.  v.  Bouchard,  xxviii.,  580. 

Followed  in  Dominion  Cartridge  Co.  v.  Me- 
Arthur  (31  Can.  S.  C.  R.  392).  See  No. 
144,  infra, 

122.  Municipal  corporation  —  Obstruction 
on  highway  —  Necessary  proof  —  Statutory 
officer  —  Ratepayer  —  Statute  labour.] — In 
an  action  against  a  municipal  corporation 
for  damages  in  consequence  of  a  carriage  hav- 
ing been  upset  by  running  against  a  pile  of 
sand  left  on  the  highway,  and  one  of  the  oc- 
cupants thrown  out  and  seriously  injured, 
there  was  no  direct  evidence  as  to  how  the 
obstruction  came  to  be  placed  on  the  highway, 
but  it  appeared  that  statute  labour  had  been 
perform^  at  the  place  of  the  accident  immedi- 
ately before  under  the  direction  of  the  path- 
master,  an  officer  appointed  by  the  corpora- 
tion under  statutory  authority.  The  evidence 
indicated  that  the  sand  was  left  on  the  road 
by  a  laboufer  working  under  directions  from 
the  pathmaster  or  by  a  ratepayer  engaged  in 
the  performance  of  statute  labour.  Held,  a£. 
firming  the  judgment  appealed  from,  that  the 
action  must  fail  for  want  of  evidence  that 
the  injury  was  caused  by  some  person  for 
whoRe  acts  the  municipal  corporation  was  re- 
sponsible.— Per  Strong,  C.J.  Quwre,  Is  the 
corporation  liable  for  the  acts  of  a  statutory 
officer  like  the  pathmaster,  or  of  a  ratepayer 
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in  performance  of  statute  labour?    MoQregor 
V.  Toionship  of  Harwich,  xxix.,  443. 

123.  Master  and  servant  —  Hiring  of  ser- 
vant by  third  party  —  Control  over  service,'\ 
— The  defendant  hired  by  the  day  the  general 
servant  and  horse  and  waggon  of  another  com- 
pany for  use  in  its  business,  and  while  so 
hired  the  servant  in  carrying  a  load  of  glass 
knocked  a  man  down  and  seriously  injured 
him. — Held,  reversing  the  judgment  appealed 
from  (26  Ont.  App.  R.*  63),  that  the  defend- 
ant was  not  liable  in  damages  for  the  Injury ; 
that  the  driver  remained  the  general  servant 
of  the  company  from  which  he  was  hired  and 
not  that  of  the  defendant.  Consolidated  Plate 
Olas9  Co,  V.  Caston,  xzix.,  624. 

124.  Negligence  —  Personal  injuries  — 
Drains  and  sewers  —  mability  of  municipality 
— Officers  and  employees  of  municipal  corpora- 
tion—69  Vict.  c.  55,  s.  26,  s.-s.  18  {Que.)]— 
The  Act  incorporating  the  Town  of  St.  Louis, 
Que.,  gives  power  to  the  council  to  regulate 
the  connection  of  private  drains  with  the  sew- 
ers, **  owners  or  occupants  being  bound  to 
make  and  establish  connection  at  their  own 
cost,  under  the  superintendence  of  an  officer 
appointed  by  the  corporation."  Held,  affirm- 
ing the  judgment  appealed  from  (Q.  R.  11 
K.  B.  117),  that  the  municipality  cannot  be 
held  liable  for  damages  caused  through  the 
acts  of  the  person  permitted  by  the  council 
to  make  such  connections,  as  he  is  neither  an 
empJoyee  of  the  corporation  nor  under  its  con- 
trol.    Dallas  V.  Town  of  tit.  Louis,  xxxii.,  120. 

125.  Negligence  —  Vis  major  —  Driving 
timber  —  iiervitude  —  Watercourses  —  Float- 
able rivers  —  Statutory  duty  —  53  Vict.  c. 
57  (Que.)  —  Riparian  rights.] — The  Rouge 
River,  in  the  Province  of  Quebec,  is  floatable 
but  not  navigable,  and  is  used  by  lumber- 
men for  bringing  down  saw  logs  to  booms  in 
which  the  logs  are  collected  at  the  mouth  of 
the  river  and  distributed  among  the  owners. 
The  plaintiAs  constructed  a  municipal  bridge 
across  the  river  near  its  mouth  where  the  col- 
lecting booms  are  situated.  The  defendant 
and  a  number  of  other  lumbermen  engaged  in 
driving  their  logs,  mixed  together,  down  the 
river  did  not  place  men  at  the  bridge  to  pro- 
tect it  during  the  drive  and  took  no  precau- 
tion to  prevent  the  formation  of  jams  of  their 
logs  at  the  piers  of  a  railway  bridge  which 
crosses  the  river  a  short  distance  below  the  mu- 
nicipal bridge,  nor  did  they  break  up  a  jam  of 
logs  which  formed  there,  but  they  abandoned  the 
drive  before  the  logs  had  been  safely  boomed 
at  the  river  mouth.  The  River  Rouge  is  sub- 
ject to  sudden  freshets  during  heavy  rains, 
and,  on  the  occurrence  of  one  of  these  freshets, 
the  waters  were  penned  back  by  the  jam  and 
a  quantity  of  the  logs  were  swept  up  stream 
with  such  force  that  the  superstructure  of  the 
municipal  bridge  was  carried  away.  In  an 
action  by  the  municipality  to  recover  damages 
from  the  lumbermen  jointly  and  severally. 
Held,  affirming  the  judgment  appealed  from, 
the  Chief  Justice  and  Sedgewick,  J.,  dissent- 
ing, that,  irrespectively  of  any  duty  imposed 
by  statute,  the  proprietors  of  the  logs  were 
liable  for  actionable  negligence  on  account  of 
the  careless  manner  in  which  the  driving  of 
the  logs  was  carried  on,  and  were  jointly  and 
severally  responsible  in  damages  for  the  in- 
juries so  caused.  Ward  v.  Township  of  Oren- 
viUe,  Ti^\.,  51(K 


126.  Withdrawal  of  case  from  jury  — Evi- 
dence —  Reasonable  care  —  New  trial  — 
Questions  for  the  jury. 

See  EviDENGE,  163. 

127.  Oovemment  railway  —  Improper  con- 
duct of  servant  —  Liability  of  Crown. 

See  No.  206,  infra, 

128.  Lease  of  tolU  —  Negligence  of  toll  col- 
lector —  LiabUity  of  turnpike  company. 

See  No.  187,  infra, 

129.  Dangerous  way  —  Imprudence — Con- 
tributory negligence. 

See  No.  87,  ante. 

130.  "Quebec  Factories  Act"  —  Police 
regulations  —  Evidence  —  Unknown  cause  of 
accident — Breach  of  duty. 

See  No.   16,  ante. 

131.  Use  of  dangerous  material  —  Regula- 
tions of  cartridge  factory  —  Reasonable  pre- 
cautions— Accidental   injury — Causa  causaus. 

See  No.  18,  ante. 

132.  Neglect  to  insulate  electric  wires  — 
Employer's  liability  —  Causa  causaus. 

See  No.  80,  ante. 

133.  Common  fault — Division  of  damages — 
Risk  voluntarily  incurred. 

See  No.  47,  ante. 

134.  Intercolonial  Railway  Relief  and  As- 
surance Association  —  Contribution  from  pub- 
lic funds  —  Exoneration  from  liability  for 
injuries  to  employees. 

See  No.  219,  infra. 

135.  Persons  in  charge  of  electric  car  — 
Motorman  —  Injury  to  conductor  —  Work- 
men* s  Compensation  Act, 

See  Emploteb  and  Employee,  1. 

136.  Police  constable  —  Negligent  perform- 
ance of  duty  —  Liability  of  corporation. 

See  Municipal  Corporation,  66. 

137.  Negligence  of  Crown  officials  —  Public 
work — Right  of  action — Liability  of  Crown — 
Jurisdiction  of  Exchequer  Court — Prescrip- 
tion. 

See  No.  201,  infra. 


12.  Evidence. 

138.  Evidence  of  negligence  —  Failure  to 
observe  ordinarjf  precaution.] — Failure  to  ob- 
serve a  precaution  usually  taken  in  the  load- 
ing of  ships  by  stevedores  is  evidence  of  negli- 
gence.—(Q.  R.  1  Q.  B.  234,  affirmed.)  Brown 
V.  Lcclere,  xxii.,  53. 

139.  Infant  —  Imprudence.] — Action  by 
next  friend  to  infant  for  injuries  sustained  by 
his  son  from  a  portable  mirror  falling  upon 
him  when  with  her  in  defendants'  shop.  The 
trial  judge  found  that  there  was  no  evidence 
of  negligence  by  defendants  to  be  submitted 
to  the  jury  and  dismissed  the  action.  The 
Divisional  Court  reversed  his  decision  and  or- 
dered  a  new   trial    (25   O.    R.   78),   and   its 
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judgment  was  affirmed  by  the  judgment  ap- 
pealed from  (21  Out.  App.  R.  264).— The 
Supreme  Court  of  Canada  affirmed  the  judg- 
ment appealed  from  and  dismissed  the  appeal 
with  costs.  T,  Eaton  Co.  v.  ISangater,  xxiv., 
708. 

140.  Landlord  and  tenant  —  Loss  by 
fire  —  Cause  of  fire  —  Civil  respofwi- 
hUity  —  Legal  presumption  —  Onus 
of  proof  —  Hazardous  occupation  —  Arts. 
1053,  1064,  1011,  1626,  1627,  1629  C,  O.]— To 
rebut  the  presumption  created  by  art.  1629 
C.  O.  it  is  not  necessary  for  the  lessee  to 
prove  the  exact  origin  of  the  fire  or  that  it 
was  due  to  unavoidable  accident  or  irresist- 
ible force.  It  is  sufficient  for  him  to  prove 
that  he  had  used  the  premises  leased  as  a 
prudent  administrator  (en  bon  p^e  de  fa- 
tnille)  and  that  the  fire  occurred  without  any 
fault  that  could,  be  attributed  to  him  or  to 
persons  for  whose  acts  he  should  be  held  re- 
sponaible-^Iudgment  appealed  from  (Q.  B. 
5  Q.  B.  88),  affirmed,  Strong,  C.J.,  dissent- 
ing.   Murphy  v.  Labbe,  zxvii.,  126. 

Followed  in  Klock  v.  Lindsay  (28  Can.  S. 
O.  B.  453) .     See  No.  142,  infra, 

141.  Master  and  servant  —  Common  fault 
— Assignment  of  facts  —  Arts,  S5S  d  414  0. 
0.  P,'—Art,  42n  C.  P,  Q,— Inconsistent  filings 
— Misdirection  —  ^eu?  trial  —  Pleading.^ — 
In  an  action  for  injuries  alleged  to  have  been 
caused  by  negligence,  the  plaintiff  must  al- 
lege and  make  affirmative  proof  of  facts  suf- 
ficient to  shew  the  breach  of  a  duty  owed  him 
by,  and  inconsistent  with  due  diligence  on  the 
part  of  the  defendant,  and  that  the  injuries 
were  thereby  occasioned;  and  where  in  such 
an  action  the  jurv  have  failed  to  find  the  de- 
fendants guilty  of  the  particular  act  of  negli- 
gence cfharged  in  the  declaration  as  constitut- 
ing the  cause  of  the  injuries,  a  verdict  for 
the  plaintiff  cannot  be  sustained,  and  a  new 
trial  should  be  granted. — Judgment  appealed 
from  (Q.  B.  6  Q.  B.  534)  reversed.  Cowans 
V.  Marshall,  zxviii.,  161. 

142.  Landlord  and  tenant  —  Loss  by  fire — 
Negligence  —  Legal  presumption  —  Onus  of 
proof-— Construction  of  agreement — Covenant 
to  return  premises  in  good  order  —  Art,  1629 
O,  C] — A  steam  sawmill  was  totally  destroy- 
ed by  fire  during  the  term  of  the  lease,  whilst 
in  possession  of  and  occupied  by  the  lessees. 
The  lease  contained  a  covenant  by  the  lessees 
"  to  return  the  mill  to  the  lessor  at  the  close 
of  the  season  in  as  good  order  as  could  be 
expected  considering  the  wear  and  tear  of  the 
mill  and  machinery."  The  lessees,  in  defence 
to  the  lessor's  action  for  damages,  adduced 
evidence  to  shew  that  necessary  and  usual 
precautions  had  been  taken  for  the  safety  of 
the  premises,  a  night  watchman  kept  there 
making  regular  rounds,  that  buckets  filled  with 
water  were  kept  ready  and  force-pumiw  pro- 
vided for  use  in  the  event  of  fire,  and  they 
submitted  that,  as  the  origin  of  the  fire  was 
mysterious  and  unknown,  it  should  be  assumed 
to  have  occurred  through  natural  and  fortui- 
tous causes  for  which  they  were  not  respon- 
sible. It  appeared,  however,  that  the  night 
watchman  had  been  absent  from  the  part  of 
the  mill  where  the  fire  was  first  discovered 
for  a  much  longer  time  than  was  necessary  or 
usual  for  the  making  of  his  rounds,  that  dur- 
ing his  absence  the  furnaces  were  left  burning 
without  superintendence,  that  sawdust  had 
been  alloweid  to  accumulate  for  some  time  in 
a  heated  spot  close  to  the  furnace  where  the 


fire  was  actually  discovered,  and  that,  on  dis- 
covering the  fire,  the. watchman  failed  to  make 
use  of  the  water  buckets  to  quench  the  in- 
cipient flames,  but  lost  time  in  an  attempt  to 
raise  additional  steam  pressure  to  start  the 
force-pumps  before  giving  the  alarm.  Held, 
affirming  the  judgment  appealed  from  {Q.  R. 
7  Q.  B.  9),  that  tiie  lessees  had  not  shewn  any 
lawful  justification  for  their  failure  to  r&. 
turn  the  mill  according  to  the  terms  of  the 
covenant;  that  the  presumption  established 
by  1629  C.  C,  again^  the  lessees,  had  not 
been  rebutted,  and  that  the  evidence  shewed 
culpable  negligence  on  the  part  of  the  lessees 
which  rendered  them  civilly  responsible  for  the 
loss  by  fire  of  the  leased  premises. — Murphy 
V.  Labb4  (27  Con.  S.  C.  R.  126)  approved 
and  followed.  Klock  v.  Lindsay;  Lindsay  v. 
Klock,  xxviii.,  453. 

Bee  No.  ^,  ante, 

143.  Lease  —  Hire  of  tug  —  Conditions — 
Repairs  —  Compensation  —  Presumption  of 
fault  —  Measure  of  damages.] — ^The  company 
chartered  the  tug  **  Beaver  "  from  K.,  by  writ- 
ten contract  dated  at  Quebec,  22nd  May,  1895, 
by  which  it  was  agreed  that  K.  should  char- 
ter the  tug  "  Beaver "  for  not  less  than  one 
month  from  date,  at  $45  per  day  of  24 'hours. 
If  kept  longer  than  one  month  the  rate  to  be 
$40  per  day.  K.  to  furnish  tug,  crew,  pro- 
visions, oil,  &c.,  and  everything  necessary  ex- 
cept coal  and  pilots  above  Montreal,  the  tug 
to  leave  next  morning's  tide  and  to  be  dis- 
charged in  Quebec.  The  company  took  pos- 
session of  the  tug,  put  her  in  charge  of  their 
pilot  (who  assumed  the  control,  employment 
and  navigation  of  the  vessel),  and  used  the 
tug  for  their  purposes  until  8th  July,  1895, 
when,  while  still  in  their  possession,  the  pilot 
took  her,  in  the  daytime,  into  waters  at  the 
foot  of  the  Cornwall  Rapids,  in  the  River  St. 
Lavtrrence,  where  she  struck  against  some  sub- 
merged hard  substance  and  sank.  She  was 
raised  a  few  days  afterwards,  towed  to  port 
and  placed  in  doCk  for  repairs  at  Montreal. 
The  orders  w;ere  to  make  the  necessary  repairs, 
to  put  the  vessel  in  the  same  condition  as  she 
was  immediately  before  the  accident,  and  on 
30th  July,  E.  was  notified  that  the  repairs 
were  completed,  that  the  tug  would  be  put  out 
of  dock  the  following  day  and  he  was  re- 
quested to  receive  the  tug  at  Montreal.  K. 
answered  that  the  discharge  was  to  be  made 
at  Quebec,  that  she  was  not  in  as  good  condi- 
tion as  vrhexi  leased,  and  requested  the  com- 
pany to  join  in  a  survey,  which,  however,  they 
declined  to  do.  The  survey  was  made  by  a 
naval  architect,  who  reported  that,  in  addi- 
tion to  the  repairs  already  made  it  would  cost 
$2,494.90  to  restore  the  vessel  to  the  same 
Condition  as  when  leased  to  the  company. 
On  1st  August  K.  took  possession  of  the  tug, 
under  protest  and  brought  the  action  for  the 
amount  of  this  estimate  in  addition  to  the  rent 
accrued  with  fees  for  survey  and  protest.  The 
company  admitted  the  rent  due  and  tendered 
that  p<»lion  of  the  claim  into  court.  The 
Superior  Court  rendered  judgment  for  the 
amount  of  tender,  dismissing  the  action  as  to 
the  remainder  of  the  claim  on  the  ground  that 
E.  had  been  sufficiently  compensated  by  the 
repairs  which  had  been  made  by  the  charter- 
ers. The  Court  of  Review  and  the  Queen's 
Bench  increased  the  verdict  to  the  full  sum 
claimed.  $4,909.90.  by  adding  the  amount  of 
the  surveyor's  estimate  and  the  fees.  JSTelii, 
affirming  the  judgment  appealed  from,  Sedge- 
wick  and  Girouard,  JJ.,  dissenting,  that  uie 
contract  between  the  parties  was  a  contract  <^ 
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lease;  that  the  taking  of  the  vessel,  in  the 
daytime,  into  the  waters  where  she  struck 
was  primA  facie  evicj^ence  of  negligence  on  the 
part  of  the  company,  and  that  as  the  company 
did  not  adduce  evidence  sufficient  to  rebut  the 
presumption  of  fault  existing  against '^  them 
they  were  responsible  under  the  Civil  Code  for 
the  damages  caused  to  the  vessel  during  the 
time  she  was  Controlled  and  used  by  them. 
Held,  further,  that  the  proper  estimate  of 
damages  under  the  circumstances  was  the  cost 
of  repairs  which  should  be  assumed  to  be  the 
measure  of  depreciation  in  value  occasioned 
by  the  accident,  and  that  no  substantial  error 
arose  from  regarding  the  condition  and  value' 
of  the  vessel  at  the  commencement  of  the  lease 
as  that  in  which  she  ought  to  have  been  dis- 
charged—  Girouard,  J.,  was  of  opinion  that 
the  Superior  Court  judgment  should  be  re- 
stored. Collins  Bay  Rafting  and  Forwarding 
Co,  V.  Kaine,  xxiz.,  247. 

144.  Use  of  dangerous  materials  —  Proai- 
mate  cause  of  accident — 'Injuries  to  workman 
— Employer's  liability — Presumptions  —  Find- 
ings of  jury  sustained  hy  courts  6eZo«?.] — ^As 
there  can  be  no  responsibility  on  the  part  of 
an  employer  for  injuries  sustained  by  an  em- 
ployee in  the  course  of  his  employment,  unless 
there  be  positive  testimony,  or  presumptions 
weighty,  precise  and  consistent,  that  the  em- 
ployer is  chargeable  with  negligence,  which 
was  the  immediate,  necessary  and  direct  cause 
of  the  accident  which  led  to  the  injuries  suf. 
fered,  it  is  the  duty  of  an  appellate  court  to 
relieve  the  employer  of  liability  in  a  case 
where  there  is  no  evidence  as  to  the  immediate 
cause  of  an  explosion  of  dangerous  material 
which  caused  the  injuries,  notwithstanding 
that  the  findings  of  a  jury  in  favour  of  the 
plaintiff,  not  assented  to  by  the  trial  judge, 
have  been  sustained  by  two  courts  below. 
Taschereau,  J.,  dissented,  taking  a  different 
view  of  the  evidence  and  being  of  opinion  that 
the  findings  of  the  jury,  concurred  in  by  both 
courts  below,  were  based  upon  reasonable  pre- 
sumptions drawn  from  the  evidence,'  and  that, 
following  The  George  Matthews  Co.  v.  Bou- 
chard (28  S.  C.  R.  580),  and  The  MetropoU- 
ton  Railway  Co.  v.  Wright  (11  App.  Gas. 
la'Z)  those  findings  ought  not  to  be  reversed 
on  appeal. .  The  Asbestos  and  Asbestic  Co.  v. 
Durand  (30  S.  C.  R.  285)  discussed  and  ap- 
proved. Dominion  Cartridge  Co.  v.  Mc- 
Arthur,  xxxi.,  392. 

Leave  to  appeal  to  Privy  CJouncil  granted, 
2nd  August.  1902. 

145.  Cause  of  accident  —  Conjecture—Onus 
of  proof — Breach  of  duty — Police  regulations. 

See  No.  16,  ante. 

146.  Negligence  of  fellow-servant  —  Defec- 
tive machine  —  Evidence  for  jury. 

See  No.  97,  ante. 

147.  Precautions  in  case  of  dangerous  ma- 
terial —  Probable  cause  of  accident  —  Em- 
ployer's liability. 

See  No.  18,  ante. 

148.  Concurrent  findings  of  fact  —  Neglect 
<ff  reasonable  precautions  —  Imprudence  of 
servant — Employer's  liability. 

See  No.  121,  ante. 


149.  Neglect  of  reasonable  precautiofis  — 
Presumption  of  fault  —  Contributory  negli- 
gence —  Findings  of  jury. 

See  No.  81,  ante. 

.  150.  Damages  —  Improper  evidence — Mis- 
direction. 

See  New  Tbials,  80. 

151.  Railway  crossings  —  Necessary  pre- 
cautions —  Shunting  cars  —  Evidence  of 
negligence. 

See  No.  221,  infra. 


13.  Laches. 

152.  Action  in  warranty  —  Joint  specula- 
tion —  Partnership  or  ownership  par  in- 
divis.'\ — W.  and  D.  entered  into  a  joint  specu- 
lation of  real  estate;  each  looked  after  his 
individual  interests  in  the  operations  result- 
ing from  this  co-partnei^ship ;  no  power  of  at- 
torney or  authority  was  given  to  enable  one 
to  act  for  the  other  and  they  did  not  con- 
sider that  any  such  authority  existed  by  virtue 
of  the  relations  between  them ;  all  •convey- 
ances required  to  carry  out  sales  were  executed 
by  each  for  his  own  undivided  interest.  Upon 
the  death  of  W.  and  D.,  the  business  was 
continued  by  their  representatives  on  the  same 
footing,  and  the  representatives  of  W.  subse- 
quently sold  their  interest  to  T.  W.,  who 
purchased  on  behalf  of,  and  to  protect,  some 
of  the  legatees  of  W.,  without  any  change  be- 
ing made  in  the  manner  of  conducting  the 
business.  A  book-keeper  was  employed  to 
keep  the  books  required  for  the  various  in- 
terests, with  instructions  to  pay  the  money 
received  at  the  office  of  the  CO-proprietors 
into  a  bank,  whence  they  were  drawn  upon 
cheques  bearing  tbe  joint  signatures  of  the 
parties  interested,  and  the  profits  were  di- 
vided equally  between  the  representatives  of 
the  parties  interested,  some  in  cash,  but  gen- 
erally by  cheque  drawn  in  a  similar  way.  M. 
N.  D.,  who  looked  after  the  business  for  the 
representatives  of  D.,  paid  diligent  attention 
to  the  interests  confided  to  him  and  received 
their  share  of  such  profit^,  but  J.  B.  C,  who 
acted  in  the  W.  interest,  so  negligently  looked 
after  the  business  as  to  enable  the  book  keeper 
to  embezzle  moneys  which  represented  pai-t  of 
the  share  of  the  profits  coming  to  the  repre- 
sentatives of  W.  In  an  action  brought  by  the 
representatives  of  W.  to  force  the  representa- 
tives of  D.  to  bear  a  share  of  such  losses :  Held, 
affirming  the  judgment  appealed  from,  that  the 
facts  did  not  establish  a  partnership  between 
the  parties,  but  a  mere  ownership  par  indivis, 
that  the  representatives  of  D.  were  not  liable 
to  make  good  any  part  of  the  loss,  having  by 
proper  vigilance  and  prudence  obtained  only 
the  share  which  belonged  to  them. — Even  if 
a  partnership  existed,  there  would  be  none  in 
the  moneys  paid  over  to  the  parties  after  a 
division  made.  Archbald  v.  deLislej  Baker  v, 
deLisle;  Mowat  v.  deLisle,  xxv.,  1. 

153.  Principal  and  agent  —  Negligence  of 
agent  —  Lending  money  for  principal  —  Fin- 
ancial  brokers  —7  Liability  for  loss  —  Meas- 
ure of  damages.] — Financial  brokers  who  in- 
vest money  for  a  Client  are  his  agents  in  the 
transaction  if  they  profess  to  be  acting  for 
him  and  in  his  interest  though  their  remum- 
eration  may  come  from  the  borrower. — ^An 
agent  who  invests  money  for    his    principal 
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without  taking  proper  precautions  as  to  the 
sufficiency  of  the  security  is  guilty  of  negli- 
gence, and  if  the  vUlue  of  the  security  proves 
less  than  the  amount  invested  he  is  liable  to 
his  principal  for  the  loss  occasioned  thereby. 
— The  measure  of  damages  in  such  a  case  is 
not  the  amount  loaned  with  interest,  but  the 
differeuc'e  between  that  amount  and  the  actual 
value  of  the  land. — ^Judgment  appealed  from 
(3  B.  C.  Kep.  416)  varied,  Taschereau  and 
Gwynne,  J  J.,  dissenting.  Lotoenburg  v. 
Wolley,  XXV.,  51. 

154.  Marked  cheque  —  Fraudulent  alter- 
aiion  —  Payment  by  mistake.^ — There  is  no 
duty  imposed  upon  persons  in  dealings  with 
others  to  take  precautions  to  prevent  loss  to 
the  latter  by  the  criminal  acts  of  third  per- 
sons, and  the  omission  to  do  so  is  not,  in 
itself,  negligence  in  law. — Judgment  appealed 
from  (27  Ont.  App.  R.  590)  affirmed.  Im- 
perial Bank  of  Canada  v.  Bank  of  Hamilton^ 
xxxi.,  344. 

Affirmed  on  appeal  by  the  Privy  Council, 
[1903]  A.  C.  49. 

And  see  Banks  and  Banking,  11. 

155.  Solicitor  and  client  —  Breach  of  duty 
— Misconduct  —  Advice  given  to  client.] — A 
solicitor  advising  his  client  according  to  the 
established  jurisprudence  of  the  court  in  which 
proceedings  are  taken  is  not  guilty  of  action- 
able negligence  although  the  decision  upon 
which  he  relied  In  giving  the  advice  may  be 
subsequently  overruled.  Taylor  v.  Robertson, 
xxxi.,  til5. 

15(5.  Failure  to  register  judgment — Retainer 
— Instructions. 

See  SoucrroE,  3. 

157.  Mandate  —  Administration  through 
agent — Misappropriation. 

See  Trusts,  9. 

158.  Crown  —  Suretyship  —  Postmaster's 
bond  —  Penal  clause  —  Lex  loci  contractus — 
Negligence  —  Laches  of  Crown  officials  —  Re- 
lease of  sureties — Arts.  1053,  1034,  HSl,  1135, 
1921,  1929,  1265  C.  C. 

See  Suretyship,  9. 

159.  Application  for  insurance  —  Delay  iri 
delivery  of  policy  —  Escrow — Conversion. 

See  Insurance,  Marine,  21. 

160.  Omission  in  mortgage  —  Neglect  to 
register — Laches — Findings  of  trial  judge. 

See  Solicitor.  8. 

161.  Chattel  mortgage — Mortgagee  in  pos- 
session —  Wilful  default  —  Sale  under  pow- 
ers— "  Slaughter  sale  "  —  Practice  —  Assign- 
ment for  benefit  of  creditors  —  Revocation  of. 

See  Sale.  40. 

162.  Drainage  —  Intermunicipal  works  — 
Damages  —  Extra  cost  —  Misapplication  of 
funds  —  Repairs  —  Assessment  —  R.  S.  O. 
(1877)   c.  m—46  Vict.  c.  18  (Ont.) 

See  Municipal  CJorporation,  92. 

163.  Warehouseman  —  Taking  damp  grain 
into  elevator  —  Damages  —  New  trial  —  ^Be- 
sponsibility. 

See  Warehouseman.  3. 


14.  Landlord  and  Tenant. 

164.  Dangerous  manufacture — Loss  by  fire 
^Arts.  1054,  ^^^y.  ^629  G.  G. 

See  Landlord  and  Tenant,  16. 

165.  Loss  of  leased  premises  by  fire — Pre- 
sumption of  negligence  —  Art.  16^  C.  C. — 
Onus  of  proof. 

See  No.  140,  ante. 

166.  Loss  of  leased  premises  —  Presump- 
tion of  fault — Art.  1629  C.  C— Evidence  In 
rebuttal — Probable  cause  of  fire. 

See  No.  142,  ante. 


15.  Lord  Campbell's  Act. 

167.  Injuries  caused  by  careless  navigation 
— AcJion  in  rem — Lord  GampbelVs  Act. 

See  Action,  42. 

168.  Bodily  injuries  —  Prescription  of  de- 
ceased's right  of  action — Claim  by  representa- 
tives —  Pleading. 

See  Lord  Campbell's  Act,  1. 

169.  Action  for  personal  injuries  —  Death 
of  plaintiff  —  Subsequent  action  under  Lord 
CampbelVs  Act  —  Evidence. 

See  Evidence.  19. 

170.  Enactment  of  art.  1056  C.  C— Actions 
under  Lord  CampbelVs  Act. 

See  No.  219,  infra. 


16.   Navigation. 

171.  Death  of  servant  —  Lord  CampbelVs 
Act — Jurisdiction  of  Maritime  Court  of  On- 
tario— Right  of  action. 

See  Action,  42. 

172.  Collision  —  Action  —  Joinder  of  de- 
fendants —  Company  —  Limited  liability  — 
Merchant  Shipping  Amendment  Act,  1862 
(Imp.)  —  Navigation  of  Canadian  waters, 
31  Vict.  c.  58,  s.  12  (D.) — Motion  for  judg- 
ment— Findings  of  jury — Weight  of  evidence 
— Practice. 

See  Navigation,  2. 

173.  Answering  signals  —  Inland  naviga- 
tion —  Agony  of  collision. 

See  Shipping,  3. 

174.  Collision  —  Vessel  lying  in  narrow 
channel  —  Lights  —  Crew. 

See  Shipping,  4. 

175.  Obstructing  navigation  —  Repairs  to 
bridge  —  Powers  conferred  by  charter. 

See  Rivers  and  Streams,  2. 

176.  Defective  steering  apparatus  —  Colli- 
sion at  sea  —  Question  of  fact. 

See  Appeal,  226. 

177.  Collision  —  Rule  of  the  road — Steamer 
— Sailing  vessel. 

See  Admiralty  Law,  1. 
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178.  Maritime  law  —  Collision  —  Rules 
of  the  road  —  Narrow  channel  —  Naviga- 
iion,  rules  of—R.  S.  C.  c.  79.  «.  1,  Arts.  15, 
16,  18,  19,  21,  22  and  23—'*  Grossing  "  «(fei(P* 
—  "  Meeting  "  ships  —  **  Passing  "  ships  — 
Breach  of  rules  —  Moiety  of  damages  —  36 
d  37  Viei.  {Imp,)  c,  85,  s.  11  —  Mancouvres 
in  '"agony  of  coUision." 

See  Admiralty  Law,  2. 

179.  Hire  of  tug — Conditions — Repairs  — 
Negligence — Compensation, 

See  Lease,  10. 

180.  Public  work  —  Navigation  of  River 
St,  Lawrence  — Repair  of  ship  channel  — 
Expenditure  of  parliamentary  appropriation. 

See  Public  Work,  11. 

181.  Admiralty  law  —  Collision  —  Ship 
at  anchor  —  Anchor  light  —  Lookout  — 
Weight  of  evidence  —  Credibility  —  Find- 
ings of  trial  'judge. 

See  Shipping,  11. 

182.  Admiralty  law  —  Collision  —  Undue 
speed  —  Ship  in  default  —  Rule  16  —  Navi- 
gation during  fog. 

See  Shipping,  12. 


17.  Notice  of  AcnoN. 

183.  Highways  —  Repairs  —  Notice  of  ac- 
tion —  Pleading, 

See  Municipal  Corporation,   141. 

184.  Negligence  of  municipal  corporation — 
Snow  and  ice  on  sidewalks — Notice  of  action 
— Discretion  of  trial  judge. 

See  No.  191,  infra. 


18.  Public  Ways. 


185.  Municipal  corporation  —  Highwap —  j 
Crossings  —  Level  of  street.^  —  A  municipal  i 
corporation  is  under  no  obligation  to  construct 
a  street  crossing  on  the  same  level  as  the  side- 
walk, and  shewing  that  a  sidewalk  is  at  n 
level  of  four  inches  above  the  level  of  the 
crossing  is  not  such  evidence  of  negligence  in 
the  construction  of  the  crossing  as  to  make 
the  corporation  liable  in  damages  for  injury 
to  a  foot  passenger  sustained  by  striking  her 
foot  against  the  curbing  while  attempting  to 
cross  the  street.  Judgment  appealed  from 
(23  C.  L.  J.  294;  11  O.  R.  26)  reversed; 
Strong  and  Fournier,  JJ.,  dissenting.  City 
of  London  v.  Goldsmith,  xvi.,  231. 

180.  Highways — Alteration  of  level  of  street 
—  Powers  of  municipality  —  Contributory 
negligence.] — W.  owned  and  occupied  a  house 
situate  several  feet  from  a  street  and  with 
steps  in  front.  In  altering  the  street  level 
the  corporation  cut  it  down  and  removed  the 
steps,  leaving  the  house  about  six  feet  above 
the  highway.  W.*s  wife,  in  going  down  planks 
placed  by  him  to  get  down  to  the  new  level, 
slipped  and  fell,  receiving  injuries.  Held,  af- 
firming the  judgment  api>ealed  from  (29  N.  B. 
Rep.  1),  that  the  corporation  had  authority  to 
do  the  work  and  as  it  was  not  shewn  to  have 
been  negligently  or  improperly  done,  the  city 
was  not  liable.  Held,  also,  that  the  wife  was 
guilty  of  contributory  negligence  in  using  the 
planks  as  she  did,  knowing  that  such  use  was 


dangerous.       Williams   v.    City   of   Portland, 
xix.,  159. 

187.  ToU-gate  —Obstruction  of  highway — 
Volunteer  —  Contributory  negligence — Invita- 
tion to  use  dangerous  way — Liability  of  road 
company — Collector  of  tolls — Lessee.) — A  toll- 
house extended  to  the  edge  of  a  highway,  and 
in  front  of  it  was  a  short  board  walk.  The 
gate  was  attached  to  a  post  on  the  opi>osite 
side  of  the  road,  and  was  fastened  at  night  by 
a  chain  which  was  usually  carried  acToss  the 
board  walk  and  held  by  a  large  stone  against 
the  house.  The  board  walk  was  generally 
used  by  foot  passengers,  and  C.  walking  on  it 
at  night  tripped  over  the  chain  and  fell  sus- 
taining injuries. — The  toll  collector  was  made 
a  defendant  but  did  not  enter  a  defence.  It 
was  shewn  that  he  had  made  an  agreement 
with  the  company  to  pay  a  fixed  sum  for  the 
privilege  of  collecting  tolls  for  the  year,  and 
was  not  to  account  for  the  receipts.  The  com- 
pany claimed  that  he  was  lessee  of  the  tolls, 
and  that  they  were  not  responsible  for  his 
acfts.  The  jury  found,  however,  that  in  using 
the  chain  to  fasten  tlie  gate  as  he  did  he  was 
only  following  the  practice  that  had  existed 
for  some  years  previously,  and  doing  as  be  had 
been  directed  by  the  company.  The  statute 
under  which  the  company  was  incorporated 
contains  no  express  authority  for  leasing  the 
tolls,  but  uses  the  term  "  renter  "  in  one  sec- 
tion, and  in  another  speaks  of  a  ''lease  or  con- 
tract "  for  collecting  the  tolls. — The  company 
claimed,  also,  that  C.  had  no  right  to  use  the 
board  walk  in  walking  along  the  highway, 
and  that  the  fact  of  her  being  there  was 
contributory  negligence  on  her  part  which 
relieved  them  from  liability  for  the 
accident.  Held,  affirming  the  judgment  ap- 
pealed from  (18  Out.  A  pp.  R.  28(i), 
Gwynne,  J.,  dissenting,  that  C.  had  a  right  to 
use  the  board  walk  as  part  of  the  public  high- 
way, and  was,  uioreover.  invited  by  tht  com- 
pany to  use  it,  and  there  was,  therefore,  no 
contributory  negligence;  that  whether  the  toll 
coliecior  was  servant  of  the  company  or  lessee 
of  the  tolls,  the  company,  under  the  finding  df 
tne  jury,  was  liable  for  his  acts.  Kingston  d 
Bath  Road  Co.  v.  Campbell,  xx.,  605. 

188.  Public  sirtets  —  Municipal  corporation 
— IdpaiiH — A  fir  trial — thidcncc  —  Verdict.] 
— The  proprietor  of  an  omnibus  line  ran 
coaches  through  some  of  the  principal  streets 
of  Halifax  under  license  from  the  corporation. 
(Jwing  to  the  want  of  repair  on  some  of  the 
streets,  and  the  accumulation  of  snow  and  ice, 
the  conveyances  could  not  be  run  according  to 
time  table,  and  there  was  a  falling  off  in  the 
number  of  passengers;  moreover,  some  of  the 
horses  were  injured  and  vehicles  broken  or 
damaged  by  the  rough  state  of  the  streets. 
Held,  Ritchie.  C.J.,  dissenting,  that  it  was  the 
duty  of  the  corporation  to  keep  the  streets  in 
good  reijair;  and  Gwynne,  J.,  dissenting,  that 
the  plaintiff  was  entitled  to  retain  his  verdict, 
as  he  had  proved  special  injury,  and  as  the 
damages  awarded  were  not  too  remote  nor 
excessive.  Judgment  appealed  from  (4  R. 
&  (i.  371)  aftirmed.  City  of  Halifaw  v. 
Walker,  Cass.  Dig.    (2  ed.)   175. 

189.  Defective  state  of  public  bridge — Lia- 
bility of  municipality — Damages — New  trial — 
Misdirection  —  Practice  —  Case  reserved  — 
Questions  of  law  and  fart — Drawing  infer- 
ences.]— Action  for  damages  for  injury  from 
falling  over  a  bridge  which  was.  at  the 
time,  very  much  out  of  repair,  about  twenty 
feet  of  the  railing  on  one  side  having  fallen 
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away.  One  of  the  standing  committees  of  the 
municipal  council  was  a  committee  on  roads 
and  bridges,  whose  duty  was  to  report  to  regu- 
lar meetings  of  council  the  state  of  the  roads 
and  bridges  in  the  county.  There  was  no  evi- 
dence as  to  whether  or  not  the  bridge  was 
much  used  as  a  thoroughfare  or  otherwise — 
The  only  question  submitted  to  the  jury  was 
as  to  amount  of  damages.  The  judge  charged 
^*that  the  accident  which  had  occurred  to  plain- 
tiff was  a  most  disastrous  one,  resulting  from 
the  undouoted  negligence  of  those  on  whom  the 
duty  lay  of  keeping  the  bridge  in  a  safe  condi- 
tion, and  that  the  liability  of  defendant  was  a 
matter  of  law  which  he  would  reserve  for  the 
full  court." — ^The  jury  found  for  plaintiff  for 
$3,000,  and  defendant  failed  to  obtain  a  new 
trial  on  grounds  whic4i  did  not  include  misdi- 
rection. The  court  below  was  equally  divided, 
Rigby  and  Weatberbe,  JJ.,  being  of  opinion 
that  defendant's  counsel  had  agreed  in 
the  view  propounded  by  the  judge  at  the 
trial,  and  had  requested  the  court  to 
determine  the  question  of  law  first,  as 
if  the  issue  of  negligence  had  been  found 
against  defendant,  upon  sufficient  evidence 
and  under  a  proper  charge,  considered 
the  case  disposed  of  by  Walker  v.  City  of  HaU^ 
faa  (Cass.  Dig.  (2  ed.)  175;  No.  188,  ante) 
end  McQuarry  v.  Municipality  of  8t,  Mary's 
(5  R.  &  G.  493.)  On  the  other  hand,  McDon- 
ald, C.J..  and  Tompson,  J.,  held  that  the  reser- 
vation at  the  trial  was  a  reservation  for  the 
opinion  of  the  court  of  a  mixed  question  of 
law  and  fact,  and  they  not  only  doubted  their 
power  to  draw  inferences  of  fact  at  all,  but 
were  unable  to  draw  the  inference  of  negli- 
gence, the  evidence  being  silent  on  material 
points,  such  as  whether  or  not  the  bridge 
was  much  or  little  travelled,  and  whether  or 
not  the  alleged  defect  ever  came  to  the  know- 
ledge of  the  county  officers.  Held^^  affirming 
the  judgment  appealed  from  (6  R.  &  G.  549), 
Strong,  J.,  dissenting,  that  the  plaintiff  was 
entitled  to  retain  his  verdict. — Per  Strong,  J., 
dissenting,  that  there  was  not  sufficient  evi- 
dence of  negligence  to  warrant  the  verdict, 
and  the  case  reserved  for  the  court  being  on 
questions  of  fact  as  well  as  of  law,  a  new 
trial  might  have  been  ordered,  notwithstanding 
that  the  objection  was  not  taken  either  at  the 
trial  or  in  the  rule  nisi.  Municipality  of 
Colchester  v.  Watson,  Cass.  Dig.  (2  ed.)  175. 

190.  Municipal  corporation  —  Repair  of 
street — Accumulation  of  ice  —  Defective  Hide- 
walk.] — In  an  action  for  injuries  sustained 
through  the  plaintiff  falling  on  a  sidewalk 
where  ice  had  formed  and  been  allowed  to 
remain  for  a  length  of  time :  Held,  affirming 
the  judgment  appealed  from  (21  Ont.  App. 
R.  279,)  Gwynne.  J.,  dissenting,  that  as  the 
evidence  at  the  trial  of  the  action  shewed 
that_  the  sidewalk,  either  from  improper 
construction  or  from  ape  and  long  use, 
had  sunk  down  so  as  to  allow  water  to 
accumulnte  upon  it  whereby  the  ice  causing 
the  accident  was  formed,  the  corporation  was 
liable.  Held,  per  Taschereau,  J.  Allowing 
the  ice  to  form  and  remain  on  the  street  was 
A  breach  of  the  statutory  duty  to  keep  streets 
in  repair  in  consequence  of  which  the  cor- 
poration was  liable.  Town  of  Cornwall  v. 
Derochie,  xxiv.,  301. 

Followed  in  City  of  Kingston  v.  Drennan 
(27  Can.  S.  C.  R,  46)   No.  191,  infra. 

191.  Municipal  corporation — Snow  and  ice 
on  sidewalka — By-law — Construction  of  sta- 
tute—Ho Vict.  c.  Ji2.  s.  531—57  Vict.  c.  50. 
s.   19 — Finding    of   fury — Gross   negligence — 


Notice  of  action — Discretion  of  trial  judge*] 
—A  by-law  required  fnnitagers  to  remove 
snow  from  the  sidewalks.  The  effect  of 
its  being  complied  with  was  to  allow 
the  snow  to  remain  <m  the  crossings  which 
therefore  became  higher  than  the  sidewalks, 
and  when  pressed  down  by  traffic  an  incline 
more  or  less  steep  was  formed  at  the  ends  of 
the  crossings.  A  young  lady  slipped  and  fell 
on  one  of  these  inclines,  and  being  severely  in- 
jured brought  an  action  for  damages  against 
the  city  and  obtained  a  verdict.  The  Munici- 
pal Act  of  Ontario  makes  a  corporation,  if 
guilty  of  gross  negligence,  liable  for  accidents 
resulting  from  snow  or  icte  on  sidewalks;  no- 
tice of  action  in  such  cfase  must  be  given,  but 
may  be  dispensed  with  on  the  trial  if  the 
court  is  of  opinion  that  there  was  reasonable 
excuse  for  the  want  of  it,  and  that  the  cor- 
poration has  not  been  prejudiced  in  its  defence. 
Held,  affirming  the  decision  appealed  from  (23 
Ont.  App.  R.  406),  Gwynne,  J.,  dissenting, 
that  there  was  sufficient  evidence  to  justify  the 
jury  in  finding  that  the  corporation  had  not 
fulfilled  its  statutory  obligation  to  keep  the 
streets  and  sidewalks  in  repair;  Cornwall  v. 
Derochie  (24  Can.  S.  C.  R.  3ul)  followed; 
that  it  was  no  excfuse  that  the  difference  in 
level  between  the  sidewalk  and  crossing  was 
due  to  observance  of  the  by-law ;  that  a  cross- 
ing may  be  regarded  as  part  of  the  adjoining 
sidewalk  for  the  purpose  of  the  Act;  that 
"gross  negligence"  in  the  Act  means  very 
great  negligence,  of  which  the  jury  found  the 
corporation  guilty;  and  that  an  appellate 
court  would  not  interfere  with  the  discretion 
of  the  trial  judge  in  dispensing  with  the  notice 
of  action.  City  of  Kingston  v.  Drennan, 
xxvii.,  46. 

192.  Highway  —  Runaway  accident — Promi- 
mate  cause — Telephone  ^ole — Liability  of  cor- 
poration —  Action — J^htrd  party — Costs.] — A 
person  driving  on  a  public  highway  who  sus- 
tains injury  to  his  person  and  property 
by  the  carriage  coming  in  contact  with 
a  telephone  pole  lawfully  plac^  there, 
cannot  maintain  an  action  for  damages 
if  it  clearly  appears  that  his  horses  were 
running  away  and  that  their  violent,  un- 
controllable speed  was  the  proximate  cause  of 
the  acfcident. — In  an  action  against  the  city 
corporation  for  damages  in  such  a  case  the 
latter  was  ordered  to  pay  the  costs  of  the  tele- 
phone company  brought  in  as  third  party,  it 
having  been  shewn  that  the  company  placed 
the  pole  where  it  was  lawfully,  and  by 
authority  of  the  corporation.  Bell  Telephone 
Co.  V.  City  of  Chatham,  xxxi.,  61. 

193.  Municipal  corporation  —  Maintenance 
of  streets  —  Accumulation  of  snow  and  ice — 
Gross  negligence— R.  S.  O.  {1897)  c.  223,  s. 
606  (2).]— About  half  past  ten  o'clock  on 
a  morning  in  January  a  man  walking 
along  a  street  crossing  in  Toronto  slipped 
on  the  ice  and  fell,  receiving  injuries 
from  which  he  died.  His  widow  sued 
for  damages  under  Lord  Campbell's  Act. 
There  had  been  a  considerable  fall  of  snow  for 
two  or  three  days  before  the  accident,  and  on 
the  day  preceding  there  had  been  a  tnaw  fol- 
lowed by  a  hard  frost  at  night.  Early  on  the 
morning  of  the  accident,  employees  of  the  city 
hnd  sf^attered  sand  on  the  crossing  but  the 
high  wind  prevailing  at  the  time  had  probably 
blown  it  away.  Held,  affirming  the  judgment 
appealed  from  (27  Ont.  App.  R.  401),  that 
the  facts  were  not  sufficient  to  shew  that  the 
injury  to  the  deceased  was  caused  by  "gross 
negligence"    of    the    corporation    within    the 
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meatting  of  R.  S.  O.  (1897)  c.  223,  s.  606  (2). 
Ince  V.  OUy  of  Toronto,  zxxi.j  32S. 

194.  Municipal  corporation  —  Negligence — 
Obstruction  on  hightoay.]  —  Action  for  dam- 
ages for  injuries  caused  through  alleged  negli- 
gence of  the  corporation  in  permitting  a 
mound  of  earth  about  eight  inches  in  hcdght 
to  remain  at  the  filling  over  a  trench  dug  to 
lay  a  pipe  across  a  public  street.  In  passing 
over  the  obstruction  during  the  night  plains 
tiff's  horse  stumbled  and  fell,  throwing  the 
plaintiff  from  the  vehicle,  wherebv  the  injuries 
were  sustained.  The  Supreme  Court  amrmed 
the  judgment  appealed  from  (33  N.  S.  Hep. 
291)  by  which  the  court  below  had  held 
that  there  had  been  no  negligence  on  the 
part  of  defendant,  that  the  obstruction 
was  not  serious  or  unusual,  and  that  the 
accident  accurred  through  the  plaintiff's  want 
of  proper  care  in  approaching,  in  the  dark- 
ness, the  dangerous  plac^e  which  he  had  previ- 
ously seen  in  the  same  condition  by  daylight. 
Messenger  v.  Town  of  Bridgetoton,  xzzi.,  379. 

195.  Municipal  ferry  —  Manner  of  mooring 
— Personal  injuries — Corporate  liability — Con- 
tributory negligence. 

See  No.  40,  ante. 

196.  Lighting  of  streets  —  Position  of  hy^ 
drant  —  Obstruction  on  sidewalk — Statutory 
duty. 

See  MuiaciPAL  Corporation,  140. 

197.  Obstruction  of  street — Snow  and  ice — 
Finding  of  jury — ProcHmate  cause. 

See  No.  245,  infra, 

198.  Municipal  corporation  —  Repair  of 
streets — Liability  for  non-feasance. 

See  Municipal  Ck)KPORATioN,  143. 

199.  Obstruction  on  highway  —  Evidence — 
Statute  labour — Corporate  liability. 

See  No.  122,  ante. 


19.  Public  Works. 

200.  Crown — Negligence  of  servants  or  of- 
ficers— Common  employment — Law  of  Quebec 
—^0  d  51  Vict.  0.  16.  s,  16  (c).l— A  petition 
of  right  was  brought  by  F.  to  recover  damages 
for  the  death  of  his  son  caused  by  the  negli- 
gence of  servants  of  the  Crown  while  engaged 
in  repairing  the  Lachine  Canal.  Held,  affirm- 
ing the  decision  appealed  from  (4  Ex.  O.  R. 
134),  Taschereau,  J.,  dissenting,  that  the 
Crown  was  liable  under  50  &  51  Vict.  c.  16, 
s.  16  (c)  ;  and  that  it  was  no  answer  to  the 
petition  to  say  that  the  injury  was  caused  by 
a  fellow-servant  of  the  decieased,  the  case  being 
governed  by  the  law  of  Quebec,  in  which  the 
doctrine  of  common  employment  has  no  place. 
The  Queen  v.  FHion,  zxiv.,  482. 

Followed  in  The  Queen  v.  Grenier  (30  Can. 
S.  C.  R.  42),  and  in  The  Asbestos  and  Asbes- 
tic  Co.  v.  Durand  (30  Can.  S.  C.  R.  285),  on 
the  holding  as  to  the  doctrine  of  clOmmon  em- 
ployment. See  Nos.  30  and  31,  ante.  Ap- 
proved in  Letourneux  v.  The  King  (33  Can.  S. 
C.  R.  335),  No.  201,  infra. 

201.  Public  work — Negligence  of  Crown  of- 
ficials— Right  of  action — Ltability  of  Croum — 
50  d  51  Vict.  c.  16,  ss.  16,  23,  58-^urisdiction 


of  the  Exchequer  Court  —  Prescription — Art. 
^61  C.  C.]— Lands  in  the  vicinity  of  the  La- 
chine  Canal  were  injuriously  affected  through 
flooding  caused  by  the  negligence  of  the  Crown 
officials  in  failing  to  keep  a  siphon-tunnel 
'clear  and  in.  proper  order  to  carry  off  the 
waters  of  a  stream  which  had  been  diverted 
and  carried  under  the  canal  and  also  by  part 
of  the  lands  being  spoiled  by  dumping  exca- 
vations upon  it.  Held,  reversing  the  judg- 
ment appealed  from  (7  Ex.  C.  R.  1),  Davies, 
J.  j; dissenting),  that  the  owner  had  a  right  of 
action  and  was  entitled  to  recover  damages 
for  the  injuries  sustained  and  chat  the  Ex- 
chequer Court  of  Canada  had  exclusive  origi- 
nal jurisdiction  in  the  matter  under  the  pro- 
visions of  ss.  16,  23  and  58  of  the  Exchequer 
Court  Act.  The  Queen  v.  Filion  (24  Can. 
S.  C.  R.  482)  approved;  The  City  of  Quebec 
V.  The  Queen  (24  Cfen.  S.  O.  R.  430)  referred 
to. — ^The  prescription  established  by  art.  2261 
of  the  Civil  Code  of  Lower  Canada  applies 
to  the  damages  claimed  by  appellant  in  his 
petition  of  right.  Letourneux  v.  The  King, 
xxxiii.,  335. 

202.  Servants  of  the  Crown -:— Injury  to 
property  on  public  work — Liability  of  Crown 
for  tort— 50  d  51  Vict.  c.  16  (D.)]— 50  &  51 
Vict.  c.  16,  ss.  16  and  58  confers  upon  the  sub- 
ject a  new  or  enlarged  right  to  maintain  a 
petition  of  right  against  the  Crown  for  dam- 
ages in  respect  of  a  tort  (Taschereau,  J.,  ex- 
pressing no  opinion  on  this  point). — ^By  50  & 
51  Vict.  c.  16,  s.  16  (D.),  the  Excfhequer 
Court  is  given  jurisdiction  to  hear  and  deter- 
mine inter  alia:  **(c)  Every  claim  against  the 
Crown  arising  out  of  any  death  or  injury  to 
the  person,  or  to  the  projJerty,  on  any  public 
work,  resulting  from  the  negligence  of  any 
officer  or  servant  of  the  Crown  while  acting 
within  the  scope  of  his  duties  or  employment : 
id)  Every  claim  against  the  Crown  arising 
under  any  law  of  Canada."  ...  In  1877 
the  Dominion  Government  became  possessed 
of  the  property  in  the  City  of  Quebec,  on 
which  the  Citadel  is  situated.  Many  years  be- 
fore that  a  drain  had  been  constructed  through 
this  property  by  the  Imperial  authorities,  the 
existence  of  which  was  not  known  to  the  offi- 
cers of  the  Dominion  Government,  and  it  was 
not  discovered  at  an  examination  of  the  pre- 
mises in  1880  by  the  city  engineer  of  Quebec 
and  others.  Before  1877  this  drain  had  be- 
come choked  up.  and  the  water  escaping  gradu- 
ally loosened  the  earth  until,  in  1889,  a  large 
portion  of  the  rock  fell  from  the  cliff  into  a 
street  of  the  city  below,  causing  great  damage, 
for  which  compensation  was  claimed  from  the 
Governmftit. — Held,  per  Taschereau,  Gwynne 
and  King,  JJ.,  affirming  the  decision  of  the 
Exchequer  Court,  that  as  the  injury  to  the 
property  of  the  city  did  not  occur  upon  a 
public  work,  s.-s.  (c)  of  s.  16- of  the  above  Act 
did  not  make  the  Crown  liable,  and^  moreover, 
there  was  no  evidence  that  the  injury  was 
caused  by  the  negligence  of  any  officer  or  ser- 
vant of  the  Crown  while  acting  within  the 
scope  of  his  duties  or  employment. — Held,  per 
Strong,  C.J^  and  Foumier.  J.,  that  while  s.-s. 

(c)  of  s.  lu  of  the  Act  did  not  apply  to  the 
case,  the  city  was  entitled  to  relief  under  s.-s. 

(d)  ;  that  the  words  "'any  claim  against  the 
Crown"  in  that  sub-section,  without  the  ad- 
ditional words,  would  include  a  claim  for  a 
tort ;  that  the  added  words  "  arising  under 
any  law  of  Canada,"  do  not  necessarily  mean 
any  prior  existing  law  or  statute  law  of  the 
Dominion,  but  might  be  interpreted  as  mean- 
ing the  general  law  of  any  province  of  Can- 
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ada,  and  even  if  the  meaning  be  restricted  to 
the  statute  law  of  the  Dominion,  the  effect  of 
8.  58  of  50  &  51  Vict.  c.  16  is  to  reinstate  the 

Srovision  contained  in  s.  6  of  the  repealed  Act, 
\.  S.  C.  c.  40,  which  gives  a  remedy  for  in- 
jury to  property  in  a  case  like  the  present;, 
that  this  case  should  be  dedded  according  to 
the  law  of  Quebec,  regulating  the  rights  and 
duties  of  proprietors  of  land  situated  on  dif- 
ferent levels;  and  that  under  such  law  the 
Grown,  as  proprietor  of  land  on  the  higher 
level,  was  bound  to  keep  the  drain  thereon  in 
good  repair,  and  was  not  relieved  from  lia- 
bility for  damage  caused  by  neglect  to  do  so 
by  the  ignorance  of  its  officers  of  the  existence 
of  the  drain. — Held,  also,  per  Strong,  C.J.,  and 
Fournier,  J.,  that,  independently  of  the  en- 
larged jurisdiction  conferred  by  50  &  51  Vict, 
c.  16.  the  Crown  would  be  liable  to  damages 
for  the  injury  complained  of,  not  as  for  tort 
but  for  a  breach  of  its  duty  as  owner  of  the 
superior  heritage,  by  altering  its  natural  state 
to  the  injury  of  the  inferior  proprietor.  City 
of  Quebec  v.  The  Queen,  xxiv.,  420. 

203.  Public  work — Navigation  of  River  St. 
Lawrence — Repair  of  ship  channel — Expendi- 
ture of  Parliamentary  appropriation.] — ^Action 
for  damages  to  SS.  **  Arabia "  sustained  by 
striking  an  obstruction  in  the  River  St.  Law- 
rence ship  channel  which  had  been  deepened 
by  the  Department  of  Public  Works  and  sub- 
sequently swept  once.  The  suppliants  con- 
tended that  the  Crown  was  obliged  to  keep 
the  channel  clear,  and  that  failure  to  do  so 
amounted  to  negligence.  The  judgment  ap- 
pealed from  (7  Ex.  C.  R.  150)  held  that  the 
channel  was  not  a  public  work  after  the  work 
of  deepening  was  completed,  and,  even  if  it 
was,  no  negligence  had  been  proved  to  make 
the  Crown  liable  under  s.  16  (c)  of  the  Ex- 
chequer Court  Act  (1887).  It  also  decided 
that  the  department  charged  with  the  repair 
and  maintenance  of  the  work  with  money  vot- 
ed by  Parliament  for  |;hat  purpose  w^as  not 
obliged  to  expend  the  appropriation  as  such 
matters  were  within  the  discretion  of  the  Gov- 
ernor-in-Council  and  Minister,  who  were  re- 
sponsible only  to  Parliament  in  respect  there- 
of.— ^The  Supreme  Court  affirmed  the  judg- 
ment appealed  from.  Hamburg  American 
Packet  Co.  v.  The  King,  xxxiii.,  252. 

(Leave  to  appeal  to  the  Privy  Council  was 
granted,  July,  1903.) 


20.  Railways. 

204.  Railways — Running  of  trains — Sparks 
from  engine  —  Fire  communicated  from  pre- 
mises  of  company — 14  Oeo.  III.  c.  78,  s.  86 — 
Questions  for  jury.] — Action  against  the  com- 
pany for  negligence  causing  destruction  of  re- 
spondent's buildings  by  fire  from  one  of  their 
locomotives.  The  freight  shed  of  the  company 
was  first  ignited  by  the  sparks  and  the  fire 
extended  to  respondent's  premises.  The  fol- 
lowing questions  were  submitted  and  answers 
given  by  the  jury : — "  Q.  Was  the  fire  occa- 
sioned by  sparks  from  the  locomotive?  A.  Yes. 
Q.  If  so,  was  it  caused  by  any  want  of  care  on 
the  part  of  the  company  or  its  servants,  which, 
under  the  circfumstances,  ought  to  have  been 
exercised?  A.  Yes.  Q.  If  so,  state  in  what 
respect  you  think  greater  care  ought  to  have, 
been  exercised?  A.  As  it  was  a  special  train 
and  on  Sunday,  when  employees  were  not  on 
duty,  there  should  have  been  an  extra  hand  on 
duty.     Q.    Was    the    smoke    stack    furnished 


with  as  good  apparatus  for  arresting  sparks 
as  was  consistent  with  the  efficient  working 
of  the  engine?  If  you  think  the  apparatus 
was  defective,  was  it  by  reason  of  its  not  be- 
ing of  the  best  kind,  or  because  it  was  out  of 
order?  A.  Out  of  order." — Verdict  for  plain- 
tiff for  $800  was  unanimously  sustained  by  the 
Queen's  Bench  Division.  Held,  affirming  the 
judgment  appealed  from,  Henry,  J.,  dissenting, 
1.  That  the  questions  were  proper  questions  to 
put  to  the  jury  and  that  there  was  sufficient 
evidence  of  negligence  on  the  part  of  the  appel- 
lants' servant  to  sustain  the  finding.  2.  If  a 
railway  company  are  guilty  of  default  in  the 
discharge  of  the  duty  of  running  their  locomo- 
tives in  a  proper  and  reasonable  manner,  they 
are  responsible  for  all  damage  which  is  the 
natural  consequence  of  such  default,  whether 
such  damage  is  occasioned  by  fire  escaping 
from  the  engine  coming  directly  in  contact 
with  and  consuming  the  property  of  tiiird 
persons,  or  is  caused  by  the  burning  of  pro- 
perty of  the  railway  company,  ignited  by 
tire  escaping  from  the  engine,  coming  di- 
rectly in  contact  therewith.  3.  The  sta- 
tute 14  Geo.  III.  c.  78,  s.  86,  which  is  an  ex- 
tension of  6  Anne  c.  31,  ss.  6  &  7,  is  in  force 
in  the  Provincte  of  Ontario  as  part  of  the  law 
of  England  introduced  by  the  Constitutional 
Act,  31  Geo.  III.  c.  31,  but  has  no  application 
to  protect  a  party  from  legal  liability  as  a 
consequence  of  negligence.  Canada  Southern 
Ry.  Co.  V.  Phelps,  xiv.,  132. 

205.  Operation  of  railway — Sidings — Notice 
of  train  approaching — Horses  taking  fright — 
Ringing  of  bell,  etc] — There  is  no  duty  upon 
a  railway  company  to  give  noticte  of  the  ap- 
proach of  trains  at  sidings  where  there  is  no 
station  or  highway  crossing  by  ringing  a  bell 
or  sounding  the  whistle,  nor  to  take  any  spe 
cial  precautions  in  approaching  or  passing 
such  a  siding. — Judgment  appealed  from  (27 
N.  B.  Rep.  59)  reversed.  New  Brunswick 
Ry.  Co.  V.  Vanwart,  xvii,  35. 

2(X).  Government  railway  —  Public  work — 
Improper  conduct  of  servant — Prescription — 
Arts.  2262,  2267,  2188.  2211  C.  C.—U  Vict.  c. 
25— R.  8.  C.  c.  38—50  d  51  Vict.  c.  16.  «.  IS 
— Retroactive  legislation.]  —  Held,  reversing^ 
the  Exchequer  Court  (2  Ex.  C.  R.  328),  that 
even  assuming  50  &  51  Vict.  c.  16.  gives  an 
action  against  the  Crown  for  injury  to  the 
person  received  on  a  public  work  resulting 
from  negligence  of  which  its  officer  or  servant 
is  guilty  (upon  which  point  the  court  ex- 
pressed no  opinion),  the  Act  is  pot  retroactive 
in  effect  and  gave  no  right  of  action  for  in- 
juries received  prior  to  its  passing.  Held, 
also  that,  even  assuming  that  under  the  com- 
mon law  of  Quebec,  or  statutes  in  force  at 
the  time  of  the  injury  received,  the  Crown 
could  be  held  liable,  the  injury  complained  of 
having  been  received  more  than  a  year  before 
the  filing  of  the  petition,  the  action  was  pre- 
scribed under  arts.  2262  and  2267  C.  C— Per 
Patterson,  J.  The  Crown  is  made  liable  for 
damages  caused  by  the  negligence  of  its  ser- 
vants operating  Government  railways  by  44 
Vict.  c.  25  (R.  S.  C.  c.  38),  but  as  the  petition 
of  right  was  filed  after  the  passing  of  50  &  51 
Vict.  c.  16,  the  claimant  became  subject  to 
the  laws  relating  to  pres(!ription  in  Quebec, 
and  his  action  was  prescribed.  The  Queen  v. 
Martin,  xx.,  240. 

207.  Operation  of  railway — Construction  of 
crossings — Notice  of  train  approaching — Lev^ 
of  highway.] — Railway  companies  using  a  line 
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of  railway  constructed  so  as  to  cross  a  higb- 
way  considerably  below  its  level  are  liable  for 
injuries  caused  from  thus  leaving  the  highway 
in  a  dangerous  condition. — ^Failure  to  give  no- 
tice of  trains  approaching  crossings,  by  ringing 
a  bell,  renders  the  railway  cominuiy  liable  for 
injuries  caused  through  horses  taking  fright 
at  approaching  trains,  although  the  train  may 
not  nave  come  in  contact  with  the  vehicle  or 
its  occupants.  Ch-and  Trunk  Ry,  Go,  v.  8ih- 
hald;  Grand  Trunk  Ry,  Co,  v.  Tremaine,  xx., 
269. 

208.  Oovemment  raUway  —  4S  Vict,  c,  8 — 
Damage  from  overflow  of  toater  —  Boundary 
ditches. "^  —  Held,  affirming  the  judgment  ap 
Maled  from  (2  Ex.  0.  R.  396),  that  under  43 
Vict  c.  8,  confirming  the  agreement  of  sale  to 
the  Crown  of  the  Rividre  du  Loup  branch  of 
the  Grand  Trunk  Railway,  the  Grown  cannot 
be  held  liable  for  damages  caused  from  the 
accumulation  of  surface  water  to  land  crossed 
by  the  rail^ny^  since  1879,  unless  it  is  caused 
by  AtSts  or  omissions  of  the  Crown's  servants, 
and  as  the  damages  in  the  present  case  appear, 
by  the  evidence  relied  on,  to  have  been  caused 
through  the  non-maintenance  of  the  boundary 
ditches  of  claimant's  farm,  which  the  Grown 
is  under  no  obligation  to  repair  or  keep  open, 
the  appellant's  claim  for  damages  must  be  dis- 
missed.    Morin  v.  The  Queen,  xx.,  515. 

209.  Interx:olonial  RaUway  —  Duty  of  con- 
ductor— Running  of  trains — ** All  aboard" —  ! 
Tacit  license  —  Estoppel  —  Boarding  moving  ' 
train  —  Accident  to  passenger  embarking — 
Right  of  action — -Contributory  negligence.] — 
Plaintiff,  having  a  first-class  ticket  by  the  In- 
tercolonial Railway,  intended  going  home  by 
the  mixed  freight  and  passenger  train  which, 
on  that  day,  was  unusually  long  and,  when 
it  stopped  at  the  station,  the  forward 
part  of  the  first-class  car  was  opposite 
the  platform.  It  was  then  about  ten 
minutes  after  the  advertised  time  of  depar- 
ture. Plaintiff  was  on  the  platform  when  the 
train  came  in,  but  did  not  then  get  aboard. 
The  conducftor  (defendant)  got  off  the  train 
and  went  to  a  hotel  for  dinner.  While  he  was 
absent  the  train  was,  without  his  knowledge, 
backed  down,  so  that  only  the  second-class 
car  remained  opposite  the  platform.  The  jury 
found  that  the  first-class  car  did  not  remain  ' 
at  the  platform  long  enough  to  enable  plaintiff 
to  get  on  board.  The  defendant,  after  dinner, 
came  over  hastily  (being  behind  time  ajid  ' 
therefore  in  somewhat  of  a  hurry ) ,  called  *'  all  j 
aboard,"  glanced  down  the  platform,  saw  no  I 
person  attempting  to  get  on  board,  crossed  the  | 
train  between  two  box  cars  to  signal  the  driver  ' 
to  start  (it  being  necessary  to  cross  the  train 
in  order  to  be  seen  by  the  driver,  owing  to  a 
<mrve  in  the  track),  and  almost  immediately 
the  train  started. — The  124th  regulation  pre- 
scribes that  conductors  must  not  start  the 
train  while  passengers  are  getting  on  board, 
and  that  they  should  stand  at  the  front  end 
of  the  first  passenger  car  when  giving  the 
signal  to  the  driver  to  start,  which  was  not 
done  in  this  instance-  Plaintiff  and  a  friend 
were  on  the  platform,  and  when  they  heard 
"all  aboard,"  went  towards  the  cars  quickly, 
but  plaintiff,  who  had  a  paper  box  in  her 
hands,  in  attempting  to  get  on  board,  caught 
the  hand-rail  of  the  car,  slipped  owing  to  the 
motion  of  the  train  and  was  seriously  Injured. 
The  jury  found  that  the  call  *'  all  aboard  "  was 

a  notice  to  p^sengers  to  get  on  board.     Held, 
affirming  the  Supreme  Court  of  New  Bruns 
wick  (19  N.  B.  Rep.  340;  19  N.  B.  Rep.  586), 
s.  c.  D.— 31 


that  although  the  plaintiff's  contract  was  with 
the  Crown,  the  defendant  owed  to  her,  as  a 
passenger,  a  duty  to  exercise  reasonable  care, 
and  that  there  was  ample  evidence  of  negli- 

fence  f or  the  jury.  Taschereau  and  Gwynne, 
J.,  dissented.— /'er  Ritchie,  C.J.  There  was 
no  obligation  on  the  part  of  the  passengers  to 
go  on  board  the  train  until  it  was  ready  to 
start  or  until  invited  to  do  so  by  the  intima- 
tion from  the  conductor  '*  all  aboard."  It  was 
the  duty  of  the  conductor  to  have  had  his  firsb- 
class  car  up  in  front  of  the  platform.  Should 
circumstances  have  prevented  this,  it  was  his 
duty  to  be  careful  before  starting  his  train  to 
see  that  sufficient  time  and  opportunity  were 
afforded  passengers  to  board  the  car  in  the  in- 
convenient position  in  which  it  was  placed,  and 
the  evidence  shewed  that  the  defendant  exer- 
cised no  care  in  this  respect  —  Per  Henry, 
J.  There  was  no  satisfactory  proof  of  contri- 
butory negligence  on  the  part  of  the  plaintiff. 
The  package  she  carried  was  a  light  one.  and 
such  as  is  often  carried  by  passengers  with 
the  knowledge  and  sanction  of  railway  con- 
ductors and  managers,  and  a  tacit  license 
is  therefore  given  to  passengers  to  carry 
such  parcels  with  them  into  the  cars. 
— The  plaintiff  violated  regulations  in 
attempting  to  get  on  the  car  while  in  mo- 
tion. But  the  defendant  could  not  shelter 
himself  under  those  regulations,  for  when  he 
Rave  the  order  "  all  aboard  "  he  knew,  or  ought 
to  have  known,  that  the  first-class  car  was 
away  from  the  platform,  and  he  ought  to  have 
advanced  the  train  and  stopped  it,  so  that  the 
plaintiff  could  have  entered  that  car.  The 
conductor  was  estopped  from  complaining  that 
the  plaintiff  did  what,  by  calling  •*  all  aboard," 
he  invited  her  to  do.  After  the  notification 
**all  aboard"  is  given  by  a  conductor,  it  is 
his  duty  to  wait  a  reasonable  time  for  passen- 
gers to  get  to  their  places. — Per  Taschereau 
and  Gwynne,  JJ..  dissenting.  WTiether  the 
omission  to  stop  tne  first-class  car  at  the  plat- 
form, or  the  conductor's  failure  to  wait  a 
reasonable  time  after  calling  "  all  aboard " 
before  giving  the  starting  signal  were  or  were 
not  breaches  of  the  defendant's  duty,  such 
breaches  could  not  be  said  to  have  caused  the 
accident  if  the  plaintiff  had  not  voluntarily 
attempted  to  get  on  the  train  while  it  was 
in  motion,  which  she  was  not  justified  in 
doing.  HaU  v.  McFadden,  Cass.  Dig.  (2  ed.) 
723. 

210.  Railways — Running  of  trains — Signal 
posts — "  Stop  "  notice — IjJstoppel  —  UmkUful 
conduct  —  Disregarding  rules  —  Approaching 
bridge  —  **  Res  ipsa  loquitur  "  —  New  trial  — 
Xonsuit — Partial  appeal  —  Cross-appeal,}  — 
Plaintiff  sustained  injuries  by  being  thrown 
out  of  his  waggon,  on  a  highway,  in  Winnipeg, 
where  it  approaches  a  bridge  used  us  a  railway 
and  traffic  bridge,  owing  to  his  horses  becom- 
ing frightened  at  an  engine  and  train  which 
had  advanced  to  the  bridge,  and  immediately 
alongside  the  public  highway  approach  to  the 
bridge.  After  taking;  fright  the  horses  became 
unmanageable  and  ran  away,  throwing  the 
plaintiff  on  to  a  pile  of  stones.  The  statement 
of  cla;m  alleged  that  there  was  a  post  some 
distance  from  the  bridge  and  down  the  rail- 
way track  with  "  stop  "  painted  on  it,  and  it 
was  the  duty  of  the  company  to  stop  the  en- 
gine at  the  sign,  unless  the  bridge  caretaker 
signalled  that  the  line  was  clear ;  that  on  the 
occasion  complained  of,  the  engine  came  down 
to  the  bridge  without  stopping ;  that  defendant 
neglected  and  refused  to  stop  at  the  sign  post, 
and  to  obey  the  flag  signal  of  the  bridge  care- 
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taker ;  and  thjit  the  defendant  "  so  negligently, 
unskilfully  and  improperly  managed  the  engine 
and  train  that  they  proceeded  towards  and  up 
to  the  bridge,  and  immediately  alongside  the 
public  highwi.v  approach  thereto,  and  caused 
and  permitted  steam  to  escape  from  the  en- 
gine with  a  loud  noise,  whereby  and  by  reason 
of  said  negligent,  unskilful  and  improper  con- 
duct of  the  servants  of  the  defendants,  and  by 
reason  of  the  close  approach  of  the  engine  and 
train,  and  the  escape  of  the  steam ;"  the  horses 
became  frightened,  while  turning  out  of  the 
bridge  into  the  highway,  and  while  upon  the 
highway  approach  to  the  bridge  the  horses  ran 
away,  and  the  plaintiff  was  unable  to  control 
or  manage  them,  and  was  thrown  from  the 
waggon,  &c.,  &c. — A  demurrer  was  filed  on 
the  ground  that  the  declaration  contained  an 
allegation  of  duty  which  was  a  conclusion  of 
law,  and  did  not  shew  a  violation  by  defendant 
of  any  common  law  duty,  or  statutory  obliga- 
tion. Wallbridge,  C.J.,  refused  a  motion  for 
nonsuit;  but  gave  leave  to  defendant  to  move 
on  the  whole  case.  —  Witnesses  were  then 
called  for  the  defence,  and  the  jury  gave  a  ver- 
dict for  plaintiff  for  $750. — On  a  rule  to  set 
aside  the  verdict  and  enter  a  nonsuit,  or  for  a 
new  trial,  the  demurrer  was  overruled,  on  the 
ground  that  the  allegations  pointed  to  in  the 
demurrer  did  not  stand  alone,  but  other  and 
sufficient  causes  were  shewn  to  impose  upon 
the  defendant  that  care  and  regard  for  the 
safety  of  the  public^,  the  absence  of  which  care 
and  regard  constituted,  with  the  wrongful  acts 
charged,  the  cause  of  action  of  the  plaintiff 
and  the  rule  was  discharged  as  to  nonsuit,  but 
made  absolute  for  a  new  trial.  Defendant  ap- 
pealed but  plaintiff  took  no  cross-appeal. 
Held,  that  plaintiff  was  entitled  to  recover, 
J)ut  not  having  appealed  from  the  rule  6rder- 
jng  a  new  triaU  that  rule  should  be  affirmed 
jand  the  appeal  dismissed  with  costs. — Per 
Ritchie,  C.J.  The  evidence  shewed  that  there 
was  a  man  employed  to  watch  the  bridge, 
whose  duty  it  was  to  signal  trains  crossing, 
and  that  he  was  there  and  discharged  his  duty. 
It  was  also  shewn  that  the  company  had  posts 
erected  on  the  line  approaching  the  bridge, 
put  there  for  the  purpose  of  indicating  that 
engines  should  stop  there  before  approaching 
the  bridge,  to  give  the  signal  ~to  enable  them 
to  cross  the  bridge  in  safety;  but;  instead  of 
stopping  there,  on  the  occasion  in  question, 
the  train  went  on  and  approached  within  a 
very  few  yards  of  the  bridge  and  stopped, 
when  those  persons  who  were  crossing  the 
bridge  were  compelled  to  come  immediately 
alongside,  and  within  a  few  feet  of  the  engine. 
The  engine  being  there  and  blowing  off  steam, 
the  horses  of  the  plaintiff  became  frightened 
and  ran  away,  causing  the  damages  claimed. 
The  accident  was  occasioned  solely  through 
negligence  on  the  part  of  the  defendant.  If 
the  engine  had  stopped  at  the  indicated  stop- 
ping place,  the  evidence  shewed  that  the  acci- 
dent would  not  have  happened.  Running  it 
down  as  close  as  possible  to  where  the  c%ir- 
riages  had  to  cross  the  bridge  was  a  piece  of 
recklessness.  There  was  no  contributory 
negligence  on  the  part  of  the  plaintiff;  no 
neglect  or  want  of  care  on  his  part,  as  he  had 
a  right  to  cross  the  bridge  at  the  time,  and 
under  the  circumstances  could  not  be  anywhere 
else  than  where  he  w^as. — Per  Strong,  J.  The 
Case  appears  one  in  which  the  maxim  "  res 
ipsa  loquitur  '*  applies.  The  defendant  by 
putting  the  post  with  a  printed  sign  board  on 
it,  with  a  direction  to  engine  drivers  not  to 
pass  it,  as  indicating  the  point  beyond  which 
Jt  was  not  safe  to  proceed  until  it  was  ascer- 


tained that  the  bridge  was  clear,  by  its  own 
act  had  shewn  that  the  omission  to  obey  this 
direction  would  be  negligence. — Per  Henry,  J. 
The  mere  fact  that  the  post  was  established 
by  arrangement  between  the  city  and  railway 
authorities  for  engines  to  stop  at,  made  the 
company  liable  for  breaking  the  rule,  there 
being  no  contributory  negligence  on  the  part 
of  the  plaintitf.  Appeal  dismissed  with  costs. 
Canadian  Pacifio  Hy,  Co,  v.  Latoson,  Cass. 
Dig.  (2  ed.)  729. 

211.  Railway  —  Accident  to  passenger — 
Train  longer  than  platform — Damages — Negli- 
gence.}— L.  was  the  holder  of  a  ticket,  and 
passenger  on  the  company's  train  from  L^vis 
to  Ste.  Marie,  Beauce.  When  the  train  ar- 
rived at  Ste.  Marie  station  the  Car  upon  which 
L.  had  been  travelling  was  some  distance  from 
the  station  platform,  the  train  being  longer 
than  the  platform,  and  L.  fearing  that  the  car 
would  not  be  brought  up  to  the  station,  the 
time  for  stopping  having  nearly  elapsed,  got 
out  of  the  end  of  the  car,  the  distance  to  the 
ground  from  the  steps  being  about  two  feet 
and  a  half ^  and  in  so  doing  he  fell  and  broke 
his  leg  which  had  to  be  amputated.  The  ac- 
tion w^as  for  $5,000  damages,  alleging  negli- 
gence and  want  of  proper  accommodation. 
The  defence  was  contributory  negligence. 
Upon  the  evidence,  the  Superior  Court,  the 
judgment  being  affirmed  by  the  Court  of 
Queen's  Bench,  decided  in  favour  of  L.  and 
awarded  him  the  full  amount  of  damages 
claimed.  On  appeal  to  the  Supreme  Court 
of  Canada,  Held,  reversing  the  judgment 
appealed  from,  that  in  the  exercise  of  ordi- 
nary care,  L.  could  have  safely  gained  the 
platform  by  passing  through  the  car  forward, 

I  and  that  the  accident  was  wholly  attributable 

I  to  his  own  fault  in  alighting  as  he  did  and 

that,  therefore,  he  could  not  recover.     Foup- 

nier,  J.,  dissenting.     Quebec  Central  Ry.  Co. 

v.  Lortve,  xxii.,  336. 

212.  Railways — Dangerous  way — Injury  to 
employee — Finding  of  jury — Interference  on 
appeal.} — W.  was  an  employee  of  the  G.  T.  K, 
Co.,  whose  duty  it  was  to  couple  cars  in  the 
Toronto  yard  of  the  company.  In  performing 
this  duty  on  one  occasion,  under  specific  direc- 
tions from  the  conductor  of  an  engine 
attached  to  one  of  the  cars  being  coupled, 
his  hand  was  crushed  owing  to  the  engine 
backing  down  and  bringing  the  cars  together 
before  the  coupling  was  made.  The  con- 
ductor denied  having  given  directions  for 
the  coupling,  and  it  was  contended  that  W. 
improperly  put  his  hand  between  the  draw 
bars  to  lift  out  the  coupling  pin.  It  was  also 
contended  that  the  conductor  had  no  authority 
to  give  directions  as  to  the  mode  of  doing  the 
work.  The  jury  found  against  both  conten- 
tions and  W.  obtained  a  verdict.  Held,  af- 
firming the  judgment  appealed  from  (20  Ont. 
App.  K.  528),  that  though  the  findings  of  the 
jury  were  not  satisfactory  upon  the  evidence 
a  second  Court  of  Appeal  could  not  interfere 
with  them. — Per  King,  J.,  that  the  finding 
that  specific  directions  were  given  must  be 
accepted  as  conclusive ;  that  the  mode  in  which 
the  coupling  was  done  was  not  an  improper 
one,  as  W.  had  a  right  to  rely  on  the  engine 
not  being  moved  until  the  coupling  was  made, 
and  could  properly  perform  the  work  in  the 
most  expeditious  way,  which  it  was  shewn  he 
did;  that  the  conductor  was  empowered  to 
give  directions  as  to  the  mode  of  doing  the 
work  if,  as  was  stated  at  the  trial,  he  be- 
lieved that  using  such  a  mode  could  save  time ; 
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and  that  W.  was  injured  by  conforming  to 
an  order  to  go  to  a  dangerous  place,  the  per- 
son giving  the  order  being  guilty  of  negligence. 
Grand  Trunk  Ry.  Co.  v.  Weegary  xxiii.,  422. 

213.  Defective  snow-plough  and  bridge — De- 
railment of  train  —  Contributory  negligence — 
Findings  of  jury  —  Failure  to  answer  ques- 
tions —  Act  of  incorporation  —  Change  of 
name  —  New  trial.] — ^A  locomotive 'engineer 
in  the  company's  employ  was  killed  through 
the  derailing  of  a  snow-plough  and  consequent 
breaking  of  a  bridge.  The  jury  found  that 
the  derailing  was  the  proximate  cause  of  the 
accident ;  that  deceased  was  not  guilty  of  con- 
tributory negligence;  that  the  snow-plough 
and  bridge  were  defective  and  that  the  train 
crew  was  insufficient.  They  answered  "  we  do 
not  know "  to  the  questions,  as  to  whose 
negligence  caused  the  accident;  whether  or 
not  the  defects  were  known  to  defendant  be- 
fore or  at  the  time  of  accident,  or  could  have 
been  discovered  by  careful  inspection ;  whether 
defendant  was  aware  of  insufificiendy  of  the 
crew;  whether  different  construction  of  the 
bridge  would  have  secured  the  safety  of  the 
train;  whether  deceased  knew  the  train  was 
off  the  track  before  it  reached  the  bridge,  and 
if  by  reasonable  care  of  deceased  or  crew,  the 
accident  would  have  been  prevented.  The  court 
below  were  equally  divided  as  to  the  necessity 
for  a  new  trial.  The  trial  judge  instructed 
the  jury  that  the  proximate  cause  was  what 
caused  the  accident  and  not  that  without 
which  it  would  not  have  happened,  and  there 
was  a  question  as  to  the  parties,  plaintiffs  in 
the  action.  The  court  below  were  also  di- 
Ti^ed  in  opinion  on  these  points.  The  Su- 
preme Court  of  Canada  ordered  the  new  trial 
and  affirmed  the  holdings  of  the  judgment  ap- 
pealed from  (27  N.  S.  Rep.  498)  in  other  re- 
spects. Pudsey  v.  Dominion  Atlantic  Ry.  Co.^ 
XXV.,  COl. 

214.  Negligence  —  Sparks  from  railway 
engine  or  "  hot-hoaf  "  — Damages  by  fire — Evi- 
dence— Burden  of  proof — Art.  1063  (\  C. — 
Questions  of  fact.'\ — In  air  action  for  damages 
for  loss  of  property  by  fire  alleged  to  have 
been  ocfcasioned  by  sparks  from  an  engine  or 
hot-box  of  a  passing  train,  in  which  the  court 
appealed  from  (Q.  R.  9  S.  C.  319),  held  that 
there  was  no  sufficient  proof  that  the  fire  oc- 
curred through  the  fault  or  negligence  of  the 
company  and  it  was  not  shewn  that  such  find- 
ing was  clearly  wrong  or  erroneous,  the  Su- 
preme Court  would  not  interfere  with  the 
finding.  Sen6sac  v.  Central  Vermont  Ry.  Co.^ 
xxvi.,  G41. 

Followed  in  Grand  Trunk  Railway  Co.  v. 
Ranivaie  (29  Can.  S.  C.  R.  201),  No.  217, 
infra. 

215.  Railways  —  Construction  of  statute — 
51  Vict.  c.  29.  s.  262  {D.)— Railway  cross- 
ings —  Packing  railway  frogs,  wing-rails, 
<Cc.]— The  proviso  of  the  fourth  sub-section 
of  s.  262  of  "The  Railway  Ace"  (51  Vict. 
c.  29  (D.),  does  not  apply  to  the  fillings  re- 
ferred to  in  the  third  sub-section,  and  confers 
no  i>ower  upon  the  Railway  Committee  of  the 
Privy  Council  to  dispense  with  the  filling  in 
of  the  spaces  behind  and  in  front  of  the  rail- 
way frogs  and  crossings  and  the  fixed  rails 
and  switches  during  the  winter  months.  Judg- 
ment appealed  from  (24  Ont.  App.  R.  183) 
reversed.  Washington  v.  Grand  Trunk  Ry. 
Co.,  xxviii.,  184. 

(Affirmed  by  Privy  Council,  [1899]  A.  C. 
275.) 


216.  Railways  —  Regular  depot  —  Traffic 
facilities  —  Railway  crossings  —  Walking  on 
line  of  railway  —  Trespass  —  Invitation  — 
License— 61  Vict.  c.  29,  ss.  240,  256,  2rtS 
(/>.)J— A  passenger  storm-bound  at  Lucan 
Crossing  on  the  Grand  Trunk  Railway,  left 
the  train  and  attempted  to  walk  througn  the 
sto^rm  to  his  home  a  few  miles  distant.  Whilst 
proceeding  along  the  line  of  the  railway,  in 
the  direction  of  an  adjacent  public  highway, 
he  was  struck  by  a  locomotive  engine  and 
killed.  There  was  no  depot  or  agent  main- 
tained by  the  companv  at  Lucan  Crossing,  but 
a  room  in  a  small  building  there  was  used 
as  a  waiting-room,  passenger  tickets  were  sold 
and  fares  charged  to  and  from  this  point,  and, 
for  a  number  of  years,  travellers  had  been  al- 
lowed to  make  use  of  the  permanent  way  in 
order  to  reach  the  nearest  highways,  there 
being  no  other  passage-way  provided.  Held. 
reversing  the  judgment  appealed  from  (24 
Ont.  App.  R.  672),  Taschereau  and  King, 
J  J.,  dissenting,  that  notwithstanding  the  long 
user  of  the  permanent  way  in  passing  to  and 
from  the  highways  by  passengers  taking  and 
leaving  the  company's  trains  the  deceased 
could  not  under  the  circumstances,  be  said  to 
have  been  there  by  the  invitation  or  license  of 
the  company  at  the  time  he  was  killed  and 
that  the  action  would  not  •lie.  Grand  Trunk 
Ry.  Co.  V.  Anderson,  xxviii.,  541. 

217.  Sparks  from  railway  engine  —  Rubbish 
on  railway  berm  —  Damages  by  fire  —  Find- 
ings of  jury  —  Evidence  —  Concurrent  find- 
ings of  courts  appealed  froin.l — In  an  action 
for  damages  in  consequence  of  property  being 
destroyed  by  fire  alleged  to  have  been  caused  by 
sparks  from  an  engine  of  the  company  the  jury 
found,  though  there  was  no  direct  evidence  of 
how  the  fire  occurred,  that  the  company  negli- 
gently permitted  an  accumulation  of  grass  or 
rubbish  on  their  road  opposite  plaintiffs'  prop- 
erty which,  in  case  of  emission  of  sparks  or  cin- 
ders would  be  dangerous;  that  the  fire  orig- 
inated from  or  by  reasod  of  a  spark  or  cinder 
from  an  engine;  and  that  the  fire  was  com- 
municated by  the  spark  or  cinder  falling  on 
the  company's  premises  and  spreading  to  plain- 
tiffs* property.  A  verdict  against  the  company 
was  sustained.  Held,  affirming  the  judgment 
appealed  from  (25  Ont.  App.  R.  242),  and 
following  S6n6sac  v.  Central  Vermont  Ry.  Co. 
(26  Can.  S.  C.  R.  64),  and  George  Matthews 

I  Co.  V.  Bouchard  (28  Can.  S.  C.  R.  580),  that 
I  the  jury  having  found  that  the  accumulation 

of  rubbish  along  the  railway  property  caused 
i  the  damages,  of  which  there  was  some  evi- 
I  dence,  and  the  finding  having  been  affirmed  by 

the  trial  Court  and  Court  of  Appeal,  it  should 
I  not  be  disturbed  by  a  second  appellate  court. 

Grand  Trunk  Ry.  Co.  v.  RainvUle,  xxix., 
I  201. 

I       218.  Railway  —  Running  of  trains  —  Ap- 
1  preaching  crossing  —  Warning  —  Shunting — 
Railway  Act,  1888,  s.  2()5.]— Section  256  of 
.  the   Railway   Act,  1888  providing  that  "  the 
bell  with  which  the  engine  is  furnished*  shall 
I  be  rung,  or  the  whistle  sounded,  at  the  dis- 
tance of   at   least  80  rods   from  every  place 
'  at  which  the  railway  crosses    any     highway, 
,  and    that    the    bell    shall    be    kept    ringing 
I  or  the  whistle    sounded    at    short    intervals 
j  until     the    engine    has     crossed    such     high- 
I  way  "  applies  to  shunting  and  other  tempor- 
ary  movements  in  connection  with   the  run- 
ning of  trains  as  well  as  to  the  general  traffic. 
Judgment   appealed  from    (25   Ont.   App.  R. 
437)    affirmed.     Canada  Atlantic  Ry.  Co.  v. 
Henderson,  xxix.,  632. 
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219.  Oovemment  raitways  —  Injury  to  em- 
ployee —  ISegligence  of  fcHowservant — Lord 
CamphelVs  Act — Art.  1056  C.  C. — Exonera- 
tion from  liability  —  R.  8,  C.  o.  58,  «.  50.] — 
Art.  1050  C.  C.  embodies  the  action  previously 
given  by  a  statute  of  the  Province  of  Canada 
re-enacting*  Liord  Campbell's  Act.  RohinMon 
V.  Canadian  Pacific  Ry.  Co.  ([1892]  A.C.  481) 
distinguished. — ^A  workman  may  so  contract 
with  his  employer  as  to  exonerate  the  latter 
from  liability  for  negligence,  and  such  renun- 
ciation would  be  an  answer  to  an  action  for 
injuries  caused  by  the  fault  of  a  fellow-ser- 
vant under  Art.  105G  C.  C.  Oriffitfut  V.  Earl 
Dudley  (9  Q.  B.  D.  357)  followed.— In  s. 
50  of  the  Government  Railways  Act  (R,  S. 
C.  c.  38)  providing  that  "Uer  Majesty  shall  not 
be  relieved  from  liability  by  any  notice,  con- 
dition or  declaration  in  the  event  of  any  dam- 
age arising  from  any  negligence,  omission  or 
default  of  any  officer,  employee  or  servant  of 
the  Minister,"  the  words  "  notice,  condition  or 
decflaration "  do  not  include  a  contract  or 
agreement  by  which  an  employee  has  renounc- 
ed his  right  to  claim  damages  from  the  Crown 
for  injury  from  negligence  of  bis  fellow-ser- 
vants. Grand  Trunk  Ry,  Co.  v.  Vogel  (11 
Can.  S.  C.  R.  612)  disapproved. — An  em- 
ployee  on  the  Intercolonial  Railway  became  a 
member  of  the  Intercolonial  Railway  Relief 
and  Assurance  Association,  to  the  funds  of 
which  the  Government  contributed  annually 
^6,(XX).  In  consequence  of  such  cK>ntribution 
a  rule  of  the  association  provided  that  the 
members  renounced  all  claims  against  the 
Crown  arising  from  injury  or  death  in  the 
course  of  their  employment.  The  employee 
having  been  killed  in  discharge  of  his  duty  by 
negligence  of  a  fellow  servant :  Held,  revers- 
ing the  judgment  appealed  from  (0  Ex.  C. 
R.  27(5)  that  the  rule  of  the  association  was 
an  answer  to  an  action  by  his  widow  under 
art.  1056  C.  C.  to  recover  compensation  for 
his  death. — The  doctrine  of  common  pmi)loy- 
ment  does  not  prevail  in  the  Province  of  Que- 
bec. The  Queen  v.  Filion  (24  Can.  S.  C.  R. 
482)  followed.  The  Queen  v.  Grenicr,  xxx., 
42. 

220.  Operation  of  railway  —  Condition  of 
permanent  way  —  Grass  on  siding.]  — For  a 
railway  company  to  permit  grass  and  weeds 
to  grow  on  a  side  track  is  not  such  negligence 
as  will  make  it  liable  to  compensate  an  em- 
ployee who  is  injured  in  consequence  of  such 
growth  while  on  the  side  track  in  the  course 
of  his  employment.  Wood  v.  Canadian  Paci- 
fic Ry.  Co.,  XXX.,  110. 

221.  Railway  crossing  —  Xcccssary  precau- 
tions —  Shunting  cars  —  Warning  —  Proof 
of  negligence — Jury  trial — Questions  to  be  de- 
termined by  jurih] — H.  in  driving  towards  his 
home  on  a  night  in  September,  had  to  cross 
a  railway  track  between  nine  and  ten  o'clock, 
on  a  level  crossing  near  a  station.  Shortly  be- 
fore a  train  had  arrived  from  the  west  which 
had  to  be  turned  for  a  trip  back  in  the  same 
direction,  and  also  to  pick  up  a  passenger  c?ar 
on  a  siding.     After  some  shunting  the  train 

♦  The  Act  referred  to  did  not  conform  en- 
tirely either  with  Lord  Campbell's  Act,  nor 
with  the  similar  enactment  in  Upper  Canada, 
and,  as  a  consequence,  it  would  appear  that 
art.  1056  C.  C.  is,  in  effect,  a  limitation  upon 
the  formerly  existing  action  under  the  civil 
law.  Quwre  —  Whether  contracts  are  per- 
missible against  liability  under  art.  1053 
C.  C.V     (Author's  note.) 


was  made  up,  and  just  before  coming  to  the 
level  crossing  the  engine  and  tender  were  un- 
coupled from  the  cars  to  proceed  to  the  round 
house.  B.  saw  the  engine  pass  but  apparent- 
ly failed  to  see  the  cars,  and  started  to  cross, 
when  he  was  struck  by  the  latter  and  killed. 
There  was  no  warning  of  the  approach  of 
the  cars  which  struck  him.  In  an  action  by 
his  widow  under  Lord  Campbell's  Act  the 
jury  found  that  the  railway  company  was 
guilty  of  negligence,  and  that  a  man  should 
have  been  on  the  crossing  when  making  the 
switch  to  warn  the  public.  A  verdict  for  the 
plaintiff  was  sustained  by  the  Court  of  Ap- 
peal. Held,  affirming  the  judgment  appealed 
from,  Gwynne,  J.,  dissenting,  that  it  was  pro- 
perly left  to  the  jury  to  determine  whether 
or  not,  under  the  special  circumstances,  it  was 
necessary  for  the  company  to  take  greater 
precautions  than  it  did  and  to  be  much  more 
careful  than  in  ordinary  cases  where  these 
conditions  did  not  exist;  and  that  the  case 
did  not  raise  the  question  of  the  jury's  right 
to  determine  whether  or  not  a  railway  com- 
pany could  be  compelled  to  place  watchmen 
upon  level  highway  crossings  to  warn  per- 
sons about  to  cross  the  line.  Lake  Erie  d 
Detroit  River  Ry.  Co,  v.  Barclay,  xxx.,  360. 

222.  Negligence — Running  of  railway  trains 
— Injury  to  passengers  in  sleeping  berth,] — ^A 
passenger  in  a  sleeping  berth  at  night,  believ- 
ing that  she  was  riding  with  her  back  to  the 
engine,  tried  to  turn  around  in  the  berth  and, 
the  car  going  round  a  curve  at  the  time,  she 
was  thrown  out  on  to  the  floor  and  injured. 
In  an  action  against  the  railway  company  for 
damages  it  was  not  shewn  that  the  speed 'of 
the  train  was  excessive  nor  that  there  was 
any  defect  in  the  roadbed  at  the  place  where 
the  accident  occurred  to  which  it  could  be  at- 
tributed. Held,  reversing  the  judgment  ap- 
pealed from,  that  the  accident  could  not  be 
attributed  to  any  negligence  of  the  servants  of 
the  company  which  would  make  it  liable  in 
damages  to  S.  therefor.  Canadian  Pacific  Ry. 
Co.  V.  tSmith,  xxxi, '367. 

223.  Railway  company  —  Fencing  —  Cul- 
vert —  Negligence  —  Cattle  on  highvoay  — 
51  Vict.  c.  29,  s.  19^—53  Vict,  c.  28,  s,  2.]— 
A  railway  company  is  under  no  obligation  to 
erect  or  maintain  a  fence  on  each  side  of  a 
culvert  across  a  watercourse,  and  where  cat- 
tle went  through  the  (Culvert  into  a  field  and 
thence  to  the  highway  and  straying  on  to  the 
railway  track  were  killed,  the  company  was 
not  liable  to  their  owner,  Taschereau,  J., 
dissenting.  Grand  Trunk  Ry,  Co.  v.  James, 
xxxi.,  420. 

224.  Backing  trains  in  station  yard — Find- 
ings of  jury  —  Operation  of  railway — Lights 
on  train  —  Evidence.] — A  conductor  in  de- 
fendant's employ  while  in  the  performance  of 
the  duty  for  which  he  was  engaged  at  the 
Windsor  station  of  the  Canadian  Pacific  Rail- 
way in  Montreal,  was  killed  by  a  train  which 
was  being  moved  backwards  in  the  station 
yard.  There  was  no  light  on  the  rear  end  of 
the  last  car  of  the  train  nor  was  there  any 
person  stationed  there  to  give  warning  of  the 
movement  of  the  train.  Held,  affirming  the 
judgment  appealed  from  (Q.  R.  11  K.  B. 
394).  that  by  omitting  to  have  a  light  on  the 
rear  end  of  the  train  the  railway  company 
failed  in  its  duty  and  this  constituted  prtmd 
fade  evidence  of  negligence.  Canadian  Pacific 
Ry,  Co,  V.  Boisseau,  xxxii.,  424. 
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225.  Operation  of  raUway  trains  —  Colli- 
sion —  Duty  of  enginetnan  —  Rules  —  Con- 
tributory  negligence.  \ — By  rule  232  of  the 
Grand  Trunk  iiailway  Company,  **  conductors 
and  enginemen  will  be  held  responsible  for  the 
violation  of  any  rules  governing  their  trains, 
and  they  must  take  every  precaution  for  the 
protection  of  their  trains  even  if  not  provided 
for  by  the  rules."  By  rule  52,  enginemen 
must  obey  the  conductor's  orders  as  to  start- 
ing their  trains  unless  such  orders  involve 
Tiolation  of  the  rules  or  endanger  the  train's 
safety,  and  rule  65  forbids  them  to  leave  the 
«ngine  except  in  case  of  necessity.  Another 
rule  provides  that  a  train  must  not  pass  from 
double  to  single  track  until  it  is  ascertained 
that  all  trains  due  which  have  the  right  of 
way  have  arrived  or  left.  M.  was  engineman 
on  a  special  train  which  was  about  to  pass 
from  a  double  to  a  single  track  and  when 
the  time  for  starting  arrived,  he  asked  the 
conductor  if  it  was  all  right  to  go,  knowing 
that  the  regular  train  passed  over  the  single 
track  about  that  time.  He  received  from  the 
conductor  the  usual  signal  to  start  and  did 
so.  After  proceeding  about  two  miles  his  train 
collided  with  the  regular  train  and  he  was  in- 
jured. In  an  action  against  the  company  for 
damages  in  consequence  of  such  injury.  Held, 
affirming  the  judgment  of  the  Court  of  Appeal, 
that  M.  was  not  obliged,  before  starting,  to 
examine  the  register  and  ascertain  for  aim- 
self  if  the  regular  train  had  passed,  that  duty 
being  imposed  by  the  rules  on  the  conductor 
alone,  that  he  was  bound  to  obey  the  conduct- 
or's order  to  start  the  train,  having  no  reason 
to  question  its  propriety,  and  be  was,  there- 
fore not  guilty  of  contributory  negligence  in 
starting  as  he  did.  Grand  Trunk  Ry.  Co,  v. 
Miller,  xxxii.,  454. 

2215.  RaUway     crossing  —  Defective     air- 
iMrakes  —  Vis  major  —  C.  8.  C,  c.  166,  ss. 
142,  143 — Failure  to  stop  at  level  crossing. 
See  Railways,  99. 

227.  Tort  —  Croton  servants  —  Public 
M)ork  —  *•  The  King  can  do  no  wrong.** 

See  Railways,  100. 

228.  Running  of  railway  trains  —  Use  of 
wood  as  fuel  —  Sparks  from  engine  —  Evi- 
dence— Findings  of  jury — New  trial. 

See  Railways,  102. 

229.  Running  of  railway  trains  —  Defec- 
tive engine  —  Sparks  from  engine  —  Cause 
of  fire  —  Presumption — Evidence, 

See  Railways,  103. 

230.  Operation  of  railway — Running  trains 
through  town  —  Notice  at  crossing  —  Con- 
tributory  negligence. 

See  Railways,  47. 

231.  Running  raUway  trains  —  Ringing 
hells  —  Improper  conduct  of  servant  —  Con- 
tributory negligence — Accident  while  on  duty. 

See  Railways,  105. 

232.  Operation  of  railway  —  Sparks  from 
engine — **  Damage.** 

See  Railways,  69. 

233.  Railway  station  —  Approaches — Run- 
ning of  trains — Imprudence. 

See  Railways.  106. 


234.  Railway  crossing  —  Ringing  of  bell — 
Sounding  of  whistle  —  C.  S,  C.  c,  66,  s.  IO4. 

See  Railways,  108,  111. 

235.  Running  of  railway  trains  —  Ringing 
beU — Sounding  whistle — Crossing  highway. 

See  Railways,  108,  111. 

236.  Broken  railway  track  —  Effect  of 
climate. 

See  Railways,  48. 

237.  Railway  company  —  Accident  at  cross- 
ing —  Statutory  requirements  —  Notice  of 
approach. 

See  Appeal,  225. 

238.  Railway  company  —  Breaking  of  raU 
—Latent  defect— Arts.  1053,  1673,  lb^5  C.  C. 

See  Railways,  10. 

239.  Dangerous  machinery  —  Railway  — 
Sparks  from  engine  —  Evidence  —  Findings 
of  jury  —  Defective  construction. 

See  No.  101,  ante, 

240.  Operation  of  raUway  —  Defective  ma- 
chinery —  Contributory  nealigence  —  Ew- 
amining  train  —  Running  rules. 

See  No.  54,  ante, 

241.  Carriage  by  railways  —  Special  in- 
structions— Acceptance  by  consignees — Ware- 
housemen, 

See  Railways,  7. 


21.  Tramways. 

242.  Street  railway  —  Height  of  raUs  -— 
Statutory  obligation  —  Accident  to  horse.] — 
A  tramway  charter,  required  the  road  be- 
tween, and  for  two  feet  outside  of,  the  rails 
to  be  kept  constantly  in  good  repair  and  level 
with  the  rails.  A  horse  crossing  the  track 
stepped  on  a  grooved  rail  and  his  caulk  caught 
in  the  groove  whereby  he  was  injured.  The 
rail,  at  the  place  where  the  accident  occurred, 
,wa«  above  the  level  of  the  roadway.  Held, 
affirming  the  judgment  appealed  from  (21  N. 
S.  Rep.  531;  24  N.  S.  Rep.  113),  that  as  the 
rail  was  above  the  road  level,  contrary  to  the 
requirements  of  the  Charter,  it  was  a  street 
obstruction  unauthorized  by  statute,  and, 
therefore,  a  nuisance,  and  the  company  was 
liable  for  the  injury  to  the  horse  caused  there- 
by. Halifax  Street  Ry.  Co.  v.  Joyce,  xxii., 
258. 

243.  Tramway  —  Wrongful  ejectment  from 
car  —  Exposure  to  cold  —  Consequent  Ul- 
ness — Damages  —  Remoteness  of  cause.] — In 
an  action  for  damages  from  being  wrongfully 
ejected  from  a  street  car,  illness  resulting 
from  exposure  to  cold  in  consequence  of  such 
ejectment  is  not  too  remote  a  cause  for  dam- 
ages; and  where  the  evidence  was  that  the 
person  ejected  was  properly  clothed  for  pro- 
tection against  the  severity  of  the  weather, 
but  was  in  a  state  of  perspiration  from  an 
altercation  with  the  conductor  when  he  left 
the  car  and  so  liable  to  take  cold,  the  jury 
were  justified  in  finding  that  an  attack  of 
rheumatism  and  bronchitis  which  ensued  was 
the  natural  and  probable  result  of  the  eject- 

1  ment,  and   in  awarding  damages  therefor. — 
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Judgment  appealed  from  (21  Ont.  App.  R. 
578)  aflirmed,  Gwynne,  J.,  dissenting.  To- 
ronto Ry.  Co.  V.  Orinsted,  xxiv.,  570. 

244.  Tramway  —  Collision  with  vehicie  — 
Emcessive  speed — Contributory  negligence.} — 
Persons  crossing  street  railway  tracks  are  en. 
titled  to  assume  that  the  cars  will  be  driven 
moderately  and  prudently,  and  if  an  accident 
happens  through  a  car  going  at  an  excessive 
rate  of  speed  the  street  railway  company  is 
responsible. — The  driver  of  a  cart  struck  by 
a  c^r  in  crossing  a  track  is  not  guilty  of  con- 
tributory negligence  because  he  did  not  look 
to  see  if  a  car  was  approaching  if,  in  fact, 
it  was  far  enough  away  to  enable  him  to 
cross  if  it  had  been  proceeding  moderately  and 
prudently.  He  can  be  in  no  worse  position 
than  if  be  had  looked  and  seen  that  there 
was  time  to  cross. — Judgment  appealed  from 
(21  Ont.  App.  R.  553)  affirmed,  Gwynne,  J., 
dissenting.  Toronto  Ry,  Co.  v.  Oosnill,  xxiv., 
582. 

245.  Obstruction  of  street  —  Accumulation 
of  snow  —  Question  of  fact  —  Finding  of 
jury.} — An  action  was  brought  against  the 
City  of  Toronto  to  recover  damages  for  in- 
juries incurred  by  reason  of  snow  having  been 
piled  on  the  side  of  the  streets,  and  the  street 
railway  company  was  brought  in  as  third 
party.  The  evidence  was  that  the  snow  from 
the  sidewalks  was  placed  on  the  roadway  im- 
mediately adjoining  by  servants  of  the  city, 

.  and  snow  from  the  railway  tracks  was  placed 
by  servants  of  the  railway  company  upon 
the  roadway  immediately  adjoining  the  track 
without  any  permission  from  the  city,  thus  rais- 
ing the  roadway  next  to  the  track,  where  the 
accident  occurred,  to  20  inches  above  the  rails. 
The  jury  found  that  the  disrepair  of  the  street 
was  the  act  of  the  railway  company,  which 
was  therefore  made  liable  over  to  the  city  for 
the  damages  assessed.  The  company  contend- 
ed on  appeal  that  the  verdict  was  perverse 
and  contrary  to  evidence. — Ueld^  affirming  the 
decision  appealed  from,  that  under  the  evi- 
dence of  the  manner  in  which  the  snow  from 
the  track  had  been  placed  on  the  roadway 
immediately  adjoining,  the  jury  might  reas- 
onably  be  of  opinion  that  if  it  had  not  been 
so  placed  there  the  accident  would  not  have 
happened,  and  that  this  was  the  sole  cause  of 
the  accident. — Toronto  Ry,  Co.  v.  City  of 
Toronto,  xxiv.,  589. 

246.  Tramway  —  Defective  appliances  — 
Absence  of  buffers  on  cars.]  —  Tne  plaintiff 
was  a  motorman  in  the  emplqy  of  the  com- 
pany and  sued  under  the  Workman's  Com- 
pensation Act  to  recover  damages  for  injuries 
sustained  while  coupling  a  street  Car  and 
trailer.  The  main  negligence  charged  was  the 
absence  of  buffers  to  protect  the  employees 
from  injury  in  coupling.  Plaintiff  had  a 
verdict  at  the  trial  which  was  affirmed.  Held. 
affirming  the  judgment  appealed  from  (22 
Ont.  App.  K.  78),  that  there  was  negligence 
on  the  part  of  the  company  in  not  having 
proper  appliances  to  prevent  injury,  and  that 
a  new  trial  had  been  properly  refused.  To- 
ronto Ry.  Co.  V.  Bond,  xxiv.,  715. 

247.  Electric  car  —  Excessive  speed  — 
Prompt  action  —  Contributory  negligence.] — 
A  cab  driver  was  endeavouring  to  drive  his 
cab  across  the  track  of  an  electric  railway 
when  it  was  struck  by  a  car  and  damaged.  In 
an  action  against  the  tramway  company  for 
damages  it  appeared  that  the  accident  occur- 


red on  part  of  a  down  grade  several  hundred 
feet  long,  and  that  the  motorman  after  see- 
ing the  cab  tried  to  stop  the  car  with  the 
brakes,  and  that,  the  brakes  proving  ineffec- 
tual, he  reversed  the  power^  bemg  about  a  car 
length  from  the  cab.  The  jury  found  that  the 
car  was  running  at  too  high  a  rate  of  speed, 
and  that  there  was  also  negligence  in  the 
failure  to  reverse  the  current  in  time  to  avert 
the  accident;  that  the  driver  was  negligent 
in  not  looking  out  more  sharply  for  the  car, 
and  that,  notwithstanding  such  negligence  on 
the  part  of  the  driver  the  accident  could  have 
been  averted  by  the  exercise  of  reasonable 
care  by  the  motorman.  Hdd,  affirming 
the  judgment  appealed  from  (32  N.  S.  Rep. 
117),  Gwynne,  J.,  dissenting,  that  the  last 
finding  neutralized  the  effect  of  that  of  con- 
tributory negligence;  that  as  the  car  was  on 
a  down  grade  and  going  at  an  excessive  rate 
of  speed  it  was  incumbent  on  the  servants  of 
the  company  to  exercise  a  very  high  degree  of 
skill  and  care  in  order  to  control  it  if  danger 
was  threatened  to  any  one  on  the  highway; 
and  that  from  the  evidence  given  it  was  im- 
possible to  say  that  everything  was  done  that 
reasonably  should  have  been  done  to  prevent 
damage  from  the  excessive  speed  at  which 
the  car  was  being  run.  Haltfaw  Electric 
Tramway  Co,  v.  Inglis,  xxx.,  256. 

248.  Street  railway  track — Improper  con- 
struction— Bad  order  of  track — Questions  of 
fact — Findings  of  trial  judge.] — ^The  plaintiff, 
who  was  thrown  out  of  a  waggon,  sustainini^ 
injuries,  brought  action  for  negligence  owing  to 
improper  construction  and  Imd  order  of  the 
company's  track.  Torrance,  J.,  found  that  the 
track  was  in  bad  order,  the  switch  three 
inches  above  the  level  of  the  road,  contrary 
to  law,  and  that  this  caused  the  accident  with- 
out any  fault  on  the  part  of  the  plaintiff, 
whose  damages  he  assessed  at  $2,500.  The 
Queen's  Bench  reversed  this  judgment,  being 
of  opinion  that  the  rails,  as  well  as  the  part 
of  the  roadway  the  company  was  bound  to 
maintain,  were  lawful  and  sufficient;  that 
the  company  was  not  at  fault,  and  that  the 
plaintiff  had  not  exercised  necessary  caution 
and  prudence,  and  might,  by  reasonable 
caution  and  prudence,  have  avoided  the  acci- 
dent. Heldf  that  as  the  questions  to  be  de- 
cided were  purely  matters  of  fact,  the  judg- 
ment  of  the  court  of  first  instance  should  not 
have  been  disturbed.  Strong,  J.,  dissented,  on 
the  ground  that  the  judgment  of  the  Court  of 
Queen's  Bench  on  the  facts  was  correct.  Par- 
ker v.  Montreal  City  Pass.  Ry.  Co.,  Cass.  Dig- 
(2  ed.)  731. 

[The  Privy  Ouncil  refused  leave  to  appeal, 
as  the  findings  of  fact  should  not  have  been 
disturbed  on  appeal ;  see  6  Can.  Gaz.  174.] 

249.  Motorman  —  Person  in  charge  of 
electric  car — Injury  to  conductor  —  TForfc- 
men^s  Compensation  Act.] — The  motorman  of 
an  electric  car  may  be  a  "  person  who  has 
charge  or  control "  within  the  meaning  of  s. 
3  of  the  Workmen's  Compensation  Act  (R. 
S.  O.  ri897]  c.  160),  and  if  he  negligently 
allows  an  open  car  to  come  in  contact  with  a 
passing  vehicle  whereby  the  conductor,  who 
is  standing  on  the  side  in  discharge  of  his  dut^, 
is  Rtruck  and  injured,  the  electric  company  is 
liable  in  damages  for  such  injury.  Judgment 
appealed  from  (27  Ont.  App.  R.  151)  affirm- 
ed.   Toronto  Ry,  Co.  v.  8nell,  xxxi.,  241. 

2.50.  Operation  of  tramway  —  Contributory 
negligence  —  Pleadings  —  Issues  —  Evidence 
— Verdict  —  New  trial  —  Objections  taken 
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on  appeal  ] — In  an  action  to  recover  damages 
from  injuries  to  a  motorman  through  a  colli- 
sion of  his  car  with  a  special  car  returning  to 
the  car  barn  at  unusual  speed  on  the  wrong 
track,  a  verdict  was  entered  for  the  plaintiff 
on  the  findings  of  the  jury.  On  appeal  to  the 
Court  of  Review,  defendant  objected  (1)  that 
plaintiff  had  not  denied  charges  in  the  state- 
ment of  defence  that  the  accident  had 
been  caused  by  his  fault;  (2)  that  there  was 
misdirection  by  the  trial  judge  telling  the  jury 
that  the  plaintiff  could  succeed  even  if  he  had 
himself  been  negligent  if  they  thought  such 
negligence  had  not  caused  the  accident;  (3) 
that  it  had  not  been  alleged  that  the  car  which 
came  in  collision  with  that  of  the  plaintiff  had 
no  right  to  be  in  the  place  where  it  was  at  the 
time;  (4)  that,  since  the  trial,  defendant  had 
discovered  that  plaintiff  had  stated  his  age  at 
47  instead  of  45  years;  and,  (5)  that  the 
verdict  was  against  the  weight  of  evidence. 
Langelier,  J.,  in  delivering  the  judgment  ap- 
pealed from.  Held,  (1)  that  objection  to  the 
pleadings  came  too  late,  after  the  necessary 
proof  bad  been  made  and  an  amendment  per- 
mitted; (2)  that,  as  in  Quebec,  contributory 
negligence  would  merely  tend  to  reduction  of 
damages,  negligence  not  leading  to  injury 
could  not  be  considered,  and,  seeine  that  the 
direction  did  not  affect  Uie  verdict  wnich  attri- 
buted the  injury  solely  to  the  negligence  of 
the  defendant,  the  verdict  should  not  be  dis- 
turbed; (3)  that  as  evidence  had  been  made 
without  objection  on  the  third  point  objected 
to,  the  objection  came  too  late  on  the  appeal ; 

(4)  that  evidence  discovered  after  trial  must 
be  of  a  nature  tending  to  change  the  result  of 
the  trial,  in  order  to  obtain  a  new  trial,  and 
that  the  difference  of  a  couple  of  years  in 
plaintiff's  age  could  not  have  that  effect,  and 

(5)  as  the  evidence  was  such  that  a  reason- 
able person  could  have  concluded  as  the  jury 
did  there  could  not  be  a  new  trial.  The  Su- 
preme Court  affirmed  the  judgment  appealed 
from  for  the  reasons  stated  by  Mr.  Justice 
Lengelier.  Bherhrooke  Street  R,  Co,  v.  KefTj 
7th  November,  1899. 


NEGOTIABLi:  SECUBITT. 

Fraudulent  oonveraion  —  Past  due.honds — 
Debentures  transferable  by  delivery — Equity 
of  previous  holders  —  Estoppel  —  Implied 
notice  —  Innocent  holders  for  value  —  G.  C. 
arts,  1487,  1490,  220B  and  2287.]— A  bonA  fide 
holder  acquiring  commercial  paper  after  dis- 
honour takes  subject  not  merely  to  the  equi- 
ties of  prior  parties  to  the  paper,  but  also  to 
those  of  all  parties  having  an  interest  there- 
in. In  re  European  Bank;  Ex  parte.  Ori- 
ental Commercial  Bank  (5  Ch.  App.  358) 
followed.  Judgment  appealed  from  (Q.  R.  3 
Q.  B.  539,  affirmed.)  Young  v.  MacMder, 
XXV.,  272. 

Akd  see  Banks  and  Banking — Bills  and 
Notes,  Etc. 


lfECK>TIORUM  GESTOR. 

Mandatory  —  Action  for  new  account — Re- 
lease— Parties  —  Purchase  of  trust  estate  — 
Curator — Administration — Form^  of  action — 
Indivisibility — Release  —  Specific  performance 
—Art.  1484  C.  v.— Art.  920  G.  G.  P.]— Re- 
spondent, representing  the  institutes  and  sub- 
stitutes  under   the   will   of   the    late   J.    D., 


brought  an  action  against  appellant,  one  of 
the  institutes  who  acted  as  curator  and  ad- 
ministrator of  the  estate  for  a  certain  time, 
for  an  account  of  three  particular  sums,  which 
plaintiff  alleged  defendant  had  received  while 
curator.  Held,  reversing  the  judgment  appeal- 
ed from  (18  R.  L.  647),  that  an  action  did 
not  lie  against  the  appellant  for  these  parti- 
cular sums  apart  and  distinct  from  an  action 
for  an  account  of  his  administration  of  the 
rest  of  the  estate. — ^Plaintiff  alleged  that  he 
represented  S.  D.,  one  of  the  substitutes,  in 
virtue  of  a  deed  of  release  and  subrogation  by 
which  it  appeared  he  had  paid  to  S.  D.'s 
attorney  for  and  on  behalf  of  defendant  £447 
7s.  6%d.,  defendant  having  in  an  action  of 
account  settled  by  deed  with  S.  D.  for  $4,000, 
which  he  agreed  to  pay  and  for  which  plaintiff 
became  surety:  Held,  that  as  the  deed  gave 
defendant  a  full  and  complete  discharge  of 
all  accounts  as  curator  or  administrator  of  the 
estate,  plaintiff  could  not  claim  a  further  ac- 
count of  these  particular  sums. — Plaintiff  also 
claimed  to  represent  F.  D.  and  E.  D.,  two 
other  institutes,  in  virtue  of  assignments  to 
him  by  them  on  2l8t  January  and  15th  Novem- 
ber, 1869,  respectively.  In  1865,  after  defen-' 
dant  had  been  sued  in  an  action  of  account, 
by  a  deed  of  settlement,  F.  D.  and  E.  D. 
agreed  to  accept  as  their  shares  in  the  estate 
$4,000  each,  and  gave  defendant  a  complete 
and  full  discharge:  Held,  affirming  the  judg- 
ment appealed  from,  that  the  defendant  could 
not  be  sued  for  a  new  account,  but  could  only 
be  sued  for  the  specific  performance  of  the 
obligations  he  had  contracted  under  the  deed 
of  settlement.  —  By  the  judgment  appealed 
from  (18  R.  L.  647),  defendant  was  condemn- 
ed to  account  for  his  own  share  transferred  to 
plaintiff  in  1862,  and  also  for  C.  D.'s  share, 
another  institute  who  in  1882  transferred  his 
rights  to  plaintiff.  The  transfer  by  defen- 
dant was  as  co-legatee  of  such  rights  and  in- 
terests as  he  had  at  the  time  of  transfer,  and 
he  had  at  that  time  received  the  sixth 
of  the  sum  for  Which  he  was  asked  to 
account :  Held,  reversing  the  court  below,  that 
plaintiff  took  nothing  as  regards  these  sums 
under  the  transfer,  and  even  if  he  was  en- 
titled to  anything,  the  defendant  would  not  be 
liable  in  an  action  to  account  as  mandatory  or 
negotiorum  gestor  of  plaintiff.  2.  That  F.  D. 
and  E.  D..  having  acquired  an  interest  in  C. 
Z.  D.'s  share  after  the  transfer  of  their 
shares  to  plaintiff  in  1869,  plaintiff  could  not 
maintain  his  action  without  making  them  par- 
ties to  the  suit. — Qu(ere,  Were  the  transfers 
made  by  the  institutes  to  plaintiff  while  cura- 
tor, null  and  void  under  art.  1484,  C.  C? 
Dorion  v.  Dorioft,  xx.,  430. 

And  see  Account — Executors  and  Admin- 
istbatobs — Mandate  —  Principal  and 
Agent. 


NEWSPAPER. 

1.  Authority  to  publish  —  Corporation  pub- 
lisher and  proprietor  —  Deposit  of  affidavit 
or  affirmation  —  Newspaper  Act,  oO  Vict.  o. 
2S  (Mo».)]--By  50  Vicft.  c.  ^  s.  1  (Man.) 
no  person  shall  print  or  publish  a  newspaper 
until  an  affidavit  or  affirmation  made  and 
signed,  and  containing  such  matter  as  the  Act 
directs  has  been  deposited  with  the  protho- 
notary  of  the  Court  of  Queen's  Bench  or 
clerk  of  the  Crown  for  the  district  in  which 
the  newspaper  is  published ;  by  s.  2  such  affi- 
davit or  affirmation  shall  set  forth  the  real 
and  true  names,  &c.,  of  the  printer  or  publisher 
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of  the  newspaper  and  of  all  the  proprietors; 
by  8.  6,  if  the  number  of  publishers  does  not 
exceed  4  the  affidavit  or  affirmation  shall  be 
made  by  all,  and  if  they  exceed  4,  it  shall 
be  made  by  4  of  them ;  and  s.  5  provides  that 
the  affidavit  or  affirmation  may  be  taken  be- 
fore a  justice  of  the  peace  or  commissioner  for 
receiving  affidavits  to  be  used  in  the  Court  of 
Queen's  Bench.  Held,  1.  That  60  Vict.  c. 
^  contemplates,  and  its  provisions  apply  to, 
the  case  of  a  corporation  being  the  sole  pub- 
lisher and  proprietor  of  a  newspaper.  2.  That 
6.  2  is  complied  with  if  the  affidavit  or  affir- 
mation states  that  a  corporation  is  the  pro- 
prietor of  the  newspaper  and  prints  and  pub- 
lishes the  same.  Gwynne,  J.,  dissenting.  3. 
That  the  affidavit  or  affirmation,  in  case  the 
proprietor  is  a  corporation,  may  be  made  by 
the  managing  director. — ^Judgment  appealed 
from  (t$  Man.  L.  R.  578)  affirmed.  Aahdown 
V.  Manitoba  **  Free  Press  "  Co.,  xx.,  43. 

2.  Mining  late  —  Dominion  Lands  Act  — 
Publication  of  regulations  —  Renewal  of 
license  —  Payment  of  royalties  —  Voluntary 
payment— R.  iS.  C.  c.  54,  ss,  90,  91, 

See  Mines  and  Minerals,  13. 


NEW  TBIAL. 

1.  Accounts,  1. 

2.  Appeals,  2  14. 

3.  Criminal  Cases,  15-16. 

4.  Damages,  17-24. 

5.  DiscRETioNAftY  Ordebs,  25  30. 

6.  Evidence,  31-56. 

7.  Findings  of  Fact,  57-66. 

8.  Misdirection,  67  84. 

9.  Practice,  85-90. 
10.  Verdict,  91-97. 


1.  Accounts. 

1.  Taking  accounts  —  Jury  unable  to  deal 
with  questions  of  account  —  Misdirection.] — 
XUounsel  urged  that  the  jury  should  be  instruct- 
ed to  deal  with  accounts  between  the  parties, 
but  the  jury  stated  they  were  unable  to  do  so. 
Held,  that  the  accounts  should  have  been 
taken  in  order  properly  to  decide  the  case  and 
a  new  trial  was  ordered.  Griffith  v.  Boscovitz, 
xviii.,  718. 


2.  Appeals. 

2.  Appeal — Matter  of  discretion — Construc- 
tion of  38  Vict.  c.  11,  s.  22.]— Under  s.  22  of 
the  Rupreme  and  Exchequer  Courts  Act  no 
appeal  lies  from  the  judgment  of  a  court 
granting  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence, 
that  being  a  matter  of  discretion.  Boak  v. 
The  Merchants*  'Marine  Ins.  Co.,  i..  111. 

[See  Supreme  Court  Amendment  Act,  1880, 
s.  4,  and  the  H.  S.  C.  c.  135.  s.  24,  par.  (d) 
as  amended  by  54-55  Vict.  c.  25,  s.  2,  enacted 
since  above  decision.] 

3.  Discretion  -^—  New  trial  ordered  by  court 
beloto  —  Appeal.]  —  The  Supreme  Court  of 
Canada  will  not  hear  an  appeal  from  a  judg 


ment  ordering  a  new  trial  on  the  ground  that 
the  verdict  was  against  weight  of  evidence. 
Eureka  Woollen  Mills  Co.  v.  Moss,  xi.,  91. 

4.  Order  for  new  trial  —  Questions  of  law 
and  fact  —  Insurable  interest  —  Discretion  to 
hear  appeal.]  —  Where  the  order  for  a  new 
trial  in  the  court  below  has  been  made  upon 
both  questions  of  law  and  fact,  the  Supreme 
Court  will  hear  an  appeal.  Howard  v.  Lan- 
cashire  Ins.  Co.,  xi.,  02. 

5.  Order  for  new  trial — Final  judgment — 
Apnellate  jurisdiction.]  —  There  is  no  appeal 
under  the  provisions  of  the  Supreme  Court 
Act  from  a  judgment  (after  amendment  of 
the  pleadings  and  a  new  cause  of  action  being 
set  up)  ordering  a  new  trial  which  is  not,  in 
such  a  case,  a  final  judgment  nor  otherwise 
within  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  Canada.  Canadian  Pacific 
Ry.  Co.  V.  Cobban  Mfg.  Co.,  xxii.,  132. 

6.  Appellate  jurisdiction  in  cases  of  new 
trial — Questions  of  law.]  — It  was  contended 
that  the  circumstances  were  stronger  than  in 
Eureka  Woollen  MUls  Co.  v.  Moss  (11  Can.  S. 
C.  R.  91),  (No.  3,  ante),  and  that  the  dis- 
cretion of  two  courts  below  in  favour  of  a  new 
trial  should  not  be  interfered  with,  although 
there  was  no  objection  to  the  jurisdiction 
taken  in  the  respondent's  factum.  The  judg- 
ment appealed  from  held  that  there  bad 
been  no  misdirection  but  that  the  circum- 
stances were  peculiar  and  the  discretion  of 
the  Divisional  Court  ordering  a  new  trial 
ought  not  to  be  interfered  with.  Held. 
that  as  the  judgment  appealed  from  did 
not  proceed  on  the  ground  that  theie  had  been 
misdirection  on  a  point  of  law,  there  could  be 
no  appeal  to  the  Supreme  Court.  As  the  appeal 
was  quashed  for  want  of  jurisdiction,  only 
costs  as'  of  a  motion  to  quash  were  allowed. 
O'l^ullivan  v.  Lake,  xvi.,  636. 

7.  Order  [or  new  trial — Judgment  on  mo- 
tion— N on- jury  oases.] — Section  24  (d)  of  R. 
S.  C.  c.  135,  allowing  appeals  to  the  Supreme 
Court  "  from  the  judgment  on  a  motion  for  a 
new  trial  upon  the  ground  that  the  judge  has 
not  ruled  according  to  law,"  applies  to  jury 
cases  only.  Halifax  Street  Ry.  Co.  v.  Joyce, 
xvii.,  709. 

8.  Contract  —  Collateral  agreement — Ques- 
tions  for  jury — Verdict — New  trial- — Duty  of 
appellate  court.] — Whether  or  not  a  memoran- 
dum of  agreement  set  up  by  the  defendant  as 
containing  the  only  contract  between  the  par- 
ties was  intended  to  settle  the  contract  in 
whole  or  in  part  is  a  question  for  the  jury. 
The  onus  of  shewing  that  it  contained  all  the 

'  terms  of  the  contract  is  upon  the  party  pro- 
ducing it.  In  such  a  case  oral  testimony  is 
admissible  on  behalf  of  both  parties.     A  ver- 

I  diet  based  upon  the  appreciation  of  the  evi- 
dence in  such  a  case  ought  not  to  be  inter- 

!  fered  with  by  an  appellate  court.     Peters  v. 

,  Hamilton,  Cass.  Dig.   (2  ed.)  763. 


9.  Jurisdiction  of  appellate  court — Entering 
new  verdict— 37  Vict.  c.  7,  ss.  32,  33  (Ont.)  — 
38  Vict.  c.  11,  ss.  20,  22,  38  (D.) 

See  Appeal,  130. 

10.  Insufficient  findings  of  jury — Ord^  for 
new  trial — Final  judgment. 

See  Appeal,  172. 
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11.  Appeal — JurUdiction  —  Crimindl  law — 
Tke  Criminal  Code,  1892,  88.  74^750  —  Con- 
struotion  of  8taiute — 55  d  56  Vict.  o.  29,  «.  7^2. 

See  Appeal,  118. 

12.  Appeal  from  order  for  new  trial — Jurit- 
diction — Final  judgment. 

See  No.  5,  ante, 

13.  Special  leave  to  appeal — Jurisdiction — 
•*  Judge  of  court  appealed  from  " — R.  S.  C. 
c.  135,  8.  Jfi — Construction  of  statute. 

See  Appeal,  836. 

14.  Libel  —  Question  of  privilege — Proof 
of  malice— improper  admission  of  evidence — 
Misdirection — Power  to  grant  new  trial  on  ap- 
peal— N.  S.  Judicature  Act. 

See  No.  40,  infra. 


3.  Criminal  Cases. 

15.  Criminal  prosecution — New  trial — Jur- 
isdiction of  Provincial  Court  —  Discharge  of 
prisoner  ordered  by  Supreme  Court.] — ^In  a 
criminal  case  reserved  the  Court  of  Queen's 
Bench  (Crown  side),  deferred  pronouncing 
judgment  on  the  verdict  against  the  prisoner, 
t>eing  in  doubt  as  to  the  legality  of  the  admis- 
sion of  certain  evidence,  and  ordered  a  new 
trial.  This  order  was  affirmed  by  the  judg- 
ment appealed  from.  Held,  that  32  &  33  Vict. 
c.  29,  repealed  so  much  of  C.  S.  L.  C.  c.  77, 
as  would  authorize  any  court  in  the  Province 
of  Quebec  to  order  new  trials  in  criminal  cases, 
and  since  that  Act  and  33  Vict.  c.  26,  repeal- 
ing C.  S.  L.  C.  c.  77,  s.  63,  the  Court  of 
Queen's  Bench  in  that  province  has  no  power 
to  grant  new  trials  in  such  cases.  Thereupon 
the  Supreme  Court  of  Canada,  in  exercise  of 
its  appellate  jurisdiction,  rendered  the  judg- 
ment which  ought  to  have  been  given  in  Ihe 
court  appealed  from  and  ordered  that  the 
prisoner  should  be  discharged  from  custody. 
The  Queen  v.  Laliberti,  i.,  117. 

15c.  Order  for  new  trial — Sections  7^  to 
750,  Criminal  Code — Appeal — Jurisdiction  of 
Supreme  Court  of  Canada. 

See  Appeal,  118. 

16.  Canada  Evidence  Act,  189S — Husband 
and  wife  —  Competency  of  witnesses — Privi- 
lege— Admission  of  evidence. 

See  Criminal  Law,  25. 


4.  Damages. 

17.  Breach  of  contract — Dismissal — Notice  \ 
— Master  and  servant — Evidence — Measure  of 
damages.] — ^The  plaintiff  was  master  of  a  ship 
owned  by  the  company,  plaintiff  being  one  of 
the  largest  shareholders.  Plaintiff's  contract 
was  to  supply  the  ship  with  men  and  provi- 
sions for  passengers  and  crew,  and  sail  her  as 
commander  for  a  monthly  salary.  The  ship 
had  been  accustomed  to  remain  at  St  Pierre 
48  hours,  but  the  time  was  lengthened  to  60 
hours  by  the  company,  yet  the  plaintiff  insisted 
on  remaining  only  48  hours,  against  the  ex- 
press directions  of  the  company's  agents  at  St. 
Pierre,  and  was  otherwise  disobedient  to  the 
agents,  in  consequence  of  which  he  was,  with- 
out prior  notice,  dismissed  from  service.     The 


trial  judge  considering  that  the  plaintiff  was 
not  a  master  in  the  ordinary  sense,  held  that 
he  had  been  wrongfully  dismissed  and  found  a 
verdict  for  $2,000.  A  rule  nisi  was  made  abso- 
lute by  the  full  court  for  a  new  trial.  Held, 
affirming  the  judgment  appealed  from  (2  Kuss. 
&  Geld.  54),  1st.  That  even  if  the  dismissal 
had  been  wrongful,  the  damages  were  exces- 
sive and  the  case  should  go  back  for  a  new 
trial  on  that  ground.  2nd.  Per  liitchie,  C.J., 
and  Foumier  and  Gwynne,  JJ.,  that  the  fact 
of  the  master  being  a  shareholder  in  the  cor- 
poration owning  the  vessel,  had  no  bearing  on 
the  case,  and  that  it  was  proi)er  to  grant  a 
new  trial  upon  the  question  as  to  whether  or 
not  the  plaintiff  so  acted  as  to  justify  his  dis- 
missal. Guilford  v.  Anglo-French  SS.  Co.,  ix., 
3U3. 

18.  Improper  rejection  of  evidence — Exces- 
sive damages — New  grounds  on  appeal.] — On 
motion  for  new  trial  on  grounds  of  excessive 
damages,  &c.,  the  verdict  was  sustained.  The 
Supreme  Court  affirmed  the  decision,  Gwynne, 
J.,  dissenting,  although  the  amount  of  damages 
found  was  unsatisfactory.  Hoyal  Ins.  Co.  v. 
Duffus,  xviii.,  711. 

See  Evidence,  13. 

19.  Repair  of  streets — Damages — Evidence 
— Special  injury — Verdict.] — The  proprietor 
of  an  omnibus  line  ran  coaches  through  some 
of  the  principal  streets  of  Ualifax  under 
license  from  the  corporation.  Owing  to  the 
want  of  repair  on  some  of  the  streets,  and  the 
accumulation  of  snow  and  ice,  the  conveyances 
could  not  be  run  according  to  time  table,  and 
there  was  a  falling  off  in  the  number  of  pas- 
sengers ;  moreover,  some  of  the  horses  were  in-  • 
jured  and  vehicles  broken  or  damaged  by  the 
rough  state  of  the  streets.  Held,  Ritchie,  C.J., 
dissenting,  that  it  was  the  duty  of  the  cforpor- 
ation  to  keep  the  streets  in  good  repair ;  and 
(Gwynne,  J.,  dissenting),  that  the  plaintiff 
was  entitled  to  retain  his  verdict,  having  prov- 
ed special  injury,  and  the  damages  awarded  not 
being  too  remote  nor  excessive.  Judgment  ap- 
pealed from  (4  R.  &  G.  371)  affirmed.  City 
of  Halifax  v.  Walker,  Cass.  Dig.  (2  ed.)  175. 

20.  Misdirection  —  Verdict — Proceedings  at 
trial--Questions  reserved  —  Defective  state  of 

Sublic  bridge  —  Liability  of  municipality  — 
damages — New  trial — Practice.] — Action  for 
damages  for  injury  from  falling  over  a  bridge 
at  the  time  very  much  out  of  repair,  about 
twenty  feet  of  tie  railing  on  one  side  having 
fallen  away.  One  of  the  standing  committees 
of  the  munidpal  council  was  a  committee  on 
roads  and  bridges,  whose  duty  was  to  report 
to  regular  meetings  of  council  the  state  of  the 
roads  and  bridges  in  the  county.  There  was 
no  evidence  as  to  whether  or  not  the  bridge 
was  much  used  as  a  thoroughfare  or  otherwise. 
The  only  question  submitted  to  the  jury  was 
as  to  amount  of  damages.  The  judge  charged 
'*  that  the  accident  which  had  occurred  to 
plaintiff  was  a  most  disastrous  one,  resulting 
from  the  undoubted  negligence  of  those  on 
whom  the  duty  lay  of  keeping  the  bridge  in  a 
safe  condition,  and  that  the  liability  of  defend- 
ant was  a  matter  of  law  which  he  would  re- 
serve for  the  full  court." — The  jury  found  for 
plaintiff  for  $3,000,  and  defendant  failed  to 
obtain  a  new  trial  on  grounds  which  did  not 
include  misdirection,  the  court  below  being 
equally  divided,  Rigby  and  Weatherbe,  JJ.,  of 
opinion  that  defendant's  counsel  had  agreed 
in  the  view  propounded  by  the  judge  at  the 
trial,  and  had  requested   the  court  to  deter- 
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mine  the  question  of  law  first,  as  if  the  issue 
of  negligence  had  been  found  against  defend- 
ant, upon  sufficient  evidence  and  under  a  pro- 
per charge,  considered  the  case  disposed  of  by 
City  of  Halifaw  v.  Walker  (Cass.  Dig.  (2  ed.) 
175;  No.  19,  ante)  and  McQuarry  v.  Munioi' 
pality  of  8t.  Mary's  (5  R.  &  G.  493.)— Mo 
Donald,  G.J.,  and  Thompson,  J.,  held  that  the 
reservation  at  the  trial  was  a  reservation  for 
the  opinion  of  the  court  of  a  mixed  question 
of  law  and  fact,  and  they  not  only  doubted 
their  power  to  draw  inferences  of  fact  at  all, 
but  were  unable  to  draw  the  inference  of  negli- 
gence, the  evidence  being  silent  on  material 
points,  such  as  whether  the  bridge  was  much 
or  little  travelled,  and  whether  the  alleged  de- 
fect ever  came  to  the  knowledge  of  the  county 
officers.  Held,  affirming  the  judgment  appeal- 
ed from  (6  R.  &  G.  549),  Strong,  J.,  dissent- 
ing, that  the  plaintiff  was  entitled  to  retain 
his  verdict. — Per  Strong,  J.,  dissenting,  that 
there  was  not  sufficient  evidence  of  negligence 
to  warrant  the  verdict,  and  the  case  reserved 
for  the  court  Being  on  questions  of  fact  as 
well  as  of  law,  a  new  trial  might  have  been 
ordered  notwithstanding  the  objection  was 
not  taken  either  at  the  trial  or  in  the  rule 
n%9i.  Municipality  of  Colchester  v.  Watson, 
Cass.  Dig.   (2  ed.)  175. 

21.  Discretionary  order — Excessive  damages 
— Costs.] — Plaintiff  declared  on  a  special  (ton- 
tract  for  the  sale  of  a  vessel  to  defendant, 
averring  performance  of  all  conditions  nece»- 
sary  to  entitle  him  to  payment  of  the  price, 
and  assigning,  as  a  breach,  non-payment  by 
defendant.     The  plaintiff  further  declared  on 

.the  common  counts. — Defendant  pleaded  non- 
assumpsit,  non-delivery  of  the  vessel,  payment 
and  set-off. — ^The  cause  was  tried  with  a  jury 
who  found  a  verdict  for  plaintiff  for  $3,000. 
A  rule  nisi  to  set  aside  this  verdict  was  made 
absolute  by  the  Supreme  Gourt  of  Nova  Scotia 
on  the  ground  that  the  damages  were  exces- 
sive, observing  that  it  was  unnecessary  to  de- 
cide whether  the  verdict  was  objectionable  on 
other  grounds. — On  appeal  prior  to  R.  S.  G. 
c.  135,  s.  24  id)  as  amended  by  54  &  55  Vict 
c.  25,  Beld,  on  motion  to  quash.  Henry,  J., 
duhitante,  that  the  judgment  ordering  a  new 
trial  on  the  ground  of  excessive  damages  pro- 
ceeded upon  matter  of  discretion  only,  and 
that  such  judgment  was  not  appealable. — Ap- 
peal quashed  with  the  general  Costs  of  appeal 
to  hearing.  By  fiat  of  Taschereau,  J.,  a  coun- 
sel fee  of  $50  on  motion  was  taxed.  McOotoan 
V.  Mockler,  13th  October  1879 ;  Cass.  Dig.  (2 
ed.)  421;  Cass.  Prac.  {i  ed.)  81,  82. 

22.  Excessive  damages — Discretionary  order 
— Reduction  of  verdict  or  new  trial. — Publica- 
tion in  newspaper  —  Defamatory  plea — Inci- 
dental demand  —  Excessive  damages — Reduc- 
tion of  verdict — New  trial.] — Damages  were 
assessed  by  a  jury  at  $6,000  for  a  newspaper 
libel  and  $4,000  additional  on  a  further  libel 
contained  in  a  defamatory  plea.  Held,  on  ap- 
peal from  the  Court  of  Queen's  Bench  (M.  L, 
R.  4  Q.  B.  84),  that  the  damages  were  exces- 
sive ;  that  they  should  be  reduced  to  a  total  of 
$6,000,  and  in  the  event  of  plaintiff's  refusal 
to  accept  a  reduced  verdict  for  that  amount  a 
new  trial  should  be  allowed.  Mail  Printing 
Co.  V.  Laflamme,  Cass.  Dig.  (2  ed.)  493. 


23.  Action  for  negligence  —  Excessive  dam- 
ages— Finding  of  jury.] — An  order  for  a  new 
trial  was  amrmed,  on  appeal,  for  grounds, 
amongst  others,  that  the  damages  were  exces- 


sive under  the  evidence.     York  v.  Canada  At- 
lantic Ry.  Co,,  xxii.,  167. 

8ee  Neouqence,  15. 

24.  Negligence  —  Taking  damp  grain  into 
elevator — Responsibility — OenertU  assessment 
of  damages, 

8ee  Wabehouseman,  3. 

24a.  Reduction  of  damages — Evidence — Dis- 
cretionary order. 

See  No.  27,  infra. 


5.   DlSCBETIOKABT    OBDEBS. 

25.  Discretion  of  court  below  —  Verdict 
against  weight  of  evidence — Appeal.] — ^Where 
the  court  below  in  exercise  of  its  discretion  has 
ordered  a  new  trial  on  the  ground  that  the  ver- 
dict is  against  the  weight  of  evidence,  the  Su- 
preme Gourt  will  not  hear  an  appeal.  Eureka 
Woollen  Mills  Co.  v.  Moss,  xi.,  91. 

26.  Nonsuit — Proceedings  at  trial — Rule  to 
set  aside  the  nonsuit  and  for  new  trial — Dis- 
cretionary order.] — A  rule  to  set  aside  a  non- 
suit and  for  a  new  trial  was  discharged  on 
the  ground  that  the  nonsuit  was  voluntary. 
The  trial  judge's  notes  shewed  that  the  non- 
suit was  moved  for,  plaintiff's  counsel  replied 
and  judgment  of  nonsuit  was  entered,  the 
judge  stating,  however,  that  he  believed  the 
understanding  to  be  that  the  nonsuit  should 
be  entered  Held,  that,  as  there  "was  doubt 
as  to  what  took  place  at  the  trial,  the  parties 
were  entitled  to  the  benefit  of  that  doubt,  and 
that  the  rule  to  set  aside  the  nonsuit  should 
be  made  absolute.  Levy  v.  Halifax  and  Cape 
Breton  Ry.  and  Coal  Co.,  Cass.  Dig.  (2  ed.) 
579. 

27.  Evidence  as  to  damages — Discretionaru 
order.] — In  a  case  where  the  evidence  shewed 
definitely  what  damages  had  been  sustained 
and  where  there  appeared  to  be  no  good  rea- 
son for  remitting  the  case  back  to  the  trial 
court  to  take  further  evidence  the  Supreme 
Gourt  of  Canada,  in  reversing  the  judgment 
appealed  from,  refrained  from  ordering  a  new 
trial  but  directed  that  the  damages  as  found 
by  the  trial  judge  should  be  reduced  to  the 
amount  proved  in  respect  of  certain  goods 
wrongfully  converted.  Armour,  J.,  was,  how- 
ever, of  opinion  that  the  judgment  of  the  trial 
judge  ought  to  have  been  restored.  Wilson  v. 
Canadian  Development  Co.,  xxxiii.,  432. 

The  Privy  Coundl  refused  leave  for  an  ap- 
peal, July,  1903. 

28.  Discretion  —  Question  of  law — Costs — 
Jurisdiction. 

See  No.  2,  ante. 

29.  Excessive  damages — Discretionary  order 
— Reduction  of  verdict  or  new  trial. 

See  Libel,  5. 

30.  Municipal  corporation — Construction  of 
sidewalk — Trespass — Action  en  bornage — Peti- 
tory action — Amendment  of  pleadings — Prac- 
tice— Ceasing  litigation — R.  S.  C.  c.  135,  s.  65. 

See  PBAonc5E  of  Supbeme  Goubt,  6. 
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6.  Evidence. 

31.  Sale  of  machinery  —  Knowledge  of  de- 
fects— Prom%»sory  note — Failure  of  oonaidera- 
iion,] — ^Action  on  promissory  note.  Defence, 
that  note  was  given  in  payment  of  a  machine 
for  x>oli8hing  wood,  which  machine  did  not  do 
the  work  it  was  represented  to  do.  The  ma- 
chine had  been  used  for  some  time  in  connec- 
tion with  building  cars,  and  evidence  for  de- 
fendant went  to  prove  that  the  work  was  un- 
der the  control  of  a  contractor  with  defend- 
ant; that  before  the  machine  could  be  used  a 
fan  had  to  be  attached  to  keep  off  the  dust; 
that  it  spoiled  the  boards  on  which  it  was 
used;  ano  that  the  contractor  did  not  inform 
the  defendant  as  to  the  defects  and  he  knew 
nothing  of  them  until  the  case  came  on  for 
trial.  It  appealed,  however,  that  the  general 
superintendent  of  defendant's  business  watched 
the  progress  of  the  work  in  which  the  madiine 
was  used  and  inspected  all  the  cars  before 
they  were  delivered.  The  jury  found  a  verdict 
for  plaintitts  and  a  new  trial  was  refused,  ihe 
Supreme  Court  (N.  B.)  holding  that  defend- 
ant must  be  held  to  be  affected  with  the  con- 
tractor's knowledge  or,  at  ail  events,  that  the 
superintendent  was  in  a  position  to  know  if 
the  machine  did  not  work  properly.  Held, 
that  the  new  trial  was  properly  refused.  Es- 
9on  V.  McGregor,  X2.,  176. 

32.  Ship's  disbursements  ^—  Freight  halanoe 
— ^^otice  to  owner  —  Guarantee  on  delay  of 
proceedings — Misrepresentation — Defence  un- 
der plea  of  fraud — Evidence.} — On  a  ship  un- 
der charter  being  loaded  £173  was  due  the 
charterer  for  difference  between  actual  freight 
and  that  specified  in  the  charter  party  and, 
as  agreed,  a  bill  for  that  amount  was  drawn 
by  the  master  on  the  agents  of  the  ship^and, 
also,  a  bill  of  £735  for  disbursements.  These 
bills  not  being  paid  at  maturity  notice  of  dis- 
honour was  given  to  V.,  managing  owner,  who 
sent  his  son  to  solicitors,  who  held  the  bills  for 
collection  to  request  that  the  matter  should 
stand  o\er  until  the  ship  arrived  at  St.  John, 
where  V.  lived.  This  was  acceded  to  and  V. 
signed  an  agreement  in  the  form  of  a  letter 
addressed  to  the  solicitors,  in  which,  after 
asking  them  to  delay  proceedings  on  the  draft 
for  £735  he  guaranteed,  on  the  vessel's  arrival 
or  in  case  of  her  loss,  payment  of  the  draft 
and  charges  and  also  payment  of  the  draft  for 
£173  and  charges.  On  the  vessel's  arrival  he 
refused  to  pay  the  smaller  draft  and  to  an  ac- 
tion on  his  guarantee,  pleaded  payment  and 
that  he  was  induced  to  sign  the  same  by  fraud 
and  misrepresentation.  By  order  of  a  Judge 
the  pleas  of  payment  were  struck  out. — On 
the  trial  the  son  of  V.  who  had  interviewed 
the  solicitors  swore  that  they  told  him  that 
both  bills  were  for  disbursements,  but  it  did 
not  clearly  appear  that  he  repeated  this  to  his 
father.  V.  contradicted  his  son  and  stated 
that  he  knew  that  the  smaller  bill  was  for  dif- 
ference in  freight,  and  there  was  other  evi- 
dence to  the  same  effect.  His  counsel  sought 
to  get  rid  of  the  effect  of  V.'s  evidence  by 
shewing  that  from  age  and  infirmity  he  was 
incapable  of  remembering  the  circumstances, 
bat  a  verdict  was  given  against  him.  It  was 
admitted  that  if  there  had  been  any  misrepre- 
sentation by  the  solicitors,  it  was  innocent 
misrepresentation  only.  Held,  affirming  the 
judgment  appealed  from  (28  N.  B.  Rep.  364), 
that  the  defence  of  misrepresentation  set  up 
was  not  available  to  V.  under  the  plea  of 
fraud,  and,  therefore,  was  not  pleaded ;  that  if 
available  without  plea,   it  was  not   proved; 


that  nothing  could  be  gained  by  ordering  an- 
other  trial  as  V.  having  died,  his  evidence 
would  have  to  be  read  to  the  jury  who,  in 
view  of  his  statement  that  he  knew  the  bill 
was  not  for  disbursements,  could  not  do  other- 
wise than  find  a  verdict  against  him.  Held, 
further,  that  the  delay  asked  for  by  V.  was 
sufficient  consideration  to  make  him  liable  on 
his  guarantee,  even  assuming  that  he  would 
not  have  been  originally  liable  as  owner  of  the 
ship.     Vaughan  v.  Richardson,  xxi.,  359. 

33.  Libel — Justification  —  Fair  comment — 
Public  affairs  —  Pleading  —  Rejection  of  evi- 
dence— General  verdict  —  Disregard  of  mate- 
ridl  question.] — ^Action  for  libel  in  a  news- 
paper article  respecting  legislation.  The  in- 
nuendo alleged  by  plaintiff  (Attorney  General 
of  Manitoba  when  such  legislation  vas  enact- 
ed), was  that  the  article  charged  nim  with 
personal  dishonesty.  Pleas  **  not  guilty  "  and 
that  the  article  was  fair  comment  on  a  public 
matter.  Defendant  put  in  evidence,  under  ob- 
jection, to  prove  the  charge  of  personal  dis- 
honesty, and  evidence  in  rebuttal  was  tendered 
by  plaintiff  and  rejected.  Questions  were  put 
to  the  jury  requiring  them  to  find  whether  or 
not  the  words  bore  the  construction  claimed 
by  the  innuendo  or  were  fair  comment  on  the 
subject  matter  of  the  article;  the  jury  found 
generally  for  the  defendant  and,  in  answer  to 
the  trial  judge,  who  asked  if  they  found  that 
the  publication  bore  the  meaning  ascribed  to 
it  by  the  plaintiff,  the  foreman  said:  "We 
did  not  consider  that  at  all."  On  appeal  from 
an  order  for  a  new  trial.  Held,  affirming  the 
judgment  appealed  from  (8  Man.  L.  R.  50), 
that  defendant  not  having  pleaded  the  truth 
of  the  charge  in  justification,  evidence  to  es- 
tablish it  should  not  have  been  received,  but 
as  it  had  been  received  evidence  in  rebuttal 
was  improperly  rejected;  the  general  finding 
for  the  defendants  was  not  sufficient  in  view 
of  the  fact  that  the  jury  stated  that  they  had 
not  considered  the  material  question,  namely, 
the  charge  of  personal  dishonesty;  for  these 
reasons  a  new  trial  was  properly  granted. 
Manitoba  Free  Press  Co.  v.  Martin,  xxi.,  518. 

34.  Malicious  prosecution — Reasonable  and 
probable  cause  —  Inferences  —  Function*  of 
judge — Nonsuit.] — In  an  action  for  malicious 
prosecution,  the  existence  or  non-existence  of 
reasonable  and  probable  cauke  is  to  be  decided 
by  the  judge  and  not  the  jury. — A.,  staff  inspec- 
tor of  police,  laid  an  information  charging  M. 
with  keeping  a  house  of  ill-fame.  In  laying  the 
information,  he  acted  on  a  statement  made  to 
him  by  D.,  a  frequenter  of  the  house,  suffi- 
cient, if  true,  to  prove  the  charge.  A  warrant 
issued,  M.  was  arrested  a!nd  brought  before 
the  magistrate,  who,  after  hearing  the  evi- 
dence, dismissed  the  charge. — The  action  was 
tried  three  times,  each  trial  resulting  in  a 
nonsuit,  which  was  set  aside  and  a  new  trial 
ordered.  From  the  judgment  ordering  the 
third  new  trial  A.  appealed,  and,  the  judges 
being  equally  divided,  the  order  stood.  On 
this  last  trial  it  was  shewn  that  A.  had  re- 
quested the  inspector  for  the  division  in  which 
M.'s  house  was  situate  to  inquire  about  it.  and 
that,  after  the  information,  the  inspector  re- 
ported that  there  were  frequent  rows  in  the 
house,  but  he  thought  there  was  nothing  in  the 
charge.  The  trial  judge  held  that  want  of 
reasonable  and  probable  cause  was  not  shewn 
and  withdrew  the  case  from  the  jury.  The  Di- 
visional Oourt  held  that  he  should  have  asked 
the  jury  to  find  on  the  fact  of  A.'s  belief  in 
the  statement  on  which  he  acted  in  bringing 
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the  charge.  Held,  Taschereau,  J.,  dissenting, 
that  A.  was  justified  in  acting  on  the  state- 
ment, and,  the  facts  not  being  in  dispute,  there 
was  nothing  to  leave  to  the  jury  and  the  trial 
judge  rightly  held  that  no  want  of  reasonable 
and  probable  clause  had  been  shewn.  Lister  v. 
Ferryman  (L.  R.  4  H.  L.  521)  followed; 
Abraih  v.  ^ orth-Eastern  Ry.  Co,  (11  App.. 
Cas.  247)  considered.  Archibald  v.  McLaren. 
xxi.,  588. 

35.  Evidence  for  jury — Improper  admission 
of  evidence — Withdrawal  of  evidence  from  jury 
— Practice.]  —  Plaintiff  was  the  licensee  of 
Crown  lauds  to  cut  timber  and  logs  thereon. 
The  licenses  did  not  mention  boundaries,  but 
limits  were  described  as  ( 1 )  "  No.  192  east 
half  block  176  Muzeral  Brook,  containing 
three  squ^e  miles,"  and  (2)  "  South  of  main 
S.  W.  Miramichi  River,  Is.  east  quarter  of 
block  42.  and  the  southern  1^  miles  of  block 
41."  Plaintiff  endeavoured  by  the  testimony 
of  B.  and  F.  to  identify  lands  alleged  to  be 
included  in  these  licenses,  and  in  their  evi- 
dence and  that  of  Flynn  proved  that  logs  had 
been  cut  upon  these  blocks  by  two  parties, 
respectively  named  S.  and  K..  and  on  the  trial 
the  plaintiff  offered  to  prove  the  statements 
of  these  two  parties  and  admissions  made  Dy 
them.  Defendant's  counsel  objected  to  these 
statements  as  no  evidence  against  the  defend- 
ant, and  the  Chief  Justice  only  admitted  it 
on  the  plaintiff's  counsel  undertaking  to  con- 
nect the  defendant  with  the  parties.  This  he 
failed  to  do,  but  called  C,  an  agent  of  the 
plaintiff,  to  depose  as  to  certain  statements 
of  the  defendant.  Plaintiil's  counsel  address- 
ed the  jury  upon  the  whole  evidence,  comment- 
ing upon  all  the  facts,  but  the  Chief  Justice 
in  charging  the  jury  said  that  if  the  case 
rested  on  the  evidence  of  B.,  he  was  of  opinion 
that  the  plaintiff  failed  to  make  out  his  case, 
and  also  stated  his  opinion  that  the  declara- 
tions of  S.  and  K.  were  not  evidence  against 
defendant,  and  that  the  plaintiff's  case  must 
depend  upon  the  conversations  between  C.  and 
defendant  respecting  the  lo|fs.  The  jury  found 
a  verdict  for  the  nlaintiff  for  $905. — ^A  rule 
nisi  for  a  new  trial  was  discharged  under  au- 
thority of  WHmot  V.  Vanwart  (1  P.  &  B. 
496),  holding  that  when  evidence,  improperly 
received,  has  been  withdrawn  by  the  judge 
from  the  Consideration  of  the  jury,  the  impro- 
per admission  is  not  a  ground  for  a  new  trial. 
— Held,  that  the  new  trial  was  properly  re- 
fused on  the  ground  of  the  improper  admission 
of  evidence ;  the  plaintiff  having  failed  to  con- 
nect the  statements  of  S.  and  K.  with  the  de- 
fendant, such  evidence  was  properly  and  suffi- 
ciently withdrawn  from  the  jury.  But  as  re- 
gards C.'s  evidence  there  was  not  sufficient  to 
go  to  the  jury,  and  the  Chief  Justice  should 
have  left  nothing  to  the  jury.  On  this  ground 
the  rule  nvti  for  a  new  trial  should  be  made 
absolute.  Judgment  appealed  from  (3  P.  & 
B.  597)  reversed.  {SnotcbaU  v.  IStewart,  Cass. 
Dig.  (2  ed.)  570. 

36.  Trespass — Description  of  lands — Metes 
end  bounds  —  Preponderance  of  evidence.] — 
Action  of  trespass  and  trover.  The  declara- 
tion alleged  a  trespass  on  lands  claimed  by  the 
plaintiff,  and  had  a  count  in  trover  and  a 
count  for  the  trespass  to  personal  property. 
The  pleas  traversed  the  allegations  of  trespass 
and  conversion,  and  the  allegations  as  to  pro- 
perty in  the  plaintiff,  and  justified  by  title  in 
some  of  the  defendants. — The  place  of  begin- 
ning in  the  plaintiff's  grant  was  identified  and 


the  description  then  read  "running  south  52 
chains  to  a  large  pine  tree  marked  '  J.  6.,'  and 
then  west,"~^.  To  reach  the  locus  the  line 
should  be  extended  about  50  chains  more.  To 
that  increased  distance  the  surveyor's  line  on 
the  ground  extended,  but  there  was  no  pine 
tree  so  marked  either  at  the  distance  expressed 
in  the  description,  or  at  the  end  of  the  sur- 
veyor's line.  At  the  latter  point,  however,  a 
spruce  tree  was  marked  '*  H.  G."  ancl  "  J.  G." 
The  plan  attached  to  the  grant  represented  the 
lot  as  a  different  shape  from  that  claimed,  and 
the  area  expressed  in  the  grant  was  inconsist- 
ent with  plaintitf's  contention. —  The  jury 
found  a  verdict  for  plaintiff,  which  verdict 
was  set  aside  by  the  court  en  banc.  Held,  af- 
firming the  judgment  appealed  from  (5  Russ. 
&  Geld.  431),  that  there  was  evidence  for  the 
jury  that  the  lire  claimed  by  plaintiff  was  the 
western  line  of  his  grant  The  case,  however, 
was  not  so  clear  as  to  justify  the  court  in  re- 
versing the  decision  of  the  court  below,  come 
to  on  a  review  of  the  evidence,  but  was  a  pro- 
per case  for  further  consideration  on  a  new 
trial.  (Henry,  J.,  dissenting).  Gates  v. 
Davidson,  Cass.  Dig.  (2  ed.)  847. 

37.  New  trial — Improper  reception  and  re- 
jection of  evidence — Nominal  damages.] — The 
appeals  were  from  two  decisions  in  favour  of 
the  respondent  C,  who  brought  his  action  for 
the  price  of  timber  supplied  to  8.,  under  a 
written  agreement.  jS.  defended  on  the  ground 
that  the  timber  was  not  of  the  quality  con- 
tracted for.  The  plaintiff  obtained  a  verdict 
and  a  new  trial  was  moved  for  on  a  great 
number  of  grounds,  only  two  of  which  were 
relied  on  in  argument.  ITie  rule  for  a  new 
trial  was  made  absolute  unless  the  plaintiff 
filed  a  consent  to  his  verdict  being  reduced, 
and  such  consent  being  filed  the  rule  was  dis- 
charged and  the  verdict  stood  for  the  reduced 
amount. — Another  action  was  brought  by  S. 
against  C.  for  damages  in  not  supplying  tim- 
ber up  to  the  standard  the  contract  required. 
In  this  action  a  verdict  was  given  for  the  de- 
fendant, and  a  new  trial  was  moved  for,  the 
main  ground  urged  being  that  plaintiff  was 
entitled  to  nominal  damages  at  least.  The 
court  was  of  opinion  that  the  plaintiff  was 
entitled  to  nominal  damages,  but  refused  a 
new  trial  to  enable  him  to  have  a  verdict 
therefor.  (31  N.  B.  Rep.  250,  265).— Both 
appeals  were  dismissed,  the  Supreme  Court 
being  of  opinion  that  the  objections  to  the 
verdicts  for  improper  reception  and  rejection 
of  evidence  were  properly  overruled  by  the 
court  below  and  the  new  trial  to  enable  S.  to 
recover  nominal  damaged  was  properly  re- 
fused.    Scammel  v.  Clarke,  xxiii.,  307. 

38.  Findings  of  jury — Answers  to  questions 
— New  trial — Negligence — Railway  company 
— Act  of  incorporation — Change  of  name.] — 
Where  it  appeared  on  the  argument  before  the 
Supreme  Court  of  Canada,  that  the  jury  had 
not  properly  answered  some  of  the  questions 
submitted  to  them  at  the  trial,  a  new  trial 
was  ordered.  Fudsey  v.  Dominion  Atlantic 
Ry.  Co.,  XXV.,  (591. 

Note. — In  other  respects  the  judgment  ap- 
pealed from  (27  N.  S.  itep.  498)  was  affirmed  ; 
See  JuBY,  3. 

39.  Libel  —  Privileged  communication  — 
Malice — Charge  to  jury — Evidence — Unfriend- 
liness.}— On  the  trial  of  an  action  claiming 
damages  for  a  libel  alle^ped  to  be  contained  in 
a  privileged  communication  the  judge  charged 
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the  jury  as  to  privilege  and  added  '*  if  the  de- 
fendant made  the  communication  bond  fide, 
believing  it  to  be  true,  and  the  privilege  exist- 
ed that  I  have  endeavoured  to  explain,  then 
there  would  be  no  action  against  him."  Held, 
that  plaintiff  was  entitled  to  a  more  explicit 
statement  of  the  law  on  a  point  directly  af- 
fecting the  proof  of  an  issue  the  burden  of 
which  was  upon  him.  —  One  portion  of  the 
communication  containing  the  alleged  libel 
might  be  read  as  importing  a  grave  charge 
against  the  plaintiff  or  as  an  innocuous  state- 
ment of  fact.  Held,  that,  as  to  prove  malice 
the  writer's  knowledge  of  the  falsity  of  the 
fact  was  the  material  point,  the  sense  in  which 
he  may  have  used  the  words  was  the  govern- 
ing consideration. — ^The  judge's  charge  was  not 
open  to  objection  for  want  of  an  explicit  refer- 
ence to  pre-existing  unfriendliness  between  the 
parties  as  proof  of  malice  where  the  only  evi- 
dence of  unfriendliness  consisted  of  hard 
things  said  of  the  defendant  by  the  plaintiff. — 
Judgment  appealed  from  (32  N.  S.  Kep.  129) 
affirmed,  Gwynne  and  Sedgewick,  JJ.,  dissent- 
ing.    Oreen  v.  Miller,  xxxi.,  177. 

40.  Libel — Question  of  privilege — Proof  of 
malice — Improper  admission  of  evidence — Mis- 
direction— Power  to  grant  neto  trial  on  appeal 
—N.  8.  Judicature  Act,  O.  51,  R.  5;  O.  38, 
R.  10.] — Where  the  defendant  asked  only  for 
a  new  trial  in  the  court  appealed  from  the 
Supreme  Court  of  Canada  cannot  order  judg- 
ment to  be  entered  for  him  on  the  appeal. 
— Evidence  as  to  how  the  recipient  of  a  letter 
understood  it  aa  imputing  to  the  person  men- 
tioned therein  a  wrongful  retention  of  money 
should  not  be  received  on  the  trial  of  an  action 
for  libel  as  making  proof  of  actual  malice ;  the 
reception  of  such  evidence  in  the  case  in  ques- 
tion caused  a  miscarriage  of  justice  and  justi- 
fied the  defendant's  application  for  a  new 
trial. — Where  the  trial  judge  Charged  the  jury 
that  the  question  to  be  decided  was  the  truth 
or  falsity  of  the  statements  in  the  alleged  libel- 
lous letter  it  was  a  misdirection  that  gave  the 
defendant  a  right  to  a  new  trial  as  the  ques 
tion  at  issue  was  whether  or  not,  if  the  state- 
ments were  false,  the  defendant  honestly  be- 
lieved them  to  be  true. — Order  57,  rule  5  of 
the  Nova  Scotia  Judicature  Act  applies  only 
to  Cases  tried  by  a  judge  without  a  jury  and 
order  38,  rule  10,  applies  to  cases  tried  with  a 
jury.     Oreen  v.  Miller,  xxxiii.,  193. 

41.  Evidence  as  to  damages  —  Discretion- 
ary order — Neto  trial.] — In  a  case  where  the 
evidence  shewed  definitely  what  damages  had 
been  sustained  and  where  there  appeared  no 
good  reason  for  remitting  the  case  back  to 
the  trial  court  to  take  further  evidence  the 
Supreme  Court  of  Canada,  in  reversing  the 
judgment  appealed  from,  refrained  from  order- 
mg  a  new  trial,  but  directed  that  the  damaget: 
as  found  by  the  trial  judge  should  be  re- 
duced to  the  amount  proved  in  respect  of  cer- 
tain goods  wrongfully  converted.  Armour,  J., 
was,  however,  of  opinion,  that  the  judgment  of 
the  trial  judge  ought  to  have  been  restored. 
Wilson  V.  Canadian  Development  Co,,  xxxiii., 
432. 

[Leave  to  appeal  refused  by  Privy  Council, 
July.  1903.] 

42.  Improper  admission  of  evidence  —  Ex- 
cessive damages — Telegraph  message — Liabili' 
ty  of  company.] — ^The  declaration  alleged :  1. 


That  plaintiffs  were  wholesale  and  retail  mer- 
chants at  Halifax.  That  the  company  wrong- 
fully, falsely  and  maliciously,  by  their  tele- 
graph lines,  transmitted,  sent  and  published 
from  their  office  at  Halifax  to  their  office  in 
St.  John,  and  there  caused  to  be  printed, 
copied,  circulated  and  published  the  false  and 
defamatory  message  following  : — •*  John  Silver 
&  Co.,  wholesale  clothiers,  of  Grenville  street, 
have  failed;  liabilities  heavy."  2.  That  same 
message  was  Caused  also  to  be  published  in 
other  parts  of  the  Dominion.  3.  That  the 
company  agreed  with  the  proprietor  or  pub- 
lisher of  the  St.  John  *'  Daily  Telegraph " 
newspaper,  and  entered  into  an  arrangement 
with  him,  whereby  the  company  was  to  collect 
and  transmit,  by  their  telegraph  lines,  news 
dispatches  to  said  newspaper  from  time  to 
time;  that  the  publisher  should  pay  for  all 
such  messages,  and  publish  them  in  his  news- 
paper, and  that  in  pursuance  of  said  agree- 
ment the  company  wrongfully,  maliciously,, 
and  by  means  of  said  telegraph,  transmitted, 
sent  and  published  from  their  office  in  Halifax 
to  their  office  in  St.  John  and  there  falsely 
and  maliciously  caused  to  be  written,  printed, 
copied,  circulated  and  published  the  above 
message,  whereby  many  customers  who  had 
heretofore  dealt  with  nlaintiffs  ceased  to  do  so, 
and  their  credit  and  business  standing  and 
reputation  were  thereby  greatly  damaged.  It 
was  proved  that  the  telegram  published  in  the 
morning  paper  was  corrected  in  the  evening 
edition ;  that  the  publisher's  agreement  was 
with  one  Snyder,  an  officer  of  the  company,  to 
furnish  him  news  at  so  much  for  every  hun- 
dred words,  but  that  he  only  paid  for  such  as 
he  used.  The  original  dispatch  was  not  pro- 
duced. The  only  evidence  as  to  damage  was 
of  two  witnesses,  that  by  reason  of  the  uubli- 
cation  they  Ceased  to  do  business  with  the 
plaintiffs  as  they  had  previously  been  accus- 
tomed to  do.  This  evidence  was  objected  to, 
but  was  received.  The  dealings  of  these  wit- 
nesses with  plaintiffs  consisted  in  selling  theit 
exchange  and  sometimes  discounting  their 
notes.  A  motion  for  nonsuit  was  refused,  and 
the  jury  rendered  a  verdict  for  the  plaintiffs 
with  ^7,000  damages.  Held,  reversing  the 
judgment  appealed  from  (2  Russ.  &  Geld.  17), 
Taschereau  and  Gwynne,  J  J.,  dissenting.  1. 
That  the  company  was  responsible  for  the 
publication  of  the  libel  in  question.  2.  That 
the  damages  were  excessive,  and  therefore  a 
new  trial  ought  to  be  granted.  Ritchie,  (;.J.,x 
doubting,  and  Henry,  J.,  dissenting. — Per  Tas- 
chereau and  Gwynne,  JJ.,  dissenting.  As- 
suming the  agreement  in  question  to  be  one 
within  the  scope  of  the  purposes  for  which  the 
company  was  incorporated,  and  that  Snyder 
had  sufficient  authority  to  enter  into  it  on  be- 
half of  the  company,  the  evidence  established 
that  the  company  collected,  compiled  and 
transmitted  the  news  for  the  proprietor  of  the 
newspaper,  as  his  confidential  agents  and  at 
his  request,  and  that  they  were  not  responsible 
for  the  publication  by  the  proprietor  and  pub- 
lisher of  said  news,  for  which  the  damages 
were  awarded.  Held,  also,  per  Strong,  Tas- 
chereau and  Gwynne,  JJ.  No  special  dam- 
ages having  been  alleged  in  the  declaration, 
the  evidence  as  to  such  damages  having  been 
objected  to  was  inadmissible,  and  therefore  a 
new  trial  should  be  granted.  Dominion  Tele- 
graph Co.  V.  Silver,  x..  238. 

43.  Evidence  —  Art.  1235  C.  C— Commer- 
cial contract — Rejection  of  parol  testimony. 

See  Evidence,  6. 
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44.  Municipal  corporation  —  Defective  side- 
ioalk  —  Contributory  negligence — Nonsuit  — 
Evidence — Damages, 

See  Neougenge,  39. 

45.  Delivery  of  policy  —  Payment  of  pre- 
miums— Escrow — Division  of  opinion  —  Prac- 
tice— 'New  trial  ordered. 

See  INSUBANCE.  LdFB,  8. 

46.  Verdict  against  evidence — Entries  in 
hooks  of  third  party — Admissibility  as  evi- 
dence— New  trial  refused. 

See  Evidence,  10. 

47.  Marine  insurance  —  Evidence  —  Re- 
covery as  for  partial  loss — New  trial. 

See  Insurance.  Marine,  41. 

48.  Improper  admission — Cross-emamination 
— Conversatton  partly  given  on  ewamination 
in  chief — New  trial  refused. 

See  Evidence,  12. 

49.  Improper  rejection  —  Excessive  dam- 
cges — New  grounds  taken  on  appeal — Plead- 
ing— Refusal  of  new  trial. 

See  Evidence,  3. 

50.  Condition  of  new  trial  —  Remittitur 
damna — Practice. 

See  Evidence,  14; 

61.  Improper  rejection  of  evidence  —  De- 
livery of  policy  of  life  insurance — R.  8,  N. 
S,  ii  ser)  c.  96,  s.  J^l — New  trial  ordered. 
See  Evidence,  15. 

52.  Deposit  with  bank  for  special  purpose — 
Misapplication  of  funds  —  Evidence  —  Ver- 
dict— Supreme  Court  Act,  s.  22 — Exercise  of 
discretion — Order  for  new  trial  sustained. 

See  Banks  and  Banking,  5. 

53.  Improper  admission  of  evidence  —  06- 
jection  at  trial — Relevancy — New  trial  order- 
ed. 

See  Evidence,  22. 

54.  Negligence  —  Reasonable  care  —  Ques- 
tion for  jury — \Vilhdrawal  of  case  from  jury 
— Evidence — Order  for  new  trial  sustained. 

See  Evidence,  163. 

55.  Evidence  —  Oral  agreement  —  Written 
contract — Withdrawal  of  questions  from  jury 
— ^tcw  trial  ordered. 

Sec  Evidence,  228. 

56.  Evidence  as  to  damages — Discretionary 
order  —  Reduction  of  verdict  —  New  trial  re- 
fused.    . 

See  No.  27.  ante. 

And  ftee  Xos.  57  66,  infra,  and  also  Criminal 
Law,  3.  4,  6,  8,  9,  16,  17,  22,  25. 


7.  Findings  of  Fact. 

57.  Negliaence  —  Joint  tort  feasors  — 
Joinder  of  defendants  —  B.  C.  Judicature 
Act  —  Motion  for  judgment  ^-  Findings  of 
jury  —  New  trial  —  Practice  —  Judgment 
by  appellate  court.] — In  a  case  where  a  tow- 
ing company  made  a  contract  and  afterwards 


engaged  the  assistance  of  another  transporta- 
tion company  in  carrying  out  the  contract, 
the  ship  in  tow  was  damaged  through  care- 
less and  improper  navigation  by  the  tugs  of 
both  companies  employed  about  the  work. 
Held,  reversing  the  judgment  appealed  from, 
that  an  action  in  which  both  companies  were 
joined  as  defendants  was  maintainable  in  that 
form  under  the  B.  G.  Judicature  Act;  that 
the  case  coming  before  the  court  below  on 
motion  for  judgment  under  the  order  which 
governs  the  practice  in  such  cases,  and  which 
is  identical  with  the  English  order  40,  rule 
10  of  the  orders  of  1875,  the  court  could  give 
judgment  finally  determining  all  matters  in 
dispute,  although  the  jury  may  not  have 
found  on  them  all,  but  does  not  enable  the 
court  to  dispose  of  a  case  contrary  to  the 
finding  of  the  jury.  In  case  the  court  con- 
siders particular  findings  to  be  against  evi- 
dence, all  that  can  be  done  is  to  order  a  new 
trial,  either  generally  or  partially,  under  the 
powers  conferred  by  the  rule  similar  to  the 
EngUsh  order  39,  rule  40;  and  that  the  Su- 
preme Court  of  Canada  giving  the  judgment 
that  the  court  below  ought  to  have  given,  was 
in  this  case  in  a  position  to  give  judgment 
upon  the  evidence  at  large,  there  being  no 
findings  by  the  jury  interposing  any^  obstacle 
to  their  doing  so,  and  therefore,  a  judgment 
should  be  entered  against  both  defendants  for 
damages  and  costs.  ( See  The  "  Thrasher " 
Case.  1  B,  C.  Rep.  pt.  1..  153.)  SeweU  v.  B. 
C.  Towing  Co.  and  The  MoodyvUle  Sawmill 
Co.,  ix.,  527. 

(The  Privy  Council  granted  leave  to  appeal 
but  the  case  was  settled  before  hearing.) 

58.  Negligence  — Contributory  negligence — 
Findings  of  jury — Evidence.] — On  the  trial 
of  an  action  against  a  street  railway  company 
for  injuries  through  the  negligence  of  the 
company's  servants,  the  jury  answered  four 
questions  in  a  way  that  would  justify  a  ver- 
dict for  the  plaintiff.  To  the  fifth  question* 
'*  Could  Rowan  by  the  exercise  of  reasonable 
care  and  diligence  have  avoided  the  accident?" 
the  answer  was,  **  We  believe  that  it  could 
have  been  possible."  Held,  that  as  the  other 
findings  established  negligence  in  the  defend- 
ant which  caused  the  accident  and  amounted 
to  a  denial  of  contributory  negligence;  as 
there  was  no  evidence  of  negligence  on  plain- 
tiff's part  in  the  record ;  and  as  the  court  had 
before  it  all  the  materials  for  finally  deter- 
mining the  questions  in  dispute,  a  new  trial 
was  not  necessary.  Rowan  v,  Toronto  Ry. 
Co.,  xxix.,  717. 

59.  New  trial  —  Verdict  —  Finding  of 
jury — Question  of  fact — Misapprehension.'\  — 
Where  a  case  has  been  properly  submitted  to 
the  jury  and  their  findings  upon  the  facts  are 
such  as  might  be  the  conclusions  of.  reason- 
able men,  a  new  trial  will  not  be  granted  on 
the  ground  that  the  jury  misapprehended  or 
misunderstood  the  evidence,  notwithstanding 
that  the  trial  judge  was  dissatisfied  with  the 
verdict.  (Judgment  appealed  from,  32  N.  S. 
Rep.  385,  affirmed.)  Fraser  v.  Drew,  xxx., 
241. 

60.  Assessment  of  damages  —  Estimating 
by  gucfts — Concurrent  findings  —  Reversal  on 
appeal — New  trial.] — The  evidence  being  in- 
sufficient to  enable  the  trial  judge  to  ascertain 
the  damages  claimed  f6r  breach  of  contract, 
he  stated  that  he  was  obliged  to  guess  at  the 
sum  awarded  and  his  judgment  was  affirmed 
by  the  judgment  appealed  from.    The  Supreme 
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Court  of  Canada  was  of  opinion  that  no  good 
result  could  be  obtained  by  sending  the  case 
back  for  a  new  trial  and,  therefore,  allowed 
the  appeal  and  dismissed  the  action,  thus  re- 
versing the  concurrent  findings  of  both  courts 
below.  Armour,  J.,  however,  was  of  opinion 
that  the  proper  course  was  to  order  a  new 
trial.     WUliamd  v.  StepheMonf  zzxiii.,  323. 

61.  Insuffioient  answers  hy  jury  —  Final 
judgment,  R,  8.  0.  c.  1S5,  as,  24  {g),'30,  61 
— Jurisdiction  to  hear  appeal. 

See  Appeal,  172. 

02.  Evidence  —  Negligence  —  Reasonahle 
care  —  Unsatisfactory  findings. 

See  Railway,  102. 

63.  Direction  to  jury  —  Condition  pre- 
cedent —  Findings  on  evidence  —  Benefit 
from  part  performance — Rule  for  new  tnal 
discharged. 

See  Contract,  59. 

64.  Employers*  Liability  Act  —  Injury  to 
workmen — Evidence  —  Voluntary  ewposure  — 
New  trial  ordered. 

See  Negligence.  87. 

65.  Action  on  insurance  policy  —  Findings 
of  jury — Answers  to  questions  —  Evidence  — 
New  tridl  refused. 

See  Insurance,  Fire,  23. 

66.  Findings  of  jury — Answers  to  ques- 
tions —  Negligence  —  Railway  company  — 
Act  of  incorporation — Change  of  name. 

See  Railways,  150. 


8.  Misdirection. 

67.  Ruling  as  to  evidence  —.  Refusal  of 
witness  to  answer — Misdirection.] — ^The  plain- 
tiflF  examined  as  a  witness  on  his  own  behalf, 
did  not,  on  cross  examination,  answer  certain 
questions,  relying  upon  advice  of  counsel,  be- 
inj?  interrogated  as  to  his  belief  that  his  so 
doing  would  tend  to  criminate  him,  he  re- 
mained silent  and,  on  being  pressed,  refused 
to  answer  whether  he  apprehended  serious 
consequences  if  he  answered.  The  judge  then 
told  the  jury  that  there  was  no  identification 
of  the  money  sought  to  be  recovered,  and  di- 
rected them  that  if  they  should  be  of  opinion 
that  the  money  was  obtained  by  force  or 
duress  they  should  find  for  the  plaintiff.  Held, 
Henry,  J.,  dissenting,  that  the  defendant  was 
entitled  to  the  oath  of  the  party  that  he  ob- 
jected to  answer  because  he  believed  his  an- 
swering would  tend  to  criminate  him.  New 
trial  ordered.    Power  v.  Ellis,  vi.,  1. 

68.  Issues  not  submitted  to  jury  —  Aftt- 
direction.] — Matters  in  reference  to  the  na- 
ture of  the  terms  on  which  brokers  were  em- 
ployed to  sell  lands  and  whether  the  sale 
went  off  through  the  broker*s  neglect  to  take 
an  agreement  in  writing  to  bind  purchasers, 
or  by  reason  of  vendor's  unwillingness  or  in- 
ability to  complete  title  were  not  submitted 
to  the  jury.  Held,  that  these  matters  should 
have  been  submitted  with  proper  directions 
to  the  jury  by  the  trial  judge,  that  there  had 
been  mistrial  and  that  the  judgment  appealed 
from,  ordering  a  new  trial,  should  be  affirmed. 
UcKenzie  v.    Champion^  xii.,  649. 


09.  Application  for  insurance  — Fair  and 
truthful  representations — Direction  to  jury,] 
— In  an  action  on  a  policy  of  life  insurance, 
it  is  a  proper  direction  to  tell  the  jury  that 
if  there  was  wilful  misrepresentation,  or  such 
representation  as  'might  mislead  the  insurer, 
they  should  find  for  defendant,  but,  if  the 
representations  in  the  application  for  insur- 
ance were  reasonably  fair  and  truthful,  to  the 
best  of  applicant's  knowledge  and  belief,  that 
their  verdict  should  be.  for  plaintiff.  Con- 
federation Life  Assur,  Co,  v.  Miller,  xiv., 
330. 

70.  Deviation  on  voyage — Loading  port  — 
Misdirection  —  Api^lication  to  vary  or  re- 
verse judgment  ordertng  new  trial — Estoppel.] 
— In  an  action  on  a  policy  of  marine  insur- 
ance, where  there  was  a  question  raised  as  to 
**  deviation ;"  Held,  that  whether  or  not 
Lobos  was  a  "  loading  port  '*  on  the  "  western 
coast  of  South  America/'  within  the  policy, 
was  a  question  for  the  jury  and  a  new  trial 
was  ordered  on  the  ground  of  misdirection, 
because  it  had  not  been  submitted  to  them. 
Providence  Washington  Ins.  Co.  v.  Oerow, 
xivv,  731. 

71.  Directions  as  to  evidence  —  Giving  of 
credit  —  Contradictory  entries  in  books  of 
account.]— In  an  action  against  McK.  &  M., 
as  against  plaintiff's  evidence  corroborated  by 
one  of  the  defendants,  that  goods  had  been 
sold  to  the  defendants  on  their  credit,  entries 
in  plaintiff's  books  shewed  the  goods  charged 
to  G.  McK.  &  Co.  auw  credited  the  same  way 
in  the  books  of  C.  McK.  &  Co.,  and  that  notes 
of  C.  McK.  &  Go.  were  taken  in  payment. 
M.  claimed  that  the  goods  had  been  sold  to 
G.  McK.  &  Go.,  of  which  firm  he  was  not  a 
member.  The  trial  judge  called  the  attention 
of  the  jury  to  the  state  of  the  entries,  the 
taking  of  the  notes  and  all  the  evidence  for 
the  defence,  and  left  it  entirely  to  the  jury 
to  say  as  to  whom  credit  was  given  for  the 
goods.  Held,  affirming  the  judgment  appeal- 
ed from  (27  N.  B.  Rep.  42)  Strong  and  Pat- 
terson, JJ.,  dissenting,  that  the  case  was  pro- 
perly left  to  the  jury  and  a  new  trial  was  re- 
fused.    Miller  v.  Stephenson,  xvi.,  722. 

72.  Mistrial  —  Libel  —  Improper  direc- 
tion— Excessive  damages — Reduction  of  ver- 
dict.]— Per  Strong,  Fournier,  Taschereau  and 
Gwynne,  JJ.,  where  on  the  trial  of  an  action 
for  libel  the  case  was  improperly  left  to  the 
jury,  but  the  only  prejudice  occasioned  to  the 
defendant  thereby  was  that  of  excessive  dam- 
ages, the  verdict  might  stand  on  the  plaintiff 
consenting  to  the  damages  being  reduced  to  a 
sum  named  by  the  court. — Per  Ritchie,  C.J., 
that  as  there  had  been  a  mistrial  the  consent 
of  both  parties  to  such  reduction  was  neces- 
sary.   Higgins  v.  Walkem,  xvii.,  225. 

73.  Practice  —  N,  8.  Jud,  Act,  rule  JilS— 
Disposal  of  whole  case  on  motion  for  new 
trial  —  Directions  to  jury  —  Obttcrvations  by 
judge  on  issue  not  pleaded — Dispensing  with 
jury — Equity  caac] — In  an  action  for  wind- 
ing up  a  partnership  the  defence  was  that 
there  never  was  a  partnership  formed  between 
the  plaintiff  and  the  defendants,  or,  if  there 
was,  that  it  had  been  put  an  end  to  by  a 
verbal  agreement  between  the  parties.  The 
Case  was  tried  by  a  jury  and  the  result  de- 
pended on  the  credibility  to  be  attached  to  the 
respective  witnesses  on  each  side  who  gave 
evidence  as  to  the  agreement  tnat  had  been 
entered  into.     No  issue  of  fraud  was  raised 
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by  the  defendants  but  the  trial  judge,  in 
charging  the  jury,  made  strong  observations 
in  respect  to  fraudulent  concealment  of  facts 
from  the  plaintiff  and  submitted  questions  to 
the  jury  calling  for  findings  in  relation  to  such 
fraud.  The  plaintiff  obtained  a  verdict  which 
was  sustained: — Held,  reversing  the  judg- 
ment appealed  from  (22  N.  S.  Rep.  456), 
Gwyniie,  J.,  dissenting,  that  there  should  be 
a  new  trial. — Per  Gwynne,  J.,  unless  either 
party  desir(«  to  give  further  evidence  the 
court  should  render  the  judgment  which  the 
court  below  ought  to  have  given  on  the  evidence 
as  it  stands.  —  Per  Strong,  J.,  under  rule 
476  of  the  Judicature  Act  the  court  can  take 
a  case  which  has  been  passed  upon  by  a  jury 
into  its  own  hands  and  dispose  of  it^  if  all 
the  propei*  materials  on  which  to  decide  are 
before  it,  but  in  this  case  the  materials  es- 
sential to  the  final  disposition  of  the  case  are 
not  before  the  court  and  there  must  be  a  new 
trial. — Per  Ritchie,  C.J.  The  Supreme  Court, 
as  an  appellate  court  for  the  Dominion,  should 
not  approve  of  such  strong  observations  being 
made  by  a  judge  as  were  made  in  this  case, 
in  effect  charging  upon  the  defendants  fraud 
not  set  out  in  the  pleadings  and  not  legiti. 
mately  in  issue  in  the  cause. — Per  Strong, 
Fournier,  Taschereau,  Gwynne  and  Patterson, 
JJ.,  that  the  case  was  essentially  an  equity 
case  and  one  in  which  a  jury  could  advan- 
tageously have  been  dispensed  with.  Hardman 
V.  Putnamy  xviii.,  714. 

74.  Charge  to  jury — MUdirection  —  Tak- 
ing accounts.] — W.,  a  trader,  being  in  finan- 
cial difficulties  assigned  all  his  property  to  B. 
who  undertook  to  arrange  with  W.'s  creditors. 
W.  subsequently  assigned  his  property  in  trust 
for  the  benefit  of  his  creditors  and  the  as- 
signee and  some  of  the  creditors  ^brought  an 
action  to  have  the  transfer  to  B.  set  aside. 
On  the  trial,  after  the  evidence  on  both  sides 
was  concluded,  plaintiff's  counsel  asked  the 
judge  to  instruct  the  jury  as  to  what  consti- 
tuted fraud  under  the  Statute  of  Elizabeth, 
and  he  also  urged  that  an  account  should  be 
taken  of  the  dealings  between  W.  and  B.  The 
judge  refused  to  define  fraud  to  the  jury  as 
requested  and  the  jury  stated  that  they  were 
unable  to  deal  with  the  accounts.  Judgment 
having  been  given  for  the  defendants  and  af- 
firmed by  the  full  court.  Held,  that  the  re- 
fusal of  the  judge  to  charge  the  jury  as  re- 
quested amounted  to  misdirection,  and  there 
should  be  a  new  trial ;  that  the  case  could 
not  be  properly  decided  without  taking  the 
accounts:  and  that  it  could  be  more  properly 
dealt  with  as  an  equity  case.  Crrifjiths  v.  Bos- 
cotcitz,  xviii.,  718. 

75.  Trespass  to  land — Misdirection  —  Mis- 
conduct of  party  at  view  of  premises  —  No- 
minal damafics.] — Action  for  trespass  to  land 
by  placing  ships'  knees  thereon  whereby  plain- 
tiff was  deprived  of  a  use  of  a  portion  of  said 
land  and  prevented  from  selling  or  leasing  it. 
Defendants  denied  plaintiff's  title.  At  the 
trial  plaintiff  gave  no  evidence  of  actual  dam- 
age but  claimed  that  an  action  was  necessary 
to  protect  his  title.  Evidence  was  given  to 
shew  that  the  alleged  trespass  was  committed 
beyond  the  street  line,  and  plaintiff  claimed 
that  the  street  had  never  been  dedicated  to 
the  public  and  his  ownership  extended  to  the 
centre.  Before  verdict  the  jury  viewed  the 
premises,  one  of  the  terms  on  which  the  view 
was  granted  being  that  "  nothing  said  or  done 
by  any  of  the  parties  or  their  counsel  sh'ould 
prejudice  the  verdict."    The  judge  charged  the 


jury  strongly  against  the  plaintiff  and  a  ver- 
dict was  given  in  favour  of  defendants.  Plain- 
tiff moved  for  a  new  trial  on  grounds  of  mis- 
direction and  of  improper  conduct  of  one  of 
the  defendants  at  the  view.  The  court  below 
refused  a  new  trial.  Held,  affirming  the  judg- 
ment appealed  from  (30  N.  B.  Rep.  303) 
that  plaintiff  was  precluded  by  the  terms  on 
which  the  view  was  granted  from  setting  up 
misconduct  thereat  in  support  of  the  applica- 
tion ;  that  there  was  no  misdirection,  and  that 
as  all  plaintiff  could  obtain  at  a  new  trial 
would  be  nominal  damages  it  was  properly  re- 
fused by  the  court  below.  Simonds  v.  Ches- 
ley,  XX.,  174. 

76.  Misdirection  —  Negligence  —  Damage 
hy  fire  —  Spark  arrester.] — Action  for  dam- 
ages to  a  barn  and  its  contents  by  fire,  al- 
leged to  have  been  caused  by  negligence  of 
defendants  in  working  a  steam  engine  in  run- 
ning a  hay  press  in  front  of  the  barn.  The 
main  issue  was  as  to  sufficiency  of  a  spark 
arrester,  and  the  judge  directed  the  jury  that 
**  if  there  was  no  spark  arrester  in  the  engine 
that,  in  itself,  would  be  negligence  for  which 
defendants  would  be  liable."  Plaintiff  obtain- 
ed a  verdict  which  was  set  aside  i^nd  a  new 
trial  ordered  for  misdirection.  Held,  affirming 
the  judgment  appealed  from  (23  N.  S.  Rep. 
276),  Strong,  J.,  dissenting,  that  the  judge 
misdirected  the  jury  in  telling  them  that  the 
want  of  a  spark  arrester  was,  in  point  of  law, 
negligence  and  i^uch  direction  may  have  in- 
fluenced them  in  giving  their  verdict.  Beers 
V.  Elliott,  xxi.,  10. 

77.  Light  and  air  —  Easement  —  Evidence 
for  jury—QualificdtioA  in  judge* s  charge.] — 
In  a  case  where  the  complaint  was  as  to  clos- 
ing windows  which  afforded  light  and  air  to 
an  attic  it  was  Held,  that  the  duration  of  the 
tenancy  of  a  person  holding  under  the  neigh- 
bouring proprietor  when  the  windows  were 
put  into  the  attic  gable  was  a  proper  ques- 
tion for  the  jury  and  should  have  been  left  to 
them  without  qualification  as  to  the  owner's 
knowledge  of  their  existence.  Piigsleu  v.  Ring. 
Cass.  Dig.   (2  ed.)  241. 

78.  Partnership  —  Bookkeeping  —  Change 
of  system  —  Direction  to  jury  respecting  the 
keeping  of  accounts.] — In  an  action  where 
questions  arose  as  to  a  dissolution  of  partner- 
ship. Held,  that  it  was  not  misdirection  to  tell 
the  jury  that  in  considering  that  question 
they  might,  in  connection  with  other  evidence, 
consider  the  methods  of  bookkeeping  adopted, 
and  whether  or  not  there  had  been  a  change 
in  the  system  at  the  particular  date  when  the 
dissolution  was  alleged  to  have  taken  place. 
O^Brien  v.  O'Brien,  Cass.  Dig.    (2  ed.)    297. 

79.  Charge  to  jury  —  Advice  leading  at- 
tention from  special  issues — Misdirection.] — 
The  judgment  appealed  from  (Q.  R.  6  Q.  B. 
534)  affirmed  the  decision  of  the  Court  of 
Review  at  Montreal  (Q.  R.  10  S.  C.  3161, 
and  a  new  trial  was  sought  by  defendants 
inter  alia,  upon  the  ground  that  the  judge 
charged  the  jury  in  such  terms  as  to  lead  them 
away  from  a  proper  appreciation  of  the  spe- 
cial i^ues  of  fact  and  to  divert  their  atten- 
tion only  ito  the  general  question  of  negli- 
gence.— In  allowing  the  appeal  the  Supreme 
Court  observed  that  the  appellant's  contention 
was  well  founded.  Cowans  y.  MarshaU, 
xxviii.,  at  p.  172. 
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80.  NegliQence  —  Action  for  damages — Im- 
proper evidence  —  Misdirection  —  60  Vict,  c. 
Jl*.  «.  57(?  (iV.if.)]— By  t50  Vict.  c.  24,  s.  370 
(N.  B.)  '*a  new  trial  is  not  to  be  granted 
on  the  g;round  of  misdirection,  or  of  the  im- 
proper admission  or  rejection  of  evidence  un- 
less in  the  opinion  of  the  court  some  substan- 
tial wrong  or  miscarriage  has  been  thereby 
occasioned  in  the  trial  of  the  action."  On  the 
trial  of  an  action  against  the  Electric  Street 
Railway  Company  for  damages  on  account  of 
personal  injuries,  the  vice-president  of  the 
company,  called  on  plaintiff's  behalf,  was  ask- 
ed on  direct  examination  the  amouiit  of  bonds 
issued  by  the  company,  the  counsel  on  open- 
ing to  the  jury  havmg  stated  that  the  company 
was  making  large  sums  of  money  out  ot  the 
road.  On  cross-examination  the  witness  was 
questioned  as  to  the  disposition  of  the  proceeds 
of  debentures  and  on  re-examination  plain- 
tiff's counsel  interrogated  him  at  length  as  to 
the  selling  price  of  the  stock  on  the  Montreal 
Exchange,  and  proved  that  they  sold  at  about 
50  per  cent,  premium.  The  judge,  ill  charging 
the  jury,  directed  them  to  assess  the  damages 
as  '"  upon  the  extent  of  the  injury  plaintiff  re- 
ceived independent  of  what  these  people  may 
be,  or  whether  they  are  rich  or  poor."  The 
plaintiff  obtained  a  verdict  with  heavy  dam- 
ages. Held,  that  on  cross-examination  of  the 
witness  by  defendant's  counsel,  the  door  was 
not  open  for  re-examination  as  to  the  selling 
price  of  the  stock ;  that  in  view  of  the  amount 
of  the  verdict  it  was  quite  likely  that  the  gen- 
eral observation  of  the  judge  in  his  charge 
did  not  remove  its  effect  on  the  jury  as  to  the 
financial  ability  of  the  company  to  respond  well 
in  damages.  —  The  injury  for  which  plaintiff 
sued  was  that  his  foot  had  been  crushed,  and 
on  the  day  of  the  accident  the  medical  staff  of 
the  hospital  where  he  had  been  taken  held  a 
consultation  and  were  divided  as  to  the  ne- 
cessity for  amputation.  Dr.  W.,  who  thought 
the  limb  might  be  saved,  was,  four  days  later, 
appointed  by  the  company,  at  the  suggestion 
of  the  plaintiff's  attorney,  to  co-operate  with 
plaintiff's  physician.  Eventually  the  foot  was 
amputated,  and  plaintiff  made  a  good  recovery. 
On  the  trial  plaintiff's  physician  swore  to  a 
conversation  with  Dr.  W.  four  days  after  the 
first  consultation,  and  three  days  before  the 
amputation,  when  Dr.  W.  stated  that  if  he 
could  induce  plaintiff's  attorney  to  view  it 
from  a  surgeon's  standpoint,  .and  not  use  it 
to  work  on  the  sympathies  of  the  jury,  he 
might  consider  more  fully  the  question  of  am- 
putation. The  judge  in  his  charge  referred 
to  this  conversation  and  told  the  jury  that  it 
seemed  to  him  very  important  if  Dr.  W.  was 
using  his  position  as  one  of  the  hospital  staff 
to  keep  the  limb  on  when  it  should  have  been 
taken  off,  and  that  he  thought  it  very  repre- 
hensible. Held,  Strong,  C.J.,  and  Gwynne, 
J.,  dissenting,  that  as  Dr.  W.  did  not  repre- 
sent the  company  at  the  first  consultation, 
when  he  opposed  amputation ;  as  others  of  the 
staff  took  the  same  view  and  there  was  no 
proof  that  amputation  was  delayed  through 
his  instrumentality;  and  as  the  jury  would 
certainly  consider  the  judge's  remarks  as  bear- 
ing on  the  contention  made  on  plaintiff's  be- 
half that  amputation  should  have  taken  place 
on  the  very  day  of  the  accident,  it  must  have 
affected  the  amount  of  the  verdict. — ^To  tell  a 
jury  to  ask  themselves  **  If  I  were  plaintiff 
how  much  ought  I  to  be  paid  if  the  company 
did  me  an  injury?"  is  not  a  proper  direc- 
tion. Hesse  v.  The  Saint  John  Ry.  Co.,  xxx., 
218. 

8.  c.  D.— 32 


81.  Charge  to  jvry  —  Libel  suit  —  Evi- 
dence of  malice — Direction  cts  to  issues.] — A 
plaintiff  is  entitled  to  an  explicit  direction 
stating  the  law  on  points  directly  affecting 
issues  of  whidi  the  burden  of  proof  is  upon 
him. — ^A  judge's  charge  in  a  suit  for  libel  is 
not  open  to  objection  for  want  of  an  explicit 
reference  to  pre-existing  unfriendliness  be- 
tween the  parties  as  proof  of  malice  where 
the  only  evidence  of  unfriendliness  consisted 
of  hard  things  said  of  the  defendant  by  the 
plaintiff. — Judgment  appealed  from,  32  N.  S. 
Rep.  129,  affirmed.    Green  v.  Miller,  xxxi.,  177. 

82.  Negligence  —  Pleadings  —  Issues — Evi- 
dence —  Contributory  negligence  —  Verdict — 
New  trial — Operation  of  tramway.] — The  ac- 
tion was  for  damages  from  injuries  to  a  motor- 
man  through  a  collision  of  his  car  with  a  special 
car  returning  to  the  car  barn  at  unusual  speed 
on  the  wrong  track.  A  verdict  was  entered 
for  the  plaintiff  on  the  findings  of  the  jury 
and,  on  appeal  to  the  Court  of  Review,  defen- 
dant objected  (1)  that  plaintiff  had  not  denied 
charges  in  the  statement  of  defence  that 
the  accident  had  been  caused  by  his 
fault;  (2)  that  there  was  misdirection  by  the 
trial  judge  telling  the  jury  that  the  plaintiff 
could  succeed  even  if  he  had  himself  been  ne- 
gligent if  they  thought  such  negligence  had  not 
caused  the  accident;  (3)  that  it  had  not  been 
alleged  that  the  car  which  came  in  collision 
with  that  of  the  plaintiff  had  no  right  to  be 
in  the  place  where  it  was  at  the  time;  (4) 
that,  since  the  trial,  defendant  had  discovered 
that  plain  titt  had  stated  his  age  at  47  instead 
of  45  years;  and,  (5)  that  the  verdict  was 
against  the  weight  of  evidence.  Langelier,  J., 
in  delivering  the  judgment  appealed  from,  Held, 

(1)  that  objection  to  the  pleadings  came  too 
late,  after  the  necessary  proof  had  been  made 
and  an  amendment  permitted;  (2)  that,  as* 
in  Quebec,  contributory  negligence  would 
merely  tend  to  reduction  of  damages,  negli- 
gence not  leadin|r  to  injury  could  not  be  con- 
sidered, and,  seeing  that  the  direction  did  not 
affect  the  verdict  which  attributed  the  injury 
solely  to  the  negligence  of  the  defendant,  the 
verdict  should  not  be  disturbed;  (3)  that  as 
evidence  had  ^been  made  without  objection  on 
the  third  point  objected  to,  the  objection  came 
too  late  on  the  appeal ;  (4)  that  evidence  dis- 
covered after  trial  must  be  of  a  nature  tend- 
ing to  change  the  result  of  the  trial,  in  order 
to  obtain  a  new  trial,  and  that  the  difference 
of  a  couple  of  years  in  plaintiff's  age  could 
not  have  that  effect,  and  (5)  as  the  evidence 
was  such  that  a  reasonable  person  could  have 
concluded  as  the  jury  did,  there  could  not  be 
a  new  trial.  The  Supreme  Court  affirmed  the 
judgment  appealed  from  for  the  reasons  stat- 
ed by  Mr.  Justice  Langelier.  Sherbrooke  Street 
:  R.  Co.  V.  Kerr,  7th  November,  1899. 

!  83.  DUlit  —  Assessment  of  damages  —  Ma- 
terial loss — Injured  feelings — Misdirection  as 
to  solatium — New  trial—Art.  1056  C.  C] 
— In  an  action  of  damages  brought  for  the 
death  of  a  person  by  the  widow  and  rela- 
tives under  art.  1056,  C.  C,  which  is 
a  re-enactment  and  reproduction  of  the  C 
S.  L.  C.  c.  78,  damages  by  way  of 
solatium  for  the  bereavement  suffered  cannot 
be  recovered.  Judgment  appealed  from  (M. 
L.  R.  2  Q.  B.  25)  reversed  and  new  trial 
ordered.  Canadian  Pacific  Ry.  Co,  v.  Robin- 
son, xiv..  105. 

84.  Mistrial  —  Answers  by  jury  —  Final 
judgment  —  Jurisdiction. 

See  Appeal,  174. 
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9.   PBA.GTIGE. 

85.  Practice  —  Rule  for  nevo  trial  —  /««««« 
on  appeal.^ — A  rule  was  taken  out  to  set  aside 
a  verdict  and  enter  a  nonsuit,  or  for  a  new 
trial.  The  rule  was  discharged  so  far  as  it 
asked  nonsuit,  but  was  made  absolute  for  new 
trial.  On  appeal,  the  Supreme  Court  held, 
that  although  the  plaintiff  was  entitled  to  re- 
cover damages,  yet,  as  he  had  not  appealed 
from  the  rule  ordering  a  new  trial,  that  rule 
should  be  affirmed  upon  the  dismissal  of  an 
appeal  by  the  defendant  from  the  judgment 
of  the  court  below.  Canadian  Pacific  Ry.  Go, 
V.  Laicson,  Cass.  Dig.   (2  ed.)   729. 

Sij.  Practice  —  RtUe  for  new  trial  —  Order 
for  nonsuit  or  vcrdtct  for  defendant,'^ — Where 
tbe  rule  had  been  taken  out  for  a  new  trial 
only,  the  Supreme  Court  refused  to  make  an 
order  for  nonsuit  or  that  verdict  for  the  de- 
fendant should  be  entered,  but  merely  af- 
firmed the  rule.  Jones  v.  DeWolff,  Cass.  Dig. 
(2  ed.)  767. 

87.  Evidence  —  Order  for  new  trial — Prac- 
tice on  appeal.] — Where  a  verdict  for  plain- 
tiff had  been  set  aside  by  the  judgment  appeal- 
ed from  and  a  new  trial  ordered  to  try  cer- 
tain questions  of  fact  in  the  case,  such  an 
4order  will  not  be  interfered  with  on  appeal 
to  the  Supreme  Court.  Scott  v.  Bank  of  New 
Brunswick f  xxi.,  30. 

88.  Disagreement  of  jury  —  Motion  for 
judgment  —  Amendment  —  New  issues  —  On- 
tario Judicature  Act — Rule  799.] — The  judge 
left  to  the  jury  a  question  of  negligence,  only 
reserving  other  questions  for  his  own  decision. 
— The  jury  disagreed.  Pending  motion  by  de- 
ifendant  for  judgment  an  amendment  was  al- 
lowed   which   had    the   effect   of   raising   new 

.  issues  but,  before  trial,  judgment  on  the  mo- 
tion was  pronounced  dismissing  the  action. 
Meld,  affirming  the  judgment  appealed  from 
<  which  reversed  this  decision  and  ordered  a 
new  trial ) ,  that  as  whether  or  not  the  issues 
involved  under  the  original  action  or  amended 
pleadings  had  been  considered  as  passed  upon 
by  the  judge  or  jury  before  they  were  dis- 
posed of,  the  order  for  new  trial  was  properly 
made,  and  that  it  was  not  a  case  for  invoking 
the  process  to  finally  put  an  end  to  the  action 
under  rule  799.  Canadian  Pacific  Ry.  Co.  v. 
Cobban  Mfg.  Co.,  xxii..  132. 

89.  New  trial — Consent  order — Negligence 
' — Street  railway  —  Accident  to  workman  — 
Contributory  negligence.] — Plaintiff  was  in- 
jured by  a  car  striking  him  while  working  on 
the  track.  Tfie  defence  was  that  he  had  not 
been  reasonably  careful  in  looking  out  for  the 
cars.  The  trial  judge,  who  held  that  plaintiff 
was  the  cause  of  his  own  misfortune  and 
could  not  hold  defendant  liable,  was  affirmed 
by  the  Divisional  Court  but  reversed  by  the 
Court  of  Appeal  for  Ontario,  which  orderbd 
a  new  trial.  On  the  latter  decision  being  af- 
firmed by  the  Supreme  Court  of  Canada 
(Gwynne,  J.,  dissenting),  counsel  for  the  com- 
pany stated  that  a  new  trial  was  not  desired, 
and  judgment  was  entered  for  $500,  amount 
assessed  by  the  jury  at  the  trial.  Hamilton 
Street  Ry.  Co.  v.  Aforon,  xxiv.,  717. 

80a.  Setting  aside  judgment  for  misdirec- 
tion —  Motion  for  new  trial  only  —  Entering 
judgment  on  motion  or  on  appeal  —  Nova 
Scotia  Judicature  Act,  O.  28,  r.  lOj  O.  40,  r. 
JO;  O.  57,  r.  5 — Evidence  for  jury.] — On  mo- 
tion for  new  trial  it  appeared  that  there  was 
no  evidence  to  go  to  the  jury.     The  majority 


of  the  court  (on  an  appeal  from  35  N.  S. 
Rep.  117),  Held,  that,  as  the  defendant  had 
asked  only  for  a  new  trial,  judgment  could  not 
be  entered  for  defendant  and;  in  allowing  the 
appeal  a  new  trial  merely  was  granted. 
Girouard  and  Davies,  J  J.,  contra,  considered 
that,  under  the  Nova  Scotia  Judicature  Act 
rules,  the  court  below  could,  ex  propria  motu, 
have  entered  judgment  for  the  defendant,  un- 
der the  circumstances  of  the  case.  Per 
Armour,  J. — *'  The  only  course  open  to  us  is 
to  allow  the  appeal,  for  we  cannot,  as  I  had 
hoped,  make  a  final  disposition  of  the  case, 
for  order  57,  rule  5,  of  the  Nova  Scotia 
Judicature  Act,  applies  only  to  cases  tried  by 
a  judge  without  a  jury,  and  order  38,  rule  10, 
to  cases  tried  with  a  jury."  The  Chief  Jus- 
tice and  Mills.  J.,  concurred  with  Armour, 
J.  Green  v.  Miller,  xxxiii.,  pp.  196.  198,  212, 
213,  227. 

90.  Equity  suit  —  Construction  of  statute — 
Persona  designata — 59  Viot,  c.  4,  $.85    {N. 

See  Statutes,  140. 


10.  Verdict. 

91.  Action  on  contract  —  VnskUful  work — • 
Counterclaim  —  Verdict  for  plaintiff — Tech- 
nical breach  by  plaintiff — Nominal  damages,] 
— In  an  action  on  a  contract  and  also  on  the 
common  counts  to  recover  the  balance  of  the 
contract  price  for  work  done  for  the  defend- 
ant, the  evidence  shewed  that  there  was  a 
technical  breach  of  the  Contract  by  which, 
however,  the  defendant  had  sustained  no  sub- 
stantial damage.  A  verdict  was  found  for 
the  plaintiff  and  a  rule  for^a'new  trial  waa 
refused  by  the  Divisional  Court,  and  also  by 
the  Court  of  Appeal.  Held,  affirming  the 
judgment  appealed  from,  that  a  verdict  would 
not  be  set  aside  merely  to  enter  a  verdict  for 
nominal  damages  in  favour  of  the  other  party. 
Beatty  v.  OUle,  xii.,  706. 

92.  Uncorroborated  testimony  of  plaintiff — 
Contradictory  evidence  —  Verdict  against 
weight  of  evidence.] — Action  for  goods  sold  by 
the  plaintiff  to  defendant's  broths;  plaintiff 
gave  evidence  of  an  agreement  with  defendant 
whereby  the  latter  undertook  to  give  notes  at 
four  months  ^to  retire  notes  at  three  months 
given  by  hisT  brother,  the  purchaser  of  the 
goods.  This  agreemetit  was  carried  out  for  a 
time,  but  defendant  finally  refused  to  continue 
it  any  longer.  The  evidence  shewed  that  de- 
fendant always  gave  his  notes  to  his  brother 
who  carried  them  to  plaintiff.  Defendant,  on 
the  other  hand,  swore  that  he  never  made  any 
such  agreement,  but  only  gave  notes  to  his 
brother  to  help  him  in  his  business.  The  e'ri- 
dence  of  the  plaintiff  was  entirely  uncorrobor- 
ated.  A  verdict  was  found  for  the  plaintiff 
and  new  trial  was  refused.  —  Held,  Ritchie, 
C.J.,  and  Taschereau,  J.,  dissenting,  that  the 
weight  of  evidence  was  not  sufficiently  in 
favour  of  the  plaintiff  to  justify  the  verdict, 
and  there  must  be  a  new  trial. — Judgment  ap- 
pealed from  (24  N.  B.  Rep.  482)  reversed,  and 
new  trial  granted.  Eraser  v.  Stephenson, 
Cass.  Dig.   (2  ed.)   576. 

93.  New  trial — Negligence — Master  and  ser- 
vant— Common  fault — Jury  trial — Assignment 
of  facts— Arts.  355  d  4U  C.  C.  P.— Art.  427 
C.  P.  Q. — I.nconsistent  findings — Misdirection 
— Pleading.] — In  an  action  for  injuries  alleged 
to  have  been  caused  by  negligence,  the  plain- 
tiff must  allege  and  make  affirmative  proof  of 
facts  sufficient  to  shew  the  breach  of  a  duty 
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owed  him  by,  and  inconsistent  with  due  dill- 
^nce  on  the  part  of  the  defendant,  and  that 
the  injuries  were  thereby  occasioned;  and 
where  in  such  an  action  the  jury  have  failed 
to  find  the  defendants  guilty  of  tiie  particular 
act  of  negligence  charged  in  the  declaration  as 
constituting  the  cause  of  the  injuries,  a  ver- 
dict for  the  plaintiff  cannot  be  sustained  and  a 
new  trial  should  be  granted.  Judgment  ap- 
pealed from,  Q.  R.  6  Q.  B.  534,'  reversed. 
Coioans  v.  Marshall,  xxviii.,  161. 

94.  Policy  of  insurance — Delivery  in  eaorow 
— Judgment  against  evidence, 

■  8ee  Insurance,  Life,  7. 

95.  Questions  of  law  —  Verdict  against 
weight  of  evidence  —  Insurable  interest — Ap- 
peal from  order  entertained. 

See  Appeal,  366. 

96.  Practice — Court  of  Review — Verdict — 
Entering  judgment — S4  Vict,  c,  4,  «.  iO  (Que,) 
—^4  yict.  c.  6,  «.  13  {Que,) 

See  Railway,  108. 

97.  Collateral  agreement  to  contract — Ques- 
tions for  jury — Verdict — New  trial — Duty  of 
appellate  court. 

See  No.  8,  ante. 


NONSUIT. 

1.  Negligence  —  Adjoining  land-owners  — 
Damage  from  water  collecting  in  cellars — In- 
jurious user  —  Action  on  the  case  —  Declara- 
fion.l — Plaintiffs  owned  a  lot  in  the  City  of 
St.  John  on  which  they  excavated  a  cellar 
and  erected  a  building.  The  soil  of  the 
bottom  of  the  cellar  and  under  the 
foundation  was  clay.  Defendants  owned  the 
adjoining  lot,  on  which,  in  1848  (when 
their  ancestors  purchased  it),  there  was  a 
house  with  a  cellar.  S.,  or  his  tenant 
dug  another  cellar  joining  the  first  one,  and 
put  up  another  house  on  the  same  lot.  Those 
houses  stood  until  1871,  when  they  were 
burned,  leaving  the  cellars  uncovered,  thus 
leaving  one  large  uncovered  hole,  bounded  on 
the  west  by  Charlotte  street,  and  on  the  north 
by  the  plaintiff's  lot.  This  hole  collected  large 
quantities  of  water  from  the  street  and  from 
the  surface  and  also  by  ^percolation  from  the 
land  adjoining.  When  plaintiffs  built,  the  cel- 
lars being  co-terminous  with  the  foundation 
of  the  plaintiffs'  building,  and  the  soil  being 
clay,  the  hole  retained  the  water  until  it 
gradually  softened  the  clay  under  plaintiffs' 
foundation  wall,  and  also  gradually  destroyed 
the  foundation  of  the  wall  itself,  and  escaped 
in  that  way  into  the  plaintiffs'  cellar,  and 
thereby  caused  the  side  of  the  plaintiffs'  build- 
ing to  settle  and  the  building  itself  to  topple 
over  and  damaged  it  to  a  large  extent. — ^The 
declaration  had  a  first  count  for  wrongfully, 
carelessly,  negligently  and  improperly  remov- 
ing the  earth  and  soil  of  defendant's  lot,  and 
negligently  continuing  it  so  removed  so  that 
there  remained  holes  and  excavations,  which 
defendants  so  negligently  managed  and  left  un- 
covered that  large  quantities  of  water  collected 
and  remained  in  the  holes,  which  water  they 
permitted  to  flow  and  escape  against,  under 
and  through  plaintiffs'  foundation  wall  and 
thereby  did  damage.  Second  count.  The  de- 
fendants improperly  and  negligently  collected 
water,  &c.,  and  by  their  carelessness  Caused  it 
to  flow  into  the  plaintiffs'  premises  and  did 
damage. — ^The  plea  was  the  general  issue  of 


not.  guilty.  —  A  rule  for  nonsuit  pursuant 
to  leave  reserved  at  trial  was  made  absolute 
on  the  ground  that  damage  and  injury  must 
both  concur  to  afford  a  right  of  action,  and 
the  evidence  shewed  only  an  ordinary  and  legi- 
timate use  of  the  defendants'  own  land,  which 
did  not  constitute  an  injury,  and  therefore 
they  were  not  liable:  Held,  affirming  the 
judgment  appealed  from  (2  Pugs.  &  Bur.  523), 
that  the  declaration  did  not  cover  the  appel- 
lant's case,  and  therefore  the  nonsuit  was  cor- 
rect. Trustees  of  St.  John  Younn  Men's 
Christian  Ass'n  v.  Hutchinson,  23rd  i  ebruary, 
1880;  Cass.  Dig.  (2  ed.)  210. 

2.  Judge's  notes  —  Voluntary  order — Doubt 
as  to  consent  —  New  trial.]  —  On  the  trial 
plaintiff  was  nonsuited,  and  on  rule  to  set  such 
nonsuit  aside,  and  for  a  new  trial,  it  was  con- 
tended that  the  nonsuit  was  voluntary.  The 
minutes  of  the  trial  judge  merely  stated  that 
a  nonsuit  was  moved  for,  that  the  plaintifTs 
counsel  replied,  and  that  judgment  of  nonsuit 
was  entered,  and  the  judge  himself  said  that 
he  believed  the  understanding  to  be  that  a  rule 
was  to  be  granted.  The  Supreme  Court  of 
Nova  Scotia  held  the  judgment  of  nonsuit  to 
be  voluntary,  and  discharged  the  rule.— On  ap- 
peal the  Supreme  Court  Held,  that  as  there 
was  a  doubt  as  to  what  took  place  at  the  trial, 
the  parties  were  entitled  to  the  benefit  of  that 
doubt,  and  the  rule  to  set  aside  the  nonsuit 
must  be  made  absolute.  Levy  v.  HMfao  and 
Cape  Breton  Ry.  and  Coal  Co.,  24tfi  Febru- 
ary, 1886;  Cass.  Dig.  (2  ed.)  579. 

3.  Defective  sidewalk — Evidence — Findings 
against  fact — Lawful  use  of  street — Contribu- 
tory negligence — Damages.] — In  an  action  for 
damages  from  an  injury  caused  by  a  defective 
sidewalk,  the  evidence  of  the  plaintiff  shewed 
that  the  accident  whereby  she  was  injured 
happened  while  she  was  engaged  in  washing 
the  windows  of  her  dwelling  from  the  outside 
of  the  house,  that  in  taking  a  step  backward, 
her  foot  went  through  a  hole  in  the  sidewalk 
and  she  w^s  thrown  down  and  hurt ;  she  knew 
the  hole  was  there.  There  was  no  evidence 
as  to  the  nature  or  extent  of  the  hole,  nor  was 
affirmative  evidence  giM^n  of  negligence  on  the 
part  of  any  officer  of  the  corporation. — ^No 
motion  for  nonsuit  was  made^  and  the  jury 
were  directed  that  if  the  plaintiff  knew  the 
hole  was  there,  it  was  contributory  negligence ; 
but  if  she  believed  it  was  firm  ground  there 
was  no  contributory  negligence.  The  jury 
awarded  $300  damages,  and  a  rule  nisi  for  a 
new  trial  was  discharged.  fl'eW,  reversing  the 
judgment  appealed  from  (23  N.  B.  Rep.  559), 
that  there  should  be  a  new  trial. — Per  Ritchie, 
C.J.  and  Fournier,  J.  That  the  plaintiff  was 
neitner  walking  nor  passing  over,  travelling 
upon,  nor  lawfully  using  the  street  as  alleged 
in  the  declaration,  and  she  was,  therefore,  not 
entitled  to  recover.  —  Per  Ritchie,  C.J.  The 
damages  were  excessive. — Per  Henry,  J.  That 
the  plaintiff  was  lawfully  using  the  street,  and 
there  was  evidence  of  negligence  on  tlie  part 
of  the  corporation,  but  as  the  question  of  con- 
tributory negligence  had  not  been  left  to  the 
jury  as  it  should  have  been,  there  must  be  a 
new  trial. — Per  Taschereau  and  Gwynne,  JJ. 
That  there  was  no  evidence  of  negligence  to 
justify  the  verdict,  and  a  nonsuit  should  have 
been  grdlited  if  moved  for.  Town  of  Portland 
V.  Griffiths,  xi.,  333. 

4.  Action  for  malicious  prosecution  —  Pro- 
bable cause — Inferences — Function  of  judge — 
New  trial,] — In  an  action  for  malicious  prose- 
cution, the  existence  or  non-existence  of  rea- 
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sonable  and  probable  cause  is  to  be  decided 
by  the  judge  and  not  the  jury. — A.,  staff  in- 
spector of  police,  laid  an  information  charging 
M.  with  keeping  a  house  of  ill-fame.  In  lay- 
ing the  information,  he  acted  on  a  statement 
made  to  him  by  D.,  a  frequenter  of  the  house, 
sufficient,  if  true  to  prove  the  charge.  A 
warrant  issued,  M.  was  arrested  and  brought 
before  the  magistrate,  who,  after  hearing  the 
evidence,  dismissed  the  charge.  —  The  action 
was  tried  three  times,  each  trial  resulting  in 
a  nonsuit,  which  was  set  aside  and  a  new  trial 
ordered.  From  the  judgment  ordering  the 
third  new  trial  A.  appealed,  and,  the  judges 
being  equally  divided,  the  order  stood.  On 
this  last  trial  it  was  shewn  that  A.  had  re- 
quested the  inspector  for  the  division  in  which 
M.'s  house  was  situate  to  inquire  about  it,  and 
that,  after  the  information,  the  inspector  re- 
ported that  there  were  frequent  rows  in  the 
house,  but  he  thought  there  was  nothing  in  the 
charge.  The  trial  judge  held  that  want  of 
reasonable  and  probable  cause  was  not  shewn 
and  withdrew  the  case  from  the  jury.  The 
Divisional  Court  held  that  he  should  have 
asked- the  jury  to  find  on  the  fact  of  A.*s  be- 
lief in  the  statement  on  which  he  acted  in 
bringing  the  charge.  Held,  Taschereau,  J., 
dissenting,  that  A.  was  justified  in  acting  on 
the  statement,  and,  the  facts  not  being  in  dis- 
pute, there  was  nothing  to  leave  to  the  jury, 
and  the  trial  judge  rightly  held  that  no  want 
of  reasonable  and  probable  cause  had  been 
shewn.  Lister  v.  Ferryman  (L.  R.  4  H.  L. 
521)  followed;  Ahrath  v.  North-Eastern  Ry. 
Co.  (11  App.  Cas.  247)  considered.  Archi- 
bald V.  McLaren,  xxi.,  588. 


that  C.  was  not  in  the  continuous  employ  of 
respondents,  but  acted  for  them  from  time  to 
time  only,  in  his  professional  capacity  as  a 
notary  public,  and  not  in  any  other  capacity ; 
he  was  not  disqualified.  2iorth  tShore  Ry.  Co. 
V.  Vrnvline  Ladies  of  Quebec,  Cas.  Dig.  (2 
ed.)  36. 


NOTARY. 

1.  A'otaiHaZ  profession  in  Quebec — Convey- 
ancing— Duty  in  prevention  of  fraud — Illiter- 
acy.— Insolvent  succession — Acts  of  adminis- 
tration —  Arts.  6j6,  650  C.  C]  —  A  notary, 
practising  his  profession  as  such  in  the  Pro- 
vince of  Quebec,  when  acting  as  a  dbnveyancer 
for  illiterate  persons,  has  imposed  upon  him 
the  duty  of  explaining  to  them  the  effect  of  the 
legal  and  equitable  obligations  consequent  up- 
on the  execution  of  a  deed.  Judgment  appeal- 
ed from.  3  Dor.  Q.  B.  123,  affirmed.  Ayotte 
V.  Boucher,  ix.,  460. 

2.  Board  of  notaries — Disciplinary  potters 
— R.  IS.  Q.  art.  3871.1 — When  a  charge  dero- 
gatory to  the  honour  of  the  profe8.««ion  of 
notary  is  made  against  a  notary  under  the 
provisions  of  R.  S.  Q.  art.  3871,  which 
amounts  to  a  c^ime  or  felony,  the  Board  of 
Notaries  has  jurisdiction  to  investigate  it 
without  waiting  for  the  sentence  of  criminal 
jurisdiction.  Judgment  appealed  from,  Q.  R. 
1  Q.  B.  170 ;  17  Q.  L.  R.  185,  affirmed.  Trem- 
blay  V.  Bernier,  xxi.,  409. 

3.  Employment  in  professional  capacity — 
Oualifivation  to  act  as  arbitrator — /fi  Vict,  c. 
4,i  (Que.)] — An  award  was  made  by  a  ma- 
jority of  arbitrators  on  the  1st  September, 
1883,  establishing  at  the  amount  of  $4,474  the 
indemnity  to  be  paid  to  resjjondents  for  land 
of  which  they  were  dispossessed  by  appellants 
under  45  Vict.  c.  23  (Q. )  Action  ^as  taken 
for  that  sum  and  costs  of  arbitration  and  law 
costs,  amounting  altogether  to  $4.(>58.20,  and 
a  judgment  recovered  with  interest  and  costs, 
which  was  affirmed  by  the  Queen's  Bench. 
The  principal  defence  was  that  C,  being  agent 
of  respondents,  was  disqualified  to  act  as  their 
arbitrator.       Held,  that  the  evidence  shewed 
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1.  Assessment  and  Taxes.  1,  2. 

2.  Charges  on  Land.  3-11. 

3.  Condition  Precedent,  12-19. 

4.  Constructive  Notice,  20-27. 

5.  Exemption  from  Liability.  28,  29. 

6.  Practice  and  Procedure,  SO  39. 

7.  Sureties,  Notice  to,  40-42. 

8.  Other  Cases,  43-51. 

1.  Assessment  and  Taxes. 

1.  Sale  of  land  for  taxes  —  Defective  pro- 
ceedings —  Halifax  Assessment  Act,  188S  — 
Healing  clauses — Evidence.]  —  The  provision 

I  in   the  Halifax   City   Assessment   Act,    1883, 

that  a  tax  sale  deed  shall  be  conclusive  evi- 
'  dence  of  compliance  with  all  provisions  of  the 

statute,  does  not  cover  failure  to  give  notice 
I  of  assessment  required  before  the  taxes  could 

be  imposed.     Judgment  appealed  from,  21  N. 

S.  Rep.  155.  279,  affirmed.     O'Brien  v.  Cogs- 

weU,  xvii.,  420. 

2.  Resolution  of  municipal  council — Notice 
of  assessment  —  Local  improvements — Quash^ 

.  ing  roll — Payment  in  error  of  law — Ripitition 

de  VindH.] — ^An  objection  as  to  the  invalidity 

;  of  an  assessment  for  want  of  notice  which  has 

I  not  been  charged  in  the  pleadings  nor  relied 

upon  at  the  trial  is  irrelevant  upon  an  appeal. 

Bain  v.  City  of  Montreal,  viii.,  252. 


And  see  Assessment  and  Taxes,  49. 


2.  Charges  on  Land. 

3.  Trespass — Party  wall  —  Constructive  no- 
tice— Visible  incumbrance.] — Per  Ritchie,  C.J. 
Where  an  incumbrance  upon  a  party  wall 
is  not  so  prominent  and  conspicuous  as  to  be 
necessarily  visible  and  a  purchaser  has  not 
actual  notice  of  its  existence  he  is  not  liable 
as  for  the  consequences  of  negligent  ignorance 
on  account  of  the  want  of  extraordinary  cir- 
cumspection in  examination  of  the  premises  at 
the  time  of  purchase.  Judgment  appealed 
from,  2  Russ.  &  Geld.  44,  reversed.  Ross  v. 
Hunter,  vii.,  289. 

4.  Mortgage — Agreement  to  charge  lands — 
Statute  of  Frauds- — Registry.] — The  solicitor 
of  the  mortgagee  wrote  the  memo,  on  one  of 
his  letter  forms  under  the  printed  words 
'*  Dear  Sir,"  his  own  name  being  at  the  bot- 
tom on  the  left  side,  and  he  made  an  affidavit, 
as  subscribing  witness,  to  have  it  registered. 
Lot  19  having  been  mortgaged  to  another  per- 
son, one  of  the  mortgagees  of  the  Christoplier 
farm  brought  an  action  to  have  it  declared 
that  she  was  entitled  to  a  charge  or  lien 
thereon,  in  which  action  it  was  contended  that 
the  solicitor  was  not  a  subscribing  witness  but 
only  the  person  to  whom  the  letter  was  ad- 
dressed. Held,  affirming  the  judgment  ap- 
pealed from  (22  Ont.  App.  R.  175),  that  the 
solicitor  signed  the  agreement  as  a  witness 
and  the  registration   was»  therefore,  regular. 
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but  if  not,  as  the  docfument  was  upon  the  re- 
gistry the  subsequent  purchaser  had  actual 
notice  by  which  he  was  bound  notwithstand- 
ing the  informality  in  the  proof  of  execution 
which  did  not  make  the  registration  a  nullity. 
— Held,  per  TaschereaUj  j;.,  that  the  agreement 
did  not  require  attestation,  and  if  the  solicitor 
was  not  a  witness  it  should  have  been  indorsed 
with  a  certificate  by  a  county  court  judge  as 
required  by  K.  S.  O.  (1887)  c.  114,  s.  45,  and 
as  the  agreement  had  been  registered  the  court 
would  presume  that  the  necessary  certifi- 
cate had  been  obtained.  Hooker  v.  Hoof- 
Mtetier^  xxvi.,  41. 

5.  Registered  deed  —  Actual  and  implied 
knowledge  —  Possession  in  had  faith  —  Inter- 
ruption of  prescription.} — Where  the  title  to 
lands  has  been  registered  a  person  claiming 
adverse  possession  to  the  gi'antee  is  charged 
with  notice  either  actual  or  implied  as  to  the 
limits  and  boundaries  of  the  lands  therein  de- 
scribed to  such  an  extent  as  may  aflfeCt  the 
bona  fides  of  his  possession.  Chalifour  v. 
Parent^  xxxi.,  224. 

«.  Equitable  title — Registered  deed — Actual 
notice  —  Constructive  notice  —  Parol  agree- 
ment. 

'See  Registry  Laws.  1. 

7.  Vendor*s  lien  —  Agreement  for  sale  of 
land — Letter   to  attorney. 

See  Lien.  2. 

8.  Assignee's  sale  —  Conditions — Mistake — 
Description  of  mortgaged  property — Estoppel, 

See  Vendor  and  Purchaser,  19. 

9.  Legacy — Charge  on  realty — Priority. 
See  Executors  and  Administrators,  4. 

10.  Registry  laws  —  Registered  deed — Pri- 
ority over  earlier  grantee — Postponement. 

See  Registry  Laws,  28. 

11.  Conveyance  of  trust  estate  —  Notice  to 
equitable  owner — Estoppel. 

See  Title  to  Land,  7. 


3.  Condition  Precedent. 

12.  Fire  insurance  —  Condition  in  policy — 
Notice  of  subsequent  insurance — Inability  of 
assured  to  give  notice.] — By  a  condition  in  a 
policy  of  insurance  against  fire  the  insured 
was  **  forthwith  "  to  give  notice  to  the  com- 
pany of  any  other  insurance  made,  or  which 
might  afterwards  be  made,  on  the  same  pro- 
perty and  have  a  memorandum  thereof  in- 
dorsed on  the  policy,  otherwise  the  policy 
would  be  void;  provided  that  if  such  noticte 
should  be  given  after  it  issued  the  company 
had  the  option  to  continue  or  cancel  it.  Held, 
affirming  the  judgment  appealed  from,  that 
this  condition  did  not  apply  to  a  case  in  which 
the  application  for  other  insurance  was  ac- 
cepted on  the  day  on  which  the  property  in- 
sured was  destroyed  by  fire  and  notice  of  such 
acceptance  did  not  reach  the  assured  until 
after  the  loss.  Commercial  Union  Assur.  Co. 
y.  Temple,  xxix.,  206. 

13.  Previous  insurance  —  Verbal  notice  to 
agent — Representation  in  application. 

See  Insurance,  Fire,  92. 

14.  Condition  in  policy  of  fire  insurance — 
Verbal  notice  to  agent — Waiver — Estoppel. 

See  Insurance,  Fire,  20. 


15.  Guarantee  policy — Honesty  of  employee 
— Notice  of  defalcation. 

See  Suretyship,  7. 

16.  Condition  in  fire  insurance  policy — No- 
tice of  additional  insurance  —  Loss  before 
knowledge  of  acceptance — Duty  of  insured. 

See  Insurance,  Fire.  42. 

17.  Accident  insurance — Condition  in  policy 
— Notice — Condition  precedent — Action. 

See  Insurance,  Accident,  4. 

18.  Fire  insurance — Conditions  of  policy — 
Change  in  risk — Foreign  statutory  conditions 
—R.  S.  O.  (1897)   c.  208,  s.  168. 

See  Insurance,  Fire,  33. 

19.  Landlord  and  tenant — Lease  for  eleven 
months  —  Monthly  or  yearly  tenancy — Over- 
holding. 

See  Landlord  and  Tenant.  2. 


4.  Constructive  Notice. 

20.  Conveyance  of  land — Misrepresentation 
— Boundaries — Knowledge  by  purchaser — In- 
quiry— Rescission  of  contract. 

See  Title  to  Land,  2. 

21.  Shares  held  *'  in  trust  ''—Sale  of  minor's 
stock — Purchase  for  value — Account. 

See  Trusts,  7. 

22.  Shares  held  in  trust— Transfer  by  trus- 
tee— Duty  as  to  inquiry. 

See  Pledge,  5. 

23.  WUI  —  Executors  and  trustees  under — 
Breach  of  trust  by  one  —  Inquiry  —  Dealing 
with  assets  as  executor  or  trustee. 

See  Trusts,  12. 

24.  Principal  and  agent — Agent's  authority 
— Representation  by  agent — Principal  affected 
by  —  Advantage  to  other  than  principal  — 
Knowledge  of  agent — Constructive  notice. 

See  Principal  and  Agent,  25. 

25.  Mortgage  —  Sale  of  mortgaged  land  fdr 
tames  —  Purchase  by  mortgagor  —  Action  to 
foreclose — Pleading. 

See  Mortgage,  35. 

26.  Bills  and  notes  —  Conditional  indorse- 
ment—Principal and  agent  —  Knowledge  by 
agent  —  Constructive  notice — Deceit  by  bank 
manager. 

See  Bills  and  Notes,  26. 

27.  Registry  laws — Prior  conveyance— Con- 
structive notice. 

See  Prescription,  19. 


5.  Exemption  from  Liability. 

28.  Express  company's  receipt  —  Limitation 
of  liability — Condition  precedent  —  Notice  of 
action. 

See  Carriers.  12. 

29.  Liability  of  Crown  —  Government  rail- 
way —  Negligence  —  R.  S.  C.  c.  38,  s.  50. 

See  Negligence,  219. 

And  see  Nos.  40  to  42,  infra. 
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0.  Pbactice  and  Pbocedubs. 

30.  Action  for  false  arrest — C.  8,  L.  C.  c. 
101,  8.  1 — Practice — Question  not  directly  be- 
fore court--Art,  22  C.  C.  jP.]— Plaintiif,  while 
grand  master  of  the  Orange  Order  in  Mon- 
treal, was  arrested  for  disturbing  the  peacfe, 
and  brought  action  against  the  mayor  for 
false  arrest.  Notic'e  of  action  was  given  as 
follows:  **We  give  you  notice  that  D.  G., 
of  the  City  of  Montreal,  salesman  and  trader, 
will  claim  from  you  personally  the  sum  of 
$10,000  damages,  by  him  suffered  from  the 
abuse  made  of  your  authority  in  causing  his 
arrest  illegally  and  for  no  cause  on  tl^e  12th 
of  July  last  (1878),  and  that  unless  you 
make  proper  amend  and  reparation  of  such 
damages  within  a  month,  judicial  proceedings 
will  be  adopted  against  you.'\  (Sgd.)  D.,  B. 
&  McC,  advocates  for  plaintiff."  The  Su- 
perior Court  considered  that  the  notice  was 
insufficient  in  not  stating  the  place  where  the 
alleged  arrest  was  effected,  and  also  in  not 
stating  the  name  and  residence  of  plaintiff's 
attorney  or  agent,. and  this  judgment  was  af- 
firmed by  the  Court  of  Queen's  Bench,  which 
further  held,  that  G.  was  properly  arrested, 
being  a  member  of  an  illegal  association.  (2 
Dor.  Q.  B.  197).  Held,  affirming  the  judg- 
ment appealed  from  (2  Dor  Q.  B.  197;  2 
Legal  News  393 ;  4  Legal  News  354),  that  the 
notice  of  action  was  insufficient,  for  the  rea- 
sons given  by'the  Superior  Court,  and  also 
because  the  cause  or  causes  of  action,  as  set 
out  in  the  declaration,  were  not  sumdently 
stated  in  the  notice,  and  that  any  expression 
of  opinion  as  to  the  legality  or  illegality  of 
the  Orange  Association  would  be  extra  judi- 
cial and  unwarranted.  Grant  v.  Beaudry, 
Cass.  Dig.   (2  ed.)  581. 

31.  Appeal  —  Dismissal  for  toant  of  appear- 
ance -^ —  Application  to  reinstate — Notice  — 
Practice  —  Costs.] — An  appeal  had  been  regu- 
larly inscribed  on  the  roll  for  hearing  at  the 
May  sittings  of  the  Supreme  Court  of  Canada, 
and  on  18th  May,  1898,  the  case  being  called 
in  the  order  in  which  it  appeared  upon  the 
roll,  no  person  appeared  on  behalf  of  the  ap- 
pellant. Counsel  appeared  for  the  respondent 
and  asked  that  the  appeal  should  be  dismissed 
for  want  of  prosecution.  The  court  referred 
to  the  fact  that  the  case  had  been  called  in 
its  proper  place  on  the  roll  on  the  previous 
day  and  allowed  to  stand  over  because  coun- 
sel were  not  present  on  the  part  of  the  appel- 
lant, and  the  appeal  was  dismissed  with  costs. 
— On  20th  May,  1898,  application  by  motion 
was  made  on  behalf  of  the  appellant  to  have 
the  appeal  reinstated  and  restored  to  its  place 
on  the  roll  for  hearing  on  such  terms  as  the 
court  might  deem  appropriate,  the  ground 
stated  for  requesting  such  indulgence  being 
that  counsel  for  the  appellant  were  under  a 
misapprehension  as  to  the  time  when  the  hear- 
ing was  to  take  place.  The  motidn  was  op- 
posed by  counsel  for  the  respondent,  who  ob- 
jected that  proper  notice  of  the  motion  had 
not  been  given  as  required  by  the  rules  of 
practice. — The  court  refused  to  hear  the  mo- 
tion or  to  make  an  order  staying  the  issue  of 
the  certificate  of  the  judgment*  already  render- 
ed dismissing  the  appeal,  but  under  the  cir- 
cumstanc'es  the  motion  was  dismissed  without 
costs.    Uall  Alines  v.  Moore,  20th  May,  1898. 

32.  Question  of  local  practice  —  Inscrip- 
tion for  proof  and  hearing  —  Peremptory  list 
— Xoticc — Requite  civile.]  —  Where  a  grave 
injustice  had  been  inflicted  upon  a  party  to  a 
suit,  the  Supreme  Court  of  Canada  will  inter- 


fere for  the   purpose  of  granting  relief,  al- 
though the  question  involved  upon  the  appeal 
may   be   one .  of    mere    local    practice    only. 
Lambe  v.  Armstrong  (27  Can.  S.  C.  R.  390) 
followed. — Under  a   locial   practice  prevailing 
in  the  Superior  Court  in  the  District  of  Mon- 
treal, the  plaintiff  obtained  an  order  from  a 
judge  fixing  a  day  peremptorily  for  the  ad- 
duction of  evidence,  and  hearing  on  the  merits 
of  a  case  by  precedence  over  other  cases  pre- 
viously inscribed  on  the  roll,  and  without  no- 
tice to  the  defendant    The  defendant  did  not 
appear,  and  judgment  by  default  was  entered 
I  in  favour  of  the  plaintiff.    Held,  reversing  the 
'  judgment  of  both  courts  below,  upon  the  de- 
fendant's requite  civile,   that  the  order  was 
'  improperly  made  for  want  of  notice  to  the 
I  adverse  party,   as   required   by   the   rules  of 
I  practice    of    the    Superior    Court.     Eastern 
I  Townships  Bank  v.  8wan,  xxix.,  193. 

33.  Hearing  of  appeal  —  Order  extending 
time  for  notice — Discretion  of  trial  judge. 

See  Election  Law,  7. 

34.  Negligence  —  Non-repair  of  municipal 
drains  —  Damages  —  Mandamus  —  Notice  of 
action— R.  8.  0.  (1887)  c.  184. 

See  Dbainaoe,  2. 

35.  Action  for  damages — Highways — Negli- 
gence —  Pleading  —  34  Vict.  o.  11  {N,  B.) 

See  Municipal  Corporation,  141. 

36.  Suit  against  fishery  officer  —  Trespass 
— Riparian  owner — G.  S.  N.  B.  cc.  89,  90. 

See  Fisheries,  3. 

37.  BiU  of  lading  —  Claim  for  loss  —  Time 
limit — Estoppel — Delivery  —  Bailment. 

See  Railways,  3. 

38.  Suits  against  Crown  officers  —  **  Em- 
ployee "  —  Government  Railways  Act,  1881. 

See  Crown,  64. 

39.  Bailees  —  Common  carriers  —  Express 
j  company  receipt  for  money  parcel  —  Condi- 
I   tions  precedent  —  Formal  notice  of  claim  — 

Pleading  —  Money  counts  —  Special  pleas, 
\  See  Action,  21. 


7.  Surety,  Notice  to. 

40.  Dishonour  of  note  —  Mailing  notices  in 
post  office. 

See  Bills  and  Notes.  34. 

41.  Principal  and  surety  —  Quarantee  bond 
— Default  of  principal  —  Non-disclosure  by 
creditor. 

See  Principal  and  Surety,  5. 

42.  Suretyship  —  Conditional  warranty  — 
Notice  —  Possession  of  goods  —  Art.  19o9  C. 
C. 

See  Suretyship,  10. 


8.  Other  Cases. 

43.  Mining  regulations  —  Publication  — 
Payment  of  royalties — Dominion  Lands  Act."! 
— The  provision  in  s.  91  of  the  Dominion 
Lands  Act  that  regulations  made  thereunder 
shall  have  effect  only  after  publication  for  four 
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saccessive  weeks  in  the  Canada  Gazette  mecuis 
that  the  reg^ilations  do  not  come  into  force  on 
publication  in  the  last  of  the  four  successive 
issues  of  the  Gazette,  but  only  on  the  expira- 
tion of  one  week  therefrom.  Thus  where  they 
were  published  for  the  fourth  time  in  the  is- 
sue of  September  4th  they  were  not  in  force 
until  the  11th  and  did  not  affect  a  license 
granted  on  September  9th. — Where  regula- 
tions provided  that  failure  to  pay  royalties 
would  forfeit  the  claim,  and  a  notice  to  that 
effect  was  posted  on  the  claim  and  served  on 
the  licensee,  payment  by  the  latter  under  pro- 
test was  not  a  voluntary  payment.  The  King 
V.  ChappeUe,  dc.,  xxxii.,  58t). 

44.  Term  for  redemption  —  Completion  of 
building  —  Mise  en  demeure. 

See  Sale,  83. 

45.  Dissolution  of  partnership  —  Eaopul- 
sion  of  partner — Waiver, 

See  Pabtnesship.  23. 

46.  Assignment  of  chose  in  action  —  Suit 
hy  assignee — R,  S,  N.  8,  {4  ser.)  c.  94,  «»• 
3o5,  557. 

See  Ghose  in  Action,  1. 

47.  Defective  use  of  machinery  —  Injury 
to  workman  —  Employ €r*s  liability  —  Failure 
to  report  defect. 

See  Master  and  Servant,  32. 

48.  Composition  and  discharge  —  Acqui- 
escence in  new  arrangement  of  terms  of  settle- 
ment —  Notice  of  withdrawal  from  agree- 
ment. 

See  Composition  and  Discharge. 

49.  "Negligence  —  Unsafe  premises  —  Risk 
voluntarily  incurred. 

See  Negligence,  5. 

50.  Cancellation  of  contract  —  Gas  supply 
— Shut  off  for  non-payment  of  gas  bUl  on 
other  premises  —  Construction  of  contract  — 
Construction  of  statute. 

See  Gas  Company. 

51.  Municipal  corporation  —  Waterworks 
— Rescission  of  contract — Mise  en  demeure — 
Long  user— Waiver— Art.  1067  C,  C, 

See  Contract.  29. 

And  see  Action — Appeal — Assignment — 
Carriers  —  Municipal  Corporation — 
Pleading — Practice — Registr'^  LaVs 
Title  to  Land. 


NOVATION. 

1.  Indication  of  payee  —  Delegation  —  Ew- 
ception  by  obligee— Arts.  1114,  ^^80  C.  CM— 
The  consent  of  an  insurance  company  to  pay 
the  amount  of  a  policy  of  life  insurance,  in 
case  of  death,  to  a  beneficiary  indicated  by 
the  person  insured  does  not  effect  novation  in 
the  case  of  a  policy  void  ab  initio,  and  the  pro- 
visions of  art  1180  C.  C.  do  not  apply  in  such 
a  case.  Venner  v.  Sun  Life  Ins,  Co.,  xvii., 
394. 

2.  Dissolution  of  partnership  —  Assets  and 
UabUities  —  New  firm  of  continuing  partner. 

See  Trusts,  10. 


8.  Unpaid  note  —  Security  for  by  deed  — 
Interruption  of  prescription  —  Art.  2^64  C, 
0. 

See  Prescription,  6. 

4.  Vendor  and  purchaser  —  Agreement  for 
sale  of  lands  —  Assignment  —  Principal  and 
surety  —  Deviation  from  terms  of  agreement 
— Giving  time  —  Creditor  depriving  surety 
of  rights  —  Secret  dealings  with  principal — 
Release  of  lands  —  Arrears  of  interest — No- 
vation —  Discharge  of  surety. 

See  Principal  and  Surety,  4. 

5.  Prescription  —  Arts.  2188,  t262,  2267  C. 
C. — Waiver — Failure  to  plead  limitation  — 
Defence  supplied  by  court — Reservation  of 
recourse  for  future  damages  —  Judicial  ad- 
mission— Interruption  of  prescription — Costs. 

See  Limitation  of  Actions,  23. 

And  see  Contract,  182,  183. 


NUISANCE. 

1.  Tannery  —  Pollution  of  running  stream 
— Long  user  —  Injunction.]  ^V,  acquired  a 
lot  adjoining  a  small  stream  and  finding  the 
water  polluted  from  noxious  substances 
thrown  into  the  stream  brought  an  action  in 
damages  against  C,  the  owner  of  a  tannery 
situated  fifteen  arpents  higher  up  the  stream, 
and  asked  for  an  injunction.  C.  and  his  pre- 
decessors had  from  time  immemorial  carried 
on  tanning  there,  using  the  water  for  tanning 
purposes  to  the  knowledge  of  all  the  inhabi- 
tants without  complaint  on  their  part ;  it  was 
the  principal  Industry  of  the  village ;  the 
stream  was  partly  used  as  a  drain  by  the 
other  proprietors  of  lands  adjoining  the 
stream  and  manure  and  filth  were  thrown  in, 
but  every  precaution  was  taken  by  C.  to  pre 
vent  any  solid  matter  falling  into  the  creek. 
VV.  had  acquired  the  property  long  after  C  had 
been  using  the  stream  for  tannery  purposes, 
and  there  was  no  evidence  that  the  property 
had  depreciated  in  value  by  the  use  C.  made 
of  the  stream.  Held,  affirming  the  judgment 
appealed  from  (M.  L.  R.  4  Q.  B.  197)  that 
W.,  under  the  circumstances  proved  in  this 
case,  was  noL  entitled  to  an  injunction  to  re-  » 
strain  C.  from  using  the  stream  as  he  did. 
Weir  V.  Claude,  xvi.,  575. 

2.  Municipal  drains  —  Flooding  lands  — 
Action  by  adjoining  municipality.] — Damages 
for  flooding  lands  cannot  be  recovered  by  an 
adjoining  municipality  against  the  municipal- 
ity constructing  drainage  works  even  though 
the  nuisance  occasioned  was  general,  but  com- 
pensation for  repairs  to  roads  washed  away 
might  be  recovered.  Township  of  Sombra  v. 
Township  of  Chatham,  xxi.,  305. 

3.  Livery  stable  —  Offensive  odours — Noise 
of  horses.] — ^Though  a  livery  stable  is  con- 
structed with  all  modern  improvements  for 
drainage  and  ventilation,  if  offensive  odour 
therefrom,  and  the  noise  made  by  the  horses 
are  a  source  of  annoyance  and  inconvenience 
to  the  neighbouring  residents,  the  proprietor 
is  liable  in  damages  for  the  injury  caused ji» 
thereby.  Gwynne,  J.,  dissenting.  Drysdale  v. 
Dugas,  xxvi.,  20. 

Followed  in  Gareau  v.  Montreal  Street  Ry, 
Co.  (31  Can.  S.  C.  U.  4(J3),  No.  «,  infra, 

4.  Constitutional  law  —  Navigable  waters 
—  Title  to  bed  of  stream  —  User  —  Obstruc- 
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tion  to  navigation  —  Public  nuisance — Bal- 
ance of  convenience.] — An  obstruction  to  navi- 
gation cannot  be  justified  on  the  ground  that 
the  public  benefit  to  be  derived  from  it  out- 
weighs the  inconvenience  it  causes.  It  is  a 
public  nuisance  though  of  a  very  great  public; 
benefit,  and  the  obstruction  of  the  slightest 
possible  degree.  The  Queen  v.  Moas,  xxvi., 
322. 

5.  Municipal  corporation  —  Highway — En- 
croachment upon  street  —  Negligence  —  06- 
struction  of  shotc-window  —  Mttnicipal  of- 
ficers —  Action  for  damages  —  Misfeasance 
during  prior  ownership  —  Nonfeasance — »Sto- 
tutahle  duty.] — An  action  does  not  lie  against 
a  municipal  corporation  for  damages  in  re- 
spect of  mere  non-feasance,  unless  there  has 
been  a  breach  of  some  duty  imposed  by  law 
upon  the  corporation.  The  Municipality  of 
Pictou  v.  Geldert  (1893)  A.  C.  524.  and  The 
Municipal  Council  of  Sydney  v.  Bourke 
(181>5)  A.  C.  43;^.  followed.— An  action  does 
not  lie  against  a  municipal  corporation  by  the 
proprietor  of  lands  for  damages  in  respect 
thereof,  through  the  mistake  or  misfeasance 
of  the  corporation  or  its  officers,  alleged  to 
have  occurred  prior  to  the  acquisition  of  his 
title  thereto. — A  municipal  corporation  is  not 
civilly  responsible  for  acts  of  its  officer^  or 
servants  other  than  those  done  within  the 
scope  of  their  authority  as  such.  City  of  Mon- 
treal V.  Mulclair,  xxviii.,  458. 

6.  Operation  of  electric  railway  —  Power 
house  machinery  —  Vibrations,  smoke  and 
noise  —  Injury  to  adjoining  property — Evi- 
dence —  Assessment  of  damages — l^eversal  on 
questions  of  fact.] — Notwithstanding  the  pri- 
vileges conferred  by  its  Act  of*  incoriK>ration, 
upon  an  electric  street  railway  company  for 
the  construction  and  operation  of  an  electric 
tramway  upon  the  public  thoroughfares  of 
the  city,  the  company  is  responsible  in  dam- 
ages to  the  owners  of  property  adjoining  its 
power  house  for  any  structural  injuries  caus- 
ed by  the  vibrations  produced  by  its  ma- 
chinery and  the  diminution  of  rentals  and 
values  thereby  occasioned.  Drysdalc  v.  Dugas 
(20  S.  C.  K.  20)  followed.— In  an  action  by 
the  owner  of  adjoining  property  for  damages 
thus   caused   the   evidence   was   contradictory 

.  and  the  courts  below  gave  eflfect  to  the  testi- 
mony of  scientific  witnesses  in  preference  to 
that  of  persons  acquainted  with  the  locality. 
held  Taschereau,  J.,  dissenting,  that  notwith- 
standing the  concurrent  findings  of  the  courts 
below,  as  the  witnesses  were  equally  credible 
the  evidence  of  those  who  spoke  from  person- 
al knowledge  of  the  facts  ought  to  have  been 
preferred  to  that  of  persons  giving  opinions 
based  merely  upon  scientific  observations. — 
In  reversing  the  judgment  appealed  from,  the 
Supreme  Court,  in  the  interest  of  both  parties, 
assessed  damages,  once  for  all,  at  an  amount 
deemed  sufficient  to  indemnify  the  plaintiff  for 
all  injuries,  past,  present  and  future,  result- 
ing from  the  nuisance  complained  of,  should 
she  elect  to  accept  the  amount  so  estimated  in 
full  satisfaction  thereof;  otherwise  the  record 
was  ordered  to  be  transmitted  to  the  trial 
court  to  have  the  amount  of  damages  deter 
mined.  (Jareau  v.  Montreal  Street  Ry.  Co., 
^'xxi.,  4G3. 

7.  Embankment  —  Flooding  premises — 06- 
struction  —  Trespass  —  Continuing  damages.] 
— In  1888  the  Canada  Atlantic  Railway  Com- 
pany ran  their  line  through  Britannia  Ter 
race,  a  street  in  Ottawa,  in  connection  with 
which  they  built  an  embankment  and  raised 


the  level  of  the  street.  In  1895  the  plaintifb 
became  owners  of  land  on  said  street  on  which 
they  have  since  Carried  on  their  foundry  busi- 
ness. In  1900  they  brought  an  action  against 
the  Canada  Atlantic  Railway  Company  al- 
leging that  the  embankment  was  built  and 
level  raised  unlawfully  and  without  author- 
ity and  claiming  damages  for  the  flooding  of 
their,  premises  and  obstruction  to  their  ingress 
and  egress  in  consequence- of  such  work.  Held, 
that  the  trespass  and  nuisance  (if  any)  com- 
plained of  were  committed  in  1888,  and  the 
then  owner  of  the  property  might  have  taken 
an  action  in  which  the  .damages  would  have 
been  assessed  once  for  sill.  Uis  right  of  ac- 
tion being  barred  by  lapse  of  time  when  the 
plaintiff's  action  was  taken  the  same  could 
not  be  maintained.  Chaudi^e  Machine  de 
Foundry  Co.  v.  Canada  Atlantic  Hy,  Co,, 
xxxiii.,  11. 

8.  Suffrance  —  Public  property  —  Long 
user — Possession. 

See  Estoppel,  1. 

9.  Discharge  of  steam — Injury  to  neighbour 
— Sic  utere  tuo  ut  alieno  ne  tcsdas. 

See  Negligence,  3. 

10.  Level  of  street — Fence  on  embankment 
— Access  cut  off — Powers  and  duty  of  muni- 
cipal council. 

See  Municipal  Cobpoeations,  163. 

11.  Street  obstruction  —  Street  railway  — 
Height  of  rails  —  Statutory  obligation — Ac- 
cident to  horse. 

See  Negligence,  242. 

12.  Municipal  corporation  —  Public  market 
— Licensing  traders  and  hucksters— Obstruct-, 
ing  streets  and  sidewalks — Loss  of  rents  — 
Damages, 

See  Municipal  Corporations,  155. 

13.  Expropriation  of  lands  —  Uses  injuri- 
ous to  adjacent  property — Depreciation  in 
prospective  value. 

See  Rifle  Ranges. 


NUIXITY. 

1.  Assignment  —  Prete-nom — Notice — Reg- 
istration —  Action  to  annul  —  Parties  in  in- 
terest.]— The  nullity  of  a  deed  of  assignment 
can  only  be  invoked  by  proceedings  to  which 
all  persons  interested  in  the  deed  have  been. 
made  parties.  Guertin  v.  Oosselin,  xxvii., 
514. 

2.  Donation  in  form  of  sale  —  Gifts  in 
contemplation  of  death  —  Mortal  illness  of 
donor  —  Presumption  of  nullity  —  Validat- 
ing circumstances  —  Dation  en  paiement  — 
Arts.  762,  989  C.  d— During  her  last  illness 
and  a  short  time  before  her  death,  B.  granted 
certain  lands  to  V.  by  an  instrument  purport- 
ing to  be  a  deed  of  sale  for  a  price  therein 
stated,  but  in  reality  the  transaction  was  in- 
tended as  a  settlement  of  arrears  of  salary  dae 
by  B.  to  the  grantee,  and  the  consideration 
acknowledged  by  the  deed  was  never  paid. 
Held,  reversing  the  decision  of  the  Court  of 
Queen's  Bench,  that  the  deed  could  not  be 
set  aside  and  annulled  as  void  under  the  pro- 
visions of  article  7(»2  of  the  Civil  Code,  as 
the   circumstances   tended   to   shew   that   the 
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transaction  was  actually  for  good  considera- 
tion {dation  en  paiement),  and  consequently 
legal  and  valid.  Valade  v.  Lalonde,  xxvii., 
551. 

3.  Local  improvements  —  2>fotice  —  Illegal 
assessment  —  F,ayment  in  error  of  lato  — 
rroot—UipHition  de  iindH. 

See  Assessment  and  Taxes,  49. 

4.  Prohsbitive  law  —  Parol  testimony  — 
Written  instrument — Arts.  14,  1234  0.  C, 

See  Appeal,  212. 

5.  Bond  to  sheriff  —  Fraud  —  ^ew  evi- 
dence— HequSte  civile. 

See  Shebiff,  10. 

6.  Evidence — Estoppel — C.  C.  arts.  311  and 

See  Evidence,  49. 

7.  Assignment  for  benefit  of  creditors — Pre- 
ferences— Moneys  paid  under  voidable  assign- 
ments— Liability  of  assignee. 

See  Assignments,  6. 

8.  Title  to  lands — Shcriff*s  deed  —  Limita- 
tion of  actions — Equivocal  possession. 

See  Evidence,  289. 

9.  Life  insurance  —  Wagering  policy  — 
Waiver  —  Estoppel  —  I4  Geo.  III.,  0.  JtS 
{Imp.)— Arts.  2480,  2590  C.  0. 

See  Insurance,  Life,  21. 

10.  Fraudulent  preference  —  Bribery  —  Il- 
legal consideration — Costs. 

See  Assignments,  7. 

11.  Co-relative  agreements  —  Illegal  con- 
sideration— Judicial  notice  of  invalidity. 

See  Lottery. 

12.  Penal  statute  —  Prohibited  contract  — 
Railway  director  —  Partnership  with  con- 
tractor —  Action  pro  socio — **  The  Consoli- 
dated Railway  Act.  i«7.9." 

See  Statute,  20. 

13.  Husband  and  wife  —  Judicial  separa- 
tion as  to  property — Debts  incurred  by  hus- 
band before  dissolution  of  community — Obli- 
gation by  wife — Art.  1301  C.  C. — Public 
policy. 

See  Husband  and  Wife,  8. 


OATH. 


Adverse  mineral  claim — Form  of  affidavit — 
Right  of  action  —  Condition  precedent — Btank 
in  jurat— (it  Vict,  c.  S.l.  s.  9  (B.C.)—B.  C. 
Supreme  Court  rule  4^5  of  1890. 

'  See  Mines  and  Miiterals,  15. 


ONTARIO  FACTOBIES  ACT. 

Xegligenre  —  Injury  to  workman  —  Proxi- 
mate eauite  —Ontario  Factories  Act — F'ault  of 
fellow-workman. 

See  Negligence,  19,  21. 


OPPOSITION. 

1.  Collocation  and  Distribution,  1. 

2.  (On)  Executions,  2-10. 
(a)  Afin  d'annuler,  2-5. 
(6)  Afin  de  charge,  6. 

(c)  Afin  de  conserver,  7. 

(d)  A/In  de  distraire,  8-10. 

3.  (To)  Judgments,  11-15. 

4.  Oppositions  en  Sous  Obdb{:,  16. 

5.  Writs  of  Possession,  17. 


1.  Collocation  and  Distribution. 

1.  Appeal  —  Collocation  and  distribution — 
U y pot hvcs— Arts.  20.  144  and  761  C.  C.  P.— 
Assignment  —  Notice  —  Registration — Prite- 
nom  —  Action  to  annul  deed  —  Parties  in  in- 
terest— Incidental  proceedings.] — The  appeal 
from  judgments  of  distribution  under  art.  761 
C.  C.  P.  is  not  restricted  to  the  parties  to  the 
suit,  but  extends  to  every  person  having  an 
interest  in  the  distribution  of  the  moneys 
levied  under  the  execution. — The  provisions  of 
art.  144  C.  C.  P.  that  every  fact  of  .which  the 
existence  or  truth  is  not  expressly  denied  or 
declared  to  be  unknown  by  the  pleadings  filed 
shall  be  held  to  be  admitted,  applies  to  inci- 
dental proceedings  upon  an  appeal  in  the 
Court  of  Queen's  Bench. — The  nullity  of  a 
deed  of  assignment  can  only  be  invoked  by 
proceedings  to  which  all  persons  interested  in 
the  deed  have  been  made  parties.  Guertin  v. 
Oosselin^  xxvii.,  514. 

2.  (On)  Executions. 
(a)   Afin  d*annulcr. 

2.  Practice — Tierce  opposition — Opposition 
afin  d^annuler — Will — Exemption  from  seizure 
—-Judgment  in  repeat  to  matters  dehors  the 
succession — Locus  standi  of  beneficiaries — Res 
inter  alios  acta.] — The  will  declared  the  pro- 
perty devised  insaisissable^  save  for  debts  of 
the  succession.  Upon  seizure  of  property  of 
the  estate  in  execution  of  a  judgment  obtained 
in  respect  of  a  debt  contracted  by  the 
executor  and  one  of  the  beneficiaries  in  a 
transaction  dehors  the  succession,  the  bene- 
ficiaries under  the  will  contested  the  execu- 
tion by  opposition  afin  d*annuler.  Held,  that 
the  beneficiaries  were  not  obliged  to  contest  by 
means  of  tierce  opposition  and  were  entitled  to 
oppose  the  execution  as  they  had  done  on  the 
ground  that  the  judgment  was  the  result  of 
res  inter  alios  acta  and  the  property  could  not 
be  seized  thereunder.  Lionats  v.  Molsons 
Bank,  x.,  526. 

3.  Appearance  by  attorney  without  auth- 
ority —  Judgment  by  default  —  Disavowal — 
Opposition  afin  d*annuler  —  Arts.  483,  484 
505  C.  C.  P.— Con.  S.  L.  C.  c.  83,  s.  112.]— 
Appellant,  jointly  with  S.  J.  D.,  signed  a  note 
in  favour  of  Angus  McDonald,  in  his  lifetime 
of  B6cancour,  in  the  Province  of  Quebec,  at 
Three  Uivers,  on  20th  February,  18(»2,  for 
$8(X),  payable  at  the  Bank  of  Upper  Canada 
in  Three  Rivers,  on  25th  June,  3862.— -On  1st 
April,  1874,  the  sheriff  of  Three  Kivers  wrote 
to  appellant  that  a  judgment  against  him  had 
been  placed  in  his  hands  for  execution,  and 
this,  he  alleged,  was  the  first  he  had  ever  heard 
of  the  note  since  the  day  he  had  signed  it. — 
Appellant  being  absent  at  the  time  and  ignor- 
ant of  any  proceedings  against  him,  on  receipt 
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of  this  letter  filed  an  opposition  a/tn  d^annuler 
and  petition. — It  appeared  that  a  summons  is- 
sued out  of  the  Superior  Court  at  Three 
Rivers  on  10th  October,  1866,  against  the  ap- 
pellant and  S.  J.  D.  was  served  at  the  domi- 
cile of  S.  J.  D.,  but  the  bailiflE  returned  that  he 
had  served  a  copy  at  their  domicile  (although 
the  appellant  alleged  he  had  no  domicile  in 
Three  Rivers  at  the  time)  and  on  the  26th  Oc- 
tober, 1886,  an  appearance  was  filed  for  the  de- 
fendants by  D..  an  advocate,  but  without  any 
authority  from  the  appellant,  who  knew  no- 
thing of  the  proceedings. — The  next  proceeding, 
after  this  appearance,  was  by  a  notice  served 
on  D.,  on  5th  January,  1874,  without  any  step 
having  been  taken  by  the  plaintiff  in  the 
meantime. — Proceedings  were  carried  on  and 
services  effected  on  D.,  of  which  he  appears  to 
have  taken  no  notice  up  to  judgment  by  de- 
fault on  2nd  March  following,  of  all  which 
the  appellant  alleged  he  was  in  utter  ignor- 
ance, until  apprised  of  the  execution  as  above. 
— D.,  upon  oath,  stated  that  he  was  never  em- 
ployed by  appellant,  never  had  any  communi- 
cation with  him  upon  the  subject  of  this  suit 
and  never  informed  him  of  the  proceedings 
when  served  with  notices  in  continuation  of 
the  suit  in  1874.  and  that  shortly  after  the  ap 
pearance  was  filed  by  him  in  October,  1866, 
he  was  informed  by  the  other  defendant,  who 
alone  had  employed  him,  that  the  case  was 
settled. — Polette,  J.,  dismissed  the  opposition 
with  costs,  and  this  judgment  was  affirmed  by 
the  Court  of  Queen's  Bench.  Held,  affirming 
the  judgment  appealed  from,  that  the  opposi- 
tion could  not  be  taken  to  have  been  made  un- 
der art.  484  C.  G.  P.,  the  judgment  of  2nd 
March.  1874,  having  been  rendered  by  the 
court  in  term,  and  against  such  a  judgment 
this  oppositi(»i  does  not  lie.  That  under  C. 
S.  L.  G.  c.  83,  s.  112,  the  appellant  should  have 
proved  that  the  place  where  the  process  was 
served  was  not  his  real  domicile,  and  this  he 
had  not  attempted  to  do.  That  if  made  under 
art.  505  G.  G.  P.,  the  appeanance  by  attorney 
covered  any  defect  in  the  signification  or  the 
bailiff's  return,  or  even  an  entire  want  of 
signification,  and  this  would  be  fatal  under 
art.  505.  as  well  as  art.  483.  That  the  only 
way  the  appellant  could  get  rid  of  the  appear- 
ance was  by  a  regular  disavowal,  according  to 
arts.  192  et  seq.  C.  C.  P.  No  such  disavowal 
having  been  made,  he  must  be  taken  to  have 
waived,  by  the  appearance  filed  in  his  name, 
all  the  irregularities  in  the  service  and  even 
the  entire  absence  of  service.  Dawson  v.  Mac- 
donald,  Cass.  Dig.   (2  ed.)  586. 

4.  Amount  in  controversy — Ri^ht  of  appeal 
— Setting  aside  order  of  provincial  judge. 

See  Appeal,  320. 

5.  Seizure  for  less  than  $2,000 — Amount  in 
controversy. 

See  Appeal,  47. 


(6)  Afln  de  Charge, 

6.  Pledge  of  railway  property  —  Judgment 
creditor — Remedy  of  lien-holder — Oppositions 
afln  de  charge  or  afin  de  conserver.'\ — Art.  419 
O.  O.  does  not  give  a  registered  pledgee  a  right 
of  retention  against  execution  creditors,  but 
the  remedy  of  the  pledgee  is  by  opposition  afin 
de  conserver.  Great  Eastern  Ry.  Co,  v.  Lamhe, 
xxi.,  431. 

And  see  Lien,  7. 


(c)  Afin  de  Conserver, 

7.  Pledge  of  railway  property  —  Judgment 
creditor — Remedy  of  lien-holder. 

See  Lien,  7,  and  No.  6.  ante, 

{d)  Afin  de  Distraire. 

8.  Appeal — Jurisdiction — Amount  in  contro- 
versy —  Opposition  afin  de  distraire — Judicial 
proceeding — Demand  in  original  action — R.  8, 
C,  c.  1S5,  s.  2P.] — An  opposition  afin  de  dis- 
traire, for  the  withdrawal  of  goods  from  seiz- 
ure, is  a  "judicial  proceeding"  within  the 
meaning  of  s.  29  of  **  The  Supreme  and  Ex- 
chequer Courts  Act,"  and  on  an  appeal  to  the 
Supreme  Court  of  Canada,  from  a  judgment 
dismissing  such  opposition,  the  amount  in  con- 
troversy is  the  value  of  the  goods  sought  to  be 
withdrawn  from  seizure  and  not  the  amount 
demanded  by  the  plaintiff's  action  or  for  which 
the  execution  issued.  Turcotte  v.  Dansereau 
(2(i  Can.  S.  C.  R.  578).  and  McCorkill  v. 
Knight  (3  Gan.  S.  G.  R.  233;  Gaas.  Dig.  2  ed. 
694),  followed;  Champouw  v.  Lapeirre  (Gass. 
Dig.  2  ed.  426),  and  Qendron  v.  McDougaU 
(Gass.  Dig.  2  ed.  429),  discussed  and  dis^n- 
guished.     King  v.  Dupuis  dit  CHlbert,  xxviii., 

9.  Seizure  of  land  —  Amount  in  dispute — 
Supreme  Court  Act  (1879)  s.  8  —  Appeal- 
Jurisdiction. 

See  Appeal,  49. 

10.  Insolvency  of  eweoution  debtor — Incom- 
plete assignment — Art.  772  0.  O.  P. 

See  Execution,  5. 


3.  (To)  Judgments. 

11.  Appeal — Jurisdiction — Judicial  proceed- 
ing— Opposition  to  judgment.] — An  opposition 
to  judgment  under  art.  484  G.  G.  P.  is  a 
**  judicial  proceeding  "  within  the  meaning  of 
s.  29  of  "  The  Supreme  and  Exchequer  Courts 
Act,"  and  there  is  an  appeal  to  the  Supreme 
Court  if,  at  the  filing  of  the  opposition,  the 
principal  and  interest  due  under  thejudgment 
sought  to  be  annulled  amount  to  $2,000,  where 
such  appeal  depends  upon  the  amount  in  con- 
troversSy.    Turcotte  v.  Dansereau,  xxvi.,  678. 

12.  Service  of  action — Judgment  by  default 
— Opposition    to    judgment  —  Reasons    of— 
**  Rescissoire  "    joined    with    "  resctndant " — 
Arts,  le,  89  et  sea.,  -485,  489  C.  C.  P.— FaZ*« 
return  of  service.] — No  entry  of  default  fcr 
non-appearanc<e   can   be  made,   nor   ew   parl9 
judgment  rendered,  against  a  defendant  wh> 
has  not  been  duly  served  with  the  writ  of  sum- 
mons, although  the  papers  in  the  action  may 
have  actually  reached  him  through  a  person 
with  whom  they  were  left  by  the  bailiff. — The 
provisions  of  arts.  483  and   following  of  the 
Code  of  Civil   Procedure   of  Lower  Canada 
(respecting   oppositions   to   judgment)    relate 
only  to  cases  where  a  defendant  is  legally  in 
default  to  appear  or  to  plead  and  have  no  ap- 
plication to  an  es  parte  judgment  rendered, 
for  default  of  appearance,  in  an  action  which 
has  not  been  duly  served  upon  the  defendant, 
and  the  defendant  may  at  any  time  seek  relief 
against  any  such  judgment  by  opposition,  and 
have  it  set  aside  notwithstanding  that  more 
than  a  year  and  a  day  may  have  elapsed  from 
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the  rendering  of  the  same,  and  without  alleg- 
ing or  establishing  that  he  has  a  good  defence 
to  the  action  on  the  merits. — An  opposition 
asking  to  have  a  judgment  set  aside,  on  the 
ground  that  the  defendant  has  not  been  duly 
served  with  the  action,  which  also  alleges  the 
defendant's  grounds  of  defence  upon  the 
merits,  should  not  be  dismissed  merely  for  the 
reason  that  the  rescisaoire  had  thus  been  im- 
properly joined  with  the  rescindant,  Turcotte 
V.  DantereaUf  zxvii.,  583. 

13.  Revocation  of  judgment  —  Pleading — 
Cro9S'deman^^Ari,  1164  0,  P.  Q.] — ^In  fonn- 
ing  an  opposition  or  petition  in  revocation*  of 
judgment  the  defendant,  in  order  to  comply 
with  art.  1164  C.  P.  Q.,  is  obliged  to  include 
therein  any  cfross-demand  he  may  have  by,  way 
of  set-off  or  in  compensation  of  the  plaintiff's 
claim  and,  unless  he  does  so,  he  cannot  after- 
wards file  it  as  of  right.  Judgment  appealed 
from,  Q.  K.  10  S.  G.  22,  reversed.  Magann  v. 
Auger,  xxxi.,  186. 

14.  Setting  a^ide  judgment  —  Escheat  to 
Croton — Locus  standi  of  possessor — Interven- 
tion —  CoUusion  —  champerty  —  Litigious 
rights. 

See  Title  to  Land,  131. 

15.  Revocation  of  judgment — Requite  civile 
— Nullity  —  New  evidence  —  Res  judicata — 
Fraud, 

See  Sheriff,  10. 


4.  Oppositions  en  Sous  Obdbe. 

16.  Suh'CoUocation  —  Attorney* s  lien  for 
costH — Opposition  en  sous  ordre — Moneys  de- 
posited in  hands  of  proihonotary  —  Art,  75S 
C,  C,  P.l—Held,  per  Ritchie,  C.J.,  Strong  and 
Taschereau.  J  J.,  affirming  the  judgment  ap- 
pealed from  (M.  L.  R.  3  Q.  B.  348),  Fournier 
and  Gwynne,  JJ.,  dissenting,  that  where 
moneys  have  been  voluntarily  deposited  by  a 
garnishee  in  the  hands  of  the  prothonotary, 
and  the  attachment  of  such  moneys  is  subse- 
quently quashed  by  a  final  judgment  of  the 
court,  there  being  then  no  longer  any  moneys 
subject  to  a  distribution  or  collocaatlon,  such 
moneys  cannot  be  claimed  by  an  opposition  en 
sous  ordre, — Fournier  and  Gwynne,  JJ.,  dis- 
senting, on  the  ground  that  as  the  moneys 
were  still  subject  to  the  control  of  the  court 
at  the  time  the  opposition  en  sous  ordre  was 
filed,  such  opposition  was  not  too  late.  Bar- 
nard V.  Molson,  zv.f  716. 


5.  Wbits  of  Possession. 

17.  Opposition — Action  confessoire — Execu- 
tion of  judgment  therein — Localization  of  right 
of  way — Writ  of  possession — Appeal  to  Su- 
preme Court  of  Canada. 

See  Title  to  Land,  40. 


ORDINAIfCES. 

See  Statutes. 


ORDNANCE  TJLVJ}B. 

1.  Petition  of  Right  Act,  1876 — Limitation 
of  actions  —  Litigious  rights — Maintenance — 
Public  uses — Reversion — Trusts  —  Fiduciary 
agent  of  the  Crown. 

See  RiDEAU  Canal  Lands,  1. 

2.  Laying  out  and  ascertaining — Re-vesting 
of  title — Lands  not  used  for  canal  purposes-^ 
Vesting  in  Crown  for  use  of  Canada — Pur- 
chase m  conflict  with  puUio  use. 

See  RiDEAu  Canal  Lands,  2. 


OWNERSHIP. 

1.  Railways  —  Expropriation  —  Tenants  in 
common — PropriStaires  par  indivis — Construc- 
tion of  agreement — Misdescription — Plans  and 
hooks  of  reference — Indemnity — Registry  laws 
— Estoppel, 

See  Railways,  32. 

2.  Joint  speculation — Partnership  or  owner- 
ship par  indivis. 

See  Partnership, '^'S. 

3.  Emphyteutic  lease  —  Action  pHitoire  — 
Right  of  action  for  damages — Legal  and  bene- 
ficial estates. 

See  Title  to  Land,  8. 


PARDON9. 

Representative  of  Crown  —  Prerogative — 
Legislative  authority.] — Queere^  Is  the  legis- 
lative power  of  conferring  the  prerogative  of 
pardoning  upon  the  representative  of  the 
Crown,  such  as  a  colonial  governor,  in  the 
Imperial  Parliament  only,  or,  if  not,  in  what 
legislature  does  it  reside?  Attomey-Oeneral 
of  Canada  v.  Attorney-General  of  Ontario, 
xxiii.,  458. 


PARLIAMENTARY  PRACTICE. 

Trespass — Assault — Legislative  (assembly — 
Powers — Punishment  for  contempt — Removal 
of  member  from  his  seat  —  Action  agatnst 
speaker  and  members  —  Damage's*]  —  W.,  a 
member  of  the  Legislative  Assembly  of  Nova 
Scotia,  on  the  16th  April.  1874,  charged  the 
provincial  secretary,  without  being  called  to 
order  for  doing  so,  with  having  falsified  a 
record.  The  charge  was  subsequently  investi- 
gated by  a  committee  of  the  House,  who  re- 
ported that  it  was  unfounded.  Two  days  after 
the  House  resolved  that,  in  preferring  the 
charge  without  sufficient  evidence  to  sustain 
it,  W.  was  guilty  of  a  breach  of  privilege.  On 
the  30th  April,  W.  was  orderea  to  make  an 
apology  dictated  by  the  House,  and,  having 
refused  to  do  so,  was  declared,  by  another  re- 
solution, guilty  of  a  contempt  of  the  House, 
and  requested  forthwith  to  withdraw  until 
sucrh  apology  should  be  made.  W.  declined  to 
withdraw,  and  thereupon  another  resolution 
was  passed  ordering  the  removal  of  W.  from 
the  House  by  the  sergeant-at-arms,  who,  with 
his  assistant,  enforced  such  order  and  removed 
W.  VV.  brought  an  action  of  trespass  for  as- 
sault against  the  speaker  and  certain  members 
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of  the  House,  and  obtained  a  verdict  of  $500 
damages,  held,  affirming  the  judgment  of  the 
Supreme  Court  of  Nova  Scotia,  that  the 
Legislative  Assembly  of  the  Province  of  Nova 
Scotia  has,  in  the  absence  of  express  grant, 
no  power  to  remove  one  of  its  members  for 
contempt,  unless  he  is  actually  obstructing  the 
business  of  the  House;  and  W.  having  been 
removed  from  his  seat,  not  because  he  was 
obstructing  the  business  of  the  House,  but  be- 
cause he  would  not  repeat  the  apology  re- 
quired, the  defendants  were  liable.  Kielley  v. 
Varson  (4  Moo.  P.  C.  63),  and  Doyle  v.  Fal- 
coner (L.  R.  1  P.  C.  328),  commented  on  and 
followed.     Landers  v.   Woodworth,  ii.,  158. 


PARTIES. 

1.  Action  for  account  —  Provisionfil  posses- 
sion— Executors. 

See  Executors  and  Administrators,  8. 

2.  Assignment  —  Hypothecs  —  Prite-nom — 
Notice — Action  to  annul  deed. 

See  Nullity,  1. 

And  sec  Action  —  Pleading  —  Practice  of 
Supreme  Court  of  Canada  —  Practice 
AND  Procedure. 


PARTITIOK. 

1.  False  inventory — Action  to  annul — Fraud 
—  Concealment  —  Error  —  Compromise  — 
Duress — Setting  aside  for  fraud  and  coercion.] 
— Two  appeals  argued  together.  One  in  an  ac- 
tion by  Jane  C,  wife  of  A.,  to  set  aside  a 
partage  of  the  intestate  succession  of  her  bro- 
ther Ars^ne  C,  to  which  she  was  party,  dated 
4th  November,  1870,  taken  4th  June,  1879, 
after  her  marriage  with  A.  It  set  up  that  the  in- 
ventory was  made  by  Hyacinthe  C.  that  he  had 
all  his  late  brother's  property  in  his  hands, 
that  he  and  his  brother  were  co-partners,  and 
that  the  family  had  trusted  him  entirely  in  all 
the  matters  relating  to  the  estate.  That  being 
so  trusted  he  had  taken  the  opportunity  to  de- 
fraud his  co-heirs  by  representing  that  he  had 
an  equal  share  in  the  business  as  partner ; 
that  he  had  not  accounted  for  the  capital  in- 
vested by  his  brother :  that  he  had  undervalued 
the  goods,  possessed  himself  of  the  ready 
money  and  debts,  and  had  augmented  the  lia- 
bilities of  the  partnership ;  that  he  had  fraudu- 
lently estimated  land  at  less  than  half  its  real 
valile ;  that  he  had  affected  to  buy  the  shares 
of  two  sisters,  who  had  no  rights,  as  they  were 
civilly  dead,  being  nuns  of  an  order  which  pre- 
vented them  holding  property,  and  that  he  had 
offered  to  give  up  the  advantages  from  this 
transaction  to  induce  the  rest  of  the  family 
to  agree  to  the  partage  he  was  desirous  of 
making.  The  other  members,  and  particularly 
respondent,  were  induced  by  false  representa- 
tions to  agree  to  the  partage. — It  was  alleged 
that  this  inventory  was  not  regularly  made  as 
one  of  the  sisters  was  a  minor,  and  there  had 
been  no  expertise  or  curator  appointed,  and 
therefore  the  whole  proceeding  was  null. — ^The 
conclusions  were  that  the  inventory  and  deed 
of  partage  should  be  set  aside  as  fraudulent 
and  null,  defendant  condemned  to  make  a  new 
inventory  of  the  partnership  effects,  and  that 
there  should  be  a  new  inventory  of  the  other 
property  and  effects  of  the  succession,  and  a 


new  partage  of  the  whole. — The  action,  was 
principally  directed  against  Hyacinthe  C. ;  the 
ofher  members  of  the  family  were  made  parties 
to  be  subject  to  the  new  inventory  and  partage 
—On  19th  November,  1879^  the  Superior 
Court  set  aside  the  inventory  and  partition  of 
the  estate  of  the  late  Arsdne  Charlebois  on  the 
ground  of  fraud,  concealment  and  reeel,  prac- 
ticed by  Hyacinthe  Charlebois.  Pending  an 
appeal  Hyacinthe  C.  made  with  defendant  A. 
and  plaintiff,  on  5th  May,  1880,  a  deed  en 
titled  **  Compromise  between  Jane  C,  wife  of 
A.,  and  Hyacinthe  C,"  by  which  in  considera- 
tion of  $700,  paid  to  plaintiff,  and  costs  in 
said  cause  until  judgment  and  those  of  appeal 
paid  to  the  attorneys,  the  plaintiff  desisted 
from,  and  renounced  her  judgment  and  as- 
signed and  transferred  to  the  defendant  Hya- 
cinthe C.  all  rights  she  might  have  in  the  estate 
of  Arsdne  C,  her  brother,  and  in  the  estate  of' 
her  father,  Ars6ne  C,  sr. — The  other  action 
was  by  Jane  C.  to  set  aside  the  deed  of  com- 
promise for  crainte  (duress),  error  and  fraud. 
She  contended  that  she  was  intimidated  by  her 
husband  ( who  was  on  the  point  of  leaving  the 
country  with  another  woman),  into  passing 
this  deed  with  the  object,  on  his  part,  of  pro- 
curing money  to  run  off  with  this  other  per- 
son, and  that  the  money  was  never  paid  to  her 
but  to  her  husband. — ^The  Superior  Court  an- 
nulled the  compromise  and  restored  the  parties 
to  the  position  they  occupied  previously,  re- 
serving to  defendant  his  recourse  to  be  reim- 
bursed what  he  paid  by  virtue  of  this  deed. — 
In  the  first  case  the  Court  of  Queen's  Bench 
reversed  the  Superior  Court  and  dismissed  the 
action  and  in  the  other  dismissed  the  action,  on 
the  ground  that  plaintiff  re<*ived  the  considera- 
tion money  for  the  deed,  which  could  not  be  set 
aside  unless  she  brought  back  all  she  received 
under  it.  Held,  that  the  evidence  did  not  es- 
tablish fraud,  undue  influence,  nor  pressure  in 
the  execution  of  the  deed  of  compromise,  and 
both  appeals  must  fall  together  and  stand  dis- 
missed. Fournier  and  Henry,  JJ.^  dissented. 
Charlebois  v.  Charlebois,  Cass.  Dig.  (2  ed.) 
692. 

2.  Legacy  —  Alienation  of  property  be- 
queathed— Partition  of  proceeds — Estoppel. 

See  Wnx.  26. 

3.  Devise  of  lands — Severance  of  tenancy — 
Evidence. 

See  Tenants  in  Common,  1. 

4.  Intestate  estate  —  Feme  covert — Statute 
of  Frauds  —  Statute  of  Distributions — Revi- 
sion of  statutes — Repeal  —  Revival  of  former 
law — Next  of  kin — Residue. 

See  Husband  and  Wife.  4. 
I 

i  5.  Action  for  account  —  Parties — Transfer 
of  shares — Substitution — Specific  performance 
— Mandate. 

See  Account,  4. 

6.  Constitution  of  will  —  Devise  to  ohildrcn 
I  and  their  issue — Distribution — Per  stirpes  or 
I  per  capita. 

See  Will.  13. 

7.  Partnership  —  Division  of  assets  —  Art. 
1898  C.  C. — Mandate — Debtor  and  creditor- 
Account, 

See  Partnership,  7. 
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8.  Will — Construction  of — Donation — Sub- 
stitution— Partition,  per  stirpes  or  per  capita 
— Usufruct — Alimentary  allowance — Accretion 
between  legatees. 

See  Substitution,  5. 

9.  Construction  of  deed — Charge  on  lands. 

See  Deed,  1. 

10.  Opening  of  substitution — Legacy  to  sub- 
stitutes— Fartiiion  per  stirpes  or  per  capita. 

See  Will.  22. 


PABTNERSHIP. 

1.  Actions  between  Paetnebs,  1-15. 

2.  Agency  of  Pabtnebs,  16-19. 

3.  Constitution  of  Pabtntebship,  20-22. 

4.  Dissolution  of  Pabtnebship,  23  33. 

5.  Pabtnebs  and  Thibd  Pabties,  34-46. 


1.  Actions  between  Pabtnebs. 

1.  Division   of   assets — Valuation   of   plant 
supplied  —  Liien  —  Payment  with  partnership 
moneys.] — The    bill    filed  by  M.  against   W. 
asked   a  decree  declaring   him   entitled  to   a 
cfredit  of  $40,000   value  of  plant,  used  in  the 
works  done  by  them  together  in  partnership. 
The  articles  of  partnership  declared  that  the 
stock  consisted  of  the    whole    of    the    plant, 
tools,  horses  and  appliances  used  for  the  works 
by  M.,  also  quarries,  steam  tugs,  scows,  &c., 
the  whole  valued  at  $40,000,  and  contained  in 
an  inventory  annexed  for  reference,  signed  by 
the  parties,  but  that  whereas  the  said  plant 
and  other  items  were  subject  to  a  lien  to  secure 
claims  against  M.,  to  the  extent  of  $24,000; 
and   whereas  W.   paid   said  amount  and   re- 
deemed said  plant,  &c.,  and  now  stands  the 
proprietor  of  the  same  under  a  deed  of  con- 
veyance;  it  was  agreed   that  the  said  plant 
should  continue  to  be  the  property  of  W.,  un- 
til he  received  out  of  the  business  and  profits 
of  the  partnership  a  sum  sufficient  to  reim- 
burse said  $24,000  and  interest,  after  which 
the  whole  of  the  stock  should  become  the  pro- 
perty of  the  firm,  one-half  to  belong  to  M., 
and  the  other  half  to  W.,  who  had  a  full  half- 
interest  in  the  contract    and    all    its    profits, 
losses  and  liabilities.    The  plant  had  cost  ori- 
ginally  $57,000,  and  was   valued  at  $40,000 
at  the  request  of  W. ;    it  was  admitted   that 
the  profits  were  sufficient  to  reimburse  W.  the 
$24,000  and  other  moneys  advanced,  and  that 
there  was  still  a  large  balancfe  to  the  credit 
of  the  partnership.    Held,  Henry  and  Gwynne, 
J.T.,  dissenting,  that  the  plant,  furnished  by 
the  respondents  having  been  inventoried  and 
valui^  in  the  articles  of  partnership  at  $40,- 
000,     the     respondents      had      thereby     be- 
come creditors    of    the    partnership   for    the 
$40,000,   but  as   it  appeared  by   the   articles 
that  the  plant  was  subject  at  the  time  to  a 
lien  of  $24,000,  and  that  said  lien  had  been 
paid   off  with    partnership    moneys,    the   re- 
spondents  were  only  entitled  to  be  credited, 
as  creditors  of  the  partnership,  with  $16.(XX), 
being  the  difference  between  the  sum  paid  by 
the  partnership  to  redeem  the  plant  and  the 
value  at  which  it  had  been  so  estimated.  Judg 
ment  of  the  Court  of  Appeal  for  Ontario  (7 
Ont.   App.   R.  531)    varied.     Worthington  v. 
MacDonald,  ix.,  327. 


2.  Contract  —  Mining  land  —  Joint  specu- 
lation —  Agreement  lapsing  —  Renewal  op- 
tion.]— T.  discovered  a  mine  of  pyrites  in 
Newfoundland  and  on  returning  to  Nova  Sco 
tia  proposed  to  A.  that  they  should  buy  it 
on  speculation.  A.  agreed,  and  advan(red 
money  towards  paying  T.'s  expenses  in  going 
to  Newfoundland  to  secure  the  title.  T.  made 
the  second  journey  and  obtained  an  agreement 
of  purchase  from  the  owner  of  the  mine  for 
a  limited  time,  but  failing  to  effect  a  sale 
within  that  time  the  agreement  lapsed.  It 
was  renewed,  two  or  three  times.  A.  continu- 
ing to  advance  money  for  expenses.  Finally 
T.  effected  a  sale  of  the  mine  at  a  profit  and 
had  the  necessary  transfers  made  for  the  pur- 
pose, keeping  the  matter  of  the  sale  secret 
from  A.  On  an  action  by  A.  for  his  share 
of  the  profit  under  the  original  agreement. 
Held,  affirming  the  Supreme  Court  (N.S.), 
that  the  sale  related  back,  as  between  T.  and 
A.,  to  the  date  of  the  first  agreement,  and  A.  . 
c^ould  recover.     Tupper  v.  Annand,  xvi.,  718. 

3.  Joint  account  —  Purchase  of  debentures 
—  Interest  in  margin  deposited  —  Partner 
withdrawing  more  than  his  share — Reimburse- 
ment,]— In  May.  1876,  W.  authorized  McC, 
his  broker,  to  bid  for  debentures,  amount- 
ing to  $220,000,  then  about  to  be  issued,  in 
the  purchase  of  which  he  did  not  wish  his 
name  to  appear ;  McC.  accordingly  bid  for 
them,  and  his  bid  of  88%  per  cent,  was  ac- 
cepted. When  bidding  for  them  McC.  was  un- 
der the  impression  that  he  was  doing  so  for 
W.,  although  McC.'s  name  was  put  forward  as 
purchaser.  W.  was  only  willing  to  take  a 
half-interest  in  the  debentures.  In  order  to 
raise  $219,486  to  pay  for  them,  negotiations 
took  place  between  McC.  and  different  banks 
and  at  one  time  it  was  thought  tbey  would  be 
completed  with  the  Bank  of  Montreal  upon 
the  deposit  of  $13,000  by  way  of  margin,  to- 
gether with  the  debentures  themselves  when 
obtained,  and  an  agreement  as  to  their  sale. 
McC.  appears  to  have  had  difficulty  in  raising 
the  one  half  of  the  $13,000.  W..  after  being 
written  to  by  McC.  and  seeing  him  on  the  sub- 
ject, gave  him  a  cheque  for  $3,250  with  a  paper 
containing  the  following  directions :  "  Please 
apply  ^,250  out  of  the.  balance  in  your  hands 
due  to  me  along  with  cheque  for  $3,250  on 
Molsons  Bank  of  this  date,  making  in  all 
$6,500,  as  margin  on  my  half  of  transaction 
of  City  of  London  debentures."  In  return  he 
took  from  McC.  his  receipt  in  the  terms  fol- 
lowing :  **  Received  from  Major  Walker  the 
sum  of  $6,500,  being  his  proportion  of  margin 
on  $219,486,  City  of  Lonuon  debentures, 
bought  on  joint  account."  At  this  time  it  was 
expected  that  the  amount  required  for  mar- 
gin would  be  $13,000.  It  was  understood 
between  W.  and  McC.  that  the  latter 
was  to  do  the  best  he  could  to  obtain  the 
amount  necessary  to  secure  the  debentures. 
He  accordingly  applied  to  C.  to  become  the 
purcfhaser  of  a  half-interest,  informing  him 
that  VV.  would  be  interested  in  the  other  half, 
and  as  he  did  not  wish  his  name  to  appear 
in  the  transaction,  McC.  requested  C.  to  keep 
the  information  to  himself.  C.  agreed  to  be- 
come purchaser  of  the  half,  leaving  the  ne 
gotiations  for  the  loan  to  Mc?C.  Negotia- 
tions with  the  Bank  of  Montreal  having  fallen 
through,  an  arrangement  was  made  with  the 
Bank  of  Commerce  by  a  letter  signed  by  C. 
on  his  own  behalf,  and  by  McC.  in  his  own 
name,  but  for  W.  The  margin  $10,000,  was 
paid  by  C,  but  one-half  ($5,000)  was  reim- 
bursed to  him  by  McC.     Upon  close    of    the 
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transaction  by.  sale  of  debentures  there  re- 
mained in  the  bank  $6,600  of  the  margin  paid. 
McC.  having  become  insolvent,  W.  procured 
the  bank  to  pay  him  65  per  cfent.  of  his  bal- 
ance upon  the  pretence  that  he  was  interested 
to  that  amount  because  of  his  having  McO/s 
receipt  for  $6,500  above  mentioned. — ^The  Su- 
preme Court  affirmed  the  judgment  appealed 
from,  which  held  that  this  payment  by  the 
bank  to  W.  was  not  authorized,  but  W.  and 
C.  liaving  been  interested  in  the  bonds  jointly, 
and  after  re-payment  to  C.  of  half  of  the  $10,- 
000,  having  been  also  interested  jointly  in  the 
amount  in  the  bank  to  the  credit  of  the  mar- 
gin, he  was  entitled  to  be  reimbursed  by  W., 
the  sum  required  to  make  up  half  the  amount 
so  remaining  to  credit  of  margin.  Walker  v. 
Cornell,  Cass.  Dig.  (2  ed.)  595. 

4.  Puhlio  works  —  Agreement  a$  to  tenders 
—  Breach  of  contract  —  Fraud  hy  partners 
— iSub-contract — Rejection    of    tenders — Dam- 
ages.^— Action  by  Kane  agamst  Wright  and 
Moore  for  breach  of  contract.     In  1877,  the 
Quebec    Harbour     Commissioners     advertised 
for   tenders   for  public   works  at  the   mouth 
of    the*   St.     Charles    River.  —  The    plain- 
tiflEs,  the  defendants,   and  A.   P.   Macdonald, 
associated  themselves  as  partners,  as  *'  Moore, 
Wright  &  Co.,"  to  tender,  contract  for  and 
execute  the  works  for  common  profit,  share 
and   8 bare   alike.      It   was  agreed    that   they 
should  exert  themselves  to  secure  the  contract 
for  the  whole  of  the  works  if  possible,  but, 
if  that  were  not  possible,  to  secure  what  could 
b6  obtained  by  direct  contract  with  the  com- 
missioners, by  sub-contract  with  the  success- 
ful tenderer,  or  in  such  other  manner  as  the 
same  might  be  obtainable,  more  especially  the 
dredging.    The  plaintiff  procured  the  necessary 
information  to  tender  for  said  works,  by  and 
in  the  name  of  Moore,  Wright  &  Co.,  exerted 
himself  to  promote  success,  and  kept  defend- 
ants informed  of  progress  of  events  connect- 
ed with  the  letting  out  of  the  work.    A  tender 
was  made  by  and  in  the  name  of  Moore.  Wright 
.&  Co.,   and,   at  request  of  the  harbour  com- 
missioners, a  supplementary  tender  was  like- 
wise made  in  their  name,  but  seeing  that  the 
.commissioners  favoured  one  Peters,  and  was 
disposed  in  case  he  reduced  his  pricfes  to  give 
him  the  contract,  defendants,  in  violation  of 
(the  agreement  with  plaintiff  and  Macdonald, 
.combined  with  Peters  to  secure  part    of    the 
works  through  him,  and  communicated  to  him 
the  prices    at    which    they    were     willing     to 
.dredge,    which    were   much   below   the  prices, 
and  enabled  him  to  lower  his  tender^  so  that 
ithe  work  was,  through  him,  given  to  a  firm 
.composed  of  the  defendants  and  Peters,  under 
4:he  name  of  Peters,  Moore  &  Wright.    To  ef- 
fect this  defendants  withdrew  the  tenders  of 
Moore,   Wright  &   Co.,   and   fraudulently   se- 
cured the  contract  to  Peters,  Moore  &  Wright, 
with  the  understanding  that  defendants  would 
I  have  the  performance  of  and  profits  from  the 
.larger  portion   of   said   works,  especially   the 
(dredging,  to  the  exclusion,  and  in  prejudicfe  of 
the  rights  of  plaintiff  and  Macdonald. — After 
tthe  defendants  had  so  secured  the  greater  part 
of  said  works  they  offered  participation  there- 
in and  of  the  profits  to  plaintiff  and  Macdon- 
.ald,  which  they  accepted,  yet  defendants  fail- 
ed and  refused  to  fulfil  their  offer.     Plaintiff 
had  always  been  willing,  and  offered  to  per- 
form his  part  of  the  agreement,  and  was  en-   ; 
titled  to  one-fourth  of  the  advantages  and  pro     I 
fit  from  said  contract. — The  contract  was  for 
.over  $,^)00,000,  and  the  prospective  profits  were   | 
j)resently    worth    $100,000,    whereof    plaintiff  i 


claimed  $25,000.— Defendants  admitted  the 
first  and  supplementary  tender  with  the  plain- 
tiff and  Macdonald,  but  denied  that  said  tend- 
ers were  withdrawn;  averred  that  they  were 
not  successful,  that  no  part  of  the  work  was  or 
could  be  secured  thereunder,  and  that  they 
had  a  right  to  combine  with  and  secure  the 
work  through  Peters ;  that  it  was  awarded  to 
him,  and  not  to  him  and  them  jointly,  but 
Peters  sub-let  the  dredging  and  concfrete  work 
to  them  and  it  was  nominally  arranged  that 
they  should  be  joint  contractors  with  the  har- 
bour commissioners,  and  by  agreement  with 
Peters  they  would  divide  and  separate  the 
dredging  and  concrete  work  to  be  done  by 
them,  and  this  separation  was  effected  by  con- 
tract, that  they  were  in  good  faith  in  procur- 
ing the  work  through  Peters,  and  were  under 
no  obligation  whatever  to  allow  the  plaintiff 
or  Macdonald  to  participate;  nevertheless, 
they  had  offered  to  do  so,  but  the  plaintiff  and 
Mac!donald  failed  to  accept  within  reasonanle 
time,  and  they  were  obliged  to  act  independ- 
ently for  themselves. — The  principal  conten- 
tion was  whether  or  not  the  partnership  was 
limited  to  the  tenders  put  in  in  conjunction 
with  plaintiff  and  Macdonald. — ^The  Superior 
Court  held  that  the  evidence  so  limited  the 
partnership  and  that  defendants  had  not 
fraudulently  or  otherwise  obtained  the  rejection 
of  said  tenders,  and  dismissed  Kane's  action. — 
The  Court  of  Queen's  Bench  (1  Dor.  Q.  B. 
297)  reversed  this  judgment,  holding  that  the 
agreement  was  that  they  should  be  jointly  in- 
terested, not  only  in  the  profits  of  the  entire 
work,  but  in  such  portion  as  could  be  se<fured 
either  directly  or  by  sub-contract;  that  de- 
fendants in  fraud  of  plaintiff,  procured  the 
contract  for  a  large  proportion  of  the  works 
with  Peters;  that  defendants  afterwards  of- 
fered a  share  in  the  contract  to  plaintiff  and 
Macdonald,  which  offer  was  acJcepted,  but 
which  the  defendants  refused  to  carry  out ; 
and  awarded  the  plaintiff  $2,500. — On  appeal 
the  Supreme  Court  afiirmed  the  judgment  ap- 
pealed from,  Taschereau.  J.,  dissenting.  (See 
1  Legal  News  482;  4  L»egal  News  15).  Wright 
y.Kane,  Cass.  Dig.  (2  ed.)  596. 

5.  Joint  speculation — Partnership  or  owner- 
ship par  indivis.]  —  W.  &  D.  entered  into  a 
joint  speculation  in  the  purchase  of  real 
estate;  each  looked  after  his  individual  inter- 
ests in  the  operations  resulting  from  this  co* 
partnership;  no  power  of  attorney  or  author- 
ity was  given  to  enable  one  to  act  for  the 
other,  and  they  did  not  consider  that  any  such 
authority  existed  by  virtue  of  the  relations 
between  them ;  all  conveyances  required  to 
Carry  out  sales  were  executed  by  each  for  his 
undivided  interest.  Upon  the  death  of  W.  & 
D.,  the  business  was  continued  by  their  re- 
presentatives on  the  same  footing,  and  the  re- 
presentatives of  W.  subsequently  sold  their  in- 
terest to  T.  W.,  who  purchased  on  behalf  of, 
and  to  protect,  some  of  the  legatees  of  W., 
without  any  change  being  made  in  the  man- 
ner of  conducting  the  business.  A  book  keeper 
was  employed  to  keep  the  books  required  for 
the  various  Interests,  with  instructions  to  pay 
the  moneys  received  at  the  oflBce  of  the  co- 
proprietors  into  a  bark,  whence  they  were 
drawn  upon  cheques  bearing  the  joint  signa- 
tures of  the  parties  interested,  and  the  profits 
were  divided  equally  between  the  representa- 
tives of  the  parties  interested,  some  in  cash, 
but  generally  by  cheques  drawn  in  a  similar 
way.  M.  N.  D.,  who  looked  after  the  busi- 
ness of  the  representatives  of  D.,  paid  dili- 
gent attention  to  the  interests  (Confined  to  bim 
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and  received  their  share  of  such  profits,  but  J. 
G.  B.,  who  acted  in  the  W.  interest,  so  negli- 
gently looked  after  the  business  as  to  enable 
the  book-keeper  to  embezzle  moneys  which  rep- 
resented part  of  the  share  of  the  profits  com- 
ing to  the  representatives  of  W.  In  an  action 
brought  by  the  representatives  of  W.  to  make 
the  representatives  of  D.  bear  a  share  of  such 
losses: — JUeld,  affirming  the  judgment  appeal- 
ed from,  that  the  facts  did  not  establish  a 
partnership  between  the  parties,  but  a  mere 
ownership  par  indivia,  and  that  the  repre- 
sentatives of  D.  were  not  liable  to  make  good 
any  part  of  the  loss,  having  by  proper  vigi 
lance  and  prudence  obtained  only  the  share 
which  belonged  to  them.  Even  if  the  part- 
nership .  existed,  there  would  be  none  in  the 
moneys  paid  over  to  the  parties  after  a  di- 
vision made.  Arclihald  v.  delAsle;  Baker  v. 
delMe;  Moioat  v.  deLUle,  zxv.,  1. 

6.  Judicial  ahandonment  —  Dissolution  — 
Composition  —  Subrogation  —  Confusion  of 
rights  —  Compensation  —  Arts.  772  and  778 
0.  O.  P.] — A  partner  in  a  commercial  firm 
which  made  a  judicial  abandonment  was  in- 
debted to  the  firm  at  the  time  of  abandonment 
in  a  large  amount  overdrawn  upon  his  per- 
sonal account.  Subsequently  he  made  cmd 
carried  out  a  composition  with  the  creditors 
of  the  firm  and,  with  the  approval  of  the  court, 
the  curator  transferred  to  him,  by  an  assign- 
ment in  authentic  form,  "  all  the  assets  and 
«8Ute  generally  of  the  said  late  firm,"  .  .  . 
"  as  they  existed  at  the  time  the  said  cfurator 
was  appointed."  At  the  same  time  the  credit- 
ors discharged  both  him  aud  his  partners  from 
all  liability  in  respect  to  the  partnership.  Held, 
affirming  the  decision  appealed  from  (Q.  R. 
3  g.  B.  434),  that  the  effect  of  the  judicial 
abandonment  was  -to  transfer  to  the  curator 
not  only  the  partnership  estate,  but  also  the 
separate  estate  of  each  partner  as  well  as  the 
partner's  Individual  rights  as  between  them- 
selves. Held,  reversing  the  decision  appealed 
from.  Strong,  C.J.,  and  Taschereau,  J.,  dis- 
senting, that  the  assignment  of  the  estate  by 
the  curator  and  the  discharge  by  the  credit- 
ors, taken  together,  had  the  effect  of  releasing 
all  the'  partners  from  the  firm  debts,  but  vest- 
ed all  the  rights  which  had  been  transferred 
by  the  abandonment  in  the  transferee  per- 
sonally and  could  not  revive  the  individual 
rights  of  the  partners  as  between  themselves, 
and  that,  in  cousequeuce,  any  debt  owing  by 
the  transferee  to  the  partnership  at  the  time 
of  the  abandonment  became  extinguished  by 
confusion.    McLean  v.  Stewart,  xxv.,  225. 

7.  Partnership  —  Division  of  assets  —  Art. 
1898  C.  C.  —  Mandate  —  Debtor  and  creditor 
—  Account,]  —  In  the  Province  of  Quebec, 
when  there  is  no  other  arrangement  between 
the  partners,  the  partition  of  the  property  of 
a  Commercial   partnership  must  be  made  ac- 
cording  to  the  rules   laid  down   in   the  Civil 
Code  in  relation   to  the  partition  of  succes- 
sions,  in  so  far  as  they  can  be  made  to  ap- 
ply.— Upon  the  dissolution   of  a  partnership, 
where  one  of  the  partners  has  been  entrusted 
with    the    collection   of   moneys   due    as    the   I 
mandatory    of    the  others,   any    of    his   oo    I 
partners  may  bring  suit  against  him  directly   1 
either  for  an  account  under  the  mandate,  or 
for  money    had   and    received.     Lefebvre   v.  ' 
Auby,  XX vi.,  602.  i 

8.  Settled  accounts  —  Release  —  Setting  > 
aside  releases  and  opening  accounts."] — One  of  1 
two  members  of  a  firm  not  possessing  busi-  I 


ness  capacity,  the  other  managed  and  con- 
trolled all  the  affairs,  presenting  at  intervals 
to  his  partner  statements  of  |iccounts  which 
the  latter  signed  on  being  assured  of  their  cor- 
rectness. In  1891  mutual  releases  of  all 
claims  and  demands  against  each  other,  based 
upon  statements  so  submitted  by  the  active 
partner,  were  executed  by  each.  In  an  action 
against  the  active  partner  to  set  aside  these 
releases  and  open  up  the  accounts. — Held,  that 
all  it  was  necessary  to  establish  was,  that  in 
the  accounts  as  settled  there  were  such  errors 
and  mistakes  as  would  inflict  material  in- 
justice upon  the  plaintiff  if  the  accounts  should 
be  held  to  be  closed.  West  v.  Benjamin, 
xxix.,  282. 

9.  Constitutional  law  —  Powers  of  Canadi- 
an Parliament  —  Prohibited  contract  —  Con- 
solidated Railway  Act,  1879.] — For  the  rea- 
sons given  by  the  judgment  appealed  from 
(Q.  K.  8  Q.  B.  555)  the  Supreme  Court  of 
<?flnada  affirmed  the  judgment  appealed  from 
which  had  held  that  the  ''  Consolidated  Kail- 
way  Act,  1879,^'  s.  19,  s.-s.  16,  was  within  the 
legislative  jurisdiction  of  the  Parliament  of 
Canada  which,  having  power  to  legislate  on 
railway  matters,  could  also  legislate  on  all  in- 
cidents required  to  carry  out  the  objects  it 
had  in  view  Connected  with  and  primarily  in- 
tended to  assist  in  carrying  out  such  principal 
object ;  that  the  capacity  of  directors  •was 
such  an  object  essentially  connected  with  the 
internal  economy  of  a  railway  company ;  that 
a  contract  prohibited  by  statute  is  void  al- 
though not  specially  stated  to  be  so  in  the 
statute,  which  merely  provides  a  penalty 
against  an  offender,  and  that,  where  the  pre- 
sident of  a  railway  company,  subject  to  that 
Act,  entered  secretly  into  partnership  with 
contractors  for  the  construction  of  the  rail- 
way, no  action  could  be  maintained  upon  the 
partnership  contract  by  him  against  his  part- 
ners.   Macdonald  v.  Riordon,  xxx.,  619. 

10.  Account  —  Action  pro  socio — Procedure 
—Art,  1898  C,  0.1— The  judgment  appealed 
from  held  that  in  an  action  pro  socio,  it  was 
sufficient  for  the  plaintiff  in  his  statement  of 
claim  to  allege  facts  that  would  justify  an  in- 
quiry into  all  the  affairs  of  the  partnership 
and  for  the  liquidation  of  the  same  without 
producing  full  and  regular  accounts  of  the 
partnership  affairs.  Held,  that  the  appeal  in- 
volved merely  a  question  of  procedure  in  a 
matter  where  the  appellant  had  suffered  no 
wrong  and,  therefore,  that  the  appeal  should 
be  dismissed.  Higgins  v.  Stephens,  xxxii., 
132. 


11.  Interest  in  partnership  lands — Deal- 
ings between  partners  —  Laches  and  acqui- 
escence. 

Sec  Statute  of  Limitations,  2. 

12.  Real  estate  transaction  —  Signification 
of  transfer  —  Condition  precedent  to  right  of 
action  —  Act  of  resiliation. 

See  Signification,  1. 

13.  Construction  of  statute— 20  d  21  Vict, 
c.  54,  s.  12  {Imp.) — Criminal  prosecution — 
Embezzlement  of  trust  funds — Suspension  of 
civil  remedy  —  Stifling  prosecution — Partner- 
ship, 

See  Criuinal  Law,  18. 
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14.  Accounting  for  moneys  —  Error  (U  to 
fact  —  Favment  under  threat  of  prosecution 
— Hatificatton  —  Transaction  —  Arts.  1047, 
lOJ^,  1140  C.  G. — Action  condicto  indebiti. 

See  Mistake,  3. 

15.  Contract  under  seal — Undisclosed  prin- 
cipal— Partnership — Amendment. 

See  Action.  107. 


"2.  Agency  of  Partners. 

16.  Implied  authority  —  Buying  and  sell- 
ing land  —  Stock  in  trade  —  Banker  —  Pay- 
ment of  borrowed  money — Joint  payees  of 
cheque  —  Indorsement  —  Acquiescence  in 
payment  —  Monthly  receipts  —  Estoppel.\--- 
When  a  partnership  is  entered  into  for  the 
purpose  of  buying  and  selling  lands,  the  lands 
acquired  in  the  business  of  such  partnership 
are,  in  equity,  considered  as  personalty,  and 
may  be  dealt  with  by  one  partner  as  freely 
as  if  they  constituted  the  stock  in  trade  of  a 
commercial  partnership. — ^The  active  partner 
in  such  business  h&s  an  implied  authority  to 
borrow  money  on  the  security  of  mortgages 
acquired  by  the  sale  of  partnership  lands.— 
An  amount  so  borrowed  was  paid  by  a  cheque 
made  payable  to  the  order  of  all  the  partners 
by  %ame.  The  active  partner  had  authority, 
by  power  of  attorney,  to  sign  his  partners 
names  to  all  deeds  and  conveyances  necessary 
for  carrying  on  the  business,  but  had  no  ex- 
press authority  to  indorse  cheques.  Held,  that 
having  authority  to  effect  the  loan  and  re- 
ceive the  amount  in  cash  he  could  indorse  his 
partners*  names  on  the  cheque,  and  the 
drawees  had  a  right  to  assume  that  he  did  it 
for  partnership  purposes  and  were  justified  m 
paying  it  on  such  indorsement.  Held,  also, 
that  if  the  payment  by  the  drawees  was  not 
warranted,  the  drawers  having,  for  two  years 
after  received  monthly  statements  of  their  ac- 
count with  the  drawees,  and  given  receipts 
acknowledging  the  correctness  of  the  same, 
they  must  be  held  to  have  acquiesced  m  the 
payment.  Manitoba  Mortgage  Co.  v.  Bank  of 
Montreal,  xvii.,  692. 

17.  Dissolution  —  Settlement  of   accounts 

Prior  debt  of  partner  for  firm's  business  — 

Release  of  maker  of  collateral  note. 

See  No.  34,  infra. 

18.  Use  of  firm  name  —  Fraud  against  part- 
ners —  Authority  to  sign  notes. 

See  No.  36,  infra. 

19.  Agency  of  partner  —  Factor — Pledge — 
Right  of  action. 

See  No.  43,  infra. 


3.  Constitution  of  Partnership. 

20.  Working  of  mine  —  Interest  in  mine — 
Agreement  —  Evidence.] — In  a  suit  for  a 
share  of  the  profits  of  a  gold  mine  where  the 
plaintiff  relied  on  an  agreement  by  the  de- 
fendant for  a  transfer  of  a  portion  of  the 
latter's  interest  in  such  mine  for  valuable  con- 
sideration, the  evidence  was  not  sufficient  to 
establish  a  partnership  between  the  parties  in 
the  working  of  the  mine  and  the  suit  was  dis- 
missed.— Judgment  appealed  from   (23  N.  S. 


Rep.  524)  affirmed.     (Ck>mpare  23  Can.  S.  G. 
R.  153,  384).    Stuart  v.  Mott,  xiv.,  734. 

21.  Contract  —  Dealing  in  land  —  Statute 
of  frauds  —  British  Columbia  Mineral  Act.] 
—Sections  50,  51  of  the  Mineral  Act  of  1896 
(B.  C.)  which  prohibit  any  person  dealing  in 
a  mineral  claim  who  does  not  hold  a  free 
miner's  certificate,  does  not  prevent  a  partner 
in  a  claim  recovering  his  share  of  the  pro- 
ceeds of  a  sale  thereof  by  his  co-partner, 
though  he  held  no  certificate  when  he  brought 
his  action,  having  allowed  the  one  he  had  up 
to  the  time  of  sale  to  lapse. — ^A  i>artner8hip 
may  be  formed  by  a  parol  agreement  notwith- 
standing it  is  to  deal  in  land,  the  Statute  of 
Frauds  not  applying  to  such  a  case.  Judg- 
ment appealed  from  (6  B.  G.  Rep.  260)  af- 
firmed, Gwynne  and  Sedgewick,  JJ.,  dissent- 
ing.    Archibald  v.  McNerhanie,  xxix.,  564. 

22.  Joint  speculation  —  Relation  of  parties 
— Partnership  or  owners  par  indivis.] — \V.  & 
D.  entered  into  a  joint  speculation  in  the  pur- 
chase of  real  estate;  each  looked  after  his  in- 
dividual interests  in  the  operations  resulting 
from  this  co-partnership;  no  power  of  attor- 
ney or  authority  was  given  to  enable  one  to 
act  for  the  other,  and  they  did  not  consider 
that  any  such  authority  existed  by  virtue  of 
the  relations  between  them;  all  conveyances 
required  to  carry  out  sales  were  executed  by 
each  for  his  undivided  interest.  Upon  the 
death  of  W.  &  D.,  the  business  was  continued 
by  their  representatives  on  the  same  footing, 
and  the  representatives  of  W.  subsequently 
sold  their  interest  to  T.  W.,  who  purchased  on 
behalf  of,  and  to  protect,  some  of  the  legatees 
of  W.,  without  any  change  being  made  in  the 
manner  of  conducting  the  business.  A  book- 
keeper was  employed  to  Jceep  the  books  re- 
quired for  the  various  interests,  with  instruc- 
tions to  pay  the  moneys  received  at  the  office 
of  the  co-proprietors  into  a  bank,  whencfe  they 
were  drawn  upon  cheques  bearing  the  joint 
signatures  of  the  parties  interested,  and  the 
profits  were  equally  divided  between  the  re- 
presentatives of  the  parties  interested,  some  in 
cash,  but  generally  by  cheques  drawn  in  a 
similar  way.  M.  N.  D.,  who  looked  after  the 
business  of  the  representatives  of  P.,  paid 
diligent  attention  to  the  interests  confined  to 
him  and  received  their  share  of  such  profits, 
but  J.  G.  B..  who  acted  in  the  W.  interest,  so 
negligently  looked  after  the  business  as  to  en- 
able the  book-keei)er  to  embezzle  moneys  which 
represented  part  of  the  share  of  the  profits 
coming  to  the  representatives  of  W.  In  an 
action  brought  by  the  representatives  of  W.  to 
make  the  representatives  of  D.  bear  a  share  of 
such  losses : — Held,  affirming  the  judgment  ap- 
pealed from,  that  the  facts  did  not  establish  a 
partnership  between  the  parties,  but  a  mere 
ownership  par  indivis,  and  that  tne  repre- 
sentatives of  D.  were  not  liable  to  make  good 
any  part  of  the  loss,  having  by  proper  vigi- 
lance and  prudence  obtained  only  the  share 
which  belonged  to  them.  Even  if  the  part- 
nership existed,  there  would  be  none  in  the 
moneys  paid  over  to  the  parties  after  a  di- 
vision made.  Archbald  v.  delAsle;  Baker  v. 
dcLisle;  Mowat  v.  deLisle,  xxv.,  1. 


4.  DrssoLXjnoN  of  Pabtnebshif. 

23.  Dissolution  —  Breach  of  conditions  — 
Expulsion  of  partner  —  Notice  —  Waiver  — 
Goodwill.] — Partnership  articles  for  a  firm  of 
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three  persons  provided  that  if  any  partner 
should  violate  certain  conditions  the  others 
could  compel  him  to  retire  by  giving  three 
months'  noticjie  of  their  intention  so  to  do, 
and  a  partner  so  retiring  should  forfeit  his 
claim  to  a  share  of  the  goodwill  of  the  busi- 
ness. One  of  the  partners  having  broken  such 
conditions  the  other  verbally  notified  him  that 
he  must  leave  the  firm  and  to  avoid  publicity 
he  consented  to  an  immediate  dissolution  which 
was  advertised  as  "a  dissolution  by  mutual 
consent."  After  the  dissolution  the  retiring 
partner  made  an  assignment  of  his  goodwill 
and  interest  in  the  business  and  the  assignee 
brought  an  action  against  the  remaining  part- 
ners for  its  value.  Held,  reversing  the  judg- 
ment appealed  from  (15  Ont.  App.  R.  103), 
Fournier,  J.,  dissenting,  that  the  action  of  the 
defendants  in  advertising  that  the  dissolution 
was  "by  mutual  consent"  did  not  preclude 
them  from  shewing  that  it  took  place  in  cfon- 
sequence  of  misconduct  of  the  retiring;  part- 
ner; that  the  foj^feiture  of  the  goodwill  was 
caused  by  the  improper  conduct  which  led  to 
the  expulsion  of  the  partner  in  fault  and  not 
by  the  mode  in  which  such  expulsion  was  ef- 
fected ;  and.  therefore,  the  want  of  notice  re- 
quired by  the  articles  of  intention  to  expel 
could  not  be  relied  on  as  taking  the  retirement 
out  of  that  provision  of  the  articles  by  which 
the  goodwill  was  forfeited.  Held,  also,  that  if 
it  was  a  dissolution  by  one  partner  voluntar- 
ily retiring  no  claim  could  be  made  by  the  re- 
tiring partner  in  respect  to  goodwill,  as  the 
account  to  be  taken  under  the  partnership  ar- 
ticles in  such  cases  does  not  provide  therefor. 
— 8emhle,  that  the  goodwill  consisted  wholly 
of  the  trade  name  of  the  firm.  O'Keefe  v. 
Gurran,  xvii.,  596. 

24.  DiBSolution  —  Change  of  natn€ — ^^W**- 
escence   by   partners — Account — Costs. 1 — ^The 

SlaintifF,  L.,  alleged  that  he  and  defendants, 
IcL.,  H.,  and  S.,  entered  into  partnership  in 
1881,  and  that  a  written  agreement  was 
shortly  thereafter  entered  into.  This  agreement 
recited  that  the  parties  owned  timber  limits 
on  Shell  River  (Man.)  in  certain  proportions 
and  it  was  agreed  that  they  were  to  provide 
means  for  the  erection  of  a  sawmill  and  for 
procuring  a  plant  and  supplies  for  the  working 
of  the  mill ;  a  quantity  of  sawlogs  being  then 
in  process  of  being  got  out  for  the  purpose  of 
being  sawn  at  the  mill.  (This  mill  was  after- 
wards erected  at  Brandon  (Man.)  instead  of  at 
Shell  River).  They  were  to  contribute  equally 
for  these  purposes  and  to  share  equally  in  the 
profits;  they  were  to  appoint  a  manager  who 
was  to  make  a  requisition  for  money  whicfh 
each  party  was  to  supply  equally ;  it  was  agreed 
that  as  soon  as  practicable,  they  should  form 
themselves  into  a  joint  stock  company,  limited, 
to  be  known  as  the  N.  W.  Milling  Co..  limited, 
and  that  in  the  meantime  the  business  should 
be  conducted  under  the  name  of  the  N.  W. 
Milling  Co.  The  capital  was  not  to  exceed 
$12,000  without  the  consent  of  all  parties,  and 
no  one  without  the  Consent  in  writing  of  the 
others  should  make  any  contract  in  the  name 
of  the  company  except  so  far  as  might  be 
necessary  for  the  purchase  of  supplies  or 
transporting  material.  There  was  provision 
made  for  building  the  mill  and  for  carrying  on 
the  business  until  the  incorporation  should  be 
obtained. — Plaintiff  alleged  that  McL.  and  H. 
refused  to  carry  out  the  agreement  or  to  put 
up  the  capital,  and  he  prayed  that  the  ordinary 
partnership  accounts  should  be  taken  and  a 
recieiver  appointed. — S.  in  his  answer  admitted 
s.  c.  D.— 33 


the  partnership,  and  stated  the  business  of 
the  partnership  was  carried  on  by  L.  under 
the  different  names  of  L.,  McL.  &  Co.,  S.  &  L., 
L.  &.  S.  and  S.  &  Co.,  and  S.  McL.  and  H.  were 
cognizant  of  the  same  during  the  carrying  on 
of  the  business,  and  from  time  to  time  recog- 
nised the  same,  and  he  further  stated  that  the 
business  became  financially  embarrassed  in 
1883,  and  acting  for  himself  and  at  the  re- 
quest of  McL.  and  U.,  though  only  in  his  own 
name,  he  and  L.  consented  to  the  appointment 
of  a  manager  of  the  business  and  advertised  in 
the  ordinary  way  that  the  firm  of  S.  &  Co., 
under  which  name  the  business  was  running, 
was  mutually  dissolved.  And  he  further  al- 
leged that  the  incorporation  of  the  company 
was  prevented  by  McL.  and  H.,  and  he  ab- 
sented to  the  taking  of  the  partnership  ac- 
counts.— McL.  and  H.  set  out  the  said  agree- 
ment in  full  and  alleged  tliat  they  never  en- 
tered into  any  agreement  of  partnership  with 
L.  or  S.,  other  than  the  one  set  out.  They 
charged  L.  with  acts  of  misconduct,  conversion 
of  money  to  his  own  use,  refusal  in  1881  to 
give  any  account  of  the  business  of  the  part- 
nership during  the  year,  and  that  he  refused  to 
give  any  account  until  after  the  formation  of 
the  firm  of  S.  &  Co.  They  charged  about  No- 
vember, 1881,  L.  and  S.  in  fraud  of  the  part- 
nership and  of  McL.  and  H.,  and  with  the 
intent  and  design  of  depriving  the  said  last 
mentioned  defendants  of  their  just  fights 
formed  a  new  firm  under  the  name  of  S.  ^ 
Co.,  of  which  firm  they  charge  the  fact  to  be 
that  L.  and  S.,  and  no  other  persons  were^ 
members,  and  under  the  said  firm  name  of  S. 
&  Co.,  proceeded  to  get  out,  and  did  get  out 
a  large  quantity  of  sawloga  upon  the  limits 
belonging  to  the  firm  of  the  N.  W.  Milling 
Co.,  and  converted  the  same  into  lumber  at 
the  sawmill,  and  converted  the  lumber,  pro- 
ceeds thereof,  into  money,  which  they  appro- 
priated to  their  own  use.  McL.  and  U.  de- 
nied that  they  ever  became  members  of  the 
firm  of  S.  &  Co.,  or  ever  consented  to  the 
operations  of  the  firm  of  S.  &  Co.,  and  also 
refused  to  have  anything  to  do  with  it,  cmd 
they  claimed  that  L.  and  S.  should  account 
to  them  for  the  values  of  the  properties  of  the 
N.  W.  Milling  Co.  used  by  L.  and  S.  They 
denied  all  charges  of  the  breach  of  the  part- 
nership agreement,  and  said  they  were  willing 
to  perform  the  same  until  they  discovered  the 
extravagant  conduct  of  L.  and  his  reckless 
violation  of  the  agreement.  They  claimed 
that  L.  and  S.  incurred  large  liabilities  and 
attempted  to  incumber  by  chattel  and  other 
mortgages,  the  property  of  the  partnership  and 
asked  to  be  indemnified  against  the  same,  and 
finally  after  asking  damages-  of  L.  and  S..  sub- 
mitted to  an  account  of  the  N.  W.  Milling 
Co.— At  the  trial  Wallbridge,  C.J..  Held,  that 
McL.  and  H.  prevented  the  incorporation  of 
the  defendants  and  the  plaintiff  under  the 
name  of  the  N.  W.  Milling  Co.  and  were  liable 
to  S.  and  L.  for  such  damages  as  they  might 
prove  to  have  been  occasioned  thereby ;  that 
up  to  15th  December,  1881,  the  business  car- 
ried on  was  that  of  the  N.  W.  Milling  Co., 
composed  of  the  plaintiff  and  defendants; 
that  subsequent  to  15th  December,  1881, 
the  business  was  that  of  the  plaintiff  alone; 
that  the  mill  and  property  were  the  pro- 
perty of  the  plaintiff  and  defendants;  that 
the  defendants  never  were  nor  was  any  of 
them,  members  or  a  member  of  the  firm 
of  L.,  McL.  &  Co.,  or  S.  &  Co.,  or  any  com- 
bination of  the  name  of  S.,  used  by  the  plain- 
tiff in  carrying  on  said  business  at  any  time 
either  before  or  after  15th  December,   1881 ; 
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that  as  between  the  parties,  McL.  and  H.  and 

5.  were  not  chargeable  with  the  liability  of  S. 
&  Co.  or  of  the  plaintiff  arising  out  of  the 
business  carried  on  by  the  plaintiff  in  Connec- 
tion with  the  Shell  River  limits  or  Brandon 
mill  from  and  after  15th  December,  1881; 
that  defendants  had  a  right  to  elect  whether 
they  would  recognize  or  assume  the  business 
carried  on  by  plaintiff  or  claim  payment  for 
the  partnership  property  used  by  him  as  from 
15th  December,  1881,  and  that  they  had  elect- 
ed to  claim  such  payment  from  plaintiff  from 
said  last  mentioned  date,  and  that  inter  ae  de- 
fendants were  not  partners  with  plaintiff  from 
that  date ;  that  auy  moneys  which  S.  might 
have  paid  or  might  pay  in  consequence  of  the 
carrying  on  of  the  business  since  15th  Decem- 
ber, 1881,  were  a  charge  on  the  interest  of 
plaintiff  and  the  proceeds  and  assets  of  the 
business  carried  on  by  him  since  the  beginning 
of  the  partnership  formed  between  the  parties ; 
that  oefendants  were  entitled  co  have  the 
plaintiff  chai'ged  on  his  partnership  account 
with  their  value  of  their  three  shares  of  all 
the  logs  and  timber  cut  upon  the  partnership 
timber  limits  and  with  the  net  value  of  the 
logs  and  lumber  of  the  partnership  cut  and 
jnanufactured  by  the  N.  W.  Milling  Co.  on 
^nd  prior  to  15th  December,  1881,  and  used 
iby  plaintiff  on  and  after  that  date,  and  also 
^irith  the  use  of  defendant's  undivided  interest 
in  the  sawmill  property  at  Brandon;  and  a 
reference  was  directed  to  the  master  to  take 
jthe  accounts,  defendants  to  have  a  first  lien  on 
^he  assets  of  plaintiff  in  connection  with  the 
N.  W.  Milling  Co.  for  the  amount  found  due 
to  them  respectively ;  that  plaintiff  should  pay 
4o  ^fendants  respectively  their  costs  of  the 
rait,  such  costs  to  be  charged  to  plaintiff,  and 
.credited  to  defendants,  in  taking  the  accounts 
■as  an  additional  remedy  for  the  recovery  of 
':Btich  costs.  And  further  directions  were  re- 
^rved  with  liberty  to  apply. — The  cause  was  I 
re-heard  at  the  instance  of  the  defendants 
McL.  and  H.,  the  plaintiff  also  giving  notice 
of  re-hearing  before  Dubuc,  Taylor,  and  Kil- 
1am,  J  J.,  who  agreed  in  finding  that  McL.  and 
H.  were  in  fault  in  preventing  the  incorpora- 
tion of  the  partnership  as  found  by  the  Chief 
Justice,  but  Taylor  and  Killam.  JJ.,  came  to 
the  conclusion  that  the  business  carried  on 
subsequently  to  15th  December,  1881,  was  the 
business  of  the  plaintiff  and  defendant  S.,  in- 
stead of  the  business  of  the  plaintiff  alone, 
and  the  decree  was  therefore  varied  to  work 
cut,  on  this  basis,  the  liabilities  as  between 
plaintiff  and  S.  on  the  one  part  and  McL.  and 

6.  dn  the  other,  and  also  as  between  the 
plaintiff  and  S. — Dubuc.  J.,  dissented,  being  of 
opinion  that  as  regards  L.  and  S.,  no  fraud 
vhotever  could  be  imputed  to  them;  that  if 
there  had  been  any  concealment  or  misrepre- 
•entation,  it  had  been  on  the  part  of  the  de- 
fendants McL.  and  H.,  who  by  their  conduct, 
acquiescence  and  actions  misled  L.  and  S.  mak 
ing  them  believe  that  they  were  willing  part- 
ners of  the  business  under  the  name  of  S.  & 
Co.,  or  other  combination  of  that  kind.  He 
thought  the  decree  should  declare  all  the  par- 
ties to  the  suit  partners  in  the  business  no 
matter  under  what  name  it  was  carried  on, 
and  that  as  McL.  and  H.  had  charged  fraud 
and  had  failed  to  prove  it,  and  were  the  cause 
of  the  suit,  they  should  bear  the  costs  up  to 
the  conclusion  of  the  hearing  and  also  the  costs 
of  re-hearing. — S.  appealed  to  the  Supreme 
Court  of  Canada,  and  L.  gave  notice  that  up- 
on such  appeal  he  also  would  ask  for  a  varia- 
tion of  the  decree  of  the  court  below.  Held, 
per   Fournier.    Gwynne   and    Patterson,   JJ., 


(Strong  and  Taschereau,  JJ.,  dissenting),  that 
upon  a  consideration  of  the  evidence  as  a 
whole  and  the  inferences  to  be  drawn  there- 
from the  view  taken  by  Dubuc,  J.,  was  cor- 
rect, and  that  tbe  original  decree  of  19th 
June,  1885,  should  be  varied  by  changing  it 
into  an  ordinary  partnership  decree,  regarding 
the  partnership  as  existing  until  dissolved  by 
the  proceedings  taken  in  the  suit;  that  McL. 
and  H.  should  pay  to  appellant  his  costs  of 
appeal  to  the  Supreme  Court  and  that  each 
party  should  pay  the  costs  incurred  by  him 
subsequent  to  the  decree  of  19th  June,  1885, 
and  prior  to  the  commencement  of  the  appeal. 
iihielda  v.  Leacock,  Cass.  Dig.   (2  ed.)   604. 

LThe  Privy  Council  granted  leave  to  appeal 
in  this  case,  but  the  appeal  was  not  prose- 
cuted.] 

25.  Dissolution  —  Winding-up — Emira  «er- 
vices  of  one  partner — Contract  to  pay  for.] — 
If  the  business  of  winding-up  a  partnership 
concern  is  apportioned  between  che  partners 
and  each  undertakes  to  perform  the  share 
allotted  to  him,  one  of  them  cannot  after- 
wards claim  to  be  paid  salary  or  other  re- 
muneration merely  for  the  reason  that  his 
share  of  the  work  has  been  more  laborious 
or  difficult  than  that  performed  by  his  co- 
partner, in  the  absence  of  any  express  agree- 
ment to  that  effect,  or  one  to  be  implied  from 
the  conduct  of  the  parties.  Liggett  v.  Hamil- 
ton, xxiv.,  665. 

26.  Retired  partner  —  Continuance  of  firm 
name — Notice  of  dissolution — Promissory  note 
— Bill  heads — New  business.] — Action  against 
S.  W.,  as  a  member  of  the  firm  of  S.  W.  k 
Son,  on  notes  by  firm  in  favour  of  plaintiff. 
Defence  that  defendant  had  retired  from  the 
firm  long  before  the  notes  were  given,  and  al- 
though his  son  had  carried  on  the  business 
under  the  name  of  S.  W.  &  Son.  he  had  no 
interest  in  it;  also  that  at  the  most  he  could 
only  be  liable  in  respect  to  the  business  of  a 
general  country  store,  which  was  the  business 
of  the  firm  before  he  withdrew,  and  not  for 
that  of  buying  and  selling  real  estate  and  in- 
vesting  in  securities,  which  his  son  alone  had 
carried  on  and  in  respect  of  which  the  ndtes 
in  question  were  given.  The  Supreme  Court 
affirmed  the  judgment  appealed  from,  which 
held  that  public  notice  of  dissolution  of  part- 
nership between  defendant  and  his  son  had  not 
been  given;  that  defendant  was  aware  that 
his  name  still  appeared  as  a  member  of  Ihe 
firm  on  the  bill  heads  and  in  other  ways ;  that 
he  was  aware  of  the  general  nature  of  the 
new  business  carried  on  by  his  son  in  the  firm 
name,  and  that  he  was.  ther'efore,  liable  on 
the  notes.     Wigle  v.  WiUiams,  xxiv.,  713. 

27.  Construction  of  deed — Continuance  after 
expiry  of  term  —  Deceased  partner — Purchase 
of  share — Discount — OoodwUl.] — A  deed  pro- 
viding for  a  partnership  during  7  years  from 
its  date  provided  for  purchase  by  the  surviT- 
ors  of  the  share  of  a  deceased  partner  with  a 
special  provision  that  if  one  partner  should 
die  the  value  of  his  share  should  be  subject 
to  a  discount  of  20  per  cent.  After  7  years 
had  expired  the  partners  continued  the  busi- 
ness by  verbal  agreement  for  an  indefinite 
period  and  while  it  so  continued  K.  died. 
Held,  varying  the  judgment  appealed  from, 
that,  even  if  the  parties  had  not  admitted  that 
the  business  was  continued  under  the  terms 
of  the  partnership  deed,  such  terms  would  still 
govern  as  there  was  nothing  in  the  deed  re- 
pugnant to  a  partnership  at  will ;  that  the  sax- 
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viving  partners  had,  therefore,  a  right  to  pur- 
chase the  share  of  K.  and  to  be  allowed  the 
dedaction  of  20  %  therefrom  as  the  deed  pro- 
vided ;  and  that  in  the  absence  of  any  stipula- 
tion in  the  deed  to  the  contrary  the  goodwill 
of  the  business  and  K.'s  interest  therein  should 
be  taken  into  account  in  the  valuation  to  be 
made  for  such  purpose.  Hibhen  v.  Collisierf 
xzx.,  459. 

28.  Death  of  partner — Dissolution — Surety 
bond  to  firm — Continuing  security — If  etc  firm 
— LiahUtty  of  surety. 

See  SUBETTSHIF,  1. 

29.  Dissolution — Formation  of  new  firm — 
Resulting  liability — Assets  of  old  firm. 

See  Tbubts,  10. 

30.  Partner  continuing  business  after  disso* 
lution  —  Settlement  of  firm  debts — Blending 
old  and  neto  accounts. 

See  No.  38»  infra. 

31.  Simulated  dissolution — Benefit  to  wife 
— Fraud  on  creditors. 

See  No.  39,  infra, 

32.  Dissolution — Terms  of  —  Change  of  re- 
lations— Principal  and  surety — Discharge  of 
principal. 

Bee  MoRTGAoc,  62. 

33.  Insurance  of  members  —  Registered  de- 
claration— Evidence  to  contradict. 

See  Evidence,  21. 


5.  Partnebs  and  Third  Pasties. 

34.  Settlement  of  accounts — Prior  debt  of 
partner  —  Promissory  note  —  Collateral  for 
partnership  debt — Release  of  maker.] — P.  lent 
N.  an  accommodation  note  which  N.  deposited 
with  R.  as  collateral  for  the  mortgage  debt.  N. 
and  B.  afterward^  went  into  partnership  and 
a  new  mortgage  on  partnership  property  was 
S^iven  to  R.  for  N.'s  debt,  the  note  being  still 
left  with  R.  The  partnership  being  dissolved* 
B.  agreed  to  pay  all  debts  of  the  firm,  includ- 
ing the  mortgage,  and  in  settling  the  accounts 
between  himself  and  the  mortgagees,  B.  was 
given  credit  for  the  amount  of  the  note  which 
P.  had  paid  to  the  mortgagees.  P.  sought  to 
recover  from  B.  the  amount  so  paid.  Held 
reversing  the  judgment  appealed  from  (15 
Ont.  App.  R.  244),  Ritchie,  C.J.,  and  Four- 
nier,  J.,  dissenting,  that  N.  having  authority 
to  deal  with  the  note  as  he  pleased,  and  having 
given  it  tJi  collateral  security  for  the  joint  debt 
of  himself  and  B.,  on  such  security  being  real- 
ized by  the  mortgagees  and  the  amount  credit- 
ed on  the  joint  debt,  P..  the  surety,  could  re- 
cover it  from  either  of  the  debtors. — Semble,  | 
Assuming  P.  not  to  have  been  liable  to  pay  j 
the  note  to  the  mortgagees  and  that  it  was  a 
voluntary  payment,  it  having  been  credited  on 
the  mortgage  debt,  and  B.  having  adopted  the 
payment  in  the  settlement  of  the  accounts  be- 
tween him  and  the  mortgagee,  he  was  liable  to 
repay  it.     Purdom  v.  Baechler,  xv.,  610. 

35.  Personal  loan  to  partner — Funds  used 
by  partnership^ Art.  1867  G.  O.]— Where  a 
member  of  a  partnership  borrows  money  upon 
his  own  credit  by  giving  his  own  promissory 
note  for  the  sum  so  borrowed,  and  afterwards 


uses  the  proceeds  of  the  note  in  the  partner- 
ship business  of  his  own  free  will  without  be- 
ing under  any  obligation  to,  or  contract  with, 
the  lender  so  to  do,  the  partnership  is  not 
liable  for  such  a  loan  under  art.  18(57  C  0. 
Maguire  v.  Scott  (7  L.  C.  R.  451)  distin- 
guished. Judgment  appealed  from  (M.  L. 
R.  4  Q.  B.  246)  affirmed.  Strong  and  Patter- 
scm,  JJ.,  dissenting.  Shaw  v.  Cadwell,  xvii., 
357. 

36.  Fraud  against  partners  —  Use  of  firm 
name — Promissory  note — Authority  to  sign — 
Notice — Inquiry.] — B.  was  a  member  of  the 
firm  of  C.  &  Co.  and  also  a  member  of  the 
firm  of  B.  &  Co.,  andL  in  order  to  raise  money 
for  the  use  of  E.  &  Co.,  he  made  a  promissory 
note  which  he  signed  with  the  name  of  the 
other  firm  and,  indorsing  it  in  the  name  of 
E.  &  Co.,  had  it  discounted.  The  officers  of 
the  bank  which  discounted  the  note  knew  the 
handwriting  of  E.  with  whom  the  bank  had 
had  frequent  dealings.  In  an  action  against 
the  makers  of  the  note,  C.  pleaded  that  it  was 
made  by  E.  in  fraud  of  his  partners  and  the 
jury  found  that  C.  &  Co.  had  not  authorized 
the  making  of  the  note,  but  did  not  answer 
questions  submitted  as  to  the  knowledge  of  the 
bank  of  want  of  authority.  Held,  reversing 
the  judgment  appealed  from  ( (22  N.  S.  Rep. 
321),  that  the  note  was  made  by  E.  in  fraud 
of  his  partners  and  that  the  bank  had  sufficient 
knowledge  that  he  was  using  his  partners' 
names  for  his  own  purposes  to  put  them  on 
inquiry  as  to  authority.  Not  having  made 
such  inquiry  the  bank  could  not  recover 
against  C.  Creighton  v.  Halifax  Banking  Co., 
xviii.,  140. 

37.  Separate  business  —  Identity  of  style — 
Different  partners — Dissolution  of  one  firm — 
Note  subsequently  made — Debt  of  subsisting 
firm.]  —  Action  on  a  promissotr  note  for 
Sl,260.40.  Dunham  carried  on  business  in 
Montreal  under  the  name  of  J.  E.  Dunham  & 
Co.,  in  which  the  defendant  Park  had  no  in- 
terest. While  carrying  on  this  business  at 
Montreal,  Dunham  entered  into  partnership 
with  Park,  on  1st  May,  1886,  for  carrying  on 
similar  business  at  Toronto  under  the  name 
of  J.  E.  Dunham  &  Co. ;  partnership  to  be 
dissolved  on  1st  August  following,  if  notice 
given.  Notice  was  given,  the  Toronto  business 
being,  however,  still  continued,  'for  the  pur- 
pose of  winding  it  up.  On  12th  August,  while 
both  firms  were  thus  carrying  on  business 
separately  at  Montreal  and  Toronto  respec- 
tively, a  person  named  Isaacs  fraudulently 
procured  Dunham  to  make  the  note  sued  on, 
ante-dating  it  to  the  previous  29th  July. 
The  note  was  afterwards  indorsed  over  to 
6.,  and  by  G.  to  the  plaintiff.  Held,  af- 
firming the  Court  of  Appeal  for  Ontario, 
that  the  note  was  given  by  Dunham  with  re- 
ference to  the  business  carried  on  at  Montreal, 
and  came  within  the  principle  of  Standard  v. 
Dunham  (14  Ont  R.  67).  which  was  an  ac- 
tion brought  on  another  note,  given  under  the 
same  circumstances  and  at  the  same  time  as 
the  one  sued  on  in  the  present  case.  Danks 
V.  Dunham,  Cass.  Dig.  (2  ed.)  89. 

38.  Dissolution  —  Partner  continuing  busi- 
ness— Settlement  of  firm  debts — Giving  time — 
Blended  accounts  —  Payment.] — H.  &  McG., 
in  partnership,  became  indebted  toT  B.,  plain- 
tiffs, for  goods  purchased  for  which  they  gave 
notes  of  the  firm.  They  dissolved  in  October, 
1876,  with  the  knowledge  and  approval  of  B. 
who    assisted    in    arranging    the    dissolution. 
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McG.  contiDued  the  business  alone;  B.  con- 
tinued to  deal  with  him ;  McG.  continued  to 
receive  goods  on  credit,  until  he  became  insol- 
vent, in  the  early  part  of  1880,  and  thereupon 
B.  brought  action  against  H.  &  McG.  on  the 
notes  given  by  the  firm.  See  31  U.  C.  C.  P. 
430.  Held,  reversing  the  judgment  appealed 
from  (7  Ont.  App.  R.  33),  Ritchie,  C.J.,  and 
Strong,  J.,  dissenting,  that  H.  was  entitled  to 
a  verdict  on  the  ground  that  by  the  course  of 
dealings  of  the  plaintiffs  with  McG.  subse- 
quently to  the  dissolution,  viz. :  by  plaintiffs 
blending  the  two  accounts,  and  taking  McG.'s 
paper  on  account  of  the  blended  accounts,  up- 
on which  paper  McG.  from  time  to  time  made 
suffident  payments  to  pay  any  balance  remain- 
ing due  on  the  paper  of  McG.  and  H.  which 
was  in  existence  at  the  time  of  the  dissolution, 
it  must  be  held,  as  a  matter  of  fact  as  well  as 
of  law  arising  from  the  course  of  the  said 
dealings,  that  the  paper  of  the  firm  of  McG. 
and  H.  had  been  fully  paid.  Birkett  v.  Mo- 
Quire,  Cass.  Dig.  (2  ed.)  598;  19  C.  L.  J. 
275. 

39.  Dissolution  of  partnership  —  Married 
womanr^-Beneflt  conferred  during  marriage — 
Siniulationr—Fraud.'^  —  On  10th  April,  1886, 
J.  S.  M.,  a  retired  partner  of  the  firm  of  McL. 
&  B.,  composed  of  himself  and  W.  M.,  his 
brother,  agreed  to  leave  his  capital,  for  which 
he  was  paid  interest,  in  the  new  firm  to  be 
constituted  of  the  said  W.  M.  and  one  R.-,  an 
employee  of  the  former  firm,  and  that  sucfh 
capital  should  rank  after  the  creditors  of  the 
old  firm  had  been  paid  in  full.  The  new  firm 
was  to  carry  on  business  under  the  same  firm 
name  up  to  31st  December,  1889.  J.  S.  M. 
died  on  18th  November,  1886.  His  wife,  sep- 
arate as  to  property,  had  an  account  in  the 
books  of  both  firms.  On  16th  April,  1890,  an 
agreement  was  entered  into  between  the  new 
firm  and  the  estate  of  J.  S.  M.,  and  his  widow, 
by  which  a  large  balance  was  admitted  to  be 
due  by  them  to  the  estate  and  the  widow. 
The  new  firm  was  declared  insolvent  in  Janu- 
ary, 1891.  Claims  were  filed  by  the  widow 
and  the  estate  of  J.  S.  M.  against  the  insol- 
vents,  and  the  Merchants  Bank  of  Canada 
contested  them  on  the  ground,  inter  alia,  that 
they  had  been  creditors  of  the  firm  and  con- 
tinued to  advance  to  the  new  firm  on  the  faith 
of  the  agreement  of  April.  1886,  that  the 
widow's  moneys  formed  part  of  the  capital  of 
J.  S.  M.,  and  that  the  dissolution  was  simu- 
lated.— ^The  Supreme  Court  reversed  the  judg- 
ment appealed  from  (Q.  R.  2  Q.  B.  431),  and 
restored  that  of  the  Superior  Court,  Fournier 
and  King,  J  J.,  dissenting,  and  Held,  that  the 
dissolution  of  the  partnership  was  simulated; 
that  the  moneys  which  appeared  to  be  owing 
to  the  widow,  after  having  credited  her  with 
her  own  separate  moneys,  were  in  reality 
moneys  deposited  by  her  husband  In  order  to 
confer  upon  her.  during  marriage,  benefits 
contrary  to  law,  and  that  the  bank  had  a 
sufiicieut  interest  to  contest  these  claims,  the 
transaction  being  in  fraud  of  their  rights  as 
creditors.  Merchants  Bank  of  Canada  v.  Mo- 
Lachlan;  Merchants  Bank  of  Canada  v.  Mc- 
Laren, 2nd  April,  1894;  xxiii.,  143. 

40.  Judgment  against  firm — LiahUity  of  re- 
puted partner — Action  on  judgment.] — Where 
promissory  notes  are  signed  by  a  firm  as 
makers,  a  person  who  holds  himself  out  to  the 
payees  as  a  member  of  such  firm,  though  he 
may  not  be  so  in  fact,  is  liable  as  a  maker. — 
In  an  action  upon  a  promissory  note  against 
M.  I.  &  Co.,  as  makers,  and  J.  I.  as  indorser. 


judgment  was  rendered  by  default  against  the 
firm,  and  a  verdict  was  found  in  favour  of 
J.  I.  as  it  appeared  by  the  evidence  that  he 
had  indorsed  without  consideration  for  the 
accommodation  of  the  holders,  and  upon  an 
agreement  with  them  that  he  should  not  be 
held  in  any  manner  liable  upon  the  note. 
Held,  in  a  subsequent  action  on  the  judgment 
to  recover  from  «j.  I.  as  a  member  of  the  firm 
who  had  made  the  note,  that  the  verdict  in  the 
former  suit  was  conclusive  in  his  favour,  the 
said  agreement  meaning  that  he  was  not  to  be 
liable  either  as  a  maker  or  indorser. — Judg- 
ment appealed  from  (22  Ont.  App.  R.  12)  af- 
firmed. Ishester  v.  Ray,  Street  d  Co.,  xxvL, 
79. 

41.  WUl — Legacy — Bequest  of  partnership 
business  —  Acceptance  by  legatee — Right  of 
legatee  to  an  account,]  —  J.  and  his  brother 
carried  on  business  in  partnership  for  over  30 
years  and  the  brother  died,  his  will  contain- 
ing the  bequest :  '*  I  will  and  bequeath  unto 
my  brother  J.,  all  my  interest  in  the  business 
of  J.  &  Co.,  in  the  said  City  of  St.  Catharines, 
together '  with  all  sums  of  money  advanced  by 
me  to  the  said  business  at  any  time,  for  his 
own  use  absolutely  forever,  and  I  advise  my 
said  brother  to  wind  up  the  said  business  with 
as  little  delay  as  possible."  Held,  affirming 
the  judgment  appealed  from,  that  J.,  on  ac- 
cepting the  legaciy  was  under  no  obligation  to 
indemnify  the  testator's  estate  against  lia- 
bility for  the  debts  of  the  firm  in  case  the 
assets  should  be  insufficient  for  the  purpose 
and  did  not  lose  his  right  to  have  the  accounts 
taken  in  order  to  make  the  estate  of  the  testa- 
tor pay  its  share  of  such  deficiency.  Robert- 
son V.  Junkin,  xxvi.,  192. 

42.  Insolvent  firm — Assignment  for  benefit 
of  creditors — Composition — Discharge  of  debt 
— Release  of  debtor.] — T.  and  C.  doing  busi- 
ness under  the  name  of  T.  &  Co.,  made  an  as- 
signment for  the  benefit  of  creditors,  and  T. 
then  induced  the  Dueber  Co.,  a  creditor,  to  pay 
off  a  chattel  mortgage  on  the  stock,  and  a 
composition  of  25  cents  on  the  dollar  of  unse- 
cured claims^  the  company  to  receive  Its  own 
debt  in  full  with  interest.  The  assignee  of  T. 
&  Co.  then  transferred  all  the  assets  to  the 
Dueber  Co.,  and  the  arrangement  was  carried 
out,  the  company  eventually,  as  provided  in  a 
contemporaneous  deed  executed  by  the  parties 
interested,  re-conveying  the  assets  to  T.,  tak- 
ing his  promissory  notes  and  a  chattel  morti 
gage  as  security.  In  an  action  by  the  com- 
pany against  T.  &  Co.  on  the  original  debt: 
Held,  affirming  the  judgment  appealed  from 
(26  Ont.  App.  R.  295),  that  the  original  debt 
was  extinguished  and  C.  was  released  from  all 
liability  thereunder.  Dueber  Watch  Case 
Mfg.  Co.  V.  Taggart,  xxx.,  373. 

43.  Mandate  —  Agency — Factor — Pledge — 
Lien — Notice — Right  of  action — Intervention 
—Res  judicatOr—Arts.  17S9,  1740.  17^2,  1975 
C.  C] — ^A  partner  entrusted  with  possession 
of  goods  of  his  firm  for  the  purpose  of  sale 
may,  either  as  partner  in  the  business  or  as 
factor  for  the  firm,  pledge  them  for  advances 
made  to  him  personally  and  the  lien  of  the 
pledgee  will  remain  as  valid  as  if  the  security 
had  been  given  by  the  absolute  owner  of  the 
goods  notwithstanding  notices  that  the  contract 
was  with  an  agent  only.  Dingwall  v.  Mc- 
Bean,  xxx.,  441. 

44.  Names  of  partners — Letter  heads — Pre- 
sumption— Representatiofis']  —  The    represen- 
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tation  of  an  agent  that  his  principals  are  a 
firm  in  a  distant  province,  ana  that  such  firm, 
is  composed  of  A.  and  B.,  coupled  with  the 
evidence  of  receipt  by  the  person  to  whom  the 
representation  is  made  of  letters  from  one  of 
the  alleged  members  of  the  firm,  written  on 
paper  on  which  the  names  of  such  members 
are  printed,  in  answer  to  letters  from  such 
persons,  is  primd  ftrcie  evioence  that  A.  and 
B.  constitute  said  firm.  (See  28  N.  B.  Rep. 
102.)     McDonald  v.  GUhert,  xvi.,  700. 

45.  Partners  dealing  in  land  —  Borrowing 
funds — Indorsement  of  cheque  by  one  of  the 
joint  payees — Estoppel, 

Bee  No.  16,  ante, 

46.  Retirement  of  partner — Notice  of  disso- 
lution— Continuance  of  business  in  firm  name 
— Liability  of  old  partner. 

See  No.  26,  ante. 


PARTY  WAI«I.. 

1.  Mitoyeneti  —  Payment  of  indemnity  — 
Art.  518  C.  O. — Common  toall.] — An  owner  of 
protjerty  adjoining  a  wall  cannot  make  it 
common  unless  he  first  pays  indemnity  to  the 
proprietor  for  the  part  he  wishes  to  render 
common,  and  half  the  value  of  the  ground  on 
which  such  wall  is  built.  Joyce  v.  Hart,  1., 
321. 


2.  Easement  —  Registration  — 
Trespass — Conveyance. 

See  Registry  Laws,  23. 


Notice  — 


3.  Tenant  in  common — Trustees*  powers. 
See  Tbusts,  24. 


PATENT  OF  CROWN  UkNDS. 

Bee  Crown,  77  to  108 ;  and  Title  to  Lands. 


PATENT  OF  INVENTION. 

1.  Infringement  —  **  Flour  Dressing  Ma- 
chine **  —  Co-operation  of  constituents  — 
Combination  of  old  elements  —  Novelty  — 
Patent  Act,  1872,  S5  Vict.  c.  26,  ss,  6,  28 
(X>.) — Use  in  Canada  —  Jurisdiction  of  com- 
missioner ■ —  Judgment  in  rem  —  Res  judicata 
— Manufacture  before  api^lication  —  Use  be- 
fore patent.] — ^An  invention  consisted  of  the 
combination  in  a  machine  of .  three  parts  or 
elements,  A.,  B.  and  C,  each  of  which  was 
old  and  of  which  A.  had  been  previously  com- 
bined with  B.  in  one  machine  and  B.  and  C. 
in  another  machine,  but  the  united  action  of 
which  in  the  patented  machine  produced  new 
and  useful  results.  Held,  reversing  the  judg- 
ment appealed  from  (7  Ont.  App.  R.  628), 
Strong,  J.,  dissenting,  that  the  combination 
was  in  itself  a  novelty  and  a  proper  subject 
of  a  patent  of  invention ;  that  the  words  in 
the  6th  section  of  the  Patent  Act,  1872,  "  not 
being  in  public  use  or  on  sale  for  more  than 
one  year  previous  to  his  application,  in  Can- 
ada, are  to  be  read  as  meaning  **  not  being 
in  public  use  nor  on  sale  in  Canada  for  more 
than  one  year  previous  to  his  applicSation ;" 


that  the  Minister  of  Agriculture,  as 
Commissioner  of  Patents,  or  his  De- 
puty, has  exclusive  jurisdiction  over  ques- 
tions of  forfeiture  under  the  28th  sec- 
tion of  the  Patent  Act,  1872,  and  a  defence 
on  the  ground  that  a  patent  has  becfome  for- 
feited for  breach  of  the  conditions  in  the  said 
28th  section  cannot  be  supported  after  his  de- 
cision declaring  it  had  not  been  forfeited  by 
reason  of  such  breach.  Smith  v.  Ooldie,  ix., 
46. 

[Note. — ^The  headnote  in  the  report  is  ap- 
parently based  to  some  extent  upon  matter 
not  referred  to  in  the  statement  of  the  case 
nor  commented  upon  directly  in  the  judgment 
reported.  Compare  Cass.  Dig  (2  ed.)  pp. 
608-609  and  688-692.1 

See  No.  8,  infra, 

2.  Validity  of  patent  —  Infringement  — 
Waht  of  novelty,']  —  C.  obtained  a  patent 
for  the  Paragon  Black  Leaf  Check  Book, 
and  in  his  specification  claimed  as  his 
invention,  **  in  a  black  leaf  check  book 
of  double  leaves*  one-half  of  which  are 
bound  together,  while  the  other  half  fold 
in  as  fly  leaves  torn  out:  the  combination  of 
the  black  leaf  bound  into  the  book  next  the 
cover  and  provided  with  tape  across  its  ends, 
the  said  black  leaf  having  the  transferring 
composition  on  one  of  its  sides  only."  A  half- 
interest  in  this  patent  was  assigned  to  the 
defendant,  with  whom  C.  was  in  partnership, 
and  on  the  dissolution  of  such  partnership 
said  half -interest  was  re-assigned  to  C,  who 
assigned  the  whole  interest  in  the  patent  to 
plaintiffs.  Prior  to  the  said  dissolution  de- 
lendant  obtained  a  patent  for  what  he  called 
**  Butterfield*8  Improved  Paragon  Check 
Book,"  claiming  as  his  invention  the  following 
improvements  on  check  '  books  previously  in 
use :  *'  A  kind  of  type  effecting  a  saving  of 
labour;  a  membrane  hinge  and  a  protector; 
and,  a  totalling  sheet."  After  the  dissolution 
he  proceeded  to  manufacture  check  books  un- 
der his  patent,  and  plaintiffs  brought  suit  for 
an  injunction,  claiming  that  their  patent  was 
infringed.  The  Chancellor  decreed  the  relief 
prayed  for,  and  the  Court  of  Appeal  reversed 
this  decision,  holding  that  the  plaintiff's  pa- 
tent was  void  for  want  of  novelty.  Held,  re- 
versing the  judgment  appealed  from  (11  Ont. 
App.  R.  145),  that  the  patent  under  which 
the  plaintiff's  claimed  was  a  valid  patent,  and 
as  there  was  no  doubt  that  it  was  infringed 
by  the  manufacture  and  sale  of  defendant's 
books,  the  judgment  of  the  Chancellor  should 
be  restored.  Grip  Printing  and  Publishing  Co, 
V.  Butterfield,  xi.,  291. 

3.  Infringement  —  New  invention  —  Com- 
bination —  Parts  not  patentable  —  New  result 
— Want  of  novelty.^ — In  a  suit  by  H. 
for  infringement  of  his  patent  for  a  baker's 
oven,  his  claim  of  invention  was :  1.  A  fire 
pot,  or  furnace,  placed  within  a  baker's  oven, 
below  the  sole  thereof,  and  provided  with  a 
door  situated  above  the  grate.  2.  A  fire  pot, 
or  furnace,  placed  within  a  baker's  oven,  pro- 
vided with  a  door  above  the  level  of  the  sole 
of  the  oven,  and  connected  with  the  said  fur- 
nace by  an  inclined  guide.  3.  In  a  baker's 
oven,  a  flue  leading  from  below  the  grate  to 
the  main  flue.  4.  A  baker's  oven  provided 
with  a  circular  tilting  grate,  situated  below  the 
sole  of  the  oven,  and  provided  with  a  door. 
.5.  In  a  baker's  oven,  a  cinder  grate  placed 
beneath  the  fire  grate,  in  combination  with  a 
flue  leading  from  below  the  grate  to  the  main 
flue.     In  the  specifications  the  patentee  said : 
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**  What  I  claim  as  my  invention  is — in  com- 
bination with  a  baker's  oven  a  furnace  set 
within  the  oven,  but  below  the  sole."  Held, 
affirming  the  judgment  appealed  from  (lOOnt. 
App.  R.  449),  Strong,  J.,  dissenting,  that  the 
combination  being  a  mere  aggregation  of  parts 
not  in  themselves  patentable  and  producing  no 
new  result  due  to  the  combination  itself,  was 
no  invention,  and  consequently  could  not  form 
the  subject  of  a  patent.  Hunter  v.  Carrick, 
xi.,  300. 

See  No.  8,  infra. 

4.  8ale  of  patent  rights — Specific  perform- 
ance —  Agreement  partly  executed  and 
partly  executory  —  S2  d  33  Vict.  c.  11,  8.  11 
(Patent  Act)  —  Consolidation  of  suits  — 
Mortgage  suit.^ — On  Ist  June,  1877,  Powell, 
the  owner  of  a  patent  for  an  improved 
pump  which  had  only  about  a  month 
to  run,  but  was  renewable  for  two  further 
terms  of  five  years  each,  agreed  to  sell 
to  Park  his  pump  patent  for  five  counties,  and 
by  deed  of  same  date  granted,  sold  and  set 
over  to  Peck  **  all  the  right,  title,  interest 
which  I  have  in  the  said  invention  as  secured 
by  me  by  said  letters  patent  for,  to  and  in 
the  said  limits  of  the  counties  of,"  &c.  The 
habendum  was  **  to  the  full  end  of  the  term 
for  which  the  letters  patent  are  granted ;  con- 
sideration $4,500,  of  which  $1,500  paid,  mort- 
gages given  on  land  and  chattels  for  the  resi- 
due. The  patent  expired  19th  July,  1877,  and 
Powell  renewed  it  in  his  own  name  for  the 
further  term  of  five  years.  Peck  having  made 
default  in  1878,  Powell  filed  his  bill  for  the 
balance  of  purchase  money,  or  sale  of  the 
land.  About  the  same  time  Peck  brought  a 
suit  for  specific  performance  of  the  agreement 
for  sale  of  the  patent  right  for  the  full  period 
to  which  Powell  was  entitled  to  renew  under 
the  patent  laws.  The  causes  were  heard  to- 
gether in  the  Court  of  Chancery  and  in  the 
Court  of  Appeal  and  there  was  but  one  judg- 
ment (26  Gr.  322;  8  Ont.  App.  R.  498). 
Held,  in  the  suit  Peck  v.  Powell,  reversing 
the  judgment  appealed  from,  that  under  the 
agreement  and  assignment  plaintiffs  were  en- 
titled to  the  extension  as  well  as  the  current 
term. — ^And,  in  the  suit  Powell  v.  Peck,  af- 
firming the  Court  of  Appeal,  that  Powell  was 
entitled  to  a  decree  for  the  redemption  or 
foredosure  of  the  mortgaged  premises  -with 
costs. — Per  Strong,  J.,  according  to  the  prin- 
ciples upon  which  a  court  of  equity  acts  in 
carrying  into  execution  by  its  decree  such  con- 
tracts and  agreements  as  are  properly  the  sub- 
jects of  its  jurisdiction,  the  court  will  always 
execute  the  whole  or  such  parts  of  the  agree- 
ment as  remain  executory,  but  if  the  parties 
have  thought  fit,  before  the  institution  of  the 
suit,  to  carry  out  any  of  the  terms  of  the 
contract,  such  executed  portions  will  not  be 
disturbed. — Per  Henry  and  Gwynne,  JJ.,  that 
the  decrees  in  the  Court  of  Chancery  should 
be  consolidated  and  the  decree  for  sale  in  de- 
fault of  payment  in  the  suit  of  Powell  v. 
Peck,  delayed  until  Powell  had  assigned  the 
renewal  term.  Peck  v.  Powell;  Powell  v. 
Peck,  xi.,  494. 

5.  Infringement  —  Mechanical  equivalent — 
Want  of  novelty — Element  of  invention — Sub- 
stituted material — Principle  void  of  invent  ion. '\ 
— In  a  suit  for  infringement,  the  alleged  in- 
vention was  the  substitution  in  the  manufac- 
ture of  corsets  of  coiled  wire  springs,  arranged 
in  groups  and  in  continuous  lengths,  for  india- 
rubber  springs  previously  so  used.  The  ad- 
vantage claimed  by  the  substitution  was  that 


the  metal  was  more  durable,  and  was  free 
from  the  inconvenience  arising  from  the  use 
of  india-rubber  caused  by  the  heat  from  the 
wearer*s  body.  Held,  affirming  the  judgment 
appealed  from  (12  Ont.  App.  R.  738),  Four- 
nier  and  Henry,  JJ.,  dissenting,  that  this  was 
merely  the  substitution  of  one  well  known  ma- 
terial, metal,  for  another  equally  well  known 
material,  india-rubber,  to  produce  the  same  re- 
sult on  the  same  prindple  in  a  more  agree- 
able and  useful  manner,  or  a  mere  mechanical 
equivalent  for  the  use  of  india-rubber,  and  it 
was,  consequently,  void  of  invention  and  not 
the  subject  of  a  patent.  Ball  v.  Crompton 
Corset  Co.,  xiii.,  469. 

6.  OW  elements  —  Want  of  novelty — Com- 
hination  —  Colourable  imitation — Subsequent 
patent  —  Setting  aside  patent  —  Scire  facias 
— Infringement — Measure  of  damages.] — In 
1877.  L.  obtained  a  patent  of  invention  for 
new  and  useful  improvements  in  candle  mak- 
ing apparatus.  In  1879,  C.  obtained  a  pat- 
ent for  a  machine  to  make  candles.  L.  claim- 
ed that  C.'s  patent  was  a  fraudulent  imita- 
tion of  his  patent,  and  prayed  that  C.  be  con- 
demned to  pay  him  $13,200  for  profits  real- 
ized by  C.  in  making  and  selling  candles  with 
his  patented  machine,  and  also  $10,000  ex- 
emplary damages.  C.  cfontended  his  patent 
was  valid  as  a  combination  patent  of  old  ele- 
ments; that  there  could  be  no  action  for  in- 
fringement of  L.'s  patent  until  C.'s  patent 
was  repealed  by  scire  facias;  and  also  that 
L.'s  patent  was  not  a  new  invention.  At  the 
trial  there  was  evidence  that  there  were  other 
machines  known  and  in  use  for  making 
candles,  but  there  was  no  evidence  as  to  the 
cost  of  making  candles  with  such  machines, 
or  what  would  have  been  a  fair  royalty  to 
pay  L.  for  the  use  of  his  patent.  And  it  was 
proved  also  that  L.'s  trade  had  been  increas- 
ing. The  Superior  Court  found  that  C.'s 
patent  was  a  fraudulent  imitation  of  L.'8  pa- 
tent, granted  an  injunction  and  condemned  C. 
to  pay  L».  $()00  damages  for  the  profits  he  had 
made  on  Belling  candles  made  by  the  patented 
machine.  This  judgment  was  affirmed  by  the 
Court  of  Queen's  Bench.  Held,  affirming  the 
judgment  appealed  from  (5  Legal  News  412), 
Henry,  J.,  dissenting,  that  C.'s  machine  was 
a  mere  colourable  imitation  of  L.*s,  based  up- 
on the  same  principles,  composed  of  the  same 
elements,  differing  from  it  only  in  the  arrange- 
ment of  those  elements,  and  producing  no  re- 
sults materially  different;  therefore  L.*s  pa- 
tent had  been  infringed,  and  there  was  no  ne- 
cessity in  order  to  recover  damages  for  in- 
fringement that  C.'s  patent  should  first  be  set 
aside  by  scire  facias.  Held,  also,  reversing 
the  judgment  appealed  from,  that  in  this  c^a^ 
the  profits  made  by  the  defendants  was  not  a 
proper  measure  of  damages ;  that  the  evidence 
furnished  no  means  of  accurately  estimating 
the  damages,  but  substantial  justice  would  be 
done  by  awarding  $100.  Collette  v.  Lasnier, 
xiii.,  563. 

7.  Patentable  device — Carriage  tops — Com- 
bination of  elcmenta — Previous  use — Novelty.'i 
— D.  obtained  a  patent  for  an  improvement  in 
the  construction  of  carriages  by  the  combina- 
tion of  a  folding  sectional  roof  joined  in  the 
carriage  posts  in  such  a  way  and  in  such  an 
arrangement  of  sections  of  the  roof  and  of 
the  carriage  posts  that  the  whole  carriage  top 
could  be  made  entirely  in  sections  of  wood 
or  other  rigid  materials  with  glass  sashes 
all  round,  t  so  that  the  carriage  could  be 
opened    in    the    centre    into     two    principal 
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parts  and  at  once  converted  into  an  open 
uncovered  carriage.  In  an  action  for  in- 
fringement. Held,  reversing  the  judgment  ap- 
pealed from  (18  R.  L.  250)  and  restoring  the 
judgment  of  the  Superior  Court,  Ritchie,  C.J., 
and  Gwynne.  J.,  dissenting,  that  the  combina- 
tion was  not  previously  in  use  and  was  a 
patentable  invention.  Dansereau  v.  Bellemare, 
xvi..  180. 

8.  Comlination  —  Old  dements  —  New 
and  useful  results  —  Previous  use.] — In  an 
application  for  patent  the  object  of  the  inven- 
tion was  stated  to  be  the  connection  of  a 
spring  tooth  with  the  drag-bar  of  a  seeding 
machine  and  the  invention  claimed  was  **  in 
a  seeding  machine,  in  which  independent  drag- 
bars  are  used,  a  curved  spring  tooth,  detach- 
ably  connected  to  the  drag-bar  in  combination 
with  a  locking  device  arranged  to  lock  the 
head  block  to  which  the  spring  tooth  is  at- 
tached, substantially  as  and  for  the  purpose 
specified."  In  the  action  for  infringement  of 
this  patent,  it  was  admitted  that  all  the  ele- 
ments were  old  but  it  was  claimed  that  the 
substitution  of  a  curved  spring  tooth  for  a 
rigid  tooth  was  a  new  and  useful  combination 
and  patentable  as  such.  Held,  affirming  the 
decision  appealed  from,  Gwynne,  J.,  dissent- 
ing, that  the  alleged  invention  being  the  mere 
insertion  of  one  known  article  in  plac<e  of  an- 
other known  article  was  not  patentable.  Smith 
V.  Ooldie^  (9  Can.  S.  C.  R.  46).  and  Hunter  v. 
Carrick  (11  Can.  S.  C.  R.  300),  referred  to. 
Wisner  v.  Coulthard,  xxii..  178. 

See  Nos,  1  and  3.  ante. 

9.  Patent  of  invention  —  Similar  device  — 
Previous  use  —  Same  result  —  Novelty  —  In- 
fringement.]— C,  &  Co.,  were  assignees  of  a 
patent  for  a  check  book  used  by  shopkeepers 
in  making  out  duplicate  accounts  of  sales. 
The  alleged  invention  consisted  of  double 
leaves,  half  being  bound  together  and  the 
other  half  folded  in  as  fly  leaves,  with  a  car- 
bonized leaf  bound  in  next  the  cover  and  pro- 
vided with  a  tape  across  the  end.  What  was 
claimed  as  new  in  this  invention  was  the  de- 
vice, by  means  of  the  tape,  for  turning  over 
the  carbonized  leaf  without  soiling  the  fingers 
or  causing  it  to  curl  up.  H.  made  and  sold 
a  similar  check  book  with  a  like  device,  but 
instead  of  the  tape  the  end  of  the  carbonized 
leaf,  for  about  half  an  inch,  was  left  without 
carbon  and  the  leaf  was  turned  over  by  means 
of  this  margin.  In  an  action  by  C.  &  Co. 
against  H.  for  infringement  of  fheir  patent. 
Held,,  affirming  the  decision  appealed  from 
(3  Ex.  C.  R.  351),  that  the  evidence  at  the 
trial  shewed  the  device  for  turning  over  the 
blank  leaf  without  soiling  the  fingers  to  have 
been  used  before  the  patent  of  C.  &  Co.  was 
issued,  and  it  was  therefore  not  new;  that 
the  only  novelty  in  the  said  patent  was  in 
the  use  of  the  tape^  and  that  using  the  margin 
of  the  paper  instead  of  the  tape  was  not  an 
infringement  Carter  d  Co.  v.  Hamilton, 
xxiii.,  172. 

10.  Canadian  patent  —  Expiration  of  for- 
eign patent  —  Construction  of  statute  —  R. 
8,  C.  c.  61,  s.  8—65  d  56  Vict.  c.  24.  «.  i.]— 
The  Exchequer  Court  declared  a  patent  good, 
valid  and  subsisting  and  that  it  had  been  in- 
fringed by  defendants  and  held  that,  the  ex- 
pression **  any  foreign  patent  **  occurring  in 
the  concluding  clause  of  s.  8  of  the  ^  Patent 
Act,"  must  be  limited  to  foreign  patents  in 
existence  when  the  Canadian  patent  was 
granted.      The   Supreme   Court   affirmed   the 


judgment  appealed  from  (6  Ex.  C.  R.  55), 
and  dismissed  the  appeal  with  costs.  Dreschel 
V.  Auer  Incandescent  Light  Mfg.  Co.,  xxviii., 
608. 

See  amendment  to  Patent  Act  passed  in 
1903. 

11.  Contract — Sale  of  patent  —  Future  tm- 
provements — Transferee  taking  benefit — Varia- 
tion from  caveat.] — By  contract  under  seal  M. 
agreed  to  sell  to  B.  and  S.  the  patent  for  an 
acetylene  gas  machine  for  which  he  had  ap- 
plied and  a  caveat  had  been  filed,  and  also  all 
improvements  and  patents  for  such  machine 
that  he  might  thereafter  make,  and  covenant- 
ed that  he  would  procure  patents  in  Canada 
and  the  United  States  and  assign  the  same  to 
B.  and  S.  The  latter  received  an  assignment 
of  the  Canadian  patent  and  paid  a  portion  of 
the  purchase,  but  when  the  American  patent 
was  issued  it  was  found  to  contain  a  varia- 
tion from  the  description  of  the  machine  in 
the  caveat,  and  they  refused  to  pay  the  bal- 
ance, and  in  an  action  by  M.  to  recover  the 
same,  they  demanded  by  counterclaim  a  re- 
turn of  what  had  been  paid  on  account.  Held, 
reversing  the  judgment  appealed  from,  that 
the  agreement  was  not  satisfied  by  an  assign- 
ment of  any  patent  that  M.  might  afterwards 
obtain ;  that  he  was  bound  to  obtain  and  as- 
sign a  patent  for  the  machine  described  in  the 
caveat  referred  to  in  the  agreement ;  and  that 
as  the  evidence  shewed  the  variation  there- 
from in  the  American  patent  to  be  most  ma- 
terial, and  to  deprive  the  purchasers  of  a  fea- 
ture in  the  machine  which  they  deemed  essen- 
tial, M.  was  not  entitled  to  recover.  Held^ 
further,  Gwynne,  J.,  dissenting,  that  as  B. 
and  S.  accepted  the  Canadian  jgatent  and  paid 
a  portion  of  the  purchase  money  fn  consider- 
ation thereof  and  as  they  took  the  benefit  of 
it,  worked  it  for  their  own  profit  and  sold 
rights  under  it,  they  were  not  entitled  to  re- 
cover back  the  money  so  paid  as  money  had 
and  received  by  M.  to  their  use.  Bingham  v. 
McMurray^  xxx.,  159. 

12.  Option  as  to  priority  —  Expiration  of 
foreign  patent  —  Construction  of  statute  — 
R.  S.  C.  c.  67,  s.  8—55  d  56  Vict.  c.  24,  »•  M 
— Under  s,  8  of  the  **  Patent  Act  '*  as  amend- 
ed by  56  &  56  Vict.  c.  24,  s.  1  (D.),  it  is 
only  in  the  case  of  the  applicant  exercising 
the  option  of  obtaining  a  foreign  patent  be- 
fore the  issue  of  a  Canadian  patent  for  his 
invention  that  the  Canadian  patent  will  ex- 
pire by  reason  of  the  expiration  of  a  foreign 
patent  in  existence  at  the  time  the  Canadian 
patent  is  granted. — Where  several  applica- 
tions are  made  in  different  Countries  upon  the 
same  day,  the  applicant  cannot  be  said  to 
have  exercised  an  election  to  obtain  any  one 
patent  before  obtaining  another.  Judgment 
appealed  from  (6  Ex.  C.  R.  357)  reversed. 
General  Engineering  Co.  v.  Dominion  Cotton 
Mills  Co.,  xxxi.,  75. 

Reversed  on  appeal  by  the  Privy  Council. 
See  11902]  A.  C.  570. 

See  also  the  amendment  to  the  Patent  Act 
by  statute  of  1903. 

13.  Patent  of  invention  —  Combination  of 
known  devices  —  Novelty  —  New  result — In- 
fringement.]— ^Action  for  damages  and  in- 
junction for  violation  of  patent  of  invention 
for  soldering  oval  cans  by  causing  them  to  re- 
volve with  regularity  and  to  be  evenly  dipped 
in  a   bed   of   solder.     The   defence   was   that 
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defendant  was  making  use  of  another  patent 
with  the  Consent  and  license  of  the  patentee 
and  that  the  machine  so  used  possessed  ad- 
vantages superior  to  the  plaintiff's  patent. 
The  Supreme  Ck>urt  affirmed  the  judgment  ap- 
pealed from  (7  B  .0.  Rep.  197)  which  grant- 
ed the  injunction  and  condemned  defendant 
for  nominal  damages.  Federation  Brand 
Salmon  Canning  Oo.  v.  Short,  xxxi.,  378. 

14.  Subject  of  patent  —  Knoton  proper- 
ties —  New  purpose  —  Cleaning  pickled  eggs 
— Novelty  —  Fatentahle  invention.] — The 
Supreme  Court  affirmed  the  judgment  appeal- 
ed from  (7  Ex.  C.  R.  198)  which  held,  (1) 
that  the  application  of  well  known  things  to 
a  new  analogous  use  is  not  properly  the  sub- 
ject of  a  patent,  and  (2)  that,  where  a  solu- 
tion of  hydro-chloric  acid  was  employed  to  re- 
move carbonate  deposits  on  pickled  eggs  and 
from  the  known  properties  of  the  acid  and  its 
use  for  analogous  purposes  this  could  be  ac- 
complished, the  purpose  being  new  and  de- 
fendants the  first  to  discover  and  use  the  pro- 
cess safely  and  with  advantage  in  the  pre- 
servation and  marketing  of  eggs,  that  as  there 
was  nothing  in  the  mode  of  employing  the 
solution  requiring  the  exercise  of  inventive 
faculties,  there  was  no  invention,  and  that  a 
patent  for  the  process  could  not  be  sustained. 
Wilson  V.  Meldrum,  7th  October,  1902. 

•  15.  Expiry  of  patent  of  invention — Manu- 
facture —  Extension  of  time  —  Acting  of- 
ficer.]— ^A  patent  of  invention  expires  in  two 
years  from  its  date  or  at  the  expiration  of  a 
lawful  extension  thereof  if  the  inventor  has 
not  commenced  and  continuously  carried  on 
its  construction  or  manufacture  in  Canada  so 
that  any  person  desiring  to  use  it  could  ob- 
tain it  or  cause  it  to  be  made. — ^A  patent  is 
not  kept  alive  after  the  two  years  have  ex- 
pired by  the  fact  that  the  patentee  was  al- 
ways ready  to  furnish  the  article  or  license 
the  use  of  it  to  any  i)erson  desiring  to  use  it 
if  he  has  not  commenced  to  manufacture  in 
Canada.  Barter  v.  Smith  (2  Ex.  C.  R.  455) 
overruled  on  this  point. — ^The  power  of  ex- 
tension beyond  the  two  years  given  to  the 
Commissioner  of  Patents  or  his  deputy  can 
only  be  exercised  once. — Quwre,  Can  it  be  ex- 
ercised by  an  acting-deputy  commissioner? 
Power  V.  Griffin,  xxxiii.,  39. 

See  amendment  to  Patent  Act  by  statute  of 
1903. 

16.  Patent  of  invention  —  Transfer  of  in- 
terest —  Promissory  note  given  for  considera- 
tion—BUls  of  Exchange  Act,  53  Vict.  c.  SS, 
9.  30,  s.-s.  4.  J — ^  promissory  note  given  for 
the  purchase  of  an  interest  in  a  patent  of  in- 
vention was  held  to  be  void  under  the  Bills  of 
Exchange  Act  because  the  words  *'  given  for  a 
patent  right "  were  not  written  across  its  face. 
Craig  v.  Samuel,  xxiv.,  278. 

And  see  Bills  and  Notes,  40. 

17.  Patent  of  invention  —  Manufacture  and 
sale  under — Failure  of  patent- — Chiarantee. — 

See  Guarantee,  2. 

18.  Statute,  construction  of  —  Patent  of 
invention  —  Expiration  of  foreign  patent  — 
"  The  Patent  Act^  R.  S.  C.  c.  61,  s.  8—55 
dc  56  Vict.  c.  24,  s.  1. 

See  Statute,  69. 


19.  Appeal  —  Jurisdiction  —  Amount  in 
oontroversy  —  Affidavits  —  ConfUoting  as  to 
€kmount  —  The  Ewohequer  Court  Acts — 50  d 
51  Vict.  c.  16,  ss.  51-53  iD.)—^4  d  55  Vict, 
c.  26,  s.  8— The  Patent  Act—R.  8.  C.  c.  61, 
s,  36. 

See  Appeal,  79. 


PATEBKITT. 

See  Ajjmentaby  Allowance. 
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See  Pledge. 


PAYMENT. 

1.  Debtor  and  creditor  —  Payment  hy 
debtor  —  Appropriation  —  Preference  —  R. 
S.  O.  {1887)  c.  124.)— A  trader  carrying  on 
business  in  two  establishments  mortgaged  both 
stocks  In  trade  to  B.  as  security  for  indorse- 
ments on  a  composition  with  his  creditors, 
and  for  advances  in  cash  and  goods  to  a  fixed 
amount.  The  composition  notes  were  made 
and  indorsed  by  B..  who  made  advances  to  an 
amount  considerably  over  that  stated  in  the 
mortgage.  A  few  months  afterwards  the  mort- 
gagor was  in  default  for  the  advances  and  a 
portion  of  overdue  notes,  and  there  were  some 
notes  not  matured,  and  B.  consented  to  the  sale 
of  one  of  the  mortgaged  stocks,  taking  tiie 
purchaser's  notes  in  payment,  applying  the 
amount  generally  in  payment  of  his  overdue 
debt,  part  of  which  was  unsecured.  A  few 
days  after  B.  seized  the  other  stock  of  goods 
covered  by  his  mortgage,  and  about  the  same 
time  the  sheriff  seized  tnem  under  execution, 
and  shortly  atter  the  mortgagor  assigned  for 
benefit  of  creditors.  An  interpleader  i^ 
sue  between  B.  and  the  execution  creditor 
resulted  in  favour  of  B.,  who  received,  out  of 
the  proceeds  of  the  sale  of  the  goods  under 
an  order  of  the  court,  the  balance  remaining 
due  on  his  mortgage.  See  Horsfall  v.  Boisseau 
(21  Ont.  App.  R.  663).  The  assignee  of  the 
mortgagor  then  brought  an  action  against  B. 
to  recover  the  amount  representing  the  unse- 
cured part  of  his  debt,  which  was  paid  by  the 
purchase  of  the  first  stock,  which  payment 
was  alleged  to  be  a  preference  to  B.  over  the 
other  creditors.  Held,  affirming  the  decision 
of  the  Court  of  Appeal,  that  there  was  no 
preference  to  B.  within  R.  S.  O.  (1887)  c. 
124,  s.  2;  that  his  position  was  the  same  as 
if  his  whole  debt  secured  and  unsecured  had 
been  overdue,  and  there  had  been  one  sale  of 
both  stocks  of  goods,  realizing  an  amount 
equal  to  such  debt,  in  which  case  he  could 
have  appropriated  a  portion  of  the  proceeds  to 
the  payment  of  his  secured  debi,  and  would 
have  had  the  benefit  of  the  law  of  set-off  as 
to  the  unsecured  debt,  under  s.  23  of  the 
Act;  and  that  the  only  remedy  of  the  mort- 
gagor or  his  assignee  was  by  redemption  be> 
fore  the  sale,  which  would  have  deprived  B. 
of  the  benefit  of  such  set-off.  Stephens  v. 
Boisseau,  xxvi.,  437. 

2.  Debtor  and  creditor  —  Appropriation  of 
payments  —  Error  in  appropriation  —  Arts. 
1160,  1161  C.  C] — ^A  bank  borrowed  from  the 
Dominion  Government  two  sums  of  $1(X),000 
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each  saving  deposit  receipts  respectively  num- 
bered 323  and  329.  Having  asked  for  a  fur- 
ther loan  of  a  like  amount  it  was  refused,  but 
afterwards  the  loan  was  made  on  the  guar- 
antee of  C.  one  of  the  directors  of  the 
bank,  who  became  personally  responsible  for 
re-payment,  and  the  receipt  for  such  last  loan, 
upon  the  guarantee,  was  numbered  246.  The 
Government  having  demanded  payment  of 
$50,000  on  account,  that  sum  was  transferred 
in  the  bank  books  to  the  general  account  of  the 
Government,  and  a  letter  from  the  president  to 
the  Finance  Department  stating  that  this  had 
been  done,  enclosed  another  receipt  numbered 
358  for  $50,000  on  special  deposit,  and  c<m- 
cluded :  "  Flease  return  deposit  receipt  No. 
323 — $100,000  now  in  your  possession."  Sub- 
sequently $50,000  more  was  paid  and  a  return 
of  receipt  No.  358  requested.  The  bank  hav- 
ing failed  the  Government  took  proceedings 
against  O.,  on  his  guarantee  for  the  last  loan 
made  to  recover  the  balance  after  crediting 
said  payments  and  dividends  received.  The 
defence  to  these  proceedings  was  that  it  had 
been  agreed  between  the  bank  and  O.  that  any 
payments  made  on  account  of  the  borrowed 
money  should  be  first  applied  to  the  guarantee 
loan  and  that  the  president  had  instructed  the 
accountant  so  lo  apply  the  two  sums  of  $50,- 
000  paid,  but  he  had  omitted  to  do  so.  The 
trial  judge  gave  effect  to  this  objection  and 
dismissed  the  information  of  the  Grown. — 
Held,  reversing  the  judgment  appealed  from 
(6  Ex.  G.  R.421),  Taschereau  and  Girouard. 
JJ.,  dissenting,  that  as  the  evidence  shewed 
that  the  president  knew  what  the  accountant 
had  done  and  did  not  repudiate  it,  and  as  the 
acft  was  for  the  benefit  of  the  bank,  tfie  latter 
was  bound  by  it ;  that  the  act  of  the  Govern- 
ment in  immediately  returning  the  specific  de- 
posit receipts  when  the  payments  were  made 
was  a  sufficient  act  of  appropriation  by  the 
creditor  within  art.  1160  C.  C.,  no  appropria- 
tion at  all  having  been  made  by  the  debtor  on 
the  hypothesis  of  error;  and  if  this  were  not 
so  the  bank  could  not  now  annul  the  imputa- 
tion made  by  the  accountant  unless  the  Gov- 
ernment could  be  restored  to  the  position  it 
would  have  been  in  if  no  imputation  at  all 
had  been  made,  which  was  impossible,  as  the 
Government  would  then  have  had  an  option 
whidi  could  not  now  be  exercised.  The 
Queen  v.  OgUvie,  xxix.,  299. 

3.  Money  paid — Voluntary  payment — Insol- 
vency of  debtor  —  Action  hy  assignee  — 
Status.] — S.,  a  trader,  in  August.  1899,  pro- 
cured the  consent  in  writing  of  his  creditors 
to  payment  of  his  debts  then  due  and  matur- 
ing by  notes  at  different  dates  extending  to 
the  following  March.  V.,  one  of  the  creditors, 
insisted  on  more  prompt  payment  of  part  of 
his  claims  and  took  from  S.  notes  aggregating 
in  amount  $708,  all  payable  in  September, 
which  S.  agreed  in  writing  to  pay  at  maturity, 
and  did  pay.  In  November,  1899,  S.  assigned 
for  benefit  of  his  creditors  when  the  arrange- 
ment between  him  and  V.  first  became  known 
and  the  assignee  and  other  creditors  brought 
an  action  to  recover  the  said  sum  of  $708  from 
V.  as  part  of  the  insolvent  estate.  Held,  af- 
firming the  judgment  of  the  Court  of  Appeal 
(3  Ont.  L,  R.  5),  and  that  at  the  trial  (32  O. 
R.  216).  that  S.  having  paid  the  notes  volun- 
tarily without  oppression  or  coercion  could 
not  himself  have  recovered  back  the  amount 
and  his  assignee  was  in  no  better  position. 
Held,  per  Taschereau,  J.  As  anything  re- 
coverea  by  the  assignee  would  be  for  the  bene- 
fit of  his  co-plaintiffs  only  who  would  thus  re- 


ceive what  would  have  been  an  unjust  pre- 
ference if  stipulated  for  by  the  agreement  for 
extension  tiie  plaintiffs  had  no  locus  standi  in 
ourid.     Langley  v.  Van  Allen^  xxxii.,  174. 

4.  Mining  regulations  — '  Dominion  Lands 
Act — Payment  of  royalties  —  Voluntary  pay- 
ment.'\  —  Where  mining  regulations  provided 
that  failure  to  pay  royalties  would  forfeit  the 
claim,  and  a  notice  to  that  effect  was  posted 
on  the  daim  and  served  on  the  licensee,  pay- 
ment by  the  latter  under  protest  was  not  a 
voluntary  payment.  2' he  King  v.  Chapjoelle; 
The  King  v.  Carmack;  The  King  v.  Tweed 
d  Woog,  xxxii..  586. 

5.  Appropriation — Settlement  of  accounts — 
Omission  of  overdue  note. 

See  Limitation  of  Actions,  2. 

6.  Duress — Illegal  taw — Protest  —  Payment 
to  avoid  execution — Subsequent  proceedings  to 
quash — Estoppd — Waiver, 

!  See  Assessment  and  Taxes,  8. 

I  7.  Purchase  of  land — Note  given  to  agent — 

1  Sale,  under  powers — Giving  credit — Power  of 

I  attorney, 

!  See  Principal  and  Agent,  5. 

8.  Partnership  debts — Dissolution  of  firm — 
Dealings  with  partner  continuing  business — 
Settlement  of  old  liabilities — Appropriation  of 
payments. 

See  Pabtnebship,  38. 

9.  Sale  of  timber  limits — Bonus  on  transfer 
— Statement  of  account  —  Payment  to.  Com- 
missioner of  Crown  Lands. 

See  Sale.  75. 

10.  Appropriation  of  payments — Imputation 
of  payment — Reference  to  take  account. 

See  Principal  and  Surety,  2.  • 

11.  Suretyship  —  Continuing  security — Im- 
putation of  payments — Reference  to  take  ao- 
count. 

See  Principal  and  Surety,  2. 

12.  Appropriation  in  proportionate  ratio — 
Vendor  and  purchaser — Agreement  for  sale  of 
land  —  Assignment  —  Terms  of  agreement — 
Giving  time  —  Depriving  surety  of  rights — 
Secret  dealings — Release  of  lands — Arrears  of 
interest — Novation — Discharge  of  surety. 

See  Principal  and  Surety,  4. 

13.  Debtor  and  creditor — Security  for  debt 
— Security  realized  by  creditor  —  Appropria- 
tion of  proceeds — Res  judicata. 

See  Banks  and  Banking,  19. 

14.  Mines  and  minerals  —  Lease  of  mining 
areas — Rental  agreement — R.  S.  N.  S.  {5  ser.) 
c.  1—52  Vict.  c.  23  iN.8.) 

See  Lease,  19. 


I  15.  Sale — Donation  in  form  of — Mortal  Ul- 

I  ness  of  donor — Nullity — Dation  en  paiement 

I  —Arts,  762,  989  C,  C, 

I  See  Sale,  86. 
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16.  Action — Condiciio  indehiti  —  RSpitition 
de  Vindu — Evidence — Fictitioun  claims — ifw- 
repreeentaiion — Onus  prohandi — Railway  auh- 
aidies  —  Insolvent  company  —  Payment  of 
claims  hy  the  Crown  —  Transfer  hy  payee — 
Art,  1090  0,  C.Sk  Vict.  c.  88  {Que.) 

See  Acnoji,  14. 

17.  Municipal  corporation — Railways — Tooj- 
ation  —  By-laws  —  Construction  of  statute — 
Voluntary  payment  —  Action  en  rSpStition — 
29  Vict,  c.  57,  s,  21  (Can,)— 29  d  SO  Vict.  c. 
57   (Can,) 

See  Assessment  and  Taxes,  14. 

18.  Contract — Lew  loci — Lea  fori — Fire  in- 
surance —  Principal  and  agent — Payment  of 
premium  —  Intervm  receipt  —  Repudiation  of 
acts  of  suh-agent. 

See  Insurance,  Fire,  1. 

19.  Joint  stock  company  —  Payment  for 
shares — Equivalent  for  cash — Written  agree- 
ment— Winding  up. 

See  CJoMPANT  Law,  45. 

20.  Life  insurance  —  Condition  of  policy — 
Payment  of  first  premium — Delivery  of  policy 
—Art,  12SS  C,  0. 

See  Insurance,  Life,  32. 

21.  Customs  duties — Lex  fori — Lew  loci — 
Interest  on  duties  improperly  levied — Mistake 
of  law  —  Repetition  —  Presumption  of  good 
faith— Arts,  lOkl,  10^9  C,  C. 

See  Customs  Duties,  5. 

22.  Debtor  and  creditor — Accord  and  satis- 
faction— Mistake — Principal  and  agent. 

See  Mistake,  7. 


PENAI.TT. 

Statutory  prohibition  —  Penal  statute — 
Wholesale  purchase  —  Guarantee  —  Validity 
of  contract — Forfeiture  —  Nova  Scotia  Liquor 
License  Act — Practice. 

See  Statute,  37. 


PENSION  AI.IMENTAIRE. 

See  Alimentabt  Allowance. 


PENSION   DE  RETRAITE. 

Commutation — Transfer  or  Cession — R.  S. 
Q.  arts.  61S  to  691.] — ^D.  a  retired  employee 
of  the  Government  of  Quebec  in  receipt  of  a 
pension  under  arts.  676,  677  R.  S.  Q.,  sur- 
rendered his  pension  for  a  lump  sum,  and  sub- 
sequently he  and  his  wife  brought  action  to 
have  it  revived  and  the  surrender  cancelled. 
By  art.  690  R.  S.  Q.,  pensions  are  not  trans- 
ferable nor  subject  to  seizure,  and  by  art*.  683, 
the  wife  of  D.  on  his  death,  would  have  been 
entitled  to  an  allowance  equal  to  one-half  of 
his  pension. — Held,  reversing  the  decision  ap- 
pealed from  (Q.  R.  4  S.  C.  426),  Strong,  O.J., 
and  Sedge  wick,  J.,  dissenting,  that  D.  after 
his  retirement  was  not  a  permanent  official  of 
the  Government  of  Quebec,  and  the  transac- 
tion was  not  therefore,  a  resignation  by  him 


of  office  and  a  return  by  the  Government,  un- 
der art.  688  R.  S.  Q.,  of  the  amount  contri- 
buted by  him  to  the  pension  fund,  that  the 
policy  of  the  legislation  in  arts.  685,  690  R.  S. 
Q.  is  to  make  the  right  of  a  retired  official  to 
his  pension  inalienable  even  to  the  Govern- 
ment; that  D.'s  wife  had  a  vested  interest 
jointly  with  him  during  his  life  in  the  pension 
and  could  maintain  procfeedings  to  conserve  it ; 
and  therefore  that  the  surrender  of  the  j;>en- 
sion  should  be  cancelled.  Dionne  v.  The 
Queen,  xxiv.,  451. 

And  see  Civil  Service. 


PEBEHPTION  D'INSTANCE. 

Abatement  of  action — Retrospective  legisla- 
tionr-^Arts.  1  and  279  C.  P.  Q.—Art.  454  C. 
C.  P.] — When  the  period  of  peremption  com- 
menced after  the  promulgation  of  the  new 
Code  of  Procedure  of  the  Province  of  Quebec 
the  exceptions  declared  by  the  fourth  para- 
graph of  its  first  article  do  not  prevent  the 
peremption  of  a  suit  pending  at  the  time  it 
came  into  force  under  the  limitation  provided 
by  art.  279.  Cooke  v.  MUlar  (3  R.  L.  446; 
4  R.  L.  240)  referred  to.  Schwob  v.  Town  of 
Famham,  xxxi.,  471. 


PEBII.S  OF  THE  S±AS. 

See  Insurance,  Marine. 


PERJURY. 

Criminal  law  —  Judicial  proceeding  —  De 
facto  tribunal  —  Misleading  justice — Jurisdic- 
tion— Construction  of  statute — R.  S.  Q.  arts, 
5551^  5561  —  Criminal  Code,  s.  U5.]  —  The 
hearing  of  a  charge  by  a  magistrate  assuming 
to  act  as  a  Justice  of  the  Peace  having 
authority  to  hear  it,  is  a  judicial  proceeding 
within  the  meaning  of  s.  145  of  the  Criminal 
Code  and  a  person  swearing  falsely  upon  sudi 
hearing  may  be  properly  convicted  of  perjury, 
notwithstanding  that  the  magistrate  bad  no 
jurisdiction  over  the  subject  matter  of  the 
complaint.  Judgment  appealed  from  (Q.  R. 
11  K.  B.  477)  affirmed,  the  Chief  Justice  and 
Mills,  J.,  dissenting.  Drew  v.  The  King, 
xxxiii.,  228. 

And  see  Criminaz.  Law. 


PETITION  OF  RIGHT, 


time  limit — For- 


of  t\ 
1020,    1209,   1220    O. 


1.  Appeal — Expiration  of 
\  feiture — Waiver — Arts. 

I  P,  Q.l— Art.  1220  C.  P.  Q.  applies  to  appeals 
I  in  cases  of  petition  of  right  in  the  Province 
I  of  Quebec.     Lord  v.  The  Queen,  xxxi.,  165. 

<  2.  Agreement  for  continuous^  possession  of 
Government  railway — Breach  of  assertion  of 
supposed  rights — Joint  misfeasance  —  Reduc- 
tion of  damages — St  Vict.  c.  16  (D.) 

See  Tort,  1. 

I       3.  Suit    against    Crown  —  46   Viet,   e,   27 
(Que.) — Appeal  to  Supreme  Court  of  Canodm. 
See  Appeal,  384. 
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4.  Remedy  against  Crown — Tttle  to  land — 
Re-vesting  of  lands  not  use  for  canal  purposes 
— Statute  of  Limitations — Petition  of  Right 
Act, 

See  RiDEAU  Canal  Lands,  2. 

5.  Contract  for  puhlio  work  —  Extras — 
Final  certificate — Pleading, 

See  CoNTBACT,  61. 

6.  Railway  subsidy  —  Application — Discre- 
tion of  Crown — l^rust. 

See  CoNSTiTUTXONAL  Law,  55. 

7.  Constitutional  law — Powers  of  eweoutive 
councillors — "  Letter  of  credit  " — OUigations 
binding  on  provincial  legislatures  —  Govern- 
ment expenditures  —  Negotiable  instrument — 
"  BiUs  of  Exchange  Act,"  1890—''  The  Bank 
Act;*  R.  S.  C,  c.  120. 

See  Constitutional  Law,  26. 

8.  B.  N.  A,  Act,  1861,  s.  Ill— Deferred  lia- 
bility of  Province   of  Canada,  8   Vict,   c,  90 


(Can.) — Arbitration  and  award 
precedent — Remedial  process. 

See  Statute,  154. 


Condition 


PETITORY  ACTION. 

See  Action — Title  to  Land. 


PHARMACY. 

1.  Quebec  Pharmacy  Act,  48  Vict.  c.  S6,  s.  8 
— Partner* Wp.]— 48  Vict.  c.  36,  s.  8  (Que.), 
which  provides  that  all  persons  who,  during 
five  years  before  the  coming  into  force  of  the 

''Act,  were  practising  as  chemists  and  druggists 
in  partnership  with  any  other  person  so  prac- 
tising, are  entitled  to  be  registered  as  licenti- 
ates of  pharmacy,  applies  to  a  person  who  had, 
during  more  than  five  years  before  the  coming 
into  force  of  the  Acft,  practised  as  chemist  and 
druggist  in  partnership  with  his  brother  and 
in  his  brother's  name,  and  that  he  was  entitled 
under  that  section  to  be  registered  as  licentiate 
of  a  pharmacy.  Judsrment  appealed  from  (M. 
li.  R.  2  Q.  B.  362)  affirmed.  U Association 
Pharmaceutique  de  la  Province  de  Quebec  v. 
Brunet,  xiv.,  738. 

2.  Unlicensed  sale  of  drugs — Second  offence 
— **  Quebec  Pharmacy  Act " — Suit  for  joint 
penalties. 

See  Statute,  36. 


2.  Subdivision  of  lands  —  Registration  of 
plan — Grant  by  specific  description — Evidence 
to  explain  plan — Boundaries. 

See  Title  to  Land,  129. 

3.  Sale  of  land — Lanes  on  sale  plan — Lease 
by  new  plan  with  lane  closed — Estoppel. 

See  Title  to  Land,  33. 

4.  Expropriation  of  land — Tenants  in  com- 
mon— Propriitaires  par  indivis — Construction 
of  agreement  —  Misdescription  —  Plans  and 
books  of  reference — Surveys — Registry  laws — 
Satisfaction  of  condition  as  to  indemnity. 

I  See  Railways,  32. 

6.  Cadastre  —  Variation  of  description  of 
lands — Possession  beyond  boundaries  in  deedr--- 
Noiice  by  registration — Bona  fides — Prescript 
tion. 

See  Title  to  Land,  87. 

6.  Plan  of  subdivision — Title  to  land — Legal 
warranty — Description — Change  in  street  line 
— Accession — Troubles  de  droit — Eviction. 

See  Title  to  Land,  126. 

7.  Mines  and  minerals  —  Adverse  claim  — 
Form  of  plan  —  Right  of  action  —  Condition 
precedent — Necessity  of  actual  survey — R.  S. 
B.  C.  {1897)  c.  1S5,  s.  Sl—R.  S.  B.  C.  (1897) 
c.  S,  8.  16. 

See  Mines  and  Minerals,  15. 

8.  Contract  for  construction  of  works — 
Specifications — *^From"  and  ''to"  streets — 
Reference  to  plan  annexed — Construction  of 
deed—Mistake — Costs. 

See  Contract,  179. 


PHOSPHATE. 

Condition  of  marine  policy  —  Overloading 
icith  "  stone  or  ores." 

See  Insurance,  Marine,  15. 

And  see  Boundary — Mines  and  Minerals — 
Title  to  Lands. 


PI.AN8. 

1.  Reference  in  deed  —  Re-subdivision — 
Courses  and  distances — Computed  area — Evi- 
dence of  boundaries. 

See  Boundary,  1,  3,  5,  7 — Survey,  2 — Title 
TO  Lands,  87,  101,  129,  135. 


PliEADlNG. 

1.  Statement  of  Claim  or  Demand,  1-18. 

2.  Defence,  Exceptions,  Oppositions,  &0.,. 

19-65. 

3.  Set-off,  Counterclaim,  Incidental  De- 

mand, 66  69. 

4.  Amendments,  70-79. 

5.  Pleadings  Generally,  80-92. 


1.  Statement  of  Claim  or  Demand. 

1.  Statement  of  daim — Exchequer  Court — In- 
sufficiency— Appeal  from  order  in  chambers.] 
— A  statement  of  claim  was  filed  by  the  At- 
torney-General for  Ontario  in  the  Exchequer 
Court  of  Canada,  praying  ''that  it  may  be 
declared  that  the  personal  property  of  persons 
domiciled  within  Ontario,  dying  intestate  and 
leaving  no  next  of  kin  or  other  persons  en- 
titled thereto  other  than  Her  Majesty,  belongs 
to  the  province  or  to  Her  Majesty  in  trust  for 
the  province."  The  Attorney-General  for  Can- 
ada in  answer  prayed  that  **  it  be  declared  the 
personal  property  of  persons  who  have  died 
intestate  in  Ontario  since  confederation,  leav- 
ing no  next  of  kin  or  other  person  entitled 
thereto  except  Her  Majesty,  belongs  to  the 
Dominion  of  Canada,  or  to  Her  Majesty  in 
trust  for  the  Dominion  of  Canada." — No  re- 
ply was  filed,  and  on  an  application  in  cham- 
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bers  for  sammoDs  for  order  to  fix  time  and 
place  of  trial  or  hearing,  the  summons  was 
discharged  bj  Gwynne,  J.,  on  the  ground  that 
the  case  did  not  present  a  proper  case  for  the 
decision  of  the  coort.  Motion  was  then  made 
before  the  Exchequer  Court  (Ritchie,  C^.), 
b/  way  of  appeal,  for  an  order  to  fix  the 
time  and  place  of  trial,  which  was  dismissed 
with  costs,  on  the  ground  that  he  was  not  pre- 
pared to  interfere  with  the  order  of  another 
judge  of  the  same  court. — On  appeal  to  the 
full  court.  Held,  affirming  the  decisions  ap- 
pealed from,  that  the  pleadings  did  not  disclose 
any  matter  in  controversy  in  reference  to 
which  the  court  could  be  properly  asked  to 
adjudge,  or  which  a  judgment  of  the  court 
could  affect.  Attorney-General  of  Ontario  v. 
Attomey-Qeneral  of  Canada,  xiv.,  736. 

2.  lAM — Special  damage* — General  daim — 
Verbal  slander — Particulars — Losb  of  custom 
— Evidence.^ — By  g.  11  of  the  Libel  Act  of 
Manitoba,  50  Vict.  c.  22,  actual  malice  or 
culpable  negligence  must  be  proved  in  an  ac- 
tion for  libel  unless  special  damages  are 
claimed.  Held,  affirming  the  judgment  ap- 
pealed from  (6  Man.  L.  B.  578),  that  a  general 
allegation  of  damages  by  loss  of  custom  is  not 
a  claim  for  special  damages  under  that  section. 
Per  Strong,  J.,  where  special  damages  are 
sought  to  be  recovered  in  an  action  of  libel, 
or  tor  verbal  KJander  where  the  words  are 
actionable  per  se,  such  special  damage  must  be 
alleged  and  pleaded  with  particularity,  and  in 
case  of  special  damage  by  reason  of  loss  of 
custom  the  names  of  the  customers  must  be 
given  or  otherwise  evidence  of  the  special  dam- 
age is  inadmissible.  Ashdoum  v.  Manitoha 
*•  Free  Press  "  Co.,  xx.,  43. 

3.  Injunction  obtained  maliciouslu — Disso- 
lution— Non-pros. — Loss  of  trade — Statement 
of  claim — Suggestio  falsi  —  Suppressio  veri 
— Discretion — DcmurrerJ]  —  Action  for  mali- 
ciously obtaining  an  ex  parte  injunction 
order  from  a  judge,  whereby  the  plain- 
tiff was  restrained  from  disposing  of  lum- 
ber and  sustained  damage.  It  was  alleged 
that  plaintiff  was  possessed  as  of  his  own 
property  of  lumber,  the  defendants  malici- 
ously and  without  reasonable  or  probable 
cause,  and  without  any  notice  to  plaintiff, 
made  an  ex  parte  application  for  an  injunc- 
tion in  a  suit  commenced  by  them  in  whidi 
defendants  were  plaintiffs  and  the  plaintiff 
with  Qthers  defendants,  and  procured  an  ex 
parte  order  of  injunction  and  caused  it  to  be 
served  on  plaintiff ;  that  plaintiff  appeared  and 
put  in  his  auNwor,  but  defendants  did  not  fur- 
ther prosecute  their  suit,  which  was  dismissed 
with  costs  and  the  injunction  became  of  no 
further  effect ;  that  by  reason  of  obtaining  and 
service  on  plaintiff  of  said  order  he  was  hin- 
dered and  prevented  from  manufacturing  said 
lumber  for  a  long  space  of  time  whereby  said 
lumber  was  greatly  injured  and  part  thereof 
lost  and  the  plaintiff  lost  large  gains.  A  de- 
murrer was  sustained. — Held  affirming  the 
judgment  appealed  from  (18  In.  B.  Kep.  4C9), 
that  the  declaration  disclosed  no  cause  of  ac- 
tion.—By  K.  S.  N.  B.  vol.  2  (1854)  c.  18, 
8.  G,  (C.  S.  N.  B.  [1877]  c.  49,  s.  24),  such 
an  order  is  granted  on  a  sworn  bill,  or  on  the 
bill  and  an  affidavit,  and  may  be  granted  ex 
parte,  subject  to  be  dissolved  on  sufficient 
ground  shewn  by  affidavit  on  the  part  of  de- 
fendant. Here  there  was  no  allegation  that 
the  injunction  was  dissolved,  or  that  any  ap- 
plication was  made  for  its  dissolution,  or  that 
the  order  was  obtained  by  any  suggestio  falsi. 


or  suppressio  veri  on  the  part  ci  plaintiff,  and 
for  aught  that  appeared  in  the  declaration,  the 
judge  exercised  a  sound  discretion  in  granting 
the  order.  Collins  t.  Everitt,  Case.  Dig.  (2 
ed.)  210.  .  -*    ^ 

4.  MaHcioms  proeeedinas  im  imsoivemep — De- 
claration— Demurrers — Final  judgment — Tres- 
pass— Order  for  payment  of  part  of  verdict  as 
condition  of  stay  of  execution — Practice.] — In 
an  action  for  malicious  proceedings  in  insol- 
vency the  declaration  contained  eight  counts : 
— 1.  For  falsely,  maliciously,  and  without  rea- 
sonable or  probable  cause,  on  18th  April,  1879, 
issuing  a  writ  of  attachment  under  the  Insol- 
vent Act  of  1875.  &c.  against  plaintiff,  then  a 
trader,  Ac.,  residing  and  carrying  on  business 
in  Cariboo,  and  serving,  publishing  and  exe- 
cuting the  same,  causing  plaintiff's  property 
to  be  taken  from  him ;  but  that  on  petition  by 
the  plaintiff  praying  that  the  writ  and  the 
attachment  made  thereunder  might  be  set 
aside,  the  court  ordered  that  the  proceedings 
on  the  writ  and  procedure  thereon  should  be 
ended  and  determined  upon  judgment  setting 
them  aside  on  appeal,  and  by  reason  of 
the  premises,  plaintiff  was  put  to  expense, 
inconvenience,  anxiety,  pain  and  distress 
of  body  and  mind,  and  was  prevented 
from  transacting  business,  collecting  debts, 
and  lost  many  debts,  &c.,  &c.,  and  was  in- 
jured in  credit  and  business,  &c.,  &c. — 2.  Set- 
ting out  proceedings  same  as  the  first  count: 
And  afterwards  the  judge,  on  8th  May,  1880, 
set  aside  and  annulled  the  attachment,  and 
defendants  appealed  and  set  down  the  appeal 
for  hearing  but  did  not  proceed  with  their  ap- 
peal and,  on  application  of  plaintiff,  it  was 
ordered  that  the  record  be  returned,  and  con 
demned  defendants  to  pay  costs  (the  alleged 
expenses,  &c.) — 3.  Alleging  the  proceedings  as 
in  first  count : — And  detendants  maliciously 
appeared  before  the  judge,  and  opposed  the 
petition  to  set  aside  the  writ  and  caused  the 
judge  to  decline  to  hear  or  adjudicate  upon 
the  petition.  That  defendants  maliciously 
opposed  an  application  to  shew  cause,  &c.,  and 
thereupon  the  County  Court  Judge  was  order- 
ed to  proceed  to  hear  and  adjudicate  upon  the 
petition.  And  defendants  maliciously,  &c.,  ap- 
pealed, but  the  Supreme  Court  confirmed  the 
order  and  dismissed  the  appeal.  That  after- 
wards when  the  petition  came  before  the 
County  CJourt  Judge  for  hearing,  defendants 
again  maliciously,  &c.,  opposed  it,  and  caused 
the  judge  to  dismiss  it  with  costs  and  direct 
proceedings  in  insolvency  to  go  on.  That 
plaintiff  appealed  and  defendants  again  malici- 
ously, &c.,  opposed  the  appeal,  but  the  Su- 
preme Court  set  aside  the  decision  of  the 
County  (joiirt  Judge.'  ♦  ((Conclusion  as  in 
first  count.) — 4.  (Same  as  3rd  to  asterisk.) 
"  And  thereupon  plaintiff  applied  to  said  Coun- 
ty (Jourt  Judge  in  pursuance  of  said  petition 
to  set  aside,  &c.,  and  defendants  again  malici- 
ously, &c.,  opposed  such  application,  but  the 
County  Court  Judge  .  .  .  made  an  order 
annulling  the  writ  and  attachment,  and  de- 
fendants maliciously,  &c.,  appealed  ...  to 
the  Supreme  Court,  and  .  .  .  caused  the 
appeal  to  be  set  down  for  hearing  on  14th 
June,  1880.  That  on  14th  June,  1880,  it  was 
considered  by  the  Supreme  Court,  that  the  de- 
fendants had  not  proceeded  with  the  appeal 
according  to  law  or  the  rules  of  practice,  and 
on  application  of  plaintiff  .  .  .  ordered 
that  the  record  (if  any)  be  returned,  &c." 
(Conclusion  is  in  the  other  counts.) — 5.  "And 
plaintiff  also  sues  defendants  for  that,  after 
issuing  writ  of  attachment  as  in  3rd  count 
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mentioned,  defendants  maliciously,  &c.,  advis- 
ed and  procured  alleged  creditors  to  prove  al- 
leged claims  .  .  .  and  procured  such  credi- 
tors to  support  the  attachment,  and  said  writ 
was  determined  as  in  3rd  count  mentioned, 
and  by  reason  of  the  premises  the  said  writ 
remained  in  force  for  a  longer  time  than 
otherwise  it  would,  and  the  plaintiff  was  put 
to  expense,  inconvenience,  anxiety,  &a  (Con- 
clusion as  in  other  counts.) — 0.  Same  as  5th 
except  that  it  referred  to  the  issuing  and 
determination  of  the  writ  "as  in  the  fourth 
count  mentioned."  —  7.  **  And  plaintiff  also 
sues  defendants  for  that  at  the  time  of  the 
grievance  hereinafter  mentioned  plaintiff  was 
a  trader,  &c.,  in  Cariboo,  and  defendants  ma- 
liciously, &c..  Caused  and  procured  plaintiff's 
houses,  at  Cariboo,  to  be  entered  and  plaintiff 
to  be  dispossessed  thereof  for  a  long  time,  and 
his  goods  and  chattels,  mines  and  books  of 
account  to  be  seized  and  taken  from  him,  and 
plaintiff  to  be  deprived  of  the  use  and  enjoy- 
ment of  the  same  respectively  for  a  long  time, 
and  by  reason  of  the  premises  plaintiff  was 
put  to  expense,  inconvenience,  &c.  (as  before.) 
.  .  .  — '*8.  And  plaintiff  also  sues  defend- 
ants for  that  defendcmts  with  force  and  arms 
broke  and  entered  plaintiff's  houses  and  mines 
at  Cariboo,  dispossessed  plaintiff  thereof  re- 
spectively, and  remained  tbei'ein  ai\d  in  posses- 
sion thereof  respectively  for  a  long  time,  .  . 
and  also  seized  and  took  and  detained  all  his 
books  of  accfounts,  goods,  chattels  and  effects, 
consisting  principally  of  merchandise  and  fur- 
niture, whereby  plaintiff  lost  and  was  de 
prived  of  the  use  of  the  said  houses,  goods, 
mines,  chattels  and  effects  and  thereby  the 
same  were  greatly  damaged,  and  divers 
of  book  debts  lost."  —  *'And  the  plaintiff 
claimed  ^30,(X)0."— Pleas,  **not  guilty,"  tra- 
verse of  allegations  In  the  several  counts,  and, 
as  to  7th  and  8th  counts  justifying  under  the 
writ  of  attachment.  Defendants  also  de- 
murred to  all  the  counts,  except  7th  and  8th. 
The  jury  returned :  '*  we  find  a  verdict  for  the 
plaintiff  and  award  him  no  damages  before  the 
lUth  of  May,  1879.  Subsequent  to  that  date 
we  award  him  $5,000."  The  demurrers  were 
overruled  and  on  the  same  day  plaintiff  moved 
for  judgment  on  the  verdict,  which  was  or- 
dered for  $5,000  with  cfosts.  On  11th  July, 
1881,  the  Chief  Justice  granted  defendants  a 
stay  of  execution  until  the  cause  could  be  re 
heard  before  the  full  court,  on  condition  of 
payment  of  $1,000  and  taxed  costs  to  the 
plaintiff. — An  appeal  to  the  Supreme  Court 
of  Canada  was  confined  to  the  judgment  on  the 
demurrers,  and  there  was  no  appeal  from  the 
judgment  ordered  to  be  entered  on  the  verdict. 
Heldy  that  defendants  were  entitled  to  judg- 
ment both  on  the  demurrers  and  on  the  facts. 
That  the  3rd,  4th,  5th  and  6th  counts  of  the 
declaration  were  admittedly  bad,  and  the  1st 
and  2nd  counts  were  also  bad.  It  was  not 
alleged  that  defendants  procfured  the  writ  of 
attachment  to  issue  by  any  false  statement, 
there  was  no  allegation  that  defendants  were 
not  creditors  of  plaintiff,  or  that  he  had  not 
failed  to  meet  his  engagements  as  they  became 
due,  or  that  he  was  not  liable  to  be  put  into 
insolvency.  That  as  to  the  7th  and  8th  counts, 
the  jury  having  confined  the  damages  to  acts 
done  subsequently  to  16th  May,  1879,  and  de- 
fendants by  their  plea  to  these  counts  justify- 
ing under  the  writ  of  attachment,  and  the 
acts  complained  of  having  been  committed  on 
the  3rd  May,  1879,  under  the  writ  while  in 
force,  the  finding,  whiclh  was  a  general  one, 
was  in  effect  a  finding  in  favour  of  the  defend- 
ants upon  the  issue  joined  on  the  plea  to  the 


said  counts.  That  plaintiff  should  be  ordered 
to  re-pay  to  defendants  $1,000  paid  by  them 
under  the  order  of  11th  July,  1881,  there  be- 
ing nothing  in  the  law  to  justify  the  court 
below  in  ordering  such  a  payment. — ^Appeal 
allowed  with  costs  in  both  courts;  judgment 
on  the  demurrers  overruled  and  demurrers  al- 
lowed ;  judgment  ordered  to  be  entered  for  de- 
fendants upon  demurrers  and  upon  the  7th  and 
8th  counts ;  the  order  of  11th  July,  1881,  set 
aside:  and  plaintiff  ordered  to  re-pay  $1,000 
with  interest  at  6  %  from  that  day,  together 
with  the  sum  paid  for  costs  of  suit  under  that 
order.  Bank  of  B,  N.  A.  v.  Walker,  Cass. 
Dig.  (2  ed.)  214. 

5.  /Status  of  plaintiff — Special  denial — Art, 
lU  C.  G.  P.] — The  quality  assumed  by  the 
plaintiff  in  the  writ  and  declaration  is  con- 
sidered admitted  unless  it  be  specially  denied 
by  the  defendant.  (Judgment  appealed  from, 
Q.  R.  1  Q.  B.  144,  affirmed.)  Martindale  v. 
FovserB,  xxiii.,  597. 

6.  RaUway  company — Carriers — Gonnectinff 
lines — Special  contract — Loss  hy  fire — Negli- 
gence.]— In  a  statement  of  claim,  to  anticipate 
and  reply  to  matters  of  defence  is  a  highly 
improper  practice.  Lake  Erie  and  Detroit 
River  Ry.  Co.  v.  Salesj  xxvi.,  663. 

7.  Action — Condition  precedent — Allegation 
of  performance.] — Under  the  Ontario  Judica- 
ture Act  the  performance  of  conditions  prece- 
dent must  still  be  alleged  and  proved  by  the 
plaintiff.    Home  Life  Ass*n  v.  Randall,  xxx., 

8.  Action  on  foreign  judgment  —  Original 
consideration  —  Ontario  Judicature  Act  — 
Counts  in  declaration.] — Under  Ont.  Jud.  Act, 
as  before  it,  the  declaration  in  an  action  on  a 
foreign  judgment  may  include  counts  claim- 

1  ing  to   recover  on  the  original  Consideration. 
I  — Judgment  appealed  from   {Bughee  v.  Cler- 
gue,  27  Ont.  App.  K.  96)  affirmed.     Clergue 
I  V.  Uumphrey,  xxxi.,  66. 

9.  Admissions  in  declaration  —  Agreement 
as  to  evidence — Estoppel.] — In  one  count  of 
his  declaration  plaintiff  admitted  a  breach  of 
said  condition  but  alleged  that  it  was  waived ; 
on  the  trial  counsel  agreed  that  the  facts 
proved   in   the   case   against   the   Commercial 

•  Union  Insurance  Company  should  be  taken  as 
I  proved  in  the  present  case.  These  facts  shew- 
!  ed,  as  held  by  the  decision  in  the  previous 
I  case,  that  there  was  no  breach.  Held,  that 
I  the  agreement  at  the  trial  prevented  the  pre- 
I  sent  appellant  company  from  claiming  that 
'  respondent  was   estopped   from   denying   that 

there  had  been  a  violation  of  the  condition. 

Western  Assur.  Co.  v.  Temple,  xxxi.,  373. 

10.  Controverted  election  —  Form  of  peti- 
tion —  Jurat  —  Preliminary  objections.] — 
The  jurat  of  the  affidavit  accompanying  the 
petition  was  subscribed  "Grignon  &  Fortier, 
Protonotaire  de  la  Cour  Sup6rieure  dans  et 
poiir  le  District  de  Terrebonne."  —  Per 
G Wynne,  J.  An  objection  to  the  regularity 
of  the  subscription  to  the  jurat  does  not  con- 
stitute proper  matter  to  be  inquired  into  by 
way  of  preliminary  objection  to  the  petition. 
7Vo  Mjountainn  Election  Case;  Eihier  v.  Le- 
gault,  xxxi.,  437. 

11.  Voluntary  assignment  —  Form  of  ac- 
tion —  Setting  aside  deed. 

See  Assignments,  1. 
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12.  Practice  in  Nova  Scotia  —  Improper 
joinder  —  Co-plaintiffs  —  Abatement — Amend- 
ment of  record. 

See  Husband  and  Wife,  2. 

13.  Proceedings  in  foreign  tribunal  —  List 
of  contributories—^^alls  on  past  members  of 
company — Action  thereon — Demurrer. 

See  Winding-up  Act.  11. 

14.  Petition  of  right  —  Statement  of  claim 
Condition  precedent  —  Amendment  of  claim. 

See  Contract,  58. 

15.  Petitory  conclusions  —  Recovery  of 
church  property — Removal  of  trustee — 38  Vict. 
€.72  {Q.)         ^      ^ 

See  AcnoN,  119. 

16.  Supplemental  claim  —  New  matter  in 
reply  —  Ultra  petita  —  FaUure  to  demur  — 
Estoppel. 

See  No.  30,  infra. 

17.  Cumulative  demand  —  fnoompatible 
pleas  —  Petitoire  —  Possessoire  —  RHntre- 
grande — Uenonciation   de  nouvel  auvre. 

See  Title  to  Land,  138. 

18.  Operation  of  tramway  —  Negligence — 
Issues  as  tried^— verdict — Objections  taken  on 
appeal. 

See  New  Trial.  82. 


2.  Defence  ;  Exceptions  ;  Oppositions,  &c. 

19.  Insolvency  —  Puis  darrein  continuance 
— Composition  and  discharge  pending  suit  — 
Estoppel  —  **  Fined  judgment  "  —  Appeal  — 
Supreme  Court  Act,  s.  17.] — W.  sued  B.,  and 
in  June,  1873.  B.  assigned  under  the  Insol- 
vent Act  of  18G9.  On  6th  August  B.  secured 
a  deed  of  composition,  and  in  October  pleaded 
puis  darrein  continuance,  that  since  action  be 
assigned  under  the  Act,  and  by  deed  of  com- 
position and  discharge  was  discharged  of  all 
liability.  In  November  the  Insolvent  Court 
confirmed  the  deed  of  composition  and  dis- 
charge, but  B.  neglected  to  plead  this  confir- 
mation. Judgment  was  given  in  favour  of 
W.  in  January,  1874,  and  in  May,  1876,  exe- 
cution issued.  In  June,  1876,  a  rule  nisi  to 
set  aside  judgment  and  execution  was  obtain- 
ed and  made  absolute.  Held,  Strong,  J.,  dis- 
senting, that  the  rule  or  order  of  the  court 
below  was  one  from  which  an  appeal  would 
lie.  Held,  also,  reversing  the  Supreme  Court 
of  Nova  Scotia,  that  B.  having  neglected  to 
plead  his  discharge  before  judgment,  as  he 
might  have  done,  was  pstopped  from  setting  it 
up  afterwards  to  defpnt  the  execution.  Wal- 
lace V.  Bossom,  ii.,  488. 


20.  Amending  pleas  —  Point  not  urged  in 
court  below — Justification  under  statute.] — 
In  a  suit  to  recover  damages  for  obstruction 
of  a  river,  the  nleas  were  not  guilty,  and  leave 
and  license.  On  the  trial  counsel  proposed  to 
add  a  plea,  that  the  wrong  complained  of  was 
occasioned  by  extraordinary  freshet,  and  be- 
ing objected  to  as  such  plea  might  have  been 
demurred  to,  the  judge  refused  the  applica- 
tion, because  he  intended  to  admit  the  evi- 
dence under  the  plea  of  not  guilty.  On  ap- 
peal to  the  Supreme  Court  of  Canada,  it  was 
contended  that  the  obstrucftion  complained  of 


was  justified  by  the  statute  17  Vict.  c.  10 
(N.  B.),  incorporating  the  South- West  Boom 
Company.  Held,  that  the  defendant,  not  hav- 
ing pleaded  justification  by  statute,  nor  ap- 
plied to  the  Supreme  Court  of  New  Bruns- 
wick en  banc,  for  leave  to  amend  the  pleas, 
could  not  rely  on  that  ground  upon  the  appeal. 
South-West  Boom  Co.  v.  McMillan,  iii.,  700. 

21.  Exchequer  Court  practice  —  Petition  of 
right  —  Demurrer  —  Exception  d  la  forme — 
Art.  116  0.  C.  P.] — Suppliant  claimed  cer- 
tain parcels  of  land  and  the  rents,  issues  and 
profits  derived  therefrom  by  the  Government 
during  illegal  detention  thereof. — ^The  Crown 

§  leaded  1st,  by  demurrer,  alleging  that  the 
escription  of  the  property  was  insufficient ; 
2nd,  that  the  conclusions  of  the  petition  were 
insufficient  and  vague;  3rd,  that  in  so  far  as 
respects  the  rents,  issues  and  profits  there 
had  been  no  signification  upon  the  Government 
of  the  transfer  to  the  suppliant.  Held^  that 
the  objection  should  have  been  pleaded  by 
exception  d  la  forme,  pursuant  to  art.  116, 
C.  C.  P.,  and  as  the  demurrer  was  to  all  the 
rents,  issues  and  profits  as  well  as  those  since 
the  transfer,  it  was  too  large  and  should  be 
dismissed,  even  supposing  notification  of  the 
transfer  was  necessary  with  respect  to  rents, 
issues  and  profits  accrued  previous  to  the  sale 
to  suppliant    Chevrier  v.  The  Queen,  iv.,  1. 

22.  Joint  defence  —  Separate  couns^  at 
trial — Cross-examination  —  Matter  of  pro- 
cedure —  Discretion.] — ^The  defendants  ap- 
peared and  pleaded  jointly  by  "the  same  at- 
torney, their  defence  being  in  substance,  pre 
cisely  the  same,  but  they  were  represented  at 
the  trial  by  separate  counsel.  On  examina- 
tion of  plaintifrs  witness,  both  counsel  claim- 
ed the  right  to  cross-examine.  Held,  affirm- 
ing the  ruling  of  the  judge  at  the  trial,  that 
this  was  a  matter  of  procedure  and  within 
the  discretion  of  the  trial  judge  and  that 
moreover  he  was  right  in  refusing  to  allow 
more  than  one  counsel  to  cross-examine  the 
witness.    Walker  v.  McMillan,  vi.,  241. 

23.  Claim  by  assignee  of  insolvent  estate — 
Traverse  of  allegation  of  assignment — Issue — 
Insolvent  Act,  1875 — Trader—Onus  of  proof.] 
— The  action  was  brought  by  an  assignee,  an- 
der  the  Insolvent  Act  of  1875,  for  trespasses, 
and  for  conversion  by  defendants  of  ice  taken 
off  the  property.  The  last  plea  was  that 
"  the  said  plaintiff  was  not.  nor  is  snch  as- 
signee as  alleged."  It  was  agreed  that  a  ver- 
dict could  be  entered  for  the  plaintiff  with 
$10  damages,  subject  to  the  opinion  of  the 
full  court.  A  rule  nisi  was  taken  out  that 
the  verdict  so  entered  by  consent  should  be 
set  aside  with  costs,  and  for  a  new  trial.  The 
rule  was  made  absolute  with  costs  and  judg- 
ment entered  for  the  defendants  against  the 
plaintiff  with  costs.  On  appeal  to  the  Su- 
preme Court  of  Canada : — Held,  Henry,  J., 
dissenting,  that  by  traversing  the  allegation 
of  plaintiff  being  assignee,  the  defendants  put 
in  issue  the  facts  implied  in  the  averment, 
that  the  plaintiff  was  assignee  in  insolvency, 
and  that  the  assignor  was  a  trader  within 
the  meaning  of  the  Act,  and.  further,  as  the 
evidence  did  not  es^tablish  that  the  assignor 
boupht  or  sold  in  the  course  of  any  trade  or 
business  or  got  his  livelihood  by  buying  and 
selling  that  the  plaintiff  failed  to  prove  this 
issue.     Creighton  v.  Chittick,  vii..  348. 

24.  Unstamped  biU  —  Double  stamping  — 
*' Knowledge '^'-Ji2  Vict.  c.  17,  s.  13.1— The 
want  of  proper  stamping  at  the  time  thie  state 
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of  the  bill  came  to  the  knowledge  of  the  hold 
er  is  a  question  for  the  judge  at  the  trial  and 
not  for  the  jury  and  is  not  a  defence  that  need 
be  pleaded.  (Gwynne,  J.,  dissented.)  Chap- 
man V.  Tufts,  viii.,  543. 

25.  Reddiiion  de  compte  —  Incompaiihle 
pleas  —  Practice  —  Right  of  action.] — In  an 
action  en  reddition  de  compte^  the  defendant 
denied  ^e  right  of  action,  but  also  claimed 
that  he  had  already  rendered  an  account  and 
provided  an  unsworn  statement.  Held,  that, 
although  issue  had  been  joined  and  enquite 
made  upon  the  pleadings  as  filed,  the  plaintiff 
was  entitled  first  to  have  an  adjudication  as  to 
his  right  of  action,  and  an  order  for  the  pro- 
duction of  a  sworn  account  supported  by 
vouchers.  Judgment  appealed  from  ( 11  Q.  L. 
R.  342 >  reversed.  VUeureuw  y.  Lamarche, 
xii.,  460. 

26.  Payment  into  court  —  Conditional  plea 
— Plainttff  withdrawinff  deposit.] — In  an  ac- 
tion for  account  defendant  after  setting  up 
a  discharge  by  plaintiff  of  his  cause  of  ac- 
tion against  defendant  pleaded :  "  In  case  this 
court  should  be  of  opinion  that  defendant  is 
still  liable  .  .  .  defendant  now  brings  In- 
to court,  &c.,  the  sum  of,  &c.,  and  states  that 
the  same  is  sufficient,  &c.  The  plaintiff  took 
the  money  out  of  court."  Held,  affirming  the 
judgment  appealed  from  (12  Ont.  App.  R. 
1).  Strong,  J.,  dissenting,  that  this  was  a 
pa.yment  into  court  in  satisfaction  which  plain- 
tiff had  a  right  to  retain,  notwithstanding  his 
action  was  dismissed  at  the  hearing.  Held,  per 
Strong.  .T..  that  this  plea  only  recognized 
plaintiff's  right  to  the  money  in  the  event  of 
the  court  deciding  that  defendant  was  not 
discharged  from  his  liability,  but  that  on  the 
facts  presented  plaintiff  was  entitled  to  judg- 
ment for  the  same  amount  as  Ihe  sum  paid 
into  court.    Fraser  ▼.  Bell.,  xiii.,  546. 

27.  Action  for  hodUy  injuries  —  Claim  hy 
representatives  of  deceased  employee  —  Pre- 
scription— Judicially  noticed.] — Action  by  a 
widow  for  compensation  for  death  of  husband 
from  injuries  received  in  the  employ  of  de- 
fendant. Held,  Fournier.  J.,  dissenting,  that 
as  at  the  time  of  the  husband's  death  his  right 
of  action  was  prescribed  under  art.  2262. 
O.  C,  and  that  this  prescription  was  one  to 
which  the  courts  were  bound  to  give  effect  al- 
though not  pleaded.  Canadian  Pacific  Ry.  Co. 
V,  Robinson,  xiz.,  292. 

[Reversed,  as  to  the  holding  on  the  question 
of  the  operation  of  prescription,  on  appeal  to 
the  Pi-ivy  Council;    (1892),  A.  C.  481.] 

28.  Trespass  —  Justification  by  statute  — 
Averment  in  plea  —  Necessity  of  act  com- 
plained of  —  Demurrer.] — ^A  plea  justifying 
the  cutting  of  trees  under  authority  of  34 
Vict.  c.  52.  8.  20  (D.)  is  bad  for  want  of 
averment  that  it  was  necessary  to  cut  the 
trees :  it  is  insufficient  to  aver  merely  that 
the  cutting  of  the  trees  was  deemed  neces 
sary.  Dominion  Telegraph  Co.  v.  Qilchrist, 
Cass.  Dig.  (2  ed.)  844. 

29.  Sheriff  -r-  Trespass  —  Sale  of  goods  by 
insolvent  —  Bona  fides  —  Judgment  of  in- 
ferior tribunal  —  Estoppel  —  Bar  to  action 
— Res  judicata  —  Fraudulent  preferences  — 
Pleading.] — K.  was  a  trader  and  in  insolvent 
circumstances  when  he  sold  the  whole  of  his 
stock  in  trade  to  D.  At  the  time  of  this  sale 
D.  was  aware  that  two  of  K.'s  creditors  had 
recovered  judgments  against  him.    The  sheriff 


afterwards  seized  the  goods  so  sold,  under 
executions  issued  upon  judgments  subsequent- 
ly obtained,  and  upon  an  interpleader  issue 
tried  in  the  County  Court  the  jury  found  that 
K.  had  sold  the  goods  with  intent  to  prefer 
the  ci-editors  who  held  the  prior  judgments, 
but  that  D.  had  purchased  in  good  faith  and 
without  knowing  of  such  intention  on  the 
part  of  the  vendor.  Judgment  was  thereupon 
entered  against  D.  in  the  County  Court  and 
the  judgment  was  affirmed  by  the  Supreme 
Court  m.  C.)  en  banc. — In  an  action  after- 
wards brought  by  D.  against  the  sheriff  for 
trespass  in  seizing  the  goods  he  obtained  a 
vei'dict,  which  was,  however,  set  aside  by  the 
court  en  banc,  a  majority  of  the  judges  hold- 
ing that  the  County  Court  judgment  was  a 
Complete  bar  to  the  action.  Held,  reversing 
the  judgment  appealed  from,  that  as  the  evi- 
dence shewed  that  the  goods  had  been  pur- 
chased in  good  faith  by  1>.  for  his  own  bene- 
fit, the  sale  was  not  void  under  the  statute 
respecting  fraudulent  preferences;  that  the 
County  Court  judgment,  being  a  decision  of 
an  inferior  tribunal  of  limited  jurisdiction, 
could  not  operate  as  a  bar  in  respect  of  a 
cause  of  action  in  the  Supreme  Court,  be- 
yond the  jurisdiction  of  the  County  C!ourt. 
and  further,  that  even  if  such  judgment  could 
be  set  up  as  a  bar,  it  ought  to  have  been 
specially  pleaded  by  way  of  estoppel,  by  a 
plea  setting  up  in  detail  all  the  facts  neces- 
sary to  constitute  the  estoppel,  and  that  from 
the  evidence  in  the  case  it  appeared  that  no 
such  estoppel  could  have  been  established. 
Taschereau,  J.,  dissented  (See  '3  B.  C.  Rep. 
35).    Davies  V.  McMiUan,  Ist  May,  1893. 

30.  New  mailer  set  up  in  reply  —  Failure 
to  demur  —  Ultra  petita  —  Issues  joined  — 
Estoppel.] — Where  the  plaintiff  has  supple- 
mented his  claim  by  setting  up  new  matter  in 
reply,  and  the  defendant  has  failed  to  demur 
to  the  reply  or  object  to  evidence  being  ad- 
duced upon  the  issues  generally,  it  is  too  late 
afterwards  to  take  objection  on  the  ground 
that,  if  the  plaintiff  had  any  other  claim  than 
the  one  sued  for,  it  should  have  been  set  forth 
in  the  declaration.  Gilbert  v.  Lionais  (7  R. 
L.  339)  referred  to.  Judgment  appealed  from 
affirmed.  Kingston  Forwarding  Co.  v.  Union 
Bank  of  Canada^  9th  December,  18^. 

31.  Immoral  contract  —  Foreclosure  — 
Order  for  possession  —  Pleading  —  Parties.] 
— Under  the  Judicature  Act  (Ont.)  an  action 
for  foreclosure  is  not  to  be  regarded  as  in- 
cluding a  right  to  recover  possession  of  the 
mortgaged  premises  as  in  ejectment,  and  the 
rule  that  in  such  action  the  plaintiff  may  ob- 
tain an  order  for  delivery  of  possession  does 
not  apply  to  a  case  in  which  the  mortgage 
sought  to  be  foreclosed  is  held  void  and  plain- 
tiff claims  possession  as  original  owner  and 
vendor. — Under  said  Act,  as  formerly,  the 
plea  to  an  action  on  a  contract  that  it  was 
entered  into  for  an  immoral  or  illegal  consid- 
eration must  set  out  the  particular  facts  re- 
lied upon  as  establishing  such  consideration. 
— .Judgment  appealed  from  affirmed. — Qucsre, 
Can  the  purchaser  of  the  equity  of  redemption 
set  up  such  defence  as  against  a  mortgagee 
seeking  to  foreclose,  or  is  the  defence  confined 
to  the  immediate  parties  to  the  contract? 
Clark  V.  Hagar,  xxii.,  510. 

.S2.  Sufficient  traverse  of  allegation  by  plain- 
tiff— Objection  first  taken  on  appeal.] — The 
plaintiff  by  his  statement  of  claim  alleged  a 
partnership  between  two  defendants,  one  be- 


1065 


PLEADING. 


1056 


ing  married  whose  name  on  a  re-arrangement 
of  the  partnership  was  substituted  for  that  of 
her  husband  without  her  knowledge  or  auth- 
ority. Held,  reversing  the  judgment  appealed 
from  (3  B.  G.  Rep.  149),  that  a  denial  by  the 
married  woman  that  **  on  the  date  alleged  or 
at  any  other  time  she  entered  into  partner- 
ship with  the  other  defendant "  was  a  suffi- 
cient traverse  of  plaintiff's  allegation  to  put 
the  party  to  proof  of  that  fact.  HHd,  also, 
that  an  objection  to  the  sufficiency  of  the 
traverse  would  not  be  entertained  when  taken 
for  the  first  time  on  appeal,  the  issue  having 
been  tried  on  the  assumption  that  the  traverse 
was  sufficient.    Myliua  v.  Jackson,  zziii.,  486. 

33.  Status  of  plaintiff  —  Special  denial  — 
Art.  lU  0.  C.  P.]— A  defense  en  fait  is  not 
a  special  denial  within  the  meaning  of  art. 
144  C.  C.  P.  (Judgment  appealed  from,  Q.  R. 
1  Q.  B.  144,  affirmed.)  MartindfUe  v.  Powers^ 
xxiii.,  597. 

34.  Signification  of  transfer  —  Issue  —  De- 
fense au  fonds  en  faitJ] — The  want  of  signifi- 
cation of  a  transfer  or  sale  of  a  debt  as  a  bar 
to  an  action  by  the  transferee  is  put  in  issue 
by  a  defense  au  fonds  en  fait.  Murphy  v. 
Bury,  xxiv.,  668. 

36.  Bailees  —  Common  carriers  —  Express 
company — Receipt  for  money  parcel  —  Con- 
ditions precedent  —  Formal  notice  of  claim — 
Pleading  —  Moneif  had  and  received  —  Spe- 
cial pleas  —  "Never  indebted.**] — ^An  express 
company  gave  a  receipt  for  money  to  be  for- 
warded with  the  condition  indorsed  that  the 
company  should  not  be  liable  for  anv  claim 
in  respect  of  the  package  unless  within  sixty 
days  of  loss  or  damage  a  claim  should  be 
made  by  written  statement  with  a  copy  of 
the  contract  annexed.  Held,  reversing  the 
judgment  appealed  from  (10  Man.  L.  R.  595), 
that  in  an  action  to  recover  the  value  of  the 
parcel,  on  the  common  count  for  money  had 
and  received,  the  plea  of  "  never  indebted," 
put  in  issue  all  material  facts  necessary  to  es- 
tablish the  plaintifTs  right  of  action.  North- 
ern Pacific  EoDpress  Company  v.  Martin,  xxvi., 
135. 

36.  Joint  stock  cof^pany  —  IrreguUir  or- 
ganization —  Subscription  for  shares — With- 
drawal —  Surrender  —  Forfeiture  —  Duty  of 
directors  —  Powers  —  Cancellation  of  stock 
— Ultra  vires  —  "  The  Companies  Act " — 
*'The  Winding-up  Act"  —  Contributories — 
Construction  of  statute.] — ^After  the  issue  of 
an  order  for  the  winding-up  of  a  joint  stock 
company  incorporated  under  *'  The  Companies 
Act,"  (R.  S.  0.  c.  119),  a  shareholder  cannot 
avoid  his  liability  as  a  contributory  by  setting 
up  defects  or  illegalities  in  the  organization  of 
the  company  as,  under  the  provisions  of  the 
Act,  such  grounds  may  be  taken  only  upon  di- 
rect proceedings  at  the  instance  of  the  Attor- 
ney General.  (Judgment  appealed  from,  Q. 
R.  8  Q.  B.  128,  reversed.)  Common  v.  Mo- 
Arthur^  xxix.,  239. 

37.  Life  insurance  —  Benefit  association — 
Payment  of  assessments  —  Forfeiture  — 
Waiver.] — A  member  of  a  benefit  association 
died  while  suspended  from  membership  for 
non-payment  of  assessments.  In  an  action  by 
his  widow  for  the  amount  of  his  benefit  cer- 
tificate it  was  claimed  that  the  forfeiture  was 
waived.  Held,  reversing  the  judgment  ap- 
pealed from,  that  the  waiver  not  having  been 
pleaded  it  could  not  be  relied  on  as  an  answer 


to  the  plea  of  non-payment.  AUen  t.  Mer- 
chants Marine  Insurance  Company  (15  Can. 
S.  C.  R.  488)  followed.  KnighU  of  Maoahees 
V.  HiUiker,  xxix.,  397. 

38.  Leave  to  amend — Mortgage — Sale  of 
mortgaged  land  for  tawes — Purchase  by  mori. 
gagor — Action  to  foreclose — Pleading.] — ^Lands 
under  mortgage  were  offered  for  sale  by  the 
municipality  .for  arrears  of  taxes  and  pur- 
chased by  the  wife  of  the  mortgagor.  The 
tax  sale  certificate  was  afterwards  assigned 
to  L.,  who  obtained  a  deed  from  the  muni- 
cipality. In  an  action  against  the  mortgagor, 
his  wife  and  L.  for  foreclosure  the  mortgagee 
alleged  that  the  purchase  at  the  tax  sale  was 
in  pursuance  of  a  fraudulent  scheme  by  the 
mortgagors  to  obtain  the  land  freed  from  the 
mortgage,  and  the  trial  judge  so  held  in  giv- 
ing judgment  for  the  mortgagee.  The  Court 
of  Queen's  Bench  did  not  pronounce  on  the 
question  of  fraud,  but  affirmed  the  judgment 
on  other  grounds.  Held,  affirming  the  deci- 
sion appealed  from  (12  Man.  L.  R.  290),  that 
L.  (5ould  not  claim  to  have  been  a  purchaser 
for  value  without  notice,  as  such  defence  was 
not  pleaded,  and  it  was  not  a  case  in  which 
leave  to  amend  should  be  granted.  Latolor  y. 
Day,  xxix.,  441. 

39.  Appeal  —  Jurisdiction  —  Amount  in 
dispute  —  Question  raised  by  plea  —  Inci- 
dental issue.] — Issues  raised  merely  by  pleas 
cannot  have  the  effect  of  increasing  the 
amount  in  controversy  so  as  to  give  the  Su- 
preme Court  of  Canada  jurisdiction  to  hear 
an  appeal.  Girouard,  J.,  dubUante.  Stand- 
ard Life  Assur.  Co.  v.  Trudeau,  xxx.,  308. 

40.  Appeal  —  Jurisdiction  —  Final  judg- 
ment —  Plea  of  prescription  —  Judpment  dis- 
missing plea — <Josts — R.  S.  0.  c.  135,  s.  2^ — 
Art.  2267  C.  C] — ^A  judgment  affirming  the 
dismissal  of  a  plea  of  prescription  when  other 
pleas  remain  on  the  record  is  not  a  final  judg- 
ment from  which  an  appeal  lies  in  the  Supreme 
Court  of  Canada.  Hamel  v.  Hamel  (26  Ctai. 
S.  C.  R.  17)  approved  and  followed.  Chrif- 
fith  V.  Harwood,  xxx.,  315. 

41.  Appeal  —  Jurisdiction  —  Action  for 
penalties  —  Plea  of  ultra  vires  of  statute  — 
Judgment  on  other  grounds  —  R.  S.  C.  c. 
135,  s,  19  (o).]— To  an  action  claiming  ^25 
as  penalties  for  an  offence  against  the  Phar- 
macy Act,  the  pleas  were:  1.  (General  denial. 
2.  That  the  Act  was  ultra  vires.  In  the  court 
below  the  action  was  dismissed  for  want  of 
proof  of  the  alleged  offence.  Held,  Strong, 
C.J.,  and  Gwynne,  J.,  dissenting,  that  an  ap- 
peal would  lie  to  the  Supreme  Court;  that 
if  the  court  should  hold  that  there  was  an 
error  in  the  judgment  which  held  the  offence 
not  proved  the  respondent  would  be  entitled 
to  a  decision  on  his  plea  of  ultra  vires  and 
the  appeal  would  therefore  lie  under  s.  29 
(a)  of  the  Supreme  Court  Act  L* Associa- 
tion Pharmaceutique  de  Quebec  v.  Livenukis, 
XXX.,  400. 

42.  Conversion  —  Evidence  —  Defect  in 
plaintiff* s  title — Statute  of  Frauds.] — ^In  an 
action  daiming  damages  for  the  conversion  of 
goods  the  plaintiff  must  prove  an  unquestion- 
able title  m  himself  and  if  it  appears  that 
such  title  is  based  on  a  contract  the  defend 
ant  may  successfully  urge  that  such  contract 
is  void  under  the  Statute  of  Frauds,  though 
no  such  defence  is  pleaded. — It  Is  only  where 
the  action  is  between  the  parties  to  the  con- 
tract  which  one  of    them  seeks    to    enforce 
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against  the  other  that  the  defendant  must 
plead  the  Statute  of  Frauds  if  he  wishes^  to 
avail  himself  of  it. — ^Judgment  appealed  from 
(32  N.  S.  Rep.  549)  affirmed.  Kent  v.  Mlis, 
xxxi.,  110. 

43.  CroM-demand — Set-off — DeclMiaiory  em- 
oeption — Incompatible  plew — Waiver — Cause 
of  action  —  Jurisdiction  —  Domicile  —  Pro- 
cedure —  Opposition  to  judgment  —  Arts,  85, 
94,  129,  im,  ins,  1115,  1116  C.  P.  g.]— In 
forming  an  opposition  or  petition  In  revoca- 
tion  of  judgment  the  defendant,  in  order  to 
comply  with  art.  1164  C.  P.  Q„  is  obliged  to 
include  therein  any  cross-demand  he  may  have 
by  way  of  set-off  or  in  compensation  of  the 
plaintiflTs  cflaim  and,  unless  he  does  so,  he 
cannot  afterwards  file  it  as  of  right.  —  A 
cross-demand  so  filed  with  a  petition  for  re- 
vision of  judgment  is  not  a  waiver  of  a  de- 
clinatory exception  previously  pleaded  therein, 
nor  an  acceptance  of  the  jurisdiction  of  the 
court. — In  order  to  take  advantage  of  waiver 
of  a  preliminary  exception  to  the  compe- 
tence of  the  tribunal  over  the  cause  of  ac- 
tion on  account  of  subsequent  incompatible 
pleadings,  the  plaintiff  must  invoke  the  alleg- 
ed waiver  of  the  objection  in  his  answers. — 
Judgment  appealed  from,  affirming  Q.  R.  16 
S.  C.  22,  reversed.  Magann  v.  Auger,  xxxi., 
186. 

44.  Doctrine  of  ultra  vires  —  Ohjection 
taken  in  master^s  office  and  on  appeal  from 
master's  report, 

See  MoBTGAOE,  19. 

45.  Action  in  name  of  corporation — Auth- 
orization —  Stay  of  proceedings. 

See  Action,  70. 

46.  English  practice  in  1810—88  Vict,  c.  12 
(  Man. )  — Ejectmen  t — Equitahle  defence. 

See  Title  to  Land,  27. 

47.  Action  on  insurance  policy  —  Shabby 
defence  —  **  Want  of  a  seal "  —  Equitable 
replication — Repression  of  fraud — Estoppel. 

See  Company  Law,  28. 

48.  Statute  of  Limitations  —  Petition  of 
Hight. 

See  RiDEAU  Canal  Lands,  1. 

49.  Equitable  pleas — Rules  in  Nova  Scotia. 

See  Banks  and  Banking,  35. 

50.  Proceedings  against  holder  of  unpaid 
stock — Transfer  as  mortgage — Pleas  setting 
up  illegal'  issue. 

See  Company  Law.  36. 

51.  BUI  of  exchange — Want  of  stamp — Non- 
fecit — Issue — Special  plea. 

See  Bills  and  Notes,  42. 

52.  Set-off — Pleading  —  Equitable  assign- 
ment. 

See  Set-oft,  2. 

53.  New  grounds  taken  on  appeal  —  New 
trial. 

See  Evidence,  13. 

64.  Notice  of  action — Defence  not  pleaded — 
Si  Vict.  c.  11  {N.  B.) 

See  Municipal  Cobpobationb,  141. 

8.   C.  D. — 34 


55.  Estop^ — Traverse  of  vendor's  title — 
Act  confirming  title — Crown  lands — B.  N.  A. 
Act,  1867. 

See  Title  to  Land,  132. 

56.  Policy  of  insurance — Representations  in 
application  —  Admission  of  parol  evidence — 
Findings  of  jury. 

See  Insubance,  Fibe,  78. 

57.  Libel — Public  affairs — Fair  comment — 
Justification — General  issue — Rejection  of  evi- 
dence— Verdict, 

See  New  Tbial,  33. 

58.  Demurrer — Husband  and  wife — Trial — 
Recovery  of  land. 

See  Ejectment.  1. 

59.  Temporary  exception  —  Deficiency  in 
area  of  land  sold— Arts.  1501,  1502  C.  C. 

See  Sale,  109. 

60.  Petition  of  right  —  Contract  for  public 
work — Final  certificate — Extras  —  Certificate 
not  pleaded. 

See  Contbact,  61. 

61.  Plea  of  litigious  rights — Usurper  in  pos~ 
session— Title  to  lands— Art.  1582  C.  C— Im- 
peachment of  title  by  warrantor. 

See  Litigious  Rights.  2. 

62.  Ewoeption  d  la  forme  —  Arts,  H,  116, 
119  C.  C.  P.  {Old  Teot)— Procedure. 

See  Action,  84. 

63.  Plea  of  res  judicata — Estoppel — Right 
of  action — Intervention — Pledge, 

See  Res  Judicata,  19. 

64.  Presoription^AHs.  2188,  2262,  2267,  C. 
C. — Waiver  —  Failure  to  pleal  limitation  — 
Defence  supplied  by  court  —  Reservation  of 
recourse  for  future  damages^-Judicial  admis- 
sion— Interruption  of  prescription — Novation 
—Costs. 

See  Action,  47. 

65.  Operation  of  tramway  —  Contributory 
negligence  —  Pleadings  —  Issues — Evidence — 
Verdict  —  New  trial  —  Objections  taken  on 
appeal. 

See  New  TklMj,  82. 


3.  CouNTEBCLAiM ;  Set-off  ;  Incidental  De- 
mand. 

66.  Solicitor  and  client — Signed  biU  of  costs 
—  SherifTs  fees  —  Counterdaim  for  over- 
charges.]— In  an  action  by  the  sheriflf  against 
a  solicitor  for  office  fees  and  diarges.  the  soli- 
citor cannot  counterclaim  for  overcharges  in 
former  bills  paid  to  the  sheriff  by  him  in  re- 
spect of  matters  in  which  the  solicitor  may 
have  acted  for  the  parties  interested  because 
any  such  overcharges,  if  recoverable  from  the 
sheriff,  do  not  belong  to  the  solicitor  but  to 
the  clients  for  whom  he  acted,  but,  in  such  an 
action,  the  solicitor  may  set  up  by  way  of 
counterclaim  his  costs  in  a  suit  in  which  he 
had  appeared  for  the  sheriff  notwithstanding 
his  omission  to  render  a  signed  bill  of  costs 
prior  to  the  filing  of  the  counterclaim.  Tay- 
lor V.  Robertson,  xxxi.,  615. 
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67.  Action  for  libel — Defamatory  plea — In- 
cidental demand  for  additional  damages. 

See  Damages,  7. 

68.  Declinatory  exception  —  Opposition  to 
judgment — Cross-demand — Incompatible  pleas. 

See  No.  43,  ante. 

69.  Pledge  —  Deposit  with  tender — Forfei- 
ture— Breach  of  contract — Municipal  corpora- 
tion-^Iiight  of  action  —  Damages  —  Set-off — 
Restitution  of  thing  pleaded — Practice  of  ap- 
pellate court  —  Irregularity  of  issues  in  trial 
court. 

See  Action,  49. 


4.  Amendments. 

70.  Pleading — Estoppel  —  Failure  to  deny 
allegation  in  statement  of  claim — Amendment 
of  defence.] — ^An  accreptanoe  which  had  been 
discharged  by  an  agreement  between  the 
drawer  and  the  acceptor,  was  subsequently 
put  in  suit  by  the  cashier  of  a  bank  to  which 
ft  had  been  indorsed,  and  the  acceptor  was 
•obliged  to  pay  the  same.  He  then  brought  ac- 
itioa  against  the  drawer  to  recover  the  amount 
;80  paid,  alleging  that  the  acceptance  was  in- 
dorsed as  mentioned.  The  Supreme  Court  af- 
firmed the  judgment  appealed  from  (28  N.  S. 
Kep.  210),  which  held,  per  Graham,  C.J..  and 
Henry,  J.,  that  the  defendant  having  neglect- 
.ed  to  reply  to  the  paragraph  in  the  statement 
of  claim,  alleging  the  indorsement,  was  es- 
topped from  denying  it ;  and  per  Meagher,  J., 
that  the  defendant  was  entitled  to  amend  his 
.defence  in  that  behalf,  and  that  there  should 
ibe  a  new  trial.     Cox  v.  Seeley,  6th  May,  1896. 

71-  Breach  of  contract  —  Evidence — Local 
iusape — Damages — Practice  —  Amendment  of 
4Dlaim  after  enquSte  closed  —  Arts.  1234,  1235 
C.  (7.]--On  appeal  tiie  Supreme  Court  affirm- 
ed the  judgment  of  the  Court  of  Queen's  Bench 
(O.  R.  8  Q.  B.  221),  by  which  it  was  held  that 
a  demand  after  enquHe  closed  and  final  hearing 
to  amend  a  declaration  upon  a  written  con- 
tract so  as  to  make  it  agree  with  the  facts 
proved,  by  substituting  therefor  a  verbal  con- 
tract of  another  date,  ought  not  to  be  allowed 
without  permission  to  the  other  party  to  plead 
de  novo,  and,  where  the  evidence  relied  on  for 
the. change  was  inadmissible,  it  must  be  re- 
fused.   Leggatt  v.  Marsh,  xxix.,  739. 

72.  Clerical  error — Amendment  after  hear- 
ing— Discharge  of  dilib^ri— Reprise  dHnstanoe. 

See  Husband  and  Wife,  1. 

73.  DHaissement  en  justice  by  part  owner 
^-Joint  hypothecary  obligation  —  Eviction  as 
to  part  of  property  only — Exception  in  action 
on  personal  covenant — Amendment  of  pleas — 
Costs. 

See  MOBTGAOE,  50. 

74.  Seizure  of  logs  —  Possession — Replevin 
— Justification  oy  sheriff — Amendment  on  ap- 


peal. 


See  Shebut,  9. 


75.  Administration  of  Justice  Act — Amend- 
inent — Order  by  Court  of  Appeal. 
See  Mortgage,  34. 

^  76.  Amendment — Appeal  in  Supreme  Court 
T— Adapting  allegations  to  evidence. 
See  TOBT,  4. 


77.  Petition  of  right  —  Condition  precedent 
— Amendment  of  daim. 

See  CoNTBACi,  58. 

78.  Sale  of  land  for  taxes — ForeUosure — 
Purchase  of  delinquent  lands  by  mortgagor — 
Amendment  of  plea. 

See  No.  38,  anU. 

79.  Amendment  ordered  on  appeal  —  Su- 
preme and  Exchequer  Courts  Act,  s.  63 — 
Costs. 

See  Pbactigb  of  Supbeme  Court,  218. 


5.  Pleadings  Generally. 

80.  Mandamus — Want  of  notice — Point  not 
taken  in  pleas.] — Where  a  petitioner  for  man- 
damus does  not  take  the  ground  of  want  of 
prior  notice  in  the  court  below  he  cannot  be 
permitted  to  do  so  on  appeal.  L' Union  St. 
Joseph  de  Montreal  v.  Lapierre,  iv.,  164. 

81.  Res  judicata  —  Defence  by-^udicature 
Act,] — Under  the  Judicature  Act  of  Ontario 
res  judicata  cannot  be  relied  on  as  a  defence 
unless  specially  pleaded.  Judgment  appealed 
from.  23  Ont.  App.  R.  146.  reversed.  Cooper 
V.  Molsons  Bank,  xxvi.,  611, 

82.  Levy  under  execution — Charging  lands 
under  Territories  Real  Property  Act—Iiidem- 
n%ty  to  sheriff  —  Pleading  joint  pleas — Inter- 
pleader.]— In  a  suit  against  the  sheriff  and  an 
execution  creditor  in  respect  of  alleged  irregu- 
lar levy  under  a  writ  of  execution,  the  sheriff 
is  not  obliged  to  interplead  but  may  be  joined 
properly  in  a  defence  with  the  execution  credi- 
tor.    Taylor  v.  Robertson,  xxxi.,  615. 

83.  Demurrer  to  part  of  action  —  Final 
judgment  —  Appeal  —  Confession  and  avoid- 
ance. 

See  Appeal,  163. 

84.  Tender — Payment  into  court — Acknow- 
ledgment of  liability — Estoppel. 

See  Action,  128. 

85.  Condition  in  policy — Waiver — Appeal — 
Limitation  of  liability. 

See  INSUBANCE,  Marine,  12. 

86.  Bond  of  insurance — Misstatement  in  ap- 
plication— Variance  in  plea. 

See  INSUBANCE,  Life,  25. 

87.  Demurrer  —  Judgment  —  Appeal — Res 
judicata. 

See  Railways,  3. 

88.  Prescription  judiddlly  noticed  though 
not  pleaded^Art.  2188  C.  C. 

See  Pbescbiption,  28. 

89.  Jurisdiction  of  county  court  (N.S.) — 
Proceedings  after  demurrer  sustained. 

See  PBOHiBinoN,  2. 

90.  Condition  of  policy  of  fire  insuranee — 
Breach  —  Further  insurance — Interest  of  m- 
sured  —  Mortgagor  as  owner  —  Practice — 
Waiver — Estopp^. 

See  Estoppel,  68. 
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91.  Title  to  lani — Legal  ioarranty — Trou- 
bles de  droit  —  Eviction  —  Issues  on  appeal — 
Parties. 

See  Appeal,  394. 

92.  Lost  record — Substituted  copy — Discre- 
tion of  court  beloio — Appeal — Jurisdiction, 

See  Appeal,  291. 


PLEDGE. 

1.  Security  for  indorsement  —  Deposit  to 
credit  of  indorser — Acts  in  contemplation  of 
insolvency— Preference^ArtS,  1966, 1969, 1970 
0.  0.] — G.  applied  to  his  creditors  for  exten- 
sion of  time,  shewing  a  surplus  of  $6,000. 
The  creditors  agreed  to  accept  G.'s  notes  at  4, 
8,  12  and  16  months,  the  last  of  them  satis- 
factorily indorsed.  IN.  agreed  to  indorse  on 
Condition  that  G.  should  deposit  in  N.'s  name 
in  a  bank  $75  per  week  to  secure  him  for  such 
indorsement,  and  G.  signed  an  agreement  to 
that  effect.  N.  indorsed  G.'s  notes  for  over 
$4,000,  and  they  were  given  to  G.'s  creditors. 
G.,  after  depositing  $2,007.87  in  N.'s  name  in 
the  bank,  failed,  and  N.  paid  the  notes  he  had 
indorsed,  partly  with  the  $2,007.87.  The  as 
signee  of  G.  claimed  that  the  payments  made 
to  N.  by  G.  were  fraudulent,  and  claimed  the 
money  deposited  for  the  benefit  of  all  G.'s 
creditors.  Held,  (affirming  the  Court  of 
Queen's  Bench,  Ritchie,  C.J.,  and  Fournier, 
J.,  dissenting),  that  the  arrangement  between 
G.  and  N.  by  which  the  moneys  deposited  in 
the  bank  by  G.  became  pledged  to  N.,  was  not 
void  either  under  the  Insolvent  Act  or  the 
Civil  Code;  there  was  no  fraud  on  the  credi- 
tors, nor  such  an  abstraction  of  assets  from 
creditors  as  the  law  forbids,  but  a  proper  and 
legitimate  appropriation  of  a  portion  of  G.'s 
assets  in  furtherance  and  not  in  contravention 
of  the  rights  of  the  creditors,  giving  at  the 
most  to  the  surety  a  preferential  security 
which  could  not  be  said  to  have  been  in  con- 
templation of  insolvency  or  an  unjust  prefer- 
ence.   Beausoleil  v.  Normand,  ix.,  711. 

2.  Delivery  of  thing  pledged— Possessions^- 
Insolvency — Rights  of  creditors  —  Arts,  196S- 
1970  C,  C.^ — ^B..  the  principal  owner  of  the 
South  Eastern  Railway  Company,  was  in 
the  habit  of  mingling  the  moneys  of  the 
company  with  his  own.  He  bought  loco- 
motives which  were  delivered  *  to,  and 
used  openly  and  publicly  by  the  company 
as  their  own  property  for  several  yeats. 
In  January  and  May,  1883,  B.,  by  documents 
sons  neing  priv6,  sold  with  the  condition  to 
deliver  on  demand,  ten  of  these  locomotives  to 
F.,  to  guarantee  an  indorsement  of  his  notes 
for  $50,000,  but  reserved  the  right  on  pay- 
ment of  the  notes  to  have  the  locomotives  re- 
delivered to  him.  B.  became  insolvent  and  F. 
by  action  against  B.,  the  S.  E.  Railway  Com- 
pany, and  trustees  of  the  company  under  43 
&  44  Vict.  c.  49  (Que.),  asked  delivery  of  the 
locomotives,  which  were  at  the  time  in  open 
possession  of  the  railway  company,  unless  the 
debt  was  paid.  B.  did  not  plead.  The  rail- 
way company  and  trustees  pleaded  a  general 
denial,  and  during  the .  proceedings  an  inter- 
vention was  filed  by  a  judgment  creditor  of 
B.,  alleging  notorious  insolvency  at  the  time 
of  the  alleged  sale  to  F.  Held,  affirming  the 
judgment  appealed  from  (M.  L.  R.  2  Q.  B. 
332),  that  the  transaction  amounted  only  to 
a  pledge  not  accompanied  by  delivery,  and, 
therefore,  F.  was  not  entitled  to  the  possession 


of  the  locomotives  as  against  creditors,  of  the 
company,  and  that  in  any  case  they  were  not 
entitled  to  the  property  as  against  a  judgment 
creditor  of  the  insolvent,  i^'airbanks  v.  Bar- 
low, xiv.,  217. 

3.  Insolvency  —  Claim  against  insolvent — 
Collateral  security  —  Collocation— Joint  and 
several  liability.] — A  creditor  who  by  way 
of  security  for  his  debt  holds  a  portion  of  the 
assets  of  his  debtor,  consisting  of  goods  and 
promissory  notes  indorsed  over  to  him  for  the 
purpose  of  effecting  a  pledge  of  the  securities, 
is  not  entitled  to  be  collocated  upon  the  estate 
of  such  debtor  in  liquidation  under  a  volun- 
tary assignment  for  the  full  amount  of  his 
claim,  but  is  obliged  to  deduct  any  sum  of 
money  he  may  have  received  from  other  parties 
liable  upon  such  notes  or  which  he  may  tiave 
realized  upon  the  goods.  Judgment  appealed 
from  (M.  L.  R.  5  Q.  B.  425 ;  17  R.  L;  173) 
affirmed.  —  Fournier,  J.,  dissented,  on  the 
ground  that  the  notes  having  been  indorsed 
over  to  the  creditor,  as  additional  security,  all 
the  parties  thereto  became  jointly  and  sever- 
ally liable,  and  that  under  the  common  law  the 
creditor  of  joint  and  several  debtors  is  en- 
titled to  rank  on  the  estate  of  each  of  his  co- 
debtors  for  the  full  amount  of  his  claim  until 
he  has  been  paid  in  full  without  being  obliged 
to  deduct  therefrom  any  sum  received  from  the 
estates  of  the  co-debtors  jointly  and  severally 
liable  therefor,  and  Gwynne,  J.,  dissented, 
on  the  ground  that  there  being  no  insolvency 
law  in  force  the  respondent  was  bound  upon 
the  construction  of  the  agreement  between  the 
parties,  viz.,  the  voluntary  assignment,  to  col- 
locate the  appellants  upon  the  whole  of  their 
claim  as  secured  by  the  deed.  Benning  y.  Thi- 
baudeau,  xx.,  110. 

4.  Lien  tor  debt — Building  society — C.  8. 
L.  C,  c.  69 — By-laws — Transfer  of  shares — 
Arts,"  1970.  1981  C.  C— Insolvent— Redemp- 
tion.]— ^A  by-law  of  a  building  society  requir- 
ed that  a  shareholder  should  satisfy  all  his 
obligations  to  the  society  before  he  should  be 
at  liberty  to  transfer  his  shares.  P.,  a  direc- 
tor, in  contravention  of  the  by  law,  induced 
the  secretary  to  countersign  a  transfer  of  his 
shares  to  a  bank  as  collateral  security  for 
money  borrowed,  and  it  was  not  till  P.'s  as- 
signment for  benefit  of  creditors  that  the  other 
directors  knew  of  the  transfer.  At  the  time 
of  his  assignment  P.  was  indebted  to  the  so- 
ciety in  f3,744,  for  which  amount  under  the 
by-law  his  shared  were  charged  as  between 
him  and  the  society.  The  society  immediately 
paid  the  bank  and  took  an  assignment  of  the 
shares  and  of  P.'s  debt.  The  shares  being 
worth  more  than  the  amount  due  to  the  bank, 
tne  curator  to  the  insolvent  estate  of  P.  claim- 
ed the  shares  as  part  of  the  estate  and  with 
action  tendered  the  amount  due  by  P.  to  the 
bank.  The  society  claimed  that  the  shares 
were  pledged  to  them  for  the  whole  amount 
of  P.'s  indebtedness  to  them  under  the  by-laws. 
Held,  reversing  the  judgment  appealed  from 
(M.  L.  R.  7  Q.  B.  417),  Fournier  and  Tasche- 
reau,  JJ.,  dissenting,  that  the  shares  had  al- 
ways remained  charged  under  the  by  laws 
with  the  amount  of  P*8  debt  to  the  society, 
and  that  his  creditors  had  only  the  same  rights 
in  respect  of  these  shares  as  P.  himself  had 
when  he  assigned,*  viz.,  to  get  the  shares  upon 
payment  of  P.'s  debt  to  the  society.  8oci4tS 
Canadienne-Francaise  de  Construction  de  Mon- 
treal V.  Daveluy,  xx.,  449. 

5.  Transfer  of  stock — Shares  held  in  trust 
— Notice  —  Transferee  put  to  inquiry.]  -^  D. 
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transferred  to  brokers,  as  security  for  a  loan, 
shares  in  a  joint  stock  company,  the  transfer 
expressing  on  its  face  that  it  wai«  in  trust. 
The  brokers  pledged  these  shares  with  other 
stock  to  a  bank  as  security  for  advances,  and 
from  time  to  time  transferred  them  to  other 
financial  companies,  each  transfer  on  its  face 
purporting  to  be  **  in  trust."  Eventually,  the 
Federal  Bank  being  the  holders  assigned  D.'s 
shares,  and  others  pledged  by  the  brokers,  by 
a  transfer  signed  '*  B.  manager  in  trust,'*  to 
T.  the  manager  of  the  respondent  company, 
who  accepted  the  transfer  "  in  trust."  D. 
brought  action  to  redeem  on  payment  of  the 
loan  to  him  from  the  brokers.  Held,  reversing 
the  judgment  appealed  from  (18  Ont.  App.  R. 
305),  Taschereau  and  Patterson,  JJ.,  dissent- 
ing, that  the  form  of  the  transfer  to  the  loan 
company  was  suflScient  to  put  it  on  inquiry 
as  to  the  nature  of  the  trust  indicated,  and  it 
was  entitled  to  hold  the  shares  of  D.  subject 
to  payment  of  the  amount  he  had  borrowed  on 
them.  Sweeny  v.  Bank  of  Montreal  (12  Can. 
S.  C.  R.  tKJl ;  12  App.  Cas.  617)  followed.— 
Llcld,  per  Taschereau  and  Patterson,  JJ.,  that 
**  manager  in  trust "  on  the  transfer  to  the 
loan  company  only  meant  that  the  manager 
held  the  stock  in  trust  for  his  bank,  and  that 
the  transferee  had  a  right  so  to. regard  it  and 
was  not  put  on  inquiry,  even  if  such  inquiry 
would  have  been  possible  in  view  of  the  shares 
not  being  numbered  or  identified  in  any  way 
by  which  they  could  be  tracked.  Duggan  v. 
London  and  Canadian  Loan  and  Agency  Co., 
zx.,  481. 

(Reversed  on  appeal  to  Privy  Council, 
[1893]   A.  C.  506.) 

6.  Mortgage — Security  for  advances — Pur- 
chase hy  mortgagee — Trust — Hypothecation  of 
londs  —  Banking  —  Sale  of  sealrities.] — ^W. 
agreed  to  advance  money  to  a  railway  com- 
pany for  completion  of  its  road ;  an  agreement 
was  executed  reciting  the  agreement  fo  made 
imd  that  a  bank  undertook  to  discount  W.'s 
notes  indorsed  by  E.  to  enable  W.  to  procure 
the  advances.  The  railway  company  appoint- 
ed the  bank  its  attorney  irrevocable,  in  case 
of  failure  to  repay  the  advances  as  agreed,  to 
receive  bonds  of  the  railway  company  (on 
which  W.  held  security)  from  a  trust  com- 
pany, with  which  they  were  deposited,  and  sell 
them  to  the  best  advantage,  applying  the  pro- 
ceeds as  set  out  in  the  agreement.  The  rail- 
way company  did  not  re-pay  W.  as  agreed  and 
the  bank  obtained  the  bonds  from  the  trust 
company  and,  having  threatened  to  sell  the 
same,  the  manager  of  the  railway  company 
wrote  to  E.  &  W.  requesting  that  the  sale  be 
not  carried  out,  but  that  the  bank  should  sub- 
stitute E.  &  W.  as  attorney  irrevocable  of  the 
company  for  such  sale,  under  a  provision  in 
the  agreement,  and  if  that  were  done  the  com- 
pany agreed  that  E.  &  W.  should  have  the  sole 
and  absolute  right  to  sell  the  bonds  for  the 
price  and  in  the  manner  they  should  deem 
best  in  the  interest  of  all  concerned  and  apply 
the  proceeds  in  a  specified  manner,  and  also 
agreed  to  do  certain  other  things  to  further 
secure  the  re-payment  of  the  advances.  E.  & 
W.  consented,  extended  the  time  for  payment 
of  their  claims  and  made  further  advances 
and,  as  the  last  mentioned  agreement  author- 
ized, they  re-hypothecated  the  bonds  to  the 
bank. — At  the  expiration  of  the  extended  time 
the  railway  company  again  made  default  and 
notice  was  given  by  the  bank  that  the  bonds 
would  be  sold  unless  the  debt  was  paid  on  a 
day    named.      The    railway    Company     then 


brought  action  to  have  such  sale  restrained. 
Held,  affirming  the  judgment  appealed  from 
(23  N.  S.  Rep.  172).  that  the  bank  and  E.  & 
W.  were  respectively  first  a'^d  second  incum- 
brancers of  the  bonds,  being  to  all  intents  and 
purposes  mortgagees,  and  not  trustees  of  the 
company  in  respect  thereof,  and  there  was  no 
rule  of  equity  forbidding  the  bank  to  sell  or  E. 
&  W.  to  purchase  under  that  sale.  Held. 
further,  that  if  E.  &  W.  should  purchase  at 
such  sale,  they  would  become  absolute  owners 
of  the  bonds  and  not  liable  to  be  redeemed  by 
the  company.  Held,  also,  that  the  dealing  by 
the  bank  with  the  bonds  was  authorized  by 
the  Banking  Act.  Nova  Scotia  Central  Ry. 
Co,  V.  Halifaw  Banking  Co,,  xxL,  536. 

7.  Trustees  and  administrators — Fraudulent 
conversion — Past  due  bonds,  transfer  of — Ne- 
gotiable security — Commercial  paper — Deben- 
tures transferable  by  delivery — Equity  of  pre- 
vious holders  —  Art.  2B87  C.  C—Estoppet-- 
Brokers  and  factors — Pledge — Implied  notice 
— Duty  of  pledgee  to  make  inquiry — Innocent 
holder  for  value— ArU.  1A87,  1490  and  2202 
C,  C] --Quebec  Turnpike  Trusts  bonds  issued 
under  special  Acts  and  Ordinances  (Rev. 
Stats.  Que.,  1888,  Sup.  p.  505),  are  payable 
to  bearer  and  transferable  by  delivery.  Cer- 
tain of  these  bonds  belonging  to  the  estate  of 
the  late  D.  D.  Young,  had  been  used  as  ex- 
hibits and  marked  as  such  in  the  case  of 
Young  v.  Rattray^  and  having  been  afterwards 
lost  were  advertised  for  in  a  newspaper  in 
Quebec  in  the  year  1882.  About  ten  years 
afterwards  W.,  who  was  the  agent  and  admin- 
istiator  of  the  estate  and  had  the  bonds  in 
his  pojisession  as  such,  pledged  them  to  a 
broker  for  advances  on  his  own  account,  the 
bonds  being  then  long  past  due,  but  payment 
being  provided  for  under  the  above  cited  sta- 
tutes. Held,  affirming  the  judgement  of  the 
Court  of  Queen *8  Bench,  Foumier  and  Tas- 
chereau, JJ.,  dissenting,  that  neither  the  ad- 
vertisement nor  the  marks  upon  the  bonds, 
nor  the  broker's  knowledge  of  the  agent's  in- 
solvency, were  notice  to  pledgee  of  defects  in 
the  pledgor's  title ;  and  that  the  owners  of  the 
bonds,  having  by  their  act  enabled  their  agent 
to  transfer  them  by  delivery,  were  estopped 
from  asserting  their  title  to  the  detriment  of 
a  bond,  fide  holder.  Held,  also,  (affirming  the 
opinion  of  the  trial  judge),  that  a  bon&  fide 
holder  acquiring  commercial  paper  after  dis 
honour  takes  subject  not  merely  to  the  equities 
of  prior  parties  to  the  paper  but  also  to  those 
of  all  parties  having  an  interest  therein.  In 
re  European  Bank;  Bw  parte  The  Oriental 
Commercial  Bank  (5  Ch.  App.  358)  followed. 
Young  et  al.  v.  MacNider,  xxv.,  272, 

8.  Title  to  land — Sale — Right  of  redemption 
—Effect  as  to  third  parties — Pledge — Delivery 
and  possession  of  thing  sold.]  —  Real  estate 
was  conveyed  to  S.  as  security  for  money  ad- 
vanced by  him  to  the  vendor,  the  deed  of  sale 
containing  a  provision  that  the  vendor  should 
have  the  right  to  a  re-conveyance  on  paying 
to  S.  the  amount  of  the  purchase  money,  with 
interest  and  expenses  disbursed,  within  a  <5er- 
tain  time.  S.  subsequently  advanced  the  ven- 
dor a  further  sum  and  extended  the  time  'for 
redemption.  The  right  of  redemption  was  not 
exercised  by  the  vendor  within  the  time  limit- 
ed, and  S.  took  possession  of  the  property, 
which  was  subsequently  seized  under  an  exe- 
cution issued  by  V.,  a  judgment  creditor  of 
the  vendor.  S.  then  filed  an  opposition  claim- 
ing the  property  under  the  deed.  Heid,  re- 
versing the  judgment  of  the  Court  of  Queen's 
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Bench,  that  as  it  was  shewD  that  the  parties 
were  acting  in  good  faith,  and  that  they  in- 
tended the  contract  to  be,  as  it  purported  to  be, 
une  vente  d  rhn^i,  it  was  valid  as  such,  not 
only  between  themselves  but  also  as  respected 
third  persons.     ISalvaa  v.  VtiSgal,  zxvii.,  68. 

9.  Pledge — Deposit  tcith  tender — Forfeiture 
— Breach  of  contract — Municipal  corporation 
— Right  of  action — Damages — Compensation 
and  set-off  —  Restitution  of  thing  pledged— 
Arts.  19i}6,  1969,  1971,  1972,  1975  C.  C— Prac- 
tice on  appeal — Irregular  procedure.] — C.  on 
behalf  of  J.  C.  &  Co.,  a  firm  of  contractors  of 
which  he  was  a  member,  deposited  a  sum  of 
money  with  the  City  of  Montreal  as  a  guar- 
antee of  the  good  faith  of  J.  C.  &  Co.  in  ten- 
dering to  supply  gas  for  illuminating  and  other 
purposes  to  the  city  and  the  general  public? 
within  the  city  limits  at  certain  fixed  rates, 
lower  than  those  previously  charged  by  com- 
panies supplying  such  gas  in  Montreal,  and 
for  the  due  fulfilment  of  the  firm's  contract 
entered  into  according  to  the  tender.  After 
the  construction  of  some  works  and  laying  of 
pipes  in  the  public  streets,  J.  C.  &  Co.  trans- 
ferred their  rights  and  privileges  under  the 
cfontract  to  another  company  and  ceased  oper- 
ations. The  plaintiff,  afterwards,  as  assignee 
of  C,  demanded  the  return  of  the  deposit 
which  was  refused  by  the  city  council  which 
assumed  to  forfeit  the  deposit  and  declare  the 
same  confiscated  to  the  city  for  non-execution 
by  J.  C.  &  Co.  of  their  contract.  After  the 
transfer,  however,  the  companies  supplying  gas 
in  the  t'ity  reduced  the  rates  to  a  price  below 
that  mentioned  in  the  tender  so  far  as  the  city 
supply  was  affected,  although  the  rates  charg- 
ed to  citizens  were  higher  than  the  price  men- 
tioned in  the  contract.  Held,  that  the  deposit 
so  made  was  a  pledge  subject  to  the  provi- 
sions of  the  sixteenth  title  of  the  Civil  Code 
of  Lower  Canada  and  which,  in  the  absence 
of  any  express  stipulation,  could  not  be  re- 
tained by  the  pledgee,  and  that,  as  the  city 
had  appropriated  the  thing  pledged  to  its  own 
use  without  authority,  the  security  was  gone 
by  the  act  of  the  creditor  and  the  debtor  was 
entitled  to  its  restitution  although  the  obliga- 
tion for  which  the  security  had  been  given  had 
not  been  executed.— On  a  cross-demand  by  the 
defendant  for  damages,  to  be  set-off  in  com- 
pensation against  the  plaintiffs  claim ;  Held, 
that,  as  the  city  had  not  been  obliged  to  pay 
rates  in  excess  of  those  fixed  by  the  contract, 
no  damage  could  be  recovered  in  respect  to 
tb*»  obligation  to  supply  the  City ;  and  that  the 
breach  of  contract  in  respect  to  supplying  the 
public  did  not  give  the  corporation  any  right 
•of  action  for  damages  suffered  by  the  citizens 
individually.  Held,  further,  that  prospective 
damages  which  might  result  from  the  occupa- 
tion of  the  City  streets  by  the  pipes  acually 
laid  and  abandoned  were  too  remote  and  un- 
<?ertain  to  be  set-off  in  compensation  of  the 
<rlaim  for  the  return  of  the  deposit. — The 
court  also  decided  that,  following  its  usual 
practice,  it  would  not,  on  the  appeal,  inter- 
fere with  the  action  of  the  courts  below  in 
matters  of  mere  procedure  where  no  injustice 
Appeared  to  have  been  suffered  in  consequence 
although  there  might  be  irregularities  in  the 
issues  as  joined  which  brought  before  the  trial 
•court  a  demande  almost  different  for  the  mat- 
ter actually  in  controversy.  Finnie  v.  City 
<ff  Montreal,  xxxii.,  335. 

to.  Banking — Security  for  debt  of  trustee — 
Transfer  of  shares — Notice — Precarious  title 
—Arts.  1755,  2268  C.  C. 

See  Tbusts,  2. 


11.  Bank  shares — Pledge  as  security  to  an- 
other hank — Nullity — Loss  of  shares — Resti- 
tution. 

See  Banks  and  Banking,  16. 

12.  Advances  of  insolvent  railway  company 
—  Fraudulent  preference  —  Registration  — 
Priority. 

See  Lien,  7. 

13.  Construction  of  contract — Agreement  to 
secure  advances — Sale — Delivery  —  Possession 
— Bailment  to  manufacturer. 

See  Contract,  86. 

14.  Scire  facias — Title  to  land — Annulment 
of  letters  patent  —  Sale  of  pledge  —  Vente  d 
rimirS — Concealment  of  material  facts — Arts. 
1274-1279  R.  S.  O. — Registration — Transfer  of 
Crown  lands— Art.  1007  C.  P.  O.—Art.  155S 
C.  C. 

See  Cbown,  93. 

15.  Agency — Mandate — Factor — Arts.  1757, 
1740,  1742, 1975  C.  C. 

See  Pabtnkbship,  43. 


POUCE  OFFICER. 

1.  Assault  on  constable  —  Serving  summons 
— Indictable  offence — Competency  of  wife  as 
witness — Defendant — R.  8.  C.  c.  162,  s.  S4;  R. 
S.  C.  c.  174,  s.  216.] — ^An  assault  on  a  con- 
stable attempting  to  serve  a  summons  issued 
by  a  magistrate  on  information  charging  viola- 
tion of  the  Canada  Temperance  Act  is  an  as- 
sault on  a  peace  officer  in  the  due  execution  of 
his  duty  and  indictable  under  R.  S.  C.  c.  1G2, 
s.  34. — On  the  trial  of  an  indictment  for  such 
assault  the  wife  of  the  defendant  is  not  a  com- 
petent witness  on  his  behalf.  McFarlane  v. 
The  Queen,  xvi.,  393. 

2.  Search  warrant  —  Magistrate's  jurisdic- 
tion —  Justification  of  ministerial  officers  — 
Goods  in  oustodia  legis  —  Replevin  —  Estop- 
pel —  Res  judicata.]  — A  search  warrant  is- 
sued under  **  The  Canada  Temperance  Act  ** 
is  good  if  it  follows  the  prescribed  form,  and 
if  it  has  been  issued  by  competent  authority, 
and  is  valid  on  its  face,  it  will  afford  justifi- 
cation to  the  ofiScer  executing  it  in  either  crim- 
inal or  civil  proceedings,  notwithstanding  that 
it  may  be  bad  in  fact,  and  may  have  been 
quashed  or  set  aside.  Taschereau,  J.,  dissent- 
ing.— The  statutory  form  does  not  require  the 
premises  to  be  searched  to  be  described  by 
metes  and  bounds  or  otherwise. — A  judgment 
on  certiorari  quashing  the  warrant  will  not 
estop  the  defendant  from  justifying  under  it 
in  proceedings  to  replevy  the  goods  seized 
where  he  was  not  a  party  to  the  proceedings 
to  set  the  warrant  aside  and  such  judgment 
was  a  judgment  inter  partes  only.  Tasche- 
reau, J.,  dissenting.  Slceth  v.  Hurlbert,  xxv., 
620. 

3.  Criminal  Code,  s.  575  —  Persona  design 
nata  —  Officers  de  facto  and  de  jure — Chief 
constable  —  Common  gaming  house  —  Con- 
fiscation of  gambling  instruments,  money,  <fc.] 
— Section  575  of  the  Criminal  (^ode.  authoriz- 
ing the  issue  of  a  warrant  to  seize  gambling 
implements  on  the  report  of  **  the  chief  con- 
stable or  deputy  chief  constable  "  of  a  city  or 
town,  does  not  mean  that  the  report  must 
come  from  an  ofiicer   having  the  exact  title. 
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mentioned^  but  only  £rom  one  exercising  such 
functions  and  duties  as  will  bring  him  within 
the  designation  used  in  the  statute.  There- 
fore, the  warrant  could  properly  issue  on  the 
report  of  the  deputy  high  constable  of  the  City 
of  Montreal.  Girouard.  J.,  dissenting. — The 
warrant  would  be  good  if  issued  on  the  report 
of  a  person  who  filled  de  facto  the  office  of 
deputy  high  constable  though  he  was  not  such 
de  jure,  O'Neil  v.  Attomey-Oeneral  of  Can- 
ada, xxvi.,  122. 

4.  Principal  and  agent  —  Police  constable — 
Negligent  performance  of  duty — Liability  of 
municipal  corporation.] — A  police  officer  is  not 
the  agent  of  the  municipal  corporation  which 
appoints  him  to  the  position  and,  if  he  is 
negligent  in  performing  his  duty  as  a  guar- 
dian of  the  public  peace,  the  corporation  is  not 
responsible.  Judgment  appealea  from  (35  N. 
B.  Rep.  296)  affirmed.  McOleave  y.  City  of 
Monoton,  xzzii.,  106. 


POUCE  KBOUULTIONS. 

1.  B.  N.  A,  Act,  1867,  m.  91,  92— fifaJe  of 
liquor — Brewers*  licenses — Local  and  muni- 
otpal  matters — Powers  of  Parliament  of  Can- 
ada— Provincial  legislative  authority — ^7  Vict, 
0.  32  (On*.)]— The  Ontario  Act,  37  Vict.  c. 
32,  is  not  a  statute  in  the  exercise  of  police 
regulations  and  is  ultra  vires  of  the  Provin- 
cial Legislature.  iSevern  v.  The  Queen,  ii., 
70. 

2.  Master  and  servant — Negligence — "  Que- 
bec Factories  Act"—R.  fif.  Q,  arts,  S019  to 
S05S—Art,  105S  C.  C.—CivU  responsibility- 
Cause  of  accident  —  Onus  of  proof — Statut- 
able duty — Police  regulations.]  —  The  provi- 
sions of  "The  Quebec  Factories  Act,"  (R.  S. 
Q.  arts.  3019  to  3053.  inclusively)  are  intend 
ed  to  operate  only  as  police  regulations,  and 
the  statutable  duties  thereby  imposed  do  not 
affect  the  civil  responsibility  of  employers  to- 
wards their  employees,  as  provided  by  the 
Civil  Code.  Montreal  Rolling  Mills  Co.  v. 
Corcoran,  xxvi.,  595. 


POUCT. 

See   Insurance,   Accident,   Fibe,   Guaran- 
tee, Life  and  Marine. 

See  also.  Public  Policy. 


POSSESSION. 

1.  Action'  on  disturbance — Possessory  ac- 
tion— •*  Possession  annale  " — Arts,  9^6  and 
948  C.  C.  P. — Nature  of  possession  of  unen. 
dosed  vacant  lands — Boundary  marks  —  De- 
livery of  possession,]— :Iti  1890,  G.  purchased 
a  lot  25  feet  wide,  and  the  vendor  pointed  it 
out  to  him,  on  the  ground,  and  shewed  him 
the  pickets  marking  its  width  and  depth.  The 
lot  remained  vacant  and  unenclosed  up  to  the 
time  of  the  disturbance,  and  was  assessed  as 
a  25- foot  lot  to  G.,  who  paid  all  municipal 
taxes  and  rates  thereon.  In  1805  the  adjoin- 
ing lot,  which  was  also  vacant  and  unenclosed. 
was  sold  to  another  person,  who  commenced 
laying  foundations  for  a  building,  and  in  doing 


so,  encroached  by  two  feet  on  the  width  of 
the  lot  so  purchased  by  G.,  who  brought  a  pos- 
sessory action  within  a  couple  of  months  from 
the  date  of  the  disturbance.     Held,  that  the 

Possession  annale j  required  by  art.  d46  C. 
L  P.,  was  sufficiently  established  to  entitle 
the  plaintiff  to  maintain  his  action.  Oauthier 
V.  Masson,  xxvii.,  575. 

2.  Title  to  land  —  Possession  —  Statute  of 
Limitations,] — In  1802,  M.  obtained  a  grant 
of  land  from  the  Crown  and  in  1823,  permit- 
ted his  eldest  son  to  enter  into  possession. 
The  latter  built  and  lived  on  the  land  and 
cultivated  a  large  portion  of  it  for  more  than 
ten  years  when  he  removed  to  a  place  a  few 
miles  distant,  after  which  he  pastured  Cattle 
on  it  and  put  up  fences  from  time  to  time. 
His  father  died  before  he  left  the  land.  In 
1870  he  deeded  the  land  to  his  four  sons  who 
sold  it  in  1873,  and  by  different  conveyances, 
the  title  passed  to  P.  in  1884.  In  1896,  the 
descendants  of  the  younger  children  of  M. 
gave  a  deed  of  this  land  to  B.,  who  proceeded 
to  cut  timber  from  it.  In  an  action  for  tres- 
pass by  P. ;  Held,  affirming  the  judgment  ap- 
pealed from,  that  the  jury  on  the  trial  were 
justified  in  finding  that  the  eldest  son  of  M. 
had  the  sole  and  exclusive  possession  of  the 
land  for  twenty  years  before  1870,  which  had 
ripened  into  a  title.  If  not,  the  deed  to  his 
sons,  in  1870.  gave  them  exclusive  possession 
and,  if  they  had  not  a  perfect  title  then,  they 
had  twenty  years  after,  in  1890.  Bentley  v. 
Peppard,  xxxiii.,  444. 

3.  Railways — Location  of  permanent  way — 
Fencing  —  Laying  out  of  boundaries  —  Con- 
struction of  deed  —  Estoppel  by  conduct  — 
Words  of  limitation  —  Registry  laws — Notice 
of  prior  title — Riparian  rights — Possession — 
Acquisitive  prescription — Tenant  by  suff ranee 
—Arts.  569,  W2,  USTt,  1593,  2193,  2196,  22Ji2, 
2251  C.  C.—Art.  77  O,  P,  Q.—U  d  15  Vict, 
0,  51—25  Vict.  c.  61,  s.  15 — Findings  of  fact — 
Assessment  of  damages — Emphyteutic  lease — 
Contract  innommi — Domaine  direct — Domaine 
utUe — Alienation  —  Right  of  action — Adding 
parties.] — A  railway  company  purchased  land 
from  P.,  bounded  by  a  non-navigable  river,  as 
"selected  and  laid  out"  for  their  permanent 
way.  iStakes  were  planted  to  shew  the  side 
lines  and  the  railway  fencing,  at  the  points  in 
dispute,  was  placed,  here  and  there,  above  the 
water  line,  although  the  company  could  not 
have  the  quantity  of  land  conveyed  unless  they 
took  possession  to  the  edge  of  the  river.  P. 
remained  in  possession  of  the  strip  of  land  be- 
tween the  fence  and  the  water's  edge  and  the 
bed  of  the  stream  ad  medium  fUum  and,  after 
the  registration  of  the  deed  to  the  company, 
sold  the  rest  of  his  property  including  water 
rights,  mills  and  dams  constructed  in  the 
stream  to  the  defendant's  auieur,  describing 
the  property  sold  as  **  including  that  part  of 
the  river  which  is  not  included  in  the  right  of 
way,  &c."  The  plaintiffs  never  operated  their 
line  of  railway  but,  immediatelv  on  its  com- 
pletion, under  powers  conferred  by  their  char- 
ter, and  the  Railway  Act,  14  &  15  Vict.  c.  51, 
leased  it  for  999  years  to  another  company 
and  the  railway  has  been  ever  since  operated 
by  other  companies  under  the  lease.  The 
plaintiffs'  action  pititoire,  including  a  claim 
for  damages,  was  met  by  pleas:  (1)  That  the 
lease  was  an  alienation  of  all  plaintiffs'  inter- 
est in  the  lands  occupied  by  toe  railway  and 
left  them  without  any  right  of  action;  (2> 
that  the  right  of  way  sold  never  extended  be* 
yond   the  fencing,  such  being  the  interpreta* 
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tion  placed  upon  the  conveyance  by  permit- 
ting P.  to  retain  possession  of  the  strip  of 
land  in  question  fmd  the  river  ad  medium 
fUum;  (3)  that  by  ten  yuars'  possession  as 
owner  in  good  faith  under  translatorv  title 
the  defendant  had  acquired  ownership  oy  the 
prescription  of  ten  years,  and  (4)  that,  by 
thirty  years'  adverse  possession  without  title, 
the  defendant  and  his  auteura  had  acquired  a 
title  to  the  strip  of  land  and  riparian  rights 
in  question.  On  appeal  the  Supreme  Court 
held:  1.  That  the  description  in  the  deed  to 
the  railway  company  included  ew  jure  naturof, 
the  river  ad  medium  filum  aqua  as  an  inci- 
dent of  the  grant  and  that  their  title  could 
not  be  defeated  by  subsequent  conveyance 
through  their  vendor  and  warrantor,  notwith- 
standing that  they  may  not  have  taken  physi- 
cal possession  of  all  the  lands  described  in 
the  prior  conveyance.  2.  That  the  possession 
of  the  strip  of  land  and  the  waters  and  bed  of 
the  rivel*  ad  medium  filum  by  the  vendor  and 
his  assigns,  after  the  conveyance  to  the  com- 
pany, was  not  the  possession  animo  domini 
required  for  the  acquisitive  prescripton  of  ten 
years  under  art  2221  of  the  Civil  Code  of 
Lower  Canada,  but  merely  an  occupation  as 
tenant  by  suflfrance  upon  which  no  such  pre- 
scription could  be  based.  3.  That  the  failure 
of  tile  vendor  to  deliver  the  full  quantity  of 
land  sold  and  the  company's  abstention  from 
troubling  him  in  his  possession  of  the  same 
could  not  be  construed  as  conduct  placing  a 
construction  upon  the  deed  different  from  its 
clear  and  ambiguous  terms  or  as  limiting  the 
area  of  the  lands  conveyed.  4.  That  the  terms 
of  the  description  in  the  subsequent  convey- 
ance b^  P.  to  the  defendant's  auteur  were  a 
limitation  equivalent  to  an  express  reservatidn 
of  that  part  of  the  property  which  had  been 
previously  conveyed  to  the  company  and  pre- 
vailed the  defendant  acquiring  title  by  ten 
years'  prescription,  and  further  that  he  was 
charged  with  notice  of  the  prior  conveyance 
through  the  registration  of  the  deed  to  the 
company.  5.  That  the  acquisitive  prescrip- 
tion of  thiry  years  under  art.  2242  of  the 
Civil  Code  could  not  run  in  favour  of  the 
original  vendor  who  had  warranted  title  to  the 
lands  conveyed  to  the  company  because,  after 
the  sale,  his  occupation  of  the  part  of  the  pro- 
perty tlie  possession  of  which  he  had  failed  to 
deliver,  was  merely  on  suffrance. — ^The  judg- 
ment appealed  from  was  reversed  on  the  ques- 
tions of  law  as  summarized,  Uavies,  J.,  dubi- 
iante^  but  the  findings,  on  conflicting  testimony 
in  respect  of  damages,  made  by  the  trial  judge 
were  not'  disturbed  on  the  appeal. — On  the 
question  raised  as  to  the  right  of  action  to 
recover  the  lands  and  for  damages  caused  to 
the  permanent  way,  it  was  Hcldt  affirming  the 
judgment  appealed  from,  that  the  lease  to  the 
companies  which  held  and  operated  the  rail- 
way, amounted  to  an  emphyteutic  lease  assign- 
ing the  domaine  utile  and  all  the  plaintiffs' 
rights  in  respect  of  the  railway,  reserving,  how- 
ever, the  domaine  direct^  and,  consequently,  the 
plaintiffs  had  the  right  of  action  au  p^titoire 
as  the  party  having  the  legal  estate,  although 
the  right  of  action  for  the  damages,  if  any, 
sustained  would  belong  to  the  lessees,  who 
held  the  beneficial  estate. — Semhle  that,  if 
necessary,  the  lessees  might  have  been  allowed 
to  be  added  as  parties,  plaintiffs  in  the  action, 
in  order  to  recover  any  damages  which  might 
have  been  sustained,  if  there  had  been  any 
satisfactory  proof  that  damages  had  been 
caused  through  the  fault  of  the  defendant. 
Maaaaioippi  Valley  Ry,  Co.  v.  Reed,  xxxiii., 
457. 


3a.  PreacripHon  —  Aria,  1S79,  2191  CO.— 
Renunciation  of  community — Eatoppel, 
See  TriLB  to  Land,  75. 

4.  Ejectment — Injunction — Account — Chan- 
cery juriadiction — I'aw  title — Evidence — jB.  8, 
O.  (1877)  c.  40,  s.  87;  SS  Vict,  o.  2S  {Ont.} 

See  Title  to  Land,  99. 

5.  Right  of  way — Treapaaa — Poaaeaaory  ao- 

See  Action,  125. 

6.  Purchaae  of  atock  in  trade  —  Hiring 
former  owner  aa  clerk — Change  of  poaaeaaion 
— fi.  S,  O.  il877),  0.  119,  a.  5, 

See  Sale,  12. 

7.  Treapaaa  on  wUd  landa — laolated  acta — 
Statute  of  Limitationa, 

See  Pbesobiftion,  15. 

8.  Lonp  uaer  —  Treapaaa — Title  to  land  — 
Boundartea  —  Agreement  at  trial — Eatoppel. 

See  Ubeb.  1. 

9.  Evidence  —  Entry  aa  caretaker — Acta  of 
ownerahip — Severance  of  title. 

See  Pbescbiftion,  16. 

10.  Tenanta  in  Common  —  WiU — Remain- 
der—Survival of  tenant  for  life — Statute  of 
Limitationa, 

See  Title  to  Land,  57. 

11.  Holding  under  truat — Title  to  land — 
Statute  of  lAmitationa. 

See  Will,  13. 

12.  Deed  —  Conairuction  of  —  Amhiguoua 
deaoription  —  Title  to  landa  —  Conduct  of 
partiea  —  Preaumptiona  in  favour  of  occupant. 

See  Evidence,  27. 

13.  Teatamentary  aucceaaion  —  B<ilanoe 
due  by  tutor  —  Executora  —  Account,  action 
for  —  Action  for  proviaional  poaaeaaion  — 
Partiea  to  action. 

See  BiZECUTOBS  and  Administbatobs,  8. 

14.  Title  to  landa  —  Boundariea  —  Old 
aurvey — Statute  of  Limitationa. 

See  Title  to  Land,  134. 

15.  Statute  of  Limitationa— R.  S.  N.  S. 
(5  Sch.  c.  112) — Partition  of  landa — Tenants 
in  common. 

See  Title  to  Land,  86, 

16.  Easement  —  Sale  of  land  —  Unity  of 
poaaeaaion — Severance — Coniinuoua  uaer. 

See  Easement,  19. 

17.  Donatio  mortia  cauad  —  Delivery  of  key 
to  third  peraon. 

See  Donation,  2. 

18.  Title-  to  land — Poftaesaion  beyond  bound- 
ary  —  Bona  fidea — Notice  —  Regiatered  title 
deed. 

See  Pbescbiftion,  18. 

19.  Title  to  land — Fencing — Boundariea  — 
Railway  —  Adverse  poaaeaaion  —  Notice  by 

j  regiatration  of  prior  conveyance. 
I  See  Prescription,  19. 
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POSSESSION,  PBOVISIONAIi. 

See  Envois  en  Possession. 


POSSESSORY  ACTIOir. 

Demolition  of  works  —  Trespass  - 
wall  —  MitoyeneiS—Form  of  action. 

Bee  Action,  125-127. 


Party 


POST  liETTEB. 

1.  Contract  hy  correspondence — Acceptance 
— Mailing—Art.  85  C  C— Domicile. 

See  Contract,  134. 

2.  Contract  by  correspondence  —  Post  letter 
— Time  limit — Breach  of  contract — Damages 
— Counterclaim — Condition  precedent — Right 
of  action. 

See  Oontbact,  217. 


POST  OFFICE. 

1.  Crown  —  Suretyship  —  Postmaster's 
bond  —  Penal  clause  —  Lex  loci  contractus — 
Negligence — Laches  of  the  Crown  officials  — 
Release  of  sureties — Arts.  1053,  1054,  ^^91, 
1135,1927,  1929'  1965  C.  C.]— In  an  action  by 
the  Crown  on  the  information  of  the  Attorney- 
General  of  Canada  upon  a  bond  executed  in 
the  Province  of  Quebec  in  the  form  provided 
b^    the    *•  Act    respecting   the   security   to    be 

fiven  by  the  officers  of  Canada"  (31  Vict.  c. 
7;  35  Vict.  c.  19)  and  "The  Post  Office 
Act"  (38  Vict.  c.  7),  Held,  Sir  Henry 
Strong,  C.J.,  dissenting,  that  the  right  of  ac- 
tion under  the  bond  was  governed  by  the  law 
of  the  Province  of  Quebec.  Held,  further, 
that  such  a  bond  was  not  an  obligation  with 
a  penal  clause  within  the  application  of 
articles  1131  and  1135  of  the  Civil  Code  of 
Lower  Canada.     Black  v.  The  Queen^  zxix.. 


2.  Appointment  of  chief  inspector — 31  Vict. 
e.  10,  s.  14 — Privileged  communication — Act 
done  in  discharge  of  duty. 

See  Public  Officer,  1. 

3.  Parol  agreement  —  Carriage  of  mails — 
Part  performance — Authority  to  bind  Crown. 

See  Contract,  8. 

4.  Contract  by  correspondence  —  Accept- 
ance— Mailing — Art.  85  C.  C. 

See  Contract,  134. 


POWEB  OF  SAUa. 

See  MoBTGAOE,  26-31. 


POWERS. 

1.  Construction  of  statute^*' May  ^'^Per- 
missive authority — By-law  or  resolution  — 
Municipai  corporation  —  Contract  —  Sedl  — 
Adoption.] — In  s.  Ill  of  the  Manitoba  Muni- 
cipal Act,  1884,  which  provides  that  muni- 
cipal corporations  may  pass  by-laws  in  rela- 
tion to  matters  therein  enumerated,  the  word 
**  may  "  is  .permissive  only  and  does  not  pro- 
hibit corporations  from  exercising  their  juris- 
diction otherwise  than  by  by-law,  Ritchie, 
C.J.,  and  Strong,  J.,  dissenting.  'Bemardin 
V.  North  Dufferin,  xix.,  581. 

2.  Stock  subscriptions  —  Surrender  —  For- 
feiture —  Duty  of  directors  —  Construction 
of  statute  —  Cancellation  of  shares  —  Con- 
tributories  —  Irregular  organization  —  Ultra 
vires  —  "  The  Companies  Act "— **  The  Wind- 
ing-up Act  '* — Pleading. 

See  Company  Law,  43. 

3.  Bar  of  Province  of  Quebec — Discipline — 
Domestic    tribunal — Procedure — Prohibition. 

See  Jurisdiction,  2. 


4.  Trustees^ 
mon. 


POWER  OF  ATTORNEY. 

1.  Husband  and  wife  —  Prohibitory  clause 
in  will. 

See  Executors  and  Administrators,  6. 

2.  Assignment  in  trust  for  creditors  —  Pow- 
er of  attorney  to  assignor — Authority  to  use 
principal's   name — Sale  of  goods — Credit. 

See  Debtor  and  Creditor,  46. 

And  see  Attorney. 


—Party  wall — Tenants  in   corn- 
See  Trusts,  24. 


And  see  Executors  and  Administrators  — 
Foreclosure  —  Mandate  —  Mortgage 
— Partnership — Principal  and  Agent 
—Will. 


PRACTICE  AND  PROCEDURE  (OEN- 
ERAIXT.) 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 


23. 
24. 

25. 


Account  and  Inquiry,  1,  2. 

Actions,  3-17. 

Admissions,  18-21. 

Amendment,  22-27. 

Appeals,  28-36. 

Default  Proceedings,  37-39. 

Deposit,  40-41. 

Elections,  42-57. 

Exception  a  la  Forme,  58,  59. 

Garnishment,  60. 

Incidental  Demand,  61,  62. 

Information,  63. 

Interrogatories.  64,  65. 

Judgments.  66-71. 

Jury  Trials,  72  74. 

New  Trials,  75-89. 

Notice,  90-92. 

Oppositions,  93-94. 

Orders,  95  97. 

Parties.  98-119. 

Peremption  d' In  stance,  120. 

Procedure  in  Special  Cases,  121,  122, 

122a. 
References.  123-}27. 
Rules  of  Practice,  128-130.  - 
Service  of  Process.  131-134. 
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26.  STA.T  OF  PHOCEBDIITGS,  135,  136. 

27.  Tbials,  137-142. 

28.  Wbits,  143-145. 

(Memo.  See  Appeal  —  Pleading  —  Pbag- 

•       TIGS    OF   SUPHEMB   GOUBT.) 


1.  Account  and  Inquiry. 

1.  Testamentary  succession  —  Executors — 
Balance  due  by  tutor  —  Practice  —  Action 
for  account  —  Provisional  possession  —  En- 
voie  en  possession — Parties.] — ^The  Supreme 
Court  affirmed  the  judgment  appealed  from 
(Q.  R.  6  Q.  B.  34),  reversing  the  trial  court 
and  dismissing  the  action  and  incidental  de- 
mand, and  which  held,  that  on  failure  of  tes- 
tamentary executors  to  render  an  acfcount,  the 
heirs  of  the  testator  have  no  direct  action 
against  them  for  alleged  balances  in  their 
hands;  that  their  proper  recourse  would  be 
by  an  action  for  account,  which  would  em- 
brace the  whole  of  the  administration  of  the 
succession  by  the  executors  and  could  not  be 
restricted  to  particular  or  isolated  matters; 
that  a  demand  for  provisional  possession  {en- 
voie  en  possession)^  of  a  testamentary  suc- 
cession against  an  executor  who  has  had  the 
administration  thereof  should  implead  all  the 
heirs  as  plaintiffs,  that  failure  in  the  joinder 
of  any  one  of  them  would  be  fatal  and  the 
defendant  could  not  be  comi)elled  to  call  them 
in  as  parties  to  the  action,  and  further,  that, 
in  a  case  where  there  were  several  executors, 
such  actions  must  be  brought  against  them 
jointly  and  could  not  be  validly  instituted 
against  one  of  them  even  with  the  extra-judi- 
cial consent  of  the  others.  Cream  v.  David- 
son, xxvii.,  302. 

2.  D^bats  de  compte  —  Issues  en  reddition 
— Amount  in  controversy  —  Jurisdiction. 

See  Appeal,  94,  249. 


2.  Actions. 

3.  Action  for  negligence  —  Joint  tort 
feasors  —  Joinder  of  defendants — B.  C.  Ju- 
dicature Act — Motion  for  judgment — Find- 
ings of  jury — New  trial  —  Judgment  by  ap- 
pellate court.] — In  a  case  where  a  towing 
company  made  a  contract  and  afterwards  en- 
gaged the  assistance  of  another  navigation 
company  in  carrying  out  the  contract,  the 
ship  in  tow  was  damaged  through  careless 
and  improper  navigation  by  the  tugs  of  both 
companies  employed  about  the  work.  Held, 
reversing  the  judgment  appealed  from,  that 
an  action  in  which  both  companies  were 
joined  as  defendants  was  maintainable  in  that 
form  under  the  B.  C.  Judicature  Act :  that 
the  case  coming  before  the  court  below  on 
motion  for  judgment  under  the  order  which 
governs  the  practice  in  such  cases,  and  which 
is  identical  with  English  order  40,  rule  10,  of 
the  orders  of  1875,  the  court  could  give  judg- 
ment, finally  determining  all  questions  in  dis- 
pute, although  the  jury,  may  not  have  found 
on  them  all.  but  does  not  enable  the  court  to 
dispose  of  a  case  contrary  to  the  finding  of  a 
jury.  In  case  the  court  consider  particular 
findings  to  be  against  evidence,  all  that  can 
be  done  is  to  award  a  new  trial,  either  gen- 
erally or  partially  under  the  powers  confer 
red  by  the  rule  similar  to  the  English  order 


39,  rule  40;  and  that  the  Supreme  Court  of 
Canada,  giving  the  judgment  that  the  court 
below  ought  to  have  given,  was  in  this  case 
in  a  position  to  give  judgment  upon  the  evi- 
dence at  large,  there  being  no  findings  by  the 
jury  interposing  any  obstacle  to  their  so  do- 
ing, and  therefore  a  judgment  should  be  en- 
tered against  both  defendants  for  damages 
and  costs.  (See  The  '*  Thrasher"  Case,  1 
B.  C.  Rep.  pt.  I..  153.)  Sewell  v.  B.  (7. 
Towing  Co.,  and  The  Moodyville  Sawmill  Co., 
ix.,  527. 

[The  Privy  Council  granted  leave  to  appeal, 
but  the  case  was  settled  before  hearing.] 

4.  Parties  to  suit — Assignment  of  chose  in 
action  —  Demurrer  —  Res  judicata  —  Ac- 
count.]— C.  by  instrument  under  seal  assign- 
ed to  defendant,  as  security  for  moneys  due, 
his  interest  in  policies  of  insurance  on  which 
he  had  actions  pending.  C.  afterwards  gave 
to  B.  an  order  on  defendant  for  the  bali^nce 
of  the  insurance  money  that  would  remain 
after  paying  his  debt  to  defendant.  B.  in- 
dorsed the  order  and  delivered  it  to  plaintiff 
by  whom  it  was  presented  to  defendant,  who 
wrote  his  name  across  its  face.  B.  afterwards 
delivered  to  plaintiff  a  signed  document  stat- 
ing that,  having  been  informed  that  the  in- 
dorsed order  was  not  negotiable  by  indorse- 
ment, to  perfect  plaintiff's  title  and  enable 
him  to  obtain  the  money  in  defendant's 
hands,  they  assigned  and  transferred  their  in- 
terest therein  and  appointed  plaintiff  their 
attorney,  in  their  name,  but  for  his  own  use 
and  benefit,  to  collect  the  same. — Defendant 
having  received  the  amounts  due  C.  on  the 
insurance  policies  informed  plaintiff,  on  his 
demanding  an  account,  that  there  were  prior 
claims  that  would  absorb  it  all.  Plaintiff 
then  filed  a  bill  in  equity  for  an  account  and 

I  payment   of   the   amount   found    due   him   to 
I  which  defendant  demurred  for  want  of  parties, 
.  alleging   that  the   order,   though   absolute  on 
its  face,  was,  in  fact,  only  given  as  security, 
and  that  an  account  between  B.    and  C.  be- 
ing necessary  to  protect  C.'s  rights,  C.  was 
a  necessary  party  to  the  suit     The  demurrer 
was  overruled  and  the  judgment  overruling  it 
not  appealed  from,  and  the  same  defence  of 
want  of  parties  was  set  up  in  the  answer  to 
the   bill.      Held,   affirming   the  judgment  ap- 
pealed from  (29  N.  B.  Rep.  340).  Stronj?  and 
I  Patterson,  JJ.,  dissenting,  that  the  question  of 
'  want  of  parties  was  res  judicata  by  the  judg- 
I  ment  on  the  demurrer  and  could  not  be  raised 
'  again  by  the  answer. — Even  if  it  could,   the 
I  judgment  was  right  as  C.   was  not  a   neces- 
!  sary  party. — As  between  plaintiff  and  defend- 
'  ant  the  order  was  an  absolute  transfer  of  the 
fund   to  be   received    by   defendant,   and   was 
I  treated  by  all  the  parties  as  a  negotiable  in- 
I  strument. — Defendant  had  nothing  to  do  with 
the  equities  between   C.   and   B.,  or   between 
B.  and  plaintiff,  but  was  bound  to  account  to 
plaintiff  in  accordance  with  his  undertaking  as 
indicated  by  the  acceptance  of  the  order.    Me- 
Kean  v.  Jones,  xix.,  480. 

5.  Parties  to  action  —  Trespass  to  mort- 
gaged property  —  Equity  of  redemption  — 
Transfer  before  action.] — Under  the  Judica- 
ture Act  (N.  S.)  the  owner  of  the  equity  of 
redemption  can  maintain  an  action  for  tres- 
pass to  mortgaged  property  and  injury  to  the 
freehold  though  after  the  trespass  and  before 
action  brought  he  has  parted  with  his  equity, 
^njudgment  appealed  from  (24  N.  'S.  Rep. 
476)  affirmed.  Gwynne,  J.,  dissenting. — Mort- 
gagees out  of   possession   cannot,  after  their 
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interest  has  ceased  to  exist,  maintain  an  ac- 
tion for  such  trespass  and  injury  committed 
while  they  held  the  title. — Per  Gwynne,  J. 
A  mortgagee  in  possession  at  the  time  the 
trespass  and  injury  is  committed  is  the  only 
person  damnified  thereby  and  can  maintain 
an  action  therefor  after  he  has  parted  with 
his  interest,  nor  is  he  estopped  therefrom  by 
having  consented  to  a  sale  to  one  of  the  tres- 
passers of  the  personal  property  as  to'  which 
the  trespass  was  committed.  The  tort  feasors 
could  not  set  up  such  estoppel  even  though 
the  amount  recovered  from  them  with  the  sum 
received  by  such  mortgagee  for  his  interest 
should  exceed  his  mortgage  debt.  Brookfield 
V.  Brown,  xxil.,  398. 

6.  Ewecutors  and  trustees  —  Accounts  — 
Jurisdiction  of  Probate  Court  —  Res  judi- 
cata.]— A  Court  of  Probate  has  no  jurisdic- 
tion over  the  passing  of  accounts  contain- 
ing items  over  accounts  of  trustees  under  a 
will,  and  relating  to  the  duties  of  both  exe- 
cutors and  trustees  is  not.  so  far  as  the  latter 
are  concerned,  binding  on  any  other  court, 
and  a  Court  of  Equity,  in  a  suit  to  remove 
the  executors  and  trustees,  may  investigate 
sudi  accounts  again  and  disallow  charges  of 
the  trustees  which  were  passed  by  the  Probate 
Court.    Grant  v.  Maolaren,  xxiii.,  310. 

7.  Annulment  of  deed  —  PrSte-nom  — 
Parties  in  interest — Incidental  proceedings."] — 
The  nullity  of  a  deed  of  assignment  can  only 
be  invoked  by  proceedings  to  which  all  per- 
sons interested  in  the  deed  have  been  made 
parties.     Ouertin  v.   Oosselin,  xxvii.,  514. 

8.  Vacating  sheriff's  sale  —  Petition  —  Ex- 
posure to  eviction  —  Refund  of  price  of  ad- 
iudioation  paid— Arts,  706,  110,  714.  715  C.  C. 
P.]— Art.  715  C.  C.  P.  does  not  apply  to 
sheriflTs  sales  which  have  been  perfected  by 
payment  of  the  price  of  adjudication  and  exe- 
cution of  the  deed,  hor  does  it  give  a  right 
to  have  such  sale  vacated  and  the  amount 
paid  refunded.  —  The  procedure  by  petition 
for  vacating  sheriff's  sales  can  only  be  Invoked 
in  cases  where  an  action  would  lie.  Trust 
and  Loan  Co.  v.  Quintal  (2  Dor.  Q.  B.  190) 
followed. — The  joinder  of  the  curator  to  an 
unopened  substitution  is  not  necessary  in  an 
action  upon  the  obligation  in  a  mortgage 
which  has  priority  over  the  instrument  creat- 
ing the  substitution,  and  a  sheriff's  sale  in 
execfution  of  a  judgment  upon  such  an  obliga- 
tion against  the  grevS  de  substitution  has  the 
effect  of  dfscharging  the  lands  from  the  un- 
opened substitution,  notwithstanding  that  the 
curator  has  not  been  made  a  party  to  the  ac- 
tion or  proceedings.  Chef  dit  Vadeboncwur 
V.  City  of  Montreal  (29  Can.  S.  C.  R.  9) 
followed.  Judgment  appealed  from,  Q.  R.  12 
S.  C.  155,  affirmed.  Deschamps  v.  Burv, 
xxix.,  274. 

9.  Action  —  Condition  precedent  —  Alle- 
gation of  performance — Burden  of  proof,] — 

.Under  the  Ontario  Judicature  Act  the  per- 
formance of  conditions  precedent  to  a  right 
of  action  must  still  be  alleged  and  proved  by 
the  plaintiff.  Home  Life  Association  v.  Ran- 
dall, XXX.,  97. 

10.  Reddition  de  compte  —  Unsworn  state- 
ment— Contradictory  pleadings. 

See  Account,  1. 

11.  Action  against  Crown  —  Style  of  cause. 

See  Crown,  90. 


12.  Forfeiture  of  charter  —  Sciri  fa 
Form  of  proceedings — Arts,  997  et  seq,  C.  C, 
P, — Information  by  Attorney-General, 

See  Company  Law,  21. 

13.  Testamentary  succession  —  E9ecutor9 — 
Balance  due  by  tutor  —  Action  for  account — 
Provisional  possession  —  Envoie  en  poBses- 
sion. 

See  No.  1,  ante. 

14.  Mitoyenet4  —  Demolition  of  wall — Boe- 
sessoire — Petitoire — Form  of  action. 

See  Appeal,  77. 

15.  Action  against  incorporated  compan^^—- 
Forfeiture  of  charter  —  Estoppel  —  CotnpU- 
ance  with  statute — Res  judicata — Collection 
of  toUs. 

See  Company  Law,  22. 

16.  Title  to  land  —  SheHfTs  sale  —  Va- 
oatin^  sale,  refund  of  price  —  Ewposure  to 
evictwn  —  Actio  condictio  indebiti — Substitu- 
tion— Prior  incumbrance — Discharge  by  »her- 
ifTs  sale — Petition  to  vacate  sheriffs  sale. 

See  Acnovr,  13. 

17.  Adverse  mineral  claim — Form  of  plan 
and  affidavit — Right  of  action — Condition  pre- 
cedent— Necessity  of  actual  survey — Blanfc  in 
jurat— R.  S.  R.  C.  (1897)  c.  1S5,  s.  37^R, 
8,  B.  C  {1897)  c  S,  s,  16—61  Vict,  c.  «,  ». 
9  (B.  C.)—B.  C.  Supreme  Court  Rule  US 
of  1890. 

See  Action,  28. 


3.  Admissions. 

18.  Evidence — Judicial  admissions  —  Nul- 
lified instruments  —  Cadastre  —  Plans  and 
official  books  of  reference  —  Compromise  — 
**  Transaction  " — Estoppel.] — ^A  judgment  de- 
claring a  will  faux  is  not  evidence  of  admis- 
sion of  the  title  of  the  heir  at-law  by  reason 
of  anything  the  devisee  had  done  in  respect  of 
the  will,  first,  because  the  will  having  been 
annulled  was  for  all  purposes  unavailable, 
and,  secondly,  because  the  declaration  of  fans, 
contained  in  the  judgment,  did  not  shew  any 
such  admission.  (Girouard,  J.,  dissented.)  — 
The  constructive  admission  of  a  fact  result- 
ing from  a  default  to  answer  interrogatories 
upon  articulated  facts  recorded  under  art.  225 
C.  C.  P.,  cannot  be  invoked  as  a  judicial  ad- 
mission in  a  subsequent  action  of  a  different 
nature  between  the  same  parties. — Statements 
entered  upon  cadastral  plans  and  official  books 
of  reference  made  by  public  officials,  ahd  filed 
in  the  lands  registration  offices,  in  virtue  of 
the  provisions  of  the  Civil  Code  of  Lower 
Canada,  do  not  in  any  way  bind  persons  who 
were  not  cognizant  thereof  at  the  time  the 
entries  were  made. — Where  a  deed  entered  in- 
to by  the  parties  to  a  suit  in  order  to  effect 
a  compromise  of  family  disputes,  and  prevent 
litigation,  failed  to  attain  its  end,  and  was 
annulled  and  set  aside  by  order  of  the  court 
as  being  in  contravention  of  art.  311  of  the 
Civil  Code  of  Lower  Canada,  no  allegation 
contained  in  it  could  subsist  even  as  an  ad- 
mission.    Durocher  v.  Durocher,  xxvii.,  363. 

19.  Evidence  —  Implied  admissions  —  Arts. 
20,  lU  C.  C.  P.l— The  provision  of  art.  144 
C.  C.  P.  that  every  fact  of  which  the  ex- 
istence or  truth  is  not  expressly  denied  or  de- 
clared to  be  unknown  by  the  pleadings  filed 
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shall  be  held  to  be  admitted,  applies  to  inci- 
dental proceedings  upon  an  appeal  in  the 
Court  of  Queen's  Bench.  Ouertin  v.  Gosae- 
lin,  zxvii.,  514. 

20.  Statement  in  declaration — Allegation  of 
possession  of  land — Amendment  after  enquite 
—Art,  1245  C.  C. 

See  No.  22,  infra. 

21.  Condition  of  policy  of  fire  insurance — 
Breach — Further  insurance — Interest  of  in- 
sured— Mortgagor  as  owner  —  Pleading  — 
Waiver — Estoppel. 

See  Insxtbancb,  Fibe,  28. 


4.  Amendment. 

22.  Judicial  admission — Statement  of  claim 
— Amendment  after  enquite — Art.  1245  G.  0.1 
— ^The  declaration  alleged  that  defendant  had 
been  in  possession  of  land  since  9th  May,  1876, 
and  after  enquite  plaintiffs'  motion  to  amend 
by  substituting  "1st  December,  1886,"  for 
•*  0th  May,  1876,"  was  refused  on  the  ground 
that  the  admission  amounted  to  a  judicial 
avowal  from  which  they  could  not  recede,  and 
this  decision  was  affirmed.  Held,  reversing 
the  judgment  appealed  from,  Fournier,  J.,  dis- 
senting, that  the  amendment  should  have  been 
allowed  so  as  to  make  the  allegation  of  posses- 
sion conform  with  the  facts  as  disclosed  by  the 
evidence.  Baker  v.  Sooi4ti  de  Construction 
Mitropolitaine,  xxii.,  364. 

23.  Suit  in  equity  —  Alternative  relief  — 
Amendment — Variance  from  relief  c\aimed  hy 
hUl.} — ^At  the  hearing  of  a  suit  by  P.  to  en- 
force i)erformance  of  an  agreement  by  the  de- 
visee of  land  under  a  will  to  convey  it  to  P. 
he  claimed  to  be  entitled  to  a  decree,  in  the 
event  of  the  case  made  by  his  bill  failing,  on 
the  ground  that  the  said  will  was  not  regis- 
tered according  to  the  registry  laws  of  New 
Brunswick,  and  was  therefore  void  as  against 
him  an  intending  purchaser,  and  C.  had  an 
interest  in  the  land  he  had  agreed  to  sell  to 
him  as  an  heir-at-law  of  the  estate.  Held, 
that  on  a  bill  claiming  title  under  tne  will  P. 
could  not  have  relief  based  on  the  proposition 
that  the  same  will  was  void  against  him,  and 
no  amendment  could  be  permitted  to  make  a 
case  not  only  at  variancfe  with,  but  antagonis- 
tic to,  that  set  out  in  the  bill,  especially  as 
such  amendment  was  not  asked  for  until  the 
hearing.     Porter  v.  Hale,  xxiii.,  265. 

24.  Amendment — Summoning  party  in  dif- 
ferent capacity — Neto  writ.] — Where  parties 
are  before  the  court  qud  executors  and  the 
same  parties  should  also  be  summoned  qud 
trustees  an  amendment  to  that  effect  is  suffi- 
cient and  a  new  writ  of  summons  is  not  neces- 
sary.   Ferrier  v.  Tripannier,  xxiv.,  86. 

25.  Parties  on  appeal — Proceeding  in  name 
of  deceased  party -Amendment — Jurisdiction — 
Interference  with  discretion  on  appeal,] — Be- 
tween the  hearing  of  a  case  and  the  rendering 
of  the  judgment  in  the  trial  court,  the  de- 
fendant died.  His  solicitor  by  inadvertence 
inscribed  the  case  for  revision  in  the  name  of 
the  deceased  defendant.  The  plaintiffs  allow- 
ed a  term  of  the  Court  of  Review  to  pass  with- 
out noticing  the  irregularity  of  the  inscription 
but,  when  tne  case  was  ripe  for  hearing  on  the 
merits,  gave  notice  of  motion  to  reject  the  in- 
scription.    The  executors  of  the  deceased  de- 


fendant then  made  a  motion  for  permission  to 
amend  the  inscription  by  substituting  their 
names  is  qualiti.  The  Court  of  Review  al- 
lowed the  plaintiffs'  motion  as  to  costs  only, 
permitted  the  amendment,  and  subsequently 
reversed  the  trial  court  judgment  on  the 
merits.  The  Court  of  King's  Bench  (appeal 
side),  reversed  the  judgment  of  the  Court  of 
Review  on  the  ground  that  it  had  no  jurisdic- 
tion to  allow  the  amendment  and  hear  the 
case  on  the  merits,  and  that,  consequently,  all 
the  orders  and  judgments  given  were  nullities. 
Held,  reversing  the  judgment  appealed  from 
(Q.  R.  10  K.  B.  511)  the  Chief  Justice  and 
Taschereau,  J.,  dissenting,  that  the  Court  of 
Review  had  jurisdiction  to  allow  the  amend- 
ment and  that,  as  there  had  been  no  abuse  of 
discretion  and  no  parties  prejudiced,  the  Court 
of  King's  Bench  should  not  have  interfered. 
Price  V.  Fraser,  xxxi.,  505. 

26.  Findings  of  fact — Reversal  on  questions 
of  law — Amendment — Action  hy  lessor — Em- 
phyteutis — Alienation — Right  of  action — Add- 
ing parties.]  —  The  judgment  appealed  from 
was  reversed  on  the  questions  of  law,  Davies^ 
J.,  duhitante,  but  the  findings  on  conflictory 
testimony  in  respecft  to  damages  made  by  the 
trial  judge  were  not  disturbed  on  the  appeal. 
Semhle,  that  where  a  lessor  had  the  domaine 
direct  and  the  lessees  the  domaine  utile  in 
lands  and  the  lessor  brought  action  au  piti- 
toire  to  recover  the  lands  and  for  damages,  if 
there  had  been  damages  proved,  an  amendment 
should  have  been  allowed  adding  the  lessees 
as  parties,  plaintiffs  in  the  action,  in  order  to 
recover  damages,  if  any,  that  might  have  been, 
sustained.  Massawippi  Valley  Ry,  Co.  v. 
Reed,  xxxiii.,  457. 

27.  Administration  of  Justice  Act  {Ont.) — 
Amendment  of  pleadings — Order  by  Court  of 
Appeal. 

See  MOBTGAGB,  34.      * 


5.  Appeals. 

28.  Effect  of  deed  given  in  evidence — Ques- 
tion  not  raised  at  trial  nor  in  term — Enter- 
tainment on  appeal,] — ^The  Court  of  Appeal 
cannot  refuse  to  entertain  a  question  as  to  the 
effect  of  a  deed  given  in  evidence  on  the  ground 
that  it  was  not  raised  at  the  trial  or  in  term. 
Oakes  v.  Turquand  (L.  R.  2  E.  &  I.  App. 
325),  referred  to  by  Strong,  J.  Judgment  an- 
pealed  from  (1  Ont.  App.  R.  112)  reversed. 
Gray  v.  Richford,  ii.,  431. 

29.  Appeal — Order  extending  time.'\ — The 
Court  of  Appeal  for  Ontario  held  that  an  ap- 
peal did  not  lie  to  that- Court  from  the  order 
of  a  judge  thereof  extending  the  time  for  ap- 
pealing to  the  Supreme  Court  of  Canada.  See 
9  Ont.  App.  R.  54.  Neill  v.  Travellers'  Ins. 
Co.,  Cass.  S.  C.  Prac.  (2  ed.)  63;  Cass.  Dig. 
(2  ed.)  373. 

30.  School  corporation  —  Decision  of  super- 
intendent of  public  instruction  —  Appeal  — 
Final  judgment  —  Mandamus — R.  S.  Q.  arts. 
2055,  2056—55  d  56  Vict.  c.  2i,  ss.  18  and  19 
(Que.)  ]— Under  art.  2055  R.  S.  Q.  as  amended 
by  55  &  56  Vict.  c.  24.  ss.  18.  19.  ratepayers  of 
a  school  district  appealed  to  the  superintendent 
of  public  instruction  who  rendered  a  decision 
and  ^ave  orders  and  directions  respecting  the 
erection  of  a  school  house,  which,  however,  the 
school    commissioners    neglected    to    perform. 
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Held,  affirming  the  judgment  appealed  from 
(Q.  R.  3  Q.  B.  500),  that  in  such  cases,  the 
decision  of  the  superintendent  of  public  in- 
struction was  final ;  that  no  appeal  therefrom 
would  lie  to  the  Superior  Court  and  that  the 
proper  remedy  to  enforce  the  execution  of  the 
orders  and  directions  of  the  superintendent 
was  by  mandamus.  Commuisaires  d'Ecole  de 
8t.  Charles  v.  Cordeau,  9th  December.  18i>5. 

31.  Appeal — Collocation  and  distribution — 
Art.  761  C,  C.  F.  —  Hypothecary  claims — 
Parties  in  interest — Incidental  proceedings.] — 
The  appeal  from  judgments  of  distribution  un- 
der art.  7G1  C.  C.  P.  is  not  restricted  to  the 
parties  to  the  suit,  but  extends  to  every  person 
having  an  interest  in  the  distribution  of  the 
moneys  levied  under  the  execution.  Guertin 
V.  Gosselin,  xxvii.,  514. 

32.  Appeal — Expiration  of  time  limit — For- 
feiture of  right — Condition  precedent — Ouster 
of  jurisdiction  —  Objection  taken  by  court — 
Waiver  —  Arts,  1020,  1209,  1220  C.  P.  Q.]— 
The  provisions  of  arts.  1020  &  1209  C.  P.  Q., 
limiting  the  time  for  inscription  and  prosecu- 
tion of  appeals  to  the  Court  of  Queen's  Bench, 
are  not  conditions  precedent  to  the  jurisdiction 
of  the  court  to  hear  the  appeal  and  they  may 
therefore  be  waived  by  the  respondent.  Gimon 
V.  The  Queen  (23  Can.  S.  C.  R.  02)  referred 
to.--Art.  1220  C.  P.  Q.  applies  to  appeals  in 
cases  of  petition  of  right.  Lord  v.  The 
Queen,  xxxi.,  105. 

[Compare  Park  Iron  Gate  Co,  v.  Coates  (L». 
R.  5  C.  P.  034).] 

32a.  Judgments  certified  to  court  belou) — 
Issue  of  execution — iaipecial  leave.] — Under 
the  provisions  of  R.  S.  C.  c.  135,  s.  67,  a 
judgment  of  the  Supreme  Court  of  Canada 
certified  to  the  proper  officer  of  the  .court  of 
original  jurisdiction  becomes  the  judgment  of 
the  inferic^  court  for  all  intents  and  pur- 
poses of  it  is  not  necessary  to  make  special 
application  for  leave  to  issue  execution  in 
order  to  obtain  the  costs  of  the  appellant  in 
the  Supreme  Court  of  Canada  allowed  him  on 
taxation  in  that  court.  Ex  parte  Jones,  35 
N.  B.  Rep.  108. 

33.  Action  for  negligence — Joint  tort  feasors 
— Joinder  of  defendants — B.  C.  Judicature 
Act — Motion  for  judgment — Findings  of  jury 
— Ncio  trial — Judgment  by  appellate  court, 

iSee  No.  3,  ante. 

34.  Questions  of  practice — Appeal — Duty  of 
appellate  court. 

See  Appeal,  394. 

35.  Expiration  of  time  for  appealing — For- 
feiture of  right — Condition  precedent — Ouster 
of  jurisdiction — Waiver  —  Objection  taken  by 
appellate  court— Arts,  1020,  1209,  1220  C.P.Q, 

See  Appeal,  432. 

36.  Parties  on  appeal — Proceeding  in  name 
of  deceased  party — Amendment — Jurisdiction 
— Interference  tcith  discretion  on  appeal. 

See  No.  25,  ante. 


6.  Defal'lt  Proceedings. 

37.  Service  of  action — Judgment  by  default 
— Opposition  to  judgment  —  Arts,  16,  89  et 
seq.,  JfSS.  4Hi)  C.  C.  P.— False  return  of  ser- 
vice.]— No  entry  of  default  for   non-appear- 


ance can  be  made,  nor  ex  parte  judgment  ren- 
dered, against  a  defendant  who  has  not  been 
duly  served  with  the  writ  of  summons,  al- 
though the  papers  in  the  action  may  have 
actually  reached  him  through  a  person  with 
whom  they  were  left  by  the  bailiff. — ^Arts.  4^ 
et  seq,  C.  C.  P.  relate  only  to  cases  where  a 
defendant  is  legally  in  default  to  appear  or 
to  plead  and  have  no  application  to  an  6x 
parte  judgment  rendered  for  default  of  ap- 
pearance, in  an  action  which  has  not  been  duly 
served  upon  the  defendant,  and  the  defendant 
may  at  any  time  seek  relief  against  any  such 
judgment  and  have  it  set  aside,  notwithstand- 
ing that  more  than  a  year  and  a  day  may 
have  elapsed  from  the  rendering  of  the  same, 
and  without  alleging  or  establishing  that  he 
has  a  good  defence  to  the  action  on  the  merits. 
Turcotte  v.  Dansereau,  xxvii.,  5^. 

38.  Art.  225  C.  C.  P.^Default  to  answer 
faits  et  articles  —  interrogatories  takes  pro 
confessis — Irregular  procedure. 

See  Abbitrations,  42. 

39.  Matter  of  procedure  —  Removal  of  de- 
fault— Leave  to  defend — Discretionary  order. 

See  Appeal,  187. 


7.  Deposit. 

40.  Deposit  of  moneys  in  court — Order  upon 
officer  obtained  by  third  party — Final  order — 
Appeal^-S8  Vict,  c,  11,  s.  11 — Interest  on  de- 
posit— 31  Vict,  c,  12 — 37  Vict,  c,  13 — Sum- 
mary jurisdiction  over  court  officers,] — Under 
31  Vict.  c.  12,  and  37  Vict.  c.  13,  the  Minister 
of  Public  Works  of  Canada  appropriated  lands 
and,  in  accordance  with  said  Acts,  paid  into  the 
hands  of  the  prothonotary  at  Halifax.  $6,180 
as  compensation  and  interest,  as  provided  by 
those  Acts  to  be  distributed  among  the  owners. 
This  sum  was  paid  out  by  order  of  the  Su- 
preme Court  of  Nova  Scotia,  to  A.,  as  owner, 
to  G.,  as  mortgagee,  and  to  others  entitled, 
less  ten  dollars.  As  the  money  had  remained 
in  the  hands  of  the  prothonotary  for  some 
time,  G.  applied  to  the  court  for  an  order  up- 
on the  prothonotary  to  pay  interest  upon  his 
proportion  of  the  moneys,  which  interest  was 
alleged  to  have  been  received  by  the  prothono- 
tary from  the  bank  where  he  had  placed  the 
amount  on  deposit.  The  application  was  re- 
sisted on  the  ground  that  he  was  not  answer- 
able to  the  proprietor  of  the  principal,  or  to 
the  court,  for  interest,  but  it  was  not  denied 
that  the  interest  had  been  received.  A  rule 
absolute  was  granted,  ordering  the  prothono- 
tary to  pay  whatever  rate  of  interest  he  so 
received.  On  appeal.  Held,  (Fournier  and 
Henry,  J  J.,  dissenting),  that  the  prothonotary 
was  not  entitled  to  any  interest  the  deposit 
earned  while  under  the  control  of  the  court, 
and  that,  in  ordering  the  prothonotary  to  pay 
over  the  interest  received,  the  court  was  exer- 
cising the  summary  jurisdiction  which  superior 
courts  have  over  their  immediate  officers. 
Held,  also  (B^ournier,  J.,  dissenting,  and  Tas- 
chereau,  J.,  dubitante),  that  the  order  ap 
pealed  from,  being  a  decision  on  an  application 
by  a  third  party  to  the  court,  was  appealable 
U'ider  38  Vict.  c.  11,  s.  11.  U  f/ittn«  v.  Geddes, 
iii.,  203. 

41.  Controverted  election — Preliminary  ob- 
jections —  Deposit  of  security  —  Receipt  by 
deputy  prothonotary. 

See  No.  43,  infra. 
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8.  EUSCTIONS. 

42.  Controverted  election — Preliminary  ob- 
jections —  Status  of  petitioner  —  Onus  pro- 
bandi.] — By  preliminary  objections  to  an  elec- 
tion petition  the  respondent  claimed  the  peti- 
tion shonld  be  dismissed  because  the  said  peti- 
tioner had  no  right  to  vote  at  said  election. 
On  the  day  fixed  for  proof  and  hearing  of  the 
preliminary  objections  the  petitioner  adduced 
no  proof  and  the  respondent  declared  that  he 
had  no  evidence  and  the  preliminary  objections 
were  dismissed:  Held,  per  Ritchie,  G.J.,  and 
Taschereau  and  Patterson,  JJ.,  that  the  onus 
probandi  was  upon  the  petitioner  to  establish 
his  status  and  that  the  appeal  should  be  al- 
lowed and  the  election  petition  dismissed. — 
Per  Strong  J.,  that  the  onus  probandi  was 
upon  the  petitioner,  but  in  view  of  the  estab- 
lished jurisprudence  the  appeal  should  be  al- 
lowed without  costs. — Fournier  and  Gwynne, 
JJ.,  contra.,  were  of  opinion  that  the  onus 
probandi  was  on  the  respondent.  The  Megan- 
tic  Election  Case  (8  Can.  S.  C.  R.  169).  dis- 
cussed. 8tanstead  Election  Case;  Rider  v. 
Snow,  XX.,  12. 

43.  Controverted  election  —  Preliminary  ob- 
jections— Service  —  Deposit  of  security — Re- 
ceipt by  deputy  prothonotary — R,  8.  C.  c.  9, 
ss.  8  d  9,  s.-ss,  {e)  d  {g)  and  s.  iO.]— With 
an  election  petition  against  the  return  of  two 
sitting  members  for  an  electoral  district,  peti- 
tioner deposited  |2,000  with  the  deputy  pro- 
thonotary, and  in  the  notice  of  presentation  of 
petition  and  deposit  of  security  stated  that  he 
had  given  security  of  $1,000  for  each  respond- 
ent, "  in  all,  two  thousand  dollars,"  duly  de- 
I>o8ited  with  the  prothonotary,  as  required  by 
statute.  The  receipt  was  signed  by  the  deputy 
prothonotary  appointed  by  the  judges,  and 
acknowledged  receipt  of  $2,000,  without  stat- 
ing that  $1,000  was  deposited  as  security  for 
each  respondent.  Thp  petition  was  served  per- 
sonally on  the  respondents  at  Ottawa.  Held, 
1st.  That  personal  senace  of  the  petition  at 
Ottawa  without  an  order  of  the  court  is  good 
service  under  s.  10  of  The  Controverted  Elec- 
tions Act.  2nd.  That  there  being  at  the  time 
of  the  presentation  of  the  petition  security  of 
$1,000  for  the  costs  of  each  respondent  the 
security  given  was  sufficient.  3rd.  That  pay- 
ment to  the  deputy  prothonotary  was  a  valid 
payment  Queen^s  County  (P.E.I.)  Election 
Vase;  Davies  v.  Hennessy,  and  Prince  Ed- 
ward County  (P.EJ.)  Election  Case,  Perry  v. 
Cameron,  xx.,  26. 

44.  Controverted  election — R.  S.  C.  o,  9,  s. 
62 — Preliminary  examination — Order  postpon- 
ing until  after  session  of  Parliament — Six 
months'  limit  —  Enlargement  of  time,}  —  On 
motion  for  preliminary  examination  of  re- 
spondent the  court  ordered  respondent  not  to 
appear  until  after  the  current  session  of  Par- 
liament. Held,  reversing  the  judgment  ap 
pealed  from,  that  the  order  was,  in  effect,  an 
enlargement  of  the  time  for  the  commence- 
ment of  the  trial  until  after  the  session,  the 
time  occupied  by  which  was  not  to  be  com- 
puted as  part  of  the  six  months*  limit.  La- 
prairie  Election  Case;  Gibeault  v.  Pelletier, 
XX.,  185. 

45.  Controverted  election  —  Enlargement  of 
time  for  commencement  of  trial  —  Notice  of 
trial — Shorthand  writer's  notes — R.  8,  C.  c.  9, 
ss.  31.  S3,  50  (5).]— On  10th  October,  1891, 
the  judge  on  the  trial  of  an  election  petition, 
within  6  months  after  filing  of  the  petition. 


enlarged  the  time  for  the  commencement  of  the 
trial  to  4th  November,  the  6  months  expiring 
on  18th  October.  On  19th  October  another 
order  was  made  by  the  judge  fixing  the  trial 
for  4th  November,  and  14  clear  days'  notice 
of  trial  was  given.  Respondent  objected  to 
the  jurisdiction  of  the  court.  Held,  that  the 
orders  made  were  valid.  That  the  objection  to 
the  sufficiency  of  notice  of  trial  given  under  R. 
S.  C.  c.  9,  8.  31,  was  not  an  objection  which 
could  be  relied  on  in  an  appeal  under  s.  50  ( b ) 
of-  that  Act. — ^The  evidence  taken  by  a  short- 
hand writer,  not  an  official  stenographer  of 
the  court,  who  has  been  appointed  and  sworn 
by  the  judge,  need  not  be  read  over  to  the  wit- 
nesses when  extended.  Pontiac  Election  Case; 
Murray  v.  Lyon,  xx.,  626. 

46.  Controverted  Elections  Act — R.  8.  C.  c. 
9,  s.  SO— Judicial  discretion.}— R.  S.  C.  c.  9, 
8.  30,  provides  that  two  or  more  petitions  pre- 
sented relating  to  the  same  election  or  return 
shall  be  bracketed  together  and  tried  as  one 
petition,  but  shall  stand  in  the  list  where  the 
last  presented  would  have  stood  if  it  had  been 
the  only  one,  "  unless  the  court  otherwise 
orders."  Held,  that  the  words  "  unless  the 
court  otherwise  orders,"  makes  it  a  matter  of 
judicial  discretion  to  try  the  petitions  sei>a- 
rately  or  together.     Vaudreuil  Election  Case, 

xxii.,1. 

47.  Election  petition  —  Preliminary  objec- 
tions— Filing  of  petition — Construction  of  sta- 
tute—64  d  55  Vtct.  c.  20,  s.  5  iD.)—R.  8.  C, 
c.  1,  s.  7,  s.-s.  27 — Interpretation  of  words  and 
terms — Legal  holiday.] — When  the  time  limit- 
ed for  presenting  a  petition  against  the  return 
of  a  member  of  the  House  of  Commons  of 
Canada  expires  or  fallif  upon  a  holiday,  such 
petition  may  be  effectively  filed  upon  the  day 
next  following  which  is  not  a  holiday.  Nicolet 
Election  Case,  xxix.,  178. 

(Leave  to  appeal  to  Privy  Council  refused.) 

48.  Controverted  election — Trial  of  petition 
— Extension  of  time — Appeal — Jurtsdiction.} 
— On  25th  May,  1901,  an  order  was  made  by 
Mr.  Justice  Belanger  for  the  trial  of  the  peti- 
tion against  the  appellant's  return  as  a  mem- 
ber of  the  House  of  Commons  for  Beauharnois 
thirty  days  after  judgment  should  be  given 
by  the  Supreme  Court  on  an  appeal  then  pend- 
ing from  the  decision  on  preliminary  objec- 
tions to  the  petition.  The  Supreme  Court 
judgment  was  given  on  29th  October,  and  on 
19th  November,  on  application  of  the  peti- 
tioner for  instructions,  another  order  was 
made  by  the  same  judge  (Belanger,  J.), 
which  decided  that  juridical  days  only 
should  be  counted  in  computing  the  said  thirty 
days  and  stating  that  such  was  the  meaning  of 
the  order  of  25tn  May,  and  that  6th  December 
would  be  the  date  of  trial.  On  the  petition 
coming  on  for  trial  on  6th  December  appellant 
moved  for  peremption  on  the  ground  that  the 
six  months*  limit  for  hearing  had  expired.  The 
motion  was  refused  and,  on  the  merits,  the 
election  was  declared  void.  On  appeal  to  the 
Supreme  CJourt.  Held.  Davies,  J.,  dissenting, 
that  an  appeal  would  not  lie  from  the  order, 
of  19th  November;  that  the  judge  had  power 
to  make  such  order,  and  its  effect  was  to  ex- 
tend the  time  for  trial  to  6th  December,  and 
the  order  for  peremption  was,  therefore,  right- 
ly refused.  Beauharnois  Election  Case,  xxxii., 
111. 

49.  Controverted  election — Stay  of  proceed-- 
I  ings  pending  appeal  on  preliminary  objections 
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— Trial  within  aitp  months — Emtenaian  of  time 
—  Diaqualifioation.] — Preliminary  objections 
to  an  election  petition  filed  on  22nd  February. 
1902,  were  dismissed  by  Loranger,  J.,  on  April 
24th,  and  an  appeal  was  taken  to  the   Su- 

Sreme  Court  of  Canada.  On  Slst  May,  Mr. 
ustice  Loranger  ordered  that  the  trial  of  the 
petition  be  adjourned  to  the  thirtieth  juridical 
day  after  the  judgment  of  the  Supreme  Court 
was  given  and  the  Supreme  Court  judgment 
was  given  dismissing  the  appeal  on 
October  10th,  making  November  17th  the 
day  fixed  for  the  trial  under  the  order 
of  31st  May.  On  November  14th  a  mo- 
tion was  made  before  Loranger,  J.,  on  be- 
half of  the  member  elect  to  have  the  pnetition 
declared  lapsed  for  non-commencement  of  the 
trial  within  six  months  from  the  time  it  was 
filed.  This  was  refused  on  17th  November, 
but  the  judge  held  that  the  trial  Could  not 
proceed  on  that  day  as  the  order  for  adjourn- 
ment had  not  fixed  a  certain  time  and  place, 
and  on  motion  by  the  petitioner  he  ordered 
that  it  be  commenced  on  December  4th.  The 
trial  was  begun  on  that  day  and  resulted  in 
the  member  elect  being  unseated  and  disquali- 
fied. On  appeal  from  such  judgment  the  ob- 
jection to  the  jurisdiction  of  the  trial  judges 
was  renewed.  Held,  that  the  effect  of  the  or- 
der of  May  Slst  was  to  fix  November  17th 
as  the  date  of  commencement  of  the  trial; 
that  the  time  between  May  Slst  and  October 
lOtb,  when  the  judgment  of  the  Supreme  Court 
on  the  preliminary  objections  was  given, 
should  not  be  counted  as  part  of  the  six 
months  within  which  the  trial  was  to  be  be- 
gun, and  that  December  4th,  on  which  it  was 
begun,  was  therefore  within  the  said  six 
months.  Held,  also,  that  if  the  order  of  Slst 
May  could  be  considered  as  fixing  a  day  for 
the  trial  it  operated  as  a  stay  of  proceedings 
and  the  order  of  Mr.  Justice  Lavergue  on 
November  17th  was  proper. — As  to  the  dis- 
qualification of  the  member  elect  by  the  judg- 
ment appealed  from,  the  members  of  the  court 
were  equally  divided  and  the  judgment  stood 
affirmed.  St,  James  Election  Case,  xxxiii., 
137. 


60.  Controverted  election  —  Prdiminary  oh- 
lections  —  Status  of  petitioner  —  Onus  pro- 
oandi. 

See  No.  42,  ante,. 

51.  Findings  of  fact  —  Inferences — Inter- 
ference on  appeal. 

See  Election  Law,  87. 

52.  Findings  of  fact — Interference  on  ap- 
peal. 

See  Election  Law,  88. 

53.  Controverted  election  —  Enlargement  of 
time  for  commencement  of  trial — Notice  of 
trial^R.  S.  C,  c.  9,  ss.  SI,  SS,  50h, 

See  No.  45,  ante, 

54.  Election  trial  —  Lapse  of  time  limit — 
Consent  judgments — Reserve  of  ohjection. 

See  Election  Law,  139. 

55.  Appeal  —  Election  petition  —  Dissolu- 
tion of  parliament  —  Abatement  of  proceed- 
ings —  Return  of  deposits  —  Payment  out  of 
court  below. 

See  Election  Law,  68. 


56.  Preliminary  objections  —  Service  of 
election  petition — BaUiff*s  return — Cross-es- 
amination. 

Sea  Election  Law,  117. 

57.  Controverted  election  —  Status  of  peti- 
tioner— Certified  copy  of  voters*  list — Imprint 
of  Queen's  Printer — Evidence — Form  of  peti- 
tion—Jurat  on  affidavit  of  verification — Pre- 
liminary objections. 

See  Election  Law,  108. 


9.  Election  a  la  Forme. 

58.  Pleas  in  Exchequer  Court — Exception  d 
la  forme-— Art,  116  C,  0.  P, 

See  PuBADiNG,  21. 

59.  Arts,  U,  116,  119  C.  O,  P.— Right  of 
action  —  Married  woman  —  Exception  d  la 
forme — Procedure. 

See  AcnoN,  84. 


10.  Gabnibhment. 

60.  Husband  and  wife  —  Purchase  by  wife 
— Re-sale — (Garnishment — Procedure  —  Debts 
of  husband  —  Statute  of  Elizabeth  —  Hinder- 
ing or  delaying  creditors — Equitable  jurisdic- 
tion,]— ^D.  purchased  land  and  had  the  con- 
veyance made  to  his  wife  who  paid  the  price 
and  obtained  a  certificate  of  ownership,  D. 
having  transferred  all  his  interest  to  her.  She 
sold  the  land  to  M.  and  executed  a  transfer 
acknowledging  payment  of  the  purchase  money, 
which  transfer  in  some  way  came  Into  the 
possession  of  M.'s  solicitors,  who  had  it  regis- 
tered and  a  new  certificate  of  title  issued  in 
favour  of  M.,  though  the  purchase  money  was 
not,  in  fact,  paid.  M.'s  solicitors  were  also 
solicitors  of  judgment  creditors  of  D.,  and 
judgment  having  been  obtained  on  their  debts 
the  purchase  money  of  said  transfer  'was  gar- 
nished in  the  hands  of  M..  An  issue  was  di- 
rected as  between  the  judgment  creditors  and 
the  wife  of  D.  to  determine  the  title  to  the 
money  under  the  garnishee  order,  and  the 
money  was,  by  consent,  paid  into  court  The 
judgment  creditors  claimed  the  money  on  the 
ground  that  the  transfer  of  the  land  to  D.'s 
wife  was  voluntary  and  void  under  the  Sta- 
tute of  Elizabeth,  and  that  she  therefore  held 
the  land  and  was  entitled  to  the  purchase 
money  on  the  re-sale  as  trustee  for  D.  Hdd, 
reversing  the  decision  appealed  from,  that  un- 
der the  evidence  the  original  transfer  to  the 
wife  of  D.  was  bond  fide;  that  she  paid  for 
the  land  with  her  own  money  and  bought  it 
for  her  own  use;  and  that,  if  it  was  not 
bond  fide,  the  Supreme  Court  of  the  North - 
West  Territories^,  though  exercising  the  func- 
tions and  possessing  the  powers  formerly 
exercised  and  possessed  by  courts  of  equity, 
could  not,  in  these  statutory  proceedings, 
grant  the  relief  that  could  have  been 
obtained  in  a  suit  in  equity. — That  even  if 
the  proceedings  were  not  bond  fide  the  gar- 
nishee proceedings  were  not  properly  taken; 
that  the  purchase  money  was  to  have  been 
paid  by  M.  on  delivery  of  deed  of  transfer, 
and  the  vendor  never  undertook  to  treat  him 
as  a  debtor;  that  if  there  was  a  debt  it  was 
not  one  in  which  D.,  the  judgment  debtor,  as 
against  whom  the  garnishee  proceedings  were 
taken,  could  maintain  an  action  in  his  own 
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right  and  for  his  own  exclusive  benefit;  that 
D.'s  wife  was  not  precluded,  by  having  as- 
sented to  the  issue  and  to  the  money  being 
paid  into  court,  from  claiming  that  it  could 
not  be  attached  in  these  proceedings ;  and  that 
the  only  relief  possible  was  by  an  independent 
suit.    Donohoe  v.  Hull,  zxiv.,  683. 


11.  XiTCiDBNTAi.  Demand. 

61.  Appeal  for  costs  — Action  in  warranty — 
Proceedings  by  toarrantee  before  judgment  on 
principal  demand.] — It  is  onl^  as  regards  the 
principal  action  that  the  action  in  warranty 
is  an  incidental  demand.  Between  the  war- 
antee  and  the  warrantor  it  is  a  principal  ac- 
tion and  may  be  brought  after  judgment  on 
the  principal  action,  and  the  defendant  in 
warranty  nas  no  interest  to  object  to  the  man- 
ner in  which  he  is  called  in  where  no  question 
of  jurisdiction  arises  and  he  suffers  no  preju- 
dice thereby.  But  if  a  warrantee  elect  to  talce 
proceedings  against  his  warrantors  before  he 
has  himself  been  condemned  he  does  so  at  his 
own  risk  and,  if  an  unfounded  action  has  been 
taken  against  the  warrantee  and  the  warran- 
tee does  not  get  the  costs  of  the  action  in  war- 
ranty included  in  the  judgment  of  dismissal 
of  the  action  against  the  principal  plaintiff, 
he  most  bear  ^e  consequences.  Archbald  v. 
delAtle;  Baker  v.  delAsle;  Motoat  v.  delAsle, 
XXV.,   1. 

62.  Opposition  to  judgment  —  Cross-de- 
mand— Setting  off  damages  —  Waiver  of  ex- 
ception d6clinatotre — Art.  1164  C.  P,  Q, 

See  Pleading,  43. 


12.  Infobhation. 

63.  Information  of  intrusion  —  Subsequent 
action  —  Res  judicata  —  Beneficial  interest 
in  land.] — In  proceedings  on  an  information 
of  intrusion  exhibited  against  him  by  the 
Attorney-General  of  Canada,  it  had  been  ad- 
judged that  F.,  who  daimed  title  under  a 
grant  from  the  Crown  under  the  Great  Seal 
of  British  Columbia,  should  deliver  up  pos- 
session of  lands  situate  within  the  railway  belt 
in  that  province.  The  Queen  v.  Fartoell  (14 
Can.  S.  C.  R.  392.)  F.  having  registered  his 
grant  and  taken  steps  to  procure  an  inde- 
feasible title  from  the  Registrar  of  Titles  (B. 
C),  thus  preventing  grantees  of  the  Crown 
from  obtaining  a  registered  title,  another  in- 
formation was  exhibited  by  the  Attorney-Gen- 
eral to  direct  hinl  to  execute  to  the  Crown  in 
right  of  Canada  a  surrender  of  conveyance 
of  the  lands.  Held,  affirming  the  judgment 
appealed  from  (3  Ex.  C.  R.  271),  that  the 
proceedings  on  the  information  of  intrusion 
did  not  preclude  the  Crown  from  the  further 
remedy  claimed.  Fancell  v.  The  Queen,  xxii., 
563. 


13.   INTBBBOOATOBIES. 

64.  Interrogatories  —  Faits  et  articles  — 
Evasive  answers  —  Issues  taken  pro  confessis. 
See  Evidence,  159. 

66.  Interrogatories  —  Faits  et  articles  — 
Taking  pro  confessis  —  Motion  in  trial  court 
—Art.  m  C.  a.  P. 

See  EviDENGE,  160. 


14.  Judgment. 

66.  Retramit  under  reserve  of  rights — No- 
tice— Judgment  granting  acte  —  Subsequent 
action  —  Documentary  evidence  introduced  in 
appeal  —  Lis  pendens  —  Hes  judicata — Art. 
Jl51,  C.  C.  P.] — ^The  bank,  in  an  action  against 
G.,  filed  a  withdrawal  of  part  of  the  demand 
in  open  court  reserving  the  right  to  institute 
a  subsequent  action  for  the  amount  so  with- 
drawn. The  court  granted  acte  on  this  re- 
tramit, and  gave  judgment  for  the  balance, 
which  was  not  appealed  from.  In  a  subse- 
quent action  for  the  amount  so  reserved: 
Held,  reversing  the  judgment  appealed  from 
(16  K.  L.  663),  Fournier,  J.,  dissenting,  that 
act.  451  C.  C.  P.,  applied  to  withdrawals  made 
out  of  court  and  cannot  affect  the  validity  of 
a  withdrawal  made  in  open  court  and  with  its 
permission. — 2.  That  as  to  the  part  of  the 
claim  so  withdrawn,  there  was  no  lis  pendens 
at  the  time  of  the  second  action,  and  it  was 
then  too  late  to  question  the  validity  of  the 
retraxit  upon  which  the  court  had  acted  and 
rendered  a  judgment  in  the  first  action,  which 
was  final  and  conclusive. — Neither  was  there 
chose  jug^e  as  to  the  amount  reserved  as  no 
adjudication  was  made  thereon. — A  document 
not  proved  at  the  trial  but  introduced  for  the 
first  time  on  appeal  cannot  be  invoked  or  made 
part  of  the  case  in  appeal  to  the  Supreme 
Court.  Montreal  L.  d:  M.  Co,  v.  Fauteuo  (3 
Can.  S.  C.  R.  433),  and  Lionais  v.  MoUons 
Bank  (10  Can.  S.  C.  R.  527)  followed.  Em- 
change  Bank  of  Canada  v.  Oilman,  xvii.,  108. 

67.  Appeal  —  Practice  —  Judgment  of 
court  —  Withdrawal  of  opinion  —  Equal  di- 
vision of  judges  in  appeal — Final  judgment.] 
— ^The  Court  of  Appeal  for  Ontario,  composea 
of  four  judges,  pronounced  judgment,  two  be- 
ing in  favour  of  dismissing  an  appeal,  the  other 
two  pronouncing  no  judgment.  In  the  Su- 
preme Ck>urt  it  was  objected  that  in  the  judg- 
ment appealed  from  no  decision  had  been  ar- 
rived at.  Held,  that  the  appellate  court  could 
not  go  behind  the  formal  judgment  which 
stated  tha^  the  appeal  had  been  dismissed ; 
further,  that  the  proposition  was  the  same  as 
if  the  four  judges  had  be^n  equally  divided  In 
opinion,  in  which  case  the  appeal  would  have 
been  properly  dismissed. — (Compare,  11  O.  R. 
491 ;  14  Ont.  App.  R.  419 ;  15  App.  Cas.  188. 


Booth  V.  Ratti,  xxi.,  637. 


) 


68.  Encroachment  on  street  —  Building 
"  upon  "  or  **  close  to  "  the  line  —  Petition  to 
remove  obstruction  —  Judgment — Ultra  peti- 
ta.]—By  s.  454  of  the  charter  of  the  City  of 
Halifax  any  person  intending  to  erect  a  build- 
ing upon  or  close  to  the  line  of  the  street 
must  first  cause  such  line  to  be  located  by  the 
city  engineer  and  obtain  a  oertificate  of  the 
location ;  and  if  a  building  is  erected  upon  or 
close  to  the  line  without  such  certificate  hav- 
ing been  obtained  the  Supreme  Court,  or  a 
judge  thereof,  may,  on  petition  of  the  re- 
corder, cause  it  to  be  removed.  A  petition 
was  presented  under  this  section,  asking  for 
the  removal  of  a  porch  built  by  R.  to  his 
house,  which  the  petition  alleged,  was  upon 
the  line  of  the  street.  A  porch  had  been 
erected  on  the  same  site  in  1855  and  removed 
in  1884;  while  it  stood  the  portion  of  the 
street  outside  of  it.  and  since  its  removal  the 
portion  up  to  the  house,  had  been  used  as  a 
public  sidewalk;  on  the  hearing  of  the  peti- 
tion the  original  line  of  the  street  could  not 
be  proved,  but  the  judge  held  that  it  was 
close  to  the  line  so  used  by  the  public,   and 
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ordered  its  removal.  The  Supreme  Court  (N. 
S.)  rev'ersed  his  decision.  Held^  afl^ming  the 
judgment  appealed  from  (26  N.  S.  Rep.  130), 
that  the  evidence  would  have  justified  the 
judge  in  holding  that  the  porch  was  upon  the 
line,  but  having  held  that  it  was  close  to  the 
line  while  the  petition  only  called  for  its  re- 
moval as  upon  it,  his  order  was  properly  re- 
versed.   Ciiy  of  HaUfaw  v.  Reeves,  xxiii.,  340. 

69.  Set-off  —  Judgment  against  stranger  to 
cause — Prete-nom.] — A  defendant  cannot  set 
up  by  way  of  compensation  to  a  claim  due  to 
pUintiflf  a  judgment  (purcrhased  subsequent  to 
the  date  of  the  action),  against  one  who  is 
not  a  party  to  the  cause,  and  for  whom  the 
plaintiff  is  alleged  to  be  a  prite-nom.  Bury 
V.  Murray,  xxiv.,  77. 

e9a.  Judgments  certified  to  court  below  — 
Issue  of  execution — Special  leave,'\  —  Under 
the  provisions  of  R.  S.  C.  c.  135,  s.  67,  a  judg- 
ment of  the  Supreme  CJourt  of  Canada  certi- 
fied to  the  proper  officer  of  the  court  of  ori- 
ginal jurisdiction  becomes  the  judgment  of 
the  inferior  court  for  all  intents  and  purpos^ 
and  it  is  not  necessary  to  make  special  appli- 
cation for  leave  to  issue  execution  in  order  to 
obtain  the  costs  of  the  appellant  in  the  Su- 
preme Court  of  Canada  allowed  him  on  taxa- 
tion in  that  court.  Ew  parte  Jones,  35  N.  B. 
Rep.  108. 

70.  Appeal  —  Question  of  local  practice  — 
Inscription  for  proof  and  hearing  —  Pre- 
emptory  list  —  Notice  —  Surprise — Artifice — 
Requite  civile. 

See  Practice  of  Supbeme  Court,  239. 

71.  Opposition  to  judgment  —  Revocation — 
Arts.  85,  9A,  120,  1161,.  HIS,  1115,  1116  C.  P. 
Q, — Cross-demand  —  Waiver  of  declinatory 
exception. 

See  Pleading,  43. 


15.  Jury  Trial. 

72.  Jury  trial  —  Questions  —  Findings  as 
to  contract  in  writing — Ratification  of  irre- 
gular agreement. 

See  Contract,  117. 

73.  Change  of  venue  —  Order  for  h4iheas 
corpus — Presence  of  prisoner — Increased  ex- 
penses —  Pleading  to  indictment — Conviction, 

See  Habeas  Corpus,  2. 

74.  Marine  insurance  —  Partial  loss  on 
cargo  —  Stranding  —  Evidence  —  Jury  trial. 

See  Evidence,  176. 


16.  New  Trials. 

75.  Quashing  appeal  —  Death  of  party  — 
Suggestion  —  Judgment  nunc  pro  tunc.] — 
Where  the  unsuccessful  party  died  after  ver- 
dict and  before  judgment  on  a  rule  for  a  new 
trial  and  judgment  nunc  pro  tunc  was  entered, 
by  order  of  a  judge,  as  of  a  day  prior  to 
his  death  and  a  suggestion  of  the  death  en- 
tered on  the  record,  the  court  refused  to  quash 
an  appeal  by  his  executors.  Judgment  ap- 
pealed from  (25  N.  B.  Rep.  196)  affirmed. 
Muirhead  v.  Shirreff,  xiv.,  735. 


76.  Misdirection  —  Disagreement  of  junh- 
Motion  for  judgment  —  Amendment  of  plead- 
ings — New  truU  —  Judicature  Act  rule  799 
--Jurisdiction  —  Final  judgment.] — In  an 
action  for  damages  for  the  loss  of  glass  de- 
livered to  defendants  for  carriage  the  judge 
left  to  the  jury  the  question  of  negligence 
only,  reserving  any  other  questions  to  be  de- 
cided subsequently  by  himself.  On  the  ques- 
tion submitted  the  jury  disagreed.  Defend- 
ant then  moved  in  the  Divisional  Court  for 
judspnent,  but  pending  such  moti<m,  plaintiffs 
applied  for  and  obtained  an  order  amending 
the  statement  of  claim,  and  charging  other 
grounds  of  negligence.  Defendants  submitted 
to  the  order,  pleaded  to  the  amendments,  and 
new  material  issues  were  thereby  raised.  The 
action  as  amended  was  entered  for  trial  but 
was  not  tried  before  the  Divisional  Court 
pronounced  judgment  on  the  motion,  dismis- 
sing plaintiff's  action.  The  Court  ot  Appeal 
reversed  this  judgment  and  ordered  a  new 
trial.  Held,  affirming  the  judgment  appealed 
from,  that  the  action  having  been  disposed  of 
before  the  issues  involved  in  the  case,  whether 
under  the  original  or  amended  pleadings,  had 
been  passed  upon  or  considered  by  the  trial 
judge  or  jury,  a  new  trial  should  be  ordered, 
and  that  this  was  not  a  ciase  for  invoking 
the  powet  of  the  court,  under  rule  799,  to 
finally  put  an  end  to  the  action.  HHd,  also, 
that  the  judgment  ordering  a  new  trial  was  not 
a  final  judgment  nor  did  it  come  within  any 
of  the  provisions  of  the  Supreme  Court  Act 
authorizing  an  appeal  from  judgments  not 
final.  Canadian  Pacific  Ry,  Co,  v.  Cobban 
Mfg,  Co,,  xxii..  132. 

77.  Practice  —  Equity  suit  —  New  trial  — 
Construction  of  statute  as  to— Persona  de- 
signata  —  63  Vict,  c.  J,,  s.  S5  {N,  B,)]  —  ^ 
Vict.  c.  4,  8.  85  (N:  B.),  provides  that  in 
an  equity  suit  *'  either  party  may  apply  for 
a  new  trial  to  the  judge  before  whom  the 
trial  was  held."  Held,  reversing  the  decision 
appealed  from,  Taschereau,  J.,  dissenting,  that 
such  application  need  not  be  made  before  the 
identical  judge  before  whom  the  trial  was  had, 
but  could  be  made  to  any  judge  exercising  the 
same  jurisdiction.  Therefore,  where  the  jud^e 
in  equity  who  had  tried  a  case  resigned  his 
office,  an  application  for  a  new  trial  could  be 
made  to  his  succjessor.  Footner  v.  Figes  (2 
Sim.  319)  followed.  Bradshaw  v.  Baptist 
Foreign  Mission  Board,  xxiv.,  351. 

78.  New  trial  —  Verdict  —  Finding  of  jury 
— Question  of  fact  —  Misapprehension.] — 
Where  a  case  has  been  properly  submitted  to 
the  jury  and  their  finding  upon  the  facets  are 
such  as  might  be  the  conclusions  of  reasonable 
men,  a  new  trial  will  not  be  granted  on  the 
ground  that  the  jury  misapprehended  or  mis- 
understood the  e^dence,  notwithstanding  that 
the  trial  judge  was  dissatisfied  with  the  ver- 
dict.    Fraser  v.  Drew,  xxx.,  241. 

79.  Cross-examination  of  prosecutrix — New 
trial  —  Discharge  of  prisoner. 

See  Evidence,  1. 

80.  Negligence  —  Joint  tort  feasors — Jofii^ 
der  of  defendants  —  B,  O.  Judicature  Ads — 
Motion  for  judgment  —  Findings  of  jury  — 
Judgment  of  appellate  court,   • 

See  No.  3,  ante. 

81.  Direction  to  jury  —  WUful  misrepreten- 
iation  —  Fair  and  truthful  answers. 

See  Insurance,  linrE,   24. 
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82.  Trial  with  jury  —  Evidence  —  Giving 
credit  —  Direction  to  jury, 

See  Sai«e,  38. 

83.  Disponing  of  case  on  motion  for  new 
trial  —  Rule  JftS  N.  8,  Jud,  Aot,— Directions 
to  jury  —  [98ue  not  pleaded  —  Equity  case — 
Dispensing  with  jury. 

See  New  Trial,  73. 

84.  New  trial  —  Misdirection  —  Proceed- 
ings at  trial  —  Reserved  questions. 

See  Neouoence,  189. 

85.  New  trial  —  Condition  of  refusal  — 
Remittitur  damna. 

See  Damages,  7;  and  Libel,  5. 

§6.  Jury  trial  —  Admitting   testimony   de 
hene  esse  —  Withdrawal  hy  judge's  charge  — 
Improper  admission  of  evidence. 
See  New  Tbial,  35. 

87.  New  trial  —  Judgment  on  verdict  — 
Court  of  Review— 9k  Vict,  c,  4,  s,  10  {Que,) 
-S5  Vict,  0.  6,  s,  IS  (Que,) 

See  Railways,  108. 

88.  New  trial  —  Improper  reception  and  re- 
jection of  evidence — Nominal  damages. 

See  New  Trial,  37. 

89.  Jury  trial  —  Assignment  of  facts  — 
Arts,  S5S,  iU  C,  C,  P,—Art,  m  C,  P,  Q,— 
Inconsistent  findings  —  Misdirection  —  New 
trial — Pleadings. 

See  New  Tbial  79«  93. 


17.  Notice. 

90.  Notice  of  action  —  Public  officer  — 
Question  not  directly  before  court  —  Unwar- 
ranted declaration. 

See  NoTiCiB,  30. 

91.  Money  counts  —  Notice  of  claim  — 
Special  pleas  —  **  Never  indebted,^' 

See  Action,  21. 

92.  Appeal  —  Question  of  local  practice  — 
Inscription  for  proof  and  hearing — Per- 
emptory list  —  Notice  —  Surprise  —  Artifice 
— Requite  civile. 

See  Practice  of  Supreme  Comt,  239. 


18.  Oppositions. 

93.  Form  of  proceeding  —  Opposition  to 
judgment  —  Rescissoire  "  joined  with  **  Re- 
soindant."] — ^An  opposition  asking  to  have 
a  judgment  set  aside,  on  the  ground  that  the 
defendant  has  not  been  duly  served  with  the 
action  which  also  alleges  the  defendant's 
grounds  of  defence  upon  the  merits,  should 
not  be  dismissed  merely  for  the  reason  that 
the  rescissoire  has  thus  been  improperly  join- 
ed with  the  resdndant,  Turcotte  v.  Danse- 
reau,  xzvii.,  583. 

94.  Pi,  fa,  de  terris — Insolvency  of  execu- 
tion debtor  —  Opposition  to  seizure  —  Art. 
772  (7.  C.  P. 

See  BXBOunoN*  5. 
8.  o.  D. — 35 


19.  Orders. 


95.  Award  to  be  entered  as  a  verdict  — 
Motion  to  set  aside  —  Judge's  order  —  jSfpe- 
oial  paper  Superior  Court  {N,  B.) — Affidavits 
in  reply  —  New  matter  —  Discretion  of  court 
b^ow—Con.  Stats.  {N,  B,)  c,  57.  s.  i75.]— 
The  cause  was  referred  by  the  Supreme  Court 
of  New  Brunswick  at  nisi  prius  to  arbitra- 
tion, the  award  to  be  entered  on  the  postea 
as  a  verdict  of  a  jury.  After  the  award  the 
appellants  obtained  a  judge's  order  for  a  stay 
of  proceedings,  and  for  the  cause  to  be  entered 
on  the  motion  paper  of  the  court  below,  to  en- 
able the  appellants  to  move  to  set  aside  the 
award  and  obtain  a  new  trial,  on  the  ground 
that  the  arbitrators  had  improperly  taken 
evidence  after  the  case  before  them  was  closed. 
Before  the  term  in  which  the  motion  was  to 
be  heard,  appellants  abandoned  that  portion 
of  the  order  directing  the  cause  to  be  placed 
on  the  moticm  paper,  and  gave  the  usual  no- 
tice of  motion  to  set  aside  the  award  and 
poslea,  and  for  a  new  trial,  which  motion, 
by  the  practice  of  the  court,  would  be  entered 
on  the  special  paper.  Defendant,  in  opposing 
such  motion,  took  the  preliminary  objection 
that  the  judge's  order  should  be  rescinded  be- 
fore plaintiffs  could  proceed  on  their  notice, 
and  presented  affidavits  on  the  merits,  and 
plaintiffs  requested  leave  to  read  affidavits  in 
reply,  claiming  that  defendant's  affidavits  di»^ 
closed  new  matter.  This  the  court  refusckl, 
and  dismissed  the  motion,  the  majority  of  the 
judges  holding  that  plaintiffs  were  bound  by 
the  order  of  the  judge,  and  could  not  proceed 
on  the  special  paper  until  that  order  was  re- 
scinded, the  remainder  of  the  court  refusing 
the  application  on  the  merits.  Held  reversing 
the  judgment  appealed  from  (23  N.  B.  Rep. 
447),  that  the  cause  was  rightly  on  the  spe- 
cial paper,  and  should  have  been  heard  on 
the  merits,  and  the  court  should  have  exer- 
cised its  discretion  as  to  the  reception  or  re- 
jection of  affidavits  in  reply.  Strong,  J.,  dis- 
sented, on  the  ground  that  such  an  appeal 
should  not  be  heard,  and  also  because  on  the 
merits  the  appeal  should  fail. — Per  Ritchie, 
C.J.  A  court  of  appeal  ought  not  to  diflter 
from  a  court  below  on  a  matter  of  discretion, 
unless  it  is  made  absolutely  clear  that  such 
discretion  has  been  wrongly  exercised.  Con. 
Stats.  N.  B.  c.  37,  s.  173  applies  as  well  to  mo- 
tions for  new  trials,  where  the  grounds  upon 
which  the  motion  is  based  are  suppoirted  by 
affidavits,  as  in  other  cases.  It  makes  no  dis- 
tinction, but  applies  to  all  **  motions  founded 
on  affidavits."    Jones  v.  Tuck,  xi.,  197. 

96.  Report  of  referee  —  Appeal  —  Notice — 
Extending  time  —  Discretionary  order.] — 
Refusal  to  extend  time  for  appealing  to  a 
court  below  is  an  exercise  of  judicial  discre- 
tion with  wnich  the  Supreme  Court  will  not 
interfere.  Township  of  Colchester  South  v. 
Valady  xxiv.,  622. 

97.  Parties  on  appeal — Proceeding  in  name 
of  deceased  party  —  Amendment  —  Jurisdic- 
tion —  Interference  with  discretion  on  appeal. 

See  No.  25,  ante. 


20.  Parties. 

98.  Negligence  —  Joint  tort  feasors — Join- 
der of  defendants — B,  C.  Judicature  Act — 
Motion  for  judgment  —  Findings  of  jury  — 
New  trial  —  Practice   —  Judgment  by   ap- 
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pellate  court,} — In  a  caise  where  a  towing 
cfompany  made  a  contract  and  afterwards  en- 
gaged the  assistance  of  another  transporta- 
tion company  in  carrying  out  the  contract,  the 
ship  in  tow  was  damaged  through  careless 
and  improper  navigation  by  the  tugs  of  both 
companies  employed  upon  the  work.  Heldt 
reversing  the  judgment  appealed  from,  that 
the  action  in  which  both  companies  were  join- 
ed as  defendants  was  maintainable  in  that 
form  under  the  B.  C.  Judicature  Act;  that 
the  case  coming  before  the  court  below  on 
n'ution  for  judgment  under  the  order  which 
governs  the  practice  in  such  cases,  and  which 
is  identical  with  the  English  order  40  rule 
10  of  the  orders  of  1875,  the  court  could  give 
Judgment  finally  determining  all  matters  in 
dispute,  although  the  jury  may  not  have 
found  on  them  all«  but  does  not  enable  the 
court  to  dispose  of  a  case  contrary  to  the 
finding  of  the  jury.  In  Case  the  court  con- 
siders particular  findings  to  be  against  evi- 
dence, all  that  can  be  done  is  to  order  a  new 
trial,  either  generally  or  partially,  under  the 
powers  conferred  by  the  rule  similar  to  the 
English  order  39,  rule  40;  and  that  the  Su- 
preme Court  of  Canada  giving  the  judgment 
that  the  court  below  ought  to  have  given,  was 
in  this  case  in  a  position  to  give  judgment 
upon  the  evidence  at  large,  there  being  no 
findings  by  the  jury  interposing  any  obstacle 
to  their  doing  so,  and  therefore,  a  judgment 
should  be  entered  against  both  defendants  for 
damages  and  costs.  —  See  The  '*  Thrasher  '* 
Case  (1  B.  C.  Rep.  pt.  I.,  153).  Sewell  v. 
B.  C,  Tawing  Co.  and  the  MoodyviUe  Saw- 
mUl  Co,  ix.,  527. 

[The  Privy  Council  granted  leave  to  appeal, 
|>ut  the  case  was  settled  before  hearing.] 

J99t.  WUl — Action  to  annul  —  Testamentary 
eapacitu — Evidence  of  capacity — Onu^ — Par- 
ties —  Mis  en  causes,]  —  An  action  for  an- 
nulment of  a  will,  the  execution  of  which  was 
procured  when,  as  alleged,  tne  testator  was 
not  capable  of  making  it,  was  dismissed  be- 
cause all  necessary  parties  had  not  been  sum- 
moned. The  Court  of  Queen's  Bench  (Q.  R.  3 
Q.  B.  552),  reversing  this  decision,  held  that 
the  execution  of  the  will  had  been  procured  by 
undue  influence,  and  annulled  it.  —  The  Su- 
preme Court  aflirmed  the  decision  appealed 
from  as  to  parties,  holding  that  the  Superior 
Court  should  itself  have  summoned  the  parties 
deemed  necessary.  It  also  affirmed  the  judg- 
ment as  to  the  will  on  the  ground  that  the 
onus  was  on  the  party  procuring  the  execution 
to  prove  Capacity,  and  that  he  bad  not  only 
failed  to  do  so,  but  the  evidence  was  over- 
whelming against  him.  Currie  v.  Currie, 
6th  May,  1895,  xxiv.,  712. 

100.  Devolution  of  Estates  Act,  J^  Vict, 
(O.)  c.  22— Added  parties  —  Orders  46  d  48, 
Ontario  Judicature  Act—R.  8,  O.  (1887)  c, 
109,  s,  30.] — A  testator  divided  his  real  estate 
among  his  three  sons,  the  portion  of  A.  C, 
the  eldest,  being  charged  with  the  payment 
of  $1,000  to  each  of  his  brothers,  and  its  pro- 
portion of  the  widow's  dower.  The  will  also 
provided  that  "  should  an^  of  my  three  sons 
die  without  lawful  issue  and  leave  a  widow, 
she  shall  have  the  sum  of  $50  per  annum  out 
of  the  estate  so  long  as  she  remains  unmarried, 
and  the  balance  of  the  estate  shall  revert  to 
his  brothers  with  the  said  $50  on  her  mar- 
riage." A.  C.  died  after  the  testator,  leaving 
a  widow,  but  no  issue.  Held,  that  the  mort- 
gagee of  the  reversionary  interest  of  one  of 
his  brothers  in  the  lands  devised  to  A.  C.  was 


improperly  added,  in  the  master's  office,  as  a 
pai'ty  to  an  administration  action,  and  could 
take  objection  at  any  time  to  the  proceeding 
either  by  way  of  appeal  from  the  report  or  on 
further  directions,  and  was  not  limited  to  the 
time  mentioned  in  order  48  of  the  Supreme 
Court  of  Judicature  which  refers  only  to  a 
motion  to  discharge  or  vary  the  decree. 
Cowan  V.  AUen,  zxvi.,  292. 

101.  Windinff-up  Act  —  Moneys  paid  out 
of  court  —  Order  made  hy  inadvertence  — 
Jurisdiction  to  compel  re-payment  —  R.  8,  O. 
c.  129,  ss.  40,  4^,  94 — Locus  standi  of  Receiv- 
erOeneral—66  d  56  Vict,  c,  28,  s.  2—8tatut€, 
construction  of.] — The  liquidators  of  an  in- 
solvent bank  passed  their  final  accounts  and 
paid  a  balance,  remaining  in  their  hands,  into 
court.  It  appeared  that  by  orders  issued 
either  through  error  or  by  inadvertence  t^e 
balance  so  deposited  had  been  paid  out  to  a 
person  who  was  not  entitled  to  receive  the 
money,  and  the  Receiver-General  of  Canada, 
as  trustee  of  the  residue,  intervened  and  ap- 
plied for  an  order  to  have  the  money  re-paid  in 
order  to  be  disposed  of  under  the  provisions  of 
the  .Winding-up  Act.  Held,  affirming  the  deci- 
sion of  the  Court  of  Appeal  for  Ontario,  that 
the  Receiver-General  was  entitled  so  to  inter- 
vene although  the  three  years  from  the  date  of 
the  deposit  mentioned  in  the  Winding-up  Act 
had  not  expired.  Held,  also,  that  even  if  he 
was  not  so  entitled  to  intervene  the  provincial 
courts  had  jurisdiction  to  compel  repayment 
into  court  of  the  moneys  improperly  paid  out. 
Hogahoom  v.  Receiver-General  of  Canada;  /» 
re  Central  Bank  of  Canada,  xxviii.,  192. 

102.  Supreme  Court  of  Nova  Sootia  — 
Parties —  Husband  and  wife  —  Striking  out 
name  of  wife  joined  as  co-plaintiff. 

See  INSUBA17GB,  FiBE,  82. 

103.  Intervention  —  Tutor  ad  hoc — Matter 
of  procedure. 

See  Substitution,  2. 

104.  Service  of  judgment  —  Party  absent 
from  jurisdiction — Defendant  in  hypothecary 
action — Condemnation  in  default  of  surrender. 

.    See  No.  181,  infra. 

105.  Restitution  de  deniers — Right  of  action 
— Pr€te-nom. 

See  Action,  134. 

106.  Vice- Admiralty  —  Rescue  of  vessti 
stranded — 8a Ivage — Special  contract — Parties. 

See   Shifpinq,  5. 

107.  Action  for  use  and  occupation — Tres- 
pass— Mesne  profits  —  Parties  —  i'enants  in 
common — N  on- joinder. 

See  Ejectment,  2. 

108.  Trespass  —  Mortgage  —  Equity  of  re- 
demption— Transfer  before  action — Parties. 

See  No.  5,  ante. 

109.  Foreclosure  —  Order  for  possession — 
Immoral  contract — Pleading — Parties, 

See  Pleading,  81. 

110.  Defense  en  fait— Status  of  ptomlif— 
Special  denial— Art.  144  0.  0.  P. 

See  Pleading,  88. 
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111.  Adding  parties — Orders  46  and  48,  On- 
tario Judicature  Act. 

See  Well.  15. 

112.  Testamentary  succession — E(teoutors — 
Balance  due  hy  tutor — Action  for  account — 
Provisional  possession — Envois  en  possession. 

See  No.   1,  ante, 

113.  Annulment  of  deed — Pr6te^om  —  Par» 
ties  in  interest — Incidental  proceedings — Col- 
location— Hypothecary  claim. 

See  No.  7,  ante, 

114.  Winding-up  Act — Insolvent  hank — Re- 
payment of  moneys  paid  through  inadvertence 
— Locus  standi  of  Receiver-General, 

See  WiNDiNQ-up  Act,  14. 

115.  Title  to  land  — Entail^ Life  Estate— 
Fiduciary  substitution  —  PrivUeges  and  hypo- 
thecs— Mortgage  hy  institute — Preferred  claim 
— Prior  incum}>rancer — Vis  major — Registry 
laws  —  Sheriff's  sale — Sheriffs  deed  —  Chose 
jugee— Parties— Estoppel — Art.  2172  C.  C— 
29  Vict.  c.  26  (Can.) 

See  MOBTOAQE,  16. 

116.  Trustee  —  Misappropriation  —  Surety 
— Knowledge  hy  cestui  que  trust — Estoppel— 
Parties. 

See  Trusts,  21. 

117.  Vacating  sheriff's  sale — Petition — Ex- 
posure to  eviction — Refund  of  price  of  adjudi- 
cation. 

See  No.  8,  ante. 

118.  Legal  warranty  —  Issues  on  appeal — 
Parties. 

See  Appeal.  397. 

^  119.  Findings  of  fact  —  Reversal  on  ques- 
tions of  fact — Amendment — Action  hy  lessor 
— Emphyteusis — Alienation — Right  of  action 
— Adding  parties. 

See  Railways.  153. 


21.  Peremption  d'instan^e. 

120.  Peremption  d'instance  —  Limitation  of 
action — A  hatement — Retrospective  legislation. 
See  Peremption  d*in8TAnge. 


22.  Procedure  in  Special  Cases. 

121.  Special  case  —  Adduction  of  further 
evidence.] — Where  a  special  case  has,  by  con- 
sent of  parties,  been  submitted,  and  the  judge's 
minutes  of  evidencfe  taken  at  the  trial  agreed  to 
be  considered  as  part  of  the  special  case,  the 
court  has  no  power  to  order  further  evidence 
to  be  taken,  except  with  the  like  consent. 
Smyth  V.  McDougall,  i.,  114. 

122.  Judgments  certified  to  vourt  helow  — 
Issue  of  execution — Special  leave.] — Under 
the  provisions  of  R.  S.  C.  c.  135,  s.  67,  a 
judgment  of  the  Supreme  Court  of  Canada 
certi6ed  to  the  proper  officer  of  the  court  of 
original  jurisdiction  becomes  the  judgment  of 
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the  inferior  court  for  all  intents  and  purposes, 
and  it  is  not  necessary  to  make  special  appli- 
cation for  leave  to  issue  execution  in  order 
to  obtain  the  costs  of  the  appellant  in  the 
Supreme  Court  of  Canada  allowed  him  on  tax- 
ation in  that  court.  Ea  parte  Jones,  35  N.  B. 
Rep.  108. 

122a.  CivU  procedure  —  B.  tH,  A.  Act,  1867 
s,  92,  s.^,  14— Jurisdiction  of  provincial  legis- 
latures. 

See  Constitutional  Law,  12. 


23.  References. 

123.  Winding-up  Act— Procedure — Use  of 
ordinary  machinery  of  court  —  Security — Re- 
ference to  master.] — In  assigning  to  provincial 
courts  or  judges  certain  functions  under  the 
Winding-up  Act,  Parliament  intended  that  the 
same  should  be  performed  by  means  of  the 
ordinary  machinery  of  the  court  and  by  its 
ordinary  procedure.  It  is,  therefore,  no 
ground  of  objection  to  a  winding-up  order  that 
the  security  to  be  given  by  the  liquidator  ap- 
pointed thereby  is  not  fixed  by  the  order,  but 
is  left  to  be  settled  by  a  master.  Judgment 
appealed  from  (16  Ont.  App.  R.  161)  af- 
firmed.    Shoolhred  v.  Clarke,  xvii.,  265. 

124.  Master's  report — Reasons  for  decision 
— Apportionment  of  damages— Credibility  of 
witnesses — Irrelevant  evidence.] — In  an  action 
against  several  mill-owners  for  obstructing  the 
Ottawa  River  by  throwing  sawdust  and  re- 
fuse into  it  from  their  mills  a  reference  was 
made  to  the  master  to  ascertain  the  amount 
of  damages.  Held,  affirming  the  judgment  ap- 
pealed from,  that  the  master  rightly  treated 
the  defendants  as  joint  tort  feasors;  that  he 
was  not  called  upon  to  apportion  the  damages 
according  to  the  injury  inflicted  by  each 
defendant,  and  that  he  was  not  obliged 
to  apportion  them  according  to  the  dif- 
ferent grounds  of  injury  claimed  by  the 
plaintiflE.  Held,  further,  that  the  master 
was  the  final  judge  of  the  credibility  of 
the  witnesses  and  his  report  should  not  be 
sent  back  because  some  irrelevant  evidence 
may  have  been  given  of  a  character  not  likely 
to  have  affected  his  judgment,  especially  as  no 
appeal  was  taken  from  his  ruling  on  the  evi- 
dence.— On  a  reference  to  a  master,  the  latter, 
provided  he  sufficiently  follows  the  directions 
of  the  decree,  is  not  obliged  to  give  his  rea- 
sons or  enter  into  a  detailed  explanation  of 
his  report  to  the  court.  (Compare  11  O.  R. 
491;  14  Ont.  App.  R.  419;  15  App.  Cas.  188.) 
Bdoth  V.  Ratt6,  xxi.,  637. 

125.  Appeal— Trial  hy  jury  —  Withdrawal  ' 
from  jury — Reference  to  court — Consent  of 
parttes — Railway  company — Negligence.  ]  —On 
the  trial  of  an  action  for  injuries  alleged  to 
have  been  caused  by  negligence  of  the  ser- 
vants of  the  railway  company  in  not  giving 
proper  notice  of  the  Approach  of  a  train  at  a 
crossing,  whereby  plaintiff  was  struck  by  the 
engine  and  hurt,  the  case  was  withdrawn  from 
the  jury  by  consent  of  counsel  for  both  parties 
and  referred  to  the  full  court  with  power  to 
draw  inferences  of  fact  and  on  the  law  and 
facts  either  to  assess  damages  to  the  plaintiff 
or  enter  a  judgment  of  nonsuit.  On  appeal 
from  the  decision  of  the  full  court  (31  N.  B. 
Rep.  318),  assessing  damages  to  plaintiff: 
Held,  Gwynne  and  Patterson,  JJ.,  dissenting^ 
that  as  by  the  practice  in  the  Supreme  Court 
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of  New  Brans widk  all  matters  of  fact  must 
be  decided  by  the  jury,  and  can  only  be  enter- 
tained by  tl^e  court  by  consent  of  parties,  the 
full  court  in  considering  the  case  pursuant  to 
the  agreement  at  the  trial  acted  as  a  quasi- 
arbitrator,  and  its  decision  was  not  open  to 
review  on  appeal  as  it  would  have  been  if  the 
judgment  had  been  given  in  the  regular  course 
of  judicial  procedure  in  the  court.  Canadian 
Pacific  Ry,  Co.  v.  Fleming,  ixii.,  33. 

126.  Municipal  corporation — Drainage — Ac- 
tion for  damages — Reference — Drainage  Trials 
Act,  54  Vict.  c.  51 — Powers  of  referee J\ — A 
referee  under  The  Drainage  Trials  Act  of 
Ontario  (54  Vict.  c.  51),  whether  under  s.  11, 
or  8.  19,  has  full  power  to  deal  with  the  case 
as  he  thinks  fit,  and  to  make  of  his  own  mo- 
tion, all  necessary  amendments  to  enable  him 
to  decide  according  to  the  very  right  and  jus- 
tice of  the  case,  and  may  convert  the  claim 
for  damages  under  said  s.  11  into  a  claim  for 
damages  arising  under  s.  591  of  the  Munici- 
pal Act.— One  whose  lands  in  the  adjoining 
municipality  have  been  damaged  cannot,  after 
the  by-law  has  been  appealed  against  and  con- 
firmed, and  the  lands  assessed  for  benefit,  con- 
tend before  the  referee  to  whom  his  action 
for  sudi  injury  has  been  referred  under  the 
Drainage  Trials  Act,  that  he  was  not  liable  to 
such  assessment,  the  matter  having  been  con- 
cluded by  the  confirmation  of  the  by-law. — 
The  referee  has  no  jurisdiction  to  adjudicate 
as  to  the  propriety  of  the  route  selected  by  the 
engineer  and  adopted  by  by-law,  the  onW 
remedy,  if  any,  being  by  appeal  against  the 
project  proposed  by  the  by-law.  Township  of 
EUice  v.  Miles;  Township  of  Ellice  v.  Crooks, 
xxiii.,  429. 

127.  Report  of  referee  —  Time  for  moving 
against — Notice  o/  appeal — Cons,  rules  8^8, 
849 — Extension  of  time — Confirmation  of  re- 
port by  lapse  of  time.] — In  an  action  by  V. 
against  a  municipality  for  damages  from  in- 
jury to  iproperty  by  the  negligent  construction 
of  a  drain,  a  reference  was  ordered  to  an  of- 
ficial referee  **  for  inquiry  and  report  pursuant 
to  s.  101,  Judicature  Act,  and  rule  552  of  the 
High  Court  of  Justice."  The  referee  reported 
that  the  drain  was  improperly  constructed, 
and  that  V.  was  entitled  to  $600  damages. 
The  Divisional  Court  held  that  an  appeal  was 
too  late,  no  notice  having  been  given  within 
the  time  required  by  cons,  rule  848,  and  re- 
fused to  extend  the  time  for  appealing.  On 
motion  for  judgment  on  the  report  by  V.  it 
was  claimed  on  behalf  of  the  municipality  that 
the  whole  case  should  be  gone  into  upon  the 
evidence,  which  the  court  refused  to  do.  Held^ 
aflirming  the  decision  appealed  from,  that  £he 

,  appeal  not  having  been  brought  within  one 
month  from  the  date  of  the  report,  as  required 
by  cons,  rule  848.  it  was  too  late ;  that  the 
report  had  to  be  filed  by  the  party  appealing 
before  the  appeal  could  be  brought,  but  the 
time  could  not  be  enlarged  by  his  delay  in 
filing  it;  and  that  the  refusal  to  extend  the 
time  was  an  exercise  of  judicial  discretion  with 
which  an  appellate  court  would  not  interfere. 
Held,  also,  Gwynne,  J.j  dissenting,  that  the  re- 
port having  been  conhrmed  by  lapse  of  time 
and  not  appealed  against,  the  court  on  the  mo- 
tion for  judgment  was  not  at  liberty  to  go  into 
the  whole  case  upon  the  evidence,  but  was 
bound  to  adopt  the  referee's  findings  and  to  give 
the  judgment  which  those  findings  called  for. 
Freeborn  v.  Vandusen  (15  Ont.  P.  R.  264) 
approved  of  and  followed.  Township  of  Col- 
chester South  V.  Valad,  xxiv.,  622. 


24.    RXTLES    OF    Pbactige. 

128.  Disposing  of  case  on  appeal  —  Nova 
Scotia  Judicature  Act — Order  57,  rule  5.} — 
Order  57,  Rule  5,  of  the  Nova  Scotia  Judica- 
ture Act,  applies  only  to  cases  tried  by  a  judge 
without  a  jury,  and  order  38,  Rule  10,  to 
cajses  tried  witn  a  jury.  Green  v.  Miller, 
xxxiii.  at  p.  227. 

And  see  New  Trials,  No.  89a.;  Pbactige  of 
SuFBEiiE  CouET.  No.  181a. 

128a.  Negligence — Joint  tori  feasors — Join- 
der of  defendants — B.  C.  Judicature  Acts — 
Motion  for  judgment  —  Findings  of  jury  — 
Judgment  of  appellate  court. 
See  No.  3,  ante. 

129.  Adding  parties — Orders  46  and  48  On- 
tario Judicature  Act. 

See  Wiix.  15. 

130.  Adverse  mineral  claim — Form  of  affi- 
davit— Right  of  action  —  Condition  precedent 
— Necessity  of  actual  survey — B.  C.  Supreme 
Court  rules. 

See  Action,  28. 


25.  Service  of  Process. 

131.  Hypothecary  action  —  Absentee — Art. 
2075  C.  C.Service  of  judgment— Art.  476  C. 
C.  P.  and  C.  S.  L.C.C.49.S.  15—Waivef— 
Surrender — Personal  condemnatton.]  —  By  a 
judgment  en  declaration  dliypothtque  land  in 
the  possession  and  ownership  of  respondents 
was  declared  hypothecated  to  D.  for  $5,200, 
interest  and  costs;  they  were  condemned  to 
surrender  the  same  for  judicial  sale  to  satisfy 
the  judgment,  or  pay  the  amount  to  D. ;  the 
option  to  be  made  within  40  days  of  service  on 
them  of  the  judgment,  and  in  default  of  option 
within  that  time,   the  respondents  were  <5on- 


demued  to  pay  appellant  the  amount  of  the 
judgment.  The  respondents  residing  in  Scot- 
land and  having  no  domicile  in  Canada  the 


judgment  was  served  at  the  prothonotary's  of- 
fice and  on  their  attorneys.  After  40  days,  no 
option  having  been  made,  D.  issued  fi.  fa.  de 
terris  against  respondents  for  the  amount  of 
the  judgment.  The  sheriff  first  seized  the  pro- 
perty hypothecated,  sold  it  and  handed  over 
the  proceeds  to  a  prior  mortgagee.  Another 
writ  of  fi.  fa.  de  terris  issued,  other  lands  of 
respondents  were  seized,  and  they  filed  an  op- 
position afin  d^annuler,  claiming  that  the  judg- 
ment had  not  been  served  on  them  and  that 
they  were  not  personally  liable  for  the  debt 
Held,  1.  Reversing  the  judgment  appealed  from, 
that  it  was  not  necessary  to  serve  a  judgment 
en  diclaration  d^hypothique  on  a  defendant 
who  is  absent  from  the  jurisdiction  and  has 
no  domicile  therein.  2.  That  respondents,  by 
not  opposing  the  first  seizure  of  their  property, 
had  waived  any  irregularity  (if  any)  as  to 
the  service  of  the  judgment.  3.  That  in  an 
action  en  diclaration  d^hypothique  the  defend- 
ant may,  in  default  of  his  surrendering  the  pro- 
perty within  the  period  fixed  by  the  court,  be 
personally  condemned  to  pay  the  full  amount 
of  the  plaintiff's  claim.  Dubuo  v.  Kidston, 
xvi..  357. 

132.  Parties  to  hypothecary  action — Service 
of  judgment — Absence  from  jurisdiction— ^Con- 
demnation in  default  of  surrender.] — ^In  an  ac- 
tion en  diclaration  d'hypothSque,  on  defanit  of 
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surrenderiDg  the  property  charged,  a  defend- 
ant may  be  personally  condemned  to  pay  the 
amount  of  the  claim. — It  is  not  necessary  to 
serve  a  judgment  en  d^aration  d  hypothiqtte 
upon  a  defendant  absent  from  the  jurisdiction 
and  who  has  no  domicile  therein.  Dubuo  v. 
Kidson,  xvi.,  357. 

And  see  No.  131,  ante. 

133.  Service  of  action  —  Judgment  hy  de- 
fault— False  return  of  service. 

See  No.  37,  ante. 

134.  Service  of  petitions  and  process  in  con- 
troverted elections. 

See  ELEcnoN  Law  and  No.  43,  ante. 


26.  Stay  of  Pboceedings. 

135.  Adding  parties — Foreclosure — Stay  of 
proceedings  —  Conditions  of  sale — Lessee  of 
mortgaged  premises. 

See  MOBTOAOE,  27. 

136.  Controverted  elections  —  Stay  of  pro- 
ceedings pending  appeal  on  preliminary  objec- 
tions— Extension  of   time — Disqualification, 

See  No.  49,  ante. 


27.  Tbialb. 

137.  Cross-examination — Defendants  jointly 
impleaded — Joint  defence — Rights  of  separate 
counsel  at  trial. 

See  Pleading,  22. 

138.  Absence  of  material  witness — BUI  for 
account  —  Order  refusing  postponement  of 
hearing. 

See  Yendob  and  Pubchabeb,  18. 

139.  Trial — Omission  of  evidence  —  Misdi- 
rection— Undue  influence  on  jury. 

See  New  Trial,  80. 

140.  Mining  law — Location  of  mining  claim 
— Certificate  of  work  —  Vacant  location — Re- 
ception of  evidence. 

See  Mines  and  Minerals,  11. 

141.  Libel — Question  of  privilege — Proof  of 
malice — Admission  of  evidence. 

See  liiBEL,  8. 

142.  Criminal  law  —  Procedure  at  trial — 
Canada  Evidence  Act,  189S  —  Husband  and 
wife  as  competent  witnesses  —  **  Communica- 
tions*'— Privilege — Construction  of  statute — 
Directions  given  by  legal  adviser. 

See  CaiiaNAL  Law,  25. 


28.  Writs. 

143.  Renewal  of  writ — Setting  aside  order 
for — Master  setting  aside  his  own  orrfer.]~A 
writ  issued  from  the  High  Court  of  Justice 
(Ont.),  in  June,  1887,  was  renewed  by  order 
of  a  master  in  chambers  three  times,  the  last 
order  being  made  in  May.  1890.  In  May, 
1891,  it  was  served  on  defendants,  who  there- 
upon applied  to  the  master  to  have  the  service 
and  last  renewal  set  aside,  which  application 


was  granted  and  the  order  setting  aside  said 
service  and  renewal  was  aflSrmed  on  appeal  by 
a  judge  in  chambers  and  by  the  Divisional 
Court,  Special  leave  to  appeal  from  this 
decision  was  granted  by  the  Court  of  Appeal, 
which  also  affirmed  the  order  of  the  master. 
Osier,  J.,  who  delivered  the  principal  judg- 
ment, holding  that  the  master  had  jurisdiction 
to  review  his  own  order;  that  plaintiffs  had 
not  shewn  good  reasons,  under  rule  238  (a), 
for  extending  the  time  for  service;  and  the 
ruling  of  the  master  having  been  approved  by 
a  judge  in  chambers  and  a  Divisional  Court, 
the  Court  of  Appeal  could  not  say  that  all  the 
tribunals  below  were  wrong  in  so  holding. 
Held,  that  for  the  reasons  given  by  Osier,  J. 
(15  Ont.  P.  R.  56),  the  appeal  to  the  Supreme 
Court  should  be  dismissed  with  costs.  How- 
land  V.  Dominion  Bank,  xxii.,  130. 

144.  Venditioni  exponas — Order  of  court  or 
judge  —  Vacating  sheriff's  sale  —  Execution 
against  lands.] — A  petition  en  nullity  de  d^rit 
has  the  same  effect  as  an  opposition  to  a  seiz- 
ure and  under  arts.  662  and  663  C.  C.  P.  the 
sheriff  cannot  proceed  to  the  sale  ot  proi)erty 
under  a  writ  of  venditioni  exponas  unless  such 
writ  is  issued  by  an  order  of  the  court  of  a 
judge.  Bissonette  v.  Laurent  (15  K."  L.  44) 
approved.  Taschereau  and  Gwynne,  JJ.,  dis- 
senting.    Lefeuntun  v.  V^onneau,  xxii.,  203. 

145.  Execution  for  costs  —  Supreme  Court 
judgments — Special  leave  for  issue  of  writ7\ — 
As  a  judgment  of  the  Supreme  Court  of  Can- 
ada, Certified  to  the  proper  officer  of  the  court 
of  original  jurisdiction,  becomes  a  judgment 
of  the  inferior  court  under  the  provisions  of 
R.  S.  C.  c.  135,  s.  67.  for  all  intents  and  pur- 
poses, it  is  unnecessary  to  obtain  special  leave 
to  issue  execution  for  costs  awarded  on  the  ap- 
peal.    Ex  parte  Jones,  35  N.  B.  Rep.  108. 
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1.  Amekdments,  1-12. 

2.  Case  and  Factums,  13-44. 

3.  CtoUNSEL;  Solicitors  and  Agents,  45- 

62. 

4.  Costs,  63-83. 

5.  Cross- APPEALS,  84-87. 

6.  Dismissing    Appeals    Summarily,    88- 

102. 

7.  Election  Cases,  103-112. 

8.  Exchequer   Court   Appeals,   113-119. 

9.  Extension  of  Time  for  Appeal,  120-131. 

10.  Habeas  Corpus  Appeals,  132-144. 

11.  Hearing,  145-157. 

12.  Inscription,  158-164. 

13.  Interest,  165-168. 

14.  Judgments,  169-183. 

15.  Leave  to  Appeal,  184-213. 

16.  New  Grounds  taken  on   Appeal,  214- 

224. 

17.  Parties,  225-228. 

18.  Privy   Council   Appeals,    229-237. 

19.  Procedure  in  Courts  below,  238-247. 

20.  Stay  of  Proceedings,  248-254. 

21.  Vacation,  255-257. 

And  see  Appeals  —  Findings  in  Court  be- 
low— New  Trials. 


1099  PEACTICE  OF  THE  SUPEBMB  COUET  OP  CANADA.  1100 


1.    AMENDMENTS. 

1.  Appeal  case — Amendment  —  Application 
after  judgment.'\ — ^The  Supreme  Court  in  de- 
termining an  appeal  is  bound  by  the  case  as 
transmitted  as  forming  the  material  upon 
which  the  hearing  was  based ;  steps  to  amend 
should  be  taken  before  the  decision  on  the 
appeal,  and  an  application  to  amend  the  case 
after  a  judgment  ordering  a  new  trial  comes 
too  late.  Providence  Wiuhington  Int.  Co.  v. 
QeroiD,  xiv..  731. 

4 

2.  Amendment  of  case — Action  against  Pro- 
vincial Government — Style  of  oa««e.] — In  this 
case  the  action  was  instituted  against  the 
Government  of  Quebec,  but  when  the  case 
came  up  for  hearing  on  the  appeal  to  the 
Supreme  Court  the  court  ordered  that  the 
name  of  "  Her  Majesty  the  Queen  "  be  sub- 
stituted for  that  of  the  "  Province  of  Que- 
bec."   Grant  v.  The  Queen,  xx.,  297. 

3.  Amending  case — Evidence  of  plaintiff — 
Chamber  application.'\ — Respondent  (plain- 
tiff) moved  the  full  court  to  have  the  case 
amended  by  adding  his  evidence  when  exam- 
ined as  a  witness  on  behalf  of  appellant  (de- 
fendant). For  apnellant  it  was  contended 
that  under  art.  251  of  the  Code  of  Civil 
Procedure  the  evidence  could  not  be  consid- 
ered, a  declaration  having  bef»n  filed  exclud- 
ing it  from  the  record.  Held,  that  the  applica- 
tion should  have  been  made  in  chambers,  and 
not  to  the  court,  and  that,  in  any  event,  t^e 
evidence  could  not  properly  be  made  part  of 
the  case,  ^tna  Ins.  Co.  v.  Brodie,  Cass.  Dig. 
(2  ed.)  673;  Cass.  S.  C.  Prac.  (2  ed.)  66, 
86.  131. 

4.  Case — Amendment — Remitted  to  court 
h€loto.'\ — ^A  judge  of  the  court  below  having 
certified  that  the  examination  of  one  D.  was 
made  part  of  the  case  quantum  valeat^  Held, 
that  the  case  must  be  remitted  to  the  court 
below  to  be  settled  in  accordance  with  the 
statute  and  practice  of  the  court.  It  should 
appear  clearly,  whether  the  examination  did 
or  did  not  properly  form  a  part  of  the  case. 
MoCall  V.  Wolff,  CJass.  Dig.  (2  ed.)  673;  Ottss. 
S.  C.  Prac.  (2ed.)  86,  131. 

5.  Municipal  corporation — Construction  of 
sidewalks — Trespass  —  Action  en  homage  — 
Petitory  action — Amendment  of  pleadings — 
Practice — R.  8.  C.  c.  135,  s  55.]— The  plain- 
tiff brought  his  action  to  recover  the  value  of 
a  strip  of  land  of  which  the  defendant  was  il- 
legally in  possession.  The  courts  below  dis- 
missed the  action  on  the  ground  that  the  pro- 
per remedy  was  by  action  en  homage  or  au 
pititoire.  In  order  to  cease  litigation,  the 
Supreme  Court  of  Canada,  without  directing 
any  amendment  of  the  pleadings,  reversed  the 
judgment  of  the  courts  below,  directed  that 
the  record  should  be  remitted  to  the  trial 
court  for  the  purpose  of  ascertaining  the  ex- 
tent of  the  property  affected  by  the  trespass 
and  ordered  the  restoration  thereof  to  the 
plaintiff.  Burland  v.  City  of  Montreal, 
xxxiii.,   373. 

6.  Adding  alternative  claims — Amendment 
— Discretionary  orders  —  Duty  of  appellate 
court.] — Where  the  courts  below  have  in  the 
exercise  of  judicial  discretion  ordered  or  re- 
fused leave  to  amend  the  pleadings,  there  ought 
not  to  be  any  interference  with  this  exercise  of 
their  discretion  on  an  appeal.  Porter  v.  Pei- 
ton,  xxxiii.,  449. 


7.  Emercise  of  discretion  on  appeal — Enter- 
ing new  verdict — Amending  pleadings. 

See  Affbal,  130. 

8.  Amendment — Case  in  appeal  —  Adding 
affidavit  to  printed  case. 

See  No.  14,  infra. 

9.  Replevin  —  Pleading  —  Justification     hy 
shertff^Amendment  in  Supreme  Court. 

See  Shebdtf,  9. 

10.  Correction  of  printed  case— Remitting 
record  for  amendment. 

See  Noa.  22,  23,  infra. 

11.  Matter  in  controversy — Amendment  of 
pleadings — New  grounds  ratsed  on  appeal. 

See  No.  218.  infra. 

12.  Defective  awards — Objections  taken  on 
appeal — Amending  answers--4Josts. 

See  ABBTTBATioirB,  54. 


2.  Case  and    Factums. 

13.  Special  case — Consent  as  to  material  to 
he  usedr-Order  for  taking  further  evidenoe.\ 
-—In  a  special  case  submitted  by  consent  of 
the  parties  upon  the  trial  judge'^B  notes,  the 
court  cannot  made  an  order  for  the  taking 
of  further  evidence  without  a  like  consent 
Smyth  v.  MoDougaU,  1.,  114. 

14.  Case  in  -appeal — Amendment — Adding 
affidavit  to  printed  case.] — On  the  hearing 
application  on  behalf  of  the  appellant  was 
made  to  have  an  affidavit  added  to  the  case 
filed. — Per  Ritchie,  C.J.  "  The  case  haa  been 
settled  and  you  cannot  now  amend  it  by  add- 
ing what  would  be  equivalent  to  new  evid- 
ence. *  Confederation  Life  Association  v. 
O'Donnell,  x.,  at  p.  93. 

15.  Factum — Scandalous  and  impertinent 
matter— Costs.]— The  appellant's  factum  con- 
taining reflections  on  the  conduct  of  the  judges 
of  the  dourt  below,  was  ordered  to  be  taken 
off  the  files  as  scandalous  and  impertinent, 
and  appeal  allowed  without  costs.  Vernon  v. 
Oliver,  xi.,  156. 

16.  Printed  case — Reasons  for  judgment  ap- 
pealed from.] — The  printed  case  filed  should 
contain  the  reasons  for  judgments  of  courts 
below. — Per  Ritchie,  C.J.,  in  Attomey-Genertil 
V.  City  of  Montreal,  xiii.,  at  p.  359. 

17.  Verdict  for  solatium — Death  of  parent 
— Pecuniary  loss — Art.  1056  O.  C.  —  Lord 
CamphelVs  Act — Cross-appeal.] — Where  a 
verdict  for  damages  could  not  be  upheld  on 
the  ground  of  solatium,  but  the  respondent 
neglected  to  file  a  cross-appeal  to  sustain 
it  on  the  ground  that  there  was  evidence  of 
a  ^  pecuniary  loss  for  which  compensation 
might  have  been  recovered,  the  appeal  was 
allowed  and  action  dismissed  with  costs.  City 
of  Montreal  v.  Lahelle,  xiv.,  741. 

18.  Case  on  appeal — Evidence — Document 
not  proved  in  trial  coi*r*.] — ^The  case  in  ap- 
peal should  not  contain  matter  that  was  not 
before  the  trial  court.  Exchange  Bank  of 
Canada  v.  Oilman,  xvii.,  168. 


1101 


PEACTICE  OF  THE  SUPBEME  COURT  OP  CANADA. 


1102 


19.  Factum — Unnecessary  matter. 1 — Objec- 
tions to  &  factum  as  containing  unnecessary 
matter  may  be  urged  at  tlie  hearing.  Cole- 
man  v.  M%Uer,  Cass.  Dig.  (2  ed.)  tSSS;  Cass. 
S.  C.  Dig.   (2  ed.)   144. 

20.  Demurrer  —  Defective  case  —  Formal 
judgment,} — ^A  case  cannot  be  filed  or  appeal 
entertained  where  it  does  not  appear  by  the 
printed  record  that  judgment  has  been  form- 
ally entered.  Reid  v.  Ramsay.  Cass.  Dig.  (2 
ed.)    420;   Cass.  Prac.   (2  ed.)    64. 

21.  Filing  case  —  Record  incomplete — Post- 
ponement of  hearing. '\ — ^An  incomplete  case 
cannot  be  received  by  the  registrar,  but  where 
such  a  case  was  filed,  the  hearing  of  appeal 
was  allowed  to  stand  over  till  the  case  was 
perfected  by  the  addition  of  the  formal  judg- 
ment of  the  court  below.  Kearnek  v.  Kean, 
Cass.  Dig.  (2  ed.)  672;  Cass.  S.  C.  Prac. 
(2  ed.)   64. 

22.  Irregularity  in  case  filed  —  Printing  — 
Italics — Substantial  compliance  with  rules.] — 
Certain  portions  of  the  case  had  been  italicized 
in  the  printing.  The  prothonotary  certified 
that  the  printed  case  was  the  case  agreed  upon 
and  settled  by  the  parties.  No  aflidavit  was 
produced  to  contradict  this  certificate  or  to 
shew  that  the  italics  had  been  improperly 
used. — Objection  to  case  overruled. — The  case 
is  to  be  printed  so  as  to  procure  a  certain  de- 
gree of  uniformity  and  all  that  is  required  is 
a  substantial  compliance  with  rule  8. — ^Ritchie, 
O.Jm  in  chambers.  May  y.  MoArthur,  Cass. 
Dig.   (2  ed.)  674;  Cass.  S.  C.  Prac.  (2  ed.) 

23.  Correction  of  printed  case — Remitting 
to  court  helov).] — Per  Fournier,  J.,  in  cham- 
bers. Where  it  appeared  that  certain  papers 
which  a  judsre  of  the  court  below  had  directed 
should  form  part  of  the  case  had  been  incor- 
rectly printed,  especially  the  factum  of  the 
respondent  in  said  court,  which  had  been 
translated  and  in  which  interpolations  had 
been  made,  the  registrar  was  directed  to  remit 
the  case  to  the  court  below  to  be  corrected. 
Parker  v.  Montreal  City  Pass.  Ry.  Co»,  Cass. 
Dig.   (2  ed.)   674;  Cass.  S.  C.  Prac.   (2  ed.) 

24.  Settling  case — Application  as  to  wrint- 
ing.] — Per  G Wynne,  J.,  in  chambers.  No  ap- 
plication should  be  made  with  respect  to  the 
contents  of  the  "  case."  or  to  dispense  with 
printing  any  part  of  it.  until  it  has  been 
settled  by  agreement  between  the  parties,  or 
by  a  judge  of  the  court  below,  pursuant  to  the 
statute.  Carrier  v.  Bender,  Cass.  Dig.  (2  ed.) 
674;  Cass.  S.  0.  Prac.  (2  ed.)  65.  66,  134. 

25.  Incomplete  record — Order  to  add  mat- 
ter omitted.] — Per  Ritchie,  C.J.,  in  chambers. 
In  a  British  Columbia  appeal  from  a  judg- 
ment overruling  demurrers  an  original 
case  did  not  contain  the  formal  order  or 
judgment  of  the  court.  Upon  applica- 
tion, the  agent  of  the  respondents'  solicitors 
consenting,  it  was  ordered  that  the  regis- 
trar be  at  liberty  to  file  the  case  as  received 
without  the  formal  order,  and  that  the  appel- 
lants might  attach  the  formal  order  to  the 
case  and  copies  within  six  weeks  from  that 
date.  Bank  of  B.  N.  A  v.  Walker,  Cass.  Dig. 
(2  ed.)  673;  Cass.  S.  C.  Prac.  (2  ed.)  65, 
85. 

26.  Ca^e  on  appeal  —  Incomplete  record — 
Undertaking  to  have  decree  added."] — During 


the  hearing  of  the  appeal,  the  attention  of  ap- 
pellant's counsel  was  called  to  the  fact  that 
the  case  was  defective  on  account  of  the  omis- 
sion from  the  record  of  the  decree  of  the  Court 
of  Chancery.  The  argument  was  allowed  to 
proceed  on  counsel  undertaking  to  have  the 
decree  added  to  the  case  before  judgment 
should  be  rendered.  Wright  v.  Synod  of  Hu- 
ron, Cass.  Dig.  (2  ed.)  673;  Cass.  S.  C.  Prac. 
(203)   65,  86. 

27.  Late  filing  of  case — Invcription — Cross- 
appeal — Hearing  refused.] — ^Respondents,  who 
had  given  notice  of  cross-appeal,  moved  for 
leave  to  proceed  with  cross-appeal,  notwith- 
standing that  the  original  case  had  not  been 
filed  until  that  day  by  appellants  and 
that  the  appeal  had  not  been  inscribed.  — 
Appellants  also  moved  to  have  principal 
appeal  heard,  the  delay  in  inscribing  and  in 
filing  factums  having  been  an  oversight. 
Held,  that  if  the  cross-appellant  desired  to 
proceed  with  his  cross-appeal  he  should  have 
himself  filed  the  original  case.  Both  princi- 
pal appeal  and  cross-appeal  were  ordered  to 
stand  over.  Mayor  of  Montreal  v.  Hall, 
Cass.  Dig.  (2  ed.)  680. 

28.  Filing  case — Formal  Judgment  of  court 
helou) — Postponement  —  Factum — Irrelevant 
matter^Sup.  and  Ea.  Courts  Act,  s.  44 — S.  O, 
Rule  30.] — A  case  cannot  be  tiled  unless  it 
contains  the  formal  judgment  of  the  court  ap- 
pealed from.  The  appeal  may,  by  consent,  be 
placed  at  the  foot  of  the  roil  to  permit  the 
adding  of  the  rule  of  tiie  court  below. — Im- 
proper reflections  upon  the  conduct/  of  the 
judges  in  the  court  below  will  be  ordered  to  be 
struck  out  of  the  factum  and  subject  Uie  soli- 
citor to  the  censure  of  the  court  and  loss  of 
his  costs.  Wallace  v.  Souther,  Cass.  S.  C. 
Prac.  (2  ed.)  pp.  64,  85;  Cass,  Dig.  (2  ed.) 
pp.  672,  682. 

29.  Deposit  of  factum — Rule  of  court — No 
waiver —  Consent  of  parties  —  h^cription.] — 
Motion  for  leave  to  inscribe  case  which  had 
not  been  put  on  inscription  list  because  fac- 
tum of  appellant  not  filed  In  time.  The  ap- 
pellant had  been  directed  to  bring  appeal  on 
for  hearing  at  the  session  then  being  held, 
otherwise  appeal  to  stand  dismissed.  l3oun8el 
stated  that  delay  in  filing  factum  had  occurred 
because  both  parties  had  consented  to  an  ex- 
tension of  time  for  so  doing.  Counsel  for  re- 
spondent consented.  Held,  that  the  rule  re- 
quiring factums  to  be  deposited  within  a  lim- 
ited time  had  been  passed  for  the  convenience 
of  the  court -and  judges  and  could  not  be 
waived  by  consent  of  parties,  but  under  the 
peculiar  circumstances,  and  in  view  of  the 
consequences  of  refusing  the  motion,  liberty  to 
inscribe  might  be  given.  Cot^  v.  Stadacona 
Assur.  Co.,  Cass.  Dig.  (2  ed.)  682,  683;  Cass. 
S.  C.  Prac.   (2  ed.)   133,  143. 

.30.  Factum — Leave  to  deposit — Inscription 
ex  parte.]  —  When  an  appeal  inscribed  for 
hearing  ex  parte  was  called,  counsel  for  respon- 
dents asked  leave  to  be  heard  and  to  be  allowed 
to  deposit  factum.  Counsel  for  appellant  con- 
sented. The  anulication  was  granted.  Parker 
V.  Montreal  City  Passenger  Ry.  Co.,  Cass. 
Dig.  (2  ed.)  683. 

31.  Time  for  filing  factum — Leave  to  de- 
posit— Inscription  ex  parte] — When  an  ap- 
peal inscribed  for  hearing  ex  parte  was  called, 
counsel  for  respondent  asked  leave  to  be  heard, 
although  his  factum  had  not  been  deposited 
within  the  time  provided  by  the  rules.  Coun- 
sel for  appellant  consented.     Held,  that  the 
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rules  respecting  factums  must  be  strictly  com- 
plied with  and  the  registrar  should  not  re- 
ceive factums  tendered  after  the  time  fixed 
in  the  rule.  Counsel  for  respondent  was 
heard  but  this  case  was  not  to  be  considered 
a  precedent.  Lord  v.  Davidson,  Cass.  Dig. 
(2  ed.)  683;  Cass.  S.  C.  Prac.  (2  ed.)  143. 

32.  Factums — Filing — Delivery  to  parties 
— Rules  23-30. "l — ^The  rules  respecting  factufns 
must  be  strictly  complied  with,  and  the  regis- 
trar should  not  receive  factums  tendered 
after  the  delay  specified  in  the  rule.  Default 
by  the  respondent  to  file  a  factum  does  not 
justifv  a  similar  default  on  the  part  of  the 
appellant  or  relieve  him  from  the  consequences 
of  a  motion  to  dismiss  under  8.  C.  Rule  26. 
Whitfield  v.  Merchants  Bank  of  Canada.  Cass. 
Dig.  (2  ed.)  681;  S.  C.  Prac.  (2  ed)  144. 

33.  Extension  of  time  for  appealinff — Ob- 
stacles placed  in  the  way  of  appellant — Delays 
caused  by  other  persons— ^osts.'\ — ^A  defend- 
ant seeking  appeal  had  numerous  obstacles 
placed  in  the  way  of  having  the  **  case  "  set- 
tled, certified  and  transmitted  from  the  court 
below  through  the  action  of  the  Chief  Justicte, 
and  the  registrar  thereof,  and  of  the  jplaintiff's 
solicitor.  On  a  special  application  in  cham- 
bers for  relief,  the  Chief  Justice  of  Canada  en- 
larged the  motion  and  stayed  proceedings  to 
allow  of  the  application  being  made  in  the 
Supreme  Court  of  Canada  at  the  opening  of 
its  next  session.  After  hearing  the  parties 
by  their  counsel. — ^The  Supreme  Court  of  Can- 
ada was  of  opinion  that  whether  the  "  case  " 
had  been  settled  or  not  by  the  Chief  Justice, 
it  certainly  was  not  through  the  fault  or 
laches  of  the  defendants  that  it  had  not  been 
settled,  but  from  the  delays  and  laches  of 
the  plaintiff,  and  it  ought  to  have  been 
settled,  and  the  court  ordered  that  not- 
withstanding the  order  of  the  22nd  June, 
1882.  the  time  for  filing  the  **  case  **  and  de- 
positing the  factum  of  the  appellants  should 
be  extended  to  1st  January,  1883.  and  the  ap- 
pellnnts  should  be  at  liberty  to  bring  the  ap- 
peal on  for  hearing  at  the  next  sessions  there- 
after :  that  the  annellants  should  be  at  liberty 
to  apnly  to  a  judge  of  the  Supreme  Court  of 
Canada  in  chambers,  to  extend  any  time 
thereby  limited  until  the  first  day  of  the  next 
sessions  of  the  court,  or  until  an  order  upon 
any  such  application  could  be  heard  and  dis- 
posed of  by  the  court;  that  the  appellants 
might  then  annly  to  the  court  for  any  further 
or  other  relief  as  might  seem  just;  and  that 
the  respondent  (plaintiff)  should  pay  to  the 
appellants  the  sum  of  $20  as  the  costs  of  the 
motion  before  the  Chief  Justice,  and  the  fur- 
ther sum  of  $50  as  the  costs  of  the  motion 
before  the  full  court. — The  court  intimated 
that  if  any  further  obstacles  were  placed  in 
the  way  of  the  appellants  the  court  would  take 
the  necessary  means  to  have  a  speedy  hearing 
of  the  appeal.  Bank  of  B,  N  A.  v.  Walker, 
Cass.  Dig.  (2  ed.)   701. 

34.  Filing  case — Extension  of  time — Vaca- 
tion.']— Motion  on  behalf  of  respondent  to  dis- 
miss appeal  for  want  of  prosecution.  The 
judgment  of  the  Court  of  Appeal  was  pro- 
nounced 30th  June,  1885.  On  3rd  July  fol- 
lowing appellant  put  in  his  bond  for  security 
for  costs,  which  was  allowed,  but  being  under 
the  impression  that  the  time  of  vacation  did 
not  count,  he  took  no  steps  to  further  prose- 
cute his  appeal.  Notice  of  motion  to  dismiss 
was  given  17th  September,  1885,  and  was 
shortly  afterwards  heard  before  Henry,  J.,  in 
chambers,   who  held,  that  under  the  circum- 


stances, the  time  for  filing  the  case  should  be 
extended  to  10th  October,  then  instant.  Mo- 
tion dismissed  without  costs.  Herbert  v. 
Donovan,  Oiss.  Dig.  (2  ed.)  706;  Cass.  S.  C. 
Prac.  (2  ed.)  170. 

35.  Appeal — Special  case — Judgment  ap- 
pealed from — R.  S.  0.  c.  135.  s.  44— Prac- 
tice.]— The  Supreme  Court  of  Canada  will 
not  hear  an  appeal  when  the  judgment  ap- 
pealed from  does  not  appear  in  the  case  filed. 
Town  of  St,  Stephen  v.  County  of  Charlotte, 
8th  November,  1804. 

[Note. — Before  the  hearing,  attention  was 
drawn  to  the  fact  that  the  formal  judgment 
or  order  of  the  court  below  was  not  in  the 
printed  "  case.**  Upon  counsel  undertaking 
to  have  it  taken  out.  printed  and  added  to 
the  "  case  J  the  court  consented  to  hear  the 
appeal,  but  the  Chief  Justice  intimated^  that, 
in  future,  no  appeal  would  be  heard  if  the 
"  case  **  did  not  contain  the  formal  judgment 
of  the  court  below.] 

36.  Appeal — Incomplete  record — Remitting 
case  to  trial  court — Costs.] — ^The  respondent 
had  recovered  damages  for  the  death  of  his 
son,  alleged  to  have  been  caused  by  the  appel- 
lant's fault,  and,  in  the  course  of  the  argu- 
ment of  an  appeal  to  the  Supreme  Court  of 
Canada,  the  attention  of  the  court  was  dir- 
ected to  the  absence  of  proof  of  record  as  to 
the  relationship  between  the  deceased  and  the 
plaintiff,  and  it  was  contended  on  behalf  of  the 
appellant  that  he  had  no  locus  standi.  The 
hearing  was  enlarged  for  a  day,  and,  upon 
the  re-assembling  of  the  court,  application  was 
made  on  behalf  of  the  respondent  to  have  the 
cause  remitted  to  the  trial  court  for  the 
purpose  of  completing  the  proofs  of  relation- 
ship and  completing  the  record  so  as  to  in- 
clude the  judgments  on  motions  in  the  courts 
below  to  reject  the  evidence  put  in  on  that 
point. — ^The  court,  after  hearing  counsel  for 
both  parties,  ordered  that  the  case  should  be 
remitted  to  the  trial  court  for  the  purpose 
of  receiving  evidence  as  to  the  relationship 
of  the  plaintiff  and  the  identity  of  the  de- 
ceased, and  no  other  evidence,  but  as  a 
condition  precedent  to  such  indulgence,  that 
the  plaintiff  should  pay  to  the  defendants, 
appellants,  the  costs  incurred  by  them  in  the 
Court  of  Queen's  Bench,  appeal  side,  and 
in  the  Superior  Court  for  Lower  Canada, 
such  costs  to  be  paid  within  a  time  limited 
and  in  default,  the  appeal  to  stand  allowed, 
and  the  action  to  be  dismissed  with  costs  to 
the  defendants  in  all  the  courts  without  fui^ 
ther  order,  said  costs  to  be  taxed  at  the  dili- 
gence of  said  respondents,  the  record  being 
retained  in  the  Supreme  Court  office  for  the 
time  mentioned,  when,  if  it  appeared  that  the 
costs  had  been  taxed  and  paid,  then  that  the 
record  should  be  remitted  to  the  trial  court 
for  the  purposes  above  mentioned. — Gwynne, 
J.,  dissented,  and  King,  J.,  while  concurring 
as  to  remitting  the  record,  did  not  feel  dis- 
posed to  make  the  plaintiff  pay  the  costs  of  the 
Court  of  Queen's  Bench.  Davidson  v.  Trem- 
blau,  10th  May,  1805. 

37.  Case  in  appeal — Additions  made  to  judg- 
ments after  institution  of  appeal."] — Per  Tas- 
chereau,  J.  Where  a  court  had  pronounced 
judjrment  in  a  cause  before  it,  and  after  pro- 
ceedings in  appeal  had  been  instituted  cer- 
tain of  the  judges  filed  documents  with  the 
prothonotary  purporting  to  be  additions  to 
their  respective  opinions  in  the  case,  such 
documents  were  improperlv  allbwed  to  form 
part  of  the  case  on  appeal  and  could  not  be 
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considered  by  the  appellate  court     Maykew 
d  Stone,  xxvi.,  58. 

38.  Printed  case — Use  of  italics  —  Fao- 
tums.'l — ^The  court  drew  attention  to  the  im- 
propriety of  printing  parts  of  the  case  on 
appeal  in  italics  merely  for  the  purpose  of 
emphasizing  particular  phrases  or  paragraphs. 
Such  a  practice  may  be  permitted  in  factums, 
but  never  in  the  printed  case.  Barnard  v. 
Riendeau,  11th  March,  1901. 

39.  Printed  case  —  Translation  of  judge's 
notes.} — The  court  drew  attention  to  the 
uselessness  of  translations  of  the  notes  of  rea- 
sons for  judgment  in  the  courts  below  which 
were  stated  to  be  quite  irregular.  The  judg- 
ments and  reasons  for  judgment  as  printed  in 
the  case  are  the  proper  material  to  be  read 
by  the  court  on  an  appeal.  Fairman  v.  City 
of  Montreal,  13th  March.  1901. 

(Note. — The  translations  of  factums  and 
the  judgments  and  opinions  of  the  judges  of 
the  courts  below  may  be  ordered  by  any  Su- 
preme Court  Judge  under  Supreme  Court 
rules  64  and  65.  when  deemed  necessary.) 

40.  Case  on  appeal — Judge's  notes — Produc- 
tion at  hearing  of  reasons  for  judgment,] — 
When  the  appeal  was  called  for  hearing  coun- 
sel for  the  appellant  applied  for  leave  to 
file,  as  part  of  the  case  on  appeal,  the  notes 
of  reasons  for  a  dissenting  judgment  in  the 
court  below  which  had  not  been 'delivered  in 
time  for  printing  as  part  of  the  record.  A 
certificate  by  the  clerk  of  appeals  was  an- 
nexed to  a  printed  copy  of  the  notes  stating 
that  they  were  a  correct  copy  and  that,  owing 
to  the  judge's  absence  from  Canada,  they  had 
been  unable  to  obtain  the  notes  from  him  at 
an  earlier  date.  The  application  was  opposed 
by  counsel  for  the  respondents.  The  court  al- 
lowed the  notes  to  be  filed  and  it  was  stated, 
by  his  Lordship  the  Chief  Justice,  that,  the 
court  was  alwavs  disposed  to  permit  the  filing 
of  notes  of  the  reasons  for  judgment  of 
judges  in  the  court  below  when  they  could 
be  obtained.  Canadian  Fire  Insurance  Co. 
V.  Robinson.  9th  Oct.,  1901. 

41.  Mandamus  —  Refusal  to  commit  for 
trial — Printing  factums  and  case — Striking 
out  appeal,} — On  2l8t  May,  1901,  a  motion 
for  a  rule  was  refused  and  on  14th  November 
following,  the  case  being  inscribed  for  hear- 
ing on  an  appeal  from  a  judgment  refusing 
mandamus  to  compel  a  magistrate  to  commit 
a  person  accused  of  forgery  for  trial  after  the 
accused  had  been  tried  summarily  and  dis- 
charged by  him.  As  no  printed  case  or  fac- 
tums w^ere  filed,  the  court  refused  to  hear  the 
appeal  and  ordered  that  it  should  be  struck  off 
the  roll.    Rem  v.  Love.  14th  November,  1901. 

42.  "  Agenfs  hook^'—S.  C.  R.  rule  16.}— In- 
complete — Record  remitted  for  expertise. 

See  Sale,  103. 

43.  Printing  case — Unnecessary  matter — 
Deduction  of  costs. 

See  No.  64.  infra. 

44.  Irregular  appeal — Factum  filed  late — 
Hearing  em  parte  refused. 

See  No.  152,  infra. 


3.   OOUNSEL,    SOLICITOBS    AND    AOENTS. 

46.  "^Agent^s  hooh''—S.  C.  rule  iff.]— Un- 
der authority  of  a  decision  by  Ritchie,  C.J., 


in  chambers,  that  established  the  practice, 
written  authority  should  be  filed  in  the  office 
of  the  registrar  of  the  court  authorizing  either 
the  registrar  or  a  solicitor  to  enter  the  name 
of  the  agent  in  the  agent's  book,  when  the 
principal  does  not  enter  the  name  himself. 
Wallace  v.  Burkner,  2nd  May.  1883:  Cass. 
Dig.  (2  ed.)  669;  Cass.  S.  C.  iPtac.  (2  ed.) 
138,  139. 

46.  Constitutional  questions — Couns^  for 
Provincial  Government.} — In  an  appeal  be- 
tween private  suitors  in  which  the  validity  of 
an  Act  of  a  Provincial  Legislature  is  ques- 
tioned, the  Attorney  General  of  the  province 
will  be  heard  on  the  question  of  provincial 
legislative  jurisdiction.  Citizens  Ins.  Co.  v. 
Johnston,  Cass.  Dig.   (2  ed.)   678. 

47.  Hearing  counsei  from  different  provinces 
— Rule  82 — Third  counsel  heard.} — ^The  court 
heard  a  third  counsel  for  appellants,  notwith- 
standing rule  82,  as  the  laws  of  two  provinces 
were  in  question,  and  there  was  a  cross-appeal. 
It  was  stated  that  the  practice  permitteid  un- 
der the  special  circumstances  should  not  be 
considered  a  precedent.  Coleman  v.  Miller, 
Cass.  Dig.  (2  ed.)  678. 

48.  Hearing  counsel — Third  counsel  citing 
authorities.} — When  one  counsel  from  Quebec 
and  one  from  Ontario  had  been  heard  for  re- 
spondent, a  third  counsel  (from  Quebec)  was 
heard  on  French  authorities  applicable.  Rus- 
sell v.  //c/ronco«,  Cass.  Dig.  (2  ed.)  679; 
See  8  Can.  S.  C.  tL  at  p.  838. 

49.  Transaction  of  office  work — Correspond- 
ence— Appointment  of  agents.}  —  Conducting 
business  with  the  registrar's  office  by  corres- 
pondence is  an  irregular  practice.  A  solicitor 
should  appoint  an  agent  as  required  by  the 
Supreme  and  Exchequer  Court  rules.  Wal- 
lace V.  Burkner,  Cass.  Dig.  (2  ed.)  669;  Cass. 
S.  C.  Prac.  (2  ed.)  138.  139. 

50.  Counsel  —  President  of  railway  com- 
pany, appellants,  not  entitled  to  be  heard.} — 
The  appellants  did  not  appear  by  counsel  at 
the  hearing,  but  a  Mr.  O'B.  appeared  and 
stated  that  he  was  the  president  and  proprie- 
tor of  the  railway  company,  appellants,  and 
wished  to  be  heard  on  their  behalf.  The  ap- 
plication was  refused  and  the  hearing  of  the 
appeal  was  ordered  to  stand  over  till  next  ses- 
sion. Halifaw  City  Ry,  Co.  v.  The  Queen, 
Cass.  Dig.  (2  ed.)  679. 

51.  Constitutional  questions  —  Hearing  of 
counsel — Right  to  begin — Reply — R.  of  P. 
S2.} — Where  a  question  of  legislative  jurisdic- 
tion is  raised,  the  party  attacking  the  valid- 
ity of  an  Act  should  begin.  In  the  case  in 
question,  counsel  for  the  provinces  were  first 
heard.  Only  one  counsel  was  heard  in  reply 
for  all  the  provinces.  In  re  "  Liquor  License 
Act,  1883,"  Cass.  Dig.  (2  ed.)  679;  Cass.  S. 
C.   Prac.   (2  ed.)    147. 

52.  Referred  question — Hearing  counsel — 
Right  to  bc^m.]— -Question  whether  or  not  on 
a  reference  upon  the  Canada  Temperance 
Act,  1878,  8.  6,  had  been  complied  with,  and 
whether  proclamation  should  issue  under  s. 
7,  the  court  directed  that  the  parties  seeking 
to  sustain  the  affirmative,  and  wishing  to  shew 
that  the  proclamation  should  issue  should  be- 

T*n.     In  re  **  Canada  Temperance  Act.  1878," 
County  of  Perth),  Cass.  Dig.   (2  ed.)  679. 
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53.  Postponement  of  hearing  —  IllneM9  of 
oounseW] — -Motion  to  postpone  hearing  till  the 
following  session  on  the  ground  of  unexpected 
illness  of  counsel  retained.  Granted.  Adam- 
son  V.  Adamson.CASB.  Dig.  (2  ed.)  686;  Que- 
bec Ins,  Co,  V.  Eaton,  May,  1900 ;  Consumers* 
Cordage  Co,  v.  Connolly,  11th  Oct..  1900. 

54.  Ewtra  counsel  —  Special  circumstances 
—  Intricate  questions  —  Cross-appeal  —  Rule 
related,]  —  On  spedal  application,  third 
counsel  was  heard,  intricate  questions  of  law 
having  to  be  argued,  there  being  a  cross- 
appeal,  and  counsel  stating  that  the  Court 
of  Queen's  Bench  for  Lower  Canada  had  also 
relaxed  its  rule  which  forbids  the  hearingof 
more  than  two  counsel  on  each  side.— -The 
court  stated  that  the  fact  of  there  beinsr  a 
cross  appeal  wad  not  of  itself  sufficient  ground 
to  cause  the  court  to  depart  from  its  rule. 
Jones  V.  Eraser,  Cass.  Dig.  (2  ed.)  678. 

55.  Non-appearance  —  Absence  of  counsel 
token  appeal  called  for  hearing,]  —  When  the 
case  was  called  for  hearing  in  the  order  in 
which  it  appeared  upon  the  roll  no  person  ap- 
peared on  behalf  of  the  appellant. — On  mo- 
tion by  counsel  on  behalf  of  respondent  the 
appeal  was  dismissed  for  want  of  prosecution 
and  a  motion  subsequently  made  to  reinstate 
tiie  case  was  refused.  Hall  Mines  y.  Moore, 
20th  May,  1898. 

56.  Postponement  of  hearing — Alteration  of 
roU—IUness  of  counsel.] — ^An  application  was 
made  on  behalf  of  respondent  to  have  an 
appeal  postponed  to  a  lower  position  on  the 
list  of  cases  inscribed  for  hearing,  a  consent 
in  writing  signed  by  the  solicitors  for  both 
parties  was  filed  and  it  was  shewn  that  re- 
spondent's counsel  was  seriously  ill  and  unable 
to  attend  at  the  time  when  the  hearing  on 
the  appeal  would  be  likely  to  come  on  in  its 
position  upon  the  roll.  It  was  accordingly 
directed  by  the  Chief  Justice  that  the  case 
should  be  placed  in  a  lower  position  upon  the 
roll  than  that  in  which  it  had  been  inscribed. 
Provident  Savings  and  Assurance  Society  v. 
Mowat,  11th  Oct..  1901. 

57.  Default  in  appearance — Prosecution  of 
appeal — Dismissal.]  —  On  default  of  counsel 
appearing  when  the  case  was  called  for  hear- 
ing, the  appeal  was  dismissed  with  costs. 
Bumham  v.  Watson,  dc,^  Cass.  Dig.  (2  ed.) 
681. 

See  No.  91,  infra, 

58.  Counsel  for  party  attacking  legislative 
jurisdiction — U earing — Right  to  begin.] — ^The 
counsel  for  the  Dominion  of  Canada  were 
ordered  to  begin  at  the  hearing  of  a  reference 
to  test  the  validity  of  a  provincial  statute. 
The  "  Thrasher  "  C'cwe..l6th  May,  1883.  Cass. 
Dig.  (2  ed.)  679. 

See    No.    146,    infra;    and    Constitutional 
Law,  1. 

59.  Counsel  of  party  attacking  statute  as 
ultra  vires — Hearing — Right  to  begin.] — On 
the  reference  to  test  the  validity  of  the 
"  Liquor  License  Act,  1883,"  counsel  for  the 

£rovinces  were  first  heard.     In  re  "  Liquor 
license  Act,  1883,"  23rd  Sept.,   1884,   Cass. 
Dig.  (2  ed.)  679. 

See  No.  145,  infra;  and  Liquob  Laws,  7. 

60.  Foreign  counsel — Refusal  to  hear. 

See  No.  146,  infra. 


61.  Default  of  appearance — Application  to 
reinstate — Absence  of  counsel. 

See  No.  95,  infra, 

62.  Default  of  appearance — Counsel  absent 
— Application  to  reinstate — Notice — Costs. 

See  No.  97,  infra. 


4.  Costs. 

63.  Discretion  in  awarding — Costs — Court 
equally  dividedr—S8  Vict.  c.  11,  s.  58.]— The 
judges  of  the  Supreme  Court  being  equally 
divided  in  opinion,  and  the  decision  of  the 
court  below  standing  affirmed,  the  successful 
party  was  refused  the  costs  of  the  appeal. 
But  (per  Richards.  C.J.,  at  pp.  693-696),  by 
38th  Vict.  c.  11.  s.  38  (R.  S.  C.  c.  135.  s.  62), 
the  Supreme  Court  being  authorized,  in  its 
discretion,  to  order  the  payment  of  the  costs 
of  the  appeal,  the  decision  in  this  case  does  not 
necessarily  prevent  the  majority  of  the  court 
from  ordering  payment  of  costs  of  appeal  in 
other  cases  where  there  is  an  equal  division  of 
opinion  amongst  the  judges.  The  Liverpool 
and  London  and  Globe  Ins  Co,  v.  Wyld, 
i.,  606. 

Note. — Up  to  1893,  the  practice  in  cases  of 
equal  division  of  opinion  was  to  dismiss  ap- 
peals without  costs  (see  Costs,  No.  36,  and 
CafB.  Dig  (2  ed.)  p.  676,  No.  39).  It  has, 
however,  been  the  practice  since  then  to  give 
the  respondent  costs  in  such  cases,  the  appel- 
lant having  been  unsuccessful  <m  the  assertion 
of  the  appeal. 

64.  Printing  of  case — Unnecessary  matter 
— Cost  deducted.] — ^The  cost  of  printing  un- 
necessary and  useless  matter  in  case  not  allow- 
ed on  taxation.  UHeureuw  v.  Lamarche,  xii. 
at  p.  466. 

65.  Costs  —  Application  in  chambers  —  In- 
creased counsel  fee — Quashing  appeal.] — ^An 
application  for  increased  counsel  fee  is  not  one 
for  the  full  court,  but  should  be  made  to  a 
judge  in  chambers. — When  an  appeal  is  quash- 
ed for  want  of  jurisdiction,  the  court  may 
order  the  taxation  and  payment  of  costs. 
Beamish  v.  Kaulbach,  Cass.  Dig.  (2  ed.)  677; 
Cass.  S.  C.  Prac.  (2  ed.)  81. 

66.  Appeal  for  costs  —  Habeas  corpus  — 
Prisoner  at  large.] — Where  an  appeal  in  a 
habeas  corpus  matter  had  been  proceeded  with 
after  the  discharge  of  the  prisoner  and  for  the 
mere  purpose  of  deciding  the  question  of 
costs,  the  appeal  was-  dismissed  with  costs. 
Fraser  y.  Tupper,  21st  June,  1880,  Cftss.  Dig. 
72  ed.)  421,  677;  Cass.  S.  O.  Prac.  (2  ed.)  54, 


67.  Costs  —  Re-payment  of  —  Reversal  of 
Supreme  Court  judgment  —  PractioeJ  —  A 
judgment  of  the  Supreme  Court  of  C^ada 
allowing  an  appeal  with  costs  (20  Can.  S.  C 
R.  481),  was  carried,  in  further  appeal,  by 
the  respondents  to  Her  Majesty's  Privy  Coun- 
cil, where  the  decision  was  reversed  ([1893] 
A.  C.  506;  63  L.  J.  14).  The  respondents 
had,  however,  in  the  meantime  paid  the  costs 
under  the  order  of  the  Supreme  Court. — On 
motion  in  the  Supreme  Court  of  Canada,  on 
behalf  of  the  said  respondents,  it  was  held 
that  they  were  entitled  to  an  order  directing 
the  re-payment  to  them  of  the  costs  so  paid, 
the  amount  of  such  costs  to  be  settled  upon 
an   inquiry  before  the  Registrar  of  the   Su- 
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preme  Court  of  Canada.  —  (Motion  grante^l 
with  costs) .  Duggan  ▼.  London  and  Canadian 
Loan  d  Agency  Co,,  23rd  March,  1883. 

68.  Appeal  —  Acquiescement  —  Estoppel — 
Question  of  costs  —  Practice  —  Motion  to 
quash.'\  —  In  order  to  avoid  expense  the  Su- 
preme Court  of  Canada  will,  when  possible, 
quash  an  appeal  involving  a  question  of  costs 
only,  though  there  may  be  jurisdiction  to  en- 
tertain it.     8chlomann  v.  Doioker,  xxz.,  323. 

69.  Aj>peal — Motion  to  quash — Ohseotion  to 
jurisdiction  taken  in  factum — Qeneral  costs — 
Counsel  fee. 

See  Costs,  10. 

70.  Cross-appeal  —  Motion  to  quash  — 
Tawing  costs. 

See  Costs.  8. 

71.  Refusal  of  costs — Scandalous  matter  ii» 
factum. 

See  No.  15,  ante, 

72.  Question  of  jurisdiction  —  Failure  to 
take  exception — Court  acting  propria  motHL — 
Costs  divided. 

See  Costs.  87. 

73.  Supreme  Court  Act,  s.  2i — Appeal  for 
costs — Hearing  refused.  , 

See  Apfkal,  36. 

74.  Habeas  corpus — Application  refused  hy 
court  below — Appeal  dismissed  without  costs. 
See  Costs,  46.    See  also  note  to  No.  63,  ante. 

75.  Habeas  corpus — Release  of  prisoner — 
Appeal  for  costs. 

See  Apfkal»  275. 

76.  Motion  to  ^uash  appeal — Want  of  jur- 
isdiction— Delay  %n  application  —  Refusal  of 
costs. 

See  Costs.  43. 

77.  Quashing  appeal — Want  of  jurisdiction 
— Objection  taken  in  factum-— Costs. 

See  Costs,  12. 

78.  Amendment  of  pleading  —  Application 
for  distraction  of  costs. 

See  Costs,  72. 

79.  Objection  taken  on  appeal  —  Prescrip- 
tion— Costs  withheld. 

See  Limitations  of  Actions,  22. 

80.  Default  of  appearance  —  Dismissal  of 
appeal — Application  to  reinstate  —  Notice  — 
CosU. 

See  No.  97,  infra. 


ecription 
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g  such  appeal-Stay  of  pro- 


Si.  Cross-appeal    to    Privy    Council  —  In- 
fi4tng  such  appeal— 

}StS. 

See  No.  192,  infra. 

82.  Misconduct  of  appellant — Costs. 
See  No.  218,  infra. 

88.  Appeal  per  saltum  —  Divisional  Court 
judgment — Order  as  to  costs. 

See  No.  195,  infra. 


5.  Cboss-afpeals. 

84.  Cross-appeal  —  Appellate  court  award- 
ing substantial  damages  in  lieu  of  solatium — 
Appropriate  relief. 1 — ^A.  respondent  whose  ver- 
dict must  be  set  aside  on  the  ground  that  it 
was  awarded  by  way  of  solatium  cannot  be 
given  substantial  damages  where  he  has  fail- 
ed to  give  notice  of  his  intention  to  ask  appro- 
priate relief  by  way  of  cross-appeal.  City  of 
Montreal  v.  Labelle,  xiv.,  741. 

85.  Cross-appeal — Interference  by  appellate 
court — Landlord  and  tenant — Assessment  of 
damages.] — Plaintiff  recovered  ^,000  dam- 
ages in  an  action  for  negligence,  but  the  ver- 
dict was  reduced  to  $3,000  on  appeal  to  the 
Queen's  Bench  on  the  ground  that  the  assess- 
ment made  by  the  trial  court  included  vindic- 
tive damages  for  which  the  defendant  was  not 
liable.  The  Supreme  Court  was  of  opinion 
that  the  amount  awarded  by  the  Superior 
Court  at  the  trial  was  not  unreasonable  and 
could  not  be  said  to  include  vindictive  dam- 
ages, but,  as  there  was  no  cross-appeal  by  the 
plaintiff,  the  court  would  not  interfere  to 
restore  the  original  judgment.  Stephens  v. 
Chaussi,  xv.,  379. 

86.  Appeal  —  Judgment  refusing  nonsuit 
and  ordering  new  trial  —  Failure  to  cross- 
appeal.} — A  rule  was  discharged  so  far  as  it 
asked  a  nonsuit  but  was  made  absolute  for  a 
new  trial.  Held,  on  an  appeal  by  defendant^ 
that  although  the  plaintiff  was  entitled  to  re- 
cover, yet,  as  he  had  not  appealed  from  the 
order  for  a  new  trial,  the  rule  should  be  af- 
firmed and  the  appeal  dismissed  with  cpsts. 
Canadian  Pacific  Ky.  Co.  v.  Lawson,  Cass. 
Dig.  (2  ed.)  729. 

87.  Special  ciroumstances  —  Cross-app>eal — 
Relamation  of  rule  as  to  counsel  at  hearing. 

See  Nos.  46,  47.  48,  ante,  and  see  Appkal, 
i21,  122,  123. 


6.  Dismissing  Appeals  Suhmabilt. 

88.  Dismissal  for  want  of  prosecution  — 
Order  of  judge  in  chambers — Motion  to  re- 
scind order.]  —  Appellant  obtained  an  exten- 
sion of  time  for  filing  case  but  failed  to  take 
advantage  of  the  indulgence,  whereupon,  on 
application  of  respondent,  appeal  was  dis- 
missed by  the  judge  in  chambers.  On  motion 
to  rescind  the  order  dismissing  the  appeal. 
Held,  Strong  and  Gwynne,  JJ.,  dissenting, 
that  under  the  circumstances  of  the  case  the 
court  would  not  interfere  by  rescinding  the 
judge's  order  and  restoring  the  appeal.  City 
of  Winnipeg  v.  Wright,  xiii.  441. 

89.  Factum,  further  time  required  to  file — 
Motion  to  dismiss  appeal — Costs.] — Motion  to 
dismiss  appeal  refused,  but  appellant  requiring 
further  indulgence  to  file  factum,  his  applica- 
tion was  granted  and  he  was  ordered  to  pay 
costs  of  motion.  Dawson  v.  McDonald,  Cass. 
Dig.  (2  ed.)  683. 

90.  Discretion  of  judge  in  chambers — Dis- 
missal for  want  of  prosecution — Undue  delay 
in  filing  factum — Inscription.]  —  Case  filed 
22nd  Oct.  1884;  respondent's  factum,  18th 
Nov.,  1884.  Last  day  for  filing  facturas  30th 
Jan.,  and  for  inscribing,  2nd  Feb.,  1885..  Ap- 
peal   not    being    inscribed,    respondent    gave 
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notice  of  motion  on  9th  Feb.  to  dismiss  appeal 
for  want  of  prosecution ;  on  14th  motion 
heard.  Appellant's  agent  stated  that  on  2nd 
Feb.  he  had  searched  for  the  respondent's  fac- 
tum, and  had  been  informed  it  had  not  been 
filed;  and  claimed  respondent  could  not  take 
advantage  of  the  delay  of  appellant.  Held, 
per  Fournier,  J.,  in  chambers,  16th  Feb.,  1885, 
that  the  undue  delay  in  filing  appellant's  fac- 
tum and  inscribing  appeal  had  not  been  satis- 
factoriljr  accounted  for,  and  the  appeal  should 
be  dismissed. — On  application  to  the  court  to 
rescind  or  vary  the  order  of  Fournier,  J.,  and 
to  allow  the  appellant  to  file  his  factum  and 
inscribe  appeal,  affidavits  were  filed  to  the 
effect :  1.  That  appellant's  counsel  thought 
that  while  respondent  was  in  default  with  re- 
gard to  his  factum,  it  could  not  be  considered 
there  was  any  undue  delay  in  prosecution  of 
appeal;  and  2.  That  appeal  was  bond  fide 
and  serious.  Held,  that  the  court  would  not 
interfere  with  the  order  of  the  judge  in  cham- 
bers. Whitfield  V.  Merchants  Bank  of  Van- 
cda,  Cass.  Dig.  (2  ed.)  681;  Oass.  S.  C.  Prac. 
(2  ed.)    75,  133,  144. 

91.  Proaecvtion  of  appeal  —  Appellant 
making  default — Diamiasing  appeal  —  Co8t9.'\ 
— Where  no  one  appears  on  behalf  of  tJie  ap- 
pellant when  an  appeal  is  called  for  hearing, 
and  counsel  for  respondent  asks  for  the  dis- 
missal of  the  appeal,  it  will  be  dismissed  with 
costs.  Burnham  v.  Watson;  8cott  v.  The 
Queen;  Western  Ass.  Co,  v.  Scanlan,  Gasa. 
Dig.  (2  ed.)  681. 

^  92.  Dismissing  appeal  —  Controverted  eteo- 
tion  —  Discontinuance S\ — Counsel  for  appel- 
lant moves  to  dismiss  appeal,  not  wishing  to 
proceed  with  it.  and  having  filed  a  discon- 
tinuance. —  Counsel  for  respondent  consents, 
on  payment  of  costs.  Appeal  dismissed  with 
costs.  ISoulanges  Election  Case;  Filiatrault  v. 
De  Beaujeu,  Cass.  Dig.  (2  ed.)  682;  Cass.  S. 
C.  Prac.  120. 

See  Nos.  95  and  97,  infra, 

9 

93.  Prosecution  of  appeal  —  DUigence  re- 
quired —  Dismissal — Costs. "l  —  Neglect  to  in- 
scribe for  hearing  or  in  depositing  factums  or 
any  carelessness  in  compliance  with  rules  ex- 
poses the  appeal  to  dismissal  on  motion  of 
respondent  or  at  least  to  such  discipline  as 
may  be  enforced  by  the  court  in  ordering  pay- 
ment of  costs.  Coti  V.  Stadacona  Ass.  Co., 
Cass.  Dig.  (2  ed.)  682;  Cass.  S.  C.  Prac.  (2 
ed.)   133. 

94.  Dismissing  appeal  —  Motion  in  cham- 
hers.'\ — Motions  to  dismiss  appeals  ought  not 
to  be  brought  before  the  court,  but  in  the 
first  instance,  should  be  made  to  a  judge  in 
chambers.  Martin  v.  Roy,  Cass.  Dig.  (2  ed.) 
682;  S.  C.  Prac.  (2  ed.)  75,  132;  Halton 
Election  Case,  xix.,  557 ;  Chicoutimi  d  Sague- 
nay  Election  Case,  16th  May,  1892. 

95.  Appeal — Dismissal  for  %cant  of  appear- 
ance— Application  to  reinstate.'] — On  motion 
to  reinstate  an  appeal  which  had  been  dis- 
missed because  no  counsel  had  appeared  for 
appellant  when  the  case  was  called,  the  only 
ground  stated  for  asking  the  indulgence  of  the 
court  was  that  counsel  had  been  present  not 
long  before  the  case  was  called  and  had  felt 
satisfied  that  it  w^ould  not  be  reached  that  day, 
but  that  the  cases  before  it  had  been  unex- 
pectedly disposed  of, — The  court  declined  to 
reinstate  the  appeal  and  refused  the  motion 
with  costs.     Foran  v.  Uandley,  xxiv.,  706. 

See  No.  92,  ante,  and  No.  97,  infra. 


96.  Delay  in  proceedings — Motion  to  dismiss 
for  want  of  prosecution — Interlocutory  appU- 
cation — Jurisdiction  of  judge  in  chambers — S. 
0.  rules  26,  S9,  53.}— In  a  case  which  had 
not  been  inscribed  on  the  roll  for  hearing,  a 
motion  was  made  on  behalf  of  the  respondent* 
before  the  full  court,  to  dismiss  the  appeal  for 
want  of  prosecution,  under  the  53ra  rule  of 
practice  of  the  Supreme  Court  of  Canada. — 
The  court  refused  to  hear  the  motion,  as  it 
was  an  interlocutory  proceeding  within  the 
jurisdiction  of  a  judge  in  chambers,  and  direct- 
ed that  the  motion  should  be  made  in  cham- 
bers.   Fournier  v.  Barsalou,  3rd  May,  1898. 

97.  Appeal — Dismissal  for  want  of  appear- 
ance —  Application  to  reinstate  —  Notice  — 
Practice — Costs.} — The  appeal  had  been  r^n- 
larly  inscribed  on  the  roll  for  hearing  at  the 
May  sittings  of  the  Supreme  Court  of  Can- 
ada, and  on  18th  May,  1898,  the  case  being 
called  in  the  order  in  which  it  appeared  upon 
the  roll,  no  person  appeared  on  behalf  of  the 
appellant.  Counsel  appeared  for  the  respon- 
dent and  asked  that  the  appeal  should  be 
dismissed  for  want  of  prosecution.  The  court 
referred  to  the  fact  that  the  case  had  been 
called  in  its  proper  place  on  the  roll  on  the 
previous  day  and  allowed  to  stand  over  be- 
cause counsel  were  not  present  on  the  part  of 
the  appellant,  and  the  appeal  was  dismissed 
with  costs.— On  20th  Jilay,  1808.  application 
by  motion  was  made  on  behalf  of  the  appellant 
to  have  the  appeal  reinstated  and  restored  to 
its  place  on  the  roll  for  hearing  on  such  terms 
as  the  court  might  deem  appropriate,  the 
ground  stated  for  requesting  such  indulgence 
being  that  counsel  for  the  appellant  were  un- 
der a  misapprehension  as  to  the  time  when  the 
hearing  was  to  take  place.  The  motion  was 
opposed  by  counsel  for  the  respondent,  who 
objected  that  proper  notice  of  the  motion  had 
not  been  •given  as  required  by  the  rules  of 
practice. — ^The  court  refused  to  hear  the  mo- 
tion or  to  make  an  order  staying  the  issue  of 
the  certificate  of  the  judgment  already  ren- 
dered dismissing  tlie  appeal,  but  under  the 
circumstances  the  motion  was  dismissed  with- 
out costs.  Hall  Mines  v.  Moore,  20th  May, 
1898. 

See  Nos.  92  and  95,  ante. 

98.  Decision  of  domestic  tribunal  —  Inter- 
ference on  appeal  —  Church  discipline.}  — 
Where  an  appeal  raised  the  question  of  the 
proper  or  improper  exercise  of  disciplinary 
powers  by  the  Conference  of  the  Methodist 
Church,  the  Supreme  Court,  without  calling 
upon  counsel  for  the  respondent,  refused  to 
interfere,  the  matter  complained  of  being  with- 
in the  jurisdiction  of  the  Conference.  Ash  v. 
The  Methodist  Church,  xxxi.,  497. 

99.  Equal  division  in  opinion — Dismissal  of 
appeal — Effect  inter  partes — Res  judicata. 

See  No.  172,  infra. 

100.  Controverted  election — Discontinuance 
— Dismissal  on  motion  by  appellant. 

See  Nos.   104-107.  infro. 

101.  Motion  to  quash  appeal  —  Summary 
application  ordered  to  stand,  the  court  refus- 
ing to  make  such  an  order  till  hearing  on  the 
merits. 

See  Election  Law,  14. 

102.  Habeas  corpus — Change  in  relation  of 
parties  pending  appeal. 

See   No.   135,   infra. 
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7.  Exaction  Gabeb. 

103.  Controverted  election — Appeal — Disno- 
lution  of  Parliament  —  Petition  lapsino — Re- 
turn of  deposit,"] — Pending  an  appeal  from  a 
decision  on  8th  Nov.,  1890,  in  a  controverted 
election  case  and  the  sittings  of  the  court, 
Parliament  was  dissolved,  and  by  effect  of  dis- 
solution the  petition  dropped.  Respondent  in 
order  to  have  costs  out  of  the  deposit  in  the 
court  below  moved  before  a  judge  of  the 
Supreme  Oourt  in  chambers  (on  reference 
from  the  full  court)  to  dismiss  the  appeal  for 
want  of  prosecution,  or  to  have  the  record  re- 
mitted to  the  court  below.  The  petitioner 
claimed  his  deposit. — Patterson,  J.,  held,  that 
the  final  determination  of  the  right  to  costs 
being  kept  in  suspense  by  the  appeal  the  mo- 
tion should  be  refused,  but  inasmuch  as  the 
depo.sit  in  the  court  below  ought  to  be  dis- 
posed of  by  an  order  of  that  court  the  Regis- 
trar of  the  Supreme  Court  should  certify  to 
the  court  below  that  the  appeal  was  not  heard, 
and  that  the  petition  dropped  by  reason  of 
dissolution  of  Parliament  on  2nd  February, 
1891.  fNoTE. — The  petitioner  subsequently 
moved  the  Supreme  Court  of  Canada  for  an 
order  directing  the  re-payment  to  him  of  the 
deposit  in  the  court  below,  shewed  that  a  simi- 
lar application  in  the  High  Court  of  Justice 
for  Ontario  had  been  dismissed  and  that  the 
order  by  Patterson,  J.,  had  not  been  appealed 
from.  On  15th  March,  1883,  the  Supreme 
Oourt  ordered  that  a  certificate  should  issue 
reciting  the  proceedings  that  had  taken  place 
and  declaring  that  the  petitioner  was  entitled 
to  have  his  deposit  returned.]  Halton  Elec- 
tion Case;  Luah  v.  WaWie,  xix.,  557. 

104.  Dismissing  appeal — Motion  in  cham- 
bers.]— A  motion  to  dismiss  appeal  should 
not  be  brought  before  the  court  but,  in  the 
first  instance,  should  be  made  to  a  judge  in 
chambers.  Martin  v.  Roy,  Cass.  Dig.  (2  ed.) 
682;  S.  C.  Prac.  (2  ed.)  75.  132.  Halton 
Election  Case,  xix^^  557.  Chicoutimi  and 
Baguenay  Election  Case,  16th  May,  1802. 

105.  Dismissing  appeal — Controverted  elec- 
tion case — Order  in  chambers  by  consent — 
Application  to  full  court,] — Counsel  for  re- 
spondent moves  for  an  order  dismissing  appeal 
in  a  controverted  election  case.  An  order 
had  been  obtained  in  chambers,  on  consent, 
but  doubts  had  been  raised  as  to  whether  the 
order  should  not  have  been  an  order  of  the 
court.  Granted.  North  York  Election  Case, 
Cass.  Dig.  (2  ed.)  682;  S.  C.  Prac.  (2  ed.) 
75. 

106.  Election  case  —  Expediting  proceed- 
ings.]— When  an  election  appeal  is  properly 
in  court  and  in  a  position  to  be  set  oown  for 
hearing,  an  application  may  be  made  under 
the  provisions  of  the  Supreme  Court  Act,  to 
expedite  the  proceedings.  Bothwell  Election 
Case;  Smith  v.  Hawkins,  Cass.  Dig.  (2  ed.) 
686. 

107.  Controverted  election — Discontinuance 
— Appeal  dismissed.] — The  appellant  filed  a 
discontinuance  and  moved  to  dismiss  his  ap< 
peal,  counsel  for  respondent  consenting,  on 
payment  of  costs.  The  appeal  was  dismissed 
with  costs.  Soulanges  Election  Case;  FUior 
trault  V.  DeBeaujeu,  Cass.  Dig.   (2  ed.)   682. 

108.  Appeal — Supreme  Court  Act,  1879,  s. 
10 — S8  Vict,  c,  11,  s.  kS — Decision  on  prelim- 
inary objections — Trial  on  merits. 

See  EiiBCTioiv  Law.  6. 


^  109.  Controverted    elections — Appeal —  Set- 
ting down  for  hearing — Notice — EtDtension  of 
time — Discretion  of  trial  judge — Jurisdiction.. 
See  Election  Law,  7. 

110.  Service  of  election  petition — Extension 
of    time — Discretion — Preliminary    objections. 

See  Election  Law,  65. 

111.  Taxation  of  witnesses  in  cases  not  ap- 
pealed— Motion  to  vary  minutes. 

See  No.  177,  infra. 

112.  Irregular  inscription — Factum  filed  too 
late — Hearing  ex  parte  refused. 

See  No.  152,  infra. 


8.  Exchequer  Court  Appeals. 

113.  Setting  down  appeals  for  hearing — Ap- 
peal not  promptly  prosecuted  —  Re-inscrip- 
tion,]— Where  the  registrar  has  set  down  an 
appeal  and  it  is  not  Drought  on  for  hearings 
the  registrar  should  not  set  it  down  a  second 
time  without  an  order.  {Per  Foumier,  J.) 
lfcgttce»  V.  The  Queen,  Cass.  S.  C.  Prac.  (2 
ed.)   p.  108. 

114.  Hearing — Setting  down  exchequer  ap- 
peal— Lapse  of  time — Exchequer  Court  rules 
138,  231,  263— Supreme  Court  rule  USup. 
d  Ex,  Courts  Act,  1875 j  s.  68 — Ex  post  facto 
rule — Costs.] — Application  for  a  direction  to 
the  registrar  to  set  down  for  hearing  an  ap- 
peal from  the  Exchequer  Court.  The  judg- 
ment had  been  pronounced  at  Quebec,  17tb 
October,  1877.  The  contract  on  which  peti- 
tion of  right  was  brought  was  signed  at  Que- 
bec, and  the  work  was  done  on  the  I.  C.  Ry. 
in  New  Brunswick.  On  9th  November.  1877, 
the  deposit  of  $50  as  security  for  costs,  was 
made.  Exchequer  Court  rule  231  had  been 
previously  made  applicable  to  cases  in  which 
the  cause  of  action  had  arisen  in  Quebec,  but 
rule  138  had  not  been  expressly  declared  ap- 
plicable to  such  cases.  On  12th  February, 
1878,  rules  138  to  142,  both  inclusive,  were 
declared  applicable  to  actions  in  which  the 
cause  of  action  had  arisen  in  Quebec. — On 
the  7th  January,  1878,  an  application  for  a 
rule  nisi  to  set  aside  the  judgment  was  made 
to  Taschereau,  J. ;  on  7th  February,  he  re- 
fused it.  Subsequently  proceedings  were  taken 
in  the  Exchequer  Court,  and  an  order  was  ob- 
tained directing  all  the  papers  to  be  transmit- 
ted to  the  acting  registrar  at  Quebec  for  the 
purposes  of  a  taxation.  The  registrar  did  not 
set  the  appeal  down  for  hearing,  and  no  steps 
were  taken  relating  to  the  appeal,  nor  to  have 
judgment  entered,  nor  had  application  been 
made  to  the  registrar  to  set  the  appeal  down  for 
hearing  until  shortly  before  the  date  of  appli- 
cation, 22nd  February  1883.  Held,  that  the 
order  declaring  rules  138  to  142  applicable  in 
Quebec  cases  did  not  apply  retroactively  to 
proceedings  in  pending  causes,  and  that  the  re- 
gistrar not  having  set  the  api>eal  down  for 
hearing  as  required  by  s.  68,  and  not  having 
entered  the  judgment,  the  appeal  was  not  out 
of  court  by  the  operation  of  Supreme  Court 
rule  44,  Motion  granted,  (Ritchie,  C.  J„ 
dissenting),  but  without  costs,  the  point  of 
practice  involved  being  a  new  one.  Berlinquet 
V.  The  Queen,  xiii.  26. 

115.  Exchequer  appeal — Assessment  of  dam- 
ages— Interference  with  findings  of  Exchequer 
Court  judge.]  —  The  Exchequer  Court  judge 
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heard  witnesses  and  upon  his  appreciation  of 
contradictory  testimony  awarded  damages  to 
the  respondents.  The  Crown  appealed  on  the 
ground  that  the  damages  were  excessive. 
Held,  G  Wynne  and  Girouard,  J  J.,  dissenting, 
Chat  as  it  did  not  appear  from  the  evidence, 
that  there  was  error  in  the  judgment  ap- 
pealed from,  the  Supreme  Court  would  not 
interfere  with  the  decision  of  the  Exchequer 
Court  Judge.  The  Queen  v.  Armour,  xxxi., 
499. 

116.  Appeals  from  Ewchequer  Court — Final 
judgments — Decisions  —  Supreme  and  Emohe- 
quer  Courts  Act^  s.  68, 

See  Affeal,  159. 

117.  Exchequer  Court — Petition  of  right — 
Time  for  application — Discretionary  order. 

See  Costs,  69. 

118.  Appeal  from  Exchequer  Court  —  Ex- 
tension of  time-— Questions  at  issue  on  the  ap- 
peal—Final judgment. 

^  See  Appeal,  183. 

119.  Appeal  by  the  Crown — Expiration  of 
time  limit — Special  grounds  —  Extension  of 
time. 

See  No.  123,  infra. 


9.  Extension  of  Time  fob  Appeai.. 

120.  Extension  of  time  —  Notice  of  ap- 
peal—R.  S.  C.  V.  135.  s.  -^i.]— The  time  for 
giving  notice  of  appeal  under  s.  41  Sup.  &  Ex. 
Courts  Act  (R.  S.  C.  c.  135),  can  be  extended 
as  well  after  as  before  the  twenty  days  have 
elapsed.     Vaughan  v.  Richardson,   xvii.,   703. 

121.  Bringinn  appeal — Filing  case  —  Juris- 
diction of  judge  in  chambers  —  Extending 
time,"] — Under  s.  79  of  the  Supreme  and  Ex- 
chequer Courts  Act  and  rules  42  &  70  S.  C, 
a  judge  of  the  Supreme  Court  in  chambers  has 
power  to  extend  the  time  for  printing  and  fil- 
ing case. — Per  Ritchie,  C.J.,  in  chambers. — 
Per  Foumier,  J.,  in  chambers.  Bickford  v. 
Lloyd;  Canada  Southern  Ry.  Co.  v.  Norvell, 
Cass.  Dig.  (2ed.)  673. 

122.  Filing  case  and  factums — Application 
for  further  time — Appeal  from  B.C.] — On  12th 
October.  1881.  the  agent  for  defendants*  soli- 
citor applied  for  three  months'  further  time 
to  file  the  case  and  factums,  shewing  by  affi- 
davit that  the  day  the  order  had  been  made 
by  a  judge  of  Supreme  Court,  allowing  $500 
to  be  paid  into  the  Supreme  Court  of  Canada, 
as  security  for  the  costs  of  appeal,  13th  Sep- 
tember. 1S82.  the  $.M)0  had  been  paid  in ;  that 
the  next  day  the  papers  had  been  mailed  to 
the  defendants*  solicitor  at  Victoria,  B.C.,  to 
enable  him  to  prosecute  his  appeal ;  that  a 
letter  took  about  three  weeks  to  reach  Vic- 
toria from  Ottawa ;  that  he  had  on  7th  Octo- 
ber received  a  telegram  (produced)  from  de- 
fendants* solicitor,  saying :  "  Papers  just  re- 
ceived ;  get  time  extended,**  and  that  he  verily 
believed  unless  three  months'  further  time 
was  granted  to  prepare  and  print  case  and 
factums  and  transmit  them,  grave  injustice 
would  be  done. — An  order  was  thereupon  made 
giving  until  1st  December,  then  next  to  have 
case  printed  and  filed  with  the  registrar  of 
the  Supreme  Court  of  Canada. — Per  Ritchie, 
C.J.,  in  chambers.  Bank  of  B.  N.  A.  v.  Wal- 
ker, Cass.  Dig.  (2  ed.)  701. 


123.  Appeal  by  the  Crown — Special  grounds 
— Extension  of  time.] — Where  an  application 
was  made  by  the  Crown  for  an  extension  of 
time  for  leave  to  appeal  after  the  time  pre- 
scribed by* 50  &  51  Vict.  c.  16,  s.  51,  as 
amended  by  53  Vict  c.  35,  and  special  grounds 
were  not  disclosed  in  the  material  read  on  the 
application  as  reasons  for  such  extension,  the 
application  was  refused.  MaoLean  v.  The 
Queen,  4  Ex.  C.  R.  257. 

124.  Notice  of  appeal — Extension  of  time — 
Application  after  time  expired.] — The  time  f<H* 
giving  notice  under  s.  41  of  R.  S.  C.  c.  135, 
can  be  extended  as  well  after  as  before  the 
twenty  days  have  elapsed.  Vaughan  v.  Rich- 
ardson, xvii.,  703. 

125.  Controverted  election — Appeal  —  Set- 
ting down  for  hearing — Notice — Discretionary 
order. 

See  Election  Law,  136, 137,  138. 

126.  Time  for  appealing — Vacation — Leave 
to  appeal  when  entry  of  judgment  is  delayed 
— Special  rule  for  Quebec  cases. 

See  Appeal,  425. 

127.  Time  for  appealing — Varying  minutes 
— Settlement  of  substantial  questions — Delay 
in  entry  of  judgment. 

See  Appeal,  427. 

128.  Appeal  from  Exchequer  Court — Ewten- 
sion  of  time-questions  at  issue  on  the  ap- 
peal— Final  judgment. 

See  Appeal.  183. 

129.  Extending  time  for  appeal — Order  by 
court — Delays  by  respondent— Settling  case  in 
appeal. 

See  No.  33,  ante. 

130.  Obstacles  placed  in  the  way  of  appeal 
— Delays  caused  through  no  fault  of  appellant 
— Time  extended  by  order  of  court. 

See  No.  33,  ante. 

131.  Appeal — Time  limit  —  Commencement 
of — Pronouncing  or  entry  of  judgment — Se- 
curity— Delay  in  filing — Extension  of  time — 
Order  of  judge — Vacation — R.  8.  C.  c.  J35, 
8s.  40,  4^,  4^ — Pronouncing  judgment — Report 
of  referee — Order  of  judge — Waiver — Forfei- 
ture— Special  grounds. 

See  Appeal,  426,-436. 


10.  Habeas  Corpus  Appeals. 

132.  Supreme  and  Ex.  Courts  Acts — R.  8. 
O.  (1877)  c.  70  —  Jurisdiction.]  —  The  only 
appellate  power  conferred  on  the  court  in 
criminal  cases,  is  by  s.  49  of  the  Supreme  and 
Exchequer  Courts  Act.  and  it  could  not  have 
been  the  intention  of  the  legislature,  while 
limiting  appeals  in  criminal  cases  of  the 
highest  importance,  to  impose  upon  the  court 
the  duty  of  revision  in  matters  of  fact  of 
summary  convictions  by  magistrates. — Section 
34  of  the  Supreme  Court  Amendment  Act, 
1876,  does  not  in  any  case  authorize  the  issue 
of  a  writ  of  certiorari  to  accompany  a  writ  of 
habeas  corpus,  granted  by  a  judse  of  the 
Supreme  Court  in  chambers;  and,  as  the 
proceedings  before  the  full  court  on  habeas 
corpus  arising  out  of  a  criminal  charge  are 
only  by  way  of  appeal  from  the  decision  of 
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such  jndge  in  chambers,  that  section  does  not 
authorize  the  court  to  issue  a  writ  of  certiorari 
in  such  proceedings;  to  do  so*  would  be  to 
assume  appellate  jurisdiction  over  the  inferior 
court. — SemhlCy  per  Ritchie,  C.J..  that  R.  S. 
O.  (1877)  c.  70,  relating  to  habeas  corpiw, 
does  not  apply  to  the  Supreme  Court  of 
Canada.    In  re  Trepanier,  xii..  111. 

And  eee  Habeas  Cobfus,  1. 

133.  Habeas  corpus — Appeal — Proceedings 
to  appeal — Time  for  filing  case,} — In  a  habeas 
corpus  appeal  the  first  proceeding  is  the  fil- 
ing of  the  case  with  the  registrar — this  must 
be  done  within  60  days  after  the  pronouncing 
of   judgment  appealed   from.     In  re  Smart, 

134.  Habeas  corpus — Notice — Hearing.] — 
An  application  to  be  allowed  to  bring  a  habeas 
eorpus  appeal  on  for  hearing  after  short 
notice,  must  not  be  ea  parte*  Re  Boucher, 
Cass.  Dig.  (2  ed.)  687. 

And  see  Habeas  Cobpus,  4. 

135.  Habeas  corpus — Change  in  relation  of 
parties  pending  appeal,] — Upon  the  calling  for 
hearing  of  the  appeal  (which  was  from  a  judg- 
ment of  the  Supreme  Court  of  British  Colum- 
bia, refusing  a  writ  of  habeas  corpus,  for  the 
possession  of  Quai  Sing,  a  Chinese  female,  un- 
der age),  counsel  for  the  respondent  produced 
to  the  court  an  order  of  the  Supreme  Court  of 
British  Columbia,  dated  subsequently  to  the 
judgment  appealed  from,  by  which  it  appeared 
that  the  respondent,  the  matron  of  a  rescue 
home,  had  been  apDointed  by  that  court  as 
guardian  to  the  infant  in  question,  whereupon 
the  Chief  Justice  intimated  that,  under  the 
circumstances  it  was  useless  to  proceed  with 
the  hearing  of  the  appeal,  it  being  impossible 
that  any  order  could  be  made  thereon  respect- 
ing the  possession  of  the  infant  being  given  to 
the  appellant. — ^The  appeal  was  consequently 
dismissed  with  costs.  iSeid  Sing  Kato  v. 
Bowes,  17th  May,  1808. 

136.  Appeal — Habeas  corpus — Extradition 
— Necessity  to  quash,] — By  s.  31  of  the  Su- 
preme and  Exchequer  Courts  Act  (R.  S. 
C.  c.  135)  '*  no  appeal  shall  be  allowed  in  any 
case  of  proceedings  for  or  upon  a  writ  of 
habeas  corpus  arising  out  of  any  claim  for 
extradition  made  under  any  treaty."  On  ap- 
plication to  the  court  to  fix  a  day  for  hearing 
a  motion  to  quash  such  an  appeal ;  Held,  that 
the  matter  was  coram  non  judice  and  there 
was  no  necessity  for  a  motion  to  quash.  In  re 
hastier,  zxix.,  630. 

137.  Practice  —  Habeas  corpus  —  Binding 
effect  of  judgment  in  provincial  court.] — ^An 
application  for  a  writ  of  habeas  corpus  was 
referred  by  the  judge  to  the  Supreme  Ck>urt 
of  the  province  and,  after  hearing,  the  appli- 
cation was  refused.  On  application  subse- 
quently made  to  Mr.  Justice  Sedgewick,  in 
chambers.  Held,  that  under  the  circumstances, 
it  would  be  improper  to  interfere  with  the 
decision  of  the  provincial  court.  In  re  White, 
xxxi.,  383. 

138.  Criminal  matters — Writs  of  habeas  cor- 
pus— Notice — Delays — Exercise  of  discretion 
— Appellate  jurisdiction. 

See  Afpeai.,  274. 

139.  Criminal  cases — Crimes  at  common  law 
— Standing  offences — Issue  of  writ  of  habeas 
corpus. 

See  Habeas  Cobpus,  2. 


140.  Costs    not    allowed  in    habeas  corpus 
matters. 

See  Costs,  46. 

141.  Habeas  corpus — Release  of  prisoner — 
Appeal  for  costs. 

See  Appeal.  275. 

142.  Appeal  for  costs — Prisoner  at  large — 
Habeas  corpus. 

See  No.  66.  ante, 

143.  Territorial  divisions — Judicial  notice — 
Jurisdiction  of  Supreme  Court  judge. 

See  Habeas  Cobpus,  7. 

144.  Quashing  appeal — Extradition  case. 

See  Habeas  Cobpus,  9. 


11.  Heabing. 

145.  Counsel — Right  to  begin — Case  refer- 
red Supreme  Court  of  British  Columbia.] — 
Inasmuch  as  all  statutes  should  primd  facie  be 
considered  within  the  jurisdiction  of  the  Legis- 
lature passing  them,  any  one  attacking  a  stat- 
ute should  begin.  Therefore  counsel  for  Dom- 
inion Government  was  first  heard.  The 
"Thrasher'*  Case,  Cass.  Dig.  (2  ed.)  481. 
679. 

And  see  No.  52,  ante, 

146.  Foreign  counsel — Not  heard.] — Counsel 
residing  in  the  State  of  New  York  wishing  to 
be  heard  on  behalf  of  appellants  in  an  appeal 
pending  before  the  Supreme  Court  of  Canada 
was  refused.  Halifax  City  Ry.  Co,  v.  The 
Queen,  Cass.  Dig.  (2  ed.)  679. 

147.  Case  filed  too  late  for  session — Record 
incomplete — Hearing — Factum  not  filed,] — A 
motion  to  have  appeal  heard,  notwitnstanding 
that  the  case  and  factum  of  appellant  had  not 
been  filed  30  days  before  the  first  day  of  the 
session,  and  that  no  factum  was  yet  filed  on 
behalf  of  the  Crown,  (counsel  for  Crown  con- 
senting), was  refused.  O'Brien  v.  The  Queen, 
V.  Sullivan,  Cass.  Dig.  (2  ed.)  686. 

148.  Submitting  appeal  on  fofctum.] — By 
consent  of  both  parties  an  appeal  may  be  sub- 
mitted on  factums  and  reporters'  notes  of  a 
former  argument  before  the  court.  Lawless 
y.  Sullivan,  Crbs,  Dig.   (2  ed.)   684. 

149.  Ex  parte  hearing — Notice  of  inscription 
— Proof  of  service.] — On  an  appeal  being 
heard  ex  parte,  the  court  requires  an  affidavit 
proving  service  of  notice  of  inscription  for 
hearing.  Kearney  v.  Keanj  DomvUle  v.  Cam- 
eron, Cass.  Dig.  (2  ed.)  684. 

150.  Argument  of  appeal — Submitting  ap- 
peal on  factums.] — Court  refuses  to  allow  ap- 
peal to  be  submitted  on  the  factums.  but  de- 
cides it  must  be  orally  argued.  Charlevoix 
Election  Case;  Valin  v.  Langlois,  Cass.  Dig. 
(2  ed.)  684. 

151.  Re-hearing  —  Case  submitted  on  fac- 
tums.]— Where  a  re-hearing  became  necessary 
owing  to  a  change  in  the  personnel  of  the 
court,  the  judge  who  had  not  heard  the  appeal 
consenting,  and  counsel  for  all  parties  desiring 
it,  the  court  assented  to  the  appeal  being  sub- 
mitted on  the  factums.  McKenzie  v.  Kittridge, 
Cass.  Dig.   (2  ed.)   165. 
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152.  Irregular  appeal — Default  by  both  par- 
ties — Factum  not  filed  in  time — Hearing  ex 
parte  refused.] — When  the  appeal  was  called, 
for  hearing,  counsel  for  the  appellant  ap- 
peared, no  one  appearing  on  behalf  of  the  re- 
spondent. It  appeared  that  the  appellant's 
factum  had  not  been  filed  until  the  morning 
of  the  day  on  which  the  appeal  was  so  called, 
instead  of  three  clear  days  before  the  first 
day  of  the  session,  as  required  by  rule  54. — 
The  court  refused  to  hear  the  appellant  ex 
parte  as  the  case  was  thus  irregularly  in- 
scribed. Levis  Election  Case;  Belleau  v.  Dus- 
sault,  Cass.  Dig.  (2  ed.)  686. 

153.  Inscription — Appeal — Consent  by  coun- 
sel— Application  to  expedite  hearing.] — In  an 
appeal  perfected  after  the  day  for  inscribing, 
an  application  was  made  by  counsel  for  appel- 
lant, counsel  for  respondent  consenting,  to  nave 
appeal  heard  at  the  session  of  the  court  then 
proceeding.  Held,  that  the  appeal  must  come 
on  in  the  regular  way  the  following  session, 
there  being  no  circumstances' shewn  to  induce 
the  court  to  interfere  to  expedite  the  hearing. 
Bank  of  Toronto  v.  Les  Cur6,  dc,  de  la  8te. 
Vierge,  Cass.  Dig.  (2  ed.)  687. 

154.  Re-hearing — Motion  to  re-open  appeal 
— Reconsideration  of  question  as  to  writ  of 
prohibition — Costs.] — The  Supreme  Court  had 
refused  a  writ  of  prohibition  to  prevent  the 
taxation  of  respondent's  costs  by  the  county 
judge,  such  taxation  having  been  made  before 
the  judgment  of  the  Supreme  Court  was  given ; 
but  the  court  stated  that  the  respondent  was 
not  entitled  to  costs. — Counsel  for  appellants 
moved  to  re-open  argument  of  that  part  of  the 
appeal  as  to  the  right  to  the  prohibition,  and 
for  a  re-consideration  thereof,  on  the  ground 
that  the  amount  taxed  to  respondent  had  been 
paid  into  the  County  Court,  and  that  the 
county  judge  might  make  an  order  directing 
the  money  so  paid  into  his  court  to  be  paid  out 
to  respondent  unless  prohibited.  Held,  that 
the  application  which  was  really  for  a  re-hear- 
ing of  the  appeal,  which  had  been  duly  con- 
sidered and  adjudicated  upon  by  the  court, 
could  not  be  entertained ;  that  the  court  could 
not  assume  that  the  County  Court  judge  would 
act  illegally,  and  in  defiance  of  the  judgment 
of  the  court  to  the  effect  that  the  respondent 
was  not  entitled  to  costs;  but  that  if  the 
County  Court  judge  should  propose  so  to  act, 
the  appellants  would  have  their  remedy  against 
him,  and  might  apply  to  one  of  the  superior 
courts  for  a  writ  of  prohibition. — Counsel  for 
appellants  not  called  upon. — Motion  refused 
with  $25  costs.  Ontario  d  Quebec  Ry,  Co,  v. 
PhObrick,  Cass.  Dig.  (2  ed.)  687. 

155.  Appeal — Hearing — Submitting  on  fao- 
tums  by  consent. ]^-On  application  of  counsel 
for  appellants,  counsel  for  respondent  assent- 
ing, the  court  consented  to  have  appeal  sub- 
mitted on  factums  without  oral  argument. 
Muirhead  v.  SheHff,  Cass.  Dig.  (2  ed.)  684. 

1I5H.  Appeal — Resignation  of  judge — Dis- 
qualification —  Re-hearing  —  Practice.]  — 
Where  one  of  the  judges  who  sat  during  the 
hearing  of  an  appeal  in  which  judgment  had 
been  reserved,  resigned  his  commission  before 
the  judgment  was  rendered,  and  thereby  be- 
came disqualified  from  adjudicating  upon  the 
appeal,  the  practice  of  the  Supreme  Court  of 
Canada  is  to  order  that  the  case  should  be  re- 
heard at  the  next  following  session  of  the 
court.  Wright  v.  The  QueeUy  15th  March, 
1895. 


157.  lUnesa  of  counsel — Postponement  of 
hearing.] — On  the  calling  of  the  case  in  its 
order  as  inscribed  on  the  roll  for  hearing,  it 
was  shewn  that  leading  counsel  for  the  appel- 
lant had  been  taken  suddenly  ill  and  was  un- 
able to  be  present  in  court  l%e  hearing  was 
consequently  postponed  till  a  subsequent  day 
during  the  session,  in  accordance  with  the 
usual  practice  of  the  court  in  such  cases. 
Consumers*  Cordage  Co.  v.  Connolly,  11th 
October,  1900. 

Ai7D  see  Nos.  47,  48,  51,  53,  54  and  56,  ante. 


12.  Inscription. 

158.  Inscription — Case  filed  after  time.] — 
Counsel  for  appellant  moves  for  leave  to  in- 
scribe appeal  for  hearing,  though  the  case  had 
been  filed  after  the  time  limited  for  inscribing, 
all  parties  being  desirous  of  having  appeal 
heard  and  consenting.  Motion  refused.  Grtp 
PHnt,  d  Pub.  Co.  V.  BuUerfield,  Cass.  Dig. 
(2  ed.)  687. 

^  159.  Hearing — Motion  to  strike  out  uuerip- 
tion — Notice.] — ^A  motion  to  strike  an  appeal 
off  the  list  of  appeals  inscribed  for  hearing 
must  be  on  notice.  Parker  v.  MontretU  City 
Pass.  Ry,  Co.,  Cass.  Dig.  (2  ed.)  686. 

160.  Controverted  election  —  Setting  down 
appeal  for  hearing — Noiioe. 

See  Election  LalW.  7. 

161.  FUina  case  too  late — Cross-appeal — /«- 
scription — Hearing  refused. 

See  No.  27.  ante. 

162.  Notice  of  inscription — Ex  parte  hearing 
— Proof  of  service  of  notice. 

See  No.  149,  ante. 

163.  Late  filing  of  case — Factums  not  filed 
— Irregular  inscription — Hearing  ex  parte  re- 
fused. 

See  No.  152,  anU, 

164.  Cross-appeal  to  Privy  Council — In- 
scription pending  such  appeal — Stay  of  pro- 
ceedings— Costs. 

See  No.  232,  infra. 


13.  Interest. 

165.  Settlement  of  minutes — Appeal  from 
N.  B. — Interest  on  amount  of  verdict.} — In  an 
appeal  from  New  Brunswick  in  1880,  on  a 
special  application  to  the  court,  it  was  held 
that  interest  should  be  allowed  on  the  princi- 
pal sum  from  the  last  day  of  the  term  after 
verdict.  Clark  v.  Scottish  Imp,  Ins,  Co.,  Cass. 
Dig.  (2  ed.)  688;  Cass.  S.  C.  Prac  (2  ed.) 
87. 

166.  Stay  of  judgment — Allowing  iniereet — 
Question  for  court  ex  mere  motiL] — ^llie  ques- 
tion of  allowing  interest  for  time  judgment  has 
been  stayed,  pursuant  to  s.  36,  Sup.  &  Ex. 
Courts  Act,  is  a  matter  which  the  court  will 
dispose  of  on  its  own  motion.  McQueen  v. 
Phamix  Fire  Ins.  Co.,  Oobs.  Dig.  (2  ed.)  688; 
Cass.  S.  C.  Prac.   (2  ed.)   87. 
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167.  Notice  of  application  to  vary  minutes 
— Addition  of  interest. 

See  No.  173,  infra. 

168.  Interest  against  the  Crown — Consent 
to  reversal. 

See  INTEBEST,  6. 

And  see  also  Interest,  1-28. 


14.  Judgments. 

109.  Minutes  of  judgment — Question  arising 
on  settlement — Intimation  by  court — Supple- 
mentary opinion  after  delivery  of  judgment.] 
— -By  memorandum  at  the  end  of  the  reported 
case  (5  Can.  S.  O.  R.  90),  it  appears  that,  a 
dispute  having  arisen  as  to  whether  the  court 
had  held  the  action  prematurely  brought, 
on  a  reference,  the  court  intimated  that  such 
had,  in  fact,  been  the  opinion  of  the  court,  al- 
though it  did  not  appear  as  one  of  the  reasons 
for  the  judgment  delivered.  Mutual  Fire  Ins. 
Co,  V.  Frey,  v.,  82. 

170.  Negligence— Joint  tort  feasors — Joinder 
of  defendants — B,  C.  Judicature  Act — Motion 
for  judgment — Findings  of  jury — Neto  trial — 
Practice — Judgment  by  appellate  court.] — In" 
a  case  where  a  towing  company  made  a  con- 
tract and  afterwards  engaged  the  assistance  of 
another  transportation  company  in  carrying 
out  the  contract,  the  ship  in  tow  was  damaged 
through  careless  and  improper  navigation  by 
the  tugs  of  both  companies  employed  about  the 
work.  Held,  reversing  the  judgment  appealed 
from,  that  an  action  in  which  both  companies 
were  joined  as  defendants  was  maintamable 
in  that  form  under  the  B.  C.  Judicature  Act ; 
that  the  case  coming  before  the  court  below  on 
motion  for  judgment  under  the  order  which 
governs  the  practice  in  such  cases,  and  which 
is  identical  with  the  English  order  40,  rule  10 
of  the  orders  of  1875,  the  court  could  give 
judgment  finally  determining  all  matters  in 
dispute,  although  the  jury  may  not  have  found 
on  them  all  but  does  not  enable  the  court  to 
dispose  of  a  case  contrary  to  the  finding  of  the 
jury.  In  case  the  court  considers  particular 
findings  to  be  against  evidence,  all  that  can 
be  done  is  to  order  a  new  trial,  either  generally 
or  partially,  under  the  powers  conferred  by  the 
rule  similar  to  the  English  order  39,  rule  40 ; 
and  that  the  Supreme  Court  of  Canada,  giving 
the  judgment  that  the  court  below  ought 
to  have  given,  was  in  this  case  in  a  position  to 
give  judgment  upon  the  evidence  at  large, 
there  being  no  findings  bv  the  jury  interposing 
anv  obstacle  to  their  doing  so,  and  therefore, 
a  judgment  should  be  entered  against  both  de- 
fendants for  damages  and  costs.  (See  The 
'*  Thrasher*'  Case.  1  B.  C.  Rep.  pt.  I.,  153.) 
Sewell  y.  B,  O,  Towing  Co.  and  The  Moody- 
viUe  Sawmill  Co.,  iz.,  527. 

[The  Privy  Council  granted  leave  to  appeal, 
but  the  case  was  settled  before  hearing.] 

And  see  No.  181a,  infra, 

171.  Appeal  direct— R,  S.  C.  o.  1S5.  s.  26— 
Special  circumstances  —  Judgment  of  Privy 
uouncU — Rule — Costs.] — An  appeal  came  be- 
fore the  Supreme  Court,  by  consent,  from  the 
decision  of  the  Judge  in  Equity  (N.B.),  with- 
out an  intermediate  appeal  to  the  supreme 
Court  of  the  province,  and.  after  argument, 
was  dismissed  (9  Can.  S.  C.  R.  617).  The 
judgment  of  the  Supreme  Court  was  subse- 
quently reversed  by  the  Privy  Council,  and 
the  case  sent  back  to  the  Judge  in  Equity  to 
8.  c.  d.— 56 


make  a  decree.  The  plaintiffs  being  dissatis- 
fied with  the  decree  pronounced  by  the  Judge 
in  Equity  applied  for  leave  to  appeal  direct 
under  B.  S.  0.  c.  135,  s.  26.  Held,  Tascher- 
eau  and  Gwynne,  JJ.,  dissenting,  that  under 
the  circumstances  of  the  case  such  leave  should 
be  granted. — Where  a  judgment  of  the  Su- 
preme Court  of  Canada  has  been  reversed  by 
the  Privy  Council  the  proper  manner  of  en- 
forcing the  judgment  of  the  Privy  Council  is 
to  obtain  an  order  making  it  a  rule  of  the 
Supreme  Court  of  Canada. — ^Where  such  judg- 
ment of  the  Privy  Council  was  made  a  rule  of 
court,  the  court  ordered  the  re-payment  by  one 
of  the  parties  of  costs  received  pursuant  to  the 
judgment  so  reversed.  Lewin  v.  Howe,  xiv., 
722. 

172.  Equal  division  of  court — Effect  of  dis- 
missal of  appeal — Precedent — Res  fudicata.] — 
When  the  Supreme  Court  of  Canada  in  a  case 
in  appeal  is  equally  divided  so  that  the  deci- 
sion appealed  against  stands  unreversed  the 
result  of  the  case  in  the  Supreme  Court  affects 
the  actual  parties  to  the  litigation  only  and 
the  court,  when  a  similar  case  is  brougnt  be- 
fore it,  is  not  bound  by  the  result  of  the  pre- 
vious case.  Stanstead  Election  Case;  Rider 
y.  Snow,  zz.,  12. 

173.  Notice — Interest — Application  to  vary 
minutes  of  judgment. ] — ^An  application  to  vary 
minutes  of  judgment  by  inserting  a  direction 
that  interest  be  allowed  for  the  period  during 
which  the  appeal  has  been  pending,  must  be  on 
notice.  Trust  d  Loan  v.  Ruttan,  Cass.  Dig. 
(2ed.)  688. 

174.  Minutes  of  judgment — Application  to 
vary  —  Reference  to  judge  in  chambers.] — ^A 
motion  to  vary  minutes  was  referred  to  Strong, 
J.,  in  chambers,  to  be  subsequently  heard  pro 
formd  before  the  court.  Btckford  v.  Grand 
Junction   Railway    Co.,   Cass.    Dig.    (2   ed.) 


175.  Error  in  minutes  of  judgment  — 
Amendment  in  chamber  application.] — ^The 
judgment  of  the  Supreme  Court,  as  settled  and 
entered,  having  directed  that  the  costs  should 
be  paid  by  the  appellant  to  the  respondent  on 
application  of  respondent,  the  order  was 
amended  by  directing  that  the  costs  should  be 
paid  ^y  the  appellant's  "  next  friend  *'  to  the 
respondent,  the  appellant  having  sued  and 
prosecuted  the  appeal  by  his  next  friend. — Per 
Ritchie,  C.  J.,  in  chambers.  Penrose  v.  Knight, 
Cass.  Dig.  (2  ed.)  689;  C^ss.  S.  C.  Prac.  (2 
ed.)  86.  149. 

176.  Application  to  vary  terms  of  judgment 
— Questions  disposed  of — Reference  to  judge 
in  chambers.] — Counsel  for  respondent  moves 
for  leave  to  address .  court  on  question  of  ap- 
pointment of  valuators  and  question  of  costs, 
disposed  of  by  final  judgment  of  court.  Re- 
ferred to  Taschereau.  J.,  in  chambers,  who 
stating  to  the  court  that  the  respondent  seeks 
to  practically  reverse  the  judgment  of  the 
court,  the  motion  is  dismissed  with  costs. 
Reeves  v.  Oerriken,  Cass.  Dig.  (2  ed.)  689. 

177.  Controverted  election — Taxation  of  wit- 
nesses in  cases  not  appealed — Costs — Election 
appeal — Motion  to  amend  judgment.^ — Counsel 
for  appellant  moved  to  amend  final  order  of 
Supreme  Court  as  to  costs,  such  order  declar- 
ing that  the  respondent  should  pay  the  costs 
in  the  court  below,  but  the  trial  judge  having 
refused  to  tax  to  appellant  the  costs  of  certain 
witnesses  examined  in  cases  not  appealed  to 
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the  Supreme  Court.  Held,  that  the  judge  waa 
right.  Motion  refused  with  $25  costs.  Sou- 
langes  Election  Case,  Cass.  Dig.   (2  ed.)  676. 

178.  Application  in  court — Mistake  in  set- 
tling  minutes — Petition  to  vary  judgment  as 
entered — Amended  judgment  ordered  to  he  read 
nunc  pro  tunc] — On  a  petition  presented  in 
court,  (five  judges  being  present  of  the  six 
who  had  heard  the  appeal),  it  was  shewn  that 
an  error  had  occurred  in  drawing  up  the  min- 
utes. The  court  ordered  the  judgment  as  en- 
tered to  be  amended  and  so  varied  as  to  make  it 
conform  to  the  intention  of  the  court,  and  the 
principles  upon  which  it  was  based,  and  that 
the  judgment  so  amended  should  be  read  nunc 
pro  tunc.  (Mr.  Justice  Strong  was  absent 
when  this  order  was  made.)  Smith  v.  Goldie, 
Cass.  Dig.  (2  ed.)  G89;  Cass.  S.  C.  Prac.  (2 
ed.)  86,  149. 

[Note. — For  form  of  the  order  as  amended 
see  Cass.  Dig.  (2  ed.)  689-691.] 

179.  Mistake  in  calculation — Application 
in  court — Error  in  judgment — Amending — 
Power  of  court  over  its  own  judgments — Order 
upon  court  helou? — Transmission  of  record  for 
correction.] — Present:  The  Chief  Justice  and 
Fournier,  Henry.  Taschereau.  and  Gwynne, 
JJ. — Motion  to  amend  final  judgment  in  ap- 
ipesil.  The  court  when  delivering  judgment 
'during  the  last  session,  stated  that  a  sum  of 
$2,399  should  be  awarded  to  plaintiff.  The 
order  in  appeal  providing  for  the  payment  of 
that  sum  was  settled  and  sent  to  the  court  be- 
low. Counsel  for  appellant  contended  that  it 
clearly  appeared  there  had  been  an  error  in 
the  calculation,  and  that  in  arriving  at  the 
•sum  awarded  certain  sums  had  been  twice  de- 
ducted, depriving  the  plaintiff  of  a  sum  of 
:$3,218.98.  Counsel  for  respondent  contended 
that  it  did  not  appear  upon  the  face  of  the 
reasons  for  judgment  that  an  error  had  been 
made,  and  therefore  the  application  was  in  the 
nature  of  a  re-hearing.  Under  the  practice 
of  the  "Privy  Council  this  could  not  be  allowed. 
Held,  that  it  being  clear  that  by  oversight  or 
mistake  an  error  had  occurred,  the  court  had 
power  of  its  own  motion  to  amend  its  judg- 
ment to  make  it  conform  to  the  intention  of 
the  court  and  the  principles  upon  which  its 
judgment  was  based.  Order  to  be  made  direct- 
ing the  registrar  to  call  upon  the  proper  officer 
of  the  court  below  to  have  the  judgment  of  the 
court  returned  to  be  amended.  (See  Mohtreal 
Ass.  Co,  V.  McGUlivray,  11  L.  C.  R.  325.) 
Rattray  v.  Young,  Cass.  Dig.  (2  ed.)  692; 
Ckss.   S.  C.  Prac.   (2  ed.)   86.  149. 

180.  Jurisprudence  of  Supreme  Court  of 
Canada — Binding  effect  of  decisions.] — The 
Supreme  Court  is  competent  to  overrule  a 
judgment  of  the  court  differently  constituted, 
if  it  clearly  appears  to  be  erroneous.  Per 
Gwynne,  J.,  in  Burrard  Election  Case;  Duval 
v.  Maxwell,  xxxi.,  459. 

181.  Varying  minutes — Saving  clauses  added 
—Costs.] — The  judgment  on  appeal  (31  Can. 
S.  O.  R.  196)  ordered  a  variation  of  the  de- 
cree appealed  from  so  that  appellant  should  be 
entitled  to  immediate  specific  performance,  but 
that  respondent  should  have  his  costs  in  the 
original  action.  On  motion  before  the  full 
court  (Present:  Sir  Henry  Strong,  C.J.,  and 
Taschereau,  Gwynne,  Sedge  wick  and  Girou- 
ard,  JJ.),  to  vary  the  minutes  of  judgment  as 
settled  by  the  registrar  it  was  ordered  that  a 
clause  should  be  inserted  as  follows : — *'  That 
the  appellant  should  not  be  obliged  to  pay  the 
costs  of  the  original  action  unless  and  until 


the  respondent  delivers  to  him  a  good  and 
sufficient  conveyance  in  fee  simple  of  the 
property  mentioned."  No  costs  were  allowed 
on  the  motion.  Millard  v.  Darrow,  14th  May, 
1901. 

181a.  Setting  aside  judgment  for  misdireo- 
tion  —  Motion  for  new  trial  only  —  Entering 
judgment  on  motion  or  on  appeal  —  Nova 
Scotia  Judicature  Act,  O.  28.  r.  lOj  O.  W^ 
r.  10;  O.  57,  r.  5 — Evidence  for  jury,] — (Jn 
motion  for  new  trial  it  appeared  that  there  was 
no  evidence  to  go  to  the  jury.  The  majority 
of  the  court  (on  appeal  from  35  N.  S.  Rep. 
117),  Held,  that,  as  the  defendant  had  asked 
only  for  a  new  trial,  judgment  could  not  be 
entered  for  defendant  and,  in  allowing  the  ap- 
peal a  new  trial  merely  was  granted.  Girouard 
and  Davies,  JJ.,  contra,  considered  that,  un- 
der the  Nova  Scotia  Judicature  Act  rules,  the 
court  below  could,  ew  propria  motu,  have  en- 
tered judgment  for  the  defendant,  under  the 
circumstances  of  the  case.  Per  Armour,  J. — 
*•  The  only  course  open  to  us  is  to  allow  the 
appeal,  for  we  cannot,  as  I  had  hoped,  make  a 
tinal  disposition  of  the  case,  for  order  57,  rule 
5,  of  the  Nova  Scotia  Judicature  Act,  applies 
only  to  cases  tried  by  a  judge  without  a  jury, 
and  order  38.  rule  10,  to  cases  tried  with  a 
jury."  The  Chief  Justice  and  Mills,  J.,  con- 
curred with  Armour.  J.  Green  v.  Miller ^ 
xxiiii.,  pp.  196,  198,  212,  213.  227. 
See  No.  170.  ante. 

1816.  Judgments  certified  to  court  below — 
Issue  of  execution — Special  leave.] — Under  the 
provisions  of  R.  S.  C.  c.  135.  s.  67,  a  judgment 
of  the  Supreme  Court  of  Canada,  certified  to 
the  proper  officer  of  the  court  of  original  juris- 
diction, becomes  a  judgment  of  the  inferior 
court  for  all  intents  and  purposes,  and  it  is 
not  necessary  to  obtain  special  leave  to  issue 
execution  in  order  to  levy  the  costs  of  the  party 
awarded  costs  on  the  appeal  to  the  Supreme 
Court  of  Canada.  Ea  parte  Jones,  35  N.  B. 
Rep.   108. 

182.  Division  of  opinion — New  trial. 

See  iNsxTSAjrcE.  Lcro,  8. 

183.  Varying  minutes  —  Special  recitals  — 
Certificate  of  proceedings  —  Appeal  to  Privy 
Council. 

See  Pbivy  Oouncil,  4. 

15.  Leave  to  Appeai*. 

184.  Special  circumstances  —  No  quorum  in 
provincial  Court  of  Appeal — Appeal  direct 
from  trial  court — Supreme  Court  Act,  1819, 
s.  6.] — On  application  of  the  defendant  against 
whom  a  decree  had  been  made  at  the  hearing, 
an  order  was  made  by  the  Chief  Justice  un- 
der s.  6  of  the  Supreme  Court  Amendment  Act, 
1879,  granting  leave  to  appeal  direct  to  the 
Supreme  Court  of  Canada,  it  being  shewn  that 
there  were  then  only  two  judges  on  the  bench 
in  Manitoba,  the  Chief  Justice,  who  was  plain- 
tiff in  the  cause,  and  Dubuc,  J.,  from  whoee 
decree  the  appeal  was  sought.  Sohults  v. 
Wood,  vL.  586. 

185.  Appeal  —  Certificate  of  deposit  — 
Security  for  costs — Rule  6 — 88  Vict,  c,  ft,  «. 
31 — Court  of  Review  (Que.)  ] — The  certificate 
filed  with  the  printed  case,  as  complying  with 
Rule  6,  shewed  that  the  defendant  had  de- 
posited $500  in  the  court  below  as  security  in 
appeal  before  the  Supreme  Court — On  motion 
to  quash.  Held,  per  Ritchie,  O.J.,  and  Strong, 
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Fournier  and  Henry,  JJ. — ^The  deposit  of  the 
$500,  in  the  court  below,  without  a  certificate 
that  it  was  made  to  the  satisfaction  of  the 
court  appealed  from,  or  one  of  its  judges,  was 
nugatory  and  ineffectual  as  security  for  the 
costs  of  the  appeal. — }*er  Henry,  J.  Although 
not  within  the  functions  of  the  Supreme  Court 
to  decide  upon  the  suiiiciency  of  the  security, 
the  court  might  have  allowed  appellant  reason- 
able time  to  obtain  the  necessary  certificate, 
had  it  been  asked  to  do  so  within  a  reasonable 
time  after  the  appeal  was  first  inscribed,  but 
no  such  request  having  been  made  and  so  long 
a  time  having  elapsed,  the  court  should  not 
now  permit  such  a  course  to  be  taken. — Per 
Taschereau,  J.  The  case  should  be  sent  back 
to  the  court  below  in  order  that  a  proper  certi- 
ficate might  be  obtained. — Per  Strong  and  Tas- 
ohereau,  J  J.  An  appeal  does  not  lie  from  the 
Court  of  Keview  (Que.)  to  the  Supreme  Court 
of  Canada.  (Henry.  J.,  contra).  See  Danjou 
V.  Marquia  (3  Can.  S.  C.  R.  251).  Maodonald 
V.  Abbott,  iii.,  278. 

[Appeals  now  lie  from  the  Court  of  Review, 
54  &  55  Vict.  c.  25,  s.  3,  s.-s.  3 ;  56  Vict,  c 
29,  s.  2.] 

186.  Prosecution  of  appeal — Form  of  appeal 
bond — Objection — Application  in  chambers  to 
dismiss — Waiver.] — A  bond  for  security  of 
costs  of  appeal  to  Supreme  Court  should  pro- 
vide for  the  prosecution  of  the  appeal. — If  an 
objection  is  made  to  the  form  of  a  bond  for 
security  for  costs  on  appeal  to  the  Supreme 
Court  it  should  be  by  application  in  chambers 
to  dismiss,  and  if  not  so  made  the  objection  will 
be  held  to  be  waived.  Whitman  v.  Union 
Bank  of  Halifax,  xvi.,  410. 

187.  Appeal  from  interlocutory  judgment — 
Application  for  leave  to  appeal — Refusal  by 
rcourt  below — Renewal  of  application  to  Su- 
preme Court.} — An  appellant  may  apply  to  a 
judge  of  the  Supreme  Court  to  settle  the  case 
and  approve  security  on  appeal  notwithstand- 
ing thiat  he  may  have  already  applied  to  a 
judge  of  the  court  below  who  has  refused  the 
application.  Ontario  d  Quebec  Ry.  Co.  v. 
Marcheterre,  xvii.,  141. 

See  No.  198,  infra. 

188.  Leave  to  appeal — Winding-up  Act — 
Time  extended  after  argument  —  Order  nunc 
pro  tuno.l — ^  ^*^®  under  the  "  Winding-up 
Act "  having  been  set  down  for  hearing  with- 
out leave  obtained  under  s.  70  of  that  Act, 
after  it  had  been  argued,  appellant,  with  the 
consent  of  respondent,  obtained  from  a  judge 
of  the  court  below  an  order  to  extend  the  time 
for  bringing  the  appeal,  and  subsequently  be- 
fore the  time  expired  he  got  an  order  from  the 
Registrar  of  the  Supreme  Court,  nunc  pro 
tunc,  giving  leave  to  appeal  in  accordance  with 
8.  76,  and  the  order  declared  that  all  proceed- 
ings had  upon  the  appeal  should  be  considered 
as  taken  subsequent  to  the  order  granting  leave 
to  appeal.     Ontario  Bank  v.  Chaplin,  xx.,  152. 

189.  Appeal  direct — Court  of  original  juris- 
diction—Supreme Court  Act,  (1879),  s.  6.] — 
Appeal  allowed  without  any  intermediate 
appeal  to  any  court  in  the  Province  of 
British  Columbia.  Bank  of  B.  N.  A.  v. 
Walker,  Cass.  Dig.  (2  ed.)  671;  Cass.  S.  C. 
Prac.  (2  ed.)  35. 

190.  Leave  to  appeal — Application  in  vaca- 
tion—Notice.]— On  23rd  Aug.,  1881  (in  vaca- 
tion) the  agent  of  the  defendants'  solicitor 
applied  to  a  judge  of  the  Supreme  Court 
(Strong,  J.),  for  leave  to  give  security  under 


8.  31,  Supreme  and  Exchequer  Courts  Act  as 
amended  by  sec.  14,  Supreme  Court  Amend- 
ment Act.  1879.^The  judge  refused  to  make 
any  order  on  two  grounds : — 1.  Because  it  did 
not  appear  to  him  a  proper  application  for 
vacation,  not  being  urgent;  and  2.  Because 
the  application  ought  to  be  made  on  notice  and 
not  c«  parte.  Bank  of  B.  N.  A.  v.  Walker, 
Cass.  Dig.  (2  ed.)  706. 

191.  Leave  to  appeal — Approval  of  security 
— Application  in  chambers.] — Motion  on  be-, 
half  of  defendant  for  approval  of  security  and 
allowance  of  appeal.  Held,  that  a  similar 
application  having  been  made  to  Gwynne,  J., 
in  chambers,  and  refused,  and  the  application 
being  in  any  event  one  which  should  be  made 
in  chambers,  the  application  could  not  be  en- 
tertained. MacNab  v.  Wagler,  (jass.  Dig.  (2 
ed.)  699;  Cass.  S.  C.  Prac.  (2  ed.)  70. 

192.  Appeal — Jurisdiction — Special  leave — 
R.  8.  C.  c.  ISo,  ss.  40,  42— Form  of  applica- 
tion and  order.] — In  an  order  granting  special 
leave  to  appeal  to  the  Supreme  Court  of  Can- 
ada under  the  provisions  of  s.  42,  Supreme 
CJourt  Act,  after  the  expiration  of  the  time 
limited  by  s.  40,  it  is  not  necessary  to  set 
out  the  special  circumstances  under  which 
such  leave  to  appeal  has  been  granted  nor  to 
state  that  such  leave  was  granted  under  special 
circumstances.  Bank  of  Montreal  v.  Demers, 
xxix.,  435. 

193.  Appeal — Jurisdiction — Case  originating 
in  County  Court — Transfer  to  High  Court.] — 
There  is  no  appeal  to  the  Supreme  Court  of 
Canada  in  a  case  in  which*  the  action  was 
commenced  in  the  County  Court  and  trans- 
ferred by  order  to  the  High  (Dourt  of  Justice 
in  which  all  subsequent  proceedings  were 
carried  on. — Per  Gwynne,  J.,  contra.  Where 
the  cause  is  transferred  because  the  pleas  oust- 
ed the  County  Court  of  jurisdiction  an  appeal 
lies. — Leave  to  appeal  cannot  be  granted  un- 
der 60  &  61  Vict.  c.  34,  s.  1  (e),  in  a  case 
not  appealable  under  the  general  provisions  of 
R.  S.  C.  c.  135.     Tucker  v.  Young,  xxx..  185. 

IM.  Appeal  —  Divisional  Court  judgment- 
Appeal  direct— R.  S.  C.  c.  135,  s.  26,  s.-s.  S— 
Appeal  from  order  in  chambersj  —  Held,  per 
Strong,  (^.J  and  Gwynne.  J.  (OWhereau  and 
Sedgewick,  J  J.,  contra)  that  under  s.  26,  s.-s. 
3,  of  the  Supreme  and  Exchequer  Courts  Act, 
leave  to  appeal  direct  from  a  judgment  of  a 
divisional  court  of  the  High  Court  of  Justice 
for  Ontario  may  be  granted  in  cases  where 
there  is  no  right  of  appeal  to  the  Court  of 
Appeal.  Farquharson  v.  Imperial  Oil  Co^ 
XXX.,  188. 

See  Nos.  196,  197  and  198,  infra. 

195.  Appeal  ner  saltum  —  Divisional  Court 
rudgment~62  Vict.  (2)  c.  11.  s.  rt  (Ont.)  — 
Constitutional  question — Indian  lands — Legis- 
lative jurisdiction — Costs.]— Per  Girouard,  J., 
(in  chambers).  Under  the  provisions  of  s. 
26,  s.-s.  3,  of  the  Supreme  and  Exchequer 
Courts  Act,  leave  to  appeal  direct  from  the 
final  judgment  of  a  divisional  court  of  the 
High  Court  of  Justice  for  Ontario  may  be 
granted  in  cases  where  there  is  a  right  of  ap- 
peal to  the  Court  of  Appeal  for  Ontario,  and 
the  fact  that  an  important  question  of  con- 
stitutional law  is  involved  and  that  neither 
party  would  be  satisfied  with  the  judgment  of 
the  CJourt  of  Appeal,  is  sufficient  ground  for 
granting  such  leave.  (It  was  ordered  that 
the  costs  of  the  motion  for  leave  to  appeal 
per  saltum  should  be  costs  in  the  cause  to  the 
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successful    party.)     Ontario    Mining    Co,    v. 
Seyhold,  zzxi.,  125. 

196.  Ontario  appeals — Special  leave — 60  d 
61  Vict,  c.  54,  8, 1  (e).l — Special  leave  to  ap- 
peal from  a  ju<^meiit  of  the  Ck>urt  of  Appeal 
for  Ontario  under  60  &  61  Vict.  c.  34,  s.  1  (e), 
will  not  be  granted  where  the  questions  in- 
volved are  not  of  public  importance  and  the 
judgment  of  the  Court  of  Appeal  appears  to 
be  well  founded.  Royal  Templars  of  Temper- 
ance V.  Hargrove,  zzxi.,  885. 

See  No.  194,  ante. 

197.  Appeal  per  solium  —  Jurisdiction — R. 
8.  (7.  c.  135,  «.  26  (5).]— Leave  to  appeal  di- 
rect; to  the  Supreme  Court  from  a  judgment 
of  a  Divisional  Court  of  the  High  Court  of 
Justice  under  s.  26,  s.-s.  3  of  the  Supreme  and 
Exchequer  Courts  Act,  cannot  be  granted  un- 
less it  is  clear  that  there  is  a  right  of  appeal 
from  such  judgment  to  the  Court  of  Appeal 
for  Ontario.  Ottawa  Electric  Co,  v.  Brennan, 
xxxi.,  311. 

See  No.  194,  ante, 

198.  Special  leave  to  appeal  —  Application 
refused  in  provincial  court — Subsequent  appli- 
cation—60  &  61  Vict,  c.  34  (D.)J— The  Su- 
preme Court  of  Canada  will  not  entertain  an 
application  for  special  leave  to  appeal  under 
60  &  61  Vict  c.  34  (D.),  aftser  a  similar  ap- 
plication "has  been  made  to  the  Court  of  Ap- 
peal and  leave  has  been  refused.  Town  of 
Aurora  v.   Village  of  Markham,  xxxii.,  457. 

See  Nos.  187   and  194,  ante;  also  No.  200, 
infra. 

198a.  Appeal  per  saltum  —  Extension  of 
time  for  appealing  —  Jurisdiction  —  Supreme 
and  Exchequer  Courts  Act,  ss.  40 j  i2 — Yukon 
Territory  Act,  62  d  63  Vict.,  c  11 — North-west 
Territories  Act,  R  8.  C.  c.  50.] — A  ^'udge  of 
the  court  appealed  from  has  no  jurisdiction  to 
extend  the  time  for  appealing  per  saltum  to  the 
Supreme  Court  of  Canada. — After  the  expira- 
tion of  sixty  days  from  the  signing,  entry  or 
pronouncing  of  judgment,  leave  to  appeal  per 
saltum  to  the  Supreme  Court  of  Canada  cqji- 
not  be  granted. — Qucere.  Whether  under  the 
provisions  of  section  six  of  the  Yukon  Terri- 
tory Act,  62  rf  63  Vict.  c.  11,  and  of  the 
North- West  Territories  Act,  R.  S.  C.  c.  50,  s. 
42.  thereby  made  applicable  to  the  Territorial 
Court  of  Yukon  Territory,  three  judges  of 
that  court  are  necessary  to  constitute  a 
quorum  for  the  hearing  of  appeals  from  judg- 
ments upon  the  trial  of  cases  therein?  Barrett 
V.  Syndwat  Lyonnais  du  Klondyke,  xxxiii., 
677. 

See  Amending  Act  of  1903. 

199.  Appeals  from  Exchequer  Court  — 
Amount  involved  less  than  $500 — Discretion  of 
judge  in  chambers.] — Where  the  amount  in- 
volved in  a  suit  in  the  Exchequer  Court  is 
under  $500,  leave  to  appeal  should  not  be 
granted  unless  it  appears  to  the  judge  hearing 
the  application  that  the  judgment  is  clearly 
erroneous  or  that  it  might  be  reversed  on  a 
point  of  law  or  because  the  conclusions  are  not 
justified  by  the  evidence.  Per  Gwynne,  J.  (in 
chambers),  6th  May,  1899.  Schultze  v.  The 
Queen,  6  Ex.  C.  R.  (note),  273. 

200.  Leave  to  appeal — Extension  of  time — 
— Appeal  from  order  —  Practice  of  Ontario 
courts — Discretion.] — An  appeal  does  not  lie 
in  the  Ontario  courts  from  a  judge  in  the 
Court  of  Appeal  for  Ontario  extending  the 
time  for  appealing  under  the  Supreme  and  Ex- 


chequer Courts  Act,  s.  26.  Neill  v.  Travellers^ 
Ins.  Co,  (9  Ont.  P.  R.  54)  ;  Re  Central  Bank 
of  Canada  (17  Ont.  P.  R.  396). 

Compare  Nos.  187,  194,  196,  1^7  and  198, 
ante. 

201.  Security  for  costs — Appeal  to  Supreme 
Court — Amount  of  bond,] — Per  Osier,  J.  The 
court  has  no  discretion  to  increase  the  amount 
of  security  on  an  appeal  to  the  Supreme  0>urt 
of  Canada,  fixed  by  R.  S.  C.  c.  135,  s.  46.  at 
$500,  because  of  the  number  of  respondents. 
Archer  v.  Severn,  xii.,  Ont,  P.  R.  472. 

See  No.  202,  infra, 

202.  Bond  on  appeal  —  Separate  issues  — 
Number  of  respondents.] — Upon  application  to 
file  bond  of  security  for  costs  of  an  appeal  to 
the  Supreme  Court  of  Canada,  several  respond- 
ents who  had  appeared  separately  in  the  Su- 
perior Court  and  in  the  (3ourt  of  Appeal, 
urged  that  they  were  respectively  entitled  to 
separate  security  bonds  from  each  of  four  ap- 
pellants, i.  e.,  four  bonds  of  $500  each.  HeU, 
per  Hall,  J.,  that  leave  for  the  appeal  should 
be  granted  upon  the  furnishing  of  a  single 
bond  for  the  amount  of  $500.  Archer  v. 
8evern  (12  Ont.  P.  R.  472)  followed.  Bon- 
sack  Machine  Co,  v.  Folk,  Q.  R.  9  Q.  B.  355. 

See  No.  201,  ante. 

203.  Granting  leave  to  appeal — Approval  of 
security — Ouster  of  jurisdiction. 

See  Appeal,  309. 

204.  Appeal  per  saltum — Question  of  law — 
Binding  provincial  decision. 

See  ApfeaIi,  310. 

205.  Appeal  per  saltum — Opinion  expressed 
on  merits  by  court  below. 

See  APPEAI4,  311. 

206.  Reversal  of  judgment  by  Privy  Council 
— Decree  of  judge  in  equity  —  Appeal  direct 
under  special  circumstances. 

See  No.  171,  ante, 

207.  Appeal  after  time  limit  —  Vacation — 
Quashing  for  want  of  jurisdiction — Appeal  per 
saltum  on  terms — Stay  of  execution. 

See  Appeal,  186.  315,  317,  318. 

208.  Appeal  direct  from  trial  court — Time 
limit. 

See  Appeal,  317. 

209.  Leave  to  appeal — Jurisdiction  to  aUow 
— Privy  Council  rule — Appeal  in  formd  pau- 
peris— Mode  of  granting  leave. 

See  Appeal,  314. 

210.  Allowance  for  security  —  Leave  to  ap- 
peal— Stay  of  proceedings  in  court  b^ow. 

See  Appeal,  323. 

211.  Appeal  per  solium — Expiration  of  time 
for  application. 

See  Appeal,  317. 

212.  Leave  to  appeal — Expiration  of  time 
limit — Effect  of  approving  security  —  Evoca- 
tion of  cause — Discretion  of  court  below — Re- 
scinding order  of  refusal. 

See  Appeal,  322. 
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218.  Appeal  ^er  taltum — Leave  granted  hy 
registrar — Special  circumstances. 

See  Appeal.  313. 


16.  New  Grounds  Taken  on  Appeal. 

214.  Eifect  of  deed  given  in  evidence — Ques- 
tion not  raised  at  trial  nor  in  court  leloio — 
Right  to  argue  point  on  appeal.] — ^An  appel- 
late douTt  cannot  refuse  to  entertain  a  qne»- 
tion  as  to  the  effect  of  a  deed  given  in  evi- 
dence, on  the  ground  that  it  was  not  raised 
at  the  trial  nor  in  term.  Oakes  v.  Turquand 
(L.  R.  2  E.  &  I.  App.  325),  referred  to  by 
Strong.  J. — Judgment  appealed  from  (1  Ont. 
App.  R.  112)  reversed.  Qray  v.  Richford,  ii., 
431. 

215.  Want  of  parties  —  Objection  taken  on 
appeal.] — It  is  too  late  to  raise  an  objection 
for  the  first  time  on  the  argument  before  the 
Supreme  Court  that  the  legal  representatives 
of  the  assured  were  not  made  parties  to  an 
action  on  a  policy  of  life  insurance.  Venner 
V.  Sun  Life  Ins.  Co.,  zvii.,  394. 

216.  Point  not  raised  by  factum — Postpone- 
ment of  hearing.] — Where  a  point  was  raised 
at  the  hearing  which  was  not  taken  in  the 
factum,  and  counsel  objects  that  he  is  not  pre- 

gared  to  argue  it,  the  court  adjourned  the 
earing  for  a  week.  Western  Counties  Ry. 
Co,  V.  Windsor  d  Annapolis  Ry.  Co.,  Cass. 
Dig.  (2  ed.)  683. 

217.  Landlord  and  tenant  —  Conditions  of 
lease  —  Construction  of  deed — Practice — 06- 
jections  first  taken  on  appeal.]  —  Where  the 
issues  have  been  joined  in  a  suit  and  judgment 
rendered  upon  pleadings  admitting  and  relying 
upon  a  written  instrument,  an  objection  to  the 
validity  of  the  instrument  taken  for  the  first 
time  on  an  appeal  to  the  Supreme  Court  of 
Canada  comes  too  late  and  cannot  be  enter- 
tained.    The  Queen  v.  Poirier,  xxx.,  36. 

218.  Practice  on  appeal  — Supplementary 
evidence  —  Objections  not  taken  at  trial  — 
Amendment  of  pleadings  —  Costs.] — On  hear- 
ing of  appeal,  objection  was  taken  for  the 
first  time  to  the  sufiiciency  of  plaintiff's  title, 
whereupon  he  tendered  a  supplementary  deed 
to  him  of  the  lands  in  question. — Held,  fol- 
lowing Exchange  Bank  of  Canada  v.  Oilman 
(17  Can.  S.  C.  R.  108),  that  the  court  must 
refuse  to  receive  the  document  as  fresh  evi- 
dence can  not  be  admitted  upon  appeal. — 
Held,  also,  that  defendant  could  not  raise  the 
question  as  to  the  sufficiency  of  the  plaintiff's 
title,  for  the  first  time,  on  appeal. — The  alle- 
gations and  conclusions  of  the  declaration 
were  deficient  and  the  court,  under  s.  63  of 
the  Sup.  and  Ex.  Courts  Act,  ordered  all  ne- 
cessary amendments  to  be  made  thereto  for 
the  purpose  of  determining  the  real  contro- 
versy between  the  parties  as  disclojaed  by  the 
pleadings  and  evidence.  Pichi  v.  City  of  Que- 
bec, Cass.  Dig.  (2  ed.)  497;  Gorman  v. 
Duton  (26  Can.  S.  C.  R.  87),  followed.— 
(Under  the  special  circumstances  of  the  case 
and  improper  actions  of  the  defendant,  the 
plaintiff  was  awarded  costs  in  all  the  courts. 
The  judgment  appealed  from,  Q.  R.  8  Q.  B. 
634,  was  varied.)  City  of  Montreal  v. 
Hogan,  xxzi.,   1. 

219.  New  points  raised  on  hearing  of  appeal 
— Counsel  aUou>ed  to  proceed — Supplementary 


faotums,]  —  On  the  hearing  of  the  appeal, 
counsel  for  appellant  suggested  a  question  for 
argument  which  was  pertinent  to  the  issues 
but  had  not  been  taken  in  the  factum  nor 
raised  in  the  courts  below.  He  was  permitted 
to  argue  the  question  on  the  understanding 
that  both  parties  would  be  permitted  to  file 
supplementary  factums  on  the  points  raised 
after  the  hearing  closed.  Counsel  for  respon- 
dent made  no  objections  to  arguing  the  new 
points  on  the  terms  settled.  Hosking  v.  Le 
Roi,  No,  2  {Limited),  27th  October,  1903. 

220.  New  grounds  of  objection  raised  on 
appeal. 

See  Appeal.  348. 

221.  Filing  new  evidence  on  appeal. 

See  Appeal,  345. 

222.  Form  of  bail  bond  —  Technical  objec- 
tion first  taken  on  appeal. 

See  Appeal,  349. 

223.  Technical  objection  first  taken  on  ap- 
peal—Rule of  Privy  Council — Improper  recep- 
tion of  evidence. 

See  Appeal,  352,  and  see  CJontract,  11. 

224.  Improvement  of  watercourses  —  Art. 
5535  R.  S.  p. — Arbitration  —  Condition  pre- 
cedent —  New  grounds  on  appeal  —  Assess- 
ment of  damages  — 'Interference  by  appellate 
court. 

See  Appeal,  242. 


17.  Parties. 

225.  Death  of  party  after  hearing  —  Entry 
of  judgment — Nunc  ^ro  tunc] — ^The  respond- 
ent, assignee  of  an  insolvent  estate,  died  be- 
tween the  day  of  hearing  of  the  appeal  and 
the  day  of  rendering  judgment.  On  motion 
of  counsel  for  appellant  the  court  ordered  the 
judgment  in  appeal  to  be  entered  nunc  pro 
tunc  as  of  the  date  of  hearing.  Merchants 
Bank  v.  Smith,  Cass.  Dig.  (2  ed.)  688;  Cass. 
S.  C.  Prac.   (2  ed.)   78. 

226.  Assignment  of  plaintiff*s  interest  — 
Diligence  in  making  application  —  Adding 
parties  —  Art.  154  C.  C.  P.—S.  C.  Mes 
36,  38 — Costs — Hearing  on  case.] — Motion 
under  S.  C.  rule  36  to  add  B.  as  a  co-re- 
spondent, on  the  ground  that  he  had  obtained 
a  notarial  assignment  from  respondents  of  all 
their  interest  in  the  suit.  The  suit  had  been 
instituted  by  plaintiff  in  formA  pauperis,  and 
the  Superior  Court  condemned  appellants  to 
pay  ^1,200,  judgment  being  aflirmed  by  the 
Queen's  Bench.  The  alleged  assignment  had 
been  made  after  the  judgment  by  the  Superior 
Court  and  before  appeal  to  the  Queen's  Bench, 
but  no  application  had  been  maae  to  the  lat?- 
ter  court  to  make  B.  a  party.  The  appellant 
claimed  that  under  art.  154  C.  C.  P.  an  in- 
tervention could  be  had  or  forced  at  any  time 
before  final  judgment ;  and  if  any  question  as 
to  liability  of  the  person  sought  to  be  added 
should  arise,  the  court  could  remit  the  case 
under  S.  C.  rule  38,  to  the  Superior  Court 
to  have  such  question  decided. — It  was  ad- 
mitted that  the  object  of  the  application  was 
to  have  a  party  who  would  be  answerable  for 
the  costs  of  the  appeal.  Held,  that  the  appli- 
cation should  have  been  made  at  the  earliest 
opportunity   to  the  Court  of  Queen's  Bench, 
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the  assignment  to  B.  having  been  made  be- 
fore the  appeal  to  that  court  The  question 
as  to. the  liability  of  B.  to  be  forced  into  the 
canse  as  a  party  was  not  one  which,  under 
the  circumstances,  the  Supreme  Ck>urt  should 
be  called  upon  to  decide.  The  appeal  should 
be  heard  on  the  case  as  settled  in  and  trans- 
mitted by  the  court  below.  (Henry,  J.,  dis- 
senting.) Motion  dismissed  with  costs  fixed 
at  $25.  Dorion  y.  Crowley,  Cass.  Dig.  (2 
ed.)  694,  78. 

227.  Judgment  reserved — Death  of  party — 
Judgment,  nunc  pro  tunc] — On  motion  of 
counsel  for  respondent,  supported  by  affidavit 
shewing  that  one  of  the  parties  had  died  be- 
tween the  date  of  hearing  and  the  date  upon 
which  judgment  delivered,  the  court  directed 
judgment  to  be  entered  nunc  pro  tunc  as  of 
the  day  of  hearing.  Merchants  Bank  v.  Smith; 
Merchants  Bank  v.  Keefer;  Ontario  and  Que- 
lee  Ry.  Co.  v.  PhUhrick.  Cass.  Dig.  (2  ed.) 
688;  Cass.  S.  C.  Prac.  (2  ed.)   78. 

228.  Special  haU  —  Ewoneretur  —  Parties 
— Discretion  of  court  helow — Jurisdiction.] — 
S.  brought  an  action  against  J.  and  issued  a 
writ  of  capias.  Bail  was  given  and  special 
bail  entered  in  due  course,  but  the  bail  piece 
was  not  filed  nor  judgment  entered  against  J., 
for  some  months  after.  On  application  to  a 
judge  in  chambers  an  order  was  made  for  the 
discharge  of  the  ball  on. account  of  delay  in 
entering  up  judgment,  and  the  full  court  re- 
fused to  set  aside  the  order.  An  appeal  was 
brought  to  the  Supreme  Court  of  Canada  en- 
titled in  the  suit  against  J.,  from  the  judg- 
ment of  the  full  court,  and  the  bond  for  secur- 
ity for  costs  was  given  to  J.  Held,  that  as 
the  bail,  the  only  parties  really  interested  in 
the  appeal,  were  not  before  the  court  and  not 
entitled  to  the  benefit  of  the  bond,  the  appeal 
must  be  quashed  for  want  of  proper  security. 
Held,  also,  that  the  appeal  would  not  lie  as 
the  matter  was  simply  one  of  practice,  in  the 
discretion  of  the  court  below.  Scammell  v. 
James,  xvi.,  593. 

228a.  Parties  on  appeal  —  Practice  —  Pro- 
ceeding in  name  of  deceased  party — Amend- 
ment—Jurisdiction— Interference  tcith  discre- 
tion on  appeal.] — Between  the  hearing  of  a 
case  and  tne  rendering  of  the  judgment  in  the 
trial  court,  the  defendant  died.  His  solicitor 
by  inadvertence  inscribed  the  case  for  revision 
in  the  name  of  the  deceased  defendant.  The 
plaintiffs  allowed  a  term  of  the  Court  of  Re- 
view to  pass  without  noticing  the  irregularity 
of  the  inscription  but,  when  the  case  was  ripe 
for  hearing  on  the  merits,  gave  notice  of  mo- 
tion to  reject  the  inscription.  The  executors 
of  the  deceased  defendant  then  made  a  motion 
for  permission  to  amend  the  inscription  by 
substituting  their  names  4s  qualiti.  The 
Court  of  Review  allowed  the  plaintiffs'  mo- 
tion as  to  costs  only,  permitted  amendment 
and  subsequently  reversed  the  trial  court  judg- 
ment on  the  merits.  The  Court  of  King's 
Bench  (appeal  side),  reversed  the  judg- 
ment of  the  Court  of  Review  on  the  ground 
that  it  had  no  jurisdiction  to  allow  the  amend- 
ment and  hear  the  case  on  its  merits,  and 
that,  consequoitly,  all  the  orders  and  judg- 
ments given  were  nullities.  Held,  reversing 
the  judgment  appealed  from  (Q.  R.  10  K.  B. 
511),  the  Chief  Justice  and  Taschereau,  J., 
dissenting,  that  the  Court  of  Review  had  jur- 
isdiction to  allow  the  amendment  and  that, 
as  there  had  been  no  abuse  of  discretion  and 
no  parties  prejudiced,    the  Court    of    King's 


Bench  should  not  have  interfered.    Price  v. 
Fraser,  xxxi.,  505. 


18.  Pbivy  Council  Appeals. 

229.  Record  of  appeal  —  Application  for 
rule — Privy  Council  judgnMnt.] — ^A  judgment 
of  the  Privy  Council  reversing  the  judgment 
of  the  Supreme  Court  should  be  made  a  rule 
of  the  Supreme  Court.  The  application  should 
be  made  in  chambers.  Letoin  v.  Howe,  xiv., 
722. 

230.  Notice  of  appeal  to  Privy  CounoU,] — 
Notice  of  intention  to  apply  to  the  Supr^e 
Court  of  Canada  for  leave  to  appeal  to  the 
Privy  Council  should  not  be  put  on  the  mo- 
tion paper.  Nasmith  v.  Manning,  Cass.  Dig. 
(2  ed.)  695. 

231.  Appeal  —  Privy  CounoU  —  Cross-ap- 
peal —  Practice  —  Costs,] — ^Where  the  re- 
spondent has  taken  an  appeal  from  the  same 
judgment  as  is  complained  of  in  the  appeal  to 
the  Supreme  Court  of  Canada,  to  the  Judicial 
Committee  of  Her  Majesty's  Privy  Council, 
the  hearing  of  the  appeal  to  the  Supreme 
Court  will  be  stayed  until  the  Privy  Coundl 
appeal  has  been  decided,  upon  the  respondent 
undertaking  to  proceed  with  diligence  in  the 
appeal  so  taken  by  him. — In  the  case  in  ques- 
tion the  costs  were  ordered  to  be  costs  in  the 
cause.    Eddy  v.  Eddy,  4th  October,  1898. 

232.  Cross-appeal  to  Privy  Council  —  In- 
scription pending  such  appeal  —  Stay  of  pro- 
ceedings —  Costs.] — Where  the  appellant  had 
inscfribed  an  appeal  for  hearing  in  the  Su- 
preme Court  of  Canada  after  he  had  received 
notice  of  an  appeal  taken  in  the  same  matter 
by  the  respondent  to  the  Privy  Council,  upon 
motion  on  behalf  of  the  respondent  the  pro- 
ceedings on  the  Supreme  Court  appeal  were 
stayed  with  costs  against  the  appellant  pend- 
ing the  decision  of  the  Privy  Council  upon 
the  respondent's  appeal.  {Eddy  v.  Eddy 
[No.  231,  ante]  followed.)  Bank  of  Montreal 
V.  Demers,  xxix.,  435. 

233.  Appeal  to  Privy  Council  —  Stay  of 
ewecution.] — A  judge  in  chambers  of  the  Su- 
preme Court  of  Canada  will  not  entertain  an 
appeal  to  stay  proceedings  pending  an  appeal 
from  the  judgment  of  the  court  to  the  Judicial 
Committee  of  the  Privy  Council.  Adams  d 
Bums  V.  Bank  of  Montreal,  xxxi.,  223. 

234.  Appeal  in  formd  pauperis  —  Leave  to 
appeal  to  Privy  Council  —  Transmission  of 
record  —  Payment  of  Supreme  Court  fees.] — 
On  7th  October,  1902,  present,  Sir  Henry 
Strong,  C.J.,  and  Taschereau,  Sedgewick, 
Girouard,  Davies  and  Mills.  JJ.  A  motion 
was  made  for  an  order  directing  the  Registrar 
of  the  Supreme  Court  of  Canada  to  transmit 
the  record  to  the  Registrar  of  His  Majesty's 
Privy  Council,  on  an  appeal  by  the  respond- 
ent, without  the  payment  of  the  fees  in 
stamps  as  required  by  the  statute  and  rules 
of  practice  of  the  court.  After  hearing  coun- 
sel for  the  parties,  the  motion  was  allowed 
and  the  order  made  as  applied  for,  the  Chief 
Justice  stating  that,  as  this  was  an  extra- 
ordinary case  in  which  the  Judicial  Commit- 
tee of  the  Privy  Council  had  granted  special 
leave  to  appeal  in  formd  pauperis^  the  ordin- 
ary rules  could  not  apply.  Dominion  Cart- 
ridge Co.  V.  McArthur,  7th  October,  1902. 
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235.  Reversal  hy  Privy  CounoU — Be-poff- 
ment  of  costs. 

See  No.  67,  ante. 

2S^.  Appeals  to  Privy  CounoH-^arisdie- 
tion  of  Superior  Court  of  Canada  —  Motion 
paper. 

See  Pbivt  Couwoil,  2. 

237.  Cross-appeal  pending  in  Privy  CounoU 
— Stay  of  proceedings. 

See  Affbal,  121,  422. 


19.  Pbooedttbb  m  CSoubts  below. 

238.  Amending  pleadings  —  Order  of  court 
heloto  —  Procedure,] — The  Supreme  Court  of 
Canada  will  not  interfere  on  appeal  with  an 
order  made  by  a  provincial  court  granting 
leave  to  amend  the  pleadings,  such  orders  be- 
ing a  matter  of  procedure  within  the  discre- 
tion of  the  court  below.  Williams  v.  E,  Leon- 
ard d  Sons,  xzvi.,  406. 

239.  Appeal  —  Question  of  locdl  practice — 
Inscription  for  proof  and  hearing  —  Peremp- 
tory list  —  Notice  —  Surprise  —  Artifice  — 
Requite  civile  —  ArU.  23^  235,  505,  C,  C.  P. 
{old  t€xt)—H,  of  P.  {S.C.)  L.y.]— Where  a 
grave  injustice  has  been  inflicted  upon  a  party 
to  a  suit,  the  Supreme  Court  of  Canada  will 
interfere  for  the  purpose  of  granting  appro- 
priate relief  although  the  question  involved 
upon  the  appeal  may  be  one  of  local  practice 
only.  Lamhe  v.  Armstrong  (27  Can.  S.  C.  R. 
390)  followed. — Under  a  local  practice  pre- 
vailmg  in  the  Supreme  Court,  in  the  District 
of  Montreal,  the  plaintiffs  obtained  an  order 
from  a  judge  fixing  a  day  peremptorily  for  the 
adduction  of  evidence  and  hearing  on  tfte  mer- 
its of  a  case  by  precedence  over  other  cases 
previously  inscribed  on  the  roll  and  without 
notice  to  the  defendants.  The  defendants  did 
not  appear  when  the  case  was  taken  up  for 
proof  and  hearing  and  judgment  by  default 
was  entered  in  favour  of  the  plaintiffs.  The 
defendant  filed  a  reguite  oivUe  asking  for  the 
revocation  of  the  judgment  to  which  tne  plain- 
tiffs demurred.  On  appeal  to  the  Supreme 
Court  of  Canada  against  the  judgment  main- 
taining the  demurrer  and  dismissing  the  re- 
guite with  costs:  —  Held,  reversing  the  de- 
cision of  the  Court  of  Queen's  Bench,  that  the 
order  was  improperly  made  for  want  of  no- 
tice to  the  adverse  party  as  required  by  the 
rules  of  practice  of  the  Superior  Court,  and 
the  defendant  was  entitled  to  have  the  judg- 
ment revoked  upon  requite  civile.  Eastern 
Totcnships  Bank  v.  Swan,  xxix.,  193. 

240.  Appeal  —  Order  on  matter  of  pro- 
cedure in  court  heloto.] — The  Supreme  Court 
of  Canada  will  not  entertain  an  appeal  from 
an  order  made  upon  a  motion  in  a  practice 
matter  in  the  appellate  court  below.  Dueher 
Watch  Case  Co.  v.  Taggart,  24th  April,  1900. 

241.  Partnership  —  Account  —  Action  pro 
socio  —  Procedure  —  Art.  1898  C,  C] — The 
Judgment  appealed  from  held  that  in  an  action 
pro  socio,  it  was  sufiicient  for  the  plaintiff  in 
his  statement  of  claim  to  allege  facts  that 
would  justify  inquiry  into  all  the  affairs  of  the 
partnership  and  for  the  liquidation  of  the 
same,  without  producing  full  and  regular  ac- 
counts of  the  partnership  affairs.  Held,  that 
the  appeal  involved  merely  a  question  of  pro- 


cedure in  a  matter  where  the  appellant  had 
suffered  no  wrong  and,  therefore,  that  the  ap- 
peal should  be  dismissed.  Higgins  v.  Stephens, 
xxzii.,  132. 

242.  Appeal  —  Question  of  procedure  — 
Verdict  —  Weight  of  evidence.] — The  Su- 
preme Court  of  Canada  refused  to  interfere 
with  a  decision  of  the  Court  of  Appeal  for  On- 
tario in  a  manner  of  procedure,  namely,  whe- 
ther a  verdict  of  a  jury  was  a  general  or  spe- 
cial verdict. — ^The  court  also  refused  to  dis- 
turb the  verdict  on  the  ground  that  it  was 
against  the  weight  of  evidence  after  it  had 
been  aflSrmed  by  the  trial  judge  and  the  Court 
of  Appeal.  Toronto  Ry.  Co.  v.  Balfour,  xxxii., 
239. 

243.  Issues  irregularly  joined — Procedure  in 
trial  court  —  Interference  on  appeal.] — ^The 
Supreme  Court  of  Canada  will  not,  on  ap 
peal,  interfere  with  the  action  of  the  courts 
below  in  matters  of  mere  procedure  where  no 
injustice  appears  to  have  l^en  suffered  in  con- 
sequence although  there  might  be  irregulari- 
ties in  the  issues  as  joined  which  brought  be 
fore  the  trial  court  a  demande  almost  differ- 
ent for  the  matter  actually  in  controversy. 
Finnie  v.  City  of  Montreal,  xxxii.,  335. 

244.  Appeal — Concurrent  findings  of  courts 
helou)  —  Reversal  on  questions  of  facts — Im- 
proper rulings — Reversal  on  a  matter  of  pro- 
cedure.]— Wnere  the  findings  of  the  trial 
courts  are  manifestly  erroneous  and  the  trial 
appears  to  have  been  irregularly  conducted, 
the  Supreme  Court  of  Canada  reversed  the 
concurrent  findings  of  the  courts  below,  and 
also  reversed  the  concurrent  rulings  of  the 
courts  below  refusing  leave  to  amend  the  state- 
ment' of  claim  by  alleging  an  account  stated. 
Belcher  v.  McDonald,  xxxiii.,  321. 

[Leave  to  appeal  to  Privy  Council  granted, 
Aug.,  1903.] 

245.  Non-interference  in  matters  of  pro- 
cedure —  Adding  pleas  —  Discretion  of  court 
helov)  —  Insufficient  cause  shewn  —  tStay  of 
proceedings  pending  appeal  —  Interlocutory 
judgment — Notice  of  appeal  —  Entry  of 
final  judgment.]  —  Defendant  applied  by  mo- 
tion for  permission  to  file  new  pleas,  which 
was  refused  by  the  Superior  Court  on  account 
of  insqflBciency  of  the  affidavit  in  support 
thereof,  and.  therefore,  defendant  served  notice 
of  intention  to  appeal  from  this  interlocutory 
judgment  to  the  Court  of  Queen's  Bench. 
Notwithstanding  this  notice,  plaintiff  moved 
for  and  obtained  judgment  in  the  Superior 
Court,  and  this  judgment  was  affirmed  by  the 
Court  of  Queen's  Bench. — On  appeal  to  the 
Supreme  Court  of  Canada.  Held,  per  Ritchie, 
C.J.,  and  Strong  and  Tascnereau,  JJ.,  that  on 
a  question  of  procedure  an  appellate  court 
should  not  interfere.  —  Per  Foumier  and 
Henry,  JJ.,  that  the  affidavit  filed  by  the  ap- 
pellant in  support  of  his  amended  plea  was 
insufficient,  not  being  sufficiently  positive  and 

{>reci8e. — Per  Taschereau,  J.  Only  a  rule  for 
eave  to  appeal  would  have  the  effect  of  stay- 
ing proceedings,  not  a  mere  service  of  a  mo- 
tion for  leave  to  appeal.  Appeal  dismissed 
with  costs.  Dawson  v.  Union  Bank,  Cass. 
Dig.  (2  ed.)  428;  Cass.  S.  C.  Prac.  (2  ed.) 
31.    85. 

245a.  Judgments  certified  to  court  below  — 
Issue  of  execution  —  Special  leave.] — Under 
the  provisions  of  R.  S.  C.  c.  135.  s.  67,  a 
judgment  of  the  Supreme   Court   or    Cannd 


1135 


PRESBYTEBIAN  OHUECH. 


1136 


certified  to  tlie  proper  officer  of  the  court  of 
original  jurisdiction,  becomes  a  judgment  of 
the  inferior  court  for  all  intents  and  purposes 
and  it  is  not  necessary  to  obtain  special  leave 
to  issue  execution  in  order  to  levy  the  costs 
of  the  party  awarded  costs  on  the  appeal  to 
the  Supreme  Court  of  Canada,  ^a  parte 
Jones,  35  N.  B.  Rep.  108. 

246.  Action  confCMoire  —  Intervenant  — 
Joint  condemnation  —  Procedure  —  Interfer- 
ence ioith  on  appeal. 

See  Sebvitudb,  3. 

247.  Opposition  —  Contestation  —  Be- 
mowU  from  Superior  Court  —  Venditioni  eo- 
i-  ^nas — Appeal, 

Bee  Afpeai«,  3d3. 


20.  Stay  of  Pboceedinos. 

248.  Stay  of  proceedings  —  Ewecution  for 
coats  —  Amount  in  dispute  —  Jurisdiction.] — 
While  the  proceedings  were  pending  on  an  op- 
position filed  30th  December,  1880  (see  Kes 
Judicata),  another  writ  of  execution  issued 
in  the  original  cause  for  costs  awarded  to  re- 
spondents by  the  Supreme  Court  on  the  10th 
June,  1880.  See  Opposition.  3.)  To  this  writ 
appellant  tiled  a  second  opposition  on  18th 
January,  1881,  which  was  dismissed  by  the 
Superior  Court,  the  judgment  being  affirmed 
by  the  Queen's  Bench,  refusing  an  appeal  on 
the  ground  that  the  amount  in  dispute  was 
not  sutiicient. — On  motion  for  au  order  to  sus- 
pend proceedings  under  the  execution  opposed, 
on  18th  January,  1881,  and  for  leave  to  ap- 
peal from  the  judgment  on  said  opposition,  the 
Supreme  Court  Held,  that  there  was  no 
ground  for  staying  the  execution.  The  court 
had  properly  dismissed  the  appeal  on  the  case 
presente<1.  and  that  was  a  final  decision  in 
itself  and  it  was  no  ground  for  staying  the 
execution,  that  there  were  other  proceedings 
in  the  cqurt  below  which  might  possibly  shew 
that  the  defendant  should  have  succeeded  in 
the  original  action. — Motion  refused  with 
costs.  Dawson  v.  Macdonald,  Cass.  Dig.  (2 
ed.)   588. 

249.  Judgment  —  Stay  of  execution  of — Re- 
quHe  civile.] — The  judgment  of  the  Supreme 
Court  must,  under  s.  40.  Sup.  and  Ex.  Courts 
Act,  be  entered  and  sent  to  the  court  below 
before  defendant  can  have  recourse  to  a  pro- 
ceeding by  requite  civile.  A  requite  civile 
does  not  stay  execution  as  a  matter  of  course. 
The  defendant  would  have  to  apply  to  a  judge 
of  the  Superior  Court  or  a  judge  thereof  for 
an  order.  A  judpe  in  chambers  should  not 
grant  an  order  staying  execution  of  a  judg- 
ment, espo^'ially  when  defendant  has  had 
ample  time  to  apply  to  the  full  court. — (Per 
Taschereau,  J.)  Dawson  v.  Macdonald,  Cass. 
Dig.   (2  ed.)   688. 

250.  Appeal  per  saltum  —  Stay  of  execu- 
tion. 

See  Appeal,  315. 

251.  Matter  of  procedure  in  court  below  — 
Stay  of  proceedings  pending  appeal. 

See  Appeal,  391. 

252.  Cross-appeal  to  Privy  Council  — Order 
to  stay  proceedings  in  Supreme  Court. 

See  No.  231,  ante. 


25S.  Cross-appeal  to  Privy  Council  —  In- 
scription pending  such  appeal  —  Stay  of  pro' 
ceedings — Costs. 

See  No.  232,  ante. 

254.  Appeal  to  Privy  Council  —  Stay  of 
execution. 

See  Nd.  233,  ante. 


21.  Vacation. 

255.  Time  for  appealing  —  Vacation  - 
Delayed  entry  of  judgment  —  Special  rule  \ 
Quebec. 

See  Appeal.  426. 

256.  Time  for  appealing  —  Jurisdiction  - 
Appeal  per  saltum  —  Stay  of  execution. 

See  Appeal,  315. 

257.  Filing  case  —  Computation  of  time 
vacation  —  Extension  of  time. 

See  No.  34.  ante. 


PKECEBENT. 

Dismissal  of  appeal  on  equal  division  of 
court — Bindina  effect  of  judgment.] — ^A  judg- 
ment appealed  from  standing  unreversed  on 
an  equal  division  of  opinion  among  the  judges 
is  not  a  binding  precedent  when  a  similar  ease 
comes  before  the  court.  Stanstead  Election 
Case,  XX.,  12. 


PBEFEBEHCES. 

See  ASSIGNMENT  —  Chattel  Mobtoagb  — 
Debtor  and  Cbeditob  —  Fraudulent 
Conveyances  —  Fraudulent  Prefer- 
ences —  Insolvency  —  Mortoagb. 


PREMIUM  NOTE. 

1.  Accident  insurance  —  Renewal  of  policy 
— Payment  of  premium  —  Promissory  note — 
Instructions  to  agent  —  Agent's  authority  — 
Finding  of  jury. 

See  Insurance,  Accident,  3. 

2.  Non-payment  —  Forfeiture  —  Conditions 
— Collateral  agreement. 

See  Insurance.  Life,  29. 


PREROGATIVE. 

Of  Croion  —  Pardoning^  power  —  Represen- 
tative of  Crown  —  Legidative  authority  to 
confer. 

See  Constitutional  Law,  44. 

And  see  Crown,  73,  76. 
And  see  also  Privy  Council,  7. 


PRESRTTERIAN  CHURCH. 

"*  Union   Act"—S8    Vict.   c.   72    (Q.)— /Je- 
covery  of  church  property — Trustees — Petitory 
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4ioUon^-^8  Viot.  o.  72  (Q.)  ]— By  deed  on  23rd 
November,  1871,  duly  registered,  plaintiff,  de- 
fendant, and  two  others  as  trustees  of  the 
Presbyterian  Church  of  Cdte  St.  George,  in 
connection  with  the  Church  of  Scotland,  be- 
came purchasers  of  the  ground  upon  which 
a  church  was  subsequently  erected.  At  the 
time  of  action  the  trustees  with  the  exception 
of  the  plaintiff  and  defendant,  were  dead. 
A  union  of  the  Presbyterian  Qiurches  of 
Canada  took  place  in  June,  1875.  To  further 
this  union  and  remove  any  obstructions  which 
might  arise  out  of  the  trusts  by  which  the 
property  of  any  of  the  churches  was  held, 
the  "Union  Act,"  (38  Vict.  c.  72  (Q.))  was 
passed,  which  by  s.  2,  provided  "  that  if  any 
congr^^tion  in  connection  or  conununion  with 
any  ot  the  said  churches  decide,  at  any  meet- 
ing of  the  said  congregation  regularly  con- 
vened, according  to  the  rules  of  the  said  con- 
gregation, or  the  custom  of  the  church  with 
which  it  is  in  connection,  and  held  in  tlie 
two  years  after  such  union,  by  the  majority 
of  the  votes  of  those  who,  according  to  the 
rules  of  the  said  congregation,  or  the  custom 
of  the  church  with  which  it  is  in  connection, 
are  entitled  to  vote  at  such  meeting,  not  to 
form  part  of  the  said  union,  but  on  the  con- 
trary to  separate  itself  therefrom,  then  and  in 
such  case,  the  property  of  the  said  congrega- 
tion shall  not  be  affected  by  this  Act.  nor  by 
any  of  the  provisions  thereof."  Plaintiff 
claimed  that  no  meeting  of  the  congregation 
had  been  regularly  convened,  or  conducted 
according  to  its  rules  or  the  custom  of  the 
church,  and  that  consequently  the  property 
was  affected  by  the  statute,  and  should  be 
held  and  administered  for  the  benefit  of  the 
congregation  in  connection  with  the  united 
church,  i.e.,  **  The  Presbyterian  Church  in 
Canada.''  Plaintiff  also  alleged  that  defend- 
ant had  ceased  to  be  a  trustee,  and.  acting 
with  a  minority  of  the  conarregation  who  re- 
fused to  enter  into  the  united  church,  had 
taken  forcible  possession  of  the  church  prop- 
erty and  excluded  therefrom  the  plaintiff  and 
the  congregation,  for  which  he  was  trustee. 
Plaintiff  as  sole  surviving  and  acting  trustee, 
suing  for  himself  in  his  said  quality,  and  for 
the  congregation,  claimed  the  property  and 
that  defendant  be  ordered  to  quit  and  aban- 
don the  same,  and  be  declared  not  to  be  a 
trustee  of  said  property.  Defendant  admitted 
that  he  was  not  a  trustee,  but,  while  saying 
that  he  had  no  quality  to  defend  the  action, 
alleged  that  three  regularly  convened  meetings 
bad  been  held,  within  the  two  years,  the  effect 
of  which  was  to  take  the  church  and  property 
out  of  the  union  and  that,  at  these  meetings, 
trustees  were  legally  appointed  to  replace 
those  deceased.  The  Superior  Court  dismissed 
the  action  on  the  sole  ground  that  because  the 
trust  deed  said  nothing  about  survivors,  but 
provided  for  a  succession,  there  could  be  no 
action  unless  the  succession  was  first  filled  up. 
The  Court  of  Queen's  Bench  affirmed  this  judg- 
ment, the  majority  presumably  on  the  ground 
stated.  Cross,  J.,  alone  giving  as  his  reason 
that  the  meetings  referred  to  were  sufficient 
compliance  with  the  law  to  take  the  property 
out  of  the  union.  Held,  affirming  the  judg- 
ment appealed  from,  that  the  action  being 
petitory,  and  defendant  having  pleaded  and 
proved  that  he  was  not  and  had  never  pre- 
tended to  be  in  possession  of  the  property, 
plaintiff  must  fail :  and  that  he  was  not 
entitled  to  a  judgment  declaring  one  not  a 
trustee  who  did  not  pretend  to  be  and  admitted 
that  he  was  not  a  trustee,  Henry,  J.,  dissent- 
ing. MorrUon  v.  McCuaig,  19th  June,  1883; 
Cass.  Dig.   (2  ed.)   642. 


PKESCBIPTIOH. 

1.  Criminal  Conyebsation,  1. 

2.  Ceown  Cases,  2,  3. 

3.  IliPBESCBIFTIBLE   RIGHTS,  4,  5. 

4.  iNTEBBUPnON  OF  Prescbiption,  6-12. 

5.  Plea  or  Pbescbiption,  13,  14. 

6.  Possession,  15-25. 

7.  Time  Required  fob  Pbescbiption,  26-30. 

And  9ee  "Limitations  of  Actions." 


1.  Cbiminal  Convebsation. 

1.  Statute  of  Limitations — Criminal  conver- 
sation. 

See  Cbiminal  Convebsation. 


2.  Cbown  Cases. 

2.  Damages  arising  from  public  toork  — 
Negligence  of  Crown  officials  —  Limitation  of 
action  —  Art.  2261  C.  O.] — The  prescription 
established  by  art.  2261  of  the  Civil  Code  of 
Lower  Canada  applies  to  damages  for  injuries 
to  property  caused  by  the  negligence  of  Crown 
officials  to  keep  a  public  work  in  proper  or- 
der.   Letoumeua  v.  The  King,  xxxiii.,  335. 

3.  Petition  of  right  —  Demurrer  —  Crown 
pleading  prescription  —  Good  faith  —  Trans- 
latory  title  —  Judgment  of  confirmation  — 
Inscription  en  faux  —  Improvements  —  In- 
cidental demand. 

See  Title  to  Land,  76. 


3.  Impbescbiptible  Rights. 

4.  Water  lots  —  Easement  —  Interference 
with  navigation.] — Public  navigable  waters, 
while  open  for  navigation,  are  not  subject  to 
prescription  by  which  any  private  easement 
may  be  acquired  in  respect  thereto.  (12  Out. 
App.  R.  327,  affirmed.)  London  d  Canadian 
Loan  d  Agency  Co.  v.  Warin,  xiv.,  232. 

5.  Right  of  succession  —  Sale  hy  co-heir — 
Retrait  suocessoral — Art.  110  C.  C. 

See  Retbait  Successobal. 


4.  INTEBBUPTION  OF  PBESCBIPTION. 

6.  Accounts  —  Action  —  Promissory  note — 
Acknowledgment  and  security  hy  notarial  deed 
— Novation  —  Arts,  1169  and  1111  C.  C. — 
Onus  prohandi — Art.  IMS  C.  C. — Prescription 
—Arts.  22^,  2260  C.  C.]—A  prescription  of 
30  years  is  substituted  for  that  of  five  years 
only  where  the  admission  of  the  debt  from  the 
debtor  results  from  a  new  title  which  changes 
the  commercial  obligations  to  a  dvil  one. — In 
an  action  of  account  instituted  in  1887,  plain- 
tiff claimed  inter  alia  the  sum  of  $2,361.10, 
being  the  amount  due  under  a  deed  of  obliga- 
tion and  constitution  d' hypothique,  executed 
in  1866,  and  which  on  its  face  was  given  as 
security  for  an  antecedent  unpaid  promissory 
note  dated  in  1862.    The  deed  stipulated  that 
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the  amount  was  payable  on  the  terms  and  con- 
ditions and  the  manner  mentioned  in  the  said 
promissory  note.  The  defendants  pleaded  that 
the  deed  did  not  effe<:rt  a  novation  of  the  debt, 
and  that  the  amount  due  by  the  promissory 
note  was  prescribed  by  more  than  five  years. 
The  note  was  not  produced  at  the  trial.  Held^ 
reversing  the  judgment  appealed  from  (Q.  R. 
2  Q.  B.  489),  that  the  deed  did  not  effect  a 
novation.  Arts.  1169  and  1171  C.  C.  At 
most,  it  operated  as  an  interruption  of  the 
prescription  and  a  renunciation  to  the  benefit 
of  the  time  up  to  then  elapsed,  so  as  to  pro- 
long it  for  five  years  if  the  note  was  then 
overdue.  Art.  2264  G.  G.  And  as  the  onus 
was  on  the  plaintiff  to  produce  the  note,  and 
he  had  not  shewn  that  less  than  five  years 
had  elapsed  since  the  maturity  of  the  note, 
the  debt  was  prescribed  by  five  years.  Art. 
2260  C.  0.    Pari  v.  Par4,  xxiii..  243. 

7.  Rendering  account  —  Aoknoioledgmeni 
in  toriting  —  Interruption  of  prescription. 

See  No.  26,  infra. 

8.  Possession  —  Married  woman  —  Re- 
nunoiation  of  community — Estoppel  hy  deed. 

See  Title  to  IjAisd,  75. 

9.  Interruption  of  prescription — Letter  hy 
party  charged. 

See  GoNTRACT,  11. 
• 

10.  Purchase  of  land — Registered  hypothec 
— Knowledge  of  circumstance  —  Presumption 
of  good  faith— Art.  2251  C.  O. 

See  No.  17,  infra. 

11.  Interruption  of  prescription  —  Neces- 
sary way  —  Implied  grant  —  User — Ohstruc- 
tion  of  way  —  Acquiescence  —  R.  S.  N.  8. 
(5  ser.)  c.  112. 

See  LiHiTATiON  of  Action^s,  4. 

12.  Title  to  land  —  Description  —  Posses- 
sion beyond  boundaries  —  Sale  to  married  wo- 
man —  Metes  and  hounds  —  Construction  of 
deed. 

See  No.  18,  infra. 


5.  Plea  of  Pbescription. 

13.  Petition  of  right  —  Demurrer  —  Crown 
pleading  prescription  —  Oood  faith  —  Trans- 
latory  title  —  Judgment  of  confirmation — In- 
scription en  faux  —  Improvements  —  Incident- 
al demar^. 

See  Title  to  Land,  76. 

14.  Appeal  —  Pleading  prescription  — 
Judgment  dismissing  plea — Final  judgment — 
Art.  2267  C.  C.  R.  8.  C.  c.  135,  s.  21 

See  Pleading,  40. 


6.  Possession. 

15.  Title  to  land  —  Statute  of  Limitations 
— Trespass  on  wUd  lands  —  Isolated  acts  — 
Misdirection  —  Verdict  against  evidence."] — 
Isolated  acts  of  trespass,  committed  on  wild 
lands  from  year  to  year,  will  not  give  the  tres- 
passer a  title  under  the  Statute  of  Limita- 
tions,  and  there  was  no  misdirection  in   the 


judge  at  the  trial  of  an  action  for  trespass 
on  such  land  refusing  to  leave  to  the  jury  for 
their  consideration  such  isolated  acts  of  tres- 
pass as  evidencing  poesession  under  the  sta- 
tute.— To  acquire  such  a  title  there  must  be 
open,  visible  and  continuous  possession  known 
or  whidi  might  have  been  known  to  the  owner, 
not  a  possession  equivocal,  occasional,  or  for 
a  special  or  temporary  purpose.  Doe  d.  Des- 
Barres  v.  White  (1  Kerr.  N.  B.  595)  ap- 
proved.— Judgment  appealed  from  affirmed. 
Gwynne,  J.,  dissented  on  the  ground  that  the 
finding  of  the  jury  on  the  question  submitted 
to  them  was  against  evidence,  and  further  that 
the  acts  done  by  the  defendant  were  not  mere 
isolated  acts  of  trespass,  but  acts  done  in  as- 
sertion of  ownership  during  a  period  exceed- 
ing thirty-five  years,  and  the  evidence  of  such 
acts  should  have  been  submitted  to  the  jury 
and  the  jury  told  that  if  they  believed  this 
evidence  they  should  find  for  the  defendant. 
Sherren  v.  Pearson,  xiv.,  581. 

16.  Occupation  as  caretaker — Acts  of  own^ 
ership — Title  to  land — Possession — Statute  of 
Limitations  —  Severance  of  title.] — In  an  ac- 
tion against  O.  to  recover  possession  of  land 
it  was  shewn  that  he  had  been  in  possession 
for  over  20  years ;  that  he  was  originally  in  as 
caretaker  for  one  of  the  owners;  that  after- 
wards the  property  was  severed  by  judicial  de- 
cree and  such  owner  ordered  to  convey  portions 
to  the  others,  that  after  severance  O.  perform- 
ed acts  shewing  that  he  was  still  acting  for  the 
owners;  and  that  he  also  exercised  acts  of 
ownership  by  enclosing  the  land  with  a  fence 
and  in  other  ways.  Held,  reversing  the  judg- 
ment appealed  from  (18  Ont.  App.  R.  529), 
that  the  severance  of  the  property  did  not 
alter  the  relation  between  the  owners  and  O. ; 
that  no  act  was  done  by  O.  at  any  time  de- 
claring that  he  would  not  continue  to  act  as 
caretaker;  and  that  his  possession,  therefore, 
continued  to  be  that  of  caretaker  and  he  had 
acquired  no  title  by  possession.  Ryan  v. 
Ryan  (5  Can.  S.  G.  R.  487)  followed.  Hew- 
ard  V.  0*Donohoe,  xix.,  341. 

17.  Possession  hy  subsequent  purchaser — 
Bona  fides — Knowledge  of  incumbrance — Art. 
2251  G.  C] — Actual  knowledge  of  a  registered 
hypothec  or  baiUeur  de  fonds  claim  is  suflicient 
to  rebut  the  presumption  of  good  faith  in  the 
possession  of  a  subsequent  purchaser. — Judg- 
ment appealed  from  reversed.  Baker  v.  So- 
ci4ti  de  Construction  Metropolitaine,  zxii., 
364. 

18.  Title  to  land — Descriptiop — Metes  and 
hounds  —  ;SfaIe  en  bloc  —  Possession  beyond 
boundaries — Acquisitive  prescription^  —  Regis- 
tration— Constructive  notice — Interruption  of 
prescription — Construction  of  deed — Sale  to 
married  woman — Propre  de  communautS— Ca- 
dastral plan  and  description — Arts.  1503,  216S. 
2174.  2185,  2210.  22^,  2242.  2251.  2254  C.  C] 
—In  June.  1868,  by  deed  of  gift,  P.  granted  to 
his  son  F..  an  emplacement,  described  by  metes 
and  bounds  and  stated  to  have  30  feet  front- 
age, **  tel  que  le  tout  est  actuellement  .  .  . 
et  que  l'acqu§rpur  dit  bien  connaltre  "  declar- 
ing in  the  deed,  that  the  donation  had  actu- 
ally been  made  in  1860,  although  no  deed  had 
been  executed,  and  that  since  then  P.  had  been 
in  possession  as  owner  and  erected  buildings. 
Under  this  donation  the  donee  and  his  vendees 
claimed  36  feet  frontage  as  having  been  actu- 
ally occupied  by  him  and  them  since  F.  took 
possession  as  owner  in  1860,  and  also  that 
plaintiff  had  acquired  a  prescriptive  title  by 
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10  years'  poesesslon  under  the  deed,  at  the  time 
of  the  action  in  1897  to  re(A>ver  possession 
of  the  6  feet  then  in  occupation  of  defendant, 
whom  plaintiff  alleged  to  be  a  trespasser. 
Held,  that  the  deed  in  1868  operated  as 
an  interruption  of  prescription  and  limited 
the  title  to  30  feet  frontage  as  therein 
described. — Plaintiff's  wife  purchased  from  F. 
in  1885  by  deed  describing  the  emplacement 
in  a  manner  similar  to  the  description  in  the 
donation,  but  also  making  reference  to  its 
number  on  the  cadastral  plan  of  the  parish 
which  des<a-ibed  it  as  of  greater  width.  Held, 
that  the  description  in  the  deed  of  1885  left 
the  true  limits  of  the  emplacement  subject  to 
determination  according  to  the  title  held  by  the 
plaintiff's  auteur  which  granted  only  30  feet 
frontage ;  that  by  the  registered  title,  plaintiff 
was  charged  with  either  actual  or  implied  no 
tice  of  this  fact  and  that,  consequently,  he 
had  not,  in  good  faith,  possessed  more  than 
30  feet  frontage  under  this  deed  and  could 
not  invoke  an  acquisitive  prescription  of  title 
to  the  disputed  6  feet  by  ten  years'  posseceion 
thereunder,  and  further,  that  no  augmentation 
of  the  lands  originally  granted  could  take 
place  in  consequence  of  the  cadastral  descrip- 
tion of  the  emplacement. — The  words  *'Te\ 
que  le  tout  est  actuellement  et  que  I'acqudreur 
dit  bien  connaltre  "  used  in  the  deed  of  gift, 
cannot  be  interpreted  in  contradiction  of  the 
special  description  that  precedes  them  and  can 
only  be  construed  as  extending  **  dans  les  lim- 
ites  ci'dessus  ddcrites." — ^A  prescriptive  title  to 
lands  beyond  the  boundaries  limited  by  the  de- 
scription in  the  deed  of  conveyance  can  only 
be  acquired  by  30  years'  possession.— -Quaere, 
Is  a  deed  of  sale  of  lands  in  Quebec  to  a  mar- 
ried woman  without  the  authorization  of  her 
husband,  sufficient  to  support  a  petitory  ac- 
tion? Would  such  a  deed  be  null  for  defect 
of  form  and  insufficient,  under  art  2254  G.  C., 
to  serve  as  the  ground  for  a  prescription  of 
the  title  by  10  years'  possession?  Chalifour 
V.  Parent,  zxxL,  224. 

19.  BaUioays — Location  of  permanent  way 
— Fencing  —  Laying  out  of  houndariet — Oon- 
stmction  of  deed  —  Registry  laws — Notice  of 
prior  title — Riparian  rights — Possession  anitno 
domini — Acquisitive  prescription — Arts,  1487. 
219S,  2196,  22^2,  2251  O.  C—Art,  77  O.  P.  Q.] 
— A  railway  company  purchased  land  from  F., 
bounded  by  an  unnavigable  river,  as  "  selected 
and  laid  out "  for  the  permanent  way.  Stakes 
were  planted  to  shew  the  side  lines  but  the 
railway  fencing  was  placed  inside  tne  stakes 
above  the  water  line,  although  the  company 
eould  not  have  the  quantity  of  land  conveyed 
unless  they  took  possession  ad  filum  aquw. 
P.  remained  in  possession  of  the  strip  of  land 
between  the  fence  and  the  water's  edge  and  of 
the  bed  of  the  stream  a*nd,  subsequently  to 
the  registration  of  the  deed  to  the  company, 
sold  the  rest  of  his  property  including  water 
rights,  mills  and  dams  constructed  in  the 
stream  to  defendant's  auteur,  described  as  '*  in- 
cluding that  part  of  the  river  which  is  not 
induded  in  the  right  of  way,  &c."  Plaintiffs 
never  operated  the  railway  but,  immediately 
on  its  completion,  under  powers  by  their  char- 
ter and  The  Railway  Act,  14  &  16  Vict.  c.  51, 
leased  it  for  999  years  to  another  company 
and  the  railway  has  been  ever  since  operated 
b^  other  companies  under  such  lease.  The  ac- 
tion pHUoire,  including  a  claim  for  damages, 
was  met,  amongst  other  defences,  by  pleas; 
that  the  right  of  way  sold  never  extended  be- 
yond the  fendng,  such  being  the  interpretation 
placed  upon   the  conveyance  by   P.  and  the 


company  in  permitting  him  to  retain  posses- 
sion of  the  strip  of  land  in  question  and  the 
river  ad  medium  filum;  that  b^  ten  years'  jhmb- 
session  as  owner  in  good  faith  under  trans- 
latorv  title  the  defendant  had  acquired  owner- 
ship b^  the  prescription  of  ten  years,  and  that, 
by  thirty  years'  adverse  ^ssession  without 
title,  the  defendant  and  his  auteurs  had  ac- 
quired a  title  to  the  strip  of  land  and  riparian 
rights  in  question. — On  appeal  the  Supreme 
Court,  Held,  1.  That  the  description  in  the 
deed  to  the  railway  company  included,  ex  jure 
natura,  the  river  ad  medium  filum  aquw  as  an 
inddent  of  the  lands  thereby  granted  and  their 
title  could  not  be  defeated  under  the  subse- 
quent conveyance  by  their  vendor  and  war- 
rantor, notwithstanding  that  they  may  not 
have  taken  physical  possession  of  all  the  lands 
described  in  the  prior  conveyance.  2.  That 
the  possession  of  the  strip  of  land  and  the 
waters  and  bed  of  the  river  ad  medium  filum  by 
the  vendor  and  his  assigns,  after  the  convey- 
ance to  the  company,  was  not  the  possession 
animo  domini  required  for  acquisitive  prescrip- 
tion of  ten  years  under  art.  2251  G.  G.,  but 
merely  an  occupation  as  tenant  by  suffrance 
upon  which  no  such  prescription  could  be 
based.  3.  That  the  failure  of  the  vendor  to 
deliver  the  full  quantity  of  land  sold  and  the 
company's  abstention  from  troubling  him  in 
his  possession  of  the  same  could  not  be  con- 
strued as  conduct  placing  a  construction  upon 
the  deed  different  from  its  clear  and  unambigu- 
ous terms  or  as  limiting  the  area  of  the  lands 
conveyed.  •4.  That  the  terms  of  the  descrip- 
tion in  the  subsequent  conveyance  by  P.  to  the 
defendant's  auteur  were  a  limitation  equiva- 
lent to  an  express  reservation  of  that  part  of 
the  property  which  had  been  previously  con- 
veyed to  the  company  and  prevented  the  de- 
fendant acquiring  title  by  ten  years'  prescrip- 
tion, more  especially  as  he  was  charged  with 
notice  of  that  prior  conveyance  through  the 
registration  of  the  deed  to  the  company.  5. 
That  the  acquisitive  prescription  of  thirty 
years  under  art.  2242  0.  C.,  could  not  run  in 
favour  of  the  original  vendor  who  had  war- 
ranted title  to  the  lands  conveyed  to  the  com- 
pany because,  after  his  sale  to  them,  he  could 
not  possess  any  part  of  the  property  he  had 
failed  to  deliver  animo  domini  nor  in  good 
faith.  Massau?ippi  Valley  tty.  Co,  v.  Reed, 
xxxiiL,  457. 

20.  Construction  on  public  property  —  Suf- 
france— Long  user — Possession  —  Trespass — 
Nuisance, 

See  Estoppel,  1. 

21.  ArU,  2211,  2251,  2206  C.  C,  —  Plea  by 
the  Crown — Bona  fides — Translatory  title — 
Impenses  et  ameliorations. 

See  Title  to  IiA.ND,  76. 

22.  Easement — User  in  common  —  Title  to 
land. 

See  User,  1. 

23.  Right  of  way — Way  of  necessity — Li- 
cense— User — Adjoining  lands. 

See  Easement,  11. 

24.  Light  and  air — Long  user — Measure  of 
damages — Misdirection, 

See  Easement,  4. 
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25.  Form  croasinff — Right  of  way. 
See  Railway,  44. 
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7.  TIME  Requibed  fob  Prescbiftion. 

26.  Prescription  oommenoed  before  CivU 
Code  came  into  force — Limitation  of  action  for 
debt — Claims  of  a  commercial  nature — Loan 
by  a  non-trader  to  a  trader — Arrears  of  inter- 
est— Acknotoledgment  in  writing — Entries  in 
merchanfs  books  —  Interruption  of  prescrip- 
tionr— Evidence— Arts.  2250,  2260— C.  8,  L,  C. 
^'.  ?7-l— 111  1858,  W.  D..  ST.,  opened  a  credit 
of  ?584,  in  favour  of  his  daughter  I.  D.,  with 
W.  D.  &  Co.  (a  firm  consisting  of  appellant 
and  T.  D.),  W.  D.  &  Co.  charging  W.  D.,  sr., 
and  crediting  I.  D.  with  that  amount.  In 
1860,  W.  D.,  a  sole  executor  of  the  will  of  D. 
1>.,  credited  1.  D.  in  the  books  of  VV.  D.  &  Co. 
(appellant  at  that  time  being  the  only  mem- 
ber of  the  firm),  with  a  further  sum  of  $800, 
amount  of  a  legacy  bequeathed  by  such  will. 
These  entries  in  the  books  of  W.  D.  &  Co., 
with  entries  of  interest  in  connection  with  said 
items,  were  continued  from  year  to  year.  An 
acteount  current  was  rendered  to  I.  D.  exhibit- 
ing details  of  the  indebtedness  up  to  the  31st 
December,  1861.  After  31st  December,  1864, 
the  firm  of  VV.  D.  &  Co.  consisted  of  appellant 
and  T.  D.  In  December,  1865,  another  ac- 
count was  rendered  to  I.  D.,  which  shewed  a 
balance  due  her  at  that  time  of  $1,912.08. 
The  accounts  rendered  were  unsigned,  but  the 
second  account  current  was  accompanied  by  a 
letter,  referring  to  it.  written  and  signed  by 
the  appellant.  I.  D.  died,  and  in  a  suit 
brought  by  G.  T.,  her  husband  and  universal 
legatee,  to  recover  the  $1,912.08,  with  interest 
from  31st  December,  1865;  Held,  affirming  the 
judgment  appealed  from  (21  L.  C.  Jur.  92), 
1.  That  a  loan  of  moneys,  as  in  this  case,  by 
a  non-trader  to  a  commercial  firm  is  not  a 
**  commercial  matter  "  or  a  debt  of  a  '*  com- 
mercial nature;"  that,  therefore,  the  debt 
could  not  be  prescTibed,  either  by  6  years  un 
der  C.  S.  L.  C.  c.  67,  or  by  5  years  under  the 
Civil  Code,  but  only  by  the  prescription  of  30 
years.  Whishaw  v.  Gilmour  (15  L.  O.  K.  177) 
approved. — 2.  That,  even  if  the  debt  were  of  a 
commercial  nature,  the  sending  of  the  account 
current  accompanied  by  the  letter  referring  to 
it  signed  by  the  appellant  would  take  the  case 
out  of  the  statute. — 3.  That  the  prescription 
of  5  years  against  arrears  of  interest,  under 
art.  2250  C.  C,  does  not  apply  to  a  debt,  the 
prescription  of  which  was  commenced  before 
the  Civil  Code  came  into  force. — 4.  That  en- 
tries in  a  merchant's  books  make  complete 
proof  against  him.     Darling  v.  Brown,  i.,  360. 

27.  D6bats  de  compte — Taking  of  accounts 
of  joint  executors — Liability  for  moneys  col- 
lected— Limitation  of  action — Art.  22^2  G.  C] 
— The  action  against  executors  for  an  account 
of  their  administration  of  moneys  received  or 
which  or  ought  to  have  been  collected  by  them 
in  their  capacity  as  such  executors  is  prescrib- 
ed only  by  the  lapse  of  30  years.  Darling  v. 
Brown,  ii.,  26. 

28.  Use  and  occupation  of  land  —  Quasi- 
d&it— Prescription — Arts.  1608.  2188,  2150, 
2261,  2267  C.  C.  —  Judicial  notice  of  bar  to 
action  although  not  pleaded.] — Action  by  ap- 
pellant, W.  B.,  to  recover  compensation  for 
the  use  of  lands  on  the  River  Ohaudi^re,  occu- 
pied by  H.  K.  &  Co.,  for  storing  logs,  attach- 
ing booms  in  summer  and  storing  booms  in 


winter,  and  which  were  submerged  by  means 
of  a  dam  erected  for  that  purpose,  and  made 
use  of  for  about  five  years  as  a  booming- 
ground  for  sawlogs  coming  down  the  river  to 
their  mills. — The  declaration  contained  counts 
for  damages,  and  for  value  of  use  and  occupa- 
tion.— Respondent  pleaded  by  demurrer  a  pre- 
scription of  two  years  as  for  a  quasi-ddit 
under  arts.  2261  and  2267.  O.  C. ;  that  the 
alleged  works  were  for  the  efiSci«it  work- 
ing of  the  mill,  and  that  arbitration  pro- 
ceedings should  have  been  taken  under  C.  S.  I^. 
C.  c.  51,  by  which  the  remedy  by  action  had 
been  taken  away.  By  perpetual  exception  re- 
spondent repeated  the  plea  of  prescription  and 
set  up  that  on  5th  December.  1877.  at  a  sale 
of  the  land  by  licitation  it  was  purchased  by 
J.  B. ;  that  from  that  date,  respondent  had  no 
interest  in  the  mills ;  and  that  no  proceedings 
under  C.  S.  L.  C.  c.  51*  had  been  adopted  by 
appellant ;  respondent  further  pleaded  the  gen- 
eral issue. — ^The  demurrer  was  dismissed.  The 
trial  judge  found  that  appellant  was  entitled  to 
$1,600.  compensation  for  the  use  of  the  pre- 
mises tor  four  years,  at  $400  per  annum. — ^The 
Court  of  Queen's  Bench,  on  an  appeal,  re- 
duced the  amount  to  $200,  value  of  the 
land  for  agricultural  purposes.  Udd,  revers- 
ing the  judgment  appealed  from  (7  Q.  L. 
R.  286;  15  R.  L.  514),  that  the  prescrip- 
tion of  two  years  under  art.  2261  C.  C, 
did  not  apply,  because  C.  S.  L.  C.  c.  51,  recog 
nizing  the  right  of  a  proprietor,  in  the  case  of 
imj^rovement  of  watercourses,  to  erect  works 
whicfh  may  have  the  effect  of  damming  back 
the  water  on  a  neighbouring  property,  the  con- 
struction of  a  dam  having  that  effect,  as  in 
this  case,  could  not  be  considered  a  quasi-dilit, 
but  rather  as  a  right  of  servitude  which  gave 
to  him  who  was  injured  by  it  a  legal  recourse 
for  indemnity  for  the  damage.  Held,  further, 
that  the  owner's  claim  should  be  considered  as 
being  one  for  rent  or  value  of  the  use  and  oc- 
cupation of  the  lands  and  subject  to  the  pre- 
scription of  5  years  under  art.  2250  C.  C, 
such  prescription  being  one  which  is  to  be 
judicially  noticed  although  not  pleaded  under 
art.  2188  C.  C,  by  an  appellate  court 
Breakey  v.  Carter,  Cass.  Dig.  (2  ed.)  463. 


Otheb  Cases. 

29.  Commencement  of  prescription  —  Con- 
tinuing damage — Tortious  act.]  —  The  pre- 
scription of  a  right  of  action  for  injury  to 
property  runs  from  the  time  the  wrongful  act 
was  committed,  notwithstanding  the  injury  re- 
mains as  a  Continuing  cause  of  damage  from 
year  to  year  when  the  damage  results  exclu- 
sively from  that  act,  and  could  have  been  fore- 
seen and  claimed  for  at  the  time.  Kerr  v. 
Atlantic  and  Aorth-tVest  Ky.  Co.,  xxv.,  197. 

30.  Acknowledgment  of  debt  —  Novation — 
New  title — iSubstituted  prescription. 

See  No.  6,  ante. 

And  see  Limitations  of  Actions. 


PBESSURE. 

Assignment  for  benefit  of  creditors  —  Pre- 
ference— Intent — Criminal  liability. 

See  Fraudulent  Conveyances.  1. 

And  see  Duress. 
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PBEBUMFTION. 

Sale  —  Donation  in  form  of  —  Oift$  in 
contemplation  of  death  —  MortcU  illness  of 
donor — Presumption  of  nullitif — Validating 
oiroumstances  —  Dation  en  paiement  —  Arts, 
762,  989  O.  0. 

See  NuLLiTT,  2. 
And  see  Evuxbnce,  123-145.    See  also,  Pbe- 

BOBIFTION,   17. 


PRETE  HOM. 

1.  Suit  hy  trustee  —  Art,  19  0.  O.  P.— 
Estoppel, 

See  Trusts,  5. 

2.  Transfer  of  chose  in  action  —  Judicial 
admission — Action, 

See  Sale,  107. 

3.  Assignment  —  Action  to  annul  —  Par- 
ties in  interest. 

See  Nullity,  1. 

4.  BuUdina  societies  —  Participating  bor- 
rowers —  Shareholders  —  C.  8,  L.  0,  c.  68 — 
J^  d  4S  Vict.  (Q.)  c.  92— Liquidation  —  Ew- 
piration  6f  classes  —  Assessments  on  loans  — 
Sotice  of — Interest  and  lonu% — Usury  laws — 
C.  S,  C.  c.  58— -Art.  1785  G.  O .—Administra- 
tors and  trustees — Sales  to — Art.  1^84  C,  O. 

See  Building  Societt,  3. 


PRINCE  EDWARD  ISUkND. 

1.  Constitutional  law—B.  N.  A,  Act,  1867— 
Representation  of  P.  E,  I.  in  House  of  Com- 
mons,]— ^The  representation  of  the  Province 
of  Prince  Edward  Island  in  the  House  of 
Commons  of  Canada  is  liable  to  be  reduced 
below  the  original  number  of  six  members, 
under  s.  51,  8.-8.  4,  B.  N.  A.  Act.  1867,  after 
a  decennial  census.  In  re  Representation  of 
P,  E,  Island  in  House  of  Commons,  xzxiii., 
594. 

2.  Statutes  of  Dominion — Interpretation  of 
acts  applicable  to  the  province.] — The  Inter- 
pretation Act  (31  Vict.  c.  1)  applies  to  sta- 
tutes of  the  Dominion  of  Canada  relating  to 
the  Province  of  Prince  Edward  Island  whether 
such  statutes  were  passed  before  or  after 
the  admission  of  that  province  into  the  Dom- 
inion. Fitzgerald  v.  McKinlay,  Cass.  Dig. 
(2  ed.)  107. 

See  Canada  TEiiFESANCE  Act,  4. 


PRINCIPAI.  AND  AGENT. 

1.  Action  on  Contract  by  Agent,  1. 

2.  Liability  tor  Contract  by  Agent,  2-18. 

3.  Liability  fob  Acts  op  Agent,  19-47. 

4.  Liability  of  Agent  to  Third  Parties, 

48.' 

5.  Rights  and  Liabilities  between  Princi- 

pal AND  Agent,  49-55. 


1.  Action  on  Contract  by  Agent. 

1.  Undisclosed  principal  —  Sale  of  goods — 
Deficient  delivery — Acceptance  of  bill  of  lad- 
ing— Re-weighing  —  Estoppel  —  Pleading  — 
Tender  and  payment  into  court — Acknowledg- 
ment of  ItabUity,^— Action  for  |3,038.44, 
price  of  810  tons,  6  cwt.  of  coal  sold  by  their 
agents  T.,  M.  &  Co.  through  a  broker,  as 
per  following  note.  ^'Messrs.  T.  M.  &  Co. : — 
I  have  this  day  sold  for  your  account,  to  ar- 
rive, to  the  V.  Hudon  Cotton  Mills  Co., 
the  810  tons,  5  cwt.  .  * .  .  coal  per  bill  of 
lading,  per  *  Lake  Ontario,*  at  ^.75  per  ton 
of  2,240  lbs.,  duty  paid,  ex  ship ;  ship  to  have 
prompt  dispatch.  Terms,  net  cash  on  delivery, 
or  30  days  adding  interest,  buyers*  option. 
Brokerage  payable  by  you,  buyer  to  have 
privilege  of  taking  bill  of  lading,  or  re-weigh- 
ing at  sellers*  expense.'*  Defendants  pleaded 
that  the  contract  was  with  T.,  M.  &  Co. 
personally,  that  plaintiffs  had  no  action ;  that 
the  cargo  contained  only  755  tons,  580  lbs. 
=  ;P2,8«8.72,  which  they  had  offered  T.,  M. 
&  Co.,  together  with  the  price  of  10  tons 
more  to  avoid  litigation,  in  all  $2,890.72, 
which  they  brought  into  court,  without  ac- 
knowledging their  liability  to  plaintiffs,  and 
prayed  dismissal  of  action  as  to  any  greater 
sum.  Held,  per  Ritchie,  C.J.,  and  Tascbereau 
and  Gwynne,  J  J.,  (Fournier  and  Henry,  J  J., 
dissenting,)  that  it  was  unnecessary  to  decide 
the  question  as  to  whether  the  action  could  be 
brought  by  the  undisclosed  principal,  for  by 
their  plea  of  tender  and  payment  into  court 
the  defendants  had  acknowledged  their  liability 
to  the  plaintiffs,  although  such  tender  and  de- 
posit bad  been  made  **  without  acknowledging 
their  liability."— /'er  Strong,  J.  That  the  ac- 
tion by  respondents  (undisclosed  principals) 
was  maintainable. — Per  Fournier  and  Henry, 
JJ.,  (dissenting),  that  the  action  by  respond- 
ents (undisclosed  principals) was  not  maintain- 
able, and  that  the  appellants  were  not  preclud- 
ed from  setting  up  tnis  defence  by  their  plea  of 
tender  and  payment  into  court. — It  was  proved 
that  defendants  agreed  to  take  the  coal  as  per 
bill  of  lading  without  having  it  weighed. 
They,  however,  caused  it  to  be  weighed  in 
their  own  yard,  without  notice  to  the  vendors, 
and  the  cargo  was  found  to  contain  only  755 
tons,  580  lbs.  About  three  weeks  after  hav- 
ing received  the  bill  of  lading,  when  called 
upon  to  pay,  they  claimed  a  reduction  for  the 
deficiency.  Held,  IToumier  and  Henry,  JJ., 
dissenting,  that  defendants  had  no  right  to 
refuse  payment  for  the  cargo  on  the  grounds 
of  deficiency  in  delivery,  considering  that  the 
weighing  was  done  by  them  in  the  absence  of 
plaintiffs  without  notice  to  them,  and  at  a 
time  when  defendants  were  bound  by  the  op- 
tion they  had  previously  made  of  taking  the 
coal  in  bulk.  Judgment  appealed  from  (2 
Dor.  Q;  B.  35(5)  affirmed.  V.  Hudon  Cotton 
Co,  V.  Canada  Shipping  Co.,  xiii.,  401. 


2.  Liability  for  Contract  by  Agent. 

2.  False  bill  of  lading — No  goods  shipped — 
Accepted  drafts  with  biU  attached — Advance 
on  consignment — Fraud  of  agent — Liability  of 
company.] — C,  freight  agent  of  the  railway 
company,  and  a  partner  in  the  firm  of  B.  & 
Co.,  issued  bills  of  lading  in  the  form  com- 
monly used  by  the  company  signed  by  him  as 
the  company's  agent  to  B.  &  Co.,  for  flour 
which  had  never  in  fact  been  delivered  to  the 
company,  which  acknowledged  that  the  com- 
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pany  had  received  from  B.  &  Go.  the  flour 
addressed  to  E.  The  bills  of  lading  were  at- 
tached to  drafts  drawn  by  B.  &  Co.,  and  ac- 
cepted by  E.  C.  received  the  proceeds  of  the 
drafts  and  absconded.  In  an  action  to  recover 
the  amount  of  the  drafts,  Held,  affirmine  the 
judgment  appealed  from  (3  Ont.  App.  R.  446), 
Fournier  and  Henry,  JJ.,  dissenting,  that  the 
act  of  G.  in  issuing  false  bills  of  lading  for 
goods  never  delivered  to  the  company,  was  not 
an  act  done  within  the  scope  of  his  authority 
as  the  company's  agent,  and  the  company  was 
therefore  not  liable.  £rb  v.  Oremt  Western 
R.  W.  Co.,  v.,  179. 

3.  Appointment  of  agent  —  Authority  to 
hind  principal — Fire  insurance  companv — In- 
terim receipts — Agent  delegating  iiuthority.'] — 
Action  brought  on  an  interim  receipt,  signed 
bv  one  S.,  as  agent  for  the  company.  The 
plea  denied  that  8.  was  an  authorized  agent, 
as  alleged.  The  joint  general  managers  for 
Ontario  had  appointed  W.  as  a  general  local 
agent  and  S.  was  employed  by  W.  to  solicit 
applications,  but  had  no  authority  from,  or 
correspondence  with,  the  head  office  of  the 
company.  The  jury  found  that  S.  was  au- 
thorized by  VV.  to  sign  interim  receipts. 
There  was  some  information  given  to  one  of  the 
joint  general  managers,  but  there  was  no  evi- 
dence that  the  other  knew  that  S.  was  acting 
in  any  capacity  for  the  company.  Held,  af- 
firming Court  of  Appeal  for  Ontario,  that  the 
general  local  agent  had  no  power  to  delegate 
his  functions,  and  that  S.  had  no  authority  to 
bind  the  company  by  signing  interim  receipts. 
— Per  Strong,  J.  That  the  general  managers, 
being  joint  agents,  could  only  bind  the  com- 
pany by  joint  concurrent  acts;  any  ratifica- 
tion of  the  appointment  of  S.  by  one  of  them 
without  the  concurrence  of  the  other,  would 
not  have  been  sufficient  to  give  S.  authority  to 
bind  the  company.  Summers  v.  Commercial 
Union  Ins.  Co,,  vi.,  19. 

Followed  in  the  Canadian  Fire  Ins.  Co.  v. 
Robinson  (31  Can.  S.  C.  K.  488).  See  No. 
33,  infra. 

4.  Bale  of  goods  in  one  lot  —  Independent 
principals — Contract  by  agent  of  two  firms — 
Lump  price  —  Excess  of  authority — Ratiflca-' 
tion.] — An  agent  of  two  independent  and  un- 
connected principals  has  no  authority  to  bind 
his  principals  or  either  of  them  by  the  sale 
of  goods  of  both  in  one  lot,  when  the  articles 
included  in  such  sale  are  different  in  kind  and 
are  sold  for  a  single  lump  price  not  susceptible 
of  a  rateable  apportionment  except  by  the 
mere  arbitrary  will  of  the  agent. — There  can 
be  no  ratification  of  such  a  contract  unless 
the  parties  whom  it  is  sought  to  bind  have, 
either  expressly,  or  impliedly  by  conduct,  with 
a  full  knowledge  of  all  the  terms  of  the  agree- 
ment come  to  by  the  agent,  assented  to  Ihe 
same  terms  and  agreed  to  be  bound  by  the 
contract  undertaken  on  their  behalf.  Came- 
ron V.  Tate,  XV.,  622. 

5.  Sale  of  lands  —  Power  of  attorney — Au- 
thoriiy  to  give  credit — Power  of  sale  in  mort- 
gage— Application  of  proceeds — Inquiry — Pay- 
ment.'\ — A  power  of  attorney  by  mortgagees 
authorized  their  agent  to  enter  and  take  pos- 
session of  the  mortgaged  lands  and  sell  the  same 
at  public  or  private  sale,  and  for  the  best 
price  that  could  be  gotten  for  them,  and  to  ex- 
ecute  all  necessary  receipts,  &c.,  which  receipts 
*'  should  effectually  exonerate  every  purchaser 
or  other  persons  taking  the  same  from  all  lia- 


bility of  seeing  to  the  application  of  the  money 
therein  mentioned  to  be  received  and  from  be- 
ing responsible  for  the  loss^mis-application  or 
non-application  thereof."  The  agent  took  pos- 
session and  sold  the  land,  receiving  part  of  the 
purchase  money  in  cash  and,  for  the  balance, 
the  purchaser's  note  payable  to  himself, 
which  he  discounted,  appropriating  the  pro- 
ceeds. The  purchaser  paid  the  note  to  the 
holders  at  maturity.  Held,  affirmingthe  judg- 
ment appealed  from  (27  N.  B.  Rep.  175),  that 
the  power  of  attorney  did  not  authorize  a  sale 
upon  credit,  and  the  sale  by  the  agent  was. 
therefore,  invalid,  and  the  purchaser  was  not 
relieved  by  the  above  clause  from  seeing  that 
the  authority  ot  the  agent  was  rightly  exer- 
cised. The  sale  being  invalid  the  subsequent 
payment  of  the  note  by  the  purchaser  could 
not  make  it  good.  Rodhurn  v.  Swinney,  xvi., 
297. 


6.  "New  agreement  with  m§mii  —  Principal 
standing  by — Right  of  action.^ — ^W.  sold  land 
under  power  of  sale,  and  F.  becajne  the  pur- 
chaser, and  paid  part  of  the  price,  the  balance 
was  to  be  paid  in  notes.  Shortly  after  Jl 
brought  a  deed  to  F.  and  demanded  the  note& 
The  deed  was  left  with  F.  on  his  delivering  to 

A.  a  writing  as  follows: — 'lleceived  from  E. 
A.  a  deed  given  by  W.  for  a  certain  piece  of 
land  bought  at  auction.  .  .  .  The 
above  mentioned  deed  I  receive  only  to 
be  examined,  and  if  lawfully  and  pro- 
perly executed  to  be  kept,  if  not*  lawfully 
and  properly  executed  to  be  returned  to 
E.  A.  When  the  said  deed  is  lawfully  and 
properly  executed  to  the  satisfaction  of  my 
attorney,  I  will  pay  the  amount  of  balance  due 
on  said  deed,  $572,  provided  I  am  given  a  good 
warrantee  deed,  and  the  mortgage,  which  is 
on  record,  is  properly  cancelled  if  required." 
The  deed  was  not  returned  and  A.  brought 
action  for  the  $572. — ^A  verdict  was  given  for 
defendant,  under  the  direction  of  the  judge, 
and  leave  reserved  to  plaintiff  to  move  for  a 
verdict  in  his  favour  for  nominal  damages,  the 
purchase  money  having  in  the  meantime  been 
paid  to  W.  On  plaintiff  moving  for  leave  the 
Supreme  Gourt  set  aside  the  verdict,  and  en- 
tered verdict  for  the  plaintiff.  Held,  revers- 
ing the  judgment  appealed  from  (19  N.  B. 
Rep.  22),  Strong,  J.,  dissenting,  that  the 
memorandum  did  not  constitute  a  new  con- 
tract between  plaintiff  and  defendant  to  pay 
the  purchase  money  to  plaintiff,  who  w^as 
merely  the  agent  of  W.,  and  therefore  the 
verdict  for  defendant  should  stand. — Per 
Strong,  J.  That  the  writing  did  constitute 
a  new  agreement  between  the  parties,  but 
that  if  A.  was  merely  an  agent  of  W.  in  the 
transaction,  he  could  still  sue,  as  his  principal 
had  not  interfered.  Appeal  allowed  with 
costs.  Fawcett  v.  Anderson,  Cass.  Dig.  (2 
ed.)   8. 

7.  Contract  for  towage — Quantum  meruit.^ 
— Steamships  brought  by  defendant  from  Glas- 
gow to  run  on  the  Upper  Lakes,  having  to  be 
cut  in  two  to  be  taken  through  the  St.  Law- 
rence Ganals,  an  arrangement  was  made  by 

B.  (the  person  who  was  to  manage  the  ves- 
sels) with  the  D.  S.  &  W.  Ck).,  that  this  com- 
pany should  furnish  tugs  at  specified  rates  per 
hour.  The  terms  were  contained  in  a  letter 
in  which,  after  specifying  the  rates  per  hour 
for  the  tugs,  and  when  the  time  was  to  begin, 
it  is  stated  as  follows :  "  The  company  to  fur- 
nish the  main  towing  hauser  free  of  charge 
and  to  send  Capt.  D.  to  superintend  the  tow- 
ing and  transportation  of  the  vessels,  and  to 
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use  his  best  endeavours  to  successfully  cfom- 
plete  the  same,  but  in  case  you  should  require 
his  services  before  the  ordering  of  our  boats 
or  after  their  discharge,  then  this  company  to 
charge  ten  dollars  per  day  for  such  extra  ser- 
vices rendered  by  him."  Nothing  stated  as  to 
the  place  from  or  to  which  the  vessels  were  to 
be  taken.  At  that  time  it  had  not  been  de- 
finitely settled  where  the  vessels  should  be  re- 
fitted. Eventually  it  was  decided  to  join  the 
two  parts  of  the  vessels  at  Buffalo,  and  fix 
them  up  at  Port  Colborne.  The  two  parts  of 
the  *'  Athabasca "  left  Montreal  m  tow 
of  tugs  furnished  by  the  D.  S.  &  W. 
Co.  in  charge  of  Captain  D.  After  pass- 
ing the  St.  Lawrence  Canals  the  two  pieces 
were  fastened  together  at  Prescott,  and 
when  they  got  to  Kingston  they  were  ref  astened 
more  securely  and  started  for  Port  Dalhousie. 
On  arriving  off  Port  Dalhousie,  Capt  D.  ar- 
ranged with  the  owners  of  the  tug  "  Bennett," 
the  owners  of  the  tug  **  Aikens."  and  the  cap- 
tain of  the  tug  "Augusta,"  that  these  tugs 
should  tow  the  two  sections  of  the  **  Atha- 
basca "  from  Port  Dalhousie  to  Port  Colborne, 
and  should  be  paid  at  the  rate  of  $4  per  hour 
when  running,  and  $3  an  hour  when  lying  still. 
The  •*  Athabasca  "  was  taken  to  Port  Colborne 
by  these  three  tugs  accordingly.  Defendants  re- 
fused to  pay  the  owners  of  the  tugs  for  these 
services,  and  proceedings  were  taken  in  the 
Maritime  Court  for  Ontario  against  the  ship. 
Defendants  shewed  that  before  D.  made  the 
bargain,  B.,  the  general  manager  of  the  de- 
fendants' vessels,  had  entered  into  an  agree- 
ment  with  Cloy,  to  take  one  or  more  of  the 
vessels  (at  B.'s  option)  through  the  canal  at 
a  price  much  less  than  that  agreed  to  be  paid 
by  D.,  and  contended  that  D.  had  no  authority 
to  make  any  contract  for  the  towing  of  the 
vessels  through  the  canal,  and  that  before  the 
plaintiffs  did  anything  under  the  contract  they 
had  notice  of  this  and  also  of  the  bargain  with 
Cloy  from  B.,  and  were  forbidden  to  take  the 
vessel  through  the  canal,  and  also  that  at  the 
tune  plaintiffs  made  the  agreement  with  D. 
they  were  aware  that  an  arrangement  had 
been  made  with  Cloy,  of  which  D.  was  ignor- 
ant, and  that  in  contracting  with  D.  under  the 
circumstances  they  were  guilty  of  a  fraud. — 
The  judgment  was  in  favour  of  the  owners  of 
the  tugs  for  the  amounts  claimed,  holding  that 
D.  had  authority  to 'make  the  contract  with 
plaintiffs,  that  the  amounts  claimed  were  rea- 
sonable, and  that  defendants  had  the  benefit  of 
the  work  done,  and  should  pay  therefor. — The 
Supreme  Court  of  Canada  amrmed  the  judg- 
ment appealed  from,  Henry  and  Taschereau, 
JJ.,  dissenting,  on  the  ground  that  the  au- 
thority of  D.  to  make  the  contract  was  not  es- 
tablished. Canadian  Facific  Railway  Co.  v. 
Neelon;  Canadian  Pacific  Railway  Co.  v. 
HelliweU:  ''The  Athabasca"  Cass.  Dig.  (2 
ed.)  522. 

8.  Sale  of  goods  —  Sale  through  brokers — 
Agency — Acquiescence.l — If  parties  In  Canada 
contract  to  purchase  goods  in  New  York 
through  brokers,  first  by  telegram  and  letters, 
and  completed  by  exchange  of  bought  and  sold 
notes  signed  by  the  brokers,  the  latter  may  be 
regarded  as  agents  of  the  purchasers  in  Can- 
ada; but  if  not,  if  the  purchasers  make  no 
objection  to  the  form  of  the  contract  or  to 
want  of  authority  in  the  brokers,  and  after 
the  goods  arrive  refuse  to  accept  them  on 
other  grounds,  they  will  be  held  to  have  rati- 
fied the  contract  (20  Ont.  App.  R.  673,  af- 
firmed.) Trent  Valley  Woollen  Mfg.  Co.  v. 
Oelrichs,  zxiii.,  682. 


9.  Vendor  and  purchaser  —  Sale  of  land — 
Authority  to  agent  —  Price  of  sale.]  —  M., 
owner  of  an  undivided  three-quartei^  interest 
in  land  at  Sault  Ste.  Marie,  telegraphed  to  her 
solicitor  at  that  place,  "  Sell  if  possible,  writ- 
ing particulars ;  will  give  you  good  commis- 
sion." C.  agreed  to  purchase  it  for  $000  and 
the  solicitor  telegraphed  M.  "  Will  you  sell 
three-quarter  interest  sixty-seven  acre  parcel, 
Korah,  for  six  hundred,  half  cash,  balance 
year?  Wire  stating  commission."  M.  replied, 
''Will  accept  offer  suggested.  Am  writing 
particulars ;  await  my  letter."  The  same  day 
she  wrote  the  solicitor,  "Telegram  received. 
I  will  accept  $600,  $300  cash  and  $300  with 
interest  at  one  year.  This  payment  I  may  say 
must  be  a  marked  cheque  at  par  for  $300, 
minus  your  commission  $15,  and  balance  $300 
secured."  The  property  was  incumbered  to 
the  extent  of  over  $300  and  the  solicitor  de- 
ducted this  amount  from  the  purchase  money 
and  sent  M.  the  balance  which  she  refused  to 
accept.  He  also  took  a  conveyance  to  himself 
from  the  former  owner  paying  off  the  mort- 
gage held  by  the  latter.  In  an  action  against 
M.  for  specific  performance  of  the  contract  to 
sell ;  Held,  affirming  the  judgment  of  the  Court 
of  Appeal,  that  the  only  authority  the  soli- 
citor had  from  M.  was  to  sell  her  interest  for 
$585  net  and  the  attempted  sale  for  a  less 
sum  was  of  no  effect.  Held,  further,  thatv  the 
conveyance  to  the  solicitor  by  the  former 
owner  was  for  M.'s  benefit  alone.  Clergue  v. 
Murray,  xxxii.,  450. 

10.  Carrier^s  contract  —  Shipping  receipt — 
Limitation  of  liability — Damages — Negligence 
— Connecting  lines  —  Wrongful  conversion — 
Sale  of  goods  for  non-payment  of  freight — Prin- 
cipal and  agent — Varying  terms  of  contract.} 
— A  shipping  receipt  with  conditions  relieving 
the  carrier  from  liability  for  loss  or  damages 
arising  out  of  "  the  safe-keeping  and  carriage 
of  the  goods,"  even  though  caused  by  the 
negligence,  carelessness  or  want  of  skill  of  the 
officers,  servants  or  workmen  of  the-  Carrier, 
without  his  fault  or  privity,  and  restricting 
claims  to  the  cash  value  of  the  goods  at  the 
port  of  shipment,  agreed  for  the  carriage  by 
the  defendants'  and  other  connecting  lines  of 
transportation  and  made  the  freight  payable 
on  delivery  of  the  goods  at  the  point  of  des- 
tination. The  defendants  had  previously  made 
a  special  contract  with  the  plaintiff,  but  de- 
livered the  receipt  to  his  agent  at  the  point 
of  shipment  with  a  variation  of  the  special 
terms  made  with  him  in  respect  to  all  ship- 
ments to  him  as  consignee  during  the  season 
of  1899,  the  variation  being  shewn  by  a 
clause  stamped  across  the  receipt  of  which  the 
plaintiff  had  no  knowledge.  One  of  the  ship- 
ments was  sold  at  an  intermediate  point  on 
the  line  of  transportation  on  account  of  non- 
payment of  freight  by  one  of  the  companies  in 
control  of  a  connecting  line  to  which  the 
goods  had  been  delivered  by  the  defendants. 
Held,  that  the  plaintiff's  agent  at  the  ship- 
ping point  had  no  authority,  as  such,  to  con- 
sent to  a  variation  of  the  special  contract, 
nor  could  the  carrier  do  so  by  inserting  the 
clause  in  the  receipt  without  the  concurrence 
of  the  plaintiff ;  that  the  sale,  so  made  at  the 
intermediate  point,  amounted  to  a  w;*ongful 
conversion  of  the  goods  by  the  defendants,  and 
that  they  were  not  exempted  from  liability  in 
respect  thereof,  at  their  full  value.  Wilson 
V.  Canadian  Development  Co.,  xxxiii.,  432. 

Leave  to  anneal  refused  by  the  Privy  (Coun- 
cil, July,  1903. 
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11.  Authority  of  station  agent  —  Railways 
— Perishable  freight  —  Bill  of  lading — Con- 
dition stated  verbaUy, 

See  Cabbiebb,  15. 

12.  Commission  merchant  —  Shijment  of 
perishable  goods  —  Delivery  —  Condition  of 
prepayment  —  Loss  on  damaged  cargo  — 
Ownership, 

See  CJoNTRACT,  210. 

13.  Buying  and  selling  land  —  Stock  in 
trade — Partner  indorsing  cheques  —  Implied 
authority — Estoppel. 

See  Pabtnebship,  16. 

14.  Stock  speculations  —  Instructions  to 
broker  —  Margins  paid  —  Action, 

Bee  Bbokeb,  2. 

15.  Vendor  and  purchaser  —  Principal  and 
agent  —  Mistake  —  Contract  —  Agreement 
for  sale  of  land  —  Agent  exceeding  authority 
— Specifio  performance — Findings  of  fact. 

See  Contract,  178. 

16.  Statutory  board  of  commissioners  — 
Municipal  toaterworks  —  Contract  —  Action 
— Parties, 

See  MuNidPAi.  Oobfobations,  65. 

17.  Debtor  and  creditor  —  Payment  —  Ac- 
cord and  satisfaction  —  Mistake  —  Principal 
acting  on  agent's  report,  - 

See  MiSTAKS.  7. 

18.  Contract  under  seal  —  Undisclosed  prin- 
cipal —  Partnership  —  Amendment. 

See  Action,  107. 


3.  Liability  fob  Acts  of  Agent. 

19.  Revendication  by  trustee — Bonds  pledg- 
ed as  collateral  —  Right  of  recovery  on  per- 
formance of  condition  precedent  —  Interest  of 
plaintiff.] — B.,  as  trustee  for  H.  C.  &  Co., 
deposited  with  D.  bonds  of  the  M.  C.  &  S. 
Ry.  Co.,  as  collateral  security  for  drafts  ac- 
cepted by  B.  for  the  accommodation  of  H. 
C.  &  Co.,  to  be  availed  of  only  upon  failure  of 
the  Government  to  pay  a  subsidy  previously 
transferred  to  D.,  and  D.  agreed  that,  on  the 
subsidy  being  paid,  he  would  return  the  bonds 
to  B.  The  subsidy  was  paid  and  B.  sued  D. 
to  recover  back  the  bonds,  but  H.  C.  &  Co. 
were  not  joined  in  the  action.  Held,  that  B. 
was  not  merely  an  agent  for  H.  C.  &  Co., 
but  being  a  party  personally  liable  on  the  bills 
secured  by  the  subsidy,  and  having  complied 
with  all  the  necessary  conditions,  was,  as 
against  D.,  the  legal  owner  and  entitled  to 
recover  possession  of  the  bonds.  Drummond 
V.  Baylis,  ii.,  61 

20.  Deposits  in  bank  —  Husband  and  wife 
—  Agency  —  Payment  —  Action  —  Art.  1143 
C.  C. — Parties.] — G.  acquired  during  the  life 
of  his  first  wife,  immoveable  property,  which 
formed  part  of  the  communaut<^  between  them. 
At  his  death,  after  marriage  with  his  second 
wife,  he  was  greatly  involved.  His  widow 
accepted  sous  benefice  d'inventaire  his  uni- 
versal usufructuary  legacy  in  her  favour,  con- 
tinued in  possession  of  her  estate  as  well  as 
that  of  the  first  wife,  and  administered  them 


both,  employing  L.  G.  to  collect,  pay  debts, 
&c.  At  a  meeting  of  creditors,  of  whom  the 
bank  was  chief,  a  resolution  was  adopted 
authorizing  the  widow  to  sell  the  properties, 
with  the  advice  of  an  advocate  and  the  cashier 
of  the  bank,  and  that  the  money  should  be 
deposited  with  the  bank,  to  be  apportioned 
among  G.'s  creditors  pro  rata.  L.  G.  con- 
tinued to  collect  the  revenues  and  acted  gea- 
erally  for  the  widow  and  under  this  advice, 
and  deposited  both  the  moneys  derived  from 
the  estate  of  G.  and  those  derived  from  the 
estate  of  the  first  wife,  with  the  bank  in  an 
account  headed  '*  Succession  8.  G."  A  bal- 
ance remained  for  which  the  action  was 
brought  by  the  heirs  of  the  first  wife.  Held, 
affirming  the  judgment  appealed  from  (See 
26  L.  C.  Jur.  110),  (Ritchie,  C.J.,  and  Four- 
nier  and  Uenry,  J  J.,  contra) — That  as  be- 
tween the  heirs  of  the  first  wife  and  the 
bank  there  was  no  relation  of  creditor  and 
debtor,  fiduciary  relation,  nor  any  privity 
whatever ;  and  as  the  moneys  belonging  to  snch 
heirs  were  so  collected  by  L.  G.  as  agent  of 
the  widow  and  not  as  agent  of  the  bank,  and 
received  by  the  bank  in  good  faith,  as  applic- 
able to  the  debts  of  the  estate,  and  as  the 
representatives  of  the  widow  were  not  parties 
to  the  action,  the  plaintifts  could  not  recover. 
Qiraldi  v.   Banque  J acques-V artier,  ix.,  597. 

21.  Agent  of  bank  dealing  with  funds  con- 
trary to  instructions  —  Discounting  for  his 
own  accommodation.] — K.,  agent  of  a  bank 
and  also  a  member  of  a  business  firm,  pro- 
cured accommodation  drafts  from  a  customer 
of  the  bank  which  he  discounted  as  such 
agent,  and,  without  indorsing  them,  used  the 

Proceeds,  in  violation  of  his  instructions,  in  the 
usiness  of  his  firm.  The  firm  having  be- 
come insolvent  the  question  arose  whether 
these  drafts  constituted  a  debt  due  from  the 
estate  to  the  bank,  or  whether  the  bank  could 
repudiate  the  act  of  its  agent  and  claim  the 
whole  amount  from  the  solvent  acceptors. 
Held  affirming  the  judgment  appealed  from 
(22  N.  S.  Rep.  200),  Gwynne,  J.,  dissenting, 
that  the  drafts  were  debts  due  and  owing 
from  the  insolvents  to  the  bank.  Held,  per 
Strong  and  Patterson.  JJ.,  that  the  agent  be- 
ing bound  to  account  to  the  bank  for  the 
funds  placed  at  his  disposal  he  became  a 
debtor  to  the  bank,  on  his  authority  being  re- 
voked, for  the  amount  of  these  drafts  as  money 
for  which  he  had  failed  to  account.  Mer- 
chants Bank  of  Halifax  v.  W hidden,  xix.,  53. 

22.  Acts  of  agency  —  Issue  of  policy  of  in- 
surance— Evidence.] — A  policy  of  marine  in- 
surance was  signed  by  R.  as  the  company's 
agent :  he  issued  and  countersigned  it  as  agent, 
received  the  premium  and  acted  throughout  as 
such  agent  and  was  so  recognised  by  the  pre- 
sident of  the  company.  Held,  affirming  the 
judgment  appealed  from  (23  N.  B.  Rep.  105). 
that  this  was  sufficient  primd  fade  evidence 
on  which  a  jury  might  find  that  R.  was  agent 
of  the  company.  Providence  Washington 
Ins.  Co,  V.  Chapman,  Csm.  Dig.  (2  ed.)  386. 

23.  Assignment  of  debt  —  Confidential  re- 
lations— Knowledge  of  book-keeper.} — ^A  con- 
tractor being  in  difficulties,  his  sureties  took, 
an  assignment  of  the  contract  and  assumed 
financial  Control  of  the  business  which  was 
carried  on  as  usual,  the  only  accounts  there- 
of being  kept  by  the  contractor's  book-keeper 
through  whom  the  disbursement  of  all  moneys 
was  made  and  who  appeared  from  the  evi- 
dence to  have  been  acting  in  the  most  confi- 
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dential  relations  with  the  sureties,  at  least  in 
so  far  as  concerned  the  carrying  on  of  that 
contract.  Held,  that  under  the  circumstances, 
the  book-keeper  must  be  regarded  as  the  ag^t 
of  the  sureties  in  respect  of  the  contract  in 
question  and  that  consequently  they  were 
bound  by  his  knowledge  of  an  assignment  and 
admission  of  a  debt  accruing  due  to  a  sub- 
contractor. ScouUar  v.  McCoU,  24th  March, 
1896. 

24.  Trustees  and  administrators  —  Fraudu- 
lent conversion  —  Past  due  bonds  —  Negoti- 
able security  —  Debentures  transferable  by 
delivery  —  Equities  of  previous  holders  — 
Art.  2i87  G,  C— Estoppel  —  Brokers  and, 
factors  —  Fledge  —  Implied  notice  —  Duty 
of  inquiry  —  Innocent  holder  for  value  — 
Arts,  mi,  im.  ^^02  C.  C.]-— Quebec  Turn- 
pike Trust  bonds  (issued  under  special  Acts 
and  Ordinances,  see  R.  S.  Q.  Supp.  p.  505), 
are  payable  to  bearer  and  transferable  by  de- 
livery. Certain  of  these  bonds  belonging  to 
the  estate  of  D.  D.  Y.,  deceased,  had  been 
exhibits  and  marked  as  such  in  a  case  in  court, 
and  were  afterwards  lost  and  advertised  for  in 
a  newspaper.  About  ten  years  afterwards  W., 
the  administrator  of  the  estate,  had  the  bonds 
in  his  possession  as  such,  and  pledged  them  to 
a  broker  for  advances  on  his  own  account,  the 
bonds  then  being  long  past  due,  but  payment 
being  provided  for  under  statutes.  Held,  af- 
firming the  judgment  appealed  from  (Q.  R. 
3  Q.  B.  539),  Fournier  and  Taschereau,  J  J., 
dissenting,  that  neither  the  advertisement  nor 
the  marks  upon  the  bonds,  nor  the  broker's 
knowledge  of  the  agent's  insolvency,  were  no- 
tice to  pledgee  of  defects  in  the  pledgor's  title ; 
and  that  the  owners  of  the  bonds,  having  by 
their  act  enabled  their  agent  to  transfer  them 
by  delivery,  were  estopped  from  asserting  their 
title  to  the  detriment  of  a  bon&  fide  holder. 
Young  v.  MacNider,  xxv.,  272. 

25.  Agent* s  authority  —  Representation  by 
agent  —  Advantage  to  other  than  principal  — 
Knowledge  of  agent  —  Constructive  notice.] — 
Where  an  agent  does  an  act  outside  of  the  ap- 
parent scope  of  his  authority,  and  makes  a 
representation  to  the  person  with  whom  he 
acfts  to  advance  the  private  ends  of  himself 
or  some  one  else  other  than  his  principal,  such 
representation  cannot  be  called  that  of  the 
principal. — In  such  a  case  it  is  immaterial 
whether  or  not  the  person  to  whom  the  rep- 
resentation was  made  believed  the  agent  had 
authority  to  make  it. — The  local  manager  of 
a  bank  having  received  a  draft  to  be  accepted, 
induced  the  drawee  to  accept  by  represent- 
ing that  certain  goods  of  his  own  were  held 
by  the  bank  as  security  for  the  drafts. — In 
an  action  on  the  draft  against  the  acceptor, 
Held,  that  the  bank  was  not  bound  by  such 
representations;  that  by  taking  the  benefit  of 
the  acceptance  it  could  not  be  said  to  adopt 
what  the  manager  said  in  procuring  it  which 
would  burden  it  with  responsibility  instead  of 
conferring  a  benefit;  and  that  the  knowledge 
of  the  manager  with  which  the  bank  would  be 
affected  should  be  confined  to  knowledge  of 
what  was  material  to  the  transaction  and  the 
duty  of  the  manager  to  make  known  to  the 
bank.  Judgment  appealed  from  (33  N.  B. 
Bep.  412)  affirmed.  Richards  v.  Bank  of 
Nova  Scotia,  xxvi.,  381. 

See  No.  34,  infra, 

26.  Fire  insurance — Conditions  in  policy — 
Breach— Waiver — Recognition  of  existing  risk 
after  breach — Authority  of  agent."] — A  policy 

8.  c.  D. — 37 


of  fire  insurance  on  a  factory  and  machinery 
contained  a  condition  making  it  void  if  the  said 
property  were  sold  or  conveyed  or  the  interest 
of  the  parties  therein  changed.  Held,  afiirm- 
ing  the  decision  appealed  from,  that  by  a 
chattel  mortgage  given  by  the  assured  on  said 
property  his  interest  therein  was  changed  and 
the  policy  forfeited  under  said  condition. 
Held,  further,  that  an  agent  with  powers  limit- 
ed to  receiving  and  forwarding  applications  for 
insurance  had  no  authority  to  waive  a  for- 
feiture caused  by  such  breach.  Torrop  v.  /m- 
perioi  Fire  Ins.  Co.,  xxvi.,  585. 

27.  Accident  insurance — Renewal  of  policy 
— Payment  of  premium — Promissory  note — In- 
structions to  agent — Agenfs  authority — Find- 
ing of  jury.] — ^A  policy  issued  by  the  insur- 
ance company  in  favour  of  P.,  contained  a 
provision  that  it  might  be  renewed  from  year 
to  year  on  payment  of  annual  premium.  One 
condition  was  that  it  was  not  to  take  effect 
unless  the  premium  was  paid  prior  to  any  acci- 
dent on  account  of  which  a  claim  should  be 
made,  and  another  that  a  renewal  receipt,  to 
be  valid,  must  be  printed  in  office  form,  signed 
by  the  managing  director,  and  countersigned 
by  the  agent.  P.  was  killed;  by  accident.  Pay- 
ment was  refused  on  the  ground  that  the  policy 
had  expired  and  not  been  renewed.  It  was 
shewn  that  the  local  agent  of  the  company  had 
requested  P.  to  renew  and  had  received  from 
him  a  promissory  note  for  $15  (premium  being 
$16),  which  the  father  of  assured  swore  the 
agent  agreed  to  take  for  balance  of  premium 
after  being  paid  the  remainder  in  cash.  He 
also  swore  that  the  agent  gave  P.  a  paper  pur- 
porting to  be  a  receipt  and  gave  secondary 
evidence  of  its  contents.  The  agent's  evidence 
was  that  while  the  note  was  taken  for  a  por- 
tion of  the  premium  it  was  agreed  between  him 
and  P.,  that  there  was  to  be  no  insurance  un- 
til it  was  paid,  and  that  he  gave  no  renewal 
receipt  and  was  paid  no  cash.  Some  four  years 
before  this  the  agent  and  all  agents  of  the 
company  had  received  instructions  from  the 
head  office  not  to  take  notes  for  premiums  as 
had  been  the  practice  theretofore.  The  note 
was  never  paid  but  remained  in  possession  of 
the  agent,  the  company  knowing  nothing  of  it. 
The  jury  gave  no  general  verdict,  but  found  in 
answer  to  questions  that  a  sum  was  paid  in 
cash  and  the  note  given  and  accepted  as  pay- 
ment of  the  balance  of  premium,  and  that  the 
paper  given  to  P.  by  the  a|:ent,  as  sworn  to 
by  P.'s  father,  was  the  ordmary  renewal  re- 
ceipt of  the  company.  Upon  these  findings 
judgment  was  entered  against  the  company. 
Held,  affirming  the  judgment  appealed  from 
(29  N.  S.  Rep.  124,  551),  Gwynne,  .!.,  dis- 
senting, that  the  fair  conclusion  from  the 
evidence  was,  that  as  the  agent  had  been  em- 
ployed to  complete  the  contract  and  had  been 
entrusted  with  the  renewal  receipt,  P.  might 
fairly  expect  that  he  was  authorized  to  take 
a  premium  note,  having  no  knowledge  of  any 
limitation  of  his  authority,  and  the  policy  not 
forbidding  it;  and  that  notwithstanding  there 
was  no  general  verdict,  and  the  specific  ques- 
tion had  not  been  passed  upon  by  the  jury, 
such  inference  could  be  drawn  by  the  court 
according  to  the  practice  in  Nova  Scotia. 
Held,  further,  that  there  was  evidence  upon 
which  reasonable  men  might  find  as  the  jury 
did;  that  an  inference  might  fairly  be  drawn 
from  the  facts  that  the  transaction  amounted 
to  payment  of  the  premium  and  it  was  to  be 
assumed  that  the  act  was  within  the  scope 
of  the  agent's  employment;  the  fact  that  the 
agent  was  disobeying  instructions  did  not  pre- 
vent  the  inference   though   it  might  be  con- 
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sidered  in  determining  whether  or  not  such  in- 
ference should  be  drawn ;  and  thut  a  new  trial 
■should  not  be  granted  to  enable  the  company 
to  corroborate  the  testimony  of  the  agent  that 
lie  had  no  renewal  receipt  in  his  possession 
•except  one  produced  at  the  trial,  as  the  com- 
pany might  have  supposed  that  the  plaintiff 
would  seek  to  shew  that  such  receipt  had  been 
obtained  and  were  not  taken  by  surprise. 
Manufacturers  Aooident  Ins.  Co,  y.  Pudsey, 
xxvii.,  374. 

28.  Fire  insurance  —  Condition  in  policy — 
Time  limit  for  submitting  particulars  of  loss 
— Condition  precedent — Waiver — Authority  of 
agent. '\ — A  person  not  an  officer  of  an  insur- 
ance company,  appointed  to  investigate  the 
loss  and  report  thereon  to  the  company,  is  not 
an  agent  having  authoritv  to  waive  compli- 
ance with  conditions  precedent  to  liability,  and 
if  he  has  such  authority  he  can  not,  after  the 
fifteen  days  for  delivery  of  proofs  have  expired, 
extend  the  time  without  express  authority 
from  his  principal — Judgment  appealed  from 
(31  N.  S.  Rep.  348)  reversed.  Atlas  Ass.  Co. 
V.  Brotonell,  xxix.,  537. 

See  No.  29,  infra. 

29.  Fire  insurance  —  Construction  of  von- 
tract  —  **  Until "  —  Condition  precedent  — 
Waiver  —  Estoppel  —  Authority  of  agent."] — 
Neither  the  local  agent  for  soliciting  risks  nor 
an  adjuster  sent  for  the  purpose  m  investi- 
gating the  loss  under  a  policy  of  fire  insur- 
ance, has  authority  to  waive  compliance  with 
conditions  precedent  to  the  insurer's  liability  or 
to  extend  the  time  thereby  limited  for  their 
fulfilment,  and  as  the  policy  in  question 
specially  required  it,  there  could  be  no  waiver 
unless  by  indorsement  in  writing  upon  the 
policy  signed  as  therein  specified.  Atkts 
Assurance  Co.  v.  Broionell  (29  Can.  S.  C.  R. 
537)  followed.^Tudgment  appealed  from  (31 
N.  S.  Rep.  337)  reversed.  Oommeroial  Union 
Ass.  Co.  V.  Margeson,  xxix.,  601. 

See  No.  28.  ante. 

30.  Partnership — Mandate — Factor — Pledge 
— Lien — Notice — Right  of  dction-Intervention 
^Res  judicata— Arts.  1739,  1740,  1742,  1975 
C.  C.I — ^A  partner  entrusted  with  possession  of 
goods  of  his  firm  for  the  purpose  of  sale  may, 
either  as  partner  in  the  business  or  as  a  factor 
for  the  firm,  pledge  them  for  advances  made 
to  him  personally  and  the  lien  of  the  pledgee 
will  remain  as  valid  as  if  the  security  had  been 
given  by  the  absolute  owner  of  the  goods,  not- 
withstanding notice  that  the  contract  was  with 
an  agent  only.    Dingwall  v.  McBean,  xxx.,  441. 

31.  Life  insurance — Agency — Art.  610  C.  C. 
— Unworthy  heneficiary — Murder  of  assured — 
Exclusion  from  succession.]  —  The  action  to 
cancel  policies  was  against  the  representatives 
of  a  deceased  policy  holder  who  was  murdered 
by  his  wife  and  her  lover,  who  were  executed 
for  the  murder.  Deceased  left  all  his  prop- 
erty to  his  wife,  and  had  no  issue  surviving. 
The  widow  was  judicially  deprived  of  all  rights 
as  beneficiary  under  the  policy  and  the  will, 
as  unworthy  of  succession.  The  company 
charged  the  remaining  beneficiaries  with  en- 
deavouring to  take  advantage  of  fraud  and  the 
felony.  The  judgment  appealed  from  held  that 
as  there  was  no  evidence  that,  at  the  date  of 
the  policies,  assured  was  aware  of  the  evil 
intentions  of  his  wife,  nor  that  she  was  acting 
as  agent  in  effecting  the  assurances,  the  fact 
that  she  might  then  have  had  such  intentions 


and  subsequently  murdered  her  husband  'woald 
not  have  the  effect  of  discharging  the  insura- 
from  liability  under  the  policies  towards  tbe 
legal  representatives  of  the  assured.  The  judg- 
ment appealed  from  (Q.  R.  9  Q.  B.  499)  was 
affirmed  by  the  Supreme  Court  of  Coinada. 
Tfhe  Standard  Life  Assurance  Compamff  y. 
Trudeau,  et  al.,  xxxi.,  376. 

32.  Promoters  of  company — Agent  to  moKrit 
subscriptions — False  representations  —  Ratifi- 
cation— Benefit.]  —  Promoters  of  a  conxpany 
employed  an  agent  to  solicit  subscriptions  for 
stock  and  W.  was  induced  to  sutecribe  om 
false  representations  by  the  agent  of  the  num- 
ber of  shares  alreadv  taken  up.  In  an  action 
by  W.  to  recover  the  amount  of  his  subscrip- 
tion from  the  promoters;  Heid,  affirminf^  the 
judgment  of  the  Court  of  Appeal  (2  Ont.  L..  R. 
261)  that  the  latter,  having  benefited  by  the 
sum  paid  by  W.,  were  liable  to  re-pay  it, 
though  they  did  not  authorize  and  had  no 
knowledge  of  the  false  representations  of  their 
agent.  Held,  per  Strong,  C.J..  that  neither 
express  authority  to  make  the  representations 
nor  subsequent  ratification  or  participation  in 
benefit  were  necessary  to  make  the  promoters 
liable ;  the  rule  of  respondeat  superior  applies 
as  in  other  cases  of  agency.  MUbum  v,  Wil- 
son, xxxi.,  481. 

33.  Contract  —  Lew  loci — Lew  fori  —  Intmr- 
ance  agent — Payment  of  premium  —  Interim 
receipt — Repudiation  of  acts  of  sub-agent.] — 
The  appointment  of  a  local  agent  of  a  fire  in- 
surance company  is  one  in  the  nature  of  de- 
lectus persons,  and  he  cannot  delegate  his 
authority  nor  bind  his  principal  through  the 
medium  of  a  sub-agent.  Summers  v.  The  Com- 
mercial Union  Assurance  Company  (6  Can.  S. 
C.  R.  19)  followed.— The  local  agent  of  a 
fire  insurance  company  was  authorised  to  effect 
interim  insurances  by  issuing  receipts  coanter- 
signed  by  him  on  the  Daymen t  of  the  premiums 
in  cash.  He  employed  a  canvasser  to  solicit  in- 
surances, who  pretended  to  effect  an  insur- 
ance on  behalf  of  the  company  by  issninip  an 
interim  receipt  which  he  countersigned  as  agent 
for  the  company,  taking  a  promissory  note 
payable  in  three  months  to  his  own  order  for 
the  amount  of  the  premium.  Held,  that  the 
canvasser  could  not  bind  the  company  by  a 
contract  on  the  terms  he  assumed  to  make,  as 
the  agent  himself  had  no  such  authority- 
Held,  further,  that  even  if  the  agent  might  be 
said  to  have  power  to  appoint  a  sub-agent  for 
the  purpose  of  soliciting  insurance,  the  em- 
ployment of  the  canvasser  for  that  purpose  did 
not  confer  authority  to  conclude  contracts,  to 
sign  interim  receipts,  nor  to  receive  premiums 
for  insurance.  Canadian  Fire  Insurance  Vo. 
V.  Robinson,  xxxi.,  488. 

See  No.  3,  ante. 

34.  Banking — BUls  and  notes  —  Conditional 
indorsement — Principal  and  agent — Knotrlcdgr 
by  agent — Constructive  notice  —  Deceit.]  —  A 
promissory  note  indorsed  on  the  express  under- 
standing that  it  should  only  be  available  upon 
the  happening  of  a  certain  condition  is  not 
binding  upon  the  indorser  where  the  condition 
has  not  been  fulfilled.  Pym  v.  Campbell  ((i  E. 
&  B.  370)  followed. — The  principal  is  affected 
by  notice  to  the  agent  unless  it  appears  that 
the  agent  was  actually  implicated  in  a  fraud 
upon  the  principal,  and  it  is  not  sufficient  for 
the  holder  to  shew  that  the  agent  had  an  in- 
terest in  deceiving  his  principal.  Kettleu^l  v. 
Watson  (21  Ch.  D.  685).  and  Richards  v.  The 
Bank  of  Nova  Scotia  (26  Can.  S.  C  R.  381). 
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referred  to.    Commercial  Bank  of  Windsor  v. 
Morriaon,  zzxii.,  08. 

See  No.  25,  ante. 

35.  Principal  and  agent — Police  constable — 
Negligent  performance  of  dutu-^LiahUitif  of 
municipal  corporation.] — A  jpolice  officer  is 
not  the  agent  of  the  municipal  corporation 
which  appoints  him  to  the  position  and,  if  he 
is  negligent  in  performing  his  duty  as  a  guar- 
dian of  the  public  peace,  the  corporation  is  not 
responsible.  Judgment  appealed  from  (35  N. 
B.  Rep.  206)  affirmed.  McCleave  v.  City  of 
Moncton^  zzxii.,  106. 

36.  8ale  of  goods  of  principal  by  agent  in 
his  own  name — Contra  account  against  agent 
— Right  of  set-off  in  action  by  principal. 

See  Set-off,  1. 

37.  Sale  by  agent  —  Simulated  purchase — 
Fraudulent  conveyance — Laches. 

iSfee  Trusts,  1. 

38.  RaUtoay — Construction  of  Parkdale  sub- 
toays — Injury  to  property — Liability  for  mis- 
feasance. 

See  TOBT,  2. 

30.  Testamentary   executor — Mandate — Fit- 
ness of  agent — Misappropriation — Negligence. 
See  Trusts,   0. 

40.  Application  for  insurance  —  Plan  made 
by  canvasser  —  Misdescription  —  Authority  to 
bind  insured. 

See  Insurance,  Fire,  77. 

41.  Application  for  insurance  —  Representa- 
tions— Concealment — Authority  of  ship's  hus- 
band. 

See  Insurance,  Marine.  40. 

42.  Assignment  in  trust  for  creditors  — 
Power  of  attorney  by  trustee — Authority  of 
attorney  to  use  principalis  name  —  Sale  of 
goods — Credit. 

See  Debtor  and  Creditor,  46. 

43.  Agent  of  creditor — False  representation 
as  to  agency^— Obtaining  payment  from  debtor 
— Ratification — Fraud. 

See  Debtor  and  Creditor,  17. 

44.  Debtor  and  creditor  —  Composition  and 
discharge — Acquiescence — New  arrangement  of 
terms  of  settlement — Waiver  of  time  clause — 
Principal  and  agent  —  Deed  of  discharge  — 
Notice  of  withdrawal  from  agreement — Fraud- 
ulent preferences. 

See  Composition  and  Discharge. 

45.  Streets  commissioners — Municipal  drain 
— Trespass — Verdict, 

See  Municipal  Corporation,  05. 

46.  Negligence — Personal  injuries  —  Drains 
and  sewers  —  Liability  of  municipality  — 
Officers  and  employees  of  municipal  corporor 
tion^59  Vict.  c.  55.  s.  26,  s.-s.  18  {Que.) 

See  Municipal  Corporation,  67. 

47.  Waiver  of  written  condition — Policy  of 
fire  insurance — Proofs  of  loss — Waiver — Acts 
of  officials. 

See  INSXTRANCB.   Fire,  2. 


4.  liiABiLiTT  OF  Agent  to  Third  Parties. 

48.  Broker — Stock  exchange  custom  —  Sale 
of  shares — Marginal  transfer  —  Undisclosed 
principal — Acceptance  -:-  "Settlement" — Obli- 
gation of  purchaser — Construction  of  contract 
— "  The  Bank  Act,''  R.  S.  0.  c.  120,  ss.  70-77 
—  Liability  of  shareholder  —  **  Stock  job- 
bing."]— ^The  defendant,  a  broker  doing  busi- 
ness on  the  Toronto  Stock  Exchange,  bought 
from  C,  another  broker,  certain  bank  shares 
that  had  been  sold  and  transferred  to  C.  by 
the  plaintiff.  At  the  time  of  the  sale  C. 
was  not  aware  that  the  defendant  was  acting 
for  an  undisclosed  principal  and  the  name  of  a 
principal  was  not  disclosed  within  the  time 
limited  for  "  settlement "  of  transactions  by 
the  custom  of  the  exchange.  The  transferee's 
name  was  left  blank  in  the  transfer  book  in 
the  bank,  but  it  was  noted  in  the  margin  that 
the  shares  were  subject  to  the  order  of  the  de- 
fendant who.  three  days  after  settlement  was 
due,  according  to  the  custom  of  the  exchange, 
made  a  further  marginal  memorandum  that  the 
shares  were  subject  to  the  order  of  H.  The 
affairs  of  the  bank  were  placed  in  liquidation 
within  a  month  after  these  transactions  and 
the  plaintiff's  name  being  put  upon  the  list  of 
contributories,  he  was  obliged  to  pay  double 
liability  upon  the  shares  so  transferred  under 
the  provisions  of  "  The  Bank  Act,"  for  which 
he  afterwards  recovered  judgment  against  C. 
and  then,  taking  an  assignment  of  0.'s  right  of 
indemnity  against  the  defendant,  instituted 
the  present  action.  Held,  reversing  the  judg- 
ment appealed  from  (24  Out.  App.  R.  502), 
that  as  the  defendant  had  not  disclosed  the 
name  of  any  principal  within  the  time  limited 
for  settlement  by  the  custom  of  the  exchange 
and  the  shares  had  been  placed  at  his  order 
and  disposition  by  the  seller,  he  became  legal 
owner  thereof,  without  the  necessity  of  any 
formal  acceptance  upon  the  transfer  books  and 
that  he  was  obliged  to  indemnify  the  seller 
against  all  consequences  in  respect  of  the 
ownership  of  the  shares,  and  the  double  lia- 
bility imposed  under  the  provisions  of  "The 
Bank  Act."    Boultbee  v.  Gzowski,  xxix.,  54. 


5.  Rights  a.nd  Liabilities  between  Prin- 
cipal AND  Agent. 

40.  Negligence  of  agent — Lending  money  for 
principal  —  Financial  brokers  —  Liability  for 
loss  —  Measure  of  damages.]  —  Financial 
brokers  who  invest  money  for  a  client  are  his 
agents  in  the  transaction  if  they  profess  to  be 
acting  for  him  and  in  his  interest,  though 
their  remuneration  may  come  from  the  bor- 
rower.— An  agent  who  invests  money  for  his 
principal  without  taking  proper  precautions  as 
to  the  sufficiency  of  the  security  is  guilty  of 
negligence,  and  if  the  value  of  the  security 
proves  less  than  the  amount  invested  he  is 
liable  to  bis  principal  for  the  loss  occasioned 
thereby. — The  measure  of  damages  in  such  a 
case  is  not  the  amount  loaned  with  interest, 
but  the  difference  between  that  amount  and 
the  actual  value  of  the  land, — Judgment  ap- 
pealed from  varied,  Taschereau  and  Gwynne, 
JJ.,  dissenting.  Lowcnburg,  Han-is  d  Com- 
pany V.  Wolley,  XXV.,  51. 

50.  Principal  and  agent — Master  and  ser- 
vant— Insurance  agent —  Duty — Appointment 
— Acting  for  rival  company — Divided  interests 
— Dismissal.] — To  act  as  agent  for  a  rival 
insurance  company  is  a  breach  of  an  insurance 
agent's    agreement    *'  to    fulfil    conscientiously 
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sidered  in  determining  whether  or  not  such  in- 
ference should  be  drawn ;  and  tbut  a  new  trial 
should  not  be  granled  to  enable  the  company 
to  corroborate  the  testimony  of  the  agent  that 
he  had  no  renewal  receipt  in  his  possession 
•except  one  produced  at  the  trial,  as  the  com- 
pany might  have  supposed  that  the  plaintiff 
would  seek  to  shew  that  such  receipt  had  been 
obtained  and  were  not  taken  by  surprise. 
Manufacturers  Accident  Ins.  Co,  v.  Pudaey, 
xxvii.,  374. 

28.  Fire  insurance  —  Condition  in  policy — 
Time  limit  for  submitting  particulars  of  loss 
— -Condition  precedent — Watver — Authority  of 
aifent.} — A  person  not  an  oflScer  of  an  insur- 
ance company,  appointed  to  investigate  the 
loss  and  report  thereon  to  the  company,  is  not 
an  agent  having  authority  to  waive  compli- 
ance with  conditions  precedent  to  liability,  and 
if  he  has  such  authority  he  can  not,  after  the 
fifteen  days  for  delivery  of  proofs  have  expired, 
extend  the  time  without  express  authority 
from  his  principal — Judgment  appealed  from 
(31  N.  S.  Rep.  348)  reversed.  Atlas  Ass,  Co, 
V.  Broionell,  xxix..  537. 

See  No.  29,  infra, 

29.  Fire  insurance  —  Construction  of  van- 
tract  —  **  Until "  —  Condition  precedent  — 
Waiver  —  Estoppel  —  Authority  of  agent."] — 
Neither  the  local  agent  for  soliciting  risks  nor 
an  adjuster  sent  for  the  purpose  m  investi- 
gating the  loss  under  a  policy  of  fire  insur- 
ance, has  authority  to  waive  compliance  with 
conditions  precedent  to  the  insurer's  liability  or 
to  extend  the  time  thereby  limited  for  their 
fulfilment,  and  as  the  policy  in  question 
specially  required  it,  there  could  be  no  waiver 
unless  by  indorsement  in  writing  upon  the 
policy  signed  as  therein  specified.  Atlas 
Assurance  Co.  v.  Brownell  (29  Can.  S.  C.  R. 
537)  followed.— Judgment  appealed  from  (31 
N.  S.  Rep.  337)  reversed.  Commercial  Union 
Ass,  Co.  V.  Margeson,  xxix.,  601. 

See  No.  28.  ante, 

30.  Partnership — Mandate — Factor — Pledge 
— Lien — Notice — Right  of  action-'Intervention 
—Res  judicatOr—Arts.  1739,  1740,  17^2,  1975 
C,  C] — ^A  partner  entrusted  with  possession  of 
goods  of  his  firm  for  the  purpose  of  sale  may, 
either  as  partner  in  the  business  or  as  a  factor 
for  the  firm,  pledge  them  for  advances  made 
to  him  personally  and  the  lien  of  the  pledgee 
will  remain  as  valid  as  if  the  security  had  been 
given  by  the  absolute  owner  of  the  goods,  not- 
withstanding notice  that  the  contract  was  with 
an  agent  only.    Dingwall  v.  McBean,  xxx.,  441. 

31.  Life  insurance — Agency — Art.  610  C.  C. 
— Unworthy  beneficiary — Murder  of  assured — 
Exclusion  from  succession.]  —  The  action  to 
cancel  policies  was  against  the  representatives 
of  a  deceased  policy  holder  who  was  murdered 
by  his  wife  and  her  lover,  who  were  executed 
for  the  murder.  Deceased  left  all  his  prop- 
erty to  his  wife,  and  had  no  issue  surviving. 
The  widow  was  judicially  deprived  of  all  rights 
as  beneficiary  under  the  policy  and  the  will, 
as  unworthy  of  succession.  ^  The  company 
charged  the  remaining  beneficiaries  with  en- 
deavouring to  take  advantage  of  fraud  and  the 
felony.  The  judgment  appealed  from  held  that 
as  there  was  no  evidence  that,  at  the  date  of 
the  policies,  assured  was  aware  of  the  evil 
intentions  of  his  wife,  nor  that  she  was  acting 
as  agent  in  effecting  the  assurances,  the  fact 
that  she  might  then  have  had  such  intentions 


and  subsequently  murdered  her  husband  would 
not  have  the  effect  of  discharging  the  insurer 
from  liability  under  the  policies  towards  the 
legal  representatives  of  the  assured.  The  judg- 
ment appealed  from  (Q.  R.  9  Q.  B.  499)  was 
afiirmed  by  the  Supreme  Court  of  Canada. 
The  Standard  Life  Assurance  Company  v. 
Trudeau,  et  al,,  xxxi.,  376. 

32.  Promoters  of  company — Agent  to  solicit 
subscriptions — False  representations  —  Ratifi- 
cation— Benefit.]  —  Promoters  of  a  company 
employed  an  agent  to  solicit  subscriptions  for 
stock  and  W.  was  induced  to  subscribe  on 
false  representations  by  the  agent  of  the  num- 
ber of  shares  already  taken  up.  In  an  action 
by  W.  to  recover  the  amount  of  his  subscrip- 
tion from  the  promoters;  Hdd,  affirming  the 
judgment  of  the  Court  of  Appeal  (2  Ont.  L.  R. 
261)  that  the  latter,  having  benefited  by  the 
sum  paid  by  W.,  were  liable  to  re-par  it, 
though  they  did  not  authorize  and  had  no 
knowledge  of  the  false  representations  of  their 
agent.  Held,  per  Strong,  C.J.,  that  neither 
express  authority  to  make  the  representations 
nor  subsequent  ratification  or  participation  in 
benefit  were  necessary  to  make  the  promoters 
liable ;  the  rule  of  respondeat  superior  applies 
as  in  other  cases  of  agency.  MUbum  v.  VVtl- 
«on,  xxxi.,  481. 

33.  Contract  —  Lew  loci — Lew  fori  —  Insur- 
ance agent — Payment  of  premium  —  Interim 
receipt — Repudiation  of  acts  of  sub-agent.] — 
The  appointment  of  a  local  agent  of  a  fire  in- 
surance company  is  one  in  the  nature  of  de- 
lectus personw,  and  he  cannot  delegate  his 
authority  nor  bind  his  principal  through  the 
medium  of  a  sub-agent.  Summers  v.  The  Com- 
mercial Union  Assurance  Company  (6  Can.  S. 
C.  R.  19)  followed.— The  local  agent  of  a 
fire  insurance  company  was  authorized  to  effect 
interim  insurances  by  issuing  receipts  counter- 
signed by  him  on  the  nayment  of  the  premiums 
in  cash.  He  employed  a  canvasser  to  solicit  in- 
surances, who  pretended  to  effect  an  insur- 
ance on  behalf  of  the  company  by  issuing  an 
interim  receipt  which  he  countersigned  as  agent 
for  the  company,  taking  a  promissory  note 
payable  in  three  months  to  his  own  order  for 
the  amount  of  the  premium.  Held,  that  the 
canvasser  could  not  bind  the  company  by  a 
contract  on  the  terms  he  assumed  to  make,  as 
the  agent  himself  had  no  such  authority. 
Held,  further,  that  even  if  the  agent  might  be 
said  to  have  power  to  appoint  a  sub-agent  for 
the  purpose  of  soliciting  insurance,  the  em- 
ployment of  the  canvasser  for  that  purpose  did 
not  confer  authority  to  conclude  contracts,  to 
sign  interim  receipts,  nor  to  receive  premiums 
for  insurance.  Canadian  Fire  Insurance  Co. 
V.  Robinson,  xxxi.,  488. 

See  No.  3,  ante. 

34.  Banking — Bills  and  notes  —  Conditional 
indorsement — Principal  and  agent — Knoiclcdge 
by  agent — Constructive  notice  —  Deceit.]  —  A 
promissory  note  indorsed  on  the  express  under- 
standing that  it  should  only  be  available  upon 
the  happening  of  a  certain  condition  is  not 
binding  upon  the  indorser  where  the  condition 
has  not  been  fulfilled.  Pym  v.  Campbell  ((>  E. 
&  B.  370)  followed.— The  principal  is  affected 
by  notice  to  the  agent  unless  it  appears  that 
the  agent  was  actually  implicated  in  a  fraud 
upon  the  principal,  and  it  is  not  sufficient  for 
the  holder  to  shew  that  the  agent  had  an  in- 
terest in  deceiving  his  principal.  Kettlewell  v. 
Watson  (21  Ch,  D.  685),  and  Richards  v.  The 
Bank  of  Nova  Scotia  (26  Can.  S.  a  R.  381), 
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referred  to.    Commercial  Bank  of  Windsor  v. 
Morrison^  zzxii.,  98. 

See  No.  25,  ante, 

35.  Principal  and  agent — Police  constable — 
Negligent  performance  of  duty-^LiahUity  of 
municipal  corporation.] — A  jpolice  officer  is 
not  the  agent  of  the  municipal  corporation 
which  appoints  him  to  the  position  and,  if  he 
is  negligent  in  performing  his  duty  as  a  guar- 
dian of  the  public  peace,  the  corporation  is  not 
responsible.  Judgment  appealed  from  (35  N. 
B.  Rep.  296)  affirmed.  McCleave  v.  City  of 
Moncton,  zxxii.,  106. 

36.  Sale  of  goods  of  principal  by  agent  in 
his  own  name — Contra  account  against  agent 
— Right  of  set-off  in  action  by  principal. 

See  Set-off,  1. 

37.  Sale  by  agent  —  Simulated  purchase — 
Fraudulent  conveyance — Laches, 

<8fee  Tbusts,  1. 

38.  RaUtoay — Construction  of  Parkdale  sub- 
ways— Injury  to  property — Liability  for  mis- 
feasance. 

See  TOBT,  2. 

39.  Testamentary  eaecutor — Mandate — Fit- 
ness of  agent — Misappropriation — Negligence. 

See  Trusts,   9. 

40.  Application  for  insurance  —  Plan  made 
by  canvasser  —  Misdescription  —  Authority  to 
bind  insured. 

See  Insurance,  Fire,  77. 

41.  Application  for  insurance  —  Representa- 
tions— Concealment — Authority  of  ship*s  hus- 
band. 

See  Insurance,  Marinb,  49. 

42.  Assignment  in  trust  for  creditors  — 
Power  of  attorney  by  trustee — Authority  of 
attorney  to  use  principalis  name  —  Sale  of 
goods — Credit, 

See  Debtor  and  Creditor,  46. 

43.  Agent  of  creditor — False  representation 
as  to  agency-^— Obtaining  payment  from  debtor 
— Ratification — Fraud. 

See  Debtor  and  Creditor,  17. 

44.  Debtor  and  creditor  —  Composition  and 
discharge — Acquiescence — New  arrangement  of 
terms  of  settlement — Waiver  of  time  clause — 
Principal  and  agent  —  Deed  of  discharge  — 
Notice  of  withdrawal  from  agreement — Fraud- 
ulent preferences. 

See  Composition  and  Discharge. 

45.  Streets  commissioners — Municipal  drain 
— Trespass — Verdict, 

See  Municipal  Corporation,  95. 

46.  Negligence — Personal  injuries  —  Drains 
and  sewers  —  Liability  of  municipality  — 
Offvcers  and  employees  of  municipal  corpora- 
tion—59  Vict.  c.  55,  s,  26.  s.-s.  18  (Que.) 

See  Municipal  Corporation,  67. 

47.  Waiver  of  written  condition — Policy  of 
fire  insurance — Proofs  of  loss — Waiver — Acts 
of  officials. 

See  Insurance,  Fire,  2. 


4.  TiTABTUTY    OF    AGENT    TO    THIRD    PARTIES. 

48.  Broker — Stock  ewchange  custom  —  Sale 
of  shares — Marginal  transfer  —  Undisclosed 
principal — Acceptance  —  "Settlement** — Obli- 
gation of  purchaser — Construction  of  contract 
— "  The  Bank  Act:*  R.  S.  C.  c,  120,  ss.  70-77 
~  Liability  of  shareholder  —  "  Stock  job- 
bing,"]— ^The  defendant,  a  broker  doing  busi- 
ness on  the  Toronto  Stock  Exchajsge.  Bought 
from  C,  another  broker,  certain  bank  shares 
that  had  been  sold  and  transferred  to  C.  by 
the  plaintiff.  At  the  time  of  the  sale  C. 
was  not  aware  that  the  defendant  was  acting 
for  an  undisclosed  principal  and  the  name  of  a 
principal  was  not  disclosed  within  the  time 
limited  for  "  settlement "  of  transactions  by 
the  custom  of  the  exchange.  The  transferee's 
name  was  left  blank  in  the  transfer  book  in 
the  bank,  but  it  was  noted  in  the  margin  that 
the  shares  were  subject  to  the  order  of  the  de- 
fendant who,  three  days  after  settlement  was 
due,  according  to  the  custom  of  the  exchange, 
made  a  further  marginal  memorandum  that  the 
shares  were  subject  to  the  order  of  H.  The 
affairs  of  the  bank  were  placed  in  liquidation 
within  a  month  after  these  transactions  and 
the  plaintiff's  name  being  put  upon  the  list  of 
contributories,  he  was  obliged  to  pay  double 
liability  upon  the  shares  so  transferred  under 
the  provisions  of  "  The  Bank  Act,"  for  which 
he  afterwards  recovered  judgment  against  C. 
and  theu,  taking  an  assignment  of  C's  ri^ht  of 
indemnity  against  the  defendant,  instituted 
the  present  action.  Held,  reversing  the  judg- 
ment appealed  from  (24  Ont.  App.  R.  502), 
that  as  the  defendant  had  not  disclosed  the 
name  of  any  principal  within  the  time  limited 
for  settlement  by  the  custom  of  the  exchange 
and  the  shares  had  been  placed  at  his  order 
and  disposition  by  the  seller,  he  became  legal 
owner  thereof,  without  the  necessity  of  any 
formal  acceptance  upon  the  transfer  books  and 
that  he  was  obliged  to  indemnify  the  seller 
against  all  consequences  in  respect  of  the 
ownership  of  the  shares,  and  the  double  lia- 
bility imposed  under  the  provisions  of  **  The 
Bank  Act."    Boultbee  v.  Gzowski,  xxix.,  54. 


5.  Rights  a.nd  Liabilities  between  Prin- 
cipal AND  Agent. 

49.  Negligence  of  agent — Lending  money  for 
principal  —  Financial  brokers  —  Liability  for 
loss  —  Measure  of  damages.]  —  Financial 
brokers  who  invest  money  for  a  client  are  his 
agents  in  the  transaction  if  they  profess  to  be 
acting  for  him  and  in  his  interest,  though 
their  remuneration  may  come  from  the  bor- 
rower.— An  agent  who  invests  money  for  his 
principal  without  taking  proper  precautions  as 
to  the  sufficiency  of  the  security  is  guilty  of 
negligence,  and  if  the  value  of  the  security 
proves  less  than  the  amount  invested  he  is 
liable  to  bis  principal  for  the  loss  occasioned 
thereby. — The  measure  of  damages  in  such  a 
case  is  not  the  amount  loaned  with  interest, 
but  the  difference  between  that  amount  and 
the  actual  value  of  the  land. — Judgment  ap- 
pealed from  varied,  Taschereau  and  Gwynne, 
JJ.,  dissenting.  Lowcnhurg.  Harris  d  Com- 
pany V.  Wolley,  XXV.,  51. 

50.  Principal  and  agent — Master  and  ser- 
vant— Insurance  agent —  Dutt/ — Appointment 
— Actinp  for  rival  company — Divided  interests 
— Dismissal.] — To  act  as  agent  for  a  rival 
insurance  company  is  a  breach  of  an  insurance 
agent's    agreement    *'  to    fulfil    conscientiously 
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all  the  duties  assigned  to  him,  and  to  act 
constantly  for  the  best  interests  of  (his  em- 
ployer)*' and  is  sufficient  justification  for  his 
dismissal. — Judgment  appealed  from  (22  Ont. 
App.  R.  408)  affirmed.  Eaatmure  v.  Canada 
Accident  Asaur,  Co.,  xxv.,  691. 

51.  Trust — Principal  and  agent — Advances 
to  agent  to  buy  goods — Trust  goods  mixed  toith 
those  of  agent — Replevin — Equitable  title,] — 
If  an  agent  is  entrusted  by  his  principal  with 
money  to  buy  goods  the  money  will  be  con- 
sidered trust  funds  in  his  hands  and  the  prin- 
cipal has  the  same  interest  in  the  goods  when 
bought  as  he  had  in  the  funds  producing  it. — 
If  the  goods  so  bought  are  mixed  with  those  of 
the  agent  the  principal  has  an  equitable  title 
to  a  quantity  to  be  taken  from  the  mass  equiva- 
lent to  the  portion  of  the  money  advanced 
which  has  been  used  in  the  purchase  as  well 
as  to  the  unexpended  balance.  Judgment  ap- 
pealed from  (23  Ont.  App.  R.  121)  affirmed. 
Carter  v.  Long  d   Bisby,  xxvi.,  430. 

52.  Sale  by  agent — Commission — Evidence.] 
— The  appellant  company  deal  in  electrical 
supplies  at  Halifax  and  have  at  times  sold 
goods  on  commission  for  the  defendant,  a  com- 
pany manufacturing  electric  machinery  in 
MoiitreaU  In  1897  appellant  telegraphed  re- 
spondent as  follows  : — "  Windsor  Electric  Sta- 
tion completely  burned.  Fully  insured.  Send 
us  quotations  for  new  plant.  Will  look  after 
your  interest."  The  reply  was  '*  — Can  fur- 
nish Windsor  180  Killowatt  Stanley  two  phase, 
complete  exciter  and  switchboard.  $4,900,  in- 
cluding commission  for  you.  Transformers, 
large  sizes.  75  cents  per  light."  .  .  .  The 
manager  of  appellant  company  went  to  Wind-^ 
sor  but  could  not  effect  a  sale  of  this  mach- 
inery. Shortly  after  a  travelling  agent  of  the 
respondent  company  came  to  Halifax  and  saw 
the  manager  and  they  worked  together  for  a 
time  trying  to  make  a  sale,  but  the  agent  fin 
ally  sold  a  smaller  plant  to  the  Windsor- Com- 
pany for  $1,800.  The  Starr  Company  claimed 
a  commission  on  this  sale  and  on  its  being  re- 
fused brought  an  action  therefor.  Meld, 
affirming  the  judgment  appealed  from  (33  N. 
S.  Rep.  156).  Gwynno.  J.,  dissenting,  that  the 
Starr  Company  was  not  employed  to  effect  the 
sale  actually  made;  that  the  Montreal  Com- 
pany offered  the  commission  only  on  the  sale 
of  the  specific  plant  mentioned  in  the  answer  to 
the  request  for  quotations ;  and  that  there  was 
no  evidence  of  any  course  of  dealing  between 
the  two  companies  which  would  entitle  the 
Starr  CJompany  to  such  commission.  Starr^ 
Son  d  Co.  V.  Royal  Electric  Co.,  xxx.,  384. 

53.  Contract  of  sale — Centre  lettre — Con- 
struction of  contract — Deed — Absolute  sale. 

See  Contract,  227. 

54.  Building  society  —  TAquidation — Admin- 
istrators and  trustees — Sales  to — Prete-nom 
—Art.  im  O.  C. 

See  Trusts,  19. 


55.  Gift — Confidential     relations - 
and  child — Public  policy. 

See  Gift,  1. 
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PRINCIPAL  AND   SURETY. 

1.  Indorser  of  note  —  Release  of  maker  — 
Reservation  of  rights — Satisfaction  of  prin- 
cipal debt  —  Release  of  debtor  —  Release  of 
surety.] — The  plaintiff  and  the  defendants  J. 


and  H.  were  creditors  of  the  other  defendant. 
The  debtor  borrowed  $600  from  the  plaintiff, 
giving  him  a  note  for  that  amount,  indorsed 
by  J.  and  H.,  the  indorsers  also  assigning  to 
the  plaintiff,  to  the  extent  of  $600,  a  chattel 
mortgage  upon  the  debtor's  property.  The 
debtor,  not  being  able  to  pay  the  claim  against 
him,  sold  out  his  business  to  a  third  party, 
who  was  accepted  by  both  creditors  as  their 
debtor  and  an  agreement  was  entered  into  by 
the  plaintiff  and  the  new  debtor  by  which 
time  was  given  to  the  latter  to  pay  his  debt, 
but  in  the  negotiations  that  took  place  no 
mention  was  made  of  the  $600  note.  An  action 
was  brought  against  both  the  maker  and  the 
indorsers  of  the  note,  which,  on  the  trial,  was 
dismissed  as  against  the  maker,  but  the  trial 
judge,  holding  that  the  plaintiff  had  reserved 
his  rights  as  against  the  indorsers,  gave  judg- 
ment against  them.  This  judgment  was  affirm- 
ed by  the  Divisional  Court  (22  O.  R.  235).  but 
was  reversed  by  the  Court  of  Appeal.  Held, 
affirming  the  judgment  appealed  from  (20  Ont. 
App.  R.  298),  that  the  indorsers  were  relieved 
from  liability  upon  the  note  by  the  release  of 
the  maker.  HoUidwy  v.  Hogan,  20th  Feb- 
ruary, 1894. 

2.  Suretyship — Continuing  security — Appro- 
priation of  payments — Imputation  of  payment 
— Reference  to  take  accounts,] — J.  H.  S.  was 
a  local  agent  for  an  insurance  company  and 
collected  premiums  on  policies  secured  through 
his  agency,  remitting  moneys  thus  received  to 
the  branch  office  at  Toronto  from  time  to 
time.  On  Ist  Jan.,  1890,  he  was  $1,250  be- 
hind in  his  remittances,  and  afterwards  became 
further-  in  arrears  until  on  15th  Oct.,  1890,  W. 
S.  joined  him  in  a  note  for  the  $1,250  for 
immediate  discount  by  the  company,  and 
executed  a  mortgage  on  his  lands  as  collateral 
to  the  note  and  renewals  that  might  be  given, 
in  which  it  was  declared  that  payment  of  the 
note  or  renewals  or  any  part  thereof  was  to 
be  considered  as  a  payment  upon  the  mort- 
gage. The  company  charged  J.  II.  S.  with 
the  balance  then  in  arrears  which  included  the 
sum  secured  by  the  note  and  mortgage,  and 
continued  the  account  as  before  in  their  ledger, 
charging  J.  H.  S.  with  premiums,  &c.,  and  the 
notes  which  they  retired  from  time  to  time  as 
they  became  due,  and  crediting  moneys  re- 
ceived from  J.  H.  S.  in  the  ordinary  course  of 
their  business,  the  note  and  ite  various  re- 
newals being  also  credited  in  this  general  ac- 
count for  cash.  W.  S.  died  5th  December, 
1891.  and  afterwards  the  company  accepted 
notes  signed  by  J.  H.  S.  alone  for  the  full 
amount  of  his  indebtedness,  which  had  in- 
creased in  the  meantime,  making  debit  and 
credit  entries  as  previously  in  the  same  ac- 
count. On  31st  July.  1893,  J.  H.  S.  owed 
on  this  account  $1,926.  which  included  $1,098 
accrued  since  1st  January.  1890,  and  after  he 
had  been  credited  with  general  payments  there 
remained  due  at  the  time  of  trial  $1,009.  The 
note  W.  S.  signed  on  5th  October,  1800,  was 
payable  4  months  after  date  with  interest  at 
7%.  and  the  mortgage  was  expressed  to  be 
payable  in  four  equal  instalments  of  $312.50 
each,  with  interest  on  unpaid  principal.  Hdd, 
Taschereau  and  Girouard,  JJ.,  dissaiting, 
that  the  giving  of  the  accommodation  notes 
without  reference  to  the  amount  secured  had 
not  the  effect  of  releasing  the  surety  as  being 
an  extension  of  time  granted  without  his  con- 
sent and  to  his  prejudice ;  that  the  renewal  of 
notes  secured  by  the  collateral  mortgage  was 
primA  facie  an  admission  tha<,  at  the  respective 
dates  of  renewal,  at  least  the  amounts  men- 
tioned therein  were  still  due  upon  the  security 
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of  the  mortgage;  that  in  the  absence  of  evid- 
ence of  such  intention  it  could  not  be  assumed 
that  the  deferred  payments  in  the  mortgage 
were  to  be  expedited  so  as  to  be  eo  inatanti  ex- 
tinguished by  entries  of  credit  in  the  general 
account  which  included  the  debt  secured  by  the 
mortgage;  and  that  there  being  some  evidence 
that  the  moneys  credited  in  the  general  account 
represented  premiums  of  insurance  which  did 
not  belong  to  the  debtor,  but  were  merely  col- 
lected by  him  and  remitted  for  policies  issued 
through  his  agency,  the  rule  in  Vlayton's  Case 
as  to  the  appropriation  of  the  earlier  items  of 
credit  towards  the  extinguishment  of  the  earlier 
items  of  debit  in  the  general  account  would 
not  apply  and  there  should  have  been  a  refer- 
ence to  the  master  to  take  the  account.  Agri- 
cultural Ins.  Co.  V.  Sargeant,  xxvi.,  29. 

3.  Qiving  time  to  principal — Reservation  of 
rights  against  surety.] — Where  a  creditor  gives 
his  debtor  an  extension  of  time  for  payment  a 
formal  agreement  is  not  required  to  reserve  his 
rights  against  a  surety,  but  such  reservation 
may  be  made  out  from  what  took  place  when 
the  extension  was  given.  Wyke  v.  Rogers  (1 
DeG.  M.  &  G.  408)  followed.— J^er  Gwynne, 
J.,  dissenting.  The  evidence  in  this  case  was 
not  sufficient  to  shew  that « the  remedies  were 
reserved.    Gorman  v.  Dixon,  xxvi.,  87. 

4.  Vendor  and  purckckser  —  Agreement  for 
sale  of  lands — Assignment  by  vendee — Devia- 
tion from  terms  of  agreement — Giving  time — 
Depriving  surety  of  rights — Secret  dealings 
with  principal — Release  of  lands — Arrears  of 
interest — Novation — Discharge  of  surety.] — 
An  agreement  for  the  purchase  and  sale  of  cer- 
tain specified  lots  of  land  in  consideration  of 
a  price  payable  partly  in  cash  and  partly  by 
deferred  instalments  on  dates  specified  was 
subject  to  payments  being  made  in  advance  of 
those  dates  under  proviso  that  "  the  company 
will  discharge  any  of  said  lots  on  payment  of 
the  proportion  of  the  purchase  price  applicable 
on  each."  The  vendee  assigned  all  his  interest 
in  the  agreement  to  a  third  party  by  a  writ- 
ten assignment  registered  in  the  vendors'  office 
and  at  the  time  there  were  several  conversa- 
tions between  the  three  parties  as  to  the  sub- 
stitution of  the  assignee  as  purchaser  of  the 
lots  in  the  place  of  the  original  vendee.  The 
vendors  afterwards  accented  from  the  assignee 
several  payments  upon  interest  and  upon  ac- 
count of  the  principal  remaining  due  from 
time  to  time  as  lots  and  parts  of  lots  were  sold 
by  him,  and  without  the  knowledge  of  the  ven- 
dee arranged  a  schedule  apportioning  the 
amounts  of  payments  to  be  made  for  releases 
of  lots  sold  based  on  their  supposed  values, 
and  in  fact  released  lots  and  parts  of  lots  so 
sold  and  conveyed  them  to  sub-purchasers  upon 
payments  according  to  this  schedule  and  not  in 
the  ratio  of  the  full  number  of  lots  to  the  un- 
paid balance  of  the  price  and  without  payment 
of  all  interest  owing  at  the  time  sales  were 
made.  The  vendors  charged  the  assignee  with 
and  accepted  from  him  compound  interest  and 
also  allowed  the  assignee  an  extension  of 
time  for  the  payment  of  certain  interest  over- 
due and  thus  dealt  with  him  in  respect  to  the 
property  in  a  manner  different  from  the  provi- 
sions of  the  agreement  in  reference  to  the 
conveyance  of  lots  to  sub-purchasers.  Held, 
affirming  the  judgment  appealed  from  (22  Ont. 
App.  R.  151)  that  the  dealings  between  the 
vendors  and  the  assignee  did  not  effect  a  nova- 
tion by  the  substitution  of  him  as  debtor 
in  the  place  of  the  original  vendee,  or  release 
the  vendee  from  liability  under  the  original 
agreement.    Held,  also,  that  though  the  course 


of  dealing  did  not  change  the  relation  of  the 
parties  to  that  of  principal  creditor,  debtor  and 
surety,  notice  to  the  vendors  of  the  assignment 
and  their  knowledge  that  the  vendee  held  the 
land  as  security  for  the  performance  of  the 
assignee's  obligations  towards  him,  bound  the 
vendors  so  to  deal  with  the  property  as  not  to 
affect  its  value  injuriously  nor  impede  him  in 
having  recourse  to  it  as  a  security. — In  a  suit 
taken  by  the  vendors  against  the  vendee  to  re- 
cover interest  overdue,  equitable  considerations 
would  seem  to  be  satisfied  by  treating  the 
company  as  having  got  from  the  third  party  on 
every  release  of  a  part  of  a  lot  the  full  amount 
that  they  ought  to  have  got  from  him  on  a 
release  for  an  entire  lot  and  as  having  received 
on  each  transfer  all  arrears  of  interest. — In 
the  absence  of  any  sure  indication  in  the 
agreement,  the  ratio  of  apportionment  of  pay- 
ments for  the  release  of  lots  sold  should  be 
established  by  adopting  the  simple  arithmetical 
rule  of  dividing  the  amount  of  the  deferred  in- 
stalments stated  in  the  agreement  by  the  total 
number  of  lots  mentioned  therein.  Wilson  v. 
Land  Security  Co.,  xxvi.,  149. 

5.  Principal  and  surety — Guarantee  lond — 
Default  of  principal — Non-disclosure'  by  credi- 
tor.]— W.  was  appointed  agent  of  a  company 
in  1891  to  sell  its  goods  on  commission,  and 
gave  a  bond  with  sureties  for  the  faithful  dis- 
charge of  his  duties.  His  appointment  was  re- 
newed year  after  year,  a  new  bond  with  the 
same  sureties  being  given  to  the  company  on 
each  renewal.  His  agreement  with  the  com- 
pany only  authorized  W.  to  sell  for  cash,  but 
at  the  end  of  each  season  he  was  in  arrear  in 
his  remittances,  which  he  attributed  to  slow 
collections  and  which  he  settled  by  giving  an 
indorsed  note,  retiring  the  same  before  the 
bond  for  the  next  year  was  executed.  After 
the  season  of  1894  the  company  discovered  that 
W.  had  collected  moneys  of  which  he  had  made 
no  return,  and  brought  an  action  to  recover  the 
same  from  the  sureties.  Held,  reversing  the 
decision  appealed  from  (23  Ont.  App.  R.  681), 
that  each  year  there  was  an  employment  of  \V. 
distinct  from,  and  independent;  of,  those  of  pre- 
vious years;  that  the  position  of  the  sureties 
on  re-appointment  was  the  same  as  if  other 
persona  had  signed  the  bond  of  the  preceding 
year;  and  that  the  company  was  under  no 
obligation,  on  taking  a  new  bond,  to  inform  the 
sureties  that  W.  had  not  punctually  performed 
his  undertakings  in  respect  of  previous  employ- 
ment, nor  did  the  non-disclosure  imply  a  re- 
presentation to  the  sureties  when  they  signed 
a  new  bond  that  they  had  been  punctually  per- 
formed. Niagara  District  Fruit  Growers' 
Stock  Co.  V.  Walker,  xxvi.,  629. 

6.  Recourse  of  sureties  inter  se — Ratable 
contribution — Action  of  toarranty — Banking — 
Discharge  of  co-surety — Reserve  of  recourse — 
Trust  funds  in  possession  of  a  surety — Arts. 
1156,  1059  C.  C] — Where  one  of  two  sureties 
has  moneys  in  his  hands  to  be  applied  towards 
payment  of  the  creditor,  he  may  be  compelled 
by  his  co-surety  to  pay  such  moneys  to  the 
creditor  or  to  the  co-surety  himself  if  the  credi- 
tor has  already  been  paid  by  him. — Where  a 
creditor  has  released  one  of  several  sureties 
with  a  reservation  of  his  recourse  against  the 
others  and  a  stipulation  against  warranty  as 
to  claims  they  might  have  against  the  surety 
so  released  by  reason  of  the  exercise  of  such 
recourse  reserved,  the  creditor  has  not  thereby 
rendered  himself  liable  in  an  action  of  war- 
ranty by  the  other  sureties.  Macdonald  v. 
Whitfield;  Whitfield  v.  Merchants  Bank  of 
Canada,  xxvii.,  94. 
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7.  Action — Suretyship — Promissory  note  — 
Qualified  indorsement.^ — D.  indorsed  two  pro- 
missory notes,  pour  aval,  at  the  same  time 
marking  them  with  the  words  **  not  negotiable 
and  given  as  security."  The  notes  were  in- 
tended as  security  to  the  firm  of  A.  &  R.  for 
advances  to  a  third  person  on  the  publication 
of  certain  guide-books  which  were  to  be  left  in 
the  hands  of  the  firm  as  further  security,  the 
proceeds  of  sales  to  be  applied  towards  re-im- 
bursement  of  the  advances.  It  was  also  agreed 
that  payment  of  the  notes  was  not  to  be  re- 
quired while  the  books  remained  in  the  posses- 
sion of  the  firm.  The  notes  were  protested  for 
non-payment,  and,  A.  having  died,  R.  as  sur- 
viving partner  of  the  firm  and  vested  with 
all  rights  in  the  notes,  sued  the  maker  and 
indorser  jointly  and  severally  for  the  full 
amount.  At  the  time  of  the  action  some  of 
the  books  w^ere  still  in  the  possession  of  R., 
and  it  appeared  that  he  had  not  rendered  the 
indorser  any  statement  of  the  financial  situa- 
tion between  the  principal  debtor  and  the  firm. 
Held,  that  the  action  was  not  based  upon  the 
real  contract  between  the  parties  and  that  the 
plaintiff  was  not,  under  the  circumstances,  en- 
titled to  recover  in  an  action  upon  the  notes. 
Held,  further,  per  Sedgewick.  J.,  that  neither 
the  payee  of  a  promissory  note  nor  the  drawer 
of  a  bill  of  exchange  can  maintain  an  action 
against  an  indorser  where  the  action  is  founded 
upon  the  instrument  itself.  Robertson  v. 
Davis,  xxvii.,  571. 

8.  Trustee  —  Misappropriation  —  Surety — 
Evidence — Knowledge  by  cestui  que  trust — Es- 
toppel— Parties.] — Funds  held  by  F.  as  trustee 
for  G.  were  misappropriated  by  being  deposited 
with  the  firm  of  F.  F.  &  Co.,  of  which  F.  was 
a  member,  and  after  being  so  kept  on  deposit 
for  a  period  of  upwards  of  six  years,  were  lost 
in  consequence  of  the  failure  of  the  firm.  In 
an  action  against  the  defendants,  who  were 
sureties  for  F.,  to  compel  them  to  make  good 
the  funds  so  misappropriated  and  lost,  the  de- 
fence relied  upon  the  knowledge  of  the  mis- 
appropriation on  the  part  of  C,  which  know- 
ledge was  sought  to  be  shew^n  by  the  fact  that 
payments  of  interest  were  made  to  C,  from 
time  to  time,  by  cheque  of  the  insolvent  firm. — 
The  Supreme  Court  (N.  S.),  en  banc  held, 
that  the  manner  in  which  these  payments  were 
made  was  not  evidence  of  knowledge  on  the 
part  of  C.  that  she  was  bound  to  communicate 
to  the  sureties ;  that  at  most  it  shewed  nothing 
more  than  assent  by  C.  to  the  deposit  of  the 
income  to  which  she  was  entitled  with  the  firm 
of  which  her  trustee  was  a  member.  The  court 
also  held,  that  the  trial  judge  could  have  dis- 
posed of  the  contention  raised  on  behalf  of  the 
defendants  without  making  C.  a  party  to  the 
suit.  And  it  also  seemed  to  the  court  that 
knowledge  on  the  part  of  C.  that  some  part 
of  the  trust  fund  had  been  placed  by  the  trus- 
tee temporarily  with  F.  F.  &  Co.,  awaiting 
investment  on  good  security,  would  not  be  held 
to  be  knowledge,  assent  or  acquiescence  by  C. 
in  the  misconduct  of  the  trustee  which  led  to 
the  loss  of  the  funds. — On  appeal,  the  Supreme 
Court  of  Canada  aflSrmed  the  decision  appealed 
from  (30  N.  S.  Rep.  173,  sub  nomine.  Eastern 
Trust  Co.  V.  Forrest),  and  dismissed  the  ap- 
peal with  costs.  Bayne  v.  The  Eastern  Trusts 
Co.,  xxviii.,  GOC. 

9.  Interference  with  rights  of  surety — Dis- 
charge. 

See  Suretyship,  5. 

10.  Discharge  of  mortgage  —  Security  for 
joint  note — Release  of  joint  maker. 

See  MoBTGAGE,  62. 


11.  Right  of  action — Conveyance  subject  to 
mortgage — Obligation  to  indemnify — Assign- 
ment of — Principal  and  surety — Implied  con- 
tract. 

See  Action,  137. 

And  see  Subetybhip. 


PRIVILEGE. 

Prior  claim — Insolvent  bank — Lien  of  note- 
holders^R,  8.  C.  o.  120. 

See  CoNSTiTUTiONAi.  Law,  80. 

And  see  Breach  of  Privilege — Libel — Pri- 
vileges AND  Hypothecs — Public  Officer. 


PRIVII<EGE8  Ain>  HYPOTHECS. 

1,  Sale  by  sheriff  —  FoUe  encMre — Re-sale 
for  false  bidding — 690  et  sea.  C.  C.  P. — Qae*- 
tions  of  practice — Appeal — Art.  688  C.  C.  P. — 
Sheriff's  deed — Registration  of — Absolute  nul- 
lity— Rectification  of  slight  errors  in  judgment 
— Duty  of  appellate  court. 

See  Sale,  68. 

2,  Unpaid  vendor — Conditional  sale — Move- 
ables incorporated  with  the  freehold — Immove- 
ables by  destination — Arts.  375  et  seq.  C.  C 

See  Moveables,  1 — ^Immoveable  Property,  1. 

3,  Collocation  and  distribution — Art.  161  C. 
C.  P. — Hypothecary  claims — Assignment — No- 
tice—PrHe-nom^  Arts.  20  d  lU  0.  C.  P.— 
Nullity  of  deed — Incidental  proceedings — Ap- 
peal— Parties. 

See  Judgment,  1. 

And  see  Lien — Mobtgage  —  Registry  Laws 
— ^TiTLE  TO  Land. 


PRIVT  COXTNCII«. 

1.  Enforcement  of  judgment — Rule  of  court 
— Costs.] — Where  the  Privy  Council  reverses 
the  judgment  of  the  Supreme  Court  of  Canada, 
its  judgment  is  enforced  by  obtaining  an  order 
to  make  the  Privy  Council  judgment  a  rule  of 
the  Supreme  Court  and.  upon  such  rule  being 
made,  the  costs  received  under  the  judgment  so 
reversed  may  be  ordered  to  be  re  paid.  Letoin 
V.  Howe,  xiv.,  722. 

2.  Leave  for  appeal — Jurisdiction  of  Su- 
preme Court  of  Canada  —  Practice  —  Motion 
paper.] — The  Supreme  Court  of  Canada  has 
no  jurisdiction  in  respect  to  the  granting  or  re- 
fusal of  applications  for  leave  to  appeal  to  the 
Judicial  Committee  of  the  Privy  Council,  and 
notice  of  such  an  application  ought  not  to  be 
put  upon  the  motion  paper.  Kelly  v,  Sulli- 
van; Moore  v.  Connecticut  Mutual  Ins.  Co.; 
Queen  Ins.  Co.  v.  Parsons,  Cass.  Dig.  (2  ed.) 
695. 

• 

3.  Appeal  —  Privy  Council  cross-appeal — 
Practice — Costs.] — Where  the  respondent  has 
taken  an  appeal  to  the  Judicial  Committee  of 
Her  Majesty's  Privy  Council,  from  the  same 
judgment  as  is  complained  of  in  an  appeal  to 
the  Supreme  Court  of  Canada,  the  hearing  of 
the  appeal  to  the  Supreme  Court  will  be  stayed 
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until  the  Privy  Council  appeal  has  been  decided 
upon  the  respondent  undertaking  to  proceed 
with  diligence  in  the  appeal  so  taken  by  him. 
— In  the  case  in  question  the  costs  were  or- 
dered to  be  costs  in  the  cause.  Eddy  y.  Eddy^ 
4th  October,  1898. 

4.  Settlement  of  minutes  of  judgment — In- 
terference of  court  to  vary  minutes — Special 
certificate  as  to  proceedings — Appeal  to  Privy 
Council.] — A  motion  was  made  before  the 
court  to  vary  the  minutes  as  settled  by  the 
registrar  by  reciting  special  features  as  to  the 
proceedings  (see  31  Can.  S.  C.  tt.  246-247), 
for  the  purposes  of  a  uroposed  appeal  to  the 
Privy  Council.  The  Chief  Justice  took  no  part, 
but  the  remainder  of  the  court  (Taschereau, 
Gwynne,  Sedgewick  and  Girouard,  J.T.),  were 
of  the  opinion  that  the  applicant  should  take 
nothing  by  his  motion  and  refused  to  interfere 
with  the  minutes  as  settled,  stating,  however, 
that  the  registrar  should  grant  a  certificate 
to  the  applicant  shewing  the  nature  of  the  pro- 
ceedings had  for  the  purpose  of  being  used 
upon  the  appeal  to  the  Privy  Council.  Con- 
sumers* Cordage  Co.  v.  Connolly,  7th  May, 
1901. 

NOTB. — See  Contbact.  No.  165. — The  Privy 
Council  granted  a  new  trial  on  terms,  other- 
wise the  Supreme  Court  order  to  be  set  aside 
and  the  judgment  of  the  Court  of  Review  to 
stand. 

5.  Practice — Appeal  to  Privy  Council — Stay 
of  execution.] — A  judge  in  chambers  of  the 
Supreme  Court  of  Canada  will  not  entertain 
an  application  to  stay  proceedings  pending  an 
appeal  from  the  judgment  of  the  court  to  the 
Judicial  Committee  of  the  Privy  Council. 
Adams  d  Burns  v.  Bank  of  Montreal,  xxxi., 
223. 

6.  Appeal  in  formd  pauperis — Leave  to  ap- 
peal to  Privy  Council —  Transmission  of  record 
— Payment  of  Supreme  Court  fees.]— -On  7th 
October,  1902.  Present:  Sir  Henry  Strong, 
C.J..  and  Taschereau,  Sedgewick,  Girouard, 
Davies  and  Mills,  JJ.  A  motion  was  made  for 
an  order  directing  the  Registrar  of  the  Su- 
preme Court  of  Canada  to  transmit  the  re- 
cord to  the  Registrar  of  Her  Majesty's  Privy 
Council,  on  an  appeal  by  the  respondent,  with- 
out the  payment  of  the  fees  in  stamps  as  re- 
quired by  the  statute  and  rules  of  practice  of 
the  court.  After  hearing  counsel  for  the  par- 
ties the  motion  was  allowed  and  the  order 
made  as  applied  for,  the  Chief  Justice  stating 
that,  as  this  was  an  extraordinary  case  in 
which  the  Judicial  Committee  of  the  Privy 
Council  had  granted  special  leave  to  appeal 
in  formd  pauperis,  the  ordinary  rules  could 
not  apply.  Dominion  Cartridge  Co,  v.  AIc- 
Arthur,  7th  October.  1902. 

7.  Prerogative  —  Discretion  in  granting 
leave  to  appeal — Statutes  affecting  Supreme 
Court  of  Canada.] — On  refusal  of  leave  for 
an  appeal.  Lord  Watson  (in  the  Judicial 
Committee  of  the  Privy  Council)  stated  that 
the  principles  upon  which  leave  to  appeal  to 
the  Privy  Council  will  be  allowed  do  not  admit 
of  exhaustive  definition.  All  rules  must  be 
subject  to  qualification.  Prince  v.  Gagxjion  (8 
App.  Cas.  103)  was  commented  on.  Ecclesias- 
tiques  de  St.  Sulpice  de  MontrM  v.  City  of 
Montreal,  xvi.,  at  p.  407. 

Note. — On  the  question  as  to  the  principles 
upon  which  an  appeal  will  be  allowed  from  the 
Supreme  Court  to  the  Privy  Council,  the  cases 
referred  to  in  Appendix  B.,  may  be  consulted. 


— As  to  the  prerogative  right  to  allow  an  ap- 
peal as  an  act  of  grace,  see  Johnston  v.  St. 
Andrew's  Church  (3  App.  Cas.  159),  and 
Cushing  v.  Dupuy  (5  App.  Cas.  409).  On  a 
petition  for  special  leave  to  appeal  from  the 
Supreme  Court  of  New  Brunswick,  the  Judi- 
cial 0>mmittee  gave  reasons  for  refusing  the 
application,  to  .the  following  effect. — 1.  The 
policy  of  the  Dominion  Legislature  is  to 
discountenance  appeals  in  matters  of  in- 
solvency, so  much  so  that  not  even  an  appeal 
to  the  Supreme  Court  of  Canada  is 
allowed,  and  the  final  decision  is  made  to 
^rest  with  the  highest  court  in  each,  province. 
— 2.  The  Dominion  Legislature  cannot  affect 
the  prerogative  of  the  Crown  to  grant  special 
leave  to  appeal,  but  in  advising  Her  Majesty 
whether  the  prerogative  should  be  exercised, 
the  Privy  (Council  pays  attention  to  the  ex- 
pressed wishes  of  the  colony,  and  will  not  re-  • 
commend  its  exercise  except  in  cases  of  general 
interest  and  importance,  and  then  only  when 
it  manifestly  appears  that  the  court  below  has 
erred  in  a  matter  of  law. — 3.  But,  if  it  should 
be  shewn  that  the  court  below  has  so  erred, 
leave  will  be  refused,  if  it  appear  that  the 
court  below  has  decided  the  case  independently 
of  any  point  of  law  upon  a  particular  view  of 
the  facts,  for  the  Privy  Council  adopts  the 
facts  as  found  by  the  court  below,  and  will 
not  review  such  findings  in  an  appeal  enter- 
tained as  an  act  of  grace.  Bank  of  New 
Brunswick  v.  McLeod,  June,  1882,  Cass.  Dig. 
(2  ed.)  644. 

8.  Privy  Council  practice — Appeal  in  formA 
pauperis — Supreme  Court  Act. 

See  Appeal,  314. 

9.  Reversal  of  Supreme  Court  judgment — 
Reimbursement  of  costs  paid  under  Supreme 
Court  order. 

See  Pbactice  of  Supreme  C?ourt,  67. 

10.  Cross-appeal  pending  in — Stay  of  pro- 
ceedings— Practice. 

See  Appeau  121. 

11.  Appeal — Jurisdiction — Special  leave — R, 
S.  C.  c.  135,  ss.  44-Jf2 — Form  of  application 
and  order — Cross-appeal  to  Privy  CouncU — 
Inscription  pending  such  appeal — Stay  of  pro^ 
ceedings — Costs. 

See  Appeal,  247,  423. 

12.  Appeal — Court  of  Review — Right  of  ap- 
peal to  Privy  Council — Construction  of  statute 
--Final  judgment— R.  S.  C.  c.  135.  ss.  24  (/), 
28  d  29-54  d  55  Vict.  c.  25,  s.  3  (D.). 

Sec  Appeal,  197. 

13.  Appeal — Stay  of  execution  on  Supreme 
Court  judgment  —  Alleged  appeal  to  Privy 
Council — Refusal  of  certiorari. 

See  Certiorari,  2. 


PROBABLE  CAUSE. 

See  Malice. 


PROCEDURE. 

See  Practice  anp  Procepure — Practice  op 
Supreme  Court  of  Canada. 
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ouard,  J.,  dissenting.     Tucker  v.   The  King, 
zxxii.,  722. 

3.  Action  for  false  arrest — Form  of  notice. 

See  Notice,  30. 

4.  Summary  dismissal  of  municipal  official — 
Notice — Libellous  resolution. 

See  Libel.  6. 

5.  Officers  and  employees  of  municipality — 
Superintendence  of  works  —  Liability  of  cor- 
poration. 

See  Negligence,  124. 

6.  Expiry  of  patent  of  invention — Manufac- 
turing in  Canada — Extension  of  time  limit — 
Acting-Deputy-Commissioner. 

See  Patent  of  Invention,  15. 

And  see  Constabuh — Police  Officeb. 


PUBUO  ORDER. 

1.  Prohibitive  law  —  Nullity  —  Receipt — 
Error — Parol  testimony — Arts.  14,  12S4  C.  C. 

See  Evidence,  222. 

2.  Prohibitive  law  —  Nullity  —  Pledge  of 
hank  shares  to  another  bank — Special  charter. 

See  Banks  and  Banking,  16. 

3.  Laws  of  public  order — Matters  judicially 
noticed — Malum  prohibitum. 

See  Conspiracy. 


PUBIilC  POUCT. 

1.  WUl  —  Condition  of  legacy  —  Religious 
liberty  —  Public  policy  —  Restrictions  as  to 
marriage — Education — Exclusion  from  succes- 
sion.]— In  the  Province  of  Quebec  the  English 
law  rules  on  the  subject  of  testamentary  dis- 
positions, and,  therefore,  in  that  province,  a 
testator  may  validly  impose  as  a  condition  of 
a  legacy  to  his  children  and  grandchildren, 
that  marriages  of  the  children  should  be  cele- 
brated according  to  the  rites  of  any  church 
recognized  by  the  laws  of  the  province,  and 
that  the  grandchildren  should  be  educated  ac- 
cording to  the  teachings  of  such  church  and 
may  also  exclude  from  benefit  under  his  will 
any  of  his  children  marrying  contrary  to  its 
provisions  and  grandchildren  born  of  the  for- 
bidden marriages  or  who  may  not  have  been 
educated  as  directed.  Renaud  v.  Lamothe, 
xxxii.,  357. 

2.  Company  law  —  "  The  Companies  Act, 
1890**  (B.C.),  and  amendment — Construction 
of  statute — Memorandum  of  association — Con- 
ditions imposed  by* statute  —  Public  policy — 
Preference  stock — Election  of  directors.] — In 
the  memorandum  of  association  of  a  joint 
stock  company  formed  under  the  provisions  of 
the  British  Columbia  **  Companies  Act,  1890," 
and  its  amendment  in  1801.  there  was  a 
clause  purporting  to  give  to  the  holders  of  a 
certain  block  of  shares,  being  a  minority  of 
the  (Capital  stock  issued,  the  right  at  each  elec- 
tion of  the  board  of  directors  to  elect  three 
of  the  five  directors  or  trustees  for  the  man- 
agement of  the  business  of  the  company,  not- 
withstanding anything  contained   In   the  Act. 


Held,  that  the  shares  to  which  such  privilege 
was  sought  to  be  attached  could  not  be  con- 
sidered preference  shares  within  the  meaning 
of  the  statute,  and  that  such  an  agreement  was 
ultra  vires  of  the  powers  conferred  by  the 
statute,  and  null  and  void,  being  repugnant 
to  the  conditions  as  to  elections  of  trustees 
and  directors  imposed  by  the  Act  as  matters 
of  public  policy.  Judgment  appealed  from  (& 
B.  C.  Kep.  275)  reversed.  Colonist  Printing 
and  Publishing  Co.  et  al.  v.  Dunsmuir  et  oZ., 
xxxii.,  679. 

3.  Foreign  corporation  —  Telegraph  liHe9 — 
Exclusive  right — Restrairft  of  trade. 

See  COMITT. 

4.  Husband  and  wife  —  Judicial  separation 
as  to  property — Debts  incurred  by  husband  be- 
fore dissolution  of  community — Obligation  by 
wife— Art.  1301  0.  C— Nullity. 

See  Husband  and  Wife,  8. 

5.  Monopoly  —  Trade  combination — Unlaw- 
ful consideration — Matters  judicially  noticed. 

See  Conspiracy. 

6.  Oift — Confidential  relations — Parent  and 
chUd — Principal  and  agent. 

See  Gift,  1. 

And  see  Company  Law,  2 — ^Dedication,  1 — 
Fobeshoke. 


PUBUO  PRINTING. 

Controverted  election  petition — Imprint  of 
Queen* s  Printer — Certified  copy  of  voters*  list 
— Evidence — Status  of  petitioner. 
See  Election  Law,  108. 

And  see  Publication. 


PUBUO  WAT. 

See  Highway — Municipal  Cobpobation. 


PUBLIC  WORK. 

1.  Intercolonial  Railway  —  Acceptance  of 
tender  by  commissioners — Liability  of  Crown 
— Breach  of  contract  —  Extras — Damages — 
Executed  contract  —  5i  Vict.  c.  ISSt  Vict, 
c.  15  —  Certificate  of  engineer  —  Condition 
precedent  —  Waiver.]  —  In  January,  1872, 
the  commissioners  of  the  Intercolonial 
Railway  called  for  tenders  for  the  erec- 
tion of  engine  houses,  and  in.  October  fol- 
lowing, I.  was  instructed  by  them  to  pro- 
ceed in  the  execution  of  work,  according  to 
his  accepted  tender,  the  price  being  $21,989. 
The  work  was  completed  and  delivered  to  the 
Government  in  October,  1874.  The  specifi- 
cation provided. — **  The  commissioners  will 
provide  and  lay  railway  iron,  and  will  also 
provide  and  fix  cast-iron  columns,  iron  gird- 
ers, and  other  iron  work  required  for  sup- 
porting roof."  in  September.  1873,  I.  was 
unable  to  proceed  further  with  his  work,  in 
consequence  of  neglect  in  the  supply  of  iron 
girders.  &c..  until  March  following,  and  ow- 
ing to  the  delay  he  suffered  loss.  During  the 
work,  he  was  directed  by  the  commissioners. 
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or  their  engineers,  to  perform,  and  did  per- 
form, extra  works  not  included  in  his  tender, 
and  not  according  to  the  plans,  drawings  and 
specifications. — I.  claimed  $3,795.75  damages, 
and  $8,505.10  for  extras. — The  Crown  demur- 
red, traversed  negligence  and  delay,  admitted 
extras  to  the  amount  of  $5,056.60,  and  set 
up  31  Vict.  c.  13.  s.  18.  which  required 
the  certificate  of  the  engineer-in-chief  as  a 
condition  precedent  to  payment. — By  37  Vict, 
c.  15,  on  1st  June.  1874,  the  railway  became 
a  public  work,  under  the  control  of  the  Min- 
ister of  Public  Works,  all  powers  and  duties 
of  the  commissioners  were  transferred  to  the 
minister,  31  Vict.  c.  13.  s.  3,  was  repealed, 
with  the  other  inconsistent  parts  of  the  Act. 
Held,  by  the  Exchequer  Court  of  Canada, 
Fournier,  J. :  That  the  tender  and  its  ac- 
ceptance by  the  commissioners  constituted  a 
valid  contract  binding  on  the  Crown ;  that  the 
delay  and  neglect  on  the  part  of  the  com- 
missioners, acting  for  the  Grown,  to  provide 
and  fix  the  cast-iron  columns,  &c.,  to  be  pro^ 
vided  and  fixed  by  them,  was  a  breach  of  the 
contract,  and  the  Crown  was  liable  for  dam- 
ages resulting  from  such  breach ;  that  the 
extras  claimed  being  for  less  than  $10,000, 
the  commissioners  had  power  to  order  the 
same  under  the  statute  31  Vict.  c.  13,  s.  16, 
and  suppliant  could  recover,  for  such  part 
of  the  extras  claimed  as  he  had  been  directed 
to  perform;  3.  That  the  18th  section  of  31 
Vict.  c.  13,  not  having  been  embodied  in  the 
agreement,  as  a  condition  precedent  to  pay- 
ment for  work  executed,  the  Crown  could  not 
now  rely  on  that  section  of  the  statute  in  re- 
spect of  work  done,  accepted,  and  received  by 
the  Government;  4.  That  37  Vict.  c.  15. 
abolished  the  ofiSoe  of  chief  engineer  of  the 
Intercolonial  Railway,  and  for  work  per- 
formed and  received  on  or  after  1st  June, 
1874,  dispensed  with  the  condition  precedent 
as  to  obtaining  his  certificate,  in  accordance 
with  31  Vict.  c.  13,  s.  18.  Isbester  v.  The 
Queen,  vii..  696. 

2.  Government  raUway  —  Agreement  "bind- 
ing on  Croton — Damages  to  property — Parol 
undertaking  by  chief  engineer. '\ — Where  by 
the  Government  railway  works  in  St.  John, 
the  pipes  for  city  water  supply  were  interfered 
w^ith,  the  cost  reasonably  and  properly  incur- 
red to  restore  the  property  to  its  fonner  safe 
and  serviceable  condition,  may  be  recovered 
under  arrangement  with  the  chief  government 
railway  engineer,  and  upon  his  undertaking 
to  indemnify  the  city.  Judgment  appealed 
from  (2  Ex.  C.  R.  78)  affirmed.  Strong  and 
Gwynne,  JJ..  dissenting,  on  the  ground  that 
the  chief  engineer  had  no  authority  to  bind 
the  Crown  to  pay  damages  beyond  any  injury 
done.  The  Queen  v.  8t,  John  Water  Commis- 
sionersy  xix.,  125. 

3.  Crown — Construction  of  public  work — 
Interference  with  public  rights — Injury  to 
private  owner.] — ^The  Exchequer  Court  of 
Canada  refused  compensation  to  the  suppliant 
for  injury  to  his  property  by  the  construction 
of  a  public  work. — The  suppliant  owned  a 
sawmill  in  Cape  Breton,  and  claimed  that  he 
was  prevented  from  rafting  his  lumber  to  a 
shipping  point,  as  formerly,  by  the  construc- 
tion of  a  bridge  across  a  pond  some  distance 
from  the  mill,  in  connection  with  the  building 
of  the  Cape  Breton  railway.  The  Exchequer 
Court  held  (3  Ex.  C.  R.  251),  that  the  right 
alleged  to  be  interfered  with  was  a  right  com- 
mon to  the  public,  and  that  an  individual 
affected  by  the  interference  was  not  entitled 


to  compensation. — The  Supreme  Court  dismis- 
sed an  appeal  from  this  decision  with  costs. 
Archibald  v.  The  Queen,  xxiii,,  147. 

4.  Interference  with  private  property — In- 
jury to  property  caused  by  public  work — 
Damages  peculiar  to  property  in  question — 
Compensation — Eminent  domain.] — ^The  Ex- 
chequer Court  of  Canada  (4  Ex.  C.  R.  439) » 
awarded  the  suppliant  damages  for  injurious 
affection  of  his  wharf  at  St.  John,  N.  B., 
caused  by  the  construction  of  a  branch  of  the 
Intercolonial  Railway  along  the  water  front 
of  Courtenay  Bay,  holding,  at  the  same  time, 
that  in  order  to  entitle  the  owner  of  prop- 
erty to  compensation  for  alleged  injury  caused 
through  the  construction  of  a  public  work,  it 
should  appear  that  there  was  an  interference 
with  some  right  incident  to  his  property, 
such  as  a  right  of  way  by  land  or  water, 
which  differs  in  kind  from  that  to  which  Her 
Majesty's  subjects  are  ordinarily  exposed  and 
that  it  was  not  enough  that  the  interference 
should  be  greater  in  degree  only  than  that 
which  is  suffered  in  common  with  the  public. 
—On  appeal  to  the  Supreme  Court  of  Canada, 
the  decision  of  the  Exchequer  Court  was 
affirmed  and  the  appeal  dismissed  with  costs. 
The  Queen  v.  Robinson,  xxv.,  692. 

5.  Public  works — Railways  and  canals — R. 
8.  C.  0.  37,  s,  23 — Contracts  binding  on  the 
Crown — Goods  sold  and  delivered — Verbal  or- 
der—Crown officials — Supplies  in  eacess  of 
tender — Errors  and  omissions  in  accounts — 
Findings  of  fact — Interest — Arts,  1067  d  lOTt 
C.  C.—SO  d  51  Vict.  c.  16,  s.  33.]— The  pro- 
visions of  the  twenty-third  section  of  the  "  Act 
respecting  the  Department  of  Railways  and 
Canals"  (R.  S.  C.  c.  37),  which  requires  all 
contracts  affecting  the  department  to  be  signed 
by  the  minister,  the  deputy  of  the  minister, 
or  some  person  especially  authorized,  and 
countersigned  by  the  secretary,  have  reference 
only  to  contracts  in  writing  made  by  the  de- 
partment. (Gwynne,  J.,  contra),  —  Where 
goods  have  been  bought  by  and  delivered  to 
officers  of  the  Crown  for  public  works,  under 
orders  verbally  given  by  them  in  the  perform- 
ance of  their  duties,  payment  for  the  same 
may  be  recovered  from  the  Crown,  there  being 
no  statute  requiring  that  all  contracts  by  the 
Crown  should  be  in  writing.  (Gwynne  and 
King.  JJ..  contra).  —  Where  a  claim  against 
the  Crown  arises  in  the  Province  of  Quebec 
and  there  is  no  contract  in  writing,  the  thirty- 
third  section  of  "  The  Exchequer  Court  Act " 
does  not  apply,  and  interest  may  be  recovered 
against  the  Crown,  according  to  the  practice 
prevailing  in  that  province. — Judgment  ap- 
pealed from  (6  Ex.  C.  R.  39)  affirmed.  The 
Queen  v.  Henderson,  xxviii.,  425. 

6.  Formation  of  contract — Ratification — 
Breach.]— On  November  22nd,  1879,  the  Gov- 
ernment of  Canada  entered  into  a  contract 
with  C.  by  which  the  latter  undertook  to  do 
all  the  Government  binding  for  five  years  from 
said  date.  The  contract  was  executed  under 
the  authority  of  .32  &  33  Vict.  c.  7,  s.  6,  and 
on  November  25th,  1879,  was  assigned  to  W. 
who  performed  all  the  work  sent  to  him  up  to 
December  5th,  1884.  when,  the  term  fixed 
by  the  contract  having  expired,  he  received 
a  letter  from  the  Queen's  Printer  as  follows: 
"  I  am  directed  by  the  Honourable  the  Sec- 
retary of  State  to  inform  you  that,  pending 
future  arrangements,  the  binding  work  of  the 
Government  will  be  sent  to  you  for  execution 
under  the  same  rates  and  conditions  as  under 
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the  contract  which  has  just  expired."  W. 
performed  the  work  for  two  years  under  auth- 
ority of  this  letter  and  then  brought  an  ac- 
tion for  the  profits  he  would  have  had  on 
work  given  to  other  parties  during  the  seven 
years.  Held,  that  the  letter  of  the  Queen's 
Printer  did  not  constitute  a  contract  binding 
on  the  Crown;  that  the  statute  authorizing 
such  contracts  was  not  directory  but  limited 
the  power  of  the  Queen's  Printer  to  make  a 
contract  except  subject  to  its  conditions;  that 
the  contractor  was  chargeable  with  notice  of 
all  statutory  limitations  upon  the  power  of 
the  Queen's  Printer,  and  that  he  could  not  re- 
cover in  respect  of  the  work  done  after  the 
original  contract  had  expired.^-On  October 
30th.  1886.  an  order-in-council  was  passed, 
which  recited  the  execution  and  assignment  of 
the  original  contract,  the  execution  of  the 
work  by  W.,  after  it  expired,  and  the  recom- 
mendation of  the  Secretary  of  State  that  a 
formal  contract  should  be  entered  into  ex- 
tending the  original  to  December  1st,  1887, 
and  then  authorized  the  Secretary  of  State 
to  enter  into  such  formal  contract  with  W. 
but  subject  to  the  condition  that  the  Govern- 
ment should  waive  all  claims  for*  damages  by 
reason  of  non-execution  or  imperfect  execu- 
tion of  the  work,  and  that  W.  should  waive 
all  claims  to  damages  because  of  the  execution 
of  binding  work  by  other  parties  up  to  the  date 
of  said  extension.  W.  refused  to  accept  the 
extension  on  such  terms.  Held,  that  W.  could 
not  rely  on  the  order-in-council  as  a  ratifica- 
tion of  the  contract  formed  by  the  letter  of 
the  Queen's  Printer;  that  the  element  of  con- 
aensus  enters  as  much  into  a  ratification  of  a 
contract  as  into  the  contract  itself;  and  that 
W.  could  not  allege  a  ratification  after  ex- 
pressly repudiating  its  terms  and  refusing 
to  be  bound  by  it. — Judgment  appealed  from 
((»  Ex.  C.  U.  12)  reversed.  The  Queen  v. 
iVoodburn,  xxix.,  112. 

7.  Government  rifle  range — 50  d  51  Vict.  c. 
16,  8. 16  ic)  (D.)—R.  8.  C.  c.  41>  M.  10.  69.1 
— ^A  rifle  range  under  control  of  the  Depart- 
ment of  Militia  and  Defence  is  not  a  "  public 
work"  within  the  meaning  of  s.  16  (c)  of  the 
Exchequer  Court  Act.  Judgment  appealed 
from  (6  Exr  C.  R.  425)  affirmed.  Laroae  v. 
The  King,  xxxi.,  206. 

8.  Expropriation  of  land — Damages — Valu- 
ation— Evidence.] — The  Crown  expropriated 
land  of  L.  and  had  it  appraised  by  valuators 
who  assessed  it  at  $11,400,  which  sum  was 
tendered  to  L.  who  refused  it  and  brought 
suit  by  petition  of  right  for  a  larger  sum 
as  compensation.  The  Exchequer  Court 
awarded  him  $17,000.  On  appeal  by  the 
Crown,  Hcldf  reversing  the  judgment  ap- 
pealed from,  Girouard.  J.,  dissenting,  that 
the  evidence  given  on  the  trial  of  the  petition 
shewed  that  the  sum  assessed  by  the  valuators 
was  a  very  generous  compensation  to  L.  for 
the  loss  of  his  land  and  the  increase  by  the 
judgment  appealed  from  was  not  justified. — 
The  court,  while  considering  that  a  less  sum 
than  that  fixed  by  the  valuators  should  not  be 
given  in  this  case  expressly  stated  that  the 
same  course  would  not  necessarily  be  followed 
in  future  cases  of  the  kind.  The  King  v. 
lAkely,  xxxii.,  47. 

9.  Contract — Puhlic  work  —  Ahandonment 
and  Buhstitution  of  work — Implied  contract.] 
— The  suppliants  contracted  with  the  Crown 
to  do  certain  work  on  the  Cornwall  Canal, 
the  contract  providing  that  they  should  pro- 


vide all  labour,  plant,  &c.,  for  executing  and 
completing  all  the  works  set  out  or  referred 
to  in  the  specifications,  namely,  **  all  the 
dredging  and  other  works  connected  with  the 
deepening  and  widening  of  the  Cornwall  Canal 
on  section  No,  8  (not  otherwise  provided 
for)"  on  a  date  named;  "that  the  several 
parts  of  this  contract  shall  be  taken  together 
to  explain  each  other  and  to  make  the  whole 
consistent;  and  if  it  be  found  that  anything 
has  been  omitted  or  misstated  which  is  neces- 
sary for  the  proper  performance  and  comple- 
tion of  any  part  of  the  work  contemplated 
the  contractors  will,  at  their  own  expense,  ex- 
ecute the  same  as  though  it  had  been  properly 
described;"  and  that  the  engineer  could,  at 
any  time  before  or  during  construction,  order 
extra  work  to  be  done  or  changes  to  be  made, 
either  to  increase  or  diminish  the  work  to  be 
done,  the  contractors  to  comply  with  his  writ- 
ten requirements  therefor.  By  s.  34  it  was 
declared  that  no  contract  on  the  part  of  the 
Crown  should  be  implied  from  anything  con- 
tained in  the  signed  contract  or  from  the  posi- 
tion of  the  parties  at  any  time.  After  a  por- 
tion of  the  work  had  been  done  the  Crown 
abandoned  the  scheme  of  constructing  dams 
contemplated  by  the  contract  and  adopted  an- 
other plan  the  work  on  which  was  given  to 
other  contractors.  After  it  was  completed  the 
suppliants  filed  a  petition  of  right  for  the  pro- 
fits they  would  have  made  had  it  been  given 
to  them.  Held,  affirming  the  judgment  of  the 
Exchequer  Court  (7  Ex.  O.  R.  221),  that  the 
contract  contained  no  express  covenant  by  the 
Crown  to  give  all  the  work  done  to  the  sup- 
pliant and  s.  34  prohibited  any  implied  cov- 
enant therefor.  Therefore  the  petition  of  right 
was  properly  dismissed.  OUhert  Blasting  d 
Dredging  Co.  v.  The  King,  xxxiii.,  21. 


10.  Injury  from  puhlic  u^ork — Negligence  of 
Crown  officials — Rtght  of  action — LiahUity  of 
the  Crown— 50  d  51  Vict.  e.  16,  ss,  16.  2S, 
58 — Jurisdiction  of  the  Exchequer  Court- 
Prescription — Art,  2261  C.  C.]— Lands  in  the 
vicinity  of  the  Lachine  Canal  were  injuriously 
affected  through  flooding  caused  by  the  negli- 
gence of  the  Crown  officials  in  failing  to  keep 
a  siphon-tunnel  clear  and  in  proper  order  to 
carry  off  the  waters  of  a  stream  which  had 
been  diverted  and  carried  under  the  canal  and 
also  by  part  of  the  lands  being  spoiled  by 
dumping  excavations  upon  it.  Held,  reversing 
the  judgment  appealed  from  (7  Ex.  C.  R.  1), 
Da  vies,  J.,  dissenting,  that  the  owner  had  a 
right  of  action  and  was  entitled  to  recover 
damages  for  the  injuries  sustained  and  that 
the  Exchequer  Court  of  Canada  had  exclusive 

:  original  jurisdiction  in  the  matter  under  the 
provisions  of  the  16th,  23rd  and  58th  sections 
of  the  Exchequer  Court  Act.  The  Queen  v. 
FUion  (24  Can.  S.  C.  R.  482)  approved; 
City  of  Quebec  v.  The  Queen  (24  Can.  S.  C. 
R.  430)  referred  to.  The  prescription  estab- 
lished by  art.  2261  of  the  Civil  Code  of  Lower 
Canada  applies  to  the  damages  claimed  by 
appellant  in  his  petition  of  right.  Letoumeus 
V.  The  King,  xxxiii.,  335. 

11.  Ship  channel — Navigation  of  Rit^er  St. 
Lawrence  —  Negligence  —  Repair  —  Parlia- 
mentary appropriation — Discretion  as  to  ex- 
penditure.) —  Action  for  damages  to  SS. 
'*  Arabia,'  sustained  by  striking  an  obstruc- 
tion in  the  River  St.  Lawrence  ship  channel, 
which  had  been  deepened  by  the  Department 
of  Public  Works  and  subsequently  swept  once. 
The  suppliants  contended  that  the  Crown  was 
obliged   to   keep   the  channel   clear  and  that 
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failure  to  do  so  amounted  to  negligence,  The 
judgment  appealed  from  (7  Ex.  C.  R.  150) 
held  that  the  channel  was  not  a  public  work 
after  the  work  of  deepening  was  completed 
and,  even  if  it  was,  no  negligence  had  been 
proved  to  make  the  Crown  liable  under  a.  16 
(c)  of  the  Exchequer  Court  Act  (1887).  It 
also  decided  that  the  department  charged  with 
the  Impair  and  maintenance  of  the  work  with 
money  voted  by  Parliament  for  that  purpose 
was  not  obliged  to  expend  the  appropriation 
as  such  matters  were  within  the  discretion 
of  the  Govemor-in-Council  and  minister  who 
were  responsible  only  to  Parliament  in  re- 
spect thereof.  The  Supreme  Court  affirmed 
the  judgment  appealed  from.  Hamhurg 
American  Packet  Co.  v.  The  King^  xxxiii., 
252. 

[Leave  to  appeal  to  Privy  Council  granted, 
July,   1903.] 

12.  Expropriation  of  lands — Damages  for 
use  of  rifle  range — Mode  of  assessment — Valu- 
ation roll — Present  uses — Prospective  value — 
Evidence.] — ^The  judgments  appealed  from 
(see  8  Ex.  C.  R.  163)  decided,  in  eflfect,  that 
as  the  lands  taken  for  use  as  part  of  a  rifle 
range,  at  the  time  of  expropriation,  had  a 
prospective  value  for  residential  and  other 
uses  beyond  that  which  then  attached  to  them 
as  lands  in  use  for  agricultural  and  other 
similar  purposes,  such  prospective  values 
should  be  taken  into  consideration  in  assess- 
ing what  would  be  sufficient  and  just  com- 
pensation to  be  paid  upon  the  expropriation 
of  the  lands  for  such  public  uses  as  would, 
in  various  ways,  affect  the  lands  injuriously 
and  diminish  their  prospective  values. — In 
milking  the  assessment  of  such  compensation, 
the  court  below  consulted  the  municipal  as- 
sessment rolls,  not  as  a  determining  con- 
sideration, but  as  affording  some  assistance 
in  arriving  at  a  fair  valuation  of  the  lands 
expropriated.  The  Supreme  Court  of  Can- 
ada affirmed  the  judgment  appealed  from. 
The  Tumhull  Real  Estate  Co.  v.  The  King; 
Corkery  et  al.  v.  The  Kinaj  DeBury  et  al. 
V.  The  King,  6th  October,  1903,  xxxiii.,  677. 

13.  Assignment  of  contract  —  Assent  hy 
Crown — Evidence — Knowledge  by  Crown  offi- 
cers— Cancellation  —  Breach  of  contract  — 
Right  to  damages. 

See  Contract,  93. 

14.  Statutory  ewtinction  of  right  of  way — 
Access  to  aUuvial  lands — Indemnity  for  oJ>- 
strwction. 

See  Title  to  Land,     32. 

15.  Contracts  binding  on  the  Crown — SI 
Vict.  c.  12  (D.) — Extras — Certificate  of  en- 
gineer— Orders  hy  subordinate  officers. 

See  Contract,  89. 

16.  Payment  of  toUs — Contract  binding  on 
the  Crown — Negligence  of  public  servants — 
Common  carriers. 

See  Action,  109. 

17.  Intercolonial  railway  —  Extras  —  En- 
gineer's ceriificaie — Tort — Fraud  or  miscon- 
duct by  Crown  servants — Misrepresentation — 
Time  limit — Forfeiture — Liquidated  damages. 

See  Contract,  90. 


18.  Executory  contract — Appropriation  by 
Parliamen t —  Unauthorized  expenditure — Peti- 
tion of  right — Quantum  meruit — 31  Vict.  c. 
12,  ss.  7,  15.  20. 

See  Contract,  91. 

19.  Rideau  canal  lands — By  estate — Con- 
tract by  trustee. 

See  Rideau  Canal  Lands,  1, 

20.  Oovernment  railways-z-Public  servants 
— Misfeasance  —  Non-feasance — Negligence — 
Petition  of  right. 

See  Railways,  100. 

21.  Expropriation  of  lands — Reversion  of 
lands  not  used  for  canal  purposes — Mainten- 
ance. 

See  Rideau  Canal  Lands,  2. 

22.  Claim  for  extras  —  Certificate  of  en- 
gineer— Condition  precedent  —  Reference  to 
arbitration — Waiver  of  legal  rights. 

See  Arbitrations,  20. 

23.  Intercolonial  railway — "  Employee  " — 
Notice  of  action — Expropriation^ 

See  Trespass,  1. 

24.  Claim  for  extras — Condition  precedent 
— Chief  engineer's  certificate. 

See  CJoNTRACT,  96. 

25.  Negligence  of  servant  —  Liability  of 
Crown. 

See  Negligence,  206. 

26.  Contract  for — Authority  of  Oovernment 
engineer  to  vary  terms — Delay. 

See  Contract,  97. 

27.  Injury  to  property  by — Obstruction  of 
canai — Evidence  of  use  -of  canal. 

See  Expropriation,  2. 

28.  Injury  to  property  on  —  Liability  of 
Crown  for  tort— 60  d  51  Vict.  c.  16  (D.). 

See  Constitutional  Law,  25. 

29.  Contract  —  Final  certificate  of  engineer 
— Previous  decision — Necessity  to  foUow, 

See  Res  Judicata,  9. 

30.  Contract — Public  work — Progress  esti- 
mates  —  Engineer's  certificate  —  Revision  by 
succeeding  engineer — Action  for  payment  on 
monthly  certificate. 

See  Action.  111. 

31.  Progress  estimates  —  Arbitration — En- 
gineer's certifvcate — Approval  by  head  of  de- 
partment— Final  estimates  —  Condition  prece- 
dent— Arbitration. 

See  Contract,   101. 

32.  Contract  binding  on  the  Crown — Public 
work — Formation  of  contract — Order-in-coun- 
cil — Ratifica  t  ion — Breach. 

See  Contract,  103. 

33.  Breach  of  contract  —  Appropriation  of 
plant — Damages — Interest. 

See  Contract,  21. 
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See   AcnoN — Pbete-nom. 


QUAKERS. 

TiUe  to  land  —  Society  of  Friends,  or 
Quakers  —  Lands  held  in  trust  for — Author- 
ity of  governing  hodyJ] — ^The  supreme  or  gov- 
erning body  of  the  Society  of  Friends,  or 
Quakers,  in  Canada,  as  well  in  respect  to 
matters  of  discipline  as  to  the  general  govern- 
ment of  the  society,  is  the  Canada  yearly 
meeting. — ^The  Canada  yearly  meeting  having 
adopted  a  book  of  discipline  which  certain 
members  of  the  society  refused  to  accept,  these 
dissentient  members,  therefore,  could  not  hold, 
nor  exercise  any  right  over,  property  granted 
to  a  subordinate  branch  of  the  society  to  which 
they  had  formerly  belonged.  Judgment  ap- 
pealed from  (12  Ont.  App.  R.  543)  affirmed. 
Jones  V.  Borland^  xiv.,  39. 


QUANTUM  KERUIT. 

1.  Towage  of  vessel  -^  Contract  by  agent  in 
charge  —  Action  for  services  rendered. 

See  PBII7CIPAL  AND  Agent,  7. 

2.  Crown  —  Contract  —  Right  of  action  — 
Public  officer  —  Solicitor  and  client  —  R.  S. 
C.  cc.  llit  115  —  Inquiry  as  to  public  matters 
— Remuneration  of  commissioner. 

See  Action,  112. 


QUASH,  MOTION  TO. 

See  Appeal — Costs— Practice  of  Supreme 
Court. 


quasi-dei.it. 

Action  for  damages  —  River  improvements 
-Arbitration  —  C,  S.  L,  C.  c.  51, 

See  Prescription,  28. 
And  see  Negligence — Tort. 


«<  QUEBEC  ELECTIONS  ACT/' 

Controverted  election  —  Preliminary  objec- 
tions— Status  of  petitioner — Dominion  fran- 
chise— Construction  of  statute — Right  to  vote. 

See  Election  Law,  98. 


57  Vict.   c.  15   {Que.) 
suits — Prescription. 


QUEBEC  FIRE. 

Continuation  of 
See  Contract,  10. 


Bulk  sum  contract  —  Ewtras  —  Engineer's 
oertifioate — Errors  in  oglculation — Deductions 
— Interest, 

See  Contract,  57. 


**  QUEBEC  PHARMACY  ACT." 

Construction  of  statute  —  Retroactive  leg- 
islation —  Second  offence — Unlicensed  sale  of 
drugs. 

See  Statute,  36. 


QUEBEC  TURNPIKE  TRUST. 

1.  North  shore  roads— 4  Vict.  c.  11  {Can.) 
—16  Vict.  c.  2S5  {Can.)— Debentures — Leg- 
islative acknowledgment  —  Liability  of  the 
Crown  for  acts  by  agents.^ — Held,  Ritchie, 
C.J.,  and  G Wynne,  J.,  dissenting,  that  the 
trustees  of  the  Quebec  North  Shore  Turnpike 
Trust,  appointed  under  ordinance,  4  Vict.  c. 
17,  when  issuing  debentures,  under  16  Vict 
c.  235,  were  agents  of  the  late  Province  of 
(^inada,  and  that  province  was  obliged  to 
provide  for  the  payment  of  the  principal  of 
the  debentures  when  they  became  due. — Per 
Henry  and  Taschereau.  JJ.  That  the  Pro- 
vince of  Canada  had,  by  its  conduct  and  leg- 
islation, recognized  its  liability  to  pay  the  de- 
bentures and  that  the  trustees  were  entitled  to 
succeed  on  their  cross-appeal  as  to  interest 
from  the  date  of  the  maturing  of  the  deben- 
tures.— Per  Ritchie,  C.J.,  and  Gwynne,  J. 
That  the  trustees,  being  empowered  by  the  or- 
dinance to  borrow  moneys  "  on  the  credit  and 
security  of  the  tolls  thereby  authorized  to  be 
imposed,  and  of  other  moneys  which  might 
come  into  the  possession  and  be  at  the  disp^al 
of  the  said  trustees,  under  and  by  virtue  of  the 
ordinaixce,  and  not  to  be  paid  out  of  or  charge- 
able against  the  general  revenue  of  this  pro- 
vince/' the  debentures  did  not  create  a  lia- 
bility on  the  part  of  this  province  in  respect 
of  either  the  principal  or  interest  thereof. — 
BeUeau  v.  The  Queen,  vii.,  53. 

[The  Privy  Council  reversed  the  judgment 
of  the  Supreme  Court  (7  App.  Cas.  47a).] 

2.  Width  of  roads— Title  to  right  of  way- 
Middle  of  roadway  —  Quebec  North  Shore 
Turnpike  road  trustees  —  Petitory  action  — 
Possession  by  trustees — User  by  public — Es- 
propriation—36  Geo.  III.  c.  9—4  Vict.  c.  11 
—18  Vict.  c.  100,  s.  41  (O.)]— The  trustees  of 
a  turnpike  road,  from  Quebec  to  Saut  JL-la- 
Puce,  instituted  the  suit  to  remove  an  en- 
croachment upon  the  road,  alleging :  *'  that  in 
June.  1880.  or  about  that  time,  defendant 
illegally  and  without  any  right  whatsoever, 
unjustly  took  possession  of  a  part  of  the 
property  belonging  to  plaintifits,  to  wit: 
of  a  part  of  the  road,  about  20  feet  by 
6  feet  in  depth,  situate  in  the  parish  of 
Chateau  Richer  on  the  north  side  of  said 
road,  opposite  a  lot  of  \and  belonging  to  and 
possessed  by  defendant.  .  .  .  That  defend- 
ant dug  deeply  in  and  under  the  road  and 
erected  and  built  on  the  said  piece  of  land  a 
building  or  cellar,  and  committed  other  acts 
and  encroachments,  which  he  had  no  right  to 
commit,  thereby  decreasing  the  legal  width  of 
the  road  by  at  least  5  feet.*' — The  time  limited 
for  action  en  demolition  having  expired,  plain- 
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ti£E8  asked  to  be  declared  proprietors  in  pos- 
4M8sion  of  said  road  and  to  nave  the  said 
Jtioilding  or  cellar  removed  in  the  ordinary 
course  of  law. — Pleas: — (1)  general  issue  (2) 
peremptory  exception  that  the  part  of  the  said 
road  which  ran  through  defendant's  land  was 
a  portion  of  said  ianu;  and  he  acquired  said 
land  at  sheriff's  sale;  that  he  was  owner  of 
the  iand  on  each  side  of  the  road,  which,  at  the 
locus  in  quo,  was  bounded  on  the  north  by  a 
ditch  and  on  the  south  by  a  fence,  and  that 
the  building  of  the  said  cellar  in  no  way 
encroached  upon  the  road  in  question. — The 
road  was  put  under  control  of  the  trustees  by 
16  Vict  c.  235,  8.  5.  s.-s.  9,  in  1853.  The 
width  of  main  roads  or  the  King's  highways 
was  regulated  then  by  36  Geo.  III.  c.  9,  s.  2, 
at  30  feet  (French  measure)  between  2 
•ditches,  each  3  feet  wide,  and  of  suificient 
depth  to  drain  off  the  water,  and  where  the 
«aid  highways  were  not  already  30  feet  wide, 
the  Grand  Voyer,  if  he  thought  it  necessary 
and  practicable,  should  cause  them  to  be 
widened  by  the  person  bound  to  repair  the 
same. — The  trust  ordinance,  4  Vict.  c.  17,  s.  3, 
vested  the  trustees  with  all  powers  which  were 
vested  in  Grand  Voyers  or  municipal  councils 
by  36  Geo.  III.  c.  9,  and  by  ordinance,  4  Vict, 
c.  4,  ss.  37  and  45 ;  8  Vict.  c.  40,  ss.  28  and 
.30;  10  &  11  Vict.  c.  7,  ss.  33  and  39,  and 
enacted  that  the  trustees,  in  the  manner  which 
they  deem  fit,  might  cause  the  said  roads,  and 
the  bridges  thereupon,  to  be  improved  and 
widened,  repaired  and  made  anew,  and  might, 
for  the  purposes  aforesaid,  or  any  of  them, 
by  themselves,  their  agents  and  servants,  go 
into  and  enter  upon,  and  take  any  land  or  real 
property. — In  support  of  their  contention  that 
the  road  should  be  36  feet  wide  (French 
measure)  the  ditches  forming  part  of  the  road, 
appellants  cited  18  Vict.  c.  100,  s.  41,  as  to 
the  width  of  highways,  and  argued  that  this 
Act  must  have  been  based  on  the  general 
custom  which  had  existed  up  to  that  time  of 
making  all  front  roads  30  feet  wide  (French 
measure). — In  1854  appellants  macadamized 
the  road  and  made  the  ditch  on  the  north  side, 
thereby  fixing,  themselves,  the  limit  of  the 
road;  and  the  evidence  shewed  they  placed 
it  there  because  there  is  on  the  north  side  of 
the  road  a  hill  which  terminates  at  the  ditch, 
and  at  the  distance  of  one  foot,  and  one  foot 
nine  inches  from  the  edge  of  the  ditch,  in 
front  of  the  cellar,  the  ground  is  four  feet 
some  inches  higher  than  the  level  of  the  road, 
therefore  it  was  not  possible  to  pass  there, 
or  to  make  a  ditch  to  drain  the  road. — ^The 
appellants  made  the  ditch  at  the  foot  of  the 
hill,  the  only  place  where  it  was  practicable 
to  make  it ;  and  they  thereby  left  beyond  the 
•ditch  and  consequently  beyond  the  road  the 
ground  they  claimed  as  forming  part  of  the 
road.  The  south  side  of  the  road  was  bound- 
•ed  by  a  fence,  and  between  the  fence  and  the 
north-east  side  of  the  ditch  there  was  a 
width  of  30  feet,  and  from  the  edge  of  the 
north-east  side  of  the  ditch  to  that  of  the  cor- 
ner of  the  cellar,  there  was  a  width  of  one 
foot  nine  inches ;  at  the  north  corner  the 
width  was  nine  inches  less. — The  action  was 
maintained  in  the  Superior  Court  and  the 
Queen's  Bench  reversed  the  judgment  (3  Dor. 
Q.  B.  65.) — On  appeal  the  trustees  claimed 
that:  1st.  They  had  a  right  to  bring  the 
artion ;  2ndly.  The  road  in  question  should  be 
38  feet  3  inches  (equal  to  36  feet  French 
measure)  wide  at  least;  and  3rdly.  Respon- 
dent had  decreased  the  legal  width  of  the  road 
by  at  least  5  feet,  which  he  was  bound  to 
restore  to  the  appellants. — Held,  per  Ritchie, 
G.J.,  and  Fournier  and  Henry,  JJ.,  that  the 
road  was  an  ancient  road  which  was  not  of 


the  width  of  30  feet  (French  measure)  when 
the  appellants  received  control  of  it;  that  the 
law  clearly  recognized  such  roads,  and  con- 
templated that  the  Grand  Voyer,  it  he  should 
think  it  necessary  and  practicable,  should 
cause  such  roads  to  be  widened,  and  this  he 
had  never  done  as  regaras  this  road ;  that  tht 
appellants,  in  1854.  appear  to  have  taken  the 
road  in  the  state  it  then  was.  and  never  to 
have  exercised  the  power  of  widening  it  given 
them  by  4  Vict.  c.  17,  upon  paying  an  in- 
demnity to  the  proprietor;  and  that  whether 
or  not  the  road  was  the  legal  width  the  appel- 
lants had  no  right  to  any  ground  beyond  what 
formed  part  of  the  road,  and  served  as  such 
for  the  use  of  the  public  and  for  the  ditches, 
if  any,  and  therefore  could  not  claim  the 
ground  beyond  the  ditch  on  the  north  side  of 
the  road  which  could  not  be,  and  never  was, 
used  by  the  public,  and  never  formed  part  of 
the  road. — Per  Strong  and  Henry,  J  J.,  that 
the  property  of  the  road  was  vested  in  the 
Crown,  and  the  effect  of  the  statutes  was  not 
to  take  the  property  out  of  the  Crown  and 
vest  it  in  the  trustees,  but  to  make  them  cus- 
todians of  the  road  and  the  tolls  for  the 
benefit  of  t^e  bondholders  and  the  public. 
The  appellants  failed  to  shew  either  title  or 
possession,  and  the  action  therefore  failed. — 
Appeal  dismissed  with  costs.  (Gwynne,  J., 
dissenting.)  Quebec  North  Shore  Turnpike 
Road  Trustees  v.  Vezina,  8th  March,  1884; 
Cass.  Dig.  (2  ed.)  758. 


QUEENnEt  COUNSEI.. 

Prerogative  —  Appointment  —  Precedence 
—S7  Vict.  cc.  20,  ml  {N,  8.)— Retrospective 
legislation — Great  seal  of  Nova  Scotia — 40 
Vict.  c.  5  {D.)—40  Vict,  c.  2  (N, 8,) —Appeal 
— Jurisdiction — Prerogative.] — By  37  Vict.  c. 
20  (N.S.),  the  Lieutenant-Grovernor  was 
authorized  to  appoint  Queen's  Counsel  for  the 
province,  and  by  37  Vict.  c.  21  (N.S.)  to 
grant  to  any  meipber  of  the  bar  a  <i^atent  of 
precedence  in  the  courts  of  the  province.  R. 
was  appointed  on  the  27th  December,  1872, 
under  the  srreat  seal  of  (Janada,  a  Queen's 
Counsel,  and  by  the  uniform  practice  of  the 
court  he  had  precedence  over  all  members  of 
the  bar  not  holding  patents  prior  to  his  own. 
By  letters  patent,  dated  26th  May,  1876,  un- 
der the  great  seal  of  the  province,  several 
members  of  the  bar  were  appointed  Queen's 
0>unsel  for  Nova  Scotia,  and  precedence  was 
granted  to  them,  as  well  as  to  other  Queen's 
Counsel  appointed  by  the  Governor-General 
after  the  1st  July,  1867.  A  list  of  Queen's 
Counsel  to  whom  precedence  had  been  thus 
given  by  the  Lieutenant-Governor,  was  pub- 
lished in  the  Royal  Gazette,  and  the  name  of 
R.  was  included,  but  it  gave  precedence  and 
pre-audience  before  him  to  several  persons,  in- 
cluding appellants,  who  did  not  enjoy  it  be- 
fore. R.  obtained  a  rule  nisi  to  grant  him 
rank  and  precedence  over  all  Queen's  Coun- 
sel appointed  in  and  for  the  Province  of  Nova 
Scotia  since  the  26th  December.  1872.  and  to 
set  aside,  so  far  as  they  affected  R.'s  pre- 
cedence, the  letters  patent,  dated  the  26th 
May.  1876.  This  rule  was  made  absolute  by 
the  Supreme  CJourt  of  Nova  Scotia  which 
held. — 1.  That  the  letters  patent  of  prece- 
dence, issued  by  the  Lieutenant-Governor  of 
Nova  Scotia,  were  not  issued  under  the  great 
seal  of  the  Province  of  Nova  Scotia;  2.  That 
37  Vict.  c.  20,  21  (N.S.).  were  not  ultra 
vires;  3.  That  s.  2,  c.  21,  37  Vict,  was  not 
retrospective,  and  that  the  letters  patent  of 
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the  26th  May  1876,  issued  under  that  Act 
could  not  aflfect  the  precedence.  A  prelimin- 
ary objection  was  raised  to  the  jurisdiction  of 
the  court  to  hear  the  appeal.— <)n  the  argu- 
ment in  appeal  before  the  Supreme  Court  of 
Canada  the  question  of  the  validity  of  the 
great  seal  of  Nova  Scotia  was  declared  to 
have  been  settled  by  40  Vict.  c.  3  (D.)  and 
40  Vict.  c.  2  (N.S.)  and  it  was  Held,  1.  That 
the  judgment  of  the  court  below  was  one  from 
which  an  appeal  would  lie  to  the  Supreme 
Court  of  Canada;  (Fournier,  J.,  dissenting). 
2.  Per  Strong,  Fournier  and  Taschereau,  J  J. 
That  37  Vict.  c.  21  (N.S.),  has  no  retrospec- 
tive eflfect,  and  letters  patent  issued  under  it 
could  not  affect  the  precedence  of  the  Queen's 
Counsel  appointed  by  the  Crown.  3.  Per 
Henry,  Taschereau  and  Gwynne,  JJ.  That 
the  B.  N.  A.  Act.  1867.  has  not  invested  the 
Legislatures  of  the  provinces  with  any  con- 
trol over  the  appointment  of  Queen's  Counsel ; 
that  Her  Majesty  forms  no  part  of  the  Pro- 
vincial Legislatures,  as  she  does  of  the 
Dominion  Parliament,  and  therefore  no  pro- 
vincial Act  can  afiTect  Her  prerogative  right 
to  appoint  Queen's  Counsel  in  Canada  direct- 
ly, or  through  Her  representative,  the  Gover- 
nor-General, nor  vest  such  prerogative  right  in 
the  Lieutenant-Governors  of  the  provinces; 
and  that  37  Vict.  cc.  20  &  21  (N.S.)  are 
ultra  vires  and  void.  {See  Note.)  4.  Per 
Strong  and  Fournier,  JJ.  Thas  this  court 
ought  never,  except  in  cases  when  such  adjudi- 
cation is  indispensable  to  the  decision  of  a 
cause,  to  pronounce  upon  the  constitutional 
power  of  a  Legislature  to  pass  a  statute,  and 
that  there  was  no  necessity  in  this  case  to 
express  an  opinion  upon  the  validity  of  the 
Acts  in  question.  Lenoir  v.  Ritchie,  iii.,  575. 
[Note. — Reversed  in  Maritime  Bank  v.  Re- 
ceiver-Oeneral  of  New  Brunstoick  (20  Can.  S. 
C.  R.  695)  and  Atty.-Gen.  of  Can.  v.  Atty.- 
Gen.  of  Ont.  (23  Can.  S.  C.  R.  458).] 
See  Constitutional  Law,  44,  80. 


QUORUM. 

1.  Appeal  —  Disqualification  of  judge  — 
Quorum  in  such  case — 52  Vict,  c.  57,  s,  1 — 
Practioe.l — Where  a  judge  of  the  Supreme 
Court  of  Canada  had,  before  his  appointment, 
sat  during  the  hearing  of  the  cause  upon  the 
appeal  in  the  court  below,  he  is  disqualified 
from  sitting  or  taking  part  in  the  hearing  or 
adjudication  of  an  appeal  from  the  judgment 
rendered  therein  to  the  Supreme  Court  of 
Canada,  notwithstanding  that  he  did  not  give 
any  opinion  nor  take  any  part  in  the  adjudi- 
cation of  the  court  below  nor  in  the  trial 
court. — The  opinion  of  the  court  was  asked 
by  His  Lordship,  Mr.  Justice  King,  as  to  his 
qualification  to  sit  on  the  appeal  to  the  Su- 
preme Court  of  Canada  under  the  above  men- 
tioned circumstances.  His  Lordship  Sir 
Henry  Strong,  C.J.,  was  of  opinion  that  un- 
der the  first  section  of  the  Act,  52  Vict.  c. 
37,  Mr.  Justice  King  was  disqualified.  Four- 
nier, Taschereau  and  Sedgewick,  JJ.,  concur- 
red. His  Lordship  Mr.  Justice  King  there- 
upon retired  from  the  bench  and  the  hearing 
of  the  appeal  was  proceeded  with  before  the 
four  other  judges  constituting  a  quorum  un- 
der the  statute  cited.  Grant  v.  McLaren,  9th 
May.  1894. 


2.  Territorial  court  of  Yukon  Territory — 
Quorum  to  constitute  court  for  hearing  ap- 
peals."l — Semhle,  Under  the  provisions  of  the 
Yukon  Territory  Act,  62  &  63  Vict.  c.  11, 
s.  «,  and  s.  42  of  c.  50,  R.  S.  C.  thereby 
made  applicable  to  the  Territorial  Court  of 


Yukon  Territory,  three  judges  of  that  court 
are  necessary  to  constitute  a  quorum  for  the 
hearing  of  appeals  from  judgments  rendered 
upon  the  trial  of  causes  therein.  Barrett  v. 
Le  Syndioat  Lyonnais  du  KUmdyke,  24th  Au- 
gust, 1903,  xxxiii.,  667. 
See  Amending  Act  of  1903. 

3.  Absent  in  Court  of  Appeal  helow — Ap- 
peal direct  to  Supreme  Court — Sup,  Ct.  Act, 
1879,  «.  6. 

See  Practice  or  Sufbbme  Court,  184. 


QUO  WARRANTO. 

Appeal  —  Jurisdiction.^  —  No  appeal  lies 
from  a  judgment  on  proceedings  by  quo  war- 
ranto to  the  Supreme  Court  of  Canada. 
Walsh  V.  Hefferman,  xiv..  738. 


RAJXWATS. 

1.  Cabbtiito  Goods.  1-7. 

2.  Casbxlno  Passengers,  8-15. 

3.  Condition  op  Way;  Works,  Ac,  16-23. 

4.  Customs  Duties,  24. 

5.  Expropriations,  25-40. 

6.  Farm  Crossings,  41-46. 

7.  Injuries  to  Persons,  47-67a. 

8.  Injuries  to  Property,  68-81. 

9.  Lease  or  Sale  op  Railway,  82-86. 

10.  Municipal  Aid;   Control  op   Streets. 

Ac.  87-98. 

11.  Operation  op  Railway,  99-131. 

12.  Subsidies,  132-184. 

13.  Taxes,  135-139. 

14.  Telegraph  Lines,  140. 

15.  Tratpic  Arrangements,  141-144. 

16.  Other  Matters,  145-166. 


1.  Carrying  Goods. 

1.  BUI  of  lading  —  Verbal  condition  — 
Perishable  freight  —  AgenVs  authority  — 
Negligence.^ — The  station  agent  of  a  railway 
company  in  the  ordinary  course  of  business 
agreed  that  oil  shipped  should  be  carried  in 
covered  cars  and  with  dispatch. — ^The  bill  of 
lading  had  no  such  clause,  but  stated  that 
such  goods  should  be  carried  '*at  owner's  risk." 
— In  an  action  for  negligent  breac^  HM, 
affirming  judgment  appealed  from  (28  U.  C. 
C.  P.  587),  that  evidence  of  the  condition  by 
parol  was  admissible,  that  it  became  incorpor- 
ated with  the  bill  of  lading  as  part  of  the 
contract  for  carriage;  that  the  agent  had 
authority  to  make  the  condition  with  the  ship- 
per; that  it  was  negligence  on  the  part  of 
the  company  to  fail  to  provide  fit  and  pro- 
per means  of  transportation  for  such  perish- 
able goods,  and  that  by  failure  to  carry  in 
covered  cars  with  dispatch  the  company  was 
estopped  from  setting  up  the  printed  condi- 
tion as  to  carriage  **  at  owner's  risk "  in  or- 
der to  avoid  liability.  Grand  Trunk  Ry.  Co, 
V.  Fitzgerald,  v.,  204. 
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2.  BiU  of  lading — Notioe  —  Condition  — 
Carriage  hy  railway  —7  Contract  against  lia- 
hUity  —  Negligence  — Live  stock  at  owner's 
risk  —  RaUway  Act,  1S68,  SI  Vict.  0.  68,  s, 
20,  s,s.  Jh-S4  Vict.  c.  45.  s.  5—^  Viot.  c.  P.] 
— A  dealer  in  horses  hired  a  car  from  the  com- 
pany to  transport  stock  over  their  road,  and 
si^ed  a  shipping  note  by  which  he  agreed  to 
be  boimd  by  the  following,  among  other  con- 
ditions : — '*  The  owner  of  animals  undertakes 
all  risks  of  loss,  injury,  damage  and  other 
contingencies,  in  loading,  &c"  "3.  When  free 
passes  are  given  to  persons  in  charge  of 
animals,  it  is  only  on  the  express  condition 
that  the  railway  company  are  not  responsible 
for  any  negligence,  default,  or  misconduct  of 
any  kind,  on  the  part  of  the  company  or  their 
servants,  or  of  any  other  person  or  persons 
whomsoever,  causing,  or  tending  to  cause  the 
death,  injury  or  detention  of  any  person  or 
persons  travelling  upon  any  such  free  passes, 
.  .  .  the  person  using  any  such  pass  takes 
all  risks  of  every  kind,,  no  matter  how  caused," 
— ^The  horses  were  carried  over  the  Grand 
Trunk  Railway  in  charge  of  a  person  em- 
ploj'ed  by  the  owner,  such  per&on  having  a 
free  pass  for  the  trip.  Through  the  negli- 
gence of  the  company's  servants  a  collision  oc- 
curred by  whicrh  the  said  horses  were  injured. 
-r-On  appeal  from  the  Court  of  Appeal  for 
Ontario  (10  Ont.  App.  li.  162),  affirming 
the  judgments  of  the  Divisional  Court  (2  O. 
R.  197)  in  favour  of  the  defendants.  Held, 
\er  Ritchie,  C.J.,  and  Foumier  and   Henry, 

J.,  that  as  the  General  Railway  Act,  1868 
(31  Vict.  c.  68,  s.  20,  s.-s.  4),  as  amended  by 
34  Vict.  c.  43,  s.  5,  re-enacted  by  Consol.  Ry. 
Act,  1879  (42  Vict.  c.  9.  s.  25,  s.  ss.  2,  3,  4), 
prohibits  railway  companies  from  protecting 
themselves  against  liability  for  negligence  by 
notice,  condition  or  declaration,  and  which  ap- 
plies to  the  Grand  Trunk  Ry.  Co.,  the  com- 
pany could  not  avail  themselves  of  the  above 
stipulation  that  they  should  not  be  respon- 
sible for  the  negligence  of  themselves  or  their 
servants. — Per  Strong  and  Taschereau,  JJ-, 
dissenting.  That  the  words  "  notice,  condition 
or  declaration,"  in  the  said  statute  contem- 
plate a  public  or  general  notice,  and  do  not 
prevent  a  company  from  entering  into  a  spe- 
cial contract  to  protect  itself  from  liability. 
Orand  Trunk  Hy.  Co.  v.  Vogel;  Grand  Trunk 
Ry.  Co.  V.  Morton,  xi.,  612. 

[Cf.  —  Grand  Trunk  Ry.  Co.  v.  McMiUan 
(16  Can.  S.  C.  R.  543)  ;  Robertson  v.  Grand 
Trunk  Hy.  Co.  (24  Can.  S.  C  R.  611)  ;  Olen- 
goil  Steamship  Co.  v.  FUkington  (28  Can.  S. 
O.  R.  146)  ;  The  Queen  v.  Grenier  (30  Can. 
8.  C.  R.  42).] 

Note. — ^The  decision  in  Grand  Trunk  Ry. 
Co.  V.  Vogel  may  be  considered  as  overruled  by 
subsequent  jurisprudence.     See  Nos.  3,  5. 

3.  BiU  of  lading  —  Conditions  —  Connect- 
ing lines  —  Carriage  beyond  terminus  —  Con- 
tract for  whole  transit — Loss  after  transit-;- 
Warehousemen  —  Bailment  —  Notice  in  writ- 
ing —  ^Statutory  liability  —  Joint  tort  feasors 
— Partial  loss  —  Release  —  Estoppel  —  R. 
a.C.  c.  109  —  Pleading  —  Res  judicata.] — 
Where  a  railway  dompany  undertakes  to 
carry  goods  to  a  point  beyond  the  terminus 
of  its  own  line  its  contract  is  for  carriage  of 
the  goods  over  the  whole  transit,  and  the 
other  companies  over  whose  lines  they  must 
pass  are  merely  agents  of  the  contracting 
company  for  such  carriage,  and  in  no  privity 
of  contract  with  the  shipper.  Bristol  d  Ewe- 
ter  Ry.  €0.  v.  CoUins  (7  H.  L.  Cas.  194) 
8.  c.  D.— 38 


followed. — Such  a  contract  being  one  which  a 
raili^ay  company  might  refuse  to  enter  into, 
B.  104  of  the  Railway  Act  (R.  S.  C.  c.  109) 
does  not  prevent  it  from  restricting  its  lia- 
bility for  negligence  as  carriers  or  otherwiiK 
in  respect  to  the  goods  to  be  carried  af tor 
they  had  left  its  own  line.  The  decision  in 
Vogel  v.  G.  T.  R.  Co.  (11  Can.  S.  C.  R.  612) 
does  not  govern  such  a  contract. — One  of  the 
conditions  in  a  contract  to  carry  goods  to 
P.,  a  place  beyond  the  terminus  of  the  com- 
pany's line,  provided  that  the  company 
**  should  not  be  responsible  for  any  loss,  mis- 
delivery, damage  or  detention  that  might  hap- 
pen to  goods  sent  by  them,  if  such  loss,  mis- 
delivery, damage  or  detention  occurred  after 
said  goods  arrived  at  the  stations  or  places  on 
their  line  nearest  to  the  points  or  places  which 
they  were  consigned  to,  or  beyond  their  said 
limits."  Held,  that  this  condition  would  not 
relieve  the  company  from  liability  for. loss  or 
damage  occurring  during  transit,  even  if  such 
loss  occurred  beyond  the  limits  of  the  com- 
pany's own  line.  Held,  per  Strong  and  Tasche- 
reau, JJ.,  that  the  loss  having  occurred  after 
transit  was  over,  and  the  goods  delivered  at 
P.^  and  the  liability  of  the  company  as  car- 
riers having  ceased,  this  condition  reduced  the 
contract  to  one  of  mere  bailment  as  soon  as 
the  goods  were  delivered,  and  also  exempted 
the  company  from  liability  as  warehousemen, 
and  the  goods  were  from  that  time  in  custody 
of  the  company  on  whose  line  P.  was  situate, 
as  bailees  for  the  shipper.  Foumier  and 
Gwynne,  JJ.,  dissenting. — Another  condition 
provided  that  no  claim  for  damage,  loss,  or 
detention  of  goods  should  be  allowed  unless 
notice  in  writing,  with  particulars,  was  given 
to  the  station  agent  at  or  nearest  to  the  place 
of  delivery  within  36  hours  after  delivery  of 
the  goods  in  respect  to  which  the  claim  was 
made.  Held,  per  Strong,  J.,  that  a  plea  set- 
ting up  non-compliance  with  this  condition 
having  been  demurred  to,  and  plaintiff  not 
having  appealed  against  a  judgment  overruling 
the  demurrer,  the  question  as  to  the  sufficiency 
in  law  of  the  defence  was  res  judicata.  Held, 
also,  per  Strong,  J.  (Gwynne,  J.,  contra) 
that  part  of  the  consignment  having  been  lost, 
such  notice  must  be  given  in  respect  to  the 
same  within  36  hours  after  delivery  of  those 
which  arrive  safely. — Quare,  In  the  present 
state  of  the  law  is  a  release  to,  or  satisfaction 
from,  one  of  several  joint  tort  feasors,  a  bar 
to  an  action  against  the  others? — Judgment 
appealed  from  (15  Ont.  App.  R.  14)  reversed. 
Grand  Trunk  Ry.  Co.  v.  McMUlan,  xvi.,  543. 

[Leave  to  appeal  to  the  Privy  Council  was 
refused  on  the  ground  that  the  case  did  not 
affect  considerable  value  and  was  not  of  very 
substantial  character,  and  the  judgment  did  not 
determine  a  question  of  great  public  interest, 
nor  of  legal  importance.  Gagnon  v.  Prince 
(8  App.  Cas.  103)  approved,  17th  May,  1889. 
See  Cass.  Dig.  (2  ed.)  741;  Wheeler,  P.  O. 
Law,  982.] 

4.  Carriage  of  goods — Carriage  of  connect- 
ing lines — Contract  for — Authority  of  agent — 
Shipment  to  order  of  consignor  —  Delivery.] 
— b5.,  in  British  Columbia,  being  about  to  pur- 
chase goods  from  G.  in  Ontario,  signed,  on 
request  of  the  freight  agent  of  the  N.  P.  Ry. 
Co.  in  B.  (1,  a  letter  to  G.  asking  him  to  ship 
goods  via  G.  T.  Ry.  and  C.  &  N.  W.,  Cire  N. 
P.  Ry.  at  St.  Paul.  This  letter  was  forward- 
ed to  the  freight  agent  of  the  N.  P.  Ry.  Co. 
at  Toronto,  who  sent  it  to  G.,  and  wrote  to 
him,  "  I  enclose  you  card  of  advice  and  if  you 
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•will  kiudly  fill  it  up  when  y.ou  make  the  ship 
•meut  seud  it  to  me.  I  will  trace  aud  hurry 
them  tUi-ough  and  advise  you  ot  delivery  to 
consignee/'  G.  shipped  the  goods  as  suggeste<l 
in  this  letter  deliverable  to  his  own  order  in 
B.  C.  Held,  affirming  the  decision  appealed 
from  (21  Ont.  App.  K.  322),  that  on  arrival 
of  the  goods  at  St.  Paul,  the  N.  P.  Ky.  Co. 
was  t)ound  to  accept  delivery  of  them  for  car- 
riage to  B.C.  and  to  expedite  such  carriage; 
thac  tliey  were  in  the  care  of  said  company 
from  St.  Paul  to  B.  C. ;  that  the  freight  agent 
at  Toronto  had  authority  so  to  bind  the  com- 
pany ;  and  that  the  company  wa«  liable  to  G. 
for  the  value  of  the  goods  which  were  de- 
livered to  E.  at  British  Columbia  without  an 
order  from  G.  and  not  paid  for.  Northern 
J'acific  Hy,  Co.  v.  Grant,  xxiv.,  546. 

5.  Construction  of  statute  —  Railway  Act, 
1888,  s.  246  {3) — Carriage  of  goods — Contract 
limiting  liability — Negligence-] — By  the  Rail- 
way Act,  1888  (51  Vict.  c.  29  [D.]),  s.  246 
(3),  "every  person  aggrieved  by  any  neglect 
or  refusal  in  the  premises  shall  have  an  action 
therefor  against  the  company,  from  which  ac- 
tion the  company  shall  not  be  relieved  by  any 
notice,  condition  or  declaration,  if  the  damage 
arises  from  any  negligence  or  omission  of  the 
company  or  of  its  servants."     Held,  affirming 

•the  decision  appealed  from  (21  Out.  App.  R. 
204),  that  this  provision  does  not  disable  a 
railway  company  from  entering  into  a  special 
contract  for  the  carriage  of  goods  and  limiting 
its  liability  as  to  amount  of  damages  to  be  re 
covered  for  loss  or  injury  to  such  goods,  aris- 
ing from  negligence.  Vogel  v.  Grand  Trunk 
Ry.  Co.  (11  Can.  S.  C.  R.  612)  and  Bate  v. 
Canadian  I^acific  Ry  Go.  (15  Ont.  App.  R. 
388),  distinguished.— The  Grand  Trunk  Ry. 
Co.  received  from  R.  a  horse  to  be  carried  over 
its  line,  and  the  agent  of  (he  company  and  R. 
signed  a  contract  for  such  carriage  whic'h  con- 
tained this  provision  :  '*  The  company  shall 
in  no  case  be  responsible  for  any  amount  ex- 
ceeding   $100   for  each   and  any   horse,"   &c. 

•Held,  affirming  the  decision  appealed  from, 
that  the  words  **  shall  in  no  case  be  respon- 
sible "  were  sufficiently   general   to   cover  all 

■  <;ases  of  loss  however  caused,  and  the  horse 
having  been  killed  by  negligence  of  servants 
of  the  company,  R.  could  not  recover  more 
than  $100,  though  the  value  of  the  horse 
largely  exceeded  that  amount.  Robertson  v. 
Grand  Trunk  Ry.  Co.,  xxiv.,  611. 
See  No.  8,  infra. 

6.  Carriage  of  goods  —  Connecting  lines — 
Special  coniract—^Loss  by  fire  in  warehouse — 
Negligence.] — In  an  action  by  S.,  a  merchant 
at  Merlin,  Ont.,  against  the  Lake  Erie  and 
Detroit  River  Railway  Co.,  the  statement  of 
claim    alleged    that    S.    had   purcfhased    goods 

•  from  parties  in  Toronto  and  elsewhere  to  be 
delivered,  some  to  the  G.  T.  B.  Co.,  and  the 
rest  to  the  C.P.R.  Co.  and  other  companies,  by 
the  said  several  companies  to  be,  and  the  same 
were,  transferred  to  the  Lake  Erie,  &c..  Co., 
for  carriage  to  Merlin.  That  on  receipt  by 
the  Lake  Erie  Co.  of  the  goods  it  became  their 
duty  to  carry  them  safely  to  Merlin  and  de- 
liver them  to  S.     Tliere  was  also  an  allegation 

.  of  a  contract  by  the  Lake  Erie  Co.  for  storage 
of  the  goods  and  delivery  to  S.  when  requested, 

.  and  a  lack  .of  proper  cfaye  whereby  the  goods 
were  lost.     The  goods  were  destroyed  by  fire 

.  while  stored  in  a  building  owned  by  the  Lake 
Erie  Co.  at  Merlin.  Held,  reversing  the  deci- 
sion appealed  from,  that  as  to  the  goods  de- 
livered to  the  G.  T.  R,  Co.  to  be  transferred 


to  the  Lake  Erie  Co.  as  alleged,  if  the  cause 
of  action  stated  was  one  arising  ea  delicto  it 
must  fail  as  the  evidence  shewed  that  the 
goods  were  received  from  the  G.  T.  R.  Co.  for 
carriage  under  the  terms  of  a  special  contract 
contained  in  the  bill  of  lading  and  shipping 
note  given  by  the  G.  T.  R.  Co.  to  the  con- 
signors, and  if  it  was  a  clause  of  action  found 
ed  on  contract  it  must  also  fail  as  the  con- 
tract under  which  the  goods  were  received  by 
the  G.  T,  R.  Co.  provided  among  other  things, 
that  the  company  would  not  be  liable  for  the 
loss  of  goods  by  fire,  that  goods  stored  should 
be  at  sole  risk  of  the  owners,  and  that  the 
provisions  should  apply  to  and  for  the  benefit 
of  every  carrier.  Held,  further,  that  as  to  the 
goods  delivered  to'  the  companies  other  than 
the  G.  T.  Co.  to  be  transferred  to  the  Lake 
Erie  Co.,  the  latter  company  was  liable  under 
the  contract  for  storage;  that  the  goods  were 
in  its  possession  as  warehousemen,  and  the 
bills  of  lading  contained  no  clause,  as  did  those 
of  the  G.  T.  U.  Co.,  giving  subsequent  carriers 
the  benefit  of  their  provisions;  and  that  the 
two  courts  below  had  held  that  the  loss  was 
caused  by  the  negligence  of  servants  of  the 
Lake  Erie  Co..  and  such  finding  should  not  be 
interfered^  with.  Held,  also,  that  as  to  goods 
carried  on  a  bill  of  lading  by  the  Lake  Erie 
Co.,  the  company  was  not  liable  as  there  was 
an  express  provision  therein  that  owners 
should  incur  all  risk  of  loss  of  goods  in  charge 
of  the  company,  as  warehousemen ;  and  that 
such  condition  was  a  reasonable  one  as  the 
c'ompany  only  undertakes  to  warehouse  goods 
of  necessity  and  for  convenience  of  shippers. 
Lake  Erie  and  Detroit  River  Ry.  Co.  v.  i:Sales, 
xxvi.,  663. 

7.  Carriage  of  goods — Special  instructions — 
Acceptance  by  consignee  —  Warehousemen — 
Negligence — Amendment.] — F.  Bros.,  dealers 
in  scrap  iron  at  Toronto,  for  some  time  prior 
to  and  after  1897  had  sold  iron  to  a  Rolling 
Mills  Co.  at  Sunnyside  in  Toronto  West.  The 
G.  T.  R.  Co.  had  no  station  at  Sunnyside.  the 
nearest  being  at  Swansea,  a  mile  further  west, 
but  the  Rolling  Mills  Co.  had  a  siding  capable 
of  holding  three  or  four  cars.  In  1897  F. 
Bros,  instructed  the  G.  T.  R.  Co.  to  deliver  all 
cars  addressed  to  their  order  at  Swansea  or 
Sunnyside  to  the  Rolling  Mills  Co.,  and  in 
October,  1899,  they  had  a  contract  to  sell  cer- 
tain quantities  of  different  kinds  of  iron  to 
the  company  and  shipped  to  them  at  various 
times  up  to  2nd  January,  1900,  five  cars,  one 
addressed  to  the  company,  and  the  others  to 
themselves  at  Sunnyside..  On  lOth  January 
the  company  notified  F.  Bros.'  that,  previous 
shipments  had  contained  iron  not  suitable  for 
their  business  and  not  of  the  kind  contracted 
for  and  refused  to  accfept  more  until  a  new 
arrangement  was  made,  and  about  the  middle 
of  January  they  refused  to  accept  part  of  the 
five  cars  and  the  remainder  before  the  end  of 
January.  On  4th  February  the  cars  were 
placed  on  a  siding  to  be  out  of  the  way  and 
were  there  frozen  in.  On  9th  February  F. 
Bros,  were  notified  that  the  cars  were  there 
subject  to  their  orders,  aAd  two  days  later  F.. 
one  of  the  firm,  went  to  Swansea  and  met  the 
company's  manager*  They  could  not  get  at 
the  cars  where  they  were  and  F.  arranged 
with  the  station  agent  to  have  them  placed  on 
the  company's  siding  and  he  would  have  what 
the  company  would  accept  taken  to  the  mills 
in  teams.  The  cars  could  not  be  moved  until 
the  end  of  April  when  the  price  of  the  iron 
had  fallen  and  F.  Bros,  would  not  accept 
them,    but   after   considerable'  correspondence 
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and  negotiation  they  took  them  away  in  the 
following  October  and  brought  an  action 
against  the  G.  T.  B.  Co.  founded  on  the  fail- 
ure to  deliver  the  cars.  It  appeared  that  in 
.previous  shipments  the  cars  were  usually  for- 
warded to  the  rolling  mUls  on  receipt  of  an 
order .  therefor  from  the  company ,  but  some- 
times they  were  sent  without  instructions,  and 
on  3rd  February  the  station  agent  had  written 
to  F.  Bros,  that  the  caas  were  at  Swansea 
and  would  be  sent  down. to  the  rolling  mills. 
Held,  affirming  the  judgment  of  the  Court  of 
Appeal,  that  the  Rolling  Mills  Co.  were  con- 
signees of  all  the  cars  and  that  they  had  the 
right  to  reject  them  at  Swansea  if  not  accord- 
ing to  contract.  Having  exercised  such  right 
the  railway  company  were  not  liable  as  car- 
riers, the  transitus  having  come  to  an  end  at 
Swansea  by  refusal  of  the  company  to  receive 
them. — ^The  Court  of  Appeal,  while  relieving 
the  railway  compauy  from  liability  as  carriers, 
held  them  liable  as  warehousemen  and  ordered 
a  reference  to  ascertain  the  damages  on  that 
head.  Held^  reversing  such  decision,  Mills,  J., 
dissenting,  that  the  action  was  not  brought 
against  the  railway  company  as  warehouse- 
men, and  as  they  could  only  be  liable  as  such 
for  gross  negligence  and  the  question  of  negli- 
gence had  never  been  raised  nor  tried,  the  ac- 
tion must  be  dismissed  in  toto,  with  reserva- 
tion of  the  right  of  F.  Bros,  to  bring  a  fur- 
ther action  should  they  see  fit.  "l^he  Grand 
Trunk  liy.  Co.  v.  Frankel,  xxxiii.,  115. 


2.  Carrying  Passengers. 

8.  Passenger  ticket — Loss  of  baggage — iSpe- 
cial  contract — Reduced  fare — Notice  of  condi- 
tions— Negligence.] — Plaintiff  purchased  from 
an  agent  of  the  company  at  Ottawa  what  was 
called  a  **  land  seeker's  ticket."  the  only  kind 
of  return  ticket  issued  on  the  route,  for  a 
passage  to  Winnipeg  and  return,  paying  less 
than  the  single  fare  each  way.  The  ticket 
was  not  transferable  and  had  conditions  prmt- 
ed  on  it,  one  of  which  limited  the  liability  of 
the  company  for  baggage  to  wearing  apparel 
not  exceeding  $100  in  value,  and  another  re- 
quired the  signature  of  the  passenger  for  the 
purpose  of  identification  and  to  prevent  a 
transfer.  The  agent  obtained  plaintiff's  signa- 
ture to  the  ticket  explaining  that  it  was  for 
the  purpose  of  idehtitication ;  but  did  not  read 
nor  explain  to  her  any  of  the  conditions,  and 
having  sore  eyes  at  th^  time  she  was  unable  to 
read  thepi  herself.  On  the  trip  to  Winnipeg 
an  accident  happened  to  the  train  and  plain- 
tiff's baggage,  valued  at  over  $1,000,  caught 
fire  and  was  destroyed.  The  jury  found  for 
plaintiff  for  the  alleged  value  of  the  baggage. 
Held,  reversing  the  judgment  appealed  from 
(15  Ont.  App.  R.  388),  Gwynne,  J.,  dissent- 
ing, that  there  w^as  sufficient  evidence  that  the 
loss  of  the  baggage  was  caused  by  defendants' 
negligence,  and,  the  special  conditions  printed 
on  the  ticket  not  having  been  brought  to  the 
notice  of  plaintiff,  she  was  not  bound  by  them 
and  could  recover  her  loSK  from  the  company. 
Bate  y.  Canadian  Pacific  Hy.  Co.,  xviii..  CJ>7. 

8ee  No.  5,  ante. 

9.  Passenger  —  Implied  contract — Produc- 
tion of  ticket — Refusal — Ejectment  from  train 
— lAahilitv  —  General  Railway  Act,  51  Vict. 
c.  29  (/>.),  ss:  247  and  248.]— By  51  Vict.  c. 
29,  f.  248,  any  passenger  on  a  railway  train 
who  refuses  to  pay  his  fare  may  be  put  off 


the  train.  Held,  reversing  the  decision  ap- 
pealed from  (20  Ont.  App.  R.  470).  Fourjiier, 
J.,  dissenting,  that  the. contract  between  the 
person  buying  a  railway  ticket  and  the  com- 
pany on  whose  line  it  is  intended  to  be  used 
implies  that  such  ticket  shall  be  produced  and 
delivered  up  to  the  conductor  of  the  train  on 
which  such  person  travels,  and  if  he  is  put  off 
a  train  for  refusing  or  being  unable  so  to 
produce  and  deliver  it  up,  the  company  is  not 
liable  to  an  action  for  such  ejectment.  Grand 
Trunk  Ry.  Co.  v.  Beaver,  xxii.,  498. 

10.  Carriage  of  passengers  —  Derailment — 
Broken  rail — Latent  defects — Arts.  105S,  IStS, 
1675  C.  C] — Where  the  breaking  of  a  rail  is 
shewn  to  be  due  to  the  severity  of  the  climate 
and  the  suddenly  great  variations  of  the  de- 
grees of  temperature,  and  not  to  any  want  of 
care  or  skill  upon  the  part  of  the  railway 
company  in  the  selection,  testing,  laying  and 
use  of  such  rail,  the  company  is  not  liable  in 
damages  to  a  passenger  injured  by  the  derail- 
ment of  a  train  through  the  breaking  of  such 
rail.  Fournier,  J.,  dissented,  and  was  of  opin- 
ion that  the  accident  was  caused  by  a  latent 
defect  in  the  rail  which  was  known  or  ought  to 
have  been  known  to  the  company,  and  that  a 
railway  company  is  responsible  under  the  Civil 
Code,  for  injuries  resulting  from  such  a  defect. 
— Judgment  appealed  from  (M.  L.  R.  3  Q.  Q. 
324)  reversed.  Canadian  Paeifta  Ry.  Co.  v. 
Chalifouw,  xxii.,  721. 

11.  Railway  ticket — Right  to  stop  over.] — 
By  the  sale  of  a  railway  ticket  the  contract 
of  the  railway  company  is  to  convey  the  pur- 
chaser in  one  continuous  journey  to  his  desti- 
nation ;  it  gives  him  no  right  to  stop  at  any 
intermediate  station.  Craig  v.  Great  Western 
Ry.  Co.  (24  U.  C.  Q.  B.  509)  ;  Briggs  v. 
Grand  Trunk  Ry.  Co.  (24  U.  C.  Q.  B.  516)  ; 
and  Cunningham  v.  The  Grand  J^runk  Ry. 
Co.  (9  L.  C.  Jur.  57;  11  L.  C.  Jur.  107),  ap- 
proved and  followed.  Judgment  appealed  fr  m 
(4  Ex.  C.  R.  321)  aflirmed.  Coombs  v.  The 
Queen,  xxvi.,  13. 

12.  Government  railway  —  Non-feasance — 
Misfeasance — Public  serviQC — Carriers — **  The 
King  can  do  no  wrong.''] — ^In  1880,  a  passen- 
ger travelling  on  the  P.  E.  I.  railway,  owned 
by  the  Dominion  of  Canada,  and  operated  un- 
der the  management  of  the  Minister  of  Rail- 
ways and  Canals,  sustained  injuries  through 
an  accident  to  the  train.  —  The  Exchequer 
Court  found  that  the  railway  was  in  a  most 
unsafe  state  from  the  rottenness  of  the  ties, 
that  the  safety  of  life  had  been  re<-klessly 
jeopardized  by  running  trains  over  it  with 
passengers,  and  that  there  had  been  a  breach 
of  contract  to  carry  the  suppliant  safely  and 
securely  upon  his  transportation  ticket,  and 
awarded  damages  for  the  injuries  sui^tained. — 
Held,  reversing  the  judgment  appealed  from 
(8  Can.  S.  C:  R.  2),  Fournier  and  Henry, 
JJ.,  dissenting,  that  the  establishment  of  Gov- 
ernment railways   in   Canada,    of   which    the 

I  Minister  of  Railways  and  Canals  has  the  man- 
agement, direction  and  control,  under  statu- 
tory'  provisions,  for  the  benefit  and  advantage 
of  the  public,  is  a  branch  of  the  public  ser- 
vice created  by  statute  for  public  convenience, 
and  not  to  be  treated  as  a  private  and  mer- 
cantile speculation,  and  '  that  a  i)etition  of 
right  does  not  lie  against  the  Crown  for  in- 
juries resulting  from  the  non-feasance  or  mis- 
feasance, wrongs,  negligences  or  omissions  of 
duty,  of  the  subordinate  offic^ers  or  agents  em- 
ployed on  such  railways;   that  the  Crown  is 
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want  of  a-  farm  crossing  should  be  grfeinted.^ — 
Per  G Wynne,  J.,  dissenting,  the  owner  bad  the 
option  of  demanding,  and  the  government  had 
a  like  option  of  giving,  a  crossing  in  lieu  of 
compensation,  and  on  the  whole  case,  full 
compensation  had  been  awarded  by  the  court 
below.     Judgment  appealed  from  (2  Ex.  C  R. 

11,  reversed,  and  see  52  Vict.  c.  38,  s.  3). 
Vezina  v.  The  Queen,  xvii.,  1. 

27.  Expropriation  —  Oovernment  railway — 
Severance  of  land  —  Farm  crossings  —  Com- 
pensation.]— When  land  expropriated  for  gov 
ernment  railway  purposes  severed  a  farm  the 
owner,  although  not  at  the  time  entitled  to  a 
farm  crossing  apart  from  contract,  was  en- 
titled to  full  compensation  covering  the  fu- 
ture as  well  as  the  past  for  the  depreciation 
of  his  land  by  want  of  such  a  crossing. 
Gwynne,  J.,  dissented  on  the  ground  that  the 
owner  was  entitled  to  a  crossing  as  a  matter 
of  law.  Judgment  appealed  from  (2  Ex.  G. 
R.  IS,  reversed,  and  see  52  Vict.  c.  38,  s.  3.) 
Quay  v.  The  Queen,  xvii.,  30. 

28.  Deviation  from  line  located  —  Exten- 
sion— Completion  of  railway — Expropriation 
of  land  —  Description  in  map  or  plan  fUcd — 
}iZ  Vict.  c.  9.] — A  railway  company  built  its 
line  to  the  termini  mentioned  in  the  charter 
and  then  wished  to  extend  it  less  than  a  mile 
in  the  same  direction.  The  time  limited  for 
the  completion  of  the  road  had  not  expired, 
but  the  company  had  terminated  the  repre- 
sentation on  the  board  of  directors  which,  by 
statute,  was  to  continue  during  construction 
and  had  claimed  and  obtained  from  the  city 
exemption  from  taxation  on  the  ground  of 
completion  of  the  road.  To  effect  the  desired 
extension  it  was  sought  to  expropriate  lauds 
which  were  not  marked  or  referred  to  on  the 
map  or  plan  filed  under  the  statute.  Held, 
affirming  the  judgment  appealed  from  (11  O. 
K.  320.  582),  that  the  statutory  provisions 
that  land  required  for  a  railway  shall  be  in- 
dicated on  a  map  or  plan  filed  in  the  De- 
partment of  Railways  before  it  can  be  expro- 
priated applies  as  well  to  a  deviation  from 
the  original  line  as  to  the  line  itself,  and  the 
company,  having  failed  to  shew  any  statutory 
authority  therefor,  could  not  take  the  said 
land  against  the  owner's  consent.  Z/dd,  also, 
that  the  proposed  extension  was  not  a  devia- 
tion within  the  meaning  of  the  statute,  42 
Vict.  c.  9.  s.  8,  s.-s.  11  (D.)— Per  Ritchie, 
C.J.,  Strong,  Fournier  and  Taschereau,  JJ., 
that  the  road  authorized  was  completed  as 
shewn  by  the  acts  of  the  company,  and  upon 
such  compensation  the  compulsory  power  to 
expropriate  ceased. — Per  Gwynne,  J.,  that  the 
time  limited  by  the  charter  for  the  comple- 
tion of  the  road  not  having  expired  the  com- 
pany could  still  file  a  map  or  plan  shewing 
the  lands  in  question,  and  acquire  the  land 
under  42  Vict.  c.  9,  s.  7  s.-s.  19.  Kingston 
d  Pembroke  Ry.  Co,  v.  Murphy,  xvii.,  582. 

29.  Expropriation — R.  8.  Q.,  art,  516J^,  ss, 

12,  16,  11,  18,  2Jt  -^  Award  —  Arbitrators  — 
Jurisdiction — Lands  injuriously  affected  —  43 
d  44  Vict.'C.  4S  (Que.) — Appeal — Amount  in 
controversy. ]-^-On  an  expropriation  respond- 
ent, naming  his  arbitrator,  declared  he  only 
appointed  him  to  watch  over  the  arbitrator  of 
the  company,  but  the  company  recognized  him 
officially  atid  subsequently  an  award  of  $1,- 
974.25  darmages  and  costs  for  land  expropri- 
ated was  made  under  art.  5104.  R.  S.  Q.  The 
demand  for  expropriation  as  formulated  in 
the  notice  to  arbitrate  was  for  the  width  of 


the  track,  bat  the  award  granted  damages  for 
three  feet  outside  of  the  fences  on  each  side 
as  being  valueless.  In  an  action  by  the  com- 
pany to  set  aside  the  award.  Held,  affirming 
the  judgment  appealed  from  (following  15  Q. 
L.  R.  300),  that  the  appointment  of  respond- 
ent's arbitrator  was  valid  tinder  the  statute 
and  bound  both  parties,  and  that  in  award- 
ing damages  for  land  injuriously  affected  on 
each  side  of  the  track  the  arbitrators  had  not 
exceeded  their  jurisdiction. — Strong  and  Tas- 
chereau, JJ.,  doubted  if  the  matter  in  contro- 
versy was  within  the  appellate  jurisdiction, 
but  assuming,  without  deciding,  that  it  could 
be  maintained,  concurred  in  the  judgment,  dis- 
missing the  appeal  on  the  merits.  Quebec, 
Montmorency  d  Charlevoix  Ry.  Co.  v.  Ma- 
thieu,  xix.,  426. 

30.  Appeal  —  Jurisdiction  —  54  d  55  Vict, 
c.  25,  s,  2 — Prohibition — Expropriation  of 
lands  —  Arbitration  —  Death  of  arbitrator 
pending  award — 51  Vict.  c.  29,  s$.  156,  157 — 
Lapse  of  time  for  making  award — Statute, 
construction  of — Art.  12  C.  0.1 — ^The  provi- 
sions of  the  second  section  of  the  statute.  54 
&  55  Vict.  c.  25,  giving  the  Supreme  Court  of 
Canada  jurisdiction  to  hear  appeals  in  mat- 
ters of  prohibition,  apply  to  such  appeals  from 
the  Province  of  Quebec  as  well  as  to  all  other 
parts  of  Canada. — In  relation  to  the  expro- 
priation of  lands  for  railway  purposes,  ss.  j56 
and  157  of  "The  Railway  Act"  (51  Vict  c 
29,  D.),  provide  as  follows: — "156.  A  ma- 
jority of  the  arbitrators  at  the  first  meeting 
after  their  appointment,  or  the  sole  arbitrator, 
shall  fix  a  day  on  or  before  which  the  award 
shall  be  made;  and.  if  the  same  is  not  made 
on  or  before  such  day,  or  some  other  day  to 
which  the  time  for  making  it  has  been  pro- 
longed, either  by  consent  of  the  parties  or  by 
resolution  of  the  arbitrators,  then  the  sum  of- 
fered by  the  company  as  aforesaid,  shall  be 
the  compensation  to  be  paid  by  the  company." 
**  157.  If  the  sole  arbitrator  appointed  by  the 
judge,  or  any  other  arbitrator  appointed  by 
the  two  arbitrators,  dies  before  the  award  has 
been  made,  or  is  qualified,  or  refuses  or  fails 
to  act  within  a  reasonable  time,  then  in  the 
case  of  the  sole  arbitrator,  the  judge,  upon 
the  application  of  either  party,  and  upon  be- 
ing satisfied  by  affidavit  or  otnerwise  of,  such 
death,  disqualification,  refusal  or  failure,  may 
appoint  another  arbitrator  in  the  place  of 
such  sole  arbitrator;  and  in  the  case  of  any 
arbitrator  appointed  by  one  of  the  parties, 
the  company  and  party  respectively  may  each 
appoint  an  arbitrator  in  the  place  of  its  or 
his  arbitrator  so  deceased  or  not  acting;  and 
in  the  case  of  the  third  arbitrator  appointed 
by  the  two  arbitrators,  the  provisions  of  s. 
151  shall  apply;  but  no  re-commencement  or 
repetition  of  the  previous  proceedings  shall 
be  required  in  any  case." — Section  151  pro- 
vides for  the  appointment  of  a  third  arbi* 
trator  either  by  the  two  arbitrators  or  by  a 
judge.  Held,  that  the  provisions  of  the  157th 
section  apply  to  a  case  where  the  arbitrator 
appointed  by  the  proprietor  died  before  the 
award  had  been  made  and  four  days  prior  to 
the  date  fixed  for  making  the  same:  that  in 
such  a  case  the  proprietor  was  entitled  to  be 
allowed  a  reasonable  time  for  the  appoint- 
ment of  another  arbitrator  to  fill  the  vacancy 
thus  caused  and  to  have  the  arbitration  pro- 
ceedings  continued  although  the  time  so  fixed 
had  expired  without  any  award  having  been 
made  or  the  time  for  the  making  thereof  hav- 
ing been  prolonged.  Shannon  v.  AfonfrMl 
Park  and  Island  Ry,  Co.,  xxviii..  374. 
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31.  Eminent,  domain  —  Expropriation  of 
lands  —  Arbitration  —  Evidence  —  Findings 
of  fact  —  Duty  of  appellate  Kiourt—51  Vict, 
c.  £9.  (Z>.)] — On  an  arbitration  in  a  matter 
of  the  expropriation  of  land  under  the  pro- 
visions of  **  The  Railway  Act "  'the  majority 
of  the  arbitrators  appeared  to  have  made  their 
computation  of  the  amount  of  the  indemnity 
awarded  to  the  owner  of  the  land  by  taking 
an  average  of  the  different  estimates  made  on 
behalf  of  both  parties  according  to  the  evi- 
dence before  them.  Held,  reversing  the  deci- 
sion appealed  from  and  restoring  the  judg- 
ment of  the  Superior  Court  (Taschereau  and 
Girouard,  J  J.,  dissenting),  that  the  award 
was  properly  set  aside  on  the  appeal  to  the 
Superior  Court,  as  the  arbitrators  appeared 
to  have  proceeded  upon  a  wrong  principle  in 
the  estimation  of  the  indemnity  thereby  award- 
ed. Grand  Trunk  Ry,  Co.  v.  Coupal,  xxviii., 
531. 

Followed  in  Fairman  v.  City  of  Montreal 
(31  Can.  S.  C.  R.  210).  See  Expropriation 
OF  Lands,  12. 

32.  Expropriation  of  land — Tenants  in  com- 
mon —  PropriHaires  par  indivis — Construc- 
tion of  agreement — Misdescription — Plans  and 
hooks  of  reference — Condition — Indemnity — 
Registry  laws — Estoppel — R.  8.  Q.  arts.  5163, 
6164 — Art.  1590  C.  C] — In  matters  of  expro- 
priation where  the  railway  company  has  com 
plied  with  the  directions  and  conditions  of 
arts.  5163  and  5164,  R.  S.  Q.,  as  to  deposit 
of  plans  and  books  of  reference,  notice  and 
settlement  of  indemnity  with  the  owners,  or 
with*  at  least  one-third  of  the  owners  par  in- 
divis, of  lands  taken  for  railway  purposes,  the 
title  to  the  lands  passes  forthwith  to  the  com- 
pany for  the  whole  of  the  property  by  mere 
operation  of  the  statute,  even  without  the  con 
sent  of  the  other  owners  par  indivis,  and 
without  the  necessity,  of  formal  conveyance  by 
deed  or  compliance  with  the  formalities  pre- 
scribed by  the  Civil  Code  as  to  registration  of 
real  rights. — The  provisions  of  the  Civil  Code 
respecting  the  registration  of  real  rights  have 
no  application  to  proceedings  in  matters  of  ex- 
propriation of  lands  for  railway  purposes  un- 
der the  provisions  of  the  Revised  Statutes  of 
Quebec. — Pending  expropriation  proceedings 
begun  against  lands  held  in  common,  (par  in- 
divis,) for  the  purposes  of  appellant's  railway, 
the  following  instrument  was  signed  and  de- 
livered to  the  company  by  six  out  of  nine  of 
the  owners  par  indivts,  viz. :  "  Be  it  known 
by  these  presents  that  we  the  legatees  P.  of 
the  Parish  of  Beauport,  County  of  Quebec, 
do  promise  and  agree  that  as  soon  as  the  Q., 
M.  and  C.  Ky.  is  located  through  our  land  in 
the  parishes  of  Notre-Dame  des  Anges,  Beau- 
port  and  L'Ange  Gardien,  and  in  consideration 
of  its  being  so  located,  we  will  sell,  bargain 
and  transfer  to  the  Q.,  M.  and  C.  Ry.  Co., 
for  the  sum  of  one  dollar,  such  part  of  our 
said  land  as  may  be  required  for  toe  construc- 
tion and  maintenance  of  the  said  railway,  and 
exempt  the  said  company  from  all  damages  to 
the  rest  of  the  said  property  and  that,  pend- 
ing the  execution  of  the  deeds,  we  will  permit 
the  construction  of  the  said  railway  to  be  pro- 
ceeded with  over  our  said  land,  without  hind- 
erance  of  any  kind,  provided  that  the  said  rail- 
way Is  located  to  our  satisfaction.  As  wit- 
ness our  bands  at  Quebec  this  11th  day  of 
June,  1886.^'  Afterwards  the  line  of  the  rail- 
way was  altered  and  more  than  one  year 
elapsed  without  the  deposit  of  an  amended 
plan  and  book  of  reference  to  shew  the  devia 
tion  from  the  line  as  originally  located.     The 


company,  however,  took  possession  of  the  land 
and  constructed  the  railway  across  it  and.  in 
August,  1889,  the  same  persons  who  had 
signed  the  above  instrument  granted  an  ab- 
solute deed  of  the  lands  to  the  company  for  a  . 
consideration  of  five  dollars,  acknowledged  to 
have  been  paid,  inciting  therein  that  the  said 
lanas  had  "  been  selected  and  set  apart  by  the 
said  railway  company  for  the  enas  and  pur- 
poses of  its  railway  and  being  already  in  the 
possession  of  the  said  railway  company  since 
the  11th  of  June,  1886,  in  virtue  of  a  certain 
promise  of  sale  sous  seing  privi  by  the  said 
vendors  in  favour  of  the  said  company." 
Neither  of  the  instruments  were  registered.  G. 
purchased  the  New.  Waterford  Cove  property 
in  1889  and,  after  registering  his  deed,  exe- 
cuted by  all  the  owners  par  indivis,  brought 
a  petitory  action  to  recover  that  part  of  the 
property  taken  by  the  railway  company,  al- 
leging that  the  instruments  mentioned  consti- 
tuted a  uonation  of  the  lands  and  did  not  come 
within  the  operation  of  arts.  5163  and  5164 
R-  S.  Q.  Held,  that  the  terms  of  s.-8.  10  of  - 
art.  5164,  U.  S.  Q.,  were  sufficiently  wide  to 
include  and  apply  to  donations ;  that  the  in- 
strument in  question  was  not  properly  a  do- 
nation, but  a  valid  agreement  or  accord  within 
the  provisions  of  said  tenth  sub-section,  under 
onerous  conditions  of  indemnity  which  ap-  - 
peared  to  have  been  satisfied  by  the  company  ;• 
that,  as  the  agreement  stipulated  no  time 
within  which  the  new  plan  should  be  filed  and 
the  location  appeared  to  have  been  made  to 
the  satisfaction  of  the  required  proportion  of , 
the  owners,  it  was  sufficient  for  the  company 
to  tile  the  amended  plan  and  book  of  reference 
at  any  time  thereafter  and  that,  as  the  in- 
demnity agreed  upon  by  six  out  of  nine  of 
the  owners  par  tndivis  had  been  satisfied  by 
changing  the  location  of  the  railway  line  as 
desired,  the  requirements  of  art.  5164  R.  S. 
Q.,  had  been  fully  complied  with  arid  the 
plaintiff's  action  could  not,  under  the  cir- 
cumstances, be  maintained.  Quebec,  Mont- 
morency and  Charlevoix  Ky.  Co.  v.  Gibsone; 
Gibsone  v.  Quebec,  Montmorency  and  Charle- 
voix Ry.  Co.,  xxix.,  340. 

33.  Construction  of  Railway  Act  —  Tram- 
way for  transportation  of  material — Expro- 
priation—51  Vict.  c.  ^,  s.  114  (/>.)— i^  Edw, 
VII.  c.  29  (!>.)] — The  place  where  materials 
are  found  referred  to  in  the  one  hundred  and 
fortieth  section  of  "  The  Railway  Act  "  means . 
the  spot  where  the  stone,  gravel,  earth,  sand 
or  water  required  for  the  construction  or 
maintenance  of  railways  are  naturally  situ- 
ated and  not  any  other  place  to  which  they 
may  have  been  subsequently  transported. — Per 
Taschereau  and  Girouard,  JJ.  The  provi- 
sions of  the  one  hundred  and  fourteenth  sec- 
tion of  •*  The  Railway  Act "  confer  upon  rail- 
way companies  a  servitude  consisting  merely 
in  the  right  of  passage  and  do  not  cuufer  any 
right  to  expropriate  lands  required  for  laying 
the  tracks  of  a  tramway  for  the  transporta-. 
tion  of  materials  to  be  used  for  the  purposes  of 
construction.  Quebec  Bndge  Co.  v.  Roy,  xxxii. 
572. 

34.  Expropriation  —  Arbitration  —  Estima- 
tion of  award  —  Refusal  of  co8ts.'\  —  Under 
special  circumstances,  it  was  held,  affirming 
the  decision  of  the  Court  of  Appeal  for  On- 
tario, Gwynne,  J.,  dissenting,  that  neither 
party  was  entitled  to  costs.  Ontario  d  Que- 
bec Ry.  Co.  V.  PhUbrick,  xii.,  288.  . 

See  Arbitrations,  28. 
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35.  Emprapriaiion  —  De9oripiion  of  land — 
objeetion  to  aicard — 4S  d  44  ^^*ct,  c.  4^,  a.  9 
iSh*^-)}' — Where  no  uncertainty  exists  as  to 
the  description  of  the  property,  the  judgment 
of  the  Court  of  Queen's  Bench  reversing  the 
Superior  Court  judgment  was  set  aside.  Beau- 
det  V.  North  iShore  Ry.  Co,,  xv.,  44. 

See  Abbitbations,  42. 

36.  Oh8truction  of  riparian  rights — Award 
for  lands  taken  —  Compensation  for  beach 
privileges — Misdescription  in  atDard — Tort,\ — 
Adequate  descriptions  of  the  expropriated 
lands  are  sufficient.  —  Compensation  may  be 
exacted  by  a  riparian  owner  for  the  loss  of 
egress  and  access  to  a  navigable  river.  Bigou- 
atte  V.  North  iShore  Hy,  Co.,  xvii.,  3U3. 

See  ExpBOFBiATioN  OF  Lands,  21. 

37.  Expropriation  —  Estimating  damages — 
Prospective  capabilities  of  property — Value  to 
owner — Unity  of  possession  —  Advantage  ac- 
cruing to  paper  toton  —  Railtoay  terminus  — 
Set-off,] — Value  to  the  owner  and  the  effect  of 
severing  the  unity  of  real  estate  are  proper 
grounds  to  consider  in  estimating  compensa- 
tion.— The  advantages  of  a  station  terminus 
and  probable  town  site  may  be  set  off  on  an 
expropriation  for  railway  purposes.  Paint  v. 
The  Queen,  xviii.,  718. 

See  Expropriation  of  Lands,  22. 

38.  Disqualification  of  arbitrator — 44  Vict. 
c.  4S  {Que.) 

See  Arbitrations,  9. 

39.  Valuation  of  lands^^ — Town  plot — Assess- 
ment of  damages — Crossings. 

See  Expropriation  of  Lands,  1. 

40.  44  Vict.  c.  1,  s.  18 — Powers  of  Canadian 
Pacific  Ry.  Co  to  take  and  use  foreshore  —  49 
Vict.  c.  32  (B.  C.)  —  City  of  Vancouver  — 
Right  to  extend  streets  to  deep  water — Cross- 
ing of  railway  —  Jus  publicum  —  Implied  ex- 
tinction by  statute — Injunction. 

See  Municipal  Corporation,  110. 


6.  Farm  Crossings. 

41.  Farm  crossing — Parol  agreement — Re- 
liance on  statutory  provisions — Estoppel — lA 
d  15  Vict.  c.  51,  s.  is—Substitution  of  "  at  '* 
for  '*  and  "— C.  S.  C.  c.  66,  s.  IS— Construction 
of  statute.] — The  company  for  the  purposes 
of  their  railway  took  lands  of  C,  made  a 
verbal  agreement  with  C,  through  their  agent, 
for  purchase  at  $6(>2,  and  also  agreed  to  make 
5  farm  crossings  on  C/s  farm,  3  level  and  2 
under  crossings ;  that  one  of  such  under 
crossings  should  be  of  sufficient  height  and 
width  to  admit  of  the  passage  through  it.  from 
one  part  of  the  farm  to  the  other,  of  loads 
of  grain  and  hay  and  reaping  and  mowing  ma- 
chines; and  that  such  crossings  should  be 
kept  and  maintained  by  the  company  for  all 
time  for  use  of  C,  his  heirs  and  assigns.  C. 
wished  the  agreement  to  be  reduced  to  writ- 
ing, and  particularly  requested  the  agent  to 
reduce  to  writing  and  sign  that  part  of  it 
relative  to  the  farm  crossings,  but  he  was  as- 
snred  that  the  law  would  compel  the  com- 
pany to  build  and  maintain  such  crossings 
without  an  agreement  in  writing.  C.  having 
received  advice  to  the  same  effect  from  a 
lawyer  whom  he  consulted  in  the  matter,  the 
land  was  sold  to  the  company  without  a  writ- 


ten agreement  and  the  purchase  money  paid. 
The  firm  crossings  agreed  upon  were  furnish- 
ed and  maintained  for  a  number  of  years  un- 
til the  company  determined  to  fill  up  the  por- 
tion of  their  road  on  which  were  the  under 
crossings  used  by  C,  who  thereupon  brought  a 
suit  against  the  company  for  damages  for  the 
injury  sustained  by  such  proceeding  and  for 
an  injunction.  Held,  reversing  the  judgment 
appealed  from  (11  Ont.  App.  R.  287),  Kitcnie, 
C.J.,  dissenting,  that  the  evidence  shewed  that 
plaintiff  relied  upon  the  law  to  secure  for  him 
the  crossings  to  which  he  considered  himself 
entitled,  and  not  upon  any  contract  with  the 
company,  and  he  could  not,  therefore,  compel 
the  Company  to  provide  an  under  crossing 
through  the  solid  embankment  formed  by  the 
filling  up  of  the  road,  the  cost  of  which  would 
be  altogether  disproportionate  to  his  own  esti- 
mate of  its  value  and  of  the  value  of  the  farm. 
— Held,  also,  that  the  company  w^ere  bound  to 
provide  such  farm  crossings  as  might  be  neces- 
sary for  the  beneficial  enjoyment  by  C.  of  his 
farm,  the  nature,  location,  and  number  of  said 
crossings  to  be  determined  on  a  reference  to 
the  master  of  the  court  below. — The  substitu- 
tion of  the  word  "at,"  in  C.  S.  C.  c.  titJ  for 
the  word  **  and  "  in  14  &  15  Vict  c.  51,  s. 
13,  is  the  mere  correction  of  an  error  and  was 
made  to  render  more  apparent  the  meaning  of 
the  latter  section,  the  construction  of  which 
it  does  not  alter  nor  affect.  Brown  v.  l^oron- 
to  d  Nipissing  Ry.  Co.  (26  U.  a  C  P.  206) 
overruled.  Canada  Southern  Ry.  Co.  v.  CIohm, 
xiii.,  139. 

See  Nos.  42,  43,  infra. 

42.  Farm  crossing — Under  crossing — Agree- 
ment for  cattle  pass  —  Trestle  bridge  —  Em- 
bankment.] —  An    agreement    was     reduced 

I  to  writing,  in  negotiating  for  lands  taken 
t  for  railway  purposes,  which  had  a  clause 
I  to  the  .  effect  that  the  owner  of  lands 
j  taken  could  remove  for  his  own  use 
all  buildings  on  the  right  of  way,  and  in  the 
event  of  construction  on  the  same  lot  of  a 
trestle  bridge  of  sufficient  height  to  allow  the 
passage  of  cattle  that  the  company  would  con- 
struct their  fences  to  each  side  thereof,  so  as 
not  to  impede  the  passage  thereunder. — Held, 
reversing  the  judgment  appealed  from  (11  Ont. 
App.  U.  306),  Ritchie,  C.J.,  dissenting,  that 
uuaer  the  agreement  the  only  obligation  on 
the  company  was  to  maintain  a  cattle  pass  so 
long  as  the  trestle  bridge  was  in  existence,  and 
did  not  prevent  the  discontinuance  of  the 
trestle  and  substitution  of  a  solid  embankment 
therefor  without  providing  a  pass  under  the 
embankment.  {Canada  Southern  Ry.  Co.  v. 
Clouse  (13  Can.  S.  C.  R.  139)  referred  to.) 
Canada  Southern  Ry.  Co.  v.  Erwin,  xiii.,  162. 

See  No.  41,  ante, 

43.  Farm  crossings  —  Servitude  —  Arts. 
540-544  C.  C. — Right  of  way — Orand  Trunk 

I  Railway  of  Canada — Interpretation  of  Statute 
— "  The  Railway  Act "   of  Canada,  «.  191— 
;  16  Vict.  c.  37,  9,  2—18  Vict.  c.  SS,  s.  i— i4 
d  15  Vict.  c.  51—42  Vict,  c,  9,  s.  16  {D.)— 
I  Constitutional  law — Jurisdiction  of  Provincial 
I  LrpiHature.] — An  owner  whose  lands  adjoin 
I  a  railway  subject  to  "The  Railway  Act"  of 
I  ('aiiada,  upon  one  side  only,  is  not  entitled  to 
'  have  a  crossing  over  such  railway  under  the 
provisions  of  that  Act,   and  the   special   sta- 
tutes in  respect  of  the  Grand  Trunk  Railway 
of  Canada  do  not  impose  any  greater  liability 
in  respect  to  crossings  than   **The  Railway 
Act  "  of  Canada.    Sliatand  Ry.  Co,  v.  Oribble 
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( [1895]  2  Ch.  827)  and  Canada  Southern  Ry. 
Co.  y.  Clause  (13  Can.  S.  C.  R.  139)  [No.  41, 
antet]  referred  to. — ^The  Provincial  Legisla- 
turea  in  Canada  have  no  jurisdiction  to  malce 
regulations  in  respect  to  crossings  or  the  struc- 
tural condition  of  the  roadbed  of  railways  sub- 
ject to  the  provisions  of  "  The  Railway  Act  ** 
of  Canada.  Canadian  Paoifio  Ry,  Co.  v. 
Corporation  of  Notr&-Dame  de  Bongecoura 
([1899]  A.  C.  367)  followed.  Grand  Trunk 
Ry.  Co.  V.  Therrien,  xxx..  485. 

44.  Farm  crossings — Filling  in  at  trestle — 
Easement  —  Right  of  way  —  User — Prescrip- 
tion.]— A  railway  passed  over  N.  %  lots  32, 
33  and  34,  respectively,  8th  concession.  North 
Dumfries,  having  a  trestle  bridge  over  a  ravine 
on  34,  near  the  boundary  of  33.  6.,  owner  of 
33  (except  the  part  owned  by  the  railway  com- 
pany) for  a  number  of  years  used  the  passage 
under  the  trestle  to  reach  a  lane  on  S.  ^  84 
over  which  he  could  pass,  his  predecessor  in 
title  (who  owned  all  these  lots),  having  used 
the  same  route  for  the  purpose.  The  company 
having  filled  up  the  i^vine,  6.  applied  for  in- 
junction to  have  it  re-opened.  Ueld^  revers- 
ing the  judgment  appealed  from  (27  Ont.  App. 
R.  64)  that  such  user  could  never  ripen  into 
a  title  by  prescription  of  the  right  of  way  nor 
entitle  6.  to  a  farm  crossing  on  lot  34.  Can- 
adian Pacific  Ry.  Co.  v.  Guthrie,  xxxi.,  155. 

45.  Railway  culverts — Fencing — Negligence 
— Cattle  on  highway— 51  Vict.  c.  29,  s.  19^ — 
53  Vict.  c.  28,  s.  2.] — A  railway  company  is 
under  no  obligation  to  erect  or  maintain  a 
fence  on  each  side  of  a  culvert  across  a  water- 
course* and  where  cattle  went  through  the  cul- 
vert into  a  field  and  thence  to  the  highway 
and  straying  on  to  the  railway  track  were 
killed,  the  company  was  not  liable  to  their 
owner.      Taschereau,    J.,   dissenting.       Grand 

'  Trunk  Ry.  Co.  v.  James,  xxxi.,  420. 

46.  Riparian  rights  —  Access  to  river — 06- 
struction  of  way. 

See  No.  68,  infra. 


7.  Injuries  to  Persons. 

47.  Notice  at  crossing  —  Negligence — Run- 
ning trains  through  town — Contributory  negli- 
gence— Insurance  on  life  of  deceased — Reduc- 
tion of  damages.} — In  an  action  for  causing 
the  death  of  plaintiff's  husband  by  negligence, 
it  was  proved  that  the  accident  occurred  while 
the  train  was  passing  through  the  Town  of 
Strathroy;  that  it  was  going  at  a  rate  of 
over  30  miles  an  hour;  and  that  no  bell 
was  rung  nor  whistle  sounded  until  a  few 
seconds  before  the  accident.  Held,  affirming 
the  judgment  appealed  from  (13  Ont.  App. 
R.  174),  that  the  company  was  liable  in 
damages. — For  the  defence  it  was  shewn  that 
deceased  was  driving  slowly  across  the  track 
with  his  head  down  and  that  he  did  not  at- 
tempt to  look  out  for  the  train  until  shouted 
to  by  some  persons  who  saw  it  approaching, 
when  he  whipped  up  his  horses  and  endea- 
voured to  drive  across  the  track  and  was 
killed.  Against  this  there  was  evidence  that 
there  was  a  curve  in  the  road  which  would 
prevent  the  train  being  seen,  and  also  that  the 
buildings  at  the  station  would  interrupt  the 
view.  The  jury  found  that  there  was  no  con- 
tributory negligence.  Held,  per  Ritchie,  C.J., 
and  Foumier  and  Henry,  J  J.,  that  the  finding 
of  the  jury  should  not  be  disturbed.     Strong, 


Taschereau  and  Gwynne,  JJ.,  contra.  —  The 
life  of  deceased  was  insured,  and  the  judge  de- 
ducted the  insurance  from  the  damages  as- 
sessed. The  Divisional  Court  overruled  this, 
and  directed  the  verdict  to  stand  for  the  full 
amount  found  by  the  jury.  This  was  af- 
firmed by  the  Court  of  Appeal.  Held,  that 
the  judgment  appealed  from  (13  Ont.  App.  U. 
174) .  in  this  respect  should  be  affirmed.  Grand 
Trunk  Ry.  Co.  v.  Beckett,  xvi.,  713. 

L  Leave  to  appeal  to  Privy  Council  was  re- 
fused. In  Grand  Trunk  Ry.  Co.  v.  Jennings 
(13  App.  Cas.  800),  this  case  was  discussed 
and  approved.] 

48.  Negligence — Broken  rail — Effect  of  cli- 
mate—Latent defects — Arts.  1053,  1615  C.  o'.] 
— Where  the  breaking  of  a  rail  is  shewn  to 
be  due  to  the  severity  of  the  climate  and  the 
suddenly  great  variation  of  the  degrees  of  tem- 
perature, and  not  to  any  want  of  care  or  skill 
upon  the  part  of  the  railway  company  in  the 
selection,  testing,  laying  and  use  of  such  rail, 
the  company  is  not  liable  in  damages  to  a 
passenger  injured  by  the  derailment  of  a  train 
through  the  breaking  of  such  rail.  Fournier, 
J.,  dissenting,  on  the  ground  that  as  the  accfl- 
deut  was  caused  by  a  latent  defect  in  the  rail 
in  use,  which  was  known  or  ought  to  have 
been  known  to  the  company,  the  company  were 
responsible.  Judgment  appealed  from  (M.  L. 
U.  3  Q.  B.  324)  reversed.  Canadian  Pacific 
Ry.  Co.  V.  ChalifotLos,  xxii.,  721. 

49.  Defective  snow-plough  and  bridge — De- 
railment of  train — Contributory  negligence — 
Findings  of  jury — Failure  to  answer  questions 
— New  trial.] — A  locomotive  engineer  in  the 
company's  employ  was  killed  through  the  de- 
railing of  a  snow-plough  and  consequent  break- 
ing of  a  bridge.  The  jury  found  that  the  de- 
railing was  the  proximate  cause  of  the  acci- 
dent; that  dec-eased  was  not  guilty  of  contri- 
butory negligence ;  that  the  snow-plough  and 
bridge  were  defective  and  that  the  train  crew 
was  insuthcient.  They  answered,  *'  We  do  not 
know "  to  the  questions,  as  to  whose  negli- 
gence Caused  the  accident;  whether  or  not  the 
defects  were  known  to  defendant  before  or  at 
the  time  of  accident,  or  could  have  been  dis- 
covered by  careful  inspection;  whether  de- 
fendant was  aware  of  insufficiency  of  the 
crew ;  whether  different  construction  of  the 
bridge  would  have  secured  the  safety  of  the 
train ;  whether  deceased  knew  the  train  was 
off  the  track  before  it  reached  the  bridge,  and 
if  by  reasonable  care  of  the  deceased  or  crew, 
the  accident  could  have  been  prevented.  The 
court  below  were  equally  divided  as  to  neces- 
sity for  a  new  trial.  The  trial  judge  instruct- 
ed that  the  proximate  cause  was  what  Caused 
the  accident  and  not  that  without  which  it 
would  not  have  happened.  The  court  below 
were  also  divided  in  opinion  on  this  point. 
The  Supreme  Court  of  Canada  ordered  the 
new  trial  and  afiirmed  the  holdings  of  the 
judgment  appealed  from  (27  N.  S.  Kep.  498), 
in  other  respects.  Pudsey  v.  Dominion  At- 
lantic Ry.  Co.,  XXV.,  691. 

50.  Regular  depot — Traffic  facUiiies — Rail- 
way crossings — Negligence — Walking  on  line 
of  railway — Trespass — Invitation — License  — 
51  Vict.  c.  29,  ss.  240,  250,  273  (/>.)  J— A  pas- 
senger aboard  a  railway  train  stormbound,  at 
a  place  called  Lucan  Crossing,  on  the  Grand 
Trunk  Railway,  left  the  train  and  attempted 
to  walk  through  the  storm  to  his  home  a  tew 
miles  distant.  Whilst  proceeding  along  the 
line  of  the  railway,  in  the  direction  of  an  ad- 
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jacent  public  highway,  he  v^bls  struck  by  a 
locomotive  engine  and  killed.  There  was  no 
depot  or  agent  maintained  by  the  company  at 
Lucan  Grossing,  but  a  room  in  a  small  build- 
ing there  was  used  as  a  waiting  room,  pas- 
senger tickets  were  sold  and  fares  charged  to 
and  from  this  point,  and,  for  a  number  of 
years,  travellers  had  been  allowed  to  make  use 
of  the  permanent  way  in  order  to  reach  the 
nearest  highways,  there  being  no  other  passage 
way  provided. — In  an  action  by  his  adminis- 
trators for  damages :  -—  Held,  reversing  the 
judgment  appealed  from  (24  Ont.  App.  R. 
672),  Taschereau  and  King.  J  J.,  dissenting, 
that  notwithstanding  the  long  user  of  the  per- 
manent way  in  passing  to  and  from  the  high- 
ways by  passengers  taking  and  leaving  the 
company's  trains,  the  deceased  could  not,  un- 
der the  circumstances,  be  said  to  have  been 
there  by  the  invitation  or  license  of  the  com- 
pany at  the  time  he  was  killed,  and  that  the 
action  would  not  lie.  Grand  Trunk  Uy.  Co. 
V.  Anderson^  xxviii.,  541. 

'  51.  Qovernment  railways  —  Injury  to  em- 
ployee— Lord  CampbeWs  Act — Art.  1056  C.  C. 
— Exoneration  from  lialUity — R.  S.  0.  c.  58, 
9.  50. \ — Art.  1056  C.  C.  embodies  the  action 
previously  given  by  a  statute  of  the  Province 
of  Canada  re-enacting  Lord  Campbell's  Act. 
Hohinson  v.  Canadian  Pacific  Ry.  Co.  ([1892] 
A.  C.  481)  distinguished. — A  workman  may  so 
contract  with  his  employer  as  to  exonerate  the 
latter  from  liability  for  negligence,  and  such 
renunciation  would  be  an  answer  to  an  action 
under  Lord  Campbell's  Acrt.  Griffiths  v.  Earl 
Dudley  (9  Q.  B.  D.  357  followed.*— In  s.  50 
of  the  Government  Railways  Act  (K.  S.  C. 
c.  38)  providing  that  **  Her  Majesty  shall  not 
be  relieved  from  liability  by  any  notice,  con- 
dition or  declaration  in  the  event  of  any  dam- 
age arising  from  any  negligence,  omission  or 
default  of  anv  officer,  employee  or  servant  of 
the  minister,'^  the  words  *'  notice,  condition  or 
declaration "  do  not  include  a  contract  or 
agreement  by  which  an  employee  has  re- 
nounced his  right  to -claim  damages  from  the 
Crown  for  injury  from  negligence  of  his  fel- 
low-servants. Grand  Trunk  Ry.  Co.  v.  Vogel 
(11  Can.  S.  C.  R.  612)  disapproved.  An  em- 
ployee on  the  Intercolonial  Railway  became  a 
member  of  the  Intercolonial  Railway  Relief 
Assurance  Association,  to  the  funds  of  which 
the  Government  contributed  annually  $6,000. 
In  consequence  of  such  contribution  a  rule  of 
the  association  provided  that  the  members  re 
nounced  all  claims  against  the  Crown  arising 
from  injury  or  death  in  the  course  of  their  em- 
ployment. The  employee  having  been  killed 
in  discharge-  of  his  duty  by  negligence  of  a 
fellow  servant ;  Held,  reversing  the  judgment 
of  the  Exchequer  Court  (6  Can.  Ex.  C.  R. 
276) ,  that  the  rule  of  the  association  was  an 
answer  to  an  action  by  his  widow  under  art. 
1056  C.  C.  to  recover  compensation  for  his 
death.* — The  doctrine  of  common  employment 
does  not  prevail  in  the  Province  of  Quebec. 
The  Queen  v.  FUion  (24  Can.  S.  C.  R.  482) 
followed.     The  Queen  v.  Grenier^  xxx..  42. 

52.  Operation  of  passenger  trains  —  Negli- 
gence— Injury  to  passengeis  in  sleeping  bert/i.] 
— While  in  a  sleeping  berth  at  night  a  passen- 
ger believing  that  she  was  riding,  with  her 
back  to  the  engine,  tried  to  turn  around  in  the 
berth  and,  the  car  going  round  a  curve  at  the 
time,  she  was  thrown  out  on  to  the  floor  and 
injured.     In   an   action   against   the   railway 


♦  See  foot  note  to  col,  967.  ante. 


company  for  damages  it  was  not  shewn  that 
the  6pe^  of  the  train  was- excessive  or  that 
there  was  any  defect  in  the  roadbed  at  the 
place  where  the  accident  o<5curred  to  which  it 
could  be  attributed.  Held,  reversing  the  judg- 
ment appealed  from,  that  the  accident  could 
not  be  attributed  to  any  negligence  of  the  ser- 
vants of  the  company  which  would  make  it 
liable  in  damages  to  S.  therefor.  Canadian 
Pacifio  Ry.  Co.  v.  Smith,  xxxi.,  367. 

53.  Public  work — 'Negligence  of  Crown  ser- 
vant—50  d:  51  Vict.  0.  16.]  —  The  Crown  is 
liable  for  negligence  of  its  servants  in  the  ope- 
ration of  a  Government  railw^ay.  The  Queen 
V.  Martin,  xx..  240. 

See  Negligence,  206. 

54.  Defective  Air-brakes  —  Level  crossing — 
Vis  major — Operation  of  railway. 

See  No.  99,  infra. 

55.  Govemtnent  railway — Injury  to  passen- 
ger— Condition  of  roadbed. 

See  No.  KJOT,  infra. 

56.  Operation  of  railway — Ringing  beU  and 
whistling  at  level  orossing — Injury  to  person 
using  highway. 

See  No.  101.  infra. 

57.  Train  approaching  siding  —  BeUs  and 
whistles — Horses  taking  fright — Negligence. 

See  No.  104,  infra. 

68.  Running  trains  —  Ringing  bell  —^  Em- 
ployee injured  in  station  yard  —  Workmen^s 
Compensation  Act — Contributory  negligence. 
See  No.  105,  infra. 

59.  Public  planked  way  —  Invitation — Im- 
prudence— Negligence — Running  of  trains. 

See  No.  106,  infra. 

60.  Running  of  trains  —  Injury  to  persons 
and  venicle  on  highway — Ringing  6eW,  dc — 
Horse  taking  fright. 

See  No.  107,  infra. 

61.  Ferry  landing  —  Insufficient  lighting  of 
wharf —  \V  ant  of  due  care — Gates  left  open. 

See  Negligence,  85. 

62.  Carriage  of  passengers  —  Broken  rail — 
Latent  defect. 

See  No.   10,  ante. 

63.  Packing  of  frogs,  wing-raUs,  dc. — Per- 
sonal injuries-^Negligence. 

See  No.  17,  dnte. 

(>4.  Injury  to  employee — Negligence  of  con- 
ductor— Authority — Unsatisfactory  findings  of 
jury — Interference  on  appeal. 

See  Negligence,  212. 

(55.  Injury  to  employee — Grass  on  siding — 
Negligence. 

See  No.  18,  ante, 

66.  Shunting  cars — Injury  to  person  using 
level  crossing — Warning — Negligence. 
See  No.  112,  infra. 
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tMio.  Defective  Aioaya — Look  on  9V)itoh — As- 
sessment of  damages. 

See  No.  113,  infra. 

07.  Operation  of  railway  —  Defective  ma- 
chinery— Contributory  negiigencv  —  Disobedi- 
ence of  orders — tCunning  ruics»  * 
See  No.  119,  infra. 

67o.  Overhead  bridge — Headway  —  Foreign 
car   transferred — Liability  of  Canadian  com- 
pany-^Injury  to  brakesman  standing  on  top  of 
car  higher  than  permitted  by  regulations. 
See  No.  19,  ante. 

G7&.  Heavily  loaded  train  —  Running  up- 
grade— iSparks  from  engine — Negligence. 
See  No.  69,  infra. 


8.  Injuries  to  Pbopebty. 

68.  Riparian  rights  —  Navigable  river — Ao- 
cess — Obstruction — Damages  —  J^S  ds  44  Vict. 
c.  4S  {Que.) — Action.] — A  riparian  owner  can 
recover  damages  from  a  railway  company  for 
injury  and  diminution  of  value  to  his  pro- 
perty by  reason  of  obstruction  of  access  be- 
tween it  and  a  navigable  river  and  where  the 
company  has  not  complied  with  the  provisions 
of  43  ik  44  Vict.  c.  43.  s.  7,  s.-ss.  3-5  (Que.), 
the  owner  has  a  remedy  by  action.  The  judg 
ment  appealed  from  (4  Dor.  Q.  B.  258;  12  Q. 
L,.  a.  2U5)  was  reversed.  Fion  v.  North 
i:ihore  Hy.  Co.,  liv.,  677. 

[This  judgment  was  affirmed  on  further  ap- 
peal (14  App.  Cas.  612)  by  the  Privy  Ooun- 
cil.J 

69.  Running  of  trains — Negligence — Sparks 
from  locomotive — R.  S.  C.  c.  109,  s.  27 — 61 
Vict.  c.  29,  s.  287  —  Limitation  of  actions — 
*•  Damage.'*]  —  Running  a  train  too  heavily 
laden  on  an  up-grade,  when  there  was  a  strong 
wind,  caused  an  unusual  quantity  of  sparks 
to  escape  from  the  locomotive,  whereby  the 
respondents'  barn,  situated  in  close  proximity 
to  the  railway  track,  was  set  on  fire  and  de- 
stroyed. Held,  affirming  the  judgment  appeal- 
ed from  (M.  L.  R.  5  Q.  B.  122;  34  L.  C.  Jur. 
55),  that  there  was  sufficient  evidence  of  negli- 
gence to  make  the  company  liable  for  the  dam- 
age caused  by  the  fire. — Per  Gwynne,  J.  The 
**  damage  "  referred  to  in  R.  S.  C.  c.  109,  s. 
27,  and  51  Vict.  c.  29,  s.  287  is  "  damage  " 
done  by  the  railway  itself,  and  not  by  reason 
of  the  default  or  neglect  of  the  company  run- 
ning the  railway,  or  of  a  company  having  run- 
ning powers  over  it,  and  therefore  the  pre- 
scription of  six  months  referred  to  in  said  sec- 
tions is  not  available  in  an  action  like  the 
present.  North  Shore  Ry.  Co.  v.  McWillie, 
xvii.,  511. 

70.  Leased  lines  —  Damage  to  lands — Con- 
trol of  works — Liability  of  lessee — Evidence.] 
— Action  on  the  case  against  the  Grand  Trunk 
Ry.  Co.  for  depriving  plaintiff  of  access  from 
his  property  to  the  street  by  building  an  em- 
bankment. Defendants  claimed  the  work  was 
done  by  the  P.  &  C.  Lake  Ry.  O).  who  were 
the  parties,  if  any,  liable.  The  Grand  Trunk 
Ry.  Co.  had  acquired  the  use  ol  the  P.  &  C. 
Lake  Ry.  Co.'s  line  and  its  president  and  offi- 
cers owned  most  of  the  latter  company's  stock ; 
the  construction  was  paid  for  by  Grand  Trunk 
Ry.  Co.,  the  engineer  in  charge  of  the  wotk 


got  his  instructions  from  and  the  roadmaster 
and  foreman  were  in  the  employ  of  the  Grand 
Trunk  Ry.  Co.  Held,  affirming  the  juugment 
appealed  from,  that  the  evidence  established 
the  liability  of  the  defendants.  Grand  2'runk 
Ry.  Co.  V.  Fitzgerald,  xix.,  359. 

71.  Construction  of  railway — Authority  to 
use  streets — Nuisance — Damages — 16  Vict.  c. 
100;  39  Vict.  c.  2,  s.  2  {D.)— night  of  action.] 
—By  16  Vict.  c.  100,  the  North  Shore  Ry.  Co. 
was  authorized  to  construct  a  railway^  to  con- 
nect (Quebec  and  Montreal,  with  the  restric- 
tion that  the  railway  was  not  to  be  brought 
within  the  limits  of  the  city  without  the  per- 
mission expressed  by  a  by-law. — lu  July,  1872, 
the  city  council,  by  resolution,  had  given  the 
company  liberty  to  choose  one  of  the  streets 
to  the  north  of  St.  Francis  street  in  exchange 
for  St.  Joseph  street,  which  had  been  at  one 
time  chosen  for  that  purpose.  In  1874  the 
city  Council  were  informed  by  the  company 
that  the  line  of  railway  had  been  located  in 
Prince  Edward  street,  and  the  company  asked 
the  council  to  take  the  necessary  steps  to 
legalize  the  line,  but  the  corporation  did  not 
take  any  further  action  in  the  matter.  In 
1875,  the  company  being  unable  to  carry  on 
its  enterprise,  the  railway  was  transferred  to 
the  Province  of  Quebec,  and  the  transfer  rati- 
fied by  39  Vict.  c.  2  (D.).  the  name  of  the 
railway  being  changed.  The  Legislature  au- 
thorized the  construction  of  the  road  to  deep 
water  in  the  port  of  Quebec ;  declared  ttiat 
the  railway  should  be  a  public  work  and 
should  be  made  in  such  places  and  in  such 
man.  er  as  the  Lieutenant-Governor  in-Council 
should  determine  and  appoint  as  best  adapted 
to  the  general  interest  of  the  province.  After 
the  passing  of  this  Act  the  Provincial  Govern- 
ment caused  the  road  to  be  completed,  and  it 
crossed  part  of  the  City  of  Quebec  from  its 
western  boundary  by  passing  through  Prince 
Edward  street  aiong  its  entire  length. — The 
road  was  completed  in  1876.  In  1878,  L., 
owner  of  houses  on  Prince  Edward  street,  sued 
the  city  for  damages  on  account  of  the  con- 
struction and  working  of  the  railway.  Held^ 
affirming  the  judgment  appealed  from,  that  he 
had  no  right  of  action  against  the  corporation 
for  damages  suffered  by  the  construction  and 
working  of  the  railway  in  question.  ^Lf  the 
corporation  gave  the  authorization  required  by 
K)  Vict.  c.  100,  s.  3,  there  was  a  complete 
justification  of  the  acts  complained  of.  The 
imposing  of  terms  was  discretionary  with  the 
corporation.  But  the  corporation  never  acied 
on  the  demand  to  legalize,  and  never  author- 
ized, the  building  of  the  railway  through 
Prince  Edward  street.  If  the  corporation 
could  have  prevented  the  Government  from 
constructing  the  railway  in  the  streets  of  the 
city,  in  the  face  of  the  provisions  of  39  Vict, 
c.  2,  L.  could  also  have  prevented  it.  His  re- 
course, if  any,  was  not  against  the  corpora- 
tion but  against  the  Provincial  Government, 
the  owners  of  the  railway.  Lefebvre  v.  City 
of  Quebec,  Cass.  Dig.  (2  ed.)  176. 

72.  Construction  of  railway  —  Prescription 
— Commencement — Continuing  damage — Torti-  ■ 
ous  act — Liability  for  act  of  contractor.] — 
The  prescription  of  a  right  of  action  for  injury 
to  property,  through  the  construction  of  a  rail- 
way, runs  from  the  time  the  wrongful  act  was 
committed,  notwithstanding  the  injury  re- 
mains as  a  continuing  cause  of  damage  from 
year  to  year,  when  the  damage  results  exclu- 
sively from  that  act  and  could  have  been  fore- 
seen and  claimed  for  at  the  time. — A  company 
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boilding  a  railway  is  not  liable  for  injury  to 
property  caused  by  the  wrongful  act  of  their 
contractor  in  borrowing  earth  for  embank- 
ments from  a  place,  and  in  a  manner  not  au- 
thorized by  the  contract.  Kerr  v.  Atlantic 
and  li'orth-West  iiy,  Co,,  xxv.,  197. 

73.  Defective  machinery-^M egligence— Sparks 
from  engine  or  *'  hot-box  " — Damages  by  fire — 
Evidence — Burden  of  proof — C.  C.  art.  105S 
— Questions  of  fact.} — In  an  action  against  a 
railway  company  for  damages  for  loss  of  pro- 
perty by  hre  alleged  to  have  been  occasioned 
by  sparks  from  a  defective  engine  or  hot-box 
of  a  passing  train,  in  which  the  court  appealed 
from  held  that  there  was  not  sufficient  proof 
that  the  tire  occurred  through  the  fault  or 
negligence  of  the  company  and  it  was  not 
shewn  that  such  finding  was  dearly  wrong  or 
erroneous,  the  Supreme  Court  would  not  in- 
terfere with  the  finding.  Judgment  appealed 
from  (Q.  K.  9  S.  C.  319)  affirmed.  iSen6sac 
V.  Ventral  Vermont  Ry.  Co.,  xxvi.,  641. 

[Followed  in  Grand  Trunk  Ry.  Co.  v.  Rain- 
viUe  (29  Can.  S.  0.  K.  201),  No.  74,  infra. 

74.  Negligence — Findings  of  jury — Evidence 
—  Concurrent  findings  of  courts  appealed 
from.] — In  an  action  against  a  railway  com- 
pany for  damages  in  consequence  of  plaintiffs' 
property    being   destroyed   by   fire  alleged   to 

t  be  caused  by  sparks  from  an  engine  of  the 
company  the  jury  found,  though  there  was  no 
direct  evidence  of  how  the  fire  occurred,  that 
the  company  negligently  permitted  an  accumu- 
lation of  grass  or  rubbish  on  their  road  oppo- 
site plaintiffs'  property  which,  in  case  of  emis- 
sion of  sparks  or  cinders,  would  be  dangerous ; 
that  the  fire  originated  from  or  by  reason  of 
a  spark  or  cinder  from  an  engine;  and  that 
the  fire  was  communicated  by  the  spark  or 
cinder  falling  on  the  company's  premises  and 
spreading  to  plaintiffs'  property.  A  verdict 
against  the  company  was  sustained.  Held,  af- 
firming the  judgment  appealed  from  (25  Ont. 
App.  R.  242),  and  following  S^n6sac  v.  Cen- 
tral Vermont  Ry.  Co.  (26  Can.  S.  C.  R.  541)  ; 
George  Matthews  Co.  v.  Bouchard  (28  Can.  S. 
O.  R.  580)  ;  that  the  jury  having  found  that 
the  accumulation  of  rubbish  along  the  railway 
property  caused  the  damages,  of  which  there 
was  some  evidence,  and  the  finding  having  been 
affirmed  by  the  trial  court  and  Court  of  Ap- 
peal, it  should  not  be  disturbed  by  a  second 
appellate  court.  Grand  Trunk  Ry.  Co.  v. 
Rainville,  xxix.,  201. 

See  Negligence,  121,  and  No.  73,  ante. 

75.  Running  of  trains — Sparks  from  engine 
— Fire  communicated  from  company* s  pre- 
mises —  U  Geo.  III.  c.  78,  ».  86  (Imp.)  — 
Questions  for  jury.] — Action  against  the  com- 
pany for  negligence  causing  destruction  of  re- 
spondent's buildings  by  fire  from  one  of  their 
locomotives.  The  freight  shed  of  the  company 
was  first  ignited  by  the  sparks  and  the  fire 
extended  to  respondent's  premises.  The  fol- 
lowing questions  were  submitted  and  answers 
given  by  the  jury : — **  Q.  Was  the  fire  occa- 
sioned by  sparks  from  the  locomotive?  A.  Yes. 
Q.  If  so,  was  it  caused  by  any  want  of  care  on 
the  part  of  the  company  or  its  servants,  which, 
under  the  circumstances,  ought  to  have  been 
exercised?  A.  Yes.  Q.  If  so,  state  in  what 
respect  you  think  greater  care  ought  to  have 
been  exercised?  A.  As  it  was  a  special  train 
and  on  Sunday,  when  employees  were  not  on 
duty,  there  should  have  been  an  extra  hand  on 


duty.  -Q.  Was  the  smoke  stack  fimisbed 
with  as  good  apparatus  for  arresting  sparks 
as  was  consistent  with  the  efficient  working 
of  the  engine?  If  you  think  the  apparatus 
was  defective,  was  it  by  reason  of  its  not  be- 
ing of  the  best  kind,  or  because  it  was  out  of 
order?  A.  Out  of  order." — Verdict  for  plain- 
tiff for  $800  was  unanimously  sustained  by  the 
Queen's  Bench  Division.  Held,  affirming  the 
judgment  appealed  from,  Henry,  J.,  dissenting, 
1.  That  the  questions  were  proper  questions  to 
put  to  the  jury  and  that  there  was  sufficient 
evidence  of  negligence  on  the  part  of  the  appel- 
lant's servant  to  sustain  the  finding.  2.  If  a 
railway  company  are  guilty  of  default  in  the 
discharge  of*the  duty  of  running  their  locomo- 
tives in  a  proper  and  reasonable  manner,  they 
are  responsible  for  all  damage  which  is  the 
natural  consequence  of  such  default,  whether 
such  damage  is  occasioned  by  fire  escaping 
from  the  engine  coming  directly  in  contact 
with  and  consuming  the  property  of  third  per- 
sons, or  is  caused  by  the  burning  property  of 
the  railway  company,  ignited  by  fire  escaping 
from  the  engine,  coming  directly  in  contact 
therewith.  3.  The  statute  14  Geo.  III.  c.  TO, 
8.  86,  which  is  an  extension  of  6  Anne  c.  'Si, 
ss.  6  &  7,  is  in  force  in  the  Province  of  On- 
tario as  part  of  the  law  of  England  introduced 
by  the  Constitutional  Act,  31  Geo.  HI.  c.  31, 
but  has  no  application  to  protect  a  party  from 
legal  liability  as  a  consequence  of  negligence. 
Canada  Southern  Ry.  Co.  v.  Phelps,  xiv.,  132. 

76.  Government  railway  —  4^  Vict.  c.  8 — 
Damage  from  overflow  of  water  —  Boundary 
ditches.]  —  Held,  affirming  the  judgment  ap- 
pealed from  (2  Ex.  C.  R.  396),  that  under  43 
N'ict.  c.  8,  confirming  the  agreement  of  sale  to 
the  Crown  of  the  Rivi^e  du  Loup  branch  of 
the  Grand  Trunk  Railway,  the  Crown  cannot 
be  held  liable  for  damages  caused  from  the 
accumulation  of  surface  water  to  land  crossed 
by  the  railway  since  1879,  unless  it  is  caused 
by  acts  or  omissions  of  the  Crown's  servants, 
and  as  the  damages  in  the  present  case  appear, 
by  the  evidence  relied  on,  to  have  been  caused 
through  the  non-maintenance  of  the  boundary 
ditches  of  claimant's  farm,  which  the  Crown 
is  under  no  obligation  to  repair  or  keep  open, 
the  appellant's  claim  o£  damages  must  be  dis- 
missed.    Morin  v.  The  Queen^  xx.,  515. 

77.  Sparks  from  locomotive  engine — Defec- 
tive construction — Destruction  of  timber. 

See  No.  103,  infra. 

78.  Negligence  in  approaching  crossing — 
Ringing  bell,  dc.  —  Injury  to  persons  and 
vehicle — Horse  taking  fright. 

See  No.  107.  infra. 

79.  Parkdale  subways  —  Misfeasance  —  ^ 
Vict.  c.  i5  {Ont.)— 46  Vict.  o.  24  iD.)^IAa- 
bility  for  injury  to  property. 

See  Tort,  2. 

80.  Public  work — Construction  of  tresUes — 
Interference  with  private  property  —  Injury 
caused  by  the  works — Damages  peculiar  to  the 
property  in  question  —  Compensation — Emi- 
nent domain. 

See  PUBUO  WoBK,  4. 

81.  Location  of  permanent  way--^Feneing — 
Laying  out  boundaries — Construction  of  deed 
— Estoppel  by  conduot — Words  of  limitation — 
Registry  laws — Notice  of  prior  title — Riparian 
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riffhi»-^Pa»9e$9ian  —  Aoquuiiive  po^Mession^- 
Tenant  by  suffrance — EmpKyteutio  lease — Do- 
wmine  direct — Damaine  utUe-^Right  of  action 
— Adding  partie$. 

See  No.  153,  infra. 


9.  Lease  ob  Sale  of  Railway. 

82.  Agreement  for  purchase  —  Hire  of  roll- 
ing stock — Arbitration — Consent  reference — 
appeal.] — ^B.,  a  contractor  for  building  the  E. 
&  ti.  Hy.,  and.  practically,  owner  thereof,  ne- 
gotiated with  the  solicitor  of  the  C.  S.  Ry. 
for  the  sale  to  the  latter  of  the  E.  &  H.  Ry. 
when  built.  While  negotiations  were  pending 
B.  went  to  California,  and  the  agents  who 
looked  after  the  affairs  of  the  E.  &  H.  Ry.  in 
his  absence  applied  to  the  manager  of  the  G. 
S.  Ry.  for  some  rolling  stock  to  assist  in  con- 
struction. The  manager  of  tl|fe  G.  S.  Ry  was 
willing  to  supply  the  rolling  stock  on  execu- 
tion of  the  agreement  for  sale  of  the  road 
which  was  communicated  to  B.,  who  wrote  a 
letter  to  the  manager  in  which  the  following 
passage  occurred :  **  If  from  any  cause  our 
plan  of  handing  over  the  road  to  your  company 
should  necessarily  fail,  you  may  equally  de- 
pend on  being  paid  full  rates  for  the  use  of 
engine  and  cars  and  any  other  assistance  or 
advantage  you  may  have  given  Mr.  Farquier 
(the  agent ).*• — ^The  negotiations  for  the  pur- 
chase of  B.'s  railway  by  the  G.  S.  Ry.  having 
fallen  through,  an  action  was  brought  by  the 
company  against  B.  and  the  E.  &  U.  Ry  Co., 
for  the  hire  of  the  rolling  stock  which  was  re- 
sisted by  B.  on  two  grounds,  one  that  the  roll- 
ing stock  was  supplied  in  pursuance  of  the 
negotiations  for  sale,  which  had  fallen  through 
by  no  fault  of  B.  and  the  other,  that  if  plain- 
tiffs had  any  right  of  action  it  was  only 
against  the  E.  &  H.  Ry.  Co.,  and  not  against 
him. — By  consent  the  matter  was  referred  to 
arbitration  of  a  County  Court  Judge,  with 
provision  in  the  submission  that  proceedings 
should  be  same  as  on  reference  by  order  of 
court,  and  that  there  should  be  a  right  of  ap' 
peal  from  the  award  as  under  R.  S.  O.  (1877) 
c.  50,  B.  189. — ^The  arbitrator  gave  an  award 
in  favour  of  plaintiff;  the  Queen *s  Bench  Di- 
visional Court  held  that  there  was  no  appeal 
from  the  award  on  the  merits,  and  as  it  was 
regular  on  its  face  refused  to  disturb  it;  the 
Court  of  Appeal  held  that  there  was  an  appeal 
on  the  merits  but  upheld  the  award.  The  Su- 
preme Court  of  Canada  Held,  affirming  the 
Court  of  Appeal,  that  the  arbitrator  was  pusti- 
fied  in  awarding  the  amount  to  the  plamtiff, 
and  that  B.,  as  well  as  the  company,  was  liable 
therefor.  Btckford  v.  Canada  Southern  Ry. 
Co.,  xiv.,  743. 

83.  Lease  of  railway — Damage  to  lands — 
Control  of  works — Liability  of  lessee. 

See  No.  70,  ante. 

84.  Lease  of  railway — Transfer  of  corporate 
rights — Foreign  corporation. 

See  No.  141,  infra. 

85.  Railway  embankment — Trespass — Nuis- 
ance— Continuing  damages — Right  of  action. 

See  Damages,  76. 

86.  Locatidn  of  permanent  way  —  Fencing 
— Laying  out  boundaries-Construction  of  deed 
— Eittoppol  by  conduct — Words  of  limitation — 
Registry  laws — Notice  of  prior  title — Riparian 


rights — Possession  —  Acquisitive  possession — 
Tenant  by  suffranoe — Emphyteutic  lease^-Do- 
maine  direct — Domaine  utile — Right  of  action 
— Adding  parties. 

See  No.  153,  infra. 


10.  Municipal  Aid  ;  Contbol  of  Streets,  &c. 

87.  Municipal  aid — Subscription  for  shares 
— Breach  of  agreement  —  Special  damages — 
Arts.  1065^  1010,  1073,  1011,  1840,  mi  C.  C] 
— ^A  municipal  corporation  agreed  to  take 
shares  in  a  railway  company,  by  way  of  aiding 
the  enterprise,  to  be  paid  for  by  an  issue  of 
debentures,  and  subsequently  without  any 
valid  cause  or  reason,  refused  to  issue 
said  debentures.  In  an  action  solely  for  dam- 
ages for  their  neglect  to  issue  said  debentures. 
Held,  affirming  the  judgment  appealed  from 
(M.  L.  R.  1  Q.  B.  46),  Ritchie,  C.J.,  and 
Gwynne,  J.,  dissenting,  that  the  corporation 
was  liable  under  arts.  1065.  1073,  1840  and 
1841  C.  C,  for  damages  for  breach  of  the 
covenant  apart  from  any  liability  in  respect  of 
the  debentures  themselves.  County  of  Ottawa 
V.  Montreal,  Ottawa  and  Western  Ry.  Co., 
xiv.,  193. 

88.  By-law  —  Conditions  of  bonus  aid  — 
Municipal  debentures  —  Future  conditions — 
Municipal  Code,  art.  982.] — A  debenture  be- 
ing a  negotiable  instrument,  a  railway  com- 
pany that  has  complied  with  all  the  conditions 
precedent  stated  in  the  by-law  to  the  issuing 
and  delivery  of  debentures  granted  by  a  muni- 
c'ipality  is  entitled  to  the  debentures,  free  from 
any  declaration  on  their  face  of  conditions 
mentioned  in  the  by-law  to  be  performed  in 
future,  such  as  the  future  keeping  up  of  the 
road,  &c.  Judgment  appealed  from  (M.  L.  R. 
2  Q.  B.  160)  affirmed,  Fournier  J.,  dissent- 
ing. Parish  of  St.  Cisaire  v.  McFarlane,  xiv., 
738. 

89.  Municipal  aid  —  Bonus  by-law — Condi- 
tions of  prior  agreement — *^  All  necessary  ac- 
commodation " — Specific  performance — Dam- 
ages for  non-performance — Registration  of  by- 
law^U  Vict.  c.  th.  8.  ^S  {Oni.)—JfO  Vict.  c. 
52  {Ont.) — Municipal  Act.] — ^By  an  agree- 
ment between  the  E.  &  H.  Ry.  Co.,  the  Town 
of  Chatham  agreed  to  pass  a  bonus  by-law  in 
aid  of  construction  on  specified  conditions. 
The  by-law  as  passed  and  approved  by  the 
ratepayers  did  not  contain  all  the  conditions 
of  the  agreement.  In  an  action  to  com- 
pel delivery  of  debentures,  defendant  pleaded 
non-performance  of  conditions  of  agreement  as 
justification  for  withholding  the  debentures 
and  by  way  of  counterclaim  prayed  specific 
performance  of  these  conditions.  Held,  per 
Ritchie,  C.J.,  and  Strong,  Fournier  and 
Henry,  J  J.  (Taschereau  and  Gwynne,  J  J., 
contra),  that  the  title  to  the  debentures  did 
not  depend  upon  prior  performance  of  condi- 
tions in  the  agreement  not  included  in  the  by- 
law, but  upon  performance  of  those  in  the  by- 
law alone,  and  the  latter  having  been  complied 
with  the  debentures  should  issue.  Per  Four- 
nier, that  the  debentures  should  nevertheless 
be  withheld  until  the  damages  for  non-per- 
formance of  the  conditions  in  the  agreement 
were  paid  or  secured.  Per  Ritchie,  C.J..  and 
Strong  and  Henry,  JJ.  (Fournier,  J.,  contra), 
that  specific  performance  was  not  an  appro- 
priate remedy  in  such  a  case  and  the  defend- 
ants could  only  claim  damages  for  non-per- 
formance.    Per  Ritchie,  C.J.,  and  Strong  and 
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Fournier,  JJ.,  that  the  claim  of  defendants 
for  damages  could  be  disposed  of  in  this  ac- 
tion under  the  counterclaim  and  there  should 
be  a  reference  to  assess  the  same.  p£r  Henry, 
J.,  that  the  evidence  did  not  justify  a  refereuce 
and  the  counterclaim  should  be  dismissed  with 
a  reservation  of  the  defendant's  rights. — One 
of  the  conditions  in  the  agreement  to  be  per 
.  formed  by.  the  company  was  **  to  construct  at 
of  near  the  corner  of  Colboume  and  WiUiam 
streets  (in  Toronto),  a  freight  and  passenger 
station  with  all  necessary  accommodation,  con- 
nected by  switches,  sidings  or  otherwise  with 
said  road  "  upon  the  council  of  the  town  pass- 
ing a  by-law  granting  a  necessary  right  of 
way.  Ueid,  that  such .  condition  was  not  com 
plied  with  by  the  erection  of  a  station  build- 
ing not  used,  nor  intended  to  be  used,  and  for 
which  proper  officers,  such  as  station  master, 
ticket  agent,  &c.,  were  not  appointed.  Strong, 
J.,  dissenting.  Per  Strong,, J.,  that  the  condi- 
tion only  called  for  the  construction  of  a  build- 
ing with  the  required  accommodation  and  con- 
nections and  did  not  amount  to  a  covenant  to 
run  the  trains  to  such  station  or  to  make  any 
other  use  of  it.  Held^  also,  that  the  words 
**  all  necessary  accommodation  "  in  the  condi- 
tion, required  that  grounds  and  yards  sufficient 
for  freight  and  passenger  traffic,  in  case  the 
station  should  be  used,  should  be  provided. — 
The  Act  incorporating  the  railway  company 
contained  provisions  respecting  bonuses  grant- 
ed to  it  by  municipalities  not  found  in  the 
Municipal  Act.  Held,  that  such  special  Act 
was  not  restrictive  of  the  Municipal  Act  and 
it  was  only  necessary  that  the  provisions  of  the 
latter  should  be  followed  to  pass  a  valid  by- 
law granting  such  a  bonus.  Held,  also,  that 
all  defects  of  form  in  the  by-law  were  cured 
by  44  Vict  c.  24,  s.  28,  providing  for  regis- 
tration of  by-laws  and  requiring  an  applica- 
tion to  quash  to  be  made  within  three  months 
after  such  registration.  Judgment  appealed 
from  (14  Ont  App.  U.  32)  affirmed.  Bick- 
ford  V.  Town  of  Chatham,  xvi.,  235. 

90.  Aid  in  construction — Municipal  honus — 
Condition  in  bond — Re-payment  on  company 
ceasing  to  he  independent — Breach.} — The 
County  of  H.,  in  1874.  gave  to  the  H.  &  N. 
W.  Ky.  Go.  a  bonus  of  $65,0(X)  to  be  used  in 
the  construction  of  their  railway,  and  the 
company  executed  a  bond,  one  of  the  condi- 
tions of  which  was  that  the  bonus  should  be 
re-paid  '*  in  the  event  of  the  company,  during 
the  period  of  twenty-one  years,'  ceasing  to  be 
an  independent  company."  In  1888  the  H.  & 
N.  W.  Ry.  Co.  became  merged  in  the  G.  T. 
R.  and,  as  was  held  on  the  facts  proved  by  . 
the  trial  judge  and  the  Divisional  Court, 
ceased  to  be  an  independent  line.  Held,  affirm- 
ing the  decision  appealed  from  (19  Ont.  App. 
R.  252),  that  there  had  been  a  breach  of  the 
above  condition  and  the  county  was  entitled 
to  recover  from  the  G.  T.  R.  Co.  the  whole 
amount  of  the  bonus  as  unliquidated  damages 
under  said  bond.  Grand  Trunk  Ry.  Co,  v. 
County  of  Haltoh,  Cass.  Dig.   (2  ed.)  91. 

91.  Bonus  by-law — Validating  Act  —^  Rem- 
edy at  law — Mandamm.l — By  18  Vict.  c.  33, 
the  G.  J.  Ry.Co.  amalgamated  with  the  G.  T. 
Ry.  Co.,  but,  not  having  been  built  within  the 
specified  time,  its  charter  expired.  In  May. 
1870,  an  Act  to  revive  the  charter  gave  it  a 
slightly  different  name,'  and  made  some 
changes,  and  a  by-law  to  aid  the  company  by 
a  bonus  introduced  in  the  County  Council  of 
Peterborough  was  read  twice  only,,  and,  al- 
though it  was  declared  that  the  ratepayers 
should  vote  on  the  by-law  on  16th  Koyember, 


it  was  on  the  23rd  November  that  they  voted 
to  grant  a  bonus,  construction  to  be  coni- 
mence4  before  1st  May,  1872,  At  the  time  of 
the  voting  there  was  no  power  in  the  munici- 
pality to  grant  a  bonus.  On  15th  Febroaxy, 
1871,  34  Vict.  c.  48  (O.)  was  passed  declaring 
the  by  law  as  valid  as  if  it  had  been  read  a 
third  time,  and  passed  after  the  Act,  and  an- 
otiier  Act.  c.  30,  was  passed  giving  power  to 
municipalities  to  aid  railways  by  granting 
bonuses,  and  in  1874,  37  Vict.  c.  43  (O.)  was 
passed,  amending  and  consolidating  the  Acts 
relating  to  the  company.  In  1871  the  com- 
pany notified  the  council  to  send  the  deben- 
tures to  the  trustees  who  had  been  appointed 
under  34  Vict.  c.  48  (O.)  In  1872  the  coun- 
cil served  formal  notice,  repudiating  liability 
under  the  by-law.  Work  commenced  in  1872, 
and  time  tor  completion  was  extended  by  39 
Vict.  c.  71  (O.)  No  interest  or  sinking  fund 
had  been  collected  by  the  county,  and  no  de- 
mand was  made  for  the  debentures  until  1879, 
when  the  company  applied  for  mandamus  for 
the  issue  and  delivery  of  them  to  the  trustees. 
Held,  affirming  the  judgment  appealed  from, 
that  the  effect  of  34  Vict.  c.  48  (O.);  apart 
from  any  effect  it  mi^ht  have  of  recognizing 
the  existence  of  the  railway  company,  was  not 
to  legalize  the  by-law,  but  merely  to  make  it 
as  valid  as  if  it  had  been  read  a  third  time, 
and  as  if  the  municipality  had  had  power  to 
give  the  bonus,  and,  there  being  other  defects 
in  the  by-law  not  cured  by  the  statute,  the  ap- 
pellants could  not  recover  the  bonus.  —  l^er 
Gwynne,  J.,  (Fournier  and  Taschereau,  J  J., 
concurring)  :  As  the  undertaking  by  the  cor- 
poration in  by-law  is  in  the 'nature  of  a  con- 
tract entered  into  with  the  company  for  the 
delivery  to  it  of  debentures  upon  conditions 
stated,  the  only  way,  in  Ontario,  in  which  de- 
livery to  trustees  on  behalf  of  the  company 
can  be  enforced,  before  it  shall  have  acquired 
a  right  to  the  actual  receipt  and  benefit  by 
fulfilment  of  the  conditions,  is  by  an  action 
under  the  statutes  in  force  tlien  regulating 
proceedings  in  actions,  and  not  by  summary 

Srocess  by  motion,  for  mandamus. — Per  He..ry, 
If  appellants  had  made  out  a  right  to  a 
bill  for  performance  of  a  contract  ratified  by 
the  legislature,  they  would  not  have  the  right 
to  ask  for  the  present  writ  of  mandamus.  ( See 
45  U.  C.  Q.  B.  302;  6  Ont.  App.  R.  339). 
Grand  Junction  Ry,  Co.  v.  County  of  Peter- 
borough, viii,  76. 

92.  By-law  in  aid  of  right  of  way — Guar- 
antee of  cost  of  expropriation-— Powers  of 
councH-^U  d  45  Vict.  c.  40,  s.  2  {Que.) 

See  Municipal  Corporation,  106. 

93.  Bonus  —  Submission  of  by-law  —  Pre- 
mature vote — Error  in  copy — 36  .Vict,  c.  48 
{Unr.)—Ont.  Mun,  Act.  ss,  226,  25i— Jiwfi- 
cial  functions  of  council. 

See  Municipal  Corporation,   106. 

94.  Municipal  aid  —  Warden  de  facto  — 
Signing  of  debentures  —  Condition  precedent 
— Admission  by  co-defendant — Onus  of  proof 
—44  &  45  Vict.  c.  2,  s.  19  {Que.) 

See  Municipal  Corporation,  83. 

95.  Municipal  corporation — By-law -^  Rail- 
trap  aid — Subscription  for  shares — Deben- 
tures— Division  of  county — Erection  of  new 
separate  municipalities — S4  Vict.  c.  SO  {Que.) 
AiMcssment — Sales  of  shares  at  discount — ^.4.c- 
tion  on  reddition  de  comptes — Trustee — Debtor 
and  creditor. 

See  Municipal  Corporation.  02. 
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96.  Bonus  by-law  —  Ewemption  from  muni- 
'cipal  rates'—School  tawes. 

Municipal  Gobpobations,  10. 

97.  Municipal  regulations  —  Operation  of 
tramwau — Use  of  streets  —  Crossings — Fotc- 
ers  —  By-law  or  resolution — Construction  of 
statute. 

See  Teamwat,  6. 

98.  Crossing  highway — Control  of  streets — 
Compensation  to '  municipality. 

See  No.  152,  infra. 


11.  Operation  of  Railway. 

99.  Negligenoe  —  Failure  to  stop  at  cross- 
ing— Defective  air-brakes — C.  8.  C,  o.  166,  ss. 
1J^2,  14s — Vis  major.] — At  a  point  where  the 
G.  T.  Ry.  crosses  the  G.  W.  Ry.  on  a  level 
crossing,  a  Grand  Trunk  train,  on  which  plain- 
tiff was  conductor,  before  crossing,  was 
brought  to  a  stand.  The  signal-man  in  charge, 
an  employee  of  the  G.  W.  Ry.  Co.,  dropped 
the  semaphore,  and  thus  authorized  the  Grand 
Trunk  train  to  proceed,  which  it  did.  While 
crossing  the  tracks  appellant's  train,  which 
had  not  been  stopped,  owing  to  defective  air- 
brakes, ran  into  the  Grand  Trunk  train  and 
injured  plaintiff.  It  was  shewn  that  these 
air  brakes  were  the  best  known  appliances  for 
stopping  trains,  and  that  they  had  been  test- 
ed during  the  day,  but  that  they  were  not  ap- 
plied at  a  sufficient  distance  from  the  cross- 
ing to  enable  the  train  to  be  stopped  by  the 
hand  brakes,  in  case  of  the  air-brakes  giving 
way.  ,Held,  affirming  the  judgment  appealed 
from  (2  Ont.  App.  R.  64.),  that  the  appel- 
lants were  guilty  of  negligence  in  not  apply- 
ing the  air-brakes  at  a  sufficient  distance  from 
the  crossing  to  enable  the  train  to  be  stopped 
by  hand  brakes  in  <?ase  of  the  air-brakes  giv- 
ing way.  That  there  was  no  contributory  ne- 
gligence on  the  part  oi  the  plaintiff  as  he  had 
brought  his  train  to  a  full  stop,  and  only  pro- 
ceeded to  cross  appellant's  track  when  author- 
ized to  do  so  by  the  officer  in  charge  of  the 
semaphore,  who  was  a  servant  of  the  Great 
Western  Railway  Company.  Great  Western 
Ry.  Co.  v.  Brown,  iii.,  169. 

[Compare  Canadian  Pacific  Ry.  Co.  v.  Roy 
([1902J  A.  C.  220).] 

100.  Negligence  —  Tort  —  Petition  of  right 
.  — Government  railway — Non-feasance — Mis- 
feasance— Public  servants  —  Carriers — "  The 
King,  can  do  no  wrong."] — In  1880,  a  passen- 
ger travelling  on  the  P.  E.  I.  railway,  owned 
by  the  Dominion  of  Canada,  and  operated 
under  the  management  of  the  Minister  of  Rail- 
ways and  Canals,  sustained  injuries  through 
an  acscident  to  the  train.  —  The  Exchequer 
Court  found  that  the  railway  was  in  a  most 
unsafe  state  from  the  rottenness  of  the  ties, 
that  the  safety  of  life  had  been  recklessly 
jeopardized  by  running  trains  over  it  with 
passengers,  and  that  there  had  been  a  breach 
of  contract  to  carry  the  suppliant  safely  and 
securely  upon  'his  transportation  ticket,  and 
awarded  damages  for  the  injuries  sustained. — 
Held,  reversing  the  judgment  of  the  Exche- 
quer Court  of  Canada  appealed  from  (8 
Can.  S.  C.  R.  2),  Fournier  and  Henry,  J.T., 
dissenting,  that  the  establishment  of  Gov- 
ernment  railways   in   Canada,   of   which   the 

.  Minister  of  Railways  and  Canals  has  the  man- 
agement, direction  and  control,   under  statu- 


tory provisions,  for  the  benefit  and « advantage 
of  the  public,  is  a  branch  of  the  public  ser- 
vice created  by  statute  for  public  convenience, 
and  not  to  be  treated  as  a  private  and  mer- 
cantile speculation,  apd  that  a  petition  of 
right  does  not  lie  against  the.  Cfown  for  in- 
juries resulting  from  the  non-feasance  or  mis- 
feasance, wrongs,  negligences ,  or  omissions  of 
duty  of  the  subordinate  officers  or  agents  em- 
ployed on  such  railways;  that  the.  Crown  is 
not  liable  as  a  common  carrier  for  the  safety 
and  security  of  passengers  using  such  rail- 
ways. 'The  Queen  v.  McLeod,  viii.,  1. 
See  Crown,  47-55  and  109-122. 

101.  Level  crossing — Negligence  —  Bell  — 
Whistle — Accident  from  horse  taking  fright — 
C,  S,  C,  c.  66,  s.  104  —  Finding  of  jury  — 
Evidence.] — Held,  affirming  the  judgment  ap- 
pealed from  (8  Ont.  App.  R.  482),  that  C. 
S.  C,  c.  63,  s.  104,  must  be  construed  as 
enuring  to  the  benefit  of  persons  usipg  high- 
ways crossed  by  a  railway  on  the  level  for  in- 
juries to  the  person  or  property  from  neglect 
of  the  railway  company's  servants  in  charge 
of  a  train  to  ring  a  bell  or  sound  a  whistle, 
as  they  are  directed  to  do  by  the  statute, 
whether  or  not  such  injuries  arise  from 
actual  collision  or,  as  in  this  case,  by  a 
horse  near  the  crossing  taking  fright  at  the 
appearance  or  noise  of  the  train. — ^The  jury? 
in  answer  to  the  question,  **  If  the  plaintiffs 
had  known  that  the  train  was  coming  would 
they  have  stopped  their  horse  further  from  the 
railway  than  they  did?"  said  "  Yes."  Held, 
though  the  question  was  indefinite,  the  an- 
swers to  the  questions  as  a  whole,  viewed  in 
connection  with  the  judge's  charge  and  the 
evidence,  warranted  the  verdict.  Grand  Trunk 
Ry.  Go.  V.  Rosenbcrger,  ix.,  311. 

[Followed  in  Grand  Trunk  Ry.  Co,  v.  i8ft5- 
bald:  Grand  Trunk  Ry,  Co.  v.  Tremayne  (20 
Can.  S.  C.  R.  259),  No.  107,  infra,] 

102.  Negligence  —  Running  of  trains  — 
Sparks  from  engine — Proper  care — Use  of 
wood  or  coal  for  fuel — Evidence — Findinas 
of  jury — New  trial,]  —  R.'s  barn  about  200 
feet  from  the  N.  B.  Ry.  Co's  line,  was  de- 
stroyed by  fire,  caused,  as  alleged,  by  sparks 
from  an  engine.  Ill  an  action  to  recover  dam- 
ages, it  appeared  that  the  fuel  used  by  the 
company  over  this  line  was  wood;  that  coal 
was  less  apt  to  throw  out  sparks ;  that  at  the 
place  where  the  fire  occurred  there  was  a 
heavy  up-grade,  necessitating  a  full  head  of 
steam,  and  therefore  increasing  the  danger 
to  surrounding  property.  The  jury  found 
that  the  company  did  not  use  reasonable  care 
in  running  the  engine,  but  in  what  the  want 
of  such  care  consisted,  did  not  appear  by  their 
finding.  Held,  reversing  the  judgment  ap- 
pealed from  (23  N.  B.  Rep.  323),  that  the 
company  were  under  no  obligation  to  use  coal 
for  fuel,  and  the  use  of  wood  was  not  in  itself 
evidence  of  negligence ;  that  the  finding  of  the 
jury  on  the  question  of  negligenoe  was  not 
satisfactory,  and  that  therefore  there  should 
be  a  new  trial.  New  Brunswick  Ry.  Co.  v. 
Robinson,  xi.;  688. 

103.  Running  of  trains  —  Sparks  from  en- 
gine—Jury drawing  inference  —  Presumption 
— Cause  of  fire  —  Defective  engine  —  Negli- 
gence —  Use  of  wood  or  coal  for  fuel  — 
Evidence  —  Officers  of  corporation  — ,R.  S. 
O,  {1877)  c.  50,  s,  1S6  —  Company's  hooks,] 
— A  train  of  the  company  passed  plaintiff's 
farm   about    10.30    a.m.,    and    another   train 
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passed  about  noon.  Some  time  after  the 
second  train  passed  it  was  discovered  that  the 
timber  and  wood  on  plaintiff's  land  were  on 
fire,  which  fire  spread  rapidly  alter  being  dis- 
covered and  destroyed  a  quantity  of  the  stand- 
ing timber.'  It  was  shewn  that  the  engine 
which  passed  at  10.30  was  in  a  defective  state, 
and  likely  to  throw  dangerous  sparks,  while 
the  other  engine  was  in  good  repair  and  pro- 
vided with  all  necessary  appliances  for  pro- 
tection against  fire.  The  jury  found,  on  ques- 
tions submitted,  that  the  fire  came  from  the 
engine  first  passing,  that  it  arose  through 
negligence  on  the  part  of  the  company,  and 
that  such  negligence  consisted  in  running  the 
engine  when  she  was  a  bad  fire  thrower  and 
dangerous.  Held,  affirming  the  judgment  ap- 
pealed from  (14  Ont.  App.  R.  309)  that 
there  being  sufficient  evidence  to  justify  the 
Jury  in  finding  that  the  engine  which  passed 
first  was  out  of  order,  and  it  being  admitted 
that  the  second  engine  was  in  good  repair,  the 
fair  inference,  in  the  absence  of  any  evidence 
that  the  fire  came  from  the  latter,  was  that  it 
came  from  the  engine  out  of  order,  and  the 
verdict  should  not  be  disturbed.  Held,  also, 
Henry,  J.,  dissenting,  that  the  locomotive 
superintendent  and  locomotive  foreman  of  a 
railway  company  are  "  officers  of  the  corpora- 
tion "  who  may  be  examined  as  provided  in 
R.  S.  O.  (1877)  c.  50,  s.  136,  and  the  evidence 
of  such  officers  as  to  the  conditions  of  the  re- 
spective engines  and  the  difference  as  to  dan- 
ger from  fire  between  a  wood-burning  and  a 
coal-burning  engine,  taken  under  said  section, 
was  properly  admitted  on  the  trial  of  this 
cause ;  and  certain  books  of  the  company  con- 
taining statements  of  repairs  required,  on 
these  engines  among  others,  were  also  prop- 
erly admitted  in  evidence  without  calling  the 
persons  by  whom  the  entries  were  made.  Can- 
ada Atlantic  Ry.  Co,  v.  Mowley,  zv.,  145. 

104.  Running  of  trains  —  Horses  taking 
fright — Bells — Whistling —  Negligence  —  Ap- 
proaching siding.] — ^At  a  place  which  had  no 
station  nor  highway  crossing  the  company  had 
a  siding  for  loading  lumber.  Deceased  was  at 
the  platform  with  a  team  taking  away  lum- 
ber when  a  train  coming  out  of  a  cutting 
frightened  the  horses,  which  dragged  deceased 
to  the  main  track  where  he  was  killed  by  the 
train.  Held,  reversing  the  judgment  appealed 
from  (27  N.  B.  Rep.  59),  that  there  was  no 
duty  upon  the  company  to  ring  the  bell  or 
sound  the  whistle  or  to  take  special  precau- 
tions in  approaching  or  passing  the  siding. 
yew  Brunswick  Ry.  Co.  v.  Vanwart,  xvii.,  35. 

105.  Running  trains — Ringing  heU  —  Negli- 
gence —  Accident  to  employee  —  Defective 
ways  —  Performance  of  duty  —  Contributory 
negligence  —  Workmen* s  Compensation  Act,] 
— ^A  switch-tender  was  obliged  in  the  ordinary 
discharge  of  bis  duty  to  cross  a  track  in 
the  station  yard  to  get  to  a  switch  and 
walked  along  the  ends  of  ties  which  pro- 
jected some  sixteen  inches  beyond  the  rails. 
While  doing  so  an  engine  came  behind  him 
and  knocked  him  down  with  his  arm  under  the 
wheels  and  it  was  cut  off  near  the  shoulder. 
The  jury  found  negligence  in  the  management 
of  the  engine  in  not  ringing  the  bell  and  in 
going  faster  than  the  law  allowed,  but  that 
the  accident  could  have  been  avoided  by  the 
exercise  of  reasonable  care.  Held,  that  the 
Workmen's  Compensation  for  Injuries  Act  of 
Ontario,  applies  to  the  C.  S.  Ry.  Co..  notwith- 
standing it  has  been  brought  under  the  opera- 
tion of  the  Government  Railways  Act  of  the 


Dominion. — Held,  also,  Gwynne  and  Patter- 
son, JJ.,  dissenting,  t^t  there  was  no  aiic)i 
contributory  negligence  as  would  relieve  the 
company  from  liability  for  the  injury  caused 
by  improper  ^conduct  of  their  servants.  Can- 
ada Southern  Ry,  Co.  v.  Jackson,  xvii.,  316. 

106.  Running  of  trains — Approaches  to  sta- 
tion— Planked  way — Public  use  —  Negligence 
— Imprudence.]  —  The  approach  to  a  station 
from  the  highway  was  by  a  planked  walk 
crossing  several  tracks,  and  a  train  stopping 
at  the  station  sometimes  overlapped  this  walk, 
making  it  necessary  to  pass  round  the  rear 
car  to  reach  the  platform.  J.,  intending  to 
take  a  train  at  this  station  before  daylight, 
went  along  the  walk  as  his  train  was  coming 
in,  and  seeing,  apparently,  that  it  would  over- 
lap, started  to  go  round  the  rear,  when  he 
was  struck  by  a  shunting  engine  and  killed. 
It  was  the  duty  of  this  shunting  engine  to 
assist  in  moving  the  train  on  a  ferry,  and  it 
came  down  the  adjoining  track  for  that  pur- 
pose before  the  train  had  stopped.  Its  head- 
light was  burning  brightly,  and  the  bell  was 
kept  ringing.  There  was  room  between  the 
two  tracks  for  a  person  to  stand  in  safety. 
In  an  action  by  the  widow.  Held,  Foumier 
and  G Wynne,  JJ.,  dissentmg,  that  the  com- 
pany had  neglected  no  duty  which  it  owed  to 
the  deceased  as  one  of  the  public. — Per  Strong 
and  Patterson,  JJ.,  while  the  public  was  in- 
vited to  use  the  planked  walk  to  reach  the 
station,  and  also  to  use  the  company's 
premises,  when  necessary,  to  pass  around  a 
train  covering  the  walk,  there  waa  no  implied 
guaranty  that  the  traffic  of  the  road  should 
not  proceed  in  the  ordinary  way,  and  the  com- 
pany was  under  no  obligation  to  provide 
special  safeguards  for  persons  attempting  to 
pass  round  a  train  in  motion. — Per  Tascher- 
eau,  J.,  the  death  of  deceased  was  caused  by 
his  own  negligence. — Judgment  appealed  from 
(16  Ont.  App.  R.  37)  affirmed.  Jones  v. 
Grand  Trunk  Ry,  Co,,  xviii.,  696. 

107.  Running  of  trains  —  Approaching 
crossing  —  Ringing  6eW,  dc,  —  Frightening 
horses — Injury  to  persons  and  property.] — ^A 
railway  company  which  has  not  complied  with 
the  statutory  condition  of  ringing  a  bell  when 
approaching  a  crossing  is  liable  for  Injuries 
resulting  from  a  horse  taking  fright  at  the 
approach  of  a  train  and  throwing  the  occu- 
pants of  the  carriage  over  a  dangerous  part 
of  the  highway  on  to  the  track  though  there 
was  no  contact  between  the  train  and  the 
carriage  or  its  occupants.  Grand  Trunk  Ry. 
Co.  V.  Rosenberger  (9  Can.  S.  O.  R.  311) 
followed. — Judgment  appealed  from  (18  Ont. 
App.  R.  184)  affirmed.  Grand  Trunk  Ry.  Co. 
V.  Sibbald;  Grank  Trunk  Ry.  Co.  v.  Tre- 
mayne,  zx.,  259. 

See  No.  101,  ante. 

108.  Running  trains — Crossings  —  JUnging 
bell— Sounding  whistle  —  Negligence — Verdict 
— Motion  for  judgment  on  verdict — New  trial 
—Court  of  Review— 84  Vtct,  c.  4.  «.  10.  and 
35  Vict,  c.  6,  s.  19  (0«e.)]— W.  obtained  a 
verdict  from  a  jury  in  the  District  of  Iber- 
ville, for  injuries  sustained  by  being  run  over 
on  21st  Nov.,  1876.  by  a  locomotive  engine  of 
the  company,  while  he  was  crossing  the  rail- 
way track  on  a  public  highway.  The  motion 
for  judgment  on  the  verdict  #as  not  made  be- 
fore the  Superior  Court,  District  of  Iberville. 
but  was  drawn  ud  and  placed  on  the  record 
while  the  case  was  pending  before  the  Goort  of 
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Review,  at  Montreal.  That  court,  on  mo- 
tion, directed  a  new  trial,  but  the  Queen's 
Bench,  on  appeal,  held  that  from  the  evi- 
dence in  the  record  it  appeared  that  the 
accident  occurred  through  the  gross  negli- 
gence of  the  employees  of  the  appellant  in  not 
ringing  the  bell  and  sounding  the  whistle,  as 
they  were  bound  to  do,  when  approaching  the 
crossing,  and  that  the  verdict  rendered  by  the 
jury  ought,  therefore,  to  be  maintained  and 
the  motion  for  a  new  trial  rejected.  Held, 
Tascherean  and  Gwynne,  J  J.,  dissenting,  that 
the  judgment  appealed  from  (2  Dor.  Q.  B. 
131)  should  be  amrmed. — Per  Taschereau  and 
Gwynne,  JJ.,  dissenting.  —  The  Superior 
Ctourt,  sitting  in  review,  at  Montreal,  has  no 
jurisdiction,  either  under  34  Vict.  c.  4  s.  10, 
or  35  Vict.  c.  G.  s.  13  (Que.),  to  determine  a 
motion  for  judgment  upon  the  verdict  in  a 
case  tried  in  one  of  the  rural  judicial  dis- 
tricts, and  therefore  the  Court  of  Queen's 
Bench  had  no  power  to  enter  judgment  for  the 
respondent  upon  the  verdict. — 2.  The  Court 
of  Review,  on  a  motion  for  new  trial  in  the 
first  instance,  having  in  its  discretion  granted 
same,  judgment  should  not  have  been  reversed 
on  appeal.  Grand  Trunk  Ry.  Co.  v.  Wilson, 
GsiSB.  Dig.   (2  ed.)   722. 

109.  RaUtcap  and  traffic  bridge — Running 
of  trains — **  Stop  "  notice — Bridge  approaches 
— Res  ipsa  loquitur — Reckless  conduct  —  Dis- 
ohedience  6v  employees — Estoppel.] — A  rail- 
way company  breaking  rules  made  to  insure 
public  safety  upon  a  railway  and  traffic  bridge 
18  guilty  of  negligence  and  liable  for  damages 
occasioned  through  the  disobedience  of  orders 
or  recklessness  of  its  employees.  Canadian 
Pacific  Ry.  Co.  v.  Latoson,  Cass.  Dig.  (2  ed.) 
729. 

110.  Railway  company  —  Loan  of  cars  — 
Reasonable  care — Breach  of  duty — Negligence 
— Risk  voluntarily  incurred — **  Volenti  non 
fit  injuria.**] — A  lumber  company  had  railway 
sidings  laid  in  their  yard  for  convenience  in 
shipping  lumber,  over  the  line  of  railway  with 
which  the  switches  connected,  and  followed 
the  practice  of  pointing  out  to  the  railway 
company  the  loaded  cars  to  be  removed,  the 
railway  thereupon  sending  their  locomotives 
and  crew  to  the  respective  sidings  in  the 
lumber  yard,  and  bringing  away  the  cars  to 
be  despatched  from  their  depot  as  directed  by 
the  bills  of  lading.  Held,  that  in  the  absence 
of  any  special  agreement  to  such  eflPect,  the 
railway  company's  servants  while  so  engaged 
were  not  the  employees  of  the  lumber  com- 
pany, and  that  the  railway  company  remained 
liable  for  the  conduct  of  the  persona  in  charge 
of  tbe  locomotive  used  in  the  moving  of  the 
cars;  and  that  where  the  lumber  company's 
employees  remained  in  a  car  lawfully  pur- 
suing their  occupation  there,  the  persons  in 
charge  of  the  locomotive  owed  them  the  duty 
of  using  reasonable  skill  and  care  in  moving 
the  car  with  them  in  it,  so  as  to  avoid  all 
risk  of  injury  to  them.— On  the  trial  of  an 
action  for  damages  in  consequence  of  an  em- 
ployee of  the  lumber  company  being  killed  in 
a  loaded  car  which  was  being  shunted  the  jury 
found  that  **  the  deceased  voluntarily  accepted 
the  risk  of  shunting"  and  that  the  death  of 
the  deceased  was  caused  by  defendant's  negli- 
gence in  the  shunting,  in  giving  the  car  too 
strong  a  push.  Held,  that  the  verdict  meant 
only  that  deceased  had  voluntarily  incurred 
the  risks  attending  the  shunting  of  the  cars  in 
a  careful  and  skilful  manner,  and  that   the 
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maxim  "  volenti  non  fit  injuria  "  had  no  appli- 
cation. Smith  V.  Baker  (L1891]  A.  C.  325) 
applied.  Judgment  appealed  from  (22  Ont. 
App.  R.  292)  affirmed.  Canada  Atlantic  Ry, 
Co.  V.  Hurdman,  xxv..  205. 

111.  Running  of  trains  —  Approaching 
crossing — Warning — Shunting — RaUtcay  Act, 
1888,  s.  255.1— Section  256  of  the  Railway 
Act,  1888,  providing  that  *' the  bell  with 
which  the  engine  is  furnished  shall  be  rung,  or 
the  whistle  sounded  at  the  distance  of  at 
least  eighty  rods  from  every  place  at  which 
the  railway  crosses  any  highway,  and  be  kept 
ringing  or  be  sounded  at  short  intervals  until 
the  engine  has  crossed  such  highway  "  applies 
to  shunting  and  other  temporary  movements 
in  connection  with  the  running  of  trains  as 
well  as  to  the  general  traffic.--Judgment  ap- 
pealed from  (25  Ont.  App.  R.  437)  affirmed. 
Canada  Atlantic  Ry.  Co.  v.  Henderson,  xxix., 
632. 

112.  Negligence  —  RaUtoay  accident  — 
Shunting  cars  —  Warning  —  Proof  of  negli- 
gence.']— B.,  in  driving  towards  his  home  on 
a  night  in  September,  had  to  cross  a  railway 
track  between  nine  and  ten  o'clock,  on  a 
level  crossing  near  a  station.  Shortly  before 
a  train  had  arrived  from  the  west  which  had 
to  be  turned  for  a  trip  back  in  the  same  direc- 
tion, and  also  to  pick  up  a  passenger  car  on 
a  siding.  After  some  switching  the  train  was 
made  up,  and  just  before  coming  to  the  level 
crossing  the  engine  and  tender  were  uncoupled 
from  the  cars  to  proceed  to  the  round  house. 
B.  saw  the  engine  pass,  but  apparently  failed 
to  perceive  the  cars,  and  started  to  cross, 
when  he  was  struck  by  the  latter  and  killed. 
There  was  no  warning  of  the  approach  of  the 
cars  which  struck  him.  In  an  action  by  his 
widow  under  Lord  Campbell's  Ai;t  the  jury 
found  that  the  railway  company  was  guilty 
of  negligence,  and  that  a  man  should  have 
been  on  the  crossing  when  making  the  switch 
to  warn  the  public.  A  verdict  for  the  plain- 
tiff was  sustained  by  the  Court  of  Appeal. 
Held,  affirming  the  judgment  appealed  from, 
Gwynne,  J.,  dissenting,  that  it  was  properly 
left  to  the  jury  to  determine  whether  or  not, 
under  the  special  circumstances,  it  was  neces- 
sary for  the  company  to  take  greater  precau- 
tions than  it  did  and  to  be  much  more  careful 
than  in  ordinary  cases  where  these  conditions 
did  not  exist ;  and  that  the  case  did  not  raise 
the  question  of  the  jury's  right  to  determine 
whether  or  not  a  railway  company  could  be 
compelled  to  place  watchmen  upon  level  high- 
way crossings  to  warn  persons  about  to  cross 
the  line.  Lake  Erie  d  Detroit  River  Co.  v. 
Barclay,  xxx.,  360. 

Compare  No.  117,  infra. 

113.  Operation  of  railway — Defective  icays 
— Lock  on  switch  —  Finding  of  negligence  — 
Evidence.^ — The  absence  of  a  lock  or  guard 
on  a  railway  switch  is  a  defect  in  the  con- 
struction of  the  ways,  works,  machinery  or 
plant  connected  with  the  construction  of 
works  sufficient  to  support  findings  of  negli- 
gence by  a  jury.  Batch  d  Pcppard  v.  Rom- 
burgh,  12th  June,   1900. 

114.  Xegligcncc  —  Railway  company  —  In- 
jury to  passengers  in  sleeping  berth.'] — S.  an 
elderly  lady,  was  travelling  on  a  train  of  the 
Canadian  Pacific  Railway  Company  from 
Montreal  to  Toronto.  While  in  a  sleeping 
berth  at  night,  believing  that  she  was  riding 
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with  her  back  to  the  engine  she  tried  to  turn 
around  in  the  berth  and,  the  car  going  around 
a  curve  at  the  time,  she  was  thrown  out  on 
to  the  floor  and  injured  her  back.  On  the 
trial  of  an  action  against  the  company  for 
damages,  it  was  not  shewn  that  the  speed  of 
the  train  was  excessive  nor  that  there  was 
any  defect  in  the  roadbed  at  the  place  where 
the  accident  occurred  to  which  it  could  be 
attributed.  Held,  reversing  the  judgment  of 
the  Supreme  Court  of  Nova  Scotia,  that  the 
accident  could  not  be  attributed  to  any  negli- 
gence of  the  servants  of  the  company  which 
would  make  it  liable  in  damages  to  S.  there- 
for. Cawidian  Pacific  Railway  Co.  v.  Smith, 
xxxi,,  3G7. 

115.  Railway  culverts  —  Fencing  —  Negli- 
gence— Cattle  on  highwa/y — 51  \ict.  c.  29,  8. 
194 — ^S  Vict.  c.  28,  8.  2.] — A  railway  company 
is  under  no  obligation  to  erect  or  maintain 
a  fence  on  each  side  of  a  culvert  across  a 
watercourse  and  where  cattle  went  through 
the  culvert  into  a  field  and  thence  to  the 
highway  and  straying  on  to  the  railway  track 
were  killed,  the  company  was  not  liable  to 
their  owner.  Taschereau,  J.,  dissenting. 
Grand  Trunk  Railway  Co.  v.  J  amen,  xxxi., 
420. 

116.  Operation  of  trains  —  Negligence  — 
Sparks  from  railway  engine  —  Evidence  — 
Findings  of  jury — Defective  construction.^] — 
Fire  was  discovered  on  J.'s  farm  a  short  time 
after  a  train  of  the  Grand  Trunk  Railway 
had  passed  it  drawn  by  two  engines,  one 
having  a  long,  and  the  other  a  short,  or 
medium,  smoke-box.  In  an  action  against  the 
company  for  damages  it  was  proved  that  the 
former  was  perfectly  constructed.  Two  wit- 
nesses considered  the  other  defective,  but  nine 
men,  experienced  in  the  construction  of  en- 
gines, swore  that  a  larger  smoke-box  would 
have  been  uiusuited  to  the  size  of  the  engine. 
The  jury  found  that  the  fire  was  caused  by 
sparks  from  one  engine  and  they  believed  it 
was  from  that  with  the  short  smoke-box ;  and 
that  the  use  of  said  box  constituted  negligence 
in  the  company  which  had  not  taken  the 
proper  means  to  prevent  emission  of  sparks. 
Held,  aflSrming  the  judgment  of  the  Court  of 
Appeal  (2  Ont.  L.  U.  089)  that  the  latter 
finding  was  not  justified  by  the  evidence  and 
the  verdict  for  plaintiff  at  the  trial  was  prop- 
erly set  aside.  Jackson  v.  Grand  Trunk  Ry. 
Co.,  xxxii..  245. 

117.  Backing  trains  in  station  yard — Neg- 
ligence— Findings  of  jury — Operation  of  rail- 
way— Lights  on  ti^ain  —  Evidence. li  —  A  con- 
ductor in  defendant's  employ  while  engaged 
in  the  performance  of  the  duty  for  which  he 
w^as  engaged  at  the  Windsor  Station  of  the 
Canadian  Pacific  Railway  in  Montreal,  was 
killed  by  a  train  which  was  being  moved  back- 
wards in  the  station  yard.  There  was  no 
light  on  the  rear  end  of  the  last  car  of  the 
train  nor  was  there  any  person  stationed  there 
to  give  warning  of  the  movement  of  the  train. 
Held,  aflirming  the  judgment  appealed  from 
(Q.  R.  11  K,  B.  394),  that  by  omitting  to 
have  a  light  on  the  rear  end  of  the  train  the 
railway  company  failed  in  its  duty  and  this 
constituted  primd  facie  evidence  of  negligence. 
Canadian  Pacific  Ry.  Co.  v.  Boisseau.  xxxii.. 
424. 

Compare  No.   112,  ante. 

118.  Operation  of  trains  —  Negligence  — 
Collision — Duty    of    engineman — Rules — Con- 


tributory negligence.! — By  rule  232  of  the 
Grand  Trunk  Ry.  Co..  "conductors  and  en- 
ginemen  will  be  held  responsible  for  the  viola- 
tion of  any  of  the  rules  governing  their  trains, 
and  they  must  take  every  precaution  for  the 
protection  of  their  trains  even  if  not  pro- 
vided for  by  the  rules."  By  rule  52,  engine- 
men  must  obey  the  conductor's  orders  as  to 
starting  their  trains  unless  such  orders  in- 
volve violation  of  the  rules  or  endanger  the 
train's  safety,  and  rule  65  forbids  them  to 
leave  the  engine  except  in  case  of  necessity. 
Another  rule  provides  that  a  train  must  not 
pass  from  double  to  single  track  until  it  is 
ascertained  that  all  trains  due  which  have  the 
right  of  way  have  arrived  or  left.  M.  was 
engineman  on  a  special  train  which  was 
about  to  pass  from  a  double  to  a  single 
track  and  when  the  time  for  starting  arrived, 
he  asked  the  conductor  if  it  was  all  right  to 
go,  knowing  that  the  regular  train  passed  over 
the  single  track  about  that  time.  He  received 
from  the  conductor  the  usual  signal  to  start 
and  did  so.  After  proceeding  about  two  miles 
his  train  collided  with  the  regular  train  and 
he  was  injured.  In  an  action  against  the 
company  for  damages  in  consequence  of  such 
injury ;  Held,  aflSiuning  the  judgment  of  the 
Court  of  Appeal,  that  M.  was  not  obliged,  be- 
fore starting,  to  examine  the  register  and 
ascertain  for  himself  if  the  regular  train  had 
passed,  that  duty  being  imposed  by  the  rules 
on  the  conductor  alone,  that  he  was  bound 
to  obey  the  conductor's  order  to  start  the 
train,  having  no  reason  to  question  its  pro- 
priety, and  he  was,  therefore,  not  guilty  of 
contributory  negligence  in  starting  as  he  did. 
Grand  Trunk  Ry.  Co.  v.  Miller,  xxxii.,  454. 

119.  Operation  of  railway  —  Defective 
machinery  —  Contributory  negligence  —  Dm- 
obeying  orders — Running  rules. '[ — The  judg- 
ment appealed  from  (8  B.  C.  Rep.  393) 
affirmed  the  order  of  the  trial  judge  with- 
drawing the  case  from  the  jury  on  the 
grounds,  in  effect,  that  a  conductor  who  had 
been  injured  through  an  accident  caused  by 
a  defective  brake-mast,  had  been  guilty  of 
contributory  negligence  in  failing  to  see  that 
his  train  was  in  proper  condition  before  start- 
ing it  and  thus  disobeying  running  rules.  The 
Supreme  Court  affirmed  the  judgment  appeal- 
ed from.  Fawcett  v.  Canadian  Pacific  Ry. 
Co.,  xxxii.,  721. 

120.  Running  trains  —  Bells  and  whistles 
at  crossings — Coming  round  curves. 

See  No.  47,  ante. 

121.  Speed  on  up-grade  —  Sparks  from  en- 
gine— "  Damage." 

See  No.  69,  ante. 

122.  Running  of  trains — Duty  of  conductor 
— Intercolonial  Railway  regulations — Calling 
"  all  aboard  " — License — Estoppel — Accident 
to  passenger  boarding  train  —  Contributory 
negligence. 

See  Negligence.  209. 

123.  Derailment  of  train  —  Broken  raU  — 
Latent  defect — Injury  to  passenger. 

See  No.  10,  ante. 

124.  Derailment  of  train — Defective  bridge 
and  snow-plough  —  Insufficient  crew — Negli- 
gence. 

See  No.  49,   ante. 
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125.  yegligence  —  Accident  at  crossing  — 
Notice  of  approach. 

See  Appeal,  225. 

120.  Traffic  facilities — Kegular  depot — Per- 
sons walking  along  permanent  way. 
See  No.  50,  ante. 

127.  Negligence — Excessive  speed — Prompt 
action^ 

See  Tbamway,  1. 

128.  Running  of  passenger  trains  —  Sleep- 
ing berth — Injury  to  passenger. 

See  No.  52,  ante. 

129.  Municipal  regulations  —  Operation  of 
tramway — Use  of  streets — Crossings — Powers 
—  By-law  or  resolution  —  Construction  of 
statute. 

See  Tramway,  6. 

130.  Transfer  of  foreign  car  —  Overhead 
bridge  —  Headway  —  Liability  of  Canadian 
company. 

See  No.  19,  ante. 

1.31.  Highway     crossings  —  Negligence    in 
giving    warning  —  Contributory    negligence — 
Nonsuit — Refusal    of    special    leave    for    an 
appeal  to  the  Supreme  Court. 
See  Appeal,  334. 


32.  Stdsidies. 

132.  51  d  52  Vict.  c.  91,  ss.  9.  U  {Que.)  — 
Interpretation — Art.  19,  R.  S.  Q. — Railway 
subsidy — Discretionary  power  of  Lieutenant- 
Govemor-in-Couivcil — Petition  of  right — Mis- 
appropriation of  subsidy  moneys  by  order-in- 
council.'l — Where  money  is  granted  by  the 
legislature  and  its  application  is  prescribed  in 
such  a  way  as  to  confer  a  discretion  upon  the 
Crown  no  trust  is  imposed  enforceable  against 
the  Crown  by  petition  of  right. — The  appel- 
lant railway  company  alleged  by  petition  of 
right  that  by  virtue  of  51  &  52  Vict.  c.  91 
(Que.),  the  Lieutenant-Oovernor-in-Council 
was  authorized  to  grant  4.000  acres  of  land 
per  mile  for  30  miles  of  the  Hereford  Rail- 
way; that  by  an  order-in-couucil  dated  iith 
August,  1888,  the  land  subsidy  was  converted 
into  a  money  subsidy,  the  0th  section  of  said 
c.  91,  51  &  52  Vict.,  enacting  that  **  it  shall 
be  lawful,"  &c.,  to  convert ;  that  the  com- 
pany completed  the  construction  of  their  line 
of  railway,  relying  upon  the  said  subsidy  and 
order-in-council.  and  built  the  railway  in 
accordance  with  the  .Net  51  &  52  Vict.  c.  91, 
and  the  provisions  of  the  Railway  Act  of  Can- 
ada. 51  Vict.  c.  29,  and  they  claimed  to  be 
entitled  to  the  sum  of  $49,U00,  balance  due  on 
said  subsidy.  The  Crown  demurred  on  the 
ground  that  the  statute  was  permissive  only, 
and  by  exception  pleaded  inter  aliOy  that  the 
money  had  been  paid  by  order-in-council  to 
the  sub-contractors  for  work  necessary  for  the 
construction  of  the  road:  that  the  president 
had  by  letter  agreed  to  accept  an  additional 
subsidy  on  an  extension  of  their  line  of  rail- 
way to  settle  difficulties  and  signed  a  receipt 
for  the  balance  of  ^(>,500  due  on  account  of 
the  first , subsidy.  The  petition  of  right  was 
dismissed.  Held,  affirming  the  judgment  ap- 
pealed from,  Taschereau  and  Sedge  wick,  JJ., 
dissenting,  that  the  statute  and  documents 
relied  on  did  not  create  a  liability  on  the  part 


of  the  Crown  to  pay  the  money  voted  to  the 
appellant  company,  enforceable  by  petition  of 
right;  but  assuming  it  did  the  letter  and 
receipt  signed  by  the  president  of  the  com- 
pany did  not  discharge  the  Crown  from  such 
obligation  to  pay  the  subsidy,  and  payment  by 
the  Crown  of  the  sub-contractors*  claim  out 
of  the  subsidy  money,  without  the  consent 
of  the  company,  was  a  misappropriation  of 
the  subsidy.  Hereford  Ry.  Co.  v.  The  Queen, 
xxiv.,  1. 

133.  Railway  subsidy  —  Dominion  Lands 
Act  —  Reservation  in  grant.~\  — By  an  equal 
division  of  opinion,  the  Supreme  Court  affirm- 
ed the  decision  of  the  Exchequer  Court  (8  Ex. 
C.  R.  83)  by.  which  it  was  held  that  lands 
granted  as  subsidy  to  railways  under  53  Vict, 
c.  54  (D.),  were  subject  to  the  existing  regu- 
lations respecting  reservation  of  baser  min- 
erals in  the  grants  thereof,  notwithstanding 
that  there  was  no  reference  thereto  in  the 
orders-in-council  allotting  the  lands  to  the  rail- 
way, and  that  the  grant  was  expressed  in  the 
statute  to  be  a  free  grant  subject  merely  to 
costs  of  survey.  Calgary  d  Edmonton  Ry.  Co. 
V.  The  King,  29th  April,  1903. 

[Leave  to  appeal  to  the  Privy  Council  was 
granted,  July,  1903.] 

134.  A  ction  —  Condictio  indebiti  —  R6p6ti- 
tion  de  Vindu  —  Fictitious  claims — Misrepre- 
sentation— Evidence — Onus  probandi — Art.  s. 
W,7,  lOJiS,  IIW.  C.  C— Railway  subsuUes— 
5Jf  Vict.  c.  SS  (Que.) — Insolvent  company — 
Construction  of  railroad  by  new  company — 
Payment  of  claims  by  Crown — Transfer  by 
payee. 

See  Action.  14. 


13.    TAXE.S. 

135.  Assessment  and  taxes — Tax  on  rail- 
way —  N.  8.  Railway  Act  —  Exemption  — 
Mining  company  —  Construction  of  railway 
—R.  S.  N.  S.  {5  ser.)  c.  5.1]— By  R.  S.  N. 
S.  (5  ser.)  c.  53,  s.  99,  s.-s.  30,  the  road,  bed, 
&c.,  of  all  railway  companies  in  the  province 
is  exempt  from  local  taxation.  By  s.  1  the 
first  part  of  the  Act,  from  ss.  5  to  33  inclusive- 
ly, applies  to  every  railway  constructed  and  in 
operation  or  thereafter  to  be  constructed  un- 
der the  authority  of  any  Act  of  the  legisla- 
ture, and  by  s.  4.  part  2,  applies  to  all  rail- 
ways constructed  under  authority  of  any 
snecial  Act  and  to  all  companies  incorporated 
for  their  construction  and  working.  By  s.  5, 
s.-s.  15,  the  expression  **  the  company  "  in  the 
Act  means  the  company  or  party  authorized 
by  the  special  Act  to  construct  the  railway. 
held,  reversing  the  decision  appealed  from 
(24  N.  S.  Rep.  490),  Gwynne,  J.,  dissenting, 
that  part  one  of  this  Act  applies  to  all  rail- 
ways constructed  under  provincial  statutes 
and  is  not  exclusive  of  those  mentione<l  in  part 
two;  that  a  company  incorporated  by  an  Act 
of  the  legislature  as  a  mining  company  with 
power  **  to  construct  and  make  such  railroads 
and  branch  tracks  as  might  be  necessary  for 
the  transportation  of  coal  from  the  mines  to 
the  place  of  shipment  and  all  other  business 
necessary  and  usually  performed  on  rail- 
roads." and  with  other  powers  connected  with 
the  working  of  mines  *'  and  operation  of  rail- 
ways," and  empowered  by  another  Act  (49 
Vict.  c.  45  [N.S.]  )  to  hold  and  work  the 
railway  "  for  general  traffic  and  the  convey- 
ance  of   passengers   and   freight   for  hire,   as 
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well  as  for  all  purposes  and  operations  con- 
nected with  said  mines  in  accordance  with  and 
subject  to  the  provisions  of  part  second  of 
c.  53,  R.  S.  N.  S.  5  ser.,  entitled  *  of  rail- 
ways/ "  is  a  railway  company  within  the 
meaning  of  the  Act;  and  that  the  reference 
in  49  Vict.  c.  145.  s.  1.  to  part  two  does  not 
prevent  said  railway  from  coming  under  the 
operation  of  the  first  part  of  the  Act.  Inter- 
national Coal  Go.  V.  County  of  Cape  Breton, 
xxii.,  305. 

13G.  Municipal  corporation  —  Railways  — 
Taxation — By-laws — Construction  of  statute 
— Voluntary  payment — Action  en  repetition 
—20  Vict.  c.  57,  s.  21  {Can.)— 29  d  30  Vict, 
c.  57  (Con.)]— The  statute  29  Vict.  c.  57, 
(Can.),  consolidating  and  amending  the  Acts 
and  ordinances  incorporating  the  CJity  of  Que- 
bec, by  S.-S.  4  of  8.  21,  authorizes  tl^e  making 
of  by-laws  to  impose  taxes  on  persons  exercis- 
ing certain  callings,  "  and  generally  on  all 
trades,  manufactories,  occupations,  business, 
arts,  professions  or  means  of  profit,  liveli- 
hood or  gain,  whether  hereinbefore  enumer- 
ated or  not,  which  now  or  may  hereafter  be 
carried  on,  exercised  or  in  operation  in  the 
city:  and  all  persons  by  whom  the  same  are 
or  may  be  carried  on,  exercised  or  put  in 
operation  therein,  either  on  their  own  account 
or  as  agent  for  others:  and  on  the  premises 
wherein  or  whereon  the  same  are  or  may 
be  carried  on,  exercised  or  put  in  operation." 
Held,  that  tho  general  words  of  the  statute 
quoted  are  suflSciently  comprehensive  to  auth- 
orize the  imposition  of  a  business  tax  upon 
railway  companies;  and  further  that  the 
power  thus  conferred  might  be  validly  exer- 
cised by  the  passing  of  a  by-law  to  impose 
the  tax  in  the  same  general  terms  as  those 
expressed  in  the  statute.  Judgment  of  the 
Court  of  Queen's  Bench  (Q.  U.  8  Q.  B.  240) 
affirmed.  Canadian  Pacific  Ry.  Co.  v.  City  of 
Quebec;  Grand  Trunk  Rv.  Co,  v.  City  of 
Quebec,  xxx.  73. 

137.  Exemption  from  taxes — Bridges  and 
tracts — Navigable  waters — AO  Vict.  c.  29,  ss. 
326,  327  (Que.)— Municipal  boundary— 43  d 
U   Vict,  c,  62   (Que.). 

See  Assessment  and  Taxes,  41. 

138.  Municipal  tax— St.  John,  N,  B.,  city 
assessment — 52  Vict.  c.  27,  s.  21  (N.B.)  — 
Alteration  of  statutory  form — Arbitrary  rat- 
ing— Appeal. 

See  Assessment  and  Taxes,  9. 

139.  Municipal  corporation — By-law — As- 
sessment— Local  improvements  —  Agreement 
with  owners  of  property — Construction  of 
subway — Benefit  to  lands. 

See  Municipal  Corporation,   12G. 


14.  Telegraph  Lines. 

140.  Telegraph  Unci* — Foreign  corporation 
— Monopoly  —  Public  policy  —  Restraint  of 
trade. 

See  Comity. 


15.  Traffic  Arrangements. 

141.  .Agreement    with     foreign    company — 
Lease  of  road  for  term  of  years — Transfer  of 


corporate  rights.] — The  Canada  Southern  Ry. 
Co.,  by  its  charter  and  amendments  thereto, 
has  authority  to  enter  into  agreement  with 
any  other  railway  company  with  respect  to 
traffic  arrangements  or  the  use  and  working 
of  the  railway  or  any  part  thereof,  and  by 
the  Dominion  Railway  Act  of  1879  it  is  auth- 
orized to  enter  into  traffic  arrangements  and 
agreements  for  the  management  and  work- 
ing of  the  railway  with  any  other  railway 
company,  in  Canada  or  elsewhere,  for  a  per- 
iod of  twenty-one  years.  Held,  reversing  the 
decision  appealed  from  (21  Out.  App.  K.  :i97 ». 
that  authority  to  enter  into  an  arrangement 
i  for  the  **  use  and  working  "  or  "  management 
i  and  working  "  of  its  road  conferred  upon  the 
I  company  a  larger  right  them  that  of  making 
i  a  forwarding  agreement  or  of  conferring  run- 
ning powers ;  that  the  company  could  lawfully 
lease  a  portion  of  its  road  to  a  foreign  com- 
pany and  transfer  to  the  latter  all  its  rights 
and  privileges  in  respect  to  such  portion,  and 
the  foreign  company  in  such  case  would  be 
protected  from  liability  for  injury  to  property 
occurring  without  negligence  in  its  use  of  the 
road  so  leased,  to  the  same  extent  as  the  Can- 
ada Southern  Ry.  Co.  is  itself  protected. 
Michigan  Central  Rd.  Co,  v.  Wcalleans,  xxiv., 
309. 

142.  Carriage  of  goods — Connecting  lines — 
Contract  for  through  transit — Warehousing 
— Bailment  —  Joint  tort  feasors  —  Loss  after 
transit. 

See  No.  3,  ante, 

143.  Defective  construction  of  roadbed — 
Level  of  crossing — Approaches  to  crossing- — 
Impairing  highway — Liability  of  companies 
using  railway. 

See  No.   16,   ante. 

144.  Transferring  foreign  cars — Overhead 
bridge — Headway  —  Injury  to  brakesman  — 
Liability  of  Canadian  company. 

See  No.  19.  ante. 


16.  Other  Matters. 

145.  7«*f«c  of  bondsS9  Vict.  e.  57  (Q.K 
— Condition  precedent — Certificafe  of  engin- 
eer— Parol  evidence  — *  Onus  probandi.l — ^The 
L.  &  K.  Ry.  Co.  incorporated  in  1869  [32 
I  Vict.  c.  54  ( Q. )  1 .  to  construct  a  railway  a 
distance  of  90  miles,  was  authorized  by  that 
Act  to  issue  bonds  for  construction,  limited  by 
36  Vict  c.  45  (Q.).  to  13,000.000  in  amount 
but  without  limitation  of  time,  and  without 
restriction  as  to  length  of  the  railway.  In 
1874.  37  Vict.  c.  23  (Q.),  declared  that  de- 
bentures to  the  amount  of  $280  000  had  al- 
ready been  issued,  and  limited  the  future 
issuing  of  bonds  to  £300,000  stg..  to  be  issued : 
—1st.  issue  £1(HMXX)  at  once:  2nd,  issue 
£100,000  when  45  miles  should  have  been 
completed  and  in  running  order,  as  certified 
by  the  government  inspecting  engineer,  and 
3rd,  issue  £100.000  as  soon  as  30  additional 
miles — all  75  miles — should  have  been  com- 
pleted, with  the  same  privilege  for  the  three 
issues.  In  1875.  39  Vict.  c.  57  amended  the 
condition  as  to  the  third  issue  and  enacted 
"  so  soon  as  the  rails  and  fastenings  required 
for  the  completion  of  the  remaining  45  miles 
or  thereabouts  of  the  company's  line  shall 
have  been  provided,  then  the  remaining  1,000 
bonds  of  £100  each,  to  be  termed  the  third 
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issue,  may  be  issued  by  the  company."  The 
preamble  declared :  ''  Whereas  it  appears  that 
a  total  length  of  45  miles  of  the  company's 
line  having  been  completed,  a  first  and  second 
issue  each  of  £100,000  of  the  company's  de- 
bentures have  been  made.*' — In  March,  1881, 
the  railway  was  sold  by  the  sheriff  and 
brought  by  the  Q.  C.  Ry.  Co.,  for  $195,000. 
In  April,  1881,  the  City  of  Quebec  filed  an 
opposition  afin  de  coneerver  for  $218,099,  the 
amount  of  300  debentures  of  £100  sterling 
and  interest  of  the  second  series  issued  on  25th 
January,  1875,  payable  1st  January,  1894, 
and  for  payment  of  which  opposants  alleged 
the  railway  was  hypothecated.  The  Q.  C. 
Ry.  Co.,  also  opposants  in  the  case,  con- 
tested the  opposition  of  the  city,  and  claimed 
the  issue  of  the  bonds  of  the  second  issue 
held  by  appellant  was  illegal.  At  the  trial 
no  certificate  was  produced  but  the  govern- 
ment engineer  stated  that  he  had  reported  to 
the  minister  that  there  were  only  43^  miles 
completed,  and  the  secretary  of  the  company 
testified  that  the  total  length  of  railway  cer- 
tified by  the  government  engineer  as  being 
completed  and  in  runing  order  had  never  ex- 
ceeded 43%  miles.  The  trial  judge  found  that 
there  were  only  43%  miles  completed  and  held 
the  bonds  of  the  second  issue  invalid.  This 
judgment  was  affirmed  by  the  Queen's  Bench. 
Heldt  reversing  the  judgment  appealed  from 
(Ritchie,  C.J.,  and  Strong,  J.,  dissenting), 
that  the  effect  of  39  Vict.  c.  57,  is  to  make 
the  bonds  therein  mentioned  good,  valid  and 
binding  upon  the  company,  although  the  con- 
ditions precedent  specified  in  37  Vict.  c.  23. 
might  not  have  been  fulfilled  when  they  were 
issued. — Per  Fournier  and  Henry,  JJ.,  that 
as  there  was  evidence  that  a  certificate  or  re- 
port had  been  given,  oral  evidence  of  the  con- 
tents of  the  certificate  or  report  was  inad- 
missible and  therefore  respondents  had  failed 
to  ptove  the  illegality  of  the  second  issue. 
Cit^  of  Queheo  v.  Quebec  Central  Ry.  Co., 
X.,  563. 

[The  Privy  Council  allowed  leave  to  appeal 
in  this  case,  but  the  appeal  was  not  prose- 
cuted.] 

146.  Consolidated  Railway  Act,  1879,  Jfi 
Vict,  c.  9  —  Special  Act  —  Canadian  Pacific 
Railway,  44  Vict.  o.  1 — Powers  to  huild  beyond 
terminus,^  —  The  Canadian  Pacific  Ry.  Co. 
have  power,  under  their  charter,  to  extend 
their  line  from  Port  Moody,  in  British  Colum- 
bia, to  English  Bay.  (Henry,  J.,  dissented). 
Canadian  Pacific  Ry.  Co.  v.  Major,  xiii.,  233. 

147.  Official  arbitrators — Intercolonial  rail- 
way extension — Damages — 42  Vict.  c.  8.] — 
Petition  of  right  for  damages  by  the  I.  C.  Ry. 
extension  destroying  appellant's  road  and 
compelling  it  to  sell  plant,  &c..  at  a  loss. 
A  demurrer  argued  before  Richards,  C.J., 
was  allowed  on  the  ground  that  the  only 
remedy  was  by  reference  to  the  official 
arbitrators  (2  Ex.  C.  R.  433).  On  a  refer- 
ence to  the  official  arbitrators  the  special 
terms  were  that  "Whereas,  the  company 
claimed  damages  by  reason  of  the  construction 
of  the  I.  C.  Ry.,  and  requested  a  reference 
to  the  official  arbitrators  under  the  statutes 
in  that  behalf:  1.  That  the  company  shall, 
before  the  matter  is  entered  upon  before  the 
arbitrators,  furnish  to  the  (Government  a  state- 
ment of  the  various  claims  classifying  sep- 
arately each  kind  of  claim.  2.  That  the  Gov- 
ernment admit  liability  to  the  extent  by  law 
bound  to  make  compensation.  3.  That  the 
arbitrators  shall  deal  with  each  separate  kind 


of  claim  separately,  reporting  findings  as  to 
the  facts  connected  therewith,  and  compensa- 
tion (if  any)  which  should  be  made.  4.  That 
either  party  shall  be  at  liberty  to  make  this 
submission  a  rule  of  the  Exchequer  Court 
pursuant  to  42  Vict.  c.  8  (D.),  and  to  pro- 
ceed under  the  ^provisions  of  said  Act  before 
that  court  with' respect  to  the  award,  or  any 
part  thereof.  5.  That  any  judgment,  order, 
rule  or  decision  of  the  Exchequer  Court  in  the 
premises  may  be  appealed  from  to  the  Su- 
preme Court  pursuant  to  s.  9  of  the  Act. 
The  H.  C.  Ry.  Co.,  lodged  a  claim  stating  the 
follot^ing  claims  for  compensation : — 1.  Total 
loss  as  a  chartered  property  possessing  ex- 
clusive privileges  within  the  city,  with  all 
its  plant  and  real  and  personal  properties, 
the  estimated  value  of  which  was  at  the  date 
of  the  Government  taking  possession  of  the 
track  the  sum  of  $260,000.  2.  Damage  for 
the  dividing  of  the  road  into  two  portions  ren- 
dering each  valueless,  and  thus,  in  other 
words,  destroying  the  whole  value  $260,000. 
3.  Damages  actually  done  to  the  crossing  for 
loss  in  having  to  sacrifice  horses,  plant  and 
properties  which  were  sacrificed  in  conse- 
quence, and  for  general  depreciation  in  value 
of  their  real  property,  and  for  loss  of  the 
charter  and  the  privileges  and  rights  guaran- 
teed under  it  by  the  Provincial  Legislature, 
$260,000.  4.  Interest  at  6%  per  annum  on 
the  amount  to  be  allowed  for  damages  from 
the  time  of  breaking  up  the  track  (17th  May, 
1876). — The  matter  was  heard  on  the  sub- 
mission and  on  27th  August,  1880.  the  follow- 
ing award  was  made.  **  1.  We  find  with  re- 
gard to  the  first  item  of  the  claim,  that  the 
company  are  not  entitled  to  recover  for  the 
loss  of  their  railroad  and  its  plant  and  real 
and  personal  properties,  because  that  (railroad 
was  neither  totally  or  partially  lost  by  any 
actual  interference  of  the  Government  with 
the  company's  property.  2.  We  find,  with  re- 
gard to  the  second  item  of  the  claim,  that  the 
company  are  not  entitled  to  be  paid  any  com- 
I>ensation,  because  the  Government  have  not 
**  divided  the  railroad  into  two  portions,  ren- 
dering each  valueless,"  or  destroyed  the  value 
of  the  railroad.  3.  We  find,  with  regard  to 
the  third  item  of  the  claim,  that  the  com- 
pany is  not  entitled  to  any  compensation, 
because  the  Government  did  no  actual  dam- 
age to  the  crossing,  and  because  the  company 
were  not  obliged  to  sacrifice  horses,  plant,  or 
properties,  in  consequence  of  any  act  of  the 
Government,  and  did  not  suffer  any  deprecia- 
tion in  the  value  of  their  real  estate  within 
the  meaning  of  31  Vict  c.  12,  and  did  not 
lose  their  charter  and  the  privileges  and  rights 
guaranteed  under  it  by  any  act  of  the  Gov- 
ernment. 4.  We  find,  with  regard  to  the 
fourth  item  of  the  claim.,  that  nothing  is  due 
to  the  company  for  interest.— On  appeal 
Henry,  J.,  gave  a  judgment  for  $8,000.  (2 
Ex.  C.  O.  449.)  The  Supreme  Court  held, 
Henry.  J.,  dissenting,  that  an  appeal  of  the 
H.  S.  Ry.  Ck)  should  be  dismissed  with  costs, 
and  an  appeal  by  the  Crown  should  be  al- 
lowed with  costs.  Halifaw  City  Ry.  Co.  v. 
The  Queen,  Cass,  Dig.   (2  ed.)   37. 

148.  Constitutional  law — Legislative  juris- 
diction— Portage  extension  R.  R.  V.  Railway 
— Reference  under  51  Vict.  c.  29,  s.  19 — 
51  Vict.  c.  5  (Man.)— Railway  Act,  1888 
(D.)  ss.  S06  d  307— R.  8.  C.  c.  109,  s.  121.] 
— Under  51  Vict.  c.  5  (Man.)  the  railway 
commissioner  was  constructing  the  Portage 
extension  of  the  R.  R.  V.  Railway,  from  Win- 
nipeg to  Portage-la-Prairie.  in  Manitoba,  and 
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made  application  to  the  Railway  Committee 
of  the  Privy  Council  of  Canada  under  s. 
173  of  the  Railway  Act  of  1888  (D.),  for 
approval  of  the  place  at  which  and  the  mode 
by  which  it  was  proposed  to  cross  the  Pem- 
bina Mountain  branch  of  the  Can.  Pac.  Ry. 
The  following  question  was  -submitted: — Is 
the  said  statute  of  Manitoba,  in  view  of  the 
provision  of  c.  10*J,  R.  B.  C,  particularly  s. 
121  thereof,  and  in  view  of  the  Railway  Act 
of  1888,  particularly  ss.  306  &  307,  valid  and 
effectual  so  as  to  confer  authority  on  the 
railway  commissioner  in  said  statute  of  Mani- 
toba mentioned,  to  construct  such  a  railway 
as  the  said  Portage  extension  of  the  R.  R.  V. 
Ry.  crossing  the  Can.  Pac.  Ry..  the  Railway 
Committee  first  approving  of  the  mode  and 
place  of  crossing,  and  firat  giving  their  dir- 
ections as  to  the  matters  mentioned  in  ss. 
174.  175  &  170  of  the  said  Railway  Act?— 
The  Court  was  unanimously  of  opinion  that 
the  said  statute  of  Manitoba  was  valid  and 
effectual  so  as  to  confer  authority  on  the 
railway  commissioner  in  the  said  statute  of 
Manitoba  mentioned,  to  construct  such  a  rail- 
way as  the  Portage  extension  of  the  R.  R- 
V.  Ry.  crossing  the  (^an.  Pac.  Ry.,  the  Rail- 
way Committee  first  approving  of  the  mode 
and  place  of  crossing  and  first  giving  their 
directions  as  to  the  matters  mentioned  in  ss. 
174,  175,  &  176  of  the  said  Railway  Act. 
In  re  Portage  extension  of  the  Red  River 
Valley  Railway,  Cass.  Dig.    (2  ed.)    487. 

149.  Title  to  land — Tenant  for  life — Cofi- 
veyanee  to  railway  company  hy — Railway 
Act  ft— C.  S.  C.  c.  66,  8.  IL  8.-9.  1—24  yict. 
c,  n,  8.  i.]— By  C.  S.  C.  c.  66,  s.  11  (Rail- 
way Act),  all  corporations  and  persons  what- 
ever, tenants  in  tail  or  for  life,  grevca  de  sub- 
stitution, guardians,  &c.,  not  only  for  and  on 
behalf  of  themselves,  their  heirs  and  succes- 
sors, but  also  for  and  on  behalf  of  those  whom 
the.y  represent  .  .  .  seized,  possessed  of 
or  interested  in  any  lands,  may  contract  for, 
sell  and  convey  unto  the  company  (railway 
company),  all  or  any  part  thereof;  and  any 
contract,  &c.,  so  made  shall  be  valid  and 
effectual  in  law.  Held,  affirming  the'  decision 
appealed  from  (19  Ont.  App.  R.  265),  that  a 
tenant  for  life  is  authorized  by  this  Act  to 
convey  to  a  railway  company  In  fee,  but  the 
company  must  pay  to  the  remainderman  or 
into  court  the  proportion  of  the  purchase 
money  representing  the  remainderman's  in- 
terest. Midland  Ry.  of  Canada  v.  Young, 
xxii.,    190. 

150.  Findings  of  jury — AnsiDers  to  quea- 
tions — New  trial — Negligence — Railway  com- 
pany—  Act  of  incorporation — Change  of 
name.] — Where  it  appeared  on  the  argument 
before  the  Supreme  Court  of  Canada,  that  the 
jury  had  not  properly  answered  some  of  the 
questions  submitted  to  them  at  the  trial,  a 
new  trial  was  ordered.  fNoTE. — In  other  re- 
spects the  judgment  of  the  Supreme  CJourt  of 
Nova  Scotia  (27  N.  S.  Rep.  498)  was 
affirmed.]  Pudsey  v.  Dominion  Atlantic  Ry. 
Co.,  XXV.,  691. 

151.  Constitutional  law — Powers  of  Cana- 
dian Parliament — Prohibited  contract — Con- 
solidated Railway  Act,  1879.]— For  the  rea- 
sons given  by  the  judgment  appealed  from, 
(Q.  R.  8  Q.  B.  555),  the  Supreme  Court 
of  Canada  affirmed  the  judgment  appealed 
from  which  held,  that  the  "  Consolidated  Rail- 
way Act,    1879,"  s.   19,   8.-S.    16,  was   within 


the  legislative  jurisdiction  of  the  Parliament 
of  (Canada,  which,  having  power  to  legislate 
on  railway  matters,  could  also  legislate  on 
all  incidents  required  to  carry  out  the  ob- 
jects it  had  in  view  connected  with  and  prim- 
arily intended  to  assist  in  carrying  out  aach 
principal  object;  that  the  capacity  of  direc- 
tors was  such  an  object,  essentially  connected 
with  the  internal  economy  of  a  railw-ay  com- 
pany; that  a  contract  prohibited  by  statute  is 
void  although  not  specially  stated  to  be  &o 
in  the  statute  which  merely  provides  a  penalty 
against  an  offender,  and  that,  where  the  pre- 
sident of  a  railway  company,  subject  to  that 
Act,  entered  secretly  into  partnerahip  with 
contractors  for  the  construction  of  the  rail- 
way, no  action  could  be  maintained  upon  the 
partnership  contract  by  him  against  his  pnrt- 
ners.    Mucdonald  v.  Riordon,  xxx.,  619. 

152.  Railway — Highway  crossing — Control 
of  streets — Compctisation  to  municipality — 
Terminus  **  at  or  near**  point  named.]  — 
Authority  to  a  company  to  build  a  railway  em- 
powers them  to  cross  every  highway  between 
the  termini  without  permission  of  the  munici- 
pal authorities  being  necessary  and  without 
liability  to  compensate  the  municipalities  for 
the  portions  of  the  highways  taken  for  thf> 
road.  A  charter  authorized  con^^truction  of 
a  railw'ay  from  Vaudreuil  to  a  point  at  or 
near  Ottawa,  passing  through  the  Counties  of 
Vaudreuil.  Prescott  and  Russell.  Held,  that 
if  it  were  necessary  the  railway  could  pass 
through  the  County  of  Carleton,  in  which  the 
City  of  Ottawa  is  situated,  though  it  was  not 
named.  Held,  also,  that  in  this  Act  the 
words  "at  or  near  the  City  of  Ottawa."  meant 
"in  or  noar "  said  city. — Judgment  of  the 
Court  of  Appeal  (4  Ont.  L.  R.  56),  affirming 
the  judgment  at  the  trial  (2  Ont.  L.  R.  336 » 
affirmed.  City  of  Ottawa  v.  Canada  Atlantic 
Ry.  Co.;  City  of  Ottawa  v.  Montreal  <f  Ot- 
tawa Ry.  Co.,  xxxiii.,  376. 

163.  Location  of  permanent  way — Fencing 
— Laying  out  of  boundaries — Con.^truction  of 
deed — Estoppel  by  conduct — M'ords  of  limita- 
tion— Registry   laws — Notice   of   prior  title — 
Riparian  rights — Possession — Acquisitive  pre- 
scription— Tenant     by    suff ranee — Arts.     .569, 
1472.  14S7,  lo9.l  2I9.i.  2196.  2.1',2.  2231  C.  C. 
—Art.  77  C.   P.  Q.—I4  tf   /.>    V  ,W.  e.  .11— ^.j 
Viet.  c.  61,  s.   ir> — Findings  of  fact — Assess- 
ment   of    damages — Emphyteutic    lease — Do- 
maine    direct — Domaine    utile — Alienation  — 
Right    of    action— Adding    parties.] — A    rail- 
way    company     purchased     land     from     P.. 
bounded   by   a   non-navigable    river,    as    **  se- 
lected   and    laid    out "    for    their    permanent 
way.     Stakes  were  planted  to  shew  the  side 
lines,  but  the  railway  fencing  was  placed,  at 
some  of  the  disputed  points,  above  the  water- 
line,   although   the   company  could   not  have 
the  quantity  of  land  conveyed  unless  they  took 
possession   to   the   edge  of  the   river.      P.   re- 
I  mained    in    possession    of    the    strip    of    land 
!  between   the  fence  and  the  water's  edge  and 
,  of  the  bed   of   the  stream   ad  medium    filifnt, 
and.  after  the  registration  of  the  deed  to  the 
]  company,   sold   the    rest    of   his   property   in- 
I  eluding    water    rights,    mills    and    dams   con- 
structed   in    the    stream    to    the    defendant's 
I  auteur,  describing  the  property  sold  as  "  in- 
cluding that  part  of  the  river  which  is  not 
]  fnoluded  in  the  right  of  way.  &c."    The  plain- 
;  tiffs  never  operated  their  line  of  railway  but. 
immediately  on  its  completion,  under  powers 
conferred  by  their  charter,  and  The  Railway 
'  Act,  14  &  15  Vict.  c.  51.  leased  it  for  990  vear< 
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to  another  company  and  the  railway  has  been 
ever  since  operated  by  other  companies  under 
the  lease.  The  plaintiffs*  action  petitoire,  in- 
cluding a  claim  for  damages,  was  met  by  pleas 
(1)  that  the  lease  was  an  alienation  of  all 
plaintiffs'  interest  in  the  lands  occupied  by 
the  railway  and  left  them  without  any  right 
of  action;  (2)  that  the  right  of  way  sold 
never  extended  beyond  the  fencing,  such  being 
the  interpretation  placed  upon  the  conveyance 
by  permitting  P.  to  retain  possession  of  the 
strip  of  land  in  question  and  the  river  ad 
medium  fUum;  (3)  that  by  ten  years'  posses- 
sion as  owner  in  good  faith  under  translatory 
title  the  defendant  had  acquired  ownership 
by  the  prescription  of  ten  years  and  (4)  that, 
by  thirty  years'  adverse  possession  without 
title,  the  defendant  and  his  auteura  had  ac- 
quired a  title  to  the  strip  of  land  and  riparian 
rights  in  question.  On  appeal  the  Supreme 
Court,  Held,  1.  That  the  description  in  the 
deed  to  the  railway  company  included,  ew  jure 
natvrce,  the  river  ad  medium  filum  aquw 
as  an  incident  of  the  grant  and  that  their 
title  could  not  be  defeated  by  subsequent  con- 
veyance through  th^ir  vendor  and  warrantor, 
notwithstanding  that  they  may  not  have  taken 
physical  possession  of  all  the  lands  described 
in  the  prior  conveyance.  2.  That  the  posses- 
sion of  the  strip  of  land  and  the  waters  and 
bed  of  the  river  ad  medium  filum  by  the  ven- 
dor and  his  assigns,  after  the  conveyance  to 
the  company,  was  not  the  possession  animo 
domini  required  for  the  acquisitive  prescrip- 
tion of  ten  years  under  art.  2251  C.  C,  but 
merely  an  occupation  as  tenant  by  suff ranee 
upon  which  no  such  prescription  could  be 
based. — 3.  That  the  failure  of  the  vendor  to 
deliver  the  full  quantity  of  land  sold  and  the 
company's  abstention  from  troubling  him  in 
his  possession  of  the  same  could  not  be  con- 
strued as  conduct  placing  a  construction  upon 
the  deed  different  from  its  clear  and  unam- 
biguous terms  or  as  limiting  the  area  of  the 
lands  conveyed. — 4.  That  the  terms  of  the  de- 
scription in  the  subsequent  conveyance  by  P. 
to  the  defendant's  auteur  were  a  limitation 
equivalent  to  an  express  reservation  of  that 
part  of  the  property  which  had  been  pre- 
viously conveyed  to  the  company  and  pre- 
vented the  defendant  acquiring  title  by  ten 
years'  prescription,  and  further  that  he  was 
charged  with  notice  of  the  prior  conveyance 
through  the  registration  of  the  deed  to  the 
company. — 5.  That  the  acquisitive  prescrip- 
tion of  thirty  years  under  art.  2242  C.  C. 
could  not  run  in  favour  of  the  original  vendor 
who  had  warranted  title  to  the  lands  con- 
veyed to  the  company  because,  after  his  sale 
to  them,  he  could  not  possess  any  part  of  the 
property  which  he  had  failed  to  deliver  animo 
domini  nor  in  good  faith. — ^The  judgment  ap- 
pealed from  was  reversed  on  the  questions  of 
law  as  summarised.  Davies.  J.,  duhitantr^  but 
the  findings,  on  conflictory  testimony  in  re- 
spect of  damages,  made  by  the  trial  judge 
were  not  disturbed  on  th«f  appeal. — On  the 
question  raised  as  to  the  right  of  action  to  re- 
cover the  lands  and  for  damages  caused  to  the 
permanent  way.  it  was  Held,  affirming  the 
judgment  appealed  from,  that  the  lease  to  the 
companies  which  held  and  operated  the  rail- 
way, amounted  to  an  emphyteutic  lease  as- 
signing the  domaine  utile  and  all  the  plain- 
tiffs' rights  in  respect  of  the  railway,  re.serv- 
ing,  however,  the  domaine  direct,  and,  con- 
sequently, the  plaintiffs  had  the  right  of  action 
au  pHitoire  as  owners  of  the  legal  estate, 
although  the  right  of  action  for  the  damages, 
if  any,  sustained  would  belong  to  the  lessees. 


Semhle,  that,  if  necessary,  the  lessees  might 
have  been  allowed  to'  be  added  as  parties, 
plaintiffs  in  the  action,  in  order  to  recover 
any  damages  which  might  have  been  sus- 
tained, if  there  had  been  any  satisfactory 
proof  that  damages  had  been  caused  through 
the  fault  of  the  defendant.  Maaaawippi  Val- 
ley Hy.  Co,  V.  Reed,  xxxiii.,  457. 

154.  Statutory  powers  to  borrow — Mort- 
gage of  railway — /S'aZe  of  rights — Ultra  vires. 

See  Mortgage,  19. 

155.  False  bill  of  lading — Xo  goods  shipped 
— Accepted  draft  with  hUl  attached — Advance 
on  consignment — Fraud  of  agent — Liability  of 
company. 

See  Pbincifal  and  Agent,  2. 

156.  Organisation  of  i^mpany — Subscrip- 
tion of  stock — Allotment  —  Notice — Liability 
of  subscriber. 

See  Company,  34. 

157.  Passes — Conveyance  of  voters  to  polls 
— Free  transportation — Corrupt  acts. 

See  Election  Law.  50. 

158.  Contract  for  cofitinuous  possession  of 
Government  railway — Breach  by  officers  in  as- 
sertion of  supposed  right — Damages — 37  Vid. 
c.  16   (D.). 

See  Tort,  1. 

158.  Construction  of  tramway  —  Use  of 
traction  engine — Steam  engine — Breach  of 
contract. 

See  Contract,  5. 

160.  Construction  trains  —  Damages — En- 
gineer's certificate  —  Condition  precedent — 
Want  of  diligence — Laches. 

See  Contract,  54.  • 

161.  Rolling  stock  and  materials  —  Unpaid 
vendor — Immoveables  by  destination — Priority 
of  mortgage — Receiver  in  possession — Privi- 
leged claim — Current  earnings — Current  ex- 
penses. 

See  Lien,  3. 

162.  Advances  to  insolvent  company  — 
Pledge  of  railway  property — Fraudulent  pre- 
ference— Priority. 

See  Lien,  7. 

163.  Municipal  bt/law — Special  assessments 
— Drainage — Powers  of  councils  as  to  addi- 
tional neci'Hsaru  works — Ultra  vires  resolu- 
tions— Executed  contract. 

See  Municipal  Corporation,  90. 

164.  Construction  contract — Condition  pre- 
cedent to  payment — Certificate  of  engineer. 

See  Contract,  69. 

165.  Mining  claim  —  Registered  description 
— Error — Certificate  of  improvements — Ad- 
verse action^R.  8.  B.  C.  c.  135,  s.  28. 

See  Mines  and  Minerals,  8. 

166.  Capacity  of  directors  —  Partnership 
with  contractor — Powers  of  Canadian  Parlia- 
ment— Prohibited  contract — The  Consolidated 
Railway  Act,  1819. 

See  Constitutional  Law,  30. 
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BATABIiE  GONTBIBUTION.  . 

Water  tots — Accretion  to  lands — After  ac- 
quired property  —  FaUa  demonstratio — Dis- 
charge of  mortgage. 

See  MoBTGAOE,  52. 


BATEPATEH. 

8ait  against  school  trustees — Taxing  costs 
— Locus  standi  of  ratepayer. 

See  Apfeai*.  179. 

And  see  Assessment  and  Taxes — Drainage 
— Municipal  Coeporations. 


RATIFICATION. 

1.  Execution  of  deed — Agreement  to  com- 
pound with  dchtor — Estoppel. 

See  Debtor  and  Creditor,  5. 

2.  Rescission  of  contract — Delays  in  hring^ 
ing  action — Laches — Estoppel — Waiver, 

See  Vendor  and  Purchaser.  26. 

3.  Principal  and  agent — Promoters  of  com- 
pany— Agent  to  solicit  subscriptions — False 
representations — Benefit. 

See  Company  Law,  24. 


BEAI.  PROFEBTT. 

Oas  pipes  —  Fixtures  —  Assessment — Ex- 
emption from  taxes — Title  to  portion  of  high- 
way. 

See  Assessment  and  Taxes,  13. 

^ND   see   Immoveable   Property — Title  to 
Land. 


REAIi  PROPERTY  ACTS. 

See  Registry  Laws — ^Title  to  Lands. 


RECAPTION. 

See  Saisie  Gagerie. 


RECEIVER. 

Of  stolen  property — Unlawful  appropriation 
— Simultaneous  acts — Appropriation  by  bailee 
or  trustee. 

See  Criminal  Law,  13. 
And  see  Assignments — Winding-up  Act. 


REFEREE. 

Agreement  respecting  lands  —  Boundaries 
—  Referee's  decision  —  Bomage  —  Arbitra- 
tion—Arts. 941^45  and  ISil  et  seq.  C.  C.  P. 

See  ARBITRATIpNB,  18. 

And  see  Practice  and  Procedure,  123-127. 


REDEMPTION  (DROIT  DE  REMERE.) 

Title  to  land  —  Sale  —  Right  of  redemption 
— Effect    as    to    third    parties — Pledge — Deli- 
very and  possession  of  thing  sold. 
See  Pledge,  8. 

And  sec  Mortgage  —  Sale,  83-94  —  Scire 
Facias. 


REFERENCE. 

1.  Master's  report — Exceeding  authority.] 
— The  decision  of  the  Supreme  Court  of  Nova 
Scotia  (19  N.  S.  Rep.  341)  confirming  the  re- 
port of  a  master  on  a  reference,  was  reversed 
on  the  ground  that  the  master  had  ex(5eeded 
his  authority  and  reported  on  matters  not  re- 
ferred to  him.     Doull  v.  McIWeith,  xiv.,  739. 

2.  Opinions  on  constitutional  matters — 54  d 
55  Vict.  c.  25 — Legislative  jurisdiction. 

See  Constitutional  Law,  22. 

3.  Master's  report — Assessment  of  damages 
— Joint  tort  feasors — Severance  of  damages — 
Reasons  for  report. 

See  Practice  and  Procedure,  124. 

4.  Reference  to  master  —  Vendor  and  Pur- 
chaser Act — Admission  of  evidence — Appeal 
from  certificate — Final  judgment — Appeal  to 
Supreme  Court  of  Canada. 

See  Appeal,  199. 
And  see  Practice  and  Procedure,  123-127. 


REFERRED  CASES. 

"Judicial  District  Act,"  1879     {B.    0.)— 
"  Better  Administration  of  Justice  Act''  187S 
(B.  C.)—42  Vict.  c.  12  (1879),  (B.  C.) 
See  Constitutional  Law,  1. 


REGISTRY  IiAWS. 

1.  Ontario,  1-9. 

2.  QuEREC,  10-22. 

3.  Nova  Scotia,  23  27. 

4.  New  Brunswick.  28. 

5.  British  Columria,  29-30. 

6.  North- West  Territories,  31-33. 

.7.  Trade  Marks,  34. 

See,  also.  Copyright  —  Patent  of  Inven- 
tion— Ships  and  Shipping — Title  to 
Lands — Trade  Marks. 


1.  Ontario. 

1.  Equitable  title  —  Registered  deed — Con- 
structive notice  —  Actual  notice  —  Parol 
■  agreement.} — The  81st  section,  R.  S.  O. 
I  (1877)  c.  Ill,  does  not  apply  to  a  case  where 
I  the  party  registering  an  instrument  affecting 
I  lands  has  notice  of  an  equitable  lien,  charge 
I  or  interest  in  or  upon  the  lands,  even  although 
I  it  may  have  been  created  by  parol  agreement. 
i  Judgment  appealed  from  (9  Ont.  App.  R. 
1  429),  affirmed.    Rose  v.  Peterkin,  xiii.,  677. 
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2.  Trespass  —  Damages  —  Easement  — 
Equitable  interest — Registration  of  ly-law  — 
Notice— Registry  Ac*.]— R.  S.  O.  (1877)  c. 
114,  s.  83,  providing  that  no  lien,  charge  or 
interest  affecting  land  shall  be  valid  as  against 
a  registered  instrument  executed  by  the  same 
party,  his  heirs  or  assigns,  is  not  restricted  to 
interests  derived  under  written  instruments 
susceptible  of  registration,  but  applies  to  all 
interests. — If  the  owner  of  land  gives  permis- 
sion to  the  municipality  to  construct  a  drain 
through  it,  the  municipality,  after  the  w^ork 
has  been  done,  has  an  interest  In  the  land 
to  which  the  registry  laws  apply  whether  the 
agreement  conveys  the  property,  creates  an 
easement  or  is  a  mere  license  which  has  be- 
come irrevocable,  and  if  there  has  been  no  by- 
law authorizing  the  land  to  be  taken  such  in- 
terest is,  under  the  said  section,  ineffectual  as 
against  a  registered  deed  executed  for  value 
without  notice.  Ross  v.  Hunter  (7  Can.  S.  C. 
R.  289)  distinguished. — Judgment  appealed 
from  (21  Ont.  App.  R.  395)  affirmed.  City 
of  Toronto  v.  Jarvis,  xxv.,  237. 

3.  Mortgage  —  Agreement  to  charge  lands 
— Statute  of  frauds — Registry,^ — ^The  owner 
of  an  equity  of  redemption  in  mortgaged 
lands,  called  the  Christopher  farm,  signed  an 
agreement  which  his  solicitor  wrote  on  one  of 
his  letter  forms  under  the  printed  words 
'*  Dear  Sir,"  his  own  name  being  at  the  bot- 
tom on  the  left  side  apd  he  made  an  affidavit, 
as  subscribing  witness,  to  have  it  registered. 
In  an  action  arising  out  of  this  agreement  it 
was  contended  that  the  solicitor  was  not  a 
subscribing  witness,  but  only  the  person  to 
whom  the  letter  was  addressed.  Held,  affirm- 
ing the  judgment  appealed  from  (22  Ont 
App.  R.  175),  that  the  solicitor  signed  the 
agreement  as  a  witness  and  the  registration 
was,  therefore,  regular,  but  if  not.  as  the  docu- 
ment was  upon  the  registry  a  subsequent  pur- 
Chaser  had  actual  notice  by  which  he  was 
bound  notwithstanding  the  informality  in  the 
proof  of  execution,  which  did  not  make  the 
registration  a  nullity. — Held,  per  Taschereau, 
J.,  that  the  agreement  did  not  require  attes- 
tation and  if  the  solicitor  was  not  a  witness 
it  should  have  been  indorsed  with  a  certifi- 
cate by  a  County  Court  Judge  as  required  by 
R.  S.  O.  (1887)  c.  114,  8.  45,  and  as  it  had 
been  registered  the  court  would  presume  that 
such  certificate  had  been  obtained.  Rooker  v. 
Hoofstetter,  xxvi.,  41. 

4.  Priority  —  Postponement  of  mortgage  — 
FaUure  to  register  agreement  —  Assignee  in 
good  faith  toithout  notice. 

See  MoBTGAGE,   41. 

5.  U  yict,  c.  24,  s.  28  {Ont.)—RegUtra- 
tion  of  hy-law — Defects  cured. 

See  Railways,  89. 

6.  Subsequent  mortgage  —  Priority  —  Bar 
of  dower  —  Release  of  annuity — Surplus  pro- 
ceeds of  mortgage  sale. 

See  Mortgage.  58. 

7.  Chattel  mortgage — 55  Vict.  c.  26  (O.) — 
Agreement  not  to  register  —  Void  mortgage — 
Possession  by  creditor. 

See  Chattel  MoB'ix}AGE,  21. 

8.  Public  highway  —  Registered  plan — De- 
dication —  Lifer  —  Construction  of  statute — 
Retrospective  statutes  —  Estoppel — A6  Vict. 
(O.)   c.  18.  ^ 

See  Highways,  2. 


9.  Agreement  charging  lands  —  Statute  of 
Frauds  —  Registration  —  Proof  of  execution. 
See  Notice,  4. 


2.  Quebec. 

10.  Deed  of  gift  inter  vivos — Registration — 
Subsequent  deed — Arts.  806,  1592  C.  C] — 
Where  the  character  of  an  unregistered  do- 
nation of  lands  was  subsequently  changed  by 
a  registered  deed  shewing  that  the  intention 
was  to  transfer  lands  as  a  dation  en  paiement, 
the  conveyance  cannot  be  set  aside  for  want 
of  registration  of  the  original  deed  of  gift 
inter  vivos.  Judgment  appealed  from  (M.  L. 
R.  6  Q.  B.  316)  affirmed.  Lacoste  v.  Wilson, 
XX.,  218. 

11.  Title  to  land  —  Life  estate  —  Substitu- 
tion— Privileges  and  hypothecs  —  Preferred 
claim  —  Prior  incumbrances.}  —  Held,  per 
Taschereau.  J.,  thaf  art.  2172  of  the  Civil 
Code  of  Lower  Canada,  as  interpreted  by  the 
statute,  29  Vict.  c.  25.  applies  to  hypothecs 
and  charges  only,  and  does  not  require  renewal 
of  registration  for  the  preservation  of  rights 
in  and  titles  to  real  estate.  Vadeboncaur  v. 
City  of  Montreal,  xxix.,  9. 

12.  Railway — Expropriation  of  lan^r--Title 
to  land — Tenants  in  common — PropriStaires 
par  indivis  —  Construction  of  agreement  — 
Misdescription — Plans  and  books  of  reference 
— Satisfaction  of  condition  as  to  indemnity — 
Estoppel— R,  S,  Q.  arts.  5163,  516h—Art.  1590 
C.  C.]— The  provisions  of  the  Civil  Code  of 
Lower  Canada  respecting  registration  of  real 
rights  have  no  applicfation  to  proceedings  in 
matters  of  the  expropriation  of  lands  for  rail- 
way purposes  under  the  provisions  of  the  re- 
vised statutes  of  Quebec.  Quebec,  Montmo- 
rency d  Charlevoix  Ry.  Co.  v.  Gibsouej  Oib- 
sone  V.  Quebec,  Montmorency  d  Charlevoix 
Ry.  Co.,  xxix..  340. 

13.  Title  to  land  —  Substitution  —  Accept- 
ance by  institute — Parent  and  child — Rights  of 
chUdren  not  yet  born — Revocation  of  deed — 
Prescription  —  Bona  fides — Recital  in  deed — 
Presumption  against  purchaser — Arts.  930, 
2191,  2193,  2202,  2201f,  2251,  2253  C.  C.l— As 
good  faith  is  required  for  the  ten  years*  pre- 
scription under  the  Civil  Code,  that  prescrip- 
tion cannot  be  invoked  against  a  substitution 
which  has  been  duly  registered,  such  registra- 
tion being  sufficient  to  constitute  any  third 
party  who  might  subsequently  purchase  from 
the  institute  a  holder  in  bad  faith. — ^Judgment 
appealed  from  (Q.  R.  5' Q.  B.  490)  reversed. 
Meloche  v.  Simpson,  xxix.,  375. 

[Leave  to  appeal  to  Privy  Council  refused.] 

14.  Interdiction  —  Marriage  laws  —  Dower 
— Sheriff's  sale  —  Warranty  —  Succession — 
Renunciation  —  Interdiction,] — ^The  registra- 
tion of  a  notice  to  charge  lands  with  cus- 
tomary dower  must,  on  pain  of  nullity,  be 
accompanied  by  a  certificate  of  the  marriage 
in  respect  of  whidi  the  dower  is  claimed  and 
must  also  contain  a  description  sufficient  to 
identify  the  lands  sought  to  be  affected. — A 
sale  by  the  sheriff  under  execution  against 
a  debtor  in  possession  of  an  immoveable  un- 
der apparent  title  discharges  the  property 
from  customary  dower  which  has  not  been  ef- 
fectively preserved  by  registration  validly  made 
under  the  provisions  of  art.  2116  of  the  Civil 
Code.     Rousseau  v.  Burland,  xxxii.,  541. 

And  see  Renunciation. 
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15.  Marriage  covenant  —  Universal  com- 
munity —  Don  mutuel  —  Registry  laws  — 
Arts,  807,  819,  Ull  C.  C— Construction  of 
contract,] — A  marriage  contract  contained  the 
following  clause : — *'  Les  future  epoux  se  sont 
faits  et  se  font  par  ces  pr^sentes  au  survivant 
d'eux  ce  acceptant,  donation  viagdre,  mutuel le, 
6gale  et  reciproque  de  tous  les  biens  meubles 
et  immeubles  acquets,  conqu6ts,  propres  et 
autres  biens  g^n^ralement  quelconques  qui  se 
trouveront  fitre  et  appartenir  au  premier 
mourant  au  jour  de  son  d6c^,  de  quelque 
nature  qu'ils  soient.  et  a  quelque  lieu  quMls 
soient  situ6s,  pour  par  le  dit  survivant  en  jouir 
en  usufruit  sa  vie  durant.  k  sa  caution  jura- 
toire  et  gardant  viduit6."  It  was  admitted 
that  the  only  thing  affected  cfonsisted  of  pro- 
perty belonging  to  the  community.  Held,  af- 
firming the  judgment  appealed  from,  that  the 
donation  was  one  within  the  provisions  of 
art.  1411  C.  C.  and,  as  such,  did  not  require 
registration,  as  the  clause  is  divisible  and  the 
stipulation  in  question  as  to  universal  com- 
munity merely  a  simple  *  marriage  covenant 
and  not  subject  to  the  rules  and  formalities 
applicable  to  gifts.  Huot  v.  Bicnvenu,  xxxiii., 
370. 

IG.  Sheriff's  sale  of  lands — Seizure  super 
non  domino  et  non  possidente — Art.  632  C.  C. 
P.— Arts.  2090,  2091  G.  C— Registration  of 
deed.]— Arts.  2(M)0  and  2091  C.  C.  refer  to  a 
valid  seizure  and  sale  and  cannot  be  invoked 
against  the  registration  of  a  deed  of  retroces- 
sion.    Dufresne  v.  Dixon,  xvi..  596. 

Sec  Sheriff,  G. 

17.  Adverse  possession  of  land — Acquisitive 
prescription  —  Priority  of  title  —  Construc- 
tive notice.] — A  purchaser  of  land  is  charged 
with  notice  of  a  prior  registered  conveyance. 
Massatcippi  Valley  Ry.  Co.  v.  Reed,  xxxiii., 
457. 

See  Title  to  Land,  8. 

18.  Pledge  of  railway  property  —  Fraudu- 
lent preference — Priority. 

See  Lien,  7. 


10    Sale  hy  sheriff  —  Sheriff's  deed  —  Reg- 
istration of — Absolute  nullity. 

See  Sale,  68..  I 

20.  Title  to  land  —  Entail  —  Life  estate—  I 
Fiduciary  substitution  —  Privileges  and  hypo-  \ 
thccs  —  Mortgage  by  institute  —  Preferred 
claim  —  Prior  incumbrancer  —  Vis  major  — 
Practice  —  Sheriff's  sale  * —  Sheriff's  deed  —  ' 
Chose  jug^e  —  Parties  —  Estoppel  —  Deed  ' 
poll — Improvements  on  substituted  property. 

See  SuBSTiTirTiON,  0.  | 

21.  Scire  facias  —  Title  to  land  —  Annul- 
ment of  letters  patent  —  Tender  on  taking  ac-  ' 
tion  —  Sale  of  pledge  —  Vente  d  rfmire  — 
Concealment  of  material  facts — Arts.  127Jf- 
1219  R,  S.  Q.— Registration  —  Transfer  of 
Crown  lands— Art.  1007  C.  P.  Q.—Art.  15o3 
C.  C. 

See  Crown,  93. 

22.  Registered  deed  —  Description  of  lands  ' 
— Cadastral  plans  and  descriptions — A'o^tVc — 
Adverse  possession — Bofia  fides — Prescription. 

See  Title  to  Land,  87. 


3.  Nova  Scotia. 

23.  Abstract  of  title  —  Visible  incumbrance 
—yotice—R.  S.  N.  8.  (4  ser.),  c.  79.  ss.  9, 
19  —  Trespass  —  Easement  —  Party  wall  — 
Deed  —  Conveyance.] — The  action  was  for 
trespass  by  R.  against  H.,  for  erecting  a  wall 
over  and  upon  the  south  wall  or  Cornice  of 
appellant^s  buildiBg,  piercing  holes,  &c.  H. 
pleaded  special  leave  and  license,  for  valu- 
able consideration  paid  by  him,  and  an  equit- 
able rejoinder  that  plaintiff  and  those  through 
whom  he  claimed  had  notice  of  this  easement 
at  the  time  of  their  conveyances.  In  1859,  C. 
who  then  owned  R.*s  property,  granted  by 
deed  to  II.,  privileges  of  piercing  the  wall, 
carrying  stovepipes  into  the  flues,  and  erecting 
a  wall  above.  R.  purchased  in  1872  from  the 
Bank  of  N.  S.,  which  acquired  from  one  F., 
to  whom  C.  had  conveyed.  All  the  convey- 
ances were  for  valuable  consideration,  and 
registered,  but  the  deed  from  C.  to  H.  was 
not  recorded  until  1871,  and  in  examining  the 
title  no  search  was  made  under  C.'s  name 
after  registry  of  the  deed  to  P.,  in  1862, 
and,  therefore,  the  deed  creating  the  ease- 
ment passed  observation.  There  was  evidence, 
w^hen  attention  was  called  to  it.  that  H.  had 
no  separate  wall,  and  the  wall  above  appel- 
lant's building  could  be  seen  from  across  the 
street.  Held,  reversing  the  judgment  appealed 
from  (2  Russ.  &  (ield.  44).  that  the  continu- 
ance of  illegal  burdens  on  R.'s  property  since 
the  fee  had  been  acquired  by  him  were,  in 
law,  fresh  and  distinct  trespasses  against 
him.  2.  That  the  deed  creating  the  easement 
was  an  instrument  requiring  registration  un- 
der the  provisions  of  R.  S.  N.  S.  (4  ser.)  c. 
79,  ss.  9  &  10,  and  was  defeated  by  the  prior 
registration  of  the  subsequent  purchaser's  con- 
veyance for  valuable  consideration,  and  that 
from  the  date  of  the  registration  of  the  con- 
veyance to  F.  the  easement  became  void  at  law 
against  F.  and  all  those  claiming  title  through 
him.  3.  That  to  defeat  a  registered  deed  there 
must  be  actual  notice  or  fraud  and  that  there 
was  no  fraud  or  actual  notice  in  this  case  to 
disentitle  R.,  to  insist  in  equity  on  his  legal 
priority  acquired  under  the  statute. — Per 
Gwynne,  J.,  dissenting.  That  upon  the  plead- 
ings as  they  stood  on  the  record,  the  ques- 
tion of  the  Registry  Act  did  not  arise ;  that 
as  the  incumbrance  complained  of  had  been 
legally  created  in  1859,  its  mere  continuance 
did  not  constitute  a  trespass,  and  that  the  ac- 
tion as  framed  should  not  be  sustained.  Ross 
V.  Hunter,  vii.,  289. 

24.  R.  S.  N.  S.  (o  ser.)  c.  84,  8.  21— Regis- 
tered judgment  —  Priority  —  Mortgage  — 
Rectification  of  mistake.]  —  By  R.  S.  N.  S. 
(5  ser.)    c.  84.  s.   21,  a   registered  judgment 

binds  the  lands  of  the  judgment  debtor,  whe- 
ther acquired  before  or  after  such  registry, 
as  effectually  as  a  mortgage:  and  deeds  or 
mortgages  of  such  lands,  duly  executed  but 
not  registered,  are  void  against  the  judgment 
creditor  who  first  registers  his  judgment. — A 
mortgage  of  land  was  made,  by  mistake  and 
inadvertence,  for  one-sixth  of  the  mortgagor's 
interest  instead  of  the  whole.  The  mortgage 
was  foreclosed  and  the  land  sold.  Before  fore- 
closure, judgment  was  registered  against  the 
mortgagor  and  two  years  afterwards,  execution 
was  issued  and  an  attempt  made  to  levy  on  the 
five-sixths  of  the  land  not  included  in  the 
mortgage.  In  a  suit  for  rectification  and  in- 
junction to  restrain  the  judgment  creditor 
from  so  levying.  Held,  affirming  the  judgment 
appealed  from   (22  N.  S.  Rep.  140).  Strong 
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and  Patterson,  JJ.,  dissenting,  that  an  agree- 
ment to  give  a  mortgage  of  the  five-sixths  of 
the  said  land  was  void  as  against  the  judg- 
ment Qrindley  v.  Blaikie  (19  N.  S.  Rep. 
27)  approved  and  followed.  Miller  v.  Duggauy 
xxi.,  33. 

25.  Mortgage — Mining  machinery — Regia- 
iration  —  Fixtures  —  Interpretation  of  terms 
— Bill  of  sale  —  Personal  chattels^R.  8.  N, 
8.  (5  ser,)  c.  92,  ss.  i.  4  and  10  (BUls  of 
sale)— 55  Vict,  (N.  8.)  c.  i.  s.  US  {The 
Mines  Act).^ — The  "  fixtures"  included  in  the 
meaning  of  the  expression  ** Personal  Chattels" 
by  the  tenth  section  of  the  Nova  Scotia  **  Bills 
of  Sale  Act,"  are  only  such  articles  as  are 
not  made  a  permanent  portion  of  the  land 
and  may  be  passed  from  hand  to  hand  with- 
out reference  to  or  in  any  way  affecting  the 
land,  and  the  **  delivery  "  referred  to  in  the 
same  clause  means  only  such  delivery  as  can 
be  made  without  a  trespass  or  a  tortious  act. 
— ^An  instrument  conveying  an  interest  in 
lands  and  also  fixtures  thereon  does  not  re- 
quire to  be  registered  under  the  Nova  Scotia 
*•  Bills  of  Sale  Act"  (U.  S,  N.  S.  (5  ser.)  c. 
92),  and  there  is  now  no  distinction  in  this  re- 
spect, between  fixtures  covered  by  a  licensee's 
or  tenant's  mortgage  and  those  covered  by  a 
mortgage  made  by  the  owner  of  the  fee. — 
Judgment  appealed  from  affirmed.  Warner  v. 
Don,  xxvi..  388. 

26.  Lease  for  lives — Rencxoal — 'Se%D  life — 
Evidence — Benefit  of  Registry  Act — Purchaser 
—\otice—R.  8.  N.  8.  5th  scr.  c.  8^. 

See  Lease,  31. 

27.  Assignment  for  benefit  of  creditors  — 
R,  8.  N.  8.  {oth  ser.)  c.  92— Chattel  mort- 
gage— 8tatute  of  Elisabeth.       ' 

See  Chattel  Mortgage,  13. 


4.  New  Brunswick. 

28.  Registered  deed — Priority  over  earlier 
grantee  —  Postponement — Notice] — To  post- 
pone a  deed  which  has  acquired  priority  over 
an  earlier  conveyance  by  registration,  actual 
notice,  suflScient  to  make  the  conduct  of  the 
subsequent  purchaser  in  taking  and  register- 
ing his  conveyance  fraudulent,  is  indisjiens- 
able. — Judgment  appealed  from  (33  N.  B. 
Rep.  310)  affirmed,  ycto  Brunswick  Ry.  Co. 
V.  Kelly,  xxvi.,  341. 


5.  British  Columbia. 

29.  Registration  of  tax  deed — Certificate  of 
title — Priority  over  earlier  certificate — R.  8. 
B.  C.  c.  ii/.l— Section  13  of  the  British  Co- 
lumbia Land  Registry  Act  (R.  S.  R.  C.  c.  Ill) 
provides  that  a  person  claiming  ownership  in 
fee  of  land  may  apply  for  registration  there- 
of and  the  registrar,  on  being  satisfied  after 
examination  of  the  title  deeds,  that  a  primd 
facie^  case  is  established  shall  register  the  title 
in  tfie  "  Register  of  Absolute  Fees."  Section 
19,  which  authorizes  the  registrar  to  issue  a 
certificate  of  title  to  the  person  so  registering, 
contains  this  provision  :  **  Every  certificate  of 
title  shall  be  received  as  primd  facie  evidence 
in  all  courts  of  justice  in  the  province,  of 
the  particulars  therein  set  forth."     And  by  s. 


23  **  the  registered  owner  of  an  absolute  fee 
shall  be  deemed  to  be  the  primd  facie  ow^ner 
of  the  land  described  or  referred  to  in  the 
register  for  such  an  estate  of  freehold  as  he 
may  possess."  .  .  .  Held,  affirming  the 
judgment  appealed  from  (7  B.  C.  Rep.  12 
sub  nom.  Kirk  v.  Kirkland),  that  a  certificate 
of  title  issued  on  registration  of  a  deed  from 
the  assessor  of  taxes  issued  to  a  purchaser  at 
a  tax  sale  does  not  of  itself  oust  the  prior 
registered  owner  of  the  land  described  in  the 
register,  but  the  holder  must  prove  that  all 
the  statutory  provisions  to  authorize  a  sale 
for  taxes  had  been  complied  with.  Johnson 
V.  Kirk,  XXX.,  344. 

30.  Legacy — Notice — Mortgage — Charge    on 
lands — Priority, 

See  Executors  and  Administrators,  4. 


6.  North- West  Territories. 

31.  Real  Property  Act — Registration — Exe- 
cution —  Unregistered  transfers  —  Equitable 
rights — Sales  under  execution.]  —  The  provi- 
sions of  s.  94  of  the  Territories  Real  Property 
Act  (R.  S.  C.  c.  51),  as  amended  by  51  Vict, 
c.  20  (D.).  do  not  displace  the  rule  of  law 
that  an  execution  creditor  can  only  sell  the 
real  estate  of  his  debtor  subject  to  the  charges, 
liens  and  equities  to  which  the  same  was  sub- 
ject in  the  hands  of  the  execution  debtor  and 
do  not  give  the  exec'ution  creditor  any  superi- 
ority of  title  over  prior  unregistered  transfer- 
ees, but  merely  protect  the  lands  from  inter- 
mediate sales  and  dispositions  by  the  execution 
debtor. — If  the  sheriff  sells,  the  purchaser  by 
priority  of  registration  of  the  sheriff's  deed 
would  under  the  Act  take  priority  over  pre- 
vious unregistered  transfers. — ^Judgment  ap- 
pealed from,  affirmed.  Jellctt  v.  WUkie;  Jel- 
lett  V.  Scottish  Ontario  and  Manitoba  Land 
Co;  Jellett  v.  Potcell;  JellettY.  Erratt,xiiYi., 
282. 

32.  Misconduct  —  Breach  of  duty — Estab- 
lished jurisprudence  —  Territories  Real  Pro- 
perty Act  —  Unregistered  transfers — Charging 
lands — Levy  under  execution  —  Indemnity  to 
sheriff  —  Tort,]  —  Neither  a  solicitor  nor  a 
sheriff  is  a  tort  feasor,  as  against  a  transferee 
whose  transfer  is  unregistered,  by  registering, 
in '  the  discharge  of  their  respective  duties, 
an  execution  against  the  lands  of  the  judg- 
ment debtor. — The  delivery  of  an  execution 
with  a  requisition  to  the  sheriff  to  charge  and 
levy  upon  lands  apparently  belonging  to  the 
execution  debtor  does  not  give  rise  to  any  im- 
plied or  express  obligation  on  the  part  of  the 
solicitor  of  record  to  indemnify  the  sheriff 
against  loss  or  damage  in  consequence  of  irre- 
gular levy,  under  the  execution.  Taylor  v. 
Robertson,  xxxi.,  615. 

I       33.  Renewal  of  chattel  mortgage  —  X.  W. 
Ter,  Ord.  No.  5  of  1881 — Computation  of  time. 

I  See  Chattel  Mortgage,  4. 


7.  Trade  Marks. 

34.  Of  trade  mark — Rectification, 
See  Trade  Mark,  5. 
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REIiEASE. 

1.  Agreement  to  compound  %Dith  creditor — 
Execution  of  deed — Ratification — Estoppel. 

See  Debtob  and  Creditob,  5. 

2.  Partnership — Settled  accounts  —  Release 
— Setting  aside  releases  and  opening  accounts. 

See  Account,  5. 

3.  Mortgage  —  Assignment  of  lease  —  Dis- 
charge— Abandonment  of  security. 

See  MoBTOAGE,  53. 

4.  Partnership  —  Insolvent  firm  —  Assign- 
ment for  benefit  of  creditors — Composition — 
Discharge  of  debt — Release  of  debtor. 

See  Debtob  and  Cbeditob,  7. 


BZXIGION. 

Will— Condition  of  legacy — Religious  liberty 
— Restriction  as  to  marriage  —  Education — 
Exclusion  from  succession — Public  policy. 
See  Public  Policy,  1. 


REMAIKDER. 

1.  Will — Usufruct  —  Subsequent  devise  in 
fee — Conveyance  of  lands  by  usufructuary — 
Sale  by  sheriff — Rights  purged — Estoppel. 

See  Shebiff.  8. 

2.  Survival  of  tenant  for  life — Possession — 
Owner  in  fee — Statute  of  Limitations. 

See  Title  to  Land,  57. 

3.  Construction  of  statute — Estates  tail — 
Will — Executory  devise  over — **  Dying  without 
issue  "  —  **  Lawful  heirs  "  —  **  Heirs  of  the 
body  " — Estate  in  remainder  expectant — Sta- 
tutory title  —  Title  by  tcill  —  Conveyance  by 
tenant  in  tail. 

See  Will,  19. 


BENTES  FONCIERES. 

R.  8.  C.  c,  135,  s.  29  (b)— Annual  rents— 
Oround  rents  —  Jurisdiction.}  —  The  words 
"annual  rents,"  in  R.  S.  O.  c.  135.  s.  29  (6). 
mean  "ground  rents"  (rentes  foncieres)  and 
not  an  annuity  or  like  charge.  Rodier  v.  La- 
picre,  xxi.,  tiS. 


BENUNCIATION. 

Interdiction — Marriage  laws — Dower — Re- 
gistry laws — Sheriff*s  sale — Warranty — Suc- 
cession —  Donation.]  —  Per  Taschereau,  J. 
Neither  the  vendor  nor  his  heirs,  who  have 
not  renounced  the  succession,  nor  his  uni- 
versal donees,  who  have  accepted  the  dona- 
tion, can  on  any  ground  whatever,  attack  a 
title  for  which  such  vendor  has  given  war- 
ranty.   Rousseau  v.  Burland,  xxxii.,  541. 


REPETITION. 

1.  Bank  stock  —  Substituted  property  — 
Trust  —  Registration  of  substitution — Arts. 
931,  938,  939  C.  C.—PUdge  by  trustee— Re- 
'demption — Condictio  indeUti  —  Arts.  lOJfl, 
1048  C.  C.]— The  curator  to  the  substitution 
of  W.  P.  paid  respondents  $8,632,  to  redeem 
34  shares  of  the  Bank  of  Montreal  entered 
in  the  books  of  the  bank  in  the  name  of  W. 
G.  P.  in  trust,  and  which  the  said  W.  G.  P., 
one  of  the  gravis  and  manager  of  the  estate, 
had  pledged  to  respondents  for  advances  made 
to  him  personally.  Appellants,  representing 
the  substitution,  demanaed  the  money  which 
they  allege  H.  J.  P.,  one  of  them,  had  paid  by 
error  as  curator  to  redeem  shares  belonging 

I  to  the  substitution.  The  shares  in  question 
were  not  mentioned  in  the  will  of  W.  P.,  and 
there  was  no  inventory  to  shew  they  formed 
part  of  the  estate,  and  no  acte  d*emploi  or 
remploi  to  shew  that  they  were  acquired  with 
the  assets  of  the  estate.  Held,  per  Ritchie. 
C.J.,  and  Foumier  and  Taschereau,  JJ.,  af- 
firming the  judgment  appealed  from,  and  the 
judgment  of  the  trial  court  (16  Q.  L.  R. 
193).  that  the  debt  of  W.  G.  P.  having  been 
paid  by  the  curator  with  full  knowledge  of  the 
facts,  the  appellants  could  not  recover. — Per 
Strong  and  Fournier,  JJ.  That  bank  stock 
cannot  be  held  as  regards  third  parties  in 
good  faith  to  form  part  ot  substituted  prop- 
erty an  the  ground  that  it  has  been  purchased 
with  the  moneys  belonging  to  the  substitu- 
tion without  an  act  of  investment  in  the  name 
of  the  substitution  and  a  due  registrati<m 
thereof.  Patterson,  J.,  dissented.  Petry  v. 
Caisse  d'Economie  de  A.  D.  de  Quebec,  xix.. 
713. 

2.  Action — Condictio  indebiti  —  Ripitition 
de  Vindu — Evidence — Fictitious  claims — Mis- 
representation —  Onus  probandi  —  Railway 
subsidies  —  Insolvent  company  —  Payment  of 
claims  by  the  Crown — Transfer  by  payee — 
Art.  1090  C.  C.—64  Vict.  c.  88  (Que.). 

See  Action,  14. 

3.  Overcharge  of  sheriff's  fees — Counter- 
claim— Set-off. 

See  Shebiff,  13. 

4.  Customs  duties — Lew  fori — Lew  lod — In- 
terest on  duties  improperly  levied — Mistake 
of    law — Presumption    of   goad    faith — Arts. 

1047, 1049  C.  C. 

See  Customs  Duties,  5. 


BEFAIBS. 

See   Landlord   and   Tenant — Lease — Sub- 
stitution. 


BEPLEVIN. 

1.  Replevin — Equitable  title — Principal  and 
agent — Advances  to  agent  to  buy  goods — 
Trust  goods  mixed  with  those  of  agent.] — 
Under  the  present  system  of  procedure  in 
Ontario  an  equitable  title  to  chattels  will 
support  an  action  of  replevin.  Carter  v.  Long 
d  Bisby,  xxvi..  430. 

2.  Confusion  of  <chattels — Unmarked  logs — 
Trespass — Possession, 

See  Action,  130. 

3.  Possession  of  goods — Vesting  of  prop- 
erty —  Seizure  —  Justification  by  sheriff  — 
Pleading. 

See  Shebiff,  9. 
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4.  Debtor  and  creditor  —  Agreement — Con- 
ditional license  to  take  pofnieaaion  of  goods-- 
Creditor's  opinion  of  debtor's  incapacity,  bona 
fides  of — Replevin — Conversion. 

See  Debtor  and  Creditor,  50. 

5.  Canada  Temperance  Act — Search  war- 
rant —  Magistrate's  jurisdiction — Constable — 
Justification  of  ministerial  officer — Qoods  tn 
custodia  legis — Estoppel — Res  judicata— Judg- 
ment inter  partes. 

See  Canada  Temperance  Act,  6. 

6.  Of  confiscated  gambling  instruments, 
moneys,  dc. — Criminal  code.  s.  515—"  The 
Canada  Evidence  Act,  1893  " — Rules  of  evid- 
ence— Impeachment   of   forfeiture — Constable. 

See  Criminal  Law.  IC. 

7.  Trust  goods  —  Advances  to  buy  goods — 
Equitable  title. 

See  Action.  132. 
And  see  Revendication. 


REFOBT. 

Preference — Master   exceeding   authority. 
See  Reference,  1. 


BEPBESENTATION. 

Partition  per  stirpes  or  per  capita  - 
fruct — Accretion  between  heirs. 

See  Substitution,  5. 
And  sec  House  of  Commons. 


Usu- 


BEPRISE  D'INSTANCE. 

1.  Final  judgment — Res  judicata — Jurisdic- 
tion to  hear  appeal. 

See  Appeal,  181. 

2.  Parties  on  appeal — Practice — Proceeding 
in  name  of  deceased  party — Amendment — Dis- 
cretionary order — Interference  on  appeal. 

See    Appeal,    139 — Practice    and    Proce- 
dure,  25. 


REQUETE  CIVILE. 

1.  Judgment  by  default — Stay  of  proceed- 
ings—  Disavowal  of  attorney — Long  delay — 
Waiver — Estoppel  —  Remedy  —  Practice.]  — 
On  26th  Nov.,  1880.  an  application  was  made 
in  chambers  for  an  order  directing  the  regis- 
trar not  to  settle  the  minutes  of  judgment  ren- 
dered by  the  court  on  the  10th  June.  1880, 
(see  Opposition  3,  col.  1010,  ante)^  and  not 
to  tax  the  costs,  and  to  restrain  the  plaintiffs 
from  entering  said  judgment  and  taxing  said 
costs,  the  object  of  the  appellant  being  to  stay 
the  execution  of  such  judgment  to  allow  him 
to  disavow  the  attorney  who  appeared  for  him 
in  the  court  below,  and  to  proceed  against  the 
judgment  against  him  bv  requite  civile.  Held, 
per  Taschereau,  J.,  refusing  the  application, 
that  as  to  the  disavowal,  it  was  too  late  for 


the  defendant  to  take  such  a  proceeding,  the 
attorney  having  appeared  on  the  26th  Oct 
1866,  and  the  defendant  having  been  aware  of 
it  on  the  20th  April,  1874,  when  he  filed  his 
first  opposition  in  the  cause.  That  the  ludg- 
ment  of  the  Supreme  Court  must,  under  the 
S,  C  Act,  8.  46,  be  entered  and  sent  to  the 
court  below  before  the  defendant  could  have 
recourse  to  a  proceeding  by  requite  civile. 
The  requite  civUe  does  not  stay  the  execution 
as  a  matter  of  course,  an  order  of  the 
court  or  judge  being  necessary,  and  the  de- 
fendant would  have  to  apply  to  the  Superior 
Court  or  a  judge  thereof  for  such  an  order. 
Held,  also,  that  a  judge  in  chambers  should 
not  grant  an  order  staying  the  execution  of  a 
judgment  of  the  court,  especially  when  the 
appellant  has  had  ample  opportunity  of  mak- 
ing his  application  to  the  full  court.  Dawson 
V.  Macdonald,  Cass.  Dig.  (2  ed.)  587,  688. 

2.  Petition  in  revocation  of  judgment — Con- 
cealment of  evidence — Jurisdiction — C.  P.  Q. 
art.  1177— R.  S.  C.  c.  135,  h.  (TT.]— Where 
judgment  on  a  case  in  appeal  has  been  ren- 
dered by  the  Supreme  Court  of  Canada  and 
certified  to  the  proper  oflScer  of  the  court  of 
original  jurisdiction,  the  Supreme  Court  has 
no  jurisdiction  to  entertain  a  petition  {re- 
quite civUe)  for  revocation  of  its  judgment 
on  the  ground  that  the  opposite  party  suc- 
ceeded by  the  fraudulent  concealment  of  evid- 
ence.   Durocher  v.  Durocher,  xxvii.,  634. 

3.  Appeal — Question  of  local  practice — In- 
scription for  proof  and  hearing — Peremptory 
list — Notice — Surprise — Artifice  —  Arts.  2SJi. 
235  505,  C.  C.  P.  {old  t€xt)—R.  of  P.  {S.  C) 
L.  K.l — Under  a  local  practice  prevailing  in 
the  Superior  Court,  in  the  District  of  Mon- 
treal, the  plaintiffs  obtained  an  order  from  a 
judge  fixing  a  day  peremptorily  for  the  ad- 
duction of  evidence  and  hearing  on  the  merits 
of  a  case  by  precedence  over  other  cases  pre- 
viously inscribed  on  the  roll  and  without  no- 
tice to  the  defendants.  The  defendants  did 
not  appear  when  the  case  was  taken  up  for 
proof  and  hearing  and  judgment  by  default 
was  entered  in  favour  of  the  plaintiffs.  The 
defendant  filed  a  requite  civile  asking  for  the 
revocation  ot  the  judgment  to  which  tne  plain- 
tiffs demurred.  On  appeal  to  the  Supreme 
Court  of  Canada  against  the  judgment  main- 
taining the  demurrer  and  dismissing  the 
requite  with  costs: — Held,  reversing  the  deci- 
sion of  the  Court  of  Queen's  Bench,  that  the 
order  was  improperly  made  for  want  of  notice 
to  the  adverse  party  as  required  by  the  Rules 
of  Practice  of  the  Superior  Court,  and  that 
the  defendant  was  entitled  to  have  the  judg- 
ment revoked  upon  requite  civile.  Eastern 
Townships  Bank  v.  Swan,  xxix.,  193. 

4.  Discovery  of  new  evidence — Revocation 
of  judgment — Nullity . 

See,  Sheriff,  10. 


RESAIiE  FOR  FALSE  BIDDING. 

Sheriff*s  deed — Registration  of  absolute 
nullity— Arts.  688  d  690  et  seq.  C.  C.  P.—FoUe 
enchire.]—A  sheriff's  deed  which  had  issued 
illegally  must  be  treated  as  an  absolute  nul- 
lity, notwithstanding  registration,  and  it  is  not 
necessary  to  have  it  formally  declared  null 
before  proceeding  to  a  re-sale  for  false  bidding. 
Lambe  v.  Armstrong,  xxvii.,  309. 

See  Sale,  68. 
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BESIIiIATION. 

Actc  de  r^siliation — ^signification  of  transfer 
— Condition  prtcedent  to  right  of  action. 
See  Sig:«ification,  1. 


RES  JUDICATA. 

1.  Bank  shares — Seizure  —  Intervention  — 
Res  judicata— Art.  J 2^1,  C.  C] — A  final  judg- 
ment setting  aside  an  intervention  to  a  seizure 
of  the  dividends  of  bank  shares  founded  upon 
an  allegation  that  such  dividends  formed  part 
of  a  substitution  is  not  res  judicata  as  to 
the  corpus  of  said  shares  nor  as  to  the  divid- 
ends of  other  shares  claimed  under  a  different 
title.  Muir  v.  Carter j  Holmes  v.  Carter,  xvi., 
473. 

2.  Judgment  in  former  suit — Estoppel  as 
against  Croicn.] — Semble,  per  Gwynne,  J. 
There  is  no  sound  reason  why  the  Government 
of  the  Dominion  should  not  be  bound  by  the 
judgment  of  a  court  of  justice  in  a  suit  to 
which  the  Attorney-General,  as  representing 
the  Government,  was  a  party  defendant, 
equally  as  any  individual  would  be,  if  the 
relief  prayed  by  the  information  is  sought  in 
the  same  interest  and  upon  the  same  grounds 
as  were  adjudicated  upon  by  the  judgment  in 
the  former  suit.  Fonseca  v.  Atty,'Uen.  of 
Canada,  xvii.,  012. 

3.  Judgment  by  default  —  Disavowal  of 
attorney  —  Execution — Opposition  —  Revoca- 
tion of  judgment  —  Stay  of  proceedings.]  — 
After  decisions  against  him  in  the  matters  set 
out  under  Opposition.  3.  and  Kequete  Civile, 
1,  appellant  took  regular  proceedings  in  dis- 
avowal against  the  attorney,  who  had  appear- 
ed for  him  without  authority  before  the 
Superior  Court  at  Three  Uivei-s,  served  upon 
the  attorney  and  the  other  parties  in  the  case 
on  14th  Dec,  1880.  Nevertheless,  ajiew  writ 
of  execution  was  issued,  on  15th  Dec,  1880, 
— On  30th  Dec.  18iS0,  appellant  tiled  an 
opposition,  and  petition  to  stay  the  proceed- 
ings nending  decision  on  the  disavowal. — The 
moycns  of  the  opposition  and  petition  were: 
(1)  That  the  appellant  had  disavowed  the 
attorney,  who  had  appeared  for  him,  and  was 
prepared  to  maintain  the  disavowal;  (2)  That 
the  disavowal  had  been  served  upon  all  the 
parties  in  the  case:  (3)  That  the  loth 
Dec,  1880.  an  action  in  revocation  of  the 
original  judgment  in  this  cause  had  been 
Issued. — Appellant  also  stated  reasons  found- 
ed upon  facts  which  had  only  come  to  his 
knowledge  sincje  his  first  opposition  which  had 
given  rise  to  the  decisions  in  the  matters  above 
mentioned. — The  conclusions  were  that  all  the 
proceedings  had  and  made  in  virtue  of  the 
writ,  and  all  proceedings  in  the  cause  be  stay- 
ed according  to  law  until  the  decision  of  the 
proceedings  had  and  taken  by  the  said  oppo- 
sant  in  the  present  cause,  as  well  on  the  dis- 
avowal filed  therein  as  on  the  action  of  revoca- 
tion of  the  judgment- — Issue  was  joined  on 
these  several  proceedings  and  the  appellant  and 
respondent  consented  by  written  agreement 
that  the  issues  should  be  decided  upon  a  com- 
mon proof. — On  the  disavowal,  the  disavowed 
attorney  filed  an  appearance,  and  the  respond- 
ent also  appeared  by  attorneys.  The  pleas  of 
the  disavowed  attorney,  with  exhibits,  were 
filed,  and  a  petition  for  a  Commission  Roga- 
toire  was  presented  by  the  plaintiff  in  dis- 
avowal, to  examine  a  witness  absent  from 
Three  Rivers.  The  decision  on  the  petition  was 


suspended  until  a  decision  on  a  demurrer  by 
the  disavowed  attorney.    That  demurrer  was 
not  decided,  and  the  respondent  in  the  mean- 
time pressed  the  production  of  the  proof  on  the 
opposition.  —  The  Superior  Court  at  Three 
Rivers  dismissed  this  opposition  on  2nd  Oct., 
1882,    on    the    ground    that    there    was    res 
,  judicata,  and  this  judgment  was  affirmed  by 
the  Queen's  Bench,  on  the  same  ground.  Tes- 
I  sier,  J.,  dissenting.    Held,  reversing  the  judg- 
ment    appealed     from     (Ritchie,     C.J.,    and 
I  Strong,  J.,  dissenting),  that  there  was  no  res 
I  judicata,  and  that  all  proceedings  in  the  cause 
:  and  on  the  writ  of  pluries  vcf^ditioni  exponas 
I  de  bonis  mentioned  in  the  opposition  should  be 
I  stayed  until  the  decision  of  the  proceedings  in 
disavowal  and  of  the  action  in  revocation  of 
I  judgment. — Appeal  allowed  with  costs.    Daw- 
;  son   v.   Macdonald,  Cass.   Dig.    (2   ed.)    587, 
I   (26). 

4.  Sheriff — Trespass — Sale  of  goods  by  in- 
solvent— Bona   "fides  —  Judgment  of  inferior 
I  tribunal — Estoppel — Bar   to    action — Fraudu- 
lent preferences — Pleading.] — K.  was  a  trader 
,  and  in  insolvent  circumstances  when  he  sold 
I  Liie  whole  of  his  stock  in  trade  to  D.     At  the 
time  of  this  sale  D.  was  aware  that  two  of 
D.'s     creditors     had     recovered     judgments 
against   him.     The  sheriff   afterwards   seized 
the  goods  so  sold,  under  executions  issued  upon 
'  judgments   subsequently    obtained,    and   upon 
I  an    interpleader    issue    tried    in    the    (bounty 
'  Court  the  jury  found  that  K.  had  sold  the 
'  goods  with  intent  to  prefer  the  creditors  who 
I  held  the  x)rior  judgments,  but  that  D.  had  pur- 
chased in  good  faith,  and  without  knowing  of 
j  such    intention    on   the    part   of   the   vendor. 
I  Judgment  was  thereupon  entered  against  D. 
I  in  the  County  Court  and  the  judgment  was 
I  affirmed    by   the    Supreme    CJourt    ot    British 
Columbia,  en  banc, — In  an  action  afterwards 
I  brought  by  D.  against  the  sheriff  for  trespass 
in   seizing   the   goods   he   obtained   a    verdict 
I  which  was,  however,  set  aside  by  the  court, 
I  en  bawCj  a  majority  of  the  judges  holding  that 
'  the  County  Court  judgment  was  a  complete 
bar  to  the  action. — On  appeal  to  the  Supreme 
Cjourt  of   Canada,   Held,   reversing   the  judg- 
ment of  the  Supreme  Court  of  British  Colum- 
I  bia,  that    as    the   evidence   shewed    that   the 
goods  had   been   purchased  in  good  faith  by 
D.  for  his  own  benefit,  the  sale  was  not  void 
under  the  statute  respecting  fraudulent  prefer- 
ences; that  the  County  Court  judgment,  being 
j  a  decision  of  an  inferior  tribunal  of  limited 
jurisdiction,  could  not  operate  as  a  bar  in  re- 
I  spect   of  a  cause  of   action   in   the    Supreme 
Court,  beyond  the  jurisdiction  of  the  County 
Court,  and  further,  that  even  if  such  judg- 
I  ment  could  be  set  un  as  a  bar,  it  ought  to 
I  have  been  specially  pleaded  by  way  of  estop- 
,   pel,   by   a   plea  setting   up   in   detail    all   the 
I  facts  necessary  to  constitute  the  estoppel,  aud 
i  that  from  the  evidence  in  the  case  it  appeared 
that  no  such  estoppel  could  have  been  estab- 
,  lished.     Taschereau,  J.,  dissented.     Davics  v. 
I  McMillan,  1st  May,  1893. 

I       5.  Information   of   intrusion  —  Subsequent 
I  action — Beneficial  interest  in  land.] — In  pro- 
ceedings on  an  information  of  intrusion  ex- 
I  hibited    by   the  Attorney-General    of   Canada 
I  against   the   appellant,  it  had  been  adjudged 
I  that  the  appellant,   who  claimed  title  undiT 
I  a  grant  from  the  Crown  under  the  Great  Seal 
of  British  Columbia,  should  deliver  up  posses- 
sion of  certain  lands  situate  within  the  rail- 
way  belt   in   that   province.      The   Queen    v. 
Farwell  (14  Can.  S.  C.  R.  392).    The  appel- 
lant  having   registered   his  grant   and   taken 
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steps  to  procure  an  indefeasible  title  from  the 
Registrar  of  Titles  of  British  Columbia,  thus 
preventing  grantees  of  the  Ctown  from  obtain- 
ing a  registered  title,  another  information  was 
exhibited  by  the  Attorney-General  to  direct 
the  appellant  to  execute  to  the  Crown  in  right 
of  Canada  a  surrender  or  conveyance  of  the 
said  lands.  Held,  that  the  judgment  in  in- 
trusion was  conclusive  against  the  appellant 
as  to  the  title.  The  Queen  v.  Farwell  (14 
i:an.  S.  C.  it.  ^02),  and  Attorney-General  of 
British  Columltia  v.  Attorney-General  of  Can- 
ada (14  App.  Cas.  295),  commented  on  and 
distinguished.  Farwell  v.  l^he  Queen,  xxii., 
553. 

jS'cc  Constitutional  Law,  23;   Crown,  77, 
and  Mines  and  Minebals,  2. 

6.  Different  causes  of  action  —  Statute  of 
Frauds.] — S.  brought  a  suit  for  performance 
of  an  alleged  verbal  agreement  by  M.  to  give 
him  one-eighth  of  an  interest  of  his,  M.'s  in- 
terest in  a  gold  mine,  but  failed  to  recover  as 
the  court  held  the  alleged  agreement  to  be 
within  the  Statute  of  Frauds.  On  the  hearing 
M.  denied  the  agreement  as  alleged,  but  ad- 
mittted  that  he  had  agreed  to  give  S.  one- 
eighth  of  his  interest  in  the  proceeds  of  the 
mine  when  sold,  and  it  having  been  afterwards 
sold  S.  brought  another  action  for  payment  of 
such  share  of  the  proceeds.  Held,  reversing 
the  decision  of  the  Sunreme  Court  of  Nova 
Scotia  (24  N.  S.  Rep.  526),  Fournier  and 
Taschereau,  JJ.,  dissenting,  that  S.  was  not 
estopped  by  the  first  judgment  against  him 
from  bringing  another  action.  Held,  also,  that 
the  conti'act  for  a  share  of  the  proceeds  was 
not  one  for  sale  of  an  interest  in  land  within 
the  Statute  of  Frauds.  Stuart  v.  Mott,  xxiii., 
384. 

7.  Bar  to  action  —  Foreign  judgment  — 
Estoppel  —  Judgment  obtained  after  action 
begun— R,  8.  N.  S.  (5  ser.)  c.  104.  8.12,  s.-s, 
7;  orders  24  and  70,  rule  2j  order  35,  rule 
38.] — A  judgment  of  a  foreign  court  having 
the  force  of  res  judicata  in  the  foreign  coun- 
try has  the  like  force  in  Canada.  Unless  pre- 
vented by  rules  of  pleading  a  foreign  judgment 
can  be  made  available  to  bar  a  domestic  action 
begun  before  such  judgment  was  obtained. 
Th^  Delta  (1  P.  D.  3i>3)  distinguished.— The 
combined  effect  of  the  orders  24  and  70,  rule 
2.  and  s.  12,  s.-s.  7  of  c.  104,  R.  S.  N.  S.  (5 
ser.)  will  permit  this  to  be  done  in  Nova 
Scotia.     Law  v.  Hansen,  xxv.,  09. 

8.  Title  to  land — Action  en  bornage — Sur- 
i?eyor*s  report  —  Acquiescence  in  judgment — 
Chose  jugce] — In  an  action  en  bornage  be- 
tween M.  and  B.  a  surveyor  was  appointed  by 
the  Superior  Court  to  settle  the  line  of  divi- 
sion between  the  lands  of  the  respective  par- 
ties, and  his  report,  indicating  the  position  of 
the  boundary  line,  was  homologated,  and  the 
court  directed  that  boundaries  should  be  placed 
at  certain  points  on  said  line.  M.  appeale<l 
from  that  judgment  to  the  Court  of  Review  on 
the  grounds  that  the  report  gave  B.  uk  re 
land  than  he  claimed  and  that  the  line  should 
follow  the  direction  of  a  fence  between  the 
properties  that  had  existed  for  over  thirty 
years.  The  Court  of  Review  gave  effect  to 
this  contention  and  ordered  the  boundaries  to 
be  placed  according  to  it,  in  which  judgment 
both  parties  acquiesced  and  another  surveyor 
was  appointed  to  execute  it.  lie  reported  that 
he  had  placed  the  boundaries  as  directed  by 
the  Court  of  Review,  but  that  his  measure- 
ments shewed  that  the  line  indicated  was  not 


in  the  line  of  the  old  fence  and  his  report  was 
rejected  by  the  Superior  Court.  The  Court  of 
Review,  however,  held  that  the  report  of  the 
first  surveyor,  having  been  homologated  by 
the  court,  was  final  as  to  the  location  of  the 
fence,  and  that  the  judgment  had  been  prop- 
erly executed.  The  Court  of  Queen's  Bench 
reversed  this  judgment,  set  aside  the  last  re- 
port and  ordered  the  surveyor  to  place  the 
boundaries  in  the  true  line  of  the  old  fence. 
Held,  reversing  the  decision  of  the  Court  of 
Queen's  Bench,  that  the  judgment  of  the 
Court  of  Review  in  which  the  parties  ac- 
quiesced was  chose  jug6e  between  them  not 
only  that  the  division  line  between  the  proper- 
ties must  be  located  on  the  line  of  the  old 
fence,  but  that  such  line  was  one  starting  at 
the  point  indicated  in  the  plan  and  report  of 
the  first  surveyor.  The  CJourt  of  Review  was 
right,  therefore,  in  holding  that  the  surveyor 
executing  the  judgment  could  do  nothing  else 
than  start  his  line  at  the  said  point.  Mercier 
V.  Barrette,  xxv.,  04. 

9.  Contract  —  Public  work  —  Final  certifi- 
cate of  engineer  —  Previous  decision  —  Neces- 
sity to  follow.] — The  Intercolonial  Railway 
Act  provided  that  no  contractor  for  construc- 
tion of  any  part  of  the  road  should  be  paid 
except  on  the  certificate  of  the  engineer,  ap- 
proved by  the  commissioners,  that  the  work 
was  completed  to  his  satisfaction.  Before  the 
suppliant's  work  in  this  case  was  completed 
the  engineer  resigned,  and  another  was  ap- 
pointed to  investigate  and  report  on  the  un- 
settled claims,  liis  report  recommended  that 
a  certain  sum  should  be  paid  to  the  contrac- 
tors. Held,  per  Taschereau.  Sedgewick  and 
King,  .],].,  that  as  the  court  in  The  Queen 
V.  McGreevy  (18  Can.  S.  C.  R.  371),  had 
under  precisely  the  same  state  of  facts,  held 
that  the  contractor  could  not  recover,  that  de- 
cision should  be  followed,  and  the  judgment 
of  the  Exchequer  Court  dismissing  the  peti- 
tion of  right  affirmed.  Held,  per  Gwynne,  J., 
that  independently  of  McGreevy  v.  The  Queen, 
the  contractor  could  not  recover  for  want  of 
the  final  certificate.  Held,  per  Strong,  C.J., 
that  as  in  McGreevy  v.  2'he  Queeti,  a  majority 
of  the  judges  were  not  in  accord  on  any  pro- 
position of  law  on  which  the  decision  de- 
pended, it  was  not  an  authority  binding  on  the 
court,  and  on  the  merits  the  contractors  were 
entitled  to  judgment.  Ross  et  al.  v.  The 
Queen,  xxv.,  564. 

See  Contract,  96. 

10.  Canada  Temperance  Act — Search  war- 
rant —  Magistrate* s  jurisdiction  —  Constable 
— •  Jurisdiction  of  officer  —  Goods  in  cuntodia 
legis — Replevin — Estoppel  —  Judgment  inter 
partes.^  —  A  search  warrant  issued  under 
"  The  Canada  Temperance  Act,"  is  good  if 
it  follows  the  prescribed  form,  and  if  it  has 
been  issued  by  competent  authority  and  is 
valid  on  its  face  it  will  afford  justification  to 
the  officer  executing  it  in  either  criminal  or 
civil  proceedings,  notwithstanding  that  it  may 
be  bad  in  fact  and  may  have  been  quashed 
or  set  aside.  Taschereau,  J.,  dissenting. — 
The  statutory  form  does  not  require  the 
premises  to  be  searched  to  be  described  by 
metes  and  bounds  or  otherwise. — A  judgment 
on  certiorari  quashing  the  warrant  would  not 
estop  the  defendant  from  justifying  under  it 
in  proceedings  to  replevy  the  goods  seized 
where  he  was  not  a  party  to  the  proceedings 
to  set  the  warrant  aside,  and  such  Judgment 
was  a  judgment  inter  partes  only.  Tascher- 
eau, J.,  dissenting.  Slceth  v.  Hurlbert,  xxv., 
620. 
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11.  Kova  Scotia  Probate  Act— J?.  8.  N,  S. 
(5  «er.)  c.  100;  51  Vict.  (N.S.)  c.  26—Exeou- 
iora  and  administrators — License  to  sell  lands 
— Estoppel.] — ^An  executrix  obtained  from  the 
Probate  Court  a  license  to  sell  real  estate  of  a 
deceased  testator  for  the  payment  of  his  debts. 
Judgment  creditors  of  the  devisees  moved  to 
set  aside  the  license,  but  failed  on  their  mo- 
tion and  again  in  appeal.  The  lands  were 
sold  under  the  license  and  the  executrix  paid 
part  of  the  price  to  the  judgment  creditors, 
and  they  received  the  same  knowing  the 
moneys  to  have  been  proceeds  of  the  sale  of 
the  lands.  Afterwarcb  the  judgment  credi- 
tors, still  claiming  the  license  to  be  null, 
issued  execution  against  the  lands,  and  the 
purchaser  brought  an  action  to  have  it  de- 
clared that  the  judgment  was  not  a  charge 
thereon.  Held^  that  the  judgment  upon  the 
motion  to  set  aside  the  license  was  conclusive 
against  the  judgment  creditors  and  they  were 
precluded  thereby  from  taking  collateral  pro- 
ceedings to  charge  the  lands  affected,  upon 
grounds  invoked  or  which  might  have  been  in- 
voked upon  the  motion.  Held,  further,  that 
the  judgment  creditors,  by  receiving  payment 
out  of  the  proceeds  of  the  sale,  had  elected  to 
treat  the  license  as  having  been  regularly 
issued,  and  were  estopped  from  attacking  its 
validity  in  answer  to  the  action.  Clarke  v. 
Phinney,  xxv.,  633. 

12.  Debtor  and  creditor — iSecurity  realized 
by  creditor — Appropriation  of  proceeds  —  Res 
judicata.]  —  Under  the  Judicature  Act, 
estoppel  by  res  judicata  cannot  be  relied  on 
as  a  defence  to  an  action  unless  specially 
pleaded.    Cooper  v.  Molsons  Bank,  xxvi.,  611. 

13.  Municipal  corporation  —  Highway  — 
Private  toay  —  Widening  streets  —  Local  itn-  , 
provement  —  Special  assessment]  —  Prior  to 
the  proceedings  which  gave  rise  to  the  action, 
the  City  of  Montreal  determined  to  widen 
Stanley  Street  between  Sherbrooke  and  St. 
Catherine  Streets,  and  passed  a  by-law  to  pro- 
vide for  the  expropriation  of  sufficient  land, 
back  of  the  original  line  of  the  street,  to 
carry  out  the  intended  widening.  In  the 
assessment  roll  prepared  to  meet  the  cost  of 
this  widening  a  rate  was  set  upon  all  property 
on  the  street,  not  only  between  St.  Catherine 
and  Sherbrooke  Streets,  but  northward  to  the 
extreme  northerly  limit  of  Stanley  Street  on 
t*he  confines  of  Mount  Royal  Park.  W. 
attacked  this  assessment  roll,  claiming  that 
his  property,  on  the  upper  part  of  Stanley 
Street,  should  not  be  assessed  for  the  widen- 
ing in  question  as  the  said  upper  part  of 
Stanley  Street  was  a  private  way.  The  Su- 
perior Court  gave  judgment  in  favour  of  W.'s 
contentions,  and  quashed  the  assessment  roll. 
Further  expi'opriations  to  carry  out  the  pro- 
posed widening  between  St.  Catherine  and 
Sherbrooke  Streets,  were  then  proceeded  with, 
and  assessment  rolls  prepared  by  which  the 
whole  cost  of  these  expropriations  was  thrown 
upon  the  proprietors  between  St.  Catherine 
and  Sherbrooke  Streets,  no  part  being  rated 
against  W.  or  other  proprietors  on  the  upper 
part  of  Stanley  Street.  Objections  were  there- 
upon tiled  to  set  aside  these  assessment  rolls 
on  the  ground  that  the  assessments  were  aug- 
mented by  improperly  releasing  the  property 
on  the  upper  part  ot  Stanley  Street  from  any 
portion  of  the  assessment,  and  W.  was  called 
into  the  case  to  defend  his  interests. — The 
Superior  Court  held,  1st.  That  the  former 
judgment  in  the  action  between  W.  and  the 
City  of  Montreal  was  res  judicata  and  that 
the   upper  portion   of   Stanley   Street   was  a 


private  way  and  therefore  exempt  from  assess- 
ment; and  2nd.  Even  if  that  point  had  not 
been  settled  by  the  former  judgment,  that  the 
petitioners  had  failed  to  prove  that  the  street 
was  not  a  private  way. — ^This  ju<igment  was 
affirmed  by  the  Court  of  Queen's  Bench  (Q. 
K.  6  Q.  B.  107 ) ,  and  upon  further  appeal : — 
The  Supreme  Court  of  Canada  affirmed  the 
decision  of  the  Court  of  Queen's  Bench,  and 
dismissed  the  appeal  with  costs.  Stevenson 
V.  City  of  Montreal,  and  White,  Mis-en-n^ause, 
xxvii.,  593. 

14.  Petitory  action  —  Encroachment — Con- 
structions under  mistake  of  title — Good  faith 
— Common  error  —  Bomage  —  Arts.  Jkl2y  MIS. 
i29,  et  seq.,  lOAl,  1241  C  C.—Indemntty— De- 
molition of  works.] — An  action  to  revendicate 
a  strip  of  land  upon  which  an  encroachment 
was  admitted  to  have  taken  place  by  the  erec- 
tion of  a  building  extending  beyond  the 
boundary  line,  and  for  the  demolition  and  re- 
moval of  the  walls  and  the  eviction  of  the 
defendant,  involves  questions  relating  to  a 
title  to  land,  independently  of  the  controversy 
as  to  bare  ownership,  and  is  appealable  to 
the  Supreme  Court  of  Canada  under  the  provi- 
sions of  the  Supreme  and  Exchequer  Courts 
Act. —  w'here,  as  the  result  of  a  mutual  error 
respecting  the  division  line,  a  proprietor  had 
in  good  faith  and  with  the  knowledge  and  con. 
sent  of  the  ovmer  of  the  adjoining  lot,  erect- 
ed valuable  buildings  upon  his  own  property 
and  it  afterwards  appeared  that  his  walls  en- 
croached slightly  upon  his  neighbour's  land,  he 
cannot  be  compelled  to  demolish  the  walls 
which  extend  beyond  the  true  boundary  or  be 
evicted  from  the  strip  of  land  they  occupy* 
but  should  be  allowed  to  retain  it  upon  pay- 
ment of  reasonable  indemnity. — In  an  action 
for  revendication  under  the  circumstances 
above  mentioned,  the  judgment  previously  ren- 
dered in  an  action  en  bomage^  between  the 
same  parties  cannot  be  set  up  as  res  judicata, 
against  the  defendant's  claim  to  be  allowed  to 
retain  the  ground  encroached  upon  by  paying 
reasonable  indemnity,  as  the  objects  and  causes 
of  the  two  actions  were  different.  Delorme  v. 
Cusson,  xxviii.,  66. 

15.  Company — Forfeiture  of  charter  —  Es- 
toppei-— Compliance  with  statute  —  Action  — 
Res  judicata.] — In  an  action  against  a  river 
improvement  company  for  repayment  of  tolls 
alleged  to  have  been  unlawfully  collected,  it 
was  alleged  that  the  dams,  slides,  &c..  for 
which  tolls  were  claimed  were  not  placed  on 
the  properties  mentioned  in  the  letters  patent 
for  the  company;  that  the  company  did  not 
comply  with  the  statutory  requirements  that 
the  works  should  be  completed  within  two 
years  from  the  date  of  incorporation,  whereby 
the  corporate  powers  were  forfeited;  that 
false  returns  were  made  to  the  Commissioner 
of  Crown  Lands  upon  which  the  schedule  of 
tolls  was  fixed ;  that  the  company  by  its  works 
and  improvements  obstructed  navigable 
waters,  contrary  to  the  provisions  of  tiie  Tim- 
ber Slide  Companies  Act,  and  could  not  exact 
tolls  in  respect  of  such  works.  By  a  consent 
judgment  in  a  former  action  between  the  same 
parties  it  had  been  agreed  that  a  valuator 
should  be  appointed  by  the  Commissioner  of 
Crown  Lands,  whose  report  was  to  be  accept- 
ed in  place  of  that  provided  for  by  tiie  Tim- 
ber Slide  Companies  Act,  and  to  be  acted  upon 
by  the  commissioner  in  fixing  the  schedule  of 
tolls.  Held,  affirming  the  judgment  of  the 
Court  of  Appeal  for  Ontario,  that  the  above 
grounds  of  impeachment  were  covered  by  the 
consent  and  were  res  judicata.    Held,  further. 
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that  plaintiffs  having  treated  the  company 
as  a  corporation,  using  the  works  and  paying 
the  tolls  fixed  by  the  conunissioner,  and 
having  in  the  present  action  sued  the  company 
as  a  corporation,  were  precluded  from  im- 
pugning its  legal  existence  by  claiming  that 
its  corporate  powers  were  forfeited.  Hardy 
Lumber  Co,  v.  Pickerel  River  Improvement 
Co,,  xxix..  211. 

16.  Res  judicata — Rectification — Damages. '\ 
— In  an  action  relating  to  the  construction  of 
a  deed  the  plaintiff  claimed  the  benefit  of  a 
reservation  contained  in  a  prior  agreement 
but  judgment  was  given  against  him  on  the 
ground  that  the  agreement  was  superseded  by 
the  deed.  He  then  brought  an  action  to  re- 
form the  deed  by  inserting  the  reservation 
therein.  Held,  that  the  subject  matter  of  the 
second  action  was  not  res  judicata  by  the 
previous  judgment. — In  an  action  for  recti- 
fication of  a  contract  the  plaintiff  may  be 
awarded  damages.  Carroll  v,  Erie  Co,  Natural 
Gas  and  Fuel  Co,,  xxix.,  591. 

[Leave  to  appeal  to  Privy  Council  refused.] 

17.  Purchase  of  insolvent  estate — RefusiU 
to  complete — Action  by  curator — Completion 
of  purchase  after  judgment — Subsequent  ac- 
tion for  special  damages  —  Res  judicata  — 
Practice,] — A  merchant  in  Ottawa,  Ont.,  pur- 
chased the  assets  of  an  insolvent  trader  in 
Hull,  Que.,  but  refused  to  accept  delivery  of 
the  same.  The  curator  of  the  estate  brought 
an  action  in  the  Superior  Court  of  9^^^)^  ^^ 
compel  him  to  do  so  and  obtained  judgment, 
whereupon  he  accepted  delivery  and  paid  the 
purchase  money.  The  curator  subsequently 
brought  action  in  Ontario  for  special  dam- 
ages alleged  to  have  been  incurred  in  the  care 
and  preservation  of  the  assets  from  the  time 
of  the  purchase  until  the  delivery.  Held,  that 
these  special  damages,  most  of  which  could  not 
be  ascertained  until  after  the  purchase  was 
completed,  could  not  have  been  included  in  the 
action  brought  in  the  Quebec  courts  and  the 
right  to  recover  them  was  not  res  judicata  by 
the  judgment  in  that  action.  Hyde  v.  Lind- 
say, xxix.,  595. 

18.  Treaties  with  Indians  —  Contingent 
annuities—B,  N.  A,  Act  (1867)  s.  112— Debt 
of  Province  of  Canada — Kes  judicata.] — ^The 
award  complamed  of  by  the  Province  of  Que- 
bec determined  that  certain  payments  made 
by  the  Dominion  of  Canada  in  virtue  of  the 
Huron  and  Superior  Treaties  with  the  Ojibe- 
way  Indians  for  arrears  of  augmented  annui- 
ties and  interest  from  1867  to  1873,  and  for 
increased  annuities  in  excess  of  the  fixed 
annuities  with  interest  paid  subsequently 
riiould  be  taken  into  account  and  included  in 
the  debt  of  the  late  Province  of  Canada  men- 
tioned in  the  112th  section  of  the  British 
North  America  Act,  1867.  Held,  affirming 
the  decision  of  the  arbitrators,  that  the  ques- 
tion of  these  contingent  annuities  had  been 
considered  and  decided  by  Her  Majesty's 
Privy  Council  in  the  case  of  The  Attorney- 
General  of  Canada  v.  The  Attorney-General 
of  Ontario  (L1897]  A.  C.  199),  and  that  the 
payments  so  made  by  the  Dominion  were  re- 
coverable from  the  provinces  of  Ontario  and 
Quebec  conjointly  in  the  same  manner  as  the 
original  annuities.  Province  of  Quebec  and 
Dominion  of  Canada;  Arbitration,  In  re 
Indian  Claims,  xxx.,  151. 

19.  Right  of  action — Pleading  —  Interven- 
tion— Notice — Pledge.] — The  plea  of  res  judi- 
cata is  good  against  a  party  who  has  been  in 

8.  c.  D. — 40 


any  way  represented  in  a  former  suit  deciding 
the  same  matter  in  controversy.  Dingwall  v. 
McBean,  xxx.,  441. 

20.  Assessment  and  taxes  —  Appeal  from 
assessment — Judgment  confirming  —  Payment 
under  protest.] — J.,  having  been  assessed  in 
1896  on  personal  property  as  a  resident  of  St. 
John,  X.B.,  appealed  without  success  to  the 
appeals  committee  of  the  common  council  and 
then  applied  to  the  Supreme  Court  of  New 
Brunswick  for  a  writ  of  certiorari  to  quash 
the  assessment,  which  was  refused.  An  execu- 
tion having  been  threatened  he  then  paid 
the  taxes  under  protest.  The  matter  was  thus 
left  in  abeyance.  In  1897  he  was  again  as- 
sessed under  the  same  circumstances,  and 
took  the  same  course  with  the  exception  that 
he  appealed  to  the  Supreme  Court  of  Canada 
from  the  judgment  refusing  a  certiorari,  and 
that  court  held  the  assessment  void  and  order- 
ed the  writ  to  issue  for  quashing.  (See  30 
Can.  S.  C.  R.  122.)  J.  then  brought  an  ac- 
tion for  repayment  of  the  amount  paid  for 
the  assessment  in  1896.  Held,  affirming  the 
judgment  of  the  Supreme  Court  of  New 
Brunswick,  that  the  judgment  refusing  a  cer- 
tiorari to  quash  the  assessment  in  1896  was 
res  judicata  against  J.,  and  he  could  not  re- 
cover the  amount  so  paid.  Jones  v.  City  of 
8t,  John,  xxxi.,  320. 

8ee  Assessment  and  Taxes,  28. 

20a.  Arbitration — Compensation  —  Estop^ 
pel — Laches, 

See  RiDEAu  Canal  Lands,  1. 

21.  Final  judgment  partly  interlocutory  — 
Reference  to  experts — Voluntary  execution  in 
part — Waiver  of  right  to  appeal. 

See  Api^eal.  162. 

22.  Forfeiture  of  patent — Decision  of  com- 
missioner. 

See  Patent  of  Invention,  1. 

23.  Sale  d  rimSrS — Prior  action — Dismissal 
— Expiration  of  term  for  redemption — Mise 
en  demeure. 

See  Sale,  83. 

24.  Licitation  —  Island  of  Anticosti  Co. — 
Constitutionality  of  incorporation  —  Vendor 
and  vendee. 

See  Estoppel,  62. 

25.  Judgment  on  demurrer — Acquiescence — 
Notice. 

See  Railways,  3. 

26.  Withdrawal  of  part  of  demand  under 
reserve  of  rights — Art.  451  C,  C,  P. — Subse- 
quent action  for  amount  reserved. 

See  Practice  and  Proceoube,  66. 

27.  Estoppel  against  the  Crown  —  Setting 
aside  letters  patent — Crown  lands  error — Im- 
providence. 

See  Title  to  Land,  130. 

28.  Special  submission  to  amiables  com- 
positeurs— Directions  as  to  inquiry — Finality 
—Art.  1346  C.  C.  P. 

See  Arbitrations,  52. 

29.  Parties  to  suit  —  Demurrer — Acquies- 
cence in  judgment. 

See  Practice  and  Procedure,  4. 
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30.  Controverted  election  —  Reservation  in 
judgment  on  preliminary  ohjections — Failure 
to  appeal. 

See  Election  Law,  95. 

31.  Final  judgment — Reprise  d'instanoe. 

See  Appeal,  181. 

32.  Judgment  ordering  account — Trustee — 
Administration  hy  agent — Acquiescence. 

See  Tutorship,  2. 

33.  Covenant  hy  mortgagor — Personal  ac- 
tion— Sale  of  mortgaged  lands — Hypothecary 
action — Res  inter  aUos  acta. 

See  Sale,  108. 

34.  Opposition — Revocation  of  judgment — 
Fraud — Requite  civile. 

See  Sheriff,  10. 

35.  Court  of  Prolate — Jurisdiction  —  Ac- 
counts of  executors  and  trustees. 

See  Trusts,  14. 

36.  Judgment  against  firm — Liability  of  re- 
puted partner — Action  on  judgment  —  Agree- 
ment against  liability. 

See  Partnership,  40. 

37.  Title  to  land — Entail  —  lAfe  estate  — 
Fiduciary  substitution — Privileges  and  hypo- 
thecs —  Mortgage  by  institute  —  Preferred 
claim  —  Prior  incumbrancer  —  Vis  major  — 
Registry  laws  —  Practice  —  Sheriff^s  sale  — 
Chose  jug^e — Parties — Estoppel — Deed  poll — 
Improvements  on  substituted  property  — 
Grosses  reparations  —  Art.  2172  C.  C.  —  29 
Vict.  0.  26  (Can.). 

See  Substitution,  6. 

38.  Vis  major — Construction  of  16  Vict.  o. 
25  d  77  —  Mortgage  of  substituted  lands  — 
Estoppel — Judicial  authorization. 

See  Title  to  Land,  35. 

39.  Title  to  land  —  Legal  warr^mty  —  De- 
scription —  Plan  of  subdivision  —  Change  in 
street  line  —  Accession  —  Troubles  de  droit — 
Eviction — Issues  on  appeal — Parties, 

See  Appeal,  397. 

40.  Assessment  of  damages — Reservation  of 
future  recourse  —  Expropriation  of  leased 
premises — Right  of  action. 

See  Action,  139. 


RESPONSIBILITY. 

See  Contract — ^Employer's  Liability — 
Master  ani>  Servant — Negligence — Prin- 
cipal AND  Agent — Suretyship. 


RETAIMEB. 

1.  Instructions — Duty  of  Attorney — Regis- 
tration of  judgment. 

See  Solicitor,  3. 

2.  Counsel  fee — Refresher — Right  of  action 
— Lew  loci. 

See  Counsel. 


RETRAIT  SUCCESSORAI.. 

Rights  of  succession  —  Sale  by  co-heir  — 
S(ile  by  curator  before  partition — Art.  710  C. 
C. — Prescription.] — When  a  co-heir  has  as- 
signed his  share  in  a  succession  before  parti- 
tion any  other  co-heir  may  claim  such  share 
upon  reimbursing  the  purchaser  thereof  the 
price  of  such  assignment  and  such  claim  is 
imprescriptible  so  long  as  the  partition  has 
not  taken  place. — ^A  sale  by  a  curator  of  the 
assets  of  an  insolvent,  even  though  authorized 
bv  a  judge,  which  includes  an  undivided  share 
of  a  succession  of  which  there  has  been  no 
partition  does  not  denrive  the  other  co-heirs 
of  their  right  to  exercise  by  direct  action 
against  the  purchaser  thereof  the  reirait  suc- 
cessoral  of  such  undivided  hereditary  rights. — 
The  heir  exercising  the  retrait  successoral  is 
only  bound  to  reimburse  the  price  paid  by  the 
original  purchaser,  and  not  bound  in  his 
action  to  tender  the  monejrs  paid  by  the 
purchaser.    Bawter  v.  Phillips^  xxiii.,  317. 


RETRAXIT. 

Withdrawal  of  part  of  olatm — Reserve  of 
rights — Notice — Res  judicata — Art.  451  C.  C. 
P. — Subsequent  action  —  Lis  pendens — liew 
evidence  on  appeal.] — The  bank,  in  an  action 
against  G.,  liled  a  withdrawal  of  part  of  the 
demand  in  open  court,  reserving  the  right  to 
institute  a  subsequent  action  for  the  amount 
so  withdrawn.  The  court  granted  aete  on  this 
retraxit,  and  gave  judgment  for  the  balance, 
which  was  not  appealed  from.  In  a  subse- 
quent action  for  the  amount  so  reserved: 
Held,  reversing  the  judgment  appealed  from 
(16  K.  L.  663),  Foumier,  J.,  dissenting,  that 
art.  451  C.  C.  P.,  applied  to  withdrawals 
made  out  of  court,  and  cannot  afltect  the 
validity  of  a  withdrawal  made  in  open  court 
and  with  its  permission. — 2.  That  as  to  the 
part  of  the  claim  so  withdrawn,  there  was  no 
lis  pendens  at  the  time  of  the  second  action, 
and  it  was  then  too  late  to  question  the 
validity  of  the  retraxit  upon  which  the  coart 
had  acted,  and  rendered  a  judgment  in  the 
first  action,  which  was  final  and  conclusive. — 
Neither  was  there  chose  jugie  as  to  the  amount 
reserved,  as  no  adjudication  was  made  thereon. 
— A  document  not  proved  at  the  trial  but  in- 
troduced for  the  first  time  on  appeal  cannot 
be  invoked  or  made  part  of  the  case  in  appeal 
to  the  Supreme  Court.  Montreal  L.  d  If.  Co. 
V.  Fauteux  (3  Can.  S.  C.  R.  433),  and 
Lionais  v.  Molsons  Bank  (10  Can.  S.  C.  K. 
527)  followed.  Exchange  Bank  of  Canada  v. 
Oilman,  xvii.,  108. 


REVENDICATIOM. 

1.  Right  of  action  —  Trustee  of  bonds 
pledged — Suit  by  interested  person — Action  to 
recover  back  pledged  collateral. 

See  Principal  and  Agent,  19. 

2.  Of  moneys  seised  in  gambling  house — 
Rules  of  evidence — Impeachment  of  judgment 
declaring  forfeiture. 

See  Criminal  Law,  16. 
And  see  Replevin. 
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REVENUE   LAWS. 

Revenue — Customs  duties — Imported  goods 
— Importation  into  Canada — Tariff  Act — 
Construction — Retrospective  leffislation — jB.  8. 
C,  c.  32—56  d  51  \'ict.  o.  SS  {D.)—^  <6  59 
Vict,  c.  23  (i>.). 

See  Stattttes,  3. 

And  see  Duties. 


BEVEBSIOir. 

1.  Mortgage  —  Leasehold  premises — Terms 
of  mortgage — Assignment  or  suh-lease. 
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RIDEAU  CANAL  LANDS. 

1.  Pleading  —  Statute  of  Limitations  — 
Maintenarvce — Agent  of  the  Crown  —  PuUic 
works — Purchase  in  conflict  with  puhlic  use — 
Rideau  Canal  Act — Trustee — Compensation — 
Lands  taken  for  canal  purposes — Arbitration 
— Estoppel — Res  judicata — Laches.'\  —  Under 
the  Rideau  Canal  Act,  8  Geo.  IV.  c.  1,  By. 
employed  to  superintend  the  work,  set  out 
110  acres,  part  of  600  acres  theretofore 
frranted  to  one  G.  McQ.,  as  necessary  for 
making?  and  completing  the  canal,  but  only 
20  acres  were  actually  necessary  and  used  for 
canal  purposes.  G.  McQ.  died  intestate,  leav- 
ing? A.  McQ..  her  husband,  and  W.  McQ.,  her 
eldest  son  and  heir-at-law.  her  surviving.  Af- 
ter her  death,  on  the  31st  January,  1832,  A. 
McQ.  released  to  W.  McQ.  all  his  interest 
in  said  lands,  and  on  the  6th  February,  1832, 
W.  McQ.  granted  to  By  all  the  lands  pre- 
viously granted  to  his  mother.  By  died  Ist 
February,  1836.— Under  6  Wm.  IV.  c.  16,  per- 
sons who  acquired  title  to  lands  used  for  the 
purposes  of  the  canal  after  the  commencement 
of  the  works,  but  who  had  purchased  before 
such  commencement,  were  enabled  to  claim 
compensation. — By  7  Vict.  c.  11  (Can.),  the 
Rideau  Canal  and  its  lands  and  works  were 
vested  in  the  principal  officers  of  H.  M.  Ord- 
nance in  Great  Britain,  and  s.  29  enacted : 


"  Provided  always,  and  be  it  enacted,  that  all 
land  taken  from  private  owners  at  Bytown 
under  the  authority  of  the  Rideau  Canal  Act 
for  the  uses  of  the  canal,  which  have  not  been 
used  for  that  purpose,  be  restored  to  the  party 
or  parties  from  whom  the  same  was  taken. — 
9  Vict  c.  42  (Can.),  recited  that  the  fore- 
going proviso  had  given  rise  to  doubt  as  to 
its  true  construction,  and  enacted  that  it 
should  be  construed  to  apply  to  all  the  land 
at  Bytown  set  out  and  taken  from  S.,  under 
8  Geo.  IV.  c.  1,  except  portions  actually  used 
for  the  canal,  and  provision  was  made  for 
payment  of  compensation  to  S.  for  the  land 
retained  for  canal  purposes,  and  for  re-vesting 
in  him  and  his  grantees  the  portions  taken, 
but  not  re<^uired  for  such  purposes. — By  the 
19  &  20  Vict.  c.  45,  the  Ordnance  properties 
became  vested  in  Her  Majesty  for  the  uses 
of  the  late  Province  of  Canada,  and  by  the 
B.  N.  A.  Act,  1867,  they  vested  in  Her 
Majesty  for  the  use  of  the  Dominion  of  Can- 
ada.— ^The  suppliants,  legal  representatives  of 
By,  brought  a  petition  of  right,  to  have  Her 
Majesty  declared  a  trustee  for  them  of  all 
said  lands  not  actually  used  for  the  purposes 
of  the  canal,  and  praying  that  such  lands 
might  be  restored  to  them,  and  the  rents  and 
profits  paid,  and  as  to  parts  sold  the  value 
thereof  with  rents  and  profits  prior  to  sale. — 
The  Attorney-Cieneral  contended  that  no  in- 
terest in  the  lands  set  out  by  By  passed  to 
W.  McQ..  but  the  claim  for  compensation  or 
damages  for  taking  said  lands  was  personal 
estate  of  G.  McQ.,  and  passed  to  her  personal 
representative;  that  the  deeds  of  the  Slst 
.lanuary,  and  6th  February.  1832,  passed  no 
estate  or  interest,  the  title  and  possession  of 
the  lands  being  in  His  Majesty ;  tnat  the  deeds 
were  void  under  32  Hy.  VIII.  c.  9 ;  that  (par. 
9)  By  was  incapable,  by  reason  of  his  posi- 
tion, of  acquiring  any  beneficial  interest  in 
said  lands  as  against  His  Majesty ;  that  (pars. 
10,  11,  12  and  13),  By  took  proceedings  under 
8  Geo.  IV.  c.  1.  to  obtain  compensation  for 
the  lands  in  question,  but  the  arbitrators, 
and  a  jury,  decided  that  he  was  not  entitled 
to  compensation  by  reason  of  enhancement  of 
value  of  his  other  land  and  advantages  ac- 
crued by  the  building  of  the  canal ;  that  this 
award  and  verdict  were  a  bar  to  suppliant's 
claim;  that  the  proviso  of  9  Vict.  c.  42.  was 
confined  to  S.  and  did  not  extend  to  the  lands 
in  question;  that  pars.  16,  17,  18  and  19)  by 
virtue  of  2  Vict.  c.  19,  and  a  proclamation  in 
pursuance  thereof,  all  claims  for  damages  whi(^h 
might  have  been  brought  under  8  Geo.  IV. 
c.  1,  by  owners  of  lands  taken  for  the  canal, 
including  claims  of  the  said  G.  McQ.,  By,  or 
their  respective  representatives,  were,  on  and 
after  the  1st  April.  1841.  forever  ^barred ;  that 
the  suppliants  were  barred  by  their  own 
laches ;  and  that  they  were  barred  by  the  Sta- 
tute of  Limitations.— On  a  special  case  stated 
for  the  opinion  of  the  court.  Held,  by  Rich- 
ards, C.J.,  sitting  as  a  judge  of  the  Exchequer 
(ZJourt  of  Canada:  1.  The  Statute  of  Limita- 
tions was  properly  pleadable  under  s.  7  of  the 
Petition  of  Right  Act  of  1876.— 2.  W.  McQ. 
took  the  lands  by  descent  from  his  mother, 
if  she  died  before  the  lands  were  set  out  and 
ascertained  for  the  purposes. of  the  canal.  If 
she  died  afterwards,  he  did  not.  as  they  were 
vested  in  the  Crown,  under  8  Geo.  Iv.  c.  1. 
ss.  1  &  3,  and  her  right  was  converted  into  a 
claim  for  compensation  under  the  4th  sec- 
tion.— 3.  This  right  of  compensation  or  dam- 
ages, if  asserted  under  Geo.  IV.  c.  1,  s.  4, 
would  go  to  G.  McQ.'s  personal  representa- 
tives, but  if  the  land  was  obtained  by  sur- 
render under  the  2nd  section  of  the  statute, 
then   the  heir-at-law   of   G.   McQ.   would   be 
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the  person  entitled  to  receive  the  damages 
and  execute  the  surrender. — 4.  The  deeds  of 
the  3l8t  January,  and  6th  February.  1832. 
are  void  as  against  the  Crown  so  far  as  they 
relate  to  the  acres  in  dispute,  except  so  far  as 
the  same  may  be  considered  as  a  surrender 
to  the  Crown  under  the  2nd  section  of  the 
Rideau  Canal  Act. — 5.  The  9th  paragraph  of 
the  defence  is  a  sufficient  answer  in  law  to 
the  petition. — 6.  The  defence  set  up  in  the 
10th.  11th,  12th  and  13th  paragraphs  of  the 
statement  would  be  sufficient  in  law»  suppos- 
ing the  statements  therein  to  be  true. — 7- 
The  proviso  of  9  Vict.  c.  42.  s.  29,  was  con- 
fined in  effect  to  the  lands  of  S.  only. — 8.  If 
the  claim  is  to  be  made  by  G.  McQ.'s  personal 
representatives  under  the  4th  section  of  the 
Rideau  Canal  Act  (and  any  claim  by  her 
could  only  be  under  that  section)  the  Act  re- 
ferred to  in  the  16th.  17th.  18th  and  19th 
paragraphs  of  the  defence  apply  to  this  case 
and  would  bar  all  claims  to  be  made  under 
the  Rideau  Canal  Act. — As  to  the  claims  made 
by  the  heirs  of  By,  they  have  no  claims  under 
any  of  the  statutes. — ^9.  If  the  Ordnance  Vest- 
ing Act  vested  the  110  acres  in  question  in 
the  heirs  of  By.  the  court  was  not  prepared 
to  say  that  their  claim  had  been  barred  by 
laches  on  the  statement  set  out  in  the  peti- 
tion. But  the  statute  had  not  that  enect, 
nor  had  By  or  his  legal  representatives  ever 
had  for  his  or  their  own  use  and  benefit  any 
title  to  these  110  acres.  Tylee  v.  The  Queen, 
vii..  651. 

2.  Expropriation  of  lands  —  Eminent  do- 
main— Ordnance  lands — Laying  out  and  as- 
certaining— Rights  of  the  Crown — Reversions 
under  statute — User  hy  Crown — Public  work 
— Construction  of  deed — Title  to  lands — Es- 
toppel— Trust — Fiduciary  agents — Limita  tion 
of  actions — Petition  of  Right  Act — Unlawful 
conveyance  —  Trust  estate  —  Maintenance — 
Vesting  in  Crown  for  use  of  Canada — Appeal 
failing  on  equal  division — Costs,] — Under  8 
Goo.  LV.  c.  1,  **  Rideau  Canal  Act,"  Col.  By, 
who  was  employed  to  superintend  the  work  of 
making  said  canal,  set  out  and  ascertained 
110  acres  or  thereabouts  part  of  600  acres 
or  thereabouts  theretofore  granted  to  G.  McQ. 
as  necessary  for  making  and  completing  said 
canal,  but  only  some  20  acres  were  actually 
used  for  canal  purposes.  G.  McQ.  died  intes- 
tate, leaving  A.  McQ.,  her  husband,  and  W. 
McQ..  her  eldest  son  and  heir-at-law,  her 
surviving.  After  her  death,  on  Slst  January, 
1832,  A.  McQ.  released  to  W.  McQ.  all  his 
interest  in  said  lands,  and  on  6th  February, 
1832,  W.  McQ.  conveyed  the  whole  of  the 
lands  originally  granted  to  G.  McQ.  to  By  in 
fee  for  £1,200.  The  appellant,  heir-at  law  of 
W.  McQ.,  by  petition  of  right  sought  to  re- 
cover from  the  Crown  90  acres  of  the  land 
originally  taken  by  By.  but  not  used  for  the 
purposes  of  the  canal,  or  such  portion  thereof 
as  still  remained  in  the  hands  of  the  Crown, 
and  an  indemnity  for  the  value  of  such  por- 
tions of  these  90  acres  as  had  been  sold  by 
the  Crown. — By  6  Wm.  IV.  c.  16,  persons 
Who  acquired  title  to  lands  used  for  purposes 
of  the  canal  after  the  commencement  of  the 
works,  but  who  had  purchased  before  such 
commencement,  were  enabled  to  claim  com- 
pensation.— By  the  Ordnance  Vesting  Act,  7 
Vict.  c.  2,  the  Rideau  Canal,  and  the  lands 
and  works  belonging  thereto,  were  vested  in 
the  principal  officers  of  H.  M.  Ordnance  in 
Great  Britain,  and  by  s.  29  it  was  enacted: 
"  Provided  always,  and  be  it  enacted  that  all 
lands  taken  from  private  owners  at  Bytown 
under  the  authority  of  the  Rideau  Canal  Act 


for  the  use  of  the  canal,  which  have  not  been 
used  for  that  purpose,  be  restored  to  the  party 
or  parties  from  whom  the  same  were  taken.  ' 
—By  9  Vict.  c.  42.  an  Act  of  7th   Vict.   c. 
11,  was  explained,  and  it  was  recited  that  the 
foregoing  proviso  had  given  rise  to  doubts  as 
to  its  true  construction,  and'  it  was  enacted 
that  the  proviso  should  be  construed  to  apply 
to  all  the  land  at  Bytown  set  out  and  ascer- 
tained and  taken  from  Nicholas  Sparks,  under 
8  Geo.  IV.  c.  1,  except  certain  portions  actu- 
ally  used   for  the  canal,   and   provision    was 
made  for  payment  of  compensation  to  Sparks 
for  the  land  retained  for  canal  purposes,  and 
for   re-vesting   in   him   and   his   grantees    the 
portions  of  lands  taken,  but  not  required  for 
such  purposes. — By  19  and  20  Vict.  c.  45,  the 
Ordnance   properties  became   vested    in     Her 
Majesty  for  the  uses  of  the  late  Province  of 
Canada,   and  by  the  B.  N.   A.  Act    (18G7», 
they  became  vested  in  Her   Majesty  for   the 
use  of  the  Dominion  of  Canada. — The  appel- 
lant,   the    heir-at-law    of    William    McQueen, 
by  her  petition  of  right  sought  to  recover  from 
the   Crown   90   acres  of    the   land   originally 
taken  by  Colonel  By,  but  not  used  for  the  pur- 
poses of  the  canal,  or  such  portion  thereof  as 
still  remained  in  the  hands  of  the  Crown  and 
an  indemnity  for  the  value  of  such  portions 
of  these  90   acres  as   had   been  sold   by   the 
Crown. — ^The  case  was  heard  in  the  first  in- 
stance by  G Wynne,  J.,  in  the  Court  of  Exche- 
quer,  who   held:    1.  Under  the  statute  of  S 
Geo.   IV.,   the   original   owner  and  his   heirs 
did   not   become  divested   of  their   estate   in 
the  land   until    the  expiration  of   the  period 
given    by    the   Act   for   the  officer   in  charge 
to  enter  into  a  voluntary  agreement  with  such 
owner.      Nor    was    there    any   conversion    of 
realty    into    personalty    effected    by    the    Act 
until  after  the  expiration  of  said  period.     By 
the  deed  by  W.  McQ.  of  6th  February,  1832. 
all  his  estate  in  the  110  acres  as  well  as  in 
the  residue  of  the  600  acres,  passed  and  be- 
came extinguished,  such  deed  operating  as  a 
contract  or  agreement  made  with  Col.  By  as 
agent  of  His   Majesty  within  the  provisions 
of  the  Act,  and  so  vesting  the  110  acres  ab- 
solutely  in   His   late  Majesty,   his  heirs   and 
successors. — 2.  Such    deed    was    not    avoided 
by  the  statute.  32  Hy.  VIII.  c.  9,  Col.  By  being 
in    possession   as   the  servant  and  on   behalf 
of  His  Majesty  and  taking  the  deed  from  W. 
McQ.,    while   out   of   possession,    the   statute 
having  been   passed   to   make  void  all   deeds 
executed  to  the  prejudice  of  persons  in  posr 
session,    under    the   circumstances    stated    in 
the  Act. — 3.  There  was  no   reversion  or  re- 
vesting of  any  portion  of  the  land  taken  by 
reason   of   its  ceasing   to   be   used   for   canal 
purposes.    When  land  required  for  a  particu- 
lar purpose  is  ascertained  and  determined  by 
the  persons  provided  by  the  Legislature  for 
that  purpose,   and   the  estate  of  the  former 
owner  of  the  land  has  been  by  like  authority 
divested  out  of  him  and  vested  in  the  Crown, 
or  in  some  person  or  body  authorized  by  the 
Legislature    to   hold    the   expropriated    lands 
for  the  public  purpose,  if  the  estate  of  which 
the   former  owner  is  so  divested  be  the  fee 
simple,    there    is   no   reversion    nor   anything 
in  the  nature  of  a  reversionary  right  left  in 
him  by  virtue  of  which  he  can  at  any  sub- 
sequent   time    claim    upon    any    principle    of 
the  common  law  to  have  any  portion  of  the 
land  of  which  he  was  so  divested  to  be  revested 
in   him  by  reason  of  its  ceasing  to  be   used 
for  the  purpose  for  which  it  waa  expropriated. 
— 4.  Assuming  that  G.  McQ.  had  by  operation 
of  the  Act  become  divested  of  her  estate  in 
the  land  in  her  .lifetime,  and  that  her  right  had 
become  converted  into  one  merely  of  a  right 
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to  compensation  which,  upon  her  death,  passed 
as  personally,  the  non-payment  of  any  demand 
which  her  personal  representative  might  have 
had  could  not  be  made  the  basis  or  support 
of  a  demand  at  the  suit  of  the  heir-at-law  of 
W.  McQ.  to  have  re-vested  in  him  any  por- 
tion of  the  l^nds  described  in  the  deed  of  6th 
February,  1832.  after  the  execution  of  that 
deed  by  him,  whether  effectual  or  not  for 
passing  the  estate,  which  it  professed  to  pass. 
— 5.  The  proviso  in  7  Vict.  c.  11,  s.  29,  as 
explained  by  9th  Vict,  c,  42.  was  limited 
in  its  application  to  the  lands  which  were 
originally  the  property  of  Sparks,  and  not 
conveyed  or  surrendered  by  voluntary  grant 
executed  by  him,  and  for  which  no  compensa- 
tion or  consideration  had  been  given  to  him. — 
(>.  Her  Majesty  could  not  be  placed  in  the 
position  of  trustee  of  the  lands  in  question 
unless  by  the  express  provisions  of  an  Act 
of  Parliament  to  which  she  would  be  a  con- 
senting party.  (1(5  Can.  S.  C.  R.  1;  1  Ex. 
C.  R.  36(jK — On  appeal  to  the  Supreme 
Court  it  was  Held,— Per  Ritchie,  C.J.,:  By 
the  deed  of  Gth  February,  1832.  the  title  to 
the  lauds  passed  out  of  W.  McQ. :  but  as- 
suming it  did  not,  he  was  estopped  by  his 
own  act  and  could  not  have  disputed  the  valid- 
ity and  general  effect  of  his  own  deed,  nor 
could  the  suppliant  who  claims  under  him. — 
2.  Per  Ritchie.  CJ..  Strong  and  Gwynne,  J  J. 
The  suppliant  is  debarred  from  recovering  by 
the  Statute  of  Ijimitations,  which  the  Crown 
has  a  right  to  set  up  in  defence  under  the  7th 
section  of  the  Petition  of  Right  Act  of  1876. 
— 3.  Per  Strong.  J.  Independently  of  this 
section,  the  Crown,  having  acquired  the  lands 
from  persons  in  favour  of  whom  the  statute 
had  begun  to  run  before  the  possession  was 
transferred  to  the  Crown,  the  body  incor- 
porated under  the  title  of  "  The  Principal 
Officers  of  Ordnance.*'  would  be  entitled  to 
the  benefit  of  the  statute. — 4.  Per  Strong,  J. 
The  Act  9  Vict.  c.  42.  had  not  the  effect  of 
restricting  the  operation  of  the  re-vesting 
clause  of  7  Vict.  c.  11,  to  the  lands  of  Nicholas 
Sparks,  and  was  passed  to  clear  up  doubts  as 
to  the  case  of  Nicholas  Sparks,  and  not  to  de- 
prive other  parties  originally  coming  within 
7  Vict.  c.  11.  8.  29.  of  the  benefit  of  that 
enactment. — 5.  Per  Strong,  J.  A  petition  of 
right  is  an  appropriate  remedy  for  the  asser- 
tion by  the  suppliant  of  any  title  to  relief 
under  s.  29.  \\Tiere.it  is  within  the  power 
of  a  party  having  a  claim  against  the  Crown 
of  such  a  nature  as  the  present  to  resort  to  a 
petition  of  right,  a  mandamus  will  not  lie, 
and  a  mandamus  will  never  under  any  circum- 
stances be  granted  where  direct  relief  is  sought 
against  the  Crown. — 0.  Per  Strong.  J. :  By 
the  express  terms  of  the  3rd  section  of  8 
Geo.  IV.  c.  1.  the  title  to  lands  taken  for  the 
purposes  of  the  canal  vested  absolutely  in  the 
Crown  so  soon  as  the  same  were,  pursuant  to 
the  Act,  set  out  and  ascertained  as  necessary 
for  the  purposes  of  the  canal,  and  all  that 
G.  McQ.  could  have  been  entitled  to  at  her 
death  was  the  compensation  provided  by  the 
Act  to  be  ascertained  in  the  manner  therein 
prescribed,  and  this  right  to  receive  and  re- 
cover the  money  at  which  this  compensation 
should  be  assessed  vested,  on  her  death,  in 
her  personal  representative  as  forming  part 
of  her  personal  estate.  Therefore,  as  regards 
the  110  acres  nothing  passed  by  the  deed  of 
6th  February,  1832.  And,  up  to  the  passing 
of  7  Vict.  c.  11,  no  compensation  had  ever 
been  paid  by  the  Crown,  nor  was  there  any 
decision  as  to  compensation  binding  on  the 
representative  of  G.  McQ. — 7.  Per  Strong, 
J.  The  proviso  in  s.  29  of  7  Vict.  c.  11,  ap- 
plied to  the  90  acres  not  used  for  the  purposes 


of  the  canal,  and  had  the  effect  of  re-vesting 
the  original  estate  in  W.  McQ.,  as  the  heir- 
at-law  of  his  mother,  subject  to  the  effect 
upon  his  title  of  the  deed  of  6th  February, 
1832.  But,  if  it  had  the  effect  of  re-vesting 
the  land  in  the  personal  representative,  the 
suppliant  is  not  such  personal  representative 
and  would  therefore  fail. — 8.  Per  Strong,  J. 
This  deed  did  not  work  any  legal  estoppel  in 
favour  of  By  which  would  be  fed  by  the  stat- 
ute vesting  the  legal  estate  in  W.  McQ.,  the 
covenants  for  title  by  themselves  not  creating 
any  estoppel.  But  if  a  vendor,  having  no 
title  to  an  estate,  undertakes  to  sell  and  con- 
vey it  for  valuable  consideration,  his  deed, 
though  having  no  present  operation  either  at 
law  or  in  equity,  will  bind  any  interest  which 
the  vendor  may  afterwards  acquire,  even 
by  purchase  for  value  in  the  same  property, 
and  in  respect  of  such  after  acquired  interest 
he  will  be  considered  by  a  court  of  equity  to 
be  a  trustee  for  the  original  purchaser,  and 
he,  or  his  heir-at-law,  will  be  compelled  to 
convey  to  such  purchaser  accordingly.  In 
other  words,  the  interest  so  subsequently  ac- 
quired will  be  considered  as  **  feeding "  the 
claim  of  the  purchaser  arising  under  the  ori- 
ginal contract  of  sale,  and  the  vendor  will 
not  be  entitled  to  retain  it  for  his  own  use. 
Therefore,  if  the  suppliant  were  granted  the 
relief  asked,  the  land  and  money  recovered 
by  her  would  in  equity  belong  to  the  heirs 
of  By. — Although  nothing  passed  under  the 
deed  of  the  Gth  February,  1832,  yet  the  sup- 
pliant could  not  withhold  from  the  heirs  or 
representative  of  By  anything  she  might  re- 
cover .from  the  Crown  under  7  Vict.  c.  11, 
8.  29,  but  the  heirs  or  representatives  of  By 
would  in  turn  become  constructive  trustees 
for  the  Crown  of  what  they  might  so  recover 
by,  force  of  the  rule  of  equity  forbidding  pur- 
chases by  fiduciary  agents  for  their  own  bene- 
fit—9.  Per  Strong,  J.  The  deed  6th  Febru- 
ary, 1832,  being  in  equity  constructively  a 
contract  by  W.  McQ.  to  sell  and  convey  any 
interest  in  the  land  which  he  or  his  heirs 
might  afterwards  acquire,  there  is  nothing  in 
the  statute  32  Hy.  VIII.  c.  9,  or  in  the  rules 
of  the  common  law  avoiding  contracts  savor- 
ing of  maintenance,  conflicting  with  this  use 
of  the  deed. — 10.  Per  Fournier  and  Henry, 
JJ.  The  mere  setting  out  and  ascertaining 
the  lands  was  not  sufficient  to  vest  the  lands 
in  His  Majesty,  and  G.  McQ.  having  died 
without  having  made  any  contract  with  By, 
the  property  went  to  W.  McQ.  her  heir-at- 
law. — 11.  Per  Fournier,  Henry,  and  Tascher- 
eau,  JJ.  The  deed  of  Gth  February,  1832, 
made  before  the  passing  of  7  Vict.  c.  11, 
8.  29,  and  five  years  after  the  Crown  had 
been  in  possession  of  the  property  in  question, 
conveyed  no  interest  in  such  property  either 
to  By  personally  or  as  trustee  for  the  Crown, 
and  the  title  therefore  remained  in  the  heirs 
of  G.  McQ.  The  proviso  in  7  Vict.  c.  11, 
s.  29;  was  not  limited  by  9  Vict.  c.  42,  to  the 
lands  of  Nicholas  Sparks,  and  the  appellant 
is  entitled  to  invoke  the  benefit  of  it.  The 
90  acres  now  used  for  the  purposes  of  the 
canal  did  not  by  19  Vict.  c.  54,  become  vested 
in  Her  Majesty,  nor  were  they  transferred  by 
the  B.  N.  A.  Act,  18G7.  to  the  exclusive  con- 
trol of  the  Dominion  I^arliament.  The  words 
**  adjuncts  of  the  canal,"  in  the  first  schedule 
of  the  B.  N.  A.  Act,  could  not  apply  to  those 
things  necessarily  required  and  used  for  the 
working  of  the  canal.  The  Crown  was  not 
entitled  to  set  up  the  Statute  of  Limitations 
as  a  defence  by  virtue  of  section  7  of  the 
Petition  of  Right  Act  1876,  that  section  not 
having  any  retroactive  effect. — ^There  could 
be  no  estoppel  as  against  W.  McQ.  by  virtue 
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of  the  deed  of  6th  February,  1832,  in  the 
face  of  the  proviso  in  7  Vict.  c.  11.  McQueen 
V.  The  Queen,  xvi.,  1. 

[Note. — ^The  court  being  equally  divided  in 
opinion  the  appeal  was  dismissed  without 
costs.  Leave  to  appeal  was  refused  by  the 
Privy  Council.] 


RIFLE  RANGES. 

1.  Oovemment  rifle  ranges  —  MUitia  class 
firing— 50  d  51  Vict  c,  16,  s.  16  c.  (D.)— B. 
8.  C.  c.  41,  ss.  10,  59.]— A  rifle  range  under 
the  control  of  the  Department  of  Militia  and 
Defence  is  not  a  "public  work"  within  the 
meaning  of  s.  16c  of  the  Exchequer  Court  Act. 
Judgment  appealed  from  (6  Ex.  C.  R.  425) 
affirmed.     Larose  v.  The  King,  xxxi.,  206. 

2.  Expropriation  of  lands — Adjacent  lands 
injuriously  affected  —  Damages  for  use  of 
rifle  range  —  Mode  of  assessment — Valuation 
roll — Present  uses  —  Prospective  value — Evi- 
dence.] —  The  judgments  appealed  from  (see 
8  Ex.  C.  R.  1G3)  decided,  in  effect,  that  as 
the  lands  taken  for  use  as  part  of  a  rifle  range, 
at  the  time  of  expropriation,  had  a  prospective 
value  for  residential  and  other  uses  beyond 
that  which  then  attached  to  them  as  lands  in 
use  for  agricultural  and  other  similar  pur- 
poses, such  prospective  values  should  be  taken 
into  consideration  in  assessing  what  would  be 
sufficient  and  just  compeiisation  to  be  paid  up- 
on the  expropriation  of  the  lands  for  such 
public  uses  as  would,  in  various  ways,  affect 
the  lands  injuriously  and  diminish  the  pro- 
spective values. — In  making  the  assessment  of 
such  compensation,  the  court  below  consulted 
the  municipal  assessment  rolls,  not  as  a  deter- 
mining consideration,  but  as  affording  some 
assistance  at  arriving  at  a  fair  valuation  of 
the  lands  expropriated.  The  Supreme  Court 
of  Canada  affirmed  the  judgment  appealed 
from.  The  Tumhull  Real  Estate  Co.  v.  The 
King;  Corkery  et  al.  v.  The  King:  DeBury 
et  al,  V.  The  King,  6th  October,  1903 ;  xxxiii.» 
677. 


RIGHT  OF  WAY. 

See  Easement  —  Railways  —  Ripabian 
Rights  —  Servitude  —  Title  to  Land 
— Tramway — U  ser. 


RIOT. 


Anticipated  disturbance — Aid  to  civil  power 
— Form  of  requisition — Payment  of  troops — 
Suit  by  administrator.] — The  Act,  31  Vict.  c. 
40,  s.  27  (D.),  as  amended  by  36  Vict,  c  46 
and  42  Vict.  c.  35,  requires  that  a  requisition 
calling  out  the  militia  in  aid  of  the  civil  pow- 
er to  assist  in  suppressing  a  riot,  shall  be  signed 
by  three  magistrates,  of  whom  the  warden  or 
other  head  officer  of  the  municipality  shall  be 
one ;  and  that  it  shall  express  on  its  face  "the 
actual  occurrence  of  a  riot,  disturbance  or 
emergency,  or  the  anticipation  thereof,  requir- 
ing such  service." — Held,  that  a  requisition  in 
the  following  form  is  sufficient: — "  Charles 
W.  Hill,  Esq.,  Captain  No.  5  Company.  Cape 
Breton  Militia :  Sir, — We,  in  compliance  with 
c.  40.  s.  27,  Dominion  Acts  of  1873,  it  having 
been  represented  to  us  that  a  disturbance  hav- 
ing occurred  and  is  still  anticipated  at  Lin- 


gan  beyond  the  power  of  the  civil  power  to 
suppress.  You  are  therefore  hereby  ordered  to 
proceed  with  your  militia  company  im- 
mediately to  Lingan,  with  their  arms  and 
ammunition,  to  aid  the  civil  power  in 
protecting  life  and  property  ,and  restor- 
ing peace  and  order,  and  to  'remain  un- 
til further  instructed.  A.  J.  McDonald,  War- 
den ;  R.  McDonald,  J.P. :  J.  McNarish,  J.P. ; 
Angus  McNeil,  J.P." — ^The  statute  also  pro- 
vides that  the  municipality  shall  pay  all  ex- 
penses of  the  service  of  the  militia  when  so 
called  out,  and  in  case  of  refusal  that  an  ac- 
tion may  be  brought  by  the  officer  command- 
ing the  corps,  in  his  own  name,  to  recover  the 
amount  of  such  expenses.  Held,  Strong.  J., 
dissenting,  that  where  the  commanding  of- 
ficer died  pending  such  action  the  proceedings 
could  be  continued  by  his  personal  representa- 
tive. Judgment  appealed  from  (19  I^.  S.  Rep. 
260)  reversed.  Crewe-Read  v.  County  of  Cape 
Breton,  xiv.,  8. 


RIPARIAN  RIGHTS. 

1.  Navigable  river  —  Access  —  Riparian 
owner — Railway  —  Obstruction  —  Damages — 
Remedy  by  action — 43  &  4S  Vict,  c.  43,  s.  7, 
s,-s8.  3  d  5  (Que.)] — ^A  riparian  owner  <mi.  a 
navigable  river  is  entitled  to  damages  against 
a  railway  company,  although  no  land  is  taken 
from  him,  for  obstruction  and  interruption  of 
access  between  his  property  and  the  navigable 
waters  of  the  river,  viz.,  for  the  injury  and 
diminution  in  value  thereby  occasioned  to  his 
property. — Judgment  appealed  from  (24  L.  C. 
Jur.  183)  reversed,  Taschereau,  J.,  dissenting. 
— ^That  the  railway  company,  in  the  present 
case,  not  having  complied  with  the  provisions 
of  43  &  44  Vict.  (Que.)  c.  43,  s.  7,  s.-8s.  3  & 
5,  the  owner  has  a  remedy  by  action.  Pion  v. 
North  Shore  Ry.  Co.,  xiv.,  677. 

[Affirmed  by  the  Privy  Council,  14  App. 
Cas.  612.  See  Bigaouette  v.  North  Shore  Ry. 
Co.  (17  Can.  S.  C.  R.  363)  under  Ezfbopbia- 
TioN  OF  Lands,  21.] 

2.  Flooding  lands — Possession  —  Construc- 
tion of  dam—Servitude--Arts.  503,  549,  2193 
C.  C. — C.  S.  L.  O.  c.  51 — Improvement  of 
watercourses.]  —  Wher^  a  proprietor,  for  the 
purpose  of  improving  the  value  of  a  water 
power,  has  built  a  dam  over  a  watercourse 
running  through  his  property  and  has  not  con- 
structed any  mill  or  manufactory  in  connection 
with  the  dam,  he  cannot,  in  an  action  of  dam- 
ages brought  by  a  riparian  proprietor  whose 
land  has  been  overflowed  by  reason  of  the  con- 
struction of  the  dam,  justify,  under  the  provi- 
sions of  C.  S.  L.  C.  c.  51.  Nor  can  he  acquire 
by  prescription  a  right  to  maintain  the  dam 
in  question;  nor  claim  title  by  possession  to 
the  land  overflowed  without  proving  the  re- 
quirements of  art.  2193,  C.  C.  Jones  v.  Fisher, 
xvii.,  515. 

See  Rivers  and  Streaks,  6. 

3/  Description  in  grant — Foreshores  of  navi- 
gable waters.] — ^A  grant  of  land  bounded  by 
navigable  waters  does  not  extend  ad  medium 
filum  as  in  the  case  of  non-navigable  streams. 
Benthel  v.  Scotten,  xxiv.,  367. 

Compare  Nos.  4  and  6  infra. 

4.  Canadian  waters  —  Property  in  beds — 
Public  harbours  —  Erections  in  navigable 
water — Interference  with  navigation  —  Right 
of  fishing — Power  to  grant  riparian  proprie- 
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tors — Great  lakes  and  navigable  rtvers — Ope- 
ration of  Magna  Charta  —  Provincial  legisla- 
tionr-R.  8.  O.  (1887)  c.  2J,,  s.  47—^5  Vict.  c. 
10,  98.  5  to  IS,  19  and  21  (O.)— B.  8.  Q.  arts. 
1S75  to  1378.]  —  Riparian  proprietors  before 
confederation  had  an  exclusive  right  of  fishing, 
in  non-navigable,  and  in  navigable  non-tidal, 
lakes,  rivers,  streams  and  waters,  the  beds  of 
which  had  been  granted  to  them  by  the  Crown. 
Robertson  v.  The  Queen  (6  Can.  S.  C.  R.  52) 
followed. — The  rule  that  riparian  proprietors 
own  ad  medium  fUum  aquw  does  not  apply  to 
the  great  lakes  or  navigable  rivers. —  Per 
Gwynne.  J.  The  Revised  Statutes  of  Ontario, 
c.  24,  s.  47,  is  ultra  vires  so  far  as  it  assumes 
to  authorize  the  sale  of  land  covered  with 
water  within  public  harbours.  The  margins  of 
navigable  rivers  and  lakes  may  be  sold  if  there 
is  an  understanding  with  the  Dominion  Gov- 
ernment for  protection  against  interference 
with  navigation. — The  Act  of  1892  and  R. 
S.  Q.  arts.  1375  to  1378  are  valid  if  passed  in 
aid  of  a  Dominion  Act  for  protection  of  fish- 
eries. In  re  Jurisdiction  over  Provincial 
Fisheries^  xxvi.,  444. 

See  No.  3,  ante,  and  No.  5,  infra.     Sec,  also 
[1898]   A.  C.  700. 

5.  Railways — Location  of  permanent  way — 
Fencing  —  Laying  out  of  boundaries  —  Con- 
struction of  deed  —  Enioppel  by  conduct  — 
Words  of  limitation  —  Registry  laws — Notice 
of  prior  title — Possession  —  A  cquisiiii'>r  pre- 
scription —  Tenant  by  suffrance  —  Arts.  569, 
U72,  im.  159S,  219S,  2196.  22Jf2,  2251  C.  C. 
—Art.  77  G.  P.  Q.—H  &  15  Vict.  c.  5t—25 
Vict.  c.  61,  s.  15 — Findings  of  fact — Assess- 
ment of  damages  —  Emphyteutic  lease-^Do- 
m^ine  direct  —  Domnine  utile — Alienation — 
Bight  of  action — Adding  parties.'\ — A  railway 
company  purchased  land  from  P..  bounded  by 
a  non-navigable  river,  as  **  selected  and  laid 
out  *'  for  their  permanent  way.  Stakes  were 
planted  to  shew  the  side  lines,  but  the  railway 
fencing  was  placed  inside  the  stakes  above  the 
water-line,  although  the  company  could  not 
have  the  quantity  of  land  conveyed  unless  they 
took  possession  to  the  edge  of  the  river.  P. 
remained  in  possession  of  the  strip  of  land 
between  the  fence  and  the  water's  edge  and 
the  bed  of  the  stream  ad  medium  filum  and, 
after  the  registration  of  the  deed  to  the  com- 
pany, sold  the  rest  of  his  property  including 
water  rights,  mills  and  dams  constructed  in 
the  stream  to  the  defendant's  auteur,  describ- 
ing the  property  sold  as  "  including  that  ^art 
of  the  river  which  is  not  included  in  the  right 
of  way,  &c."  The  plaintiffs  never  operated 
their  line  of  railway  but,  immediately  on  its 
completion,  under  powers  conferred  by  their 
charter,  and  the  Railway  Act,  14  &  15  Vict. 
c.  51,  leased  it  for  999  years  to  another  com- 
pany and  the  railway  has  been  ever  since 
operated  by  other  companies  under  the  lease. 
The  plaintiffs*  action  pititoire.  including  a 
claim  for  damages,  was  met  by  pleas :  ( 1 )  That 
the  lease  waq  an  alienation  of  all  plaintiffs' 
interest  in  the  lands  occupied  by  the  railway 
and  left  them  without  any  right  of  action: 
(2)  that  the  right  of  way  sold  never  extended 
beyond  the  fencing,  such  being  the  interpreta- 
tion placed  upon  the  conveyance  by  permitting 
P.  to  retain  possession  of  the  strip  of  land  in 
question  and  the  river  ad  medium  filum;  (3) 
that  by  ten  years'  possession  as  owner  in  good 
faith  under  translatory  title  the  defendant  had 
acquired  ownership  by  the  prescription  of  ten 
years  and  (4)  that,  by  thirty  years*  adverse 
posBe3sion  without  title,  the  defendant  and  his 
auteurs  had  acquired  a   title  to  the  strip  of 


land  and  riparian  rights  in  question.  On  ap- 
peal the  Supreme  Court  Held :  1.  That  the  de- 
scription in  the  deed  to  the  railway  company 
included,  ea?  jure  natures,  the  river  ad  medium 
filum  aqucB  as  an  incident  of  the  grant  and 
that  their  title  could  not  be  defeated  by  subse- 
quent conveyance  through  their  vendor  and 
warrantor,  notwithstanding  that  they  may  not 
have  taken  physical  possession  of  all  the  lands 
described  in  the  prior  conveyance.  2.  That 
the  possession  of  the  strip  of  land  and  the 
waters  and  bed  of  the  river  ad  medium 
filum  by  the  vendor  and  his  assigns,  after  the 
conveyance  to  the  company,  was  not  the  pos- 
session animo  domini  required  for  the  acquisi- 
tive prescription  of  ten  years  under  art.  2251 
C.  C,  but  merely  an  occrupation  as  tenant  by 
duff  ranee  upon  which  no  such  prescription 
could  be  based.  3.  That  the  failure  of  the 
vendor  to  deliver  the  full  quantity  of  land  sold 
and  the  company's  abstention  from  troubling 
him  in  his  possession  of  the  same  could  not  be 
construed  as  conduct  placing  a  cfonstruction 
upon  the  deed  different  from  its  clear  and  un- 
ambiguous terms  or  as  limiting  the  area  of  the 
lands  conveyed.  4.  That  the  terms  of  the  de- 
scription in  the  subsequent  conveyance  by  P. 
to  the  defendant's  auteur  were  a  limitation 
equivalent  to  an  express  reservation  of  that 
part  of  the  property  which  had  been  previously 
conveyed  to  the  company  and  prevented  the 
defendant  acquiring  title  by  ten  years'  pre- 
scription, and  further,  that  he  was  charged 
with  notice  of  the  prior  conveyance  through 
the  registration  of  the  deed  to  the  company. 
5.  That  the  acquisitive  prescription  of  thirty 
years  under  art.  2242  C.  C,  could  not  run  in 
favour  of  the  original  vendor  who  had  war- 
ranted title  to  the  lands  conveyed  to  the  com- 
pany because,  after  his  sale  to  them,  he  could 
not  possess  any  part  of  the  property  which  he 
had  failed  to  deliver  animo  domini  nor  in  good 
faith. — ^The  judgment  appealed  from  was  re- 
versed on  the  questions  of  law  as  summarized, 
Davies,  J.,  dubitante.  but  the  findings,  on  con- 
flictory  testimony  in  respect  of  damages,  made 
by  the  trial  judge  were  not  disturbed  on  the 
appeal.— -On  the  question  raised  as  to  the  right 
of  action  to  recover  the  lands  and  for  damages 
caused  by  the  permanent  way,  it  was  Held. 
affirming  the  judgment  appealed  from,  that  the 
lease  to  the  companies  which  held  and  operated 
the  railway  amounted  to  an  emphyteutic  lease 
assigning  the  domaine  utile  and  all  the  plain- 
tiffs' rights  in  respect  of  the  railway,  reserving, 
I  however,  the  domaine  direct,  and,  consequent- 
■  ly  the  plaintiffs  had  the  right  of  action  an 
petitoire  as  owners  of  the  legal  estate,  although 
the  right  of  action  for  the  damages,  if  any, 
sustained  would  belong  to  the  lessees. — Semble, 
that,  if  necessary,  the  lessees  might  have  been 
allowed  to  be  added  as  parties,  plaintiffs  in 
the  action,  in  order  to  recover  any  damages 
which  might  have  been  sustained,  if  there  had 
been  any  satisfactory  prqof  that  damages  had 
been  caused  through  the  fault  of  the  defend- 
ant. Massawippi  Valley  Ry.  Co.  v.  Reed, 
xxxiii.,  457. 

Compare  Nos.  3  and  4,  ante. 

0.  Regulation  of  fisheries  —  SI  Vict.  c.  60 
(D.)  —  Licenses  —  Ungranted  lands  in  New 
Brunswick — Navigable  streams. 

See  Fisheries,  2,  3,  5. 

7.  Access  to  navigable  stream — Obstruction 
by  railway  —  Damages  —  Expropriation  of 
beach. 

See  Expropriation  of  Lands,  21. 
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8.  B,  C.  Land  Ordinance,  1865—Ewcluiive 
iue  of  stream  —  Unoccupied  water — ApplUxt- 
tion  for  grant — Notice, 

See  Watebcoubses,  1. 

9.  BuUding  dams  —  Penning  hack  waters — 
Improvement  of  watercourses — Art,  5535  R,  8, 
Q. — Arbitration  —  Condition  precedent — As- 
sessment of  damages. 

See  Rivers  and  Streams,  6. 

10.  Negligence — Vis  major — Driving  timher 
— Servitude — Watercourses — Floatable  rivers 
— Statutory  duty — oS  Vict,  c.  37  (Que,) 

See  RivEBS  and  Streams,  7. 

And  see  Title  to  Land. 


RIVERS  AMD  STREAMS. 

1.  River  improvements  —  Public  waterways 
—R.  S.  O.  (J877)  c.  115,  s.  1—Non^floatable 
streams — Private  property  —  Driving  logs.] — 
By  decree  in  chancery,  the  respondents  were 
restrained  from  driving  logs  through,  or  other- 
wise interfering  with  a  stream,  where  it  passed 
through  the  lands  of  the  appellant,  and  whicfh 
portion  was  artificially  improved  by  him  so 
as  to  float  sawlogs,  but  was  found  by  the 
judge  at  the  trial  not  to  have  been  navigable 
or  floatable  for  sawlogs  or  other  timber,  rafts 
and  crafts,  when  in  a  state  of  nature.  The 
Court  of  Appeal  reversed  this  decree,  on  the 
ground  that  C.  S.  V.  C.  c.  48.  s.  15,  re-enacted 
by  It  S.  O.  (1877)  c.  115,  s.  1,  made  all 
streams,  whether  naturally  or  artificially  float- 
able, public  waterways.  Held,  reversing  the 
Court  of  Appeal  for  Ontario  and  restoring  the 
decree,  that  the  trial  judge,  having  determined 
upon  the  evidence  that  the  stream  at  the  locus 
in  quo,  when  in  a  state  of  nature,  was  not 
floatable  without  the  aid  of  artificial  improve- 
ments, and  such  finding  being  supported  by  the 
evidence,  the  appellant  had.  at  common  law, 
the  exclusive  right  to  use  his  property  as  he 
pleased,  and  to  prevent  respondent  from  using, 
as  a  highway,  the  stream  in  question  where 
it  flowed  through  appellant's  private  property. 
I/cld.  also  (ai)proving  of  Boal  v.  Dickson,  13 
r.  C.  C.  P.  3;^7).  that  the  statute  (C.  S.  U. 
C.  c.  48,  s.  15),  re-enacted  by  the  K.  S.  O. 
1877  c.  115.  s.  1,  which  enacts  that  it  shall 
be  lawful  for  all  persons  to  float  sawlogs  and 
other  timber,  rafts  and  crafts  down  all  streams 
in  I'pper  Canada,  during  the  spring,  summer 
and  autumn  freshets,  &c.,  extends  only  to  such 
streams  as  would,  in  their  natural  state,  with- 
out improvements,  during  freshets,  permit  saw- 
logs, timber,  &c.,to  be  floated  down  them,  and 
that  the  portions  of  the  stream  in  question, 
where  it  passes  through  the  appellant's  land, 
were  not  within  the  said  statute.  McLaren 
V.  Caldtccll,  viii..  435. 

fThe  Privy  Council  reversed  this  decision 
and  restored  the  judgment  of  the  Court  of  Ap 
peal,  9  App.  Cases  392.  J 

2.  Impeding  navigation — Obstructions — Re- 
pairing bridge  —  Powers  of  company — Negli- 
gence—J/^i  Vict,  c.  at  {D.)—J,J,  Vict.  c.  51 
(/>.)] — The  plaintiff  alleged  that  he  was  law- 
fully floating  a  raft  of  oak  logs  down  the  Red 
River,  which  is  navigable ;  and  defendants  un- 
lawfully placed  piles  and  obstructions  in  the 
bed  of  the  river  so  that  the  raft  struck  the 
obstructions,  and  the  logs  were  carried  away, 
destroyed   and  sunk. — The  defendants  denied 


that  they  placed  said  piles  and  obstructions 
in  the  bed  of  the  river ;  alleged  that  the  raft 
was  not  the  plaintiff's,  and  also  that  they 
were  a  body  corporate,  emi)owered  by  Acts  of 
Parliament  (43  Vict.  c.  01,  and  44  VicL  c 
51),  to  maintain  a  bridge  across  the  Red 
River;  that  in  pursuance  of  said  Acts  they 
erected  a  bridge,  and  it  became  necessary,  for 
the  purpose  of  maintaining  the  bridge,  to 
place  the  piles  in  the  bed  of  said  river,  at  and 
under  the  bridge;  that  they  lawfully  placed 
them  there  for  that  purpose,  and  not  other- 
wise ;  that  they  used  the  utmost  care  and  dili- 
gence not  to  interfere  with  free  navigation ; 
that  the  piles  and  obstructions  did  not  inter- 
fere with  free  navigation,  and  that  the  dam- 
ages complained  of  happened  through  the  ap- 
pellant's own  negligence.  The  bridge  having 
been  injured  by  ice  in  the  spring  of  1882,  it 
became  necessary  to  repair  it.  The  piles  com- 
plained of  were  plaoed  in  the  space  where  the 
plaintiff's  raft  struck,  for  the  purpose  of  be* 
ing  used  in  the  repairing  of  the  bridge  and  re- 
building the  permanent  structure  after  its  in- 
jury.— The  bridge  was  constructed  with  a 
swing  or  draw,  and  two  spaces  of  between 
eighty  and  ninety  feet  were  left,  one  upon 
each  side  of  the  swing  pier,  as  required  by  the 
Acts  of  incorporation.  These  spaces  were 
open  at  the  time  of  the  injury  complained  of, 
no  piles  having  ever  been  placed  in  them. — ^A 
verdict  found  for  plaintiff  was  set  aside  and  a 
nonsuit  ordered  to  be  entered.  Held,  affirm- 
ing the  Court  of  Queen's  Bench  for  Manitoba, 
that  the  defendants  had  not  exceeded,  nor  been 
guilty  of  negligence,  in  carrying  out  the  powers 
conferred  upon  them  by  their  charter,  and 
were  therefore  not  liable.  Rolston  v.  Red 
River  Bridge  Co.,  12th  May,  1885 ;  Cass.  Dig. 
(2  ed.)  564. 

3.  Company — Forfeiture  of  charter — Estop- 
pel— Compliance  with  statute  —  Action — Res 
judicata.] — In  an  action  against  the  Pickerel 
I  River  Improvement  Co.  for  re-payment  of  tolls 
i  alleged  to  have  been  unlawfully  collected,  it 
was  alleged  that  the  dams,  slides,  &c.,  for  which 
tolls  were  claimed  were  not  placed  on  the  pro- 
I  perties  mentioned  in  the  letters  patent  for  the 
j  company ;  that  the  company  did  not  com- 
I  ply  with  the  statutory  requirements  that  their 
I  works  should  be  completed  within  .  two 
'  j*ears  from  the  date  of  incorporation, 
whereby  the  corporate  powers  were  for- 
feited; that  false  returns  were  made  to 
the  Commissioner  of  Crown  Lands  upon 
which  the  schedule  of  tolls  was  fixed ;  that  the 
company  by  its  works  and  improvements  ob- 
structed navigable  waters,  Contrary  to  the  pro- 
visions of  the  Timber  Slide  Company's  Act, 
and  could  not  exact  tolls  in  respect  of  such 
works.  By  a  consent  judgment  in  a  former 
action  between  the  same  parties  it  had  been 
agreed  that  a  valuator  should  be  appoint- 
ed by  the  Commissioner  of  Crown  Lands 
whose  report  was  to  b^  accepted  in  place  of 
that  provided  for  by  the  Timber  Slide  Com- 
pany's Act.  and  to  be  acted  upon  by  the  com- 
missioner in  fixing  the  schedule  of  tolls.  Held. 
nflirming  I  he  judgment  of  the  Court  of  Appeal 
for  Ontario,  that  the  above  grounds  of  im- 
peachment were  covered  by  the  consent  judg- 
ment, and  were  res  judicata.  Held,  further, 
thai  plaintiffs  having  treated  the  company  as 
a  corporation,  using  the  works  and  paying  the 
tolls  fixed  by  the  commissioner,  and  having 
in  the  present  action  sued  the  comimny  as  a 
corporation,  were  precluded  from  impugning 
its  legal  existence  by  claiming  that  its  corpor- 
ate  powers  were  forfeited.  —  By  R,   S.  O. 
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(1887)  c.  160,  8.  54.  it  was  provided  that  if  a 
company  such  as  this  did  not  complete  its 
works  within  two  years  from  the  date  of  in- 
corporation it  should  forfeit  all  its  corporate 
and  other  powers,  unless  further  time  is  grant- 
ed by  the  county  or  counties,  district  or  dis- 
tricts, in  or  adjoining  which  the  work  is  situ- 
ate, or  by  the  Commissioner  of  Public  Works. 
— /ts'cmb/e.  The  non-completion  of  the  works 
within  two  years  would  not  ipso  facto,  forfeit 
the  charter,  but  only  afford  grounds  for  pro- 
ceedings by  the  Attorney-General  to  have  a 
forfeiture  declared.  Hardy  Lumber  Co.  v. 
Pickerel  River  Improvement  Co.,  xxix.,  211. 

4.  Estoppel  —  Acquiescement  —  Floatable 
waters — Water  power — River  improvements — 
Joint  user — Servitude — Arts.  JiOO,  5-^,  550, 
551  and  1213  C.  C] — Where  a  riparian  owner 
of  lands  on  a  lower  level  bad  been  permitted 
by  the  plaintiffs,  for  a  number  of  years,  to 
take  water  power  necessary  to  operate  his  mill 
through  a  flume  he  had  constructed  along  the 
river  bank  partly  upon  the  plaintiffs'  land 
connecting  with  the  plaintiffs*  mill-race,  sub- 
ject to  the  contribution  of  half  the  expense  of 
keeping  their  mill-race  and  dam  in  repair,  and 
these  facts  had  been  recognized  in  deeds  and 
written  agreements  to  which  the  plaintiffs  and 
their  auteurs  had  been  parties,  the  plaintiffs 
could  no  longer  claim  exclusive  rights  to  the  en- 
joyment of  such  river  improvements  or  require 
the  demolition  of  the  flume  notwithstanding 
that  they  were  absolute  owners  of  the  strip  of 
land  upon  which  the  mill-race  and  a  portion  of 
the  flume  had  been  constructed.  City  of  Que^ 
bee  V.  North  tihore  Ry.  Co.  (27  Can.  S.  C.  R. 
102),.  and  La  Commune  de  Berthicr  v.  Denis 
(27  Can.  S.  C.  R.  147)  referred  to.  Laf ranee 
v.  Lafontaine,  xxx.,  20. 

5.  Xariffable  icatvrtf — Cutting  ice — Trespass 
on  xcater  lots.] — An  ice  company  in  harvesting 
ice  from  navigable  waters  at  a  distance  from 
the  shore  may  use  any  reasonable  means  of 
conveying  it  to  their  ice-houses,  and  for  that 
purpose  may  cut  a  channel  through  private 
water  lot.s  thronKli  which  to  float  the  ice. — 
Judgment  appealed  from  (2(3  Ont.  App.  R. 
411)  reversed,  and  that  of  MacMahon,  J.,  at 
the  trial  (21)  ().  R.  247)  restored.  Strong,  C.J. 
and  Taschereau,  .1.,  dissenting.  Lake  Simcoc 
Ice  and  Cold  Storage  Co.  v.  SlcDonald.  xxxi., 
130. 

6.  Deed  of  lands*— Riparian   rights — Build- 
ing dams — Penning  hack  tcatcrH — Warranty — 
Improvement  of  watercourses — Art.  55S5  R.  S. 
Q. — Arbitration  —  Condition  precedent — A'pm? 
grounds  taken  on  appeal — Assessment  of  dam- 
ages— Inference  by  appellate  court.] — A  deed 
conveying  a  portion  of  the  vendor's  lands  bor- 
dering on  a   stream  granted  the  privilege  of 
constructing  dams.  &c-.,  therein,  with  the  pro- 
viso  that,   m   case  of   damages  being  caused   i 
through   the  construction  of  any  such  works,   ' 
the  vendor  or  his  successors  in  title  to  the  ad-   , 
joining  lands  should   be  entitled   to  have  the   | 
damages  assessed  by  arbitrators  and  that  the   i 
purchasers  should  pay   the  amount  awarded. 
Held,    that,    under    the   deed,    the    purchasers   | 
were  liable,  not  only  for  the  damages  caused 
by  the  flooding  of  lands,  but  also  for  all  other 
damages  occasioned  by  the   building  of  dams 
and  other  works  in  the  stream  by  them ;  and, 
that  the  provisions  of  art.  ^r^iri  R.  S.  Q.,  did 
not   entitle   them   to  construct  or   raise  such 
dams  without  liability  for  all  damages  thereby   I 
caused.     Held,  also,  that  an  objection  as   to   1 
arbitration  and  award  being  a  condition  pre 


cedent  to  an  action  for  such  damages  which 
had  been  waived  or  abandoned  in  the  Court 
of  Queen's  Bench,  could  not  be  invoked  on  an 
appeal  to  the  Supreme  Court.  On  cross-ap- 
peal the  Supreme  Court  refused  to  interfere 
with  the  amount  awarded  for  damages  in 
the  court  below  upon  its  appreciation  of  con- 
tradictory evidence.  Hamelin  v.  Bannerman, 
xxxi..  534. 

See  RiPABiAN  Rights,  2. 

7.  Negligence — Vis  major — Driving  timber — 
Servitude — Watercourses — Floatable  rivers — 
Statutory  duty— 53  Vict.  c.  37  {Que.) — Ri- 
parian rights.] — ^The  Rouge  River,  in  the  Pro- 
vince of  Quebec,  is  floatable  but  not  navigable, 
and  is  used  by  lumbeimen  for  bringing  down 
sawlogs  to  booms  in  which  the  logs  are  col- 
lected at  the  mouth  of  the  river  and  distribut- 
ed among  the  owners.  The  plaintiff  construct- 
ed a  municipal  bridge  across  the  river  near  its 
mouth  where  the  collecting  booms  are  situated. 
The  defendant  and  a  number  of  other  lumber- 
men engaged  in  driving  their  logs,  mixed  to- 
gether, down  the  river,  did  not  place  men  at 
the  bridge  to  protect  it  during  the  drive  and 
took  no  precautions  to  prevent  the  formation 
of  jams  of  their  logs  at  the  piers  of  a  railway 
bridge  which  crosses  the  river  a  short  distance 
below  the  municipal  bridge,  nor  did  they  break 
up  a  jam  of  logs  which  formed  there,  but  they 
abandoned  the  drive  before  the  logs  had  been 
safely  boomed  at  the  river  mouth.  The  River 
Rouge  is  subject  to  sudden  freshets  during 
heavy  rains,  and,  on  the  occurrence  of  one  of 
these  freshets,  the  waters  were  penned  back 
to  the  jam  and  a  quantity  of  the  logs  were 
swept  up  stream  with  such  force  that  the 
superstructure  of  the  municipal  bridge  was 
carried  away.  In  an  action  by  the  munici- 
pality to  recover  damages  from  the  lumber- 
man, jointly  and  severally.  Held,  affirming  the 
ju'igmept  appealed  from,  the  Chief  Justice  and 
Sedgewick,  J.,  dissenting,  that,  irresi>ectively 
of  any  duty  imposed  by  statute,  the  proprietors 
of  the  logs  were  liable  for  actionable  negli- 
gence on  account  of  the  careless  manner  in 
which  the  driving  of  the  logs  was  carried  on, 
and  were  jointly  and  severally  resi>onsible  in 
damages  for  the  injuries  so  caused.  Held, 
further,  that  the  right  of  lumbermen  to  float 
timber  down  rivers  and  streams  is  not  a  para- 
mount right  but  an  easement  which  must  be 
enjoyed  with  such  care,  skill  and  diligence  as 
may  be  necessary  to  prevent  injury  to  or  inter- 
ference with  the  concurrent  rights  of  riparian 
proprietors  and  public  corporations  entitled  to 
bridge  or  otherwise  make  use  of  such  water- 
courses. Ward  V.  Township  of  Grenville, 
xxxii.,  510. 

8.  Public  work  —  Navigation  of  River  St. 
Lawrence — Negligence — Repair  of  channel — 
Parliamentary  appropriation — Discretion  as  to 
expenditure.]  —  Action  for  damages  to  SS. 
**  Arabia  "  sustained  by  striking  an  obstruction 
in  the  River  St.  Lawrence  ship  channel  which 
had  bwn  deepened  by  the  Department  of  Pub- 
lic Works  and  subsequently  swept  once.  The 
suppliants  contended  that  the  Crown  was  ob- 
liged to  keep  the  channel  clear  and  that  fail- 
ure to  do  so  amounted  to  negligence.  The 
judgment  appealed  from  (7  Ex.  C.  R.  150). 
held  that  the  channel  was  not  a  public  work 
after  the  work  of  deepening  was  Completed 
and,  even  if  it  was,  no  negligence  had  been 
proved  to  make  the  Crowii  liable  under  s.  1(> 
(c)  of  the  Exchequer  Court  Act  (1887).  It 
also  decided  that  the  department  charged  with 
the  repair  and  maintenance  of  the  work  with 
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money  voted  by  Parliament  for  that  purpose 
was  not  oblijjpd  to  expend  the  appropriation, 
as  such  matters  were  within  the  discretion  of 
the  Governor-in-Ck)uncil  and  Minister,  who 
were  responsible  only  to  Parliament  in  re- 
spect thereof.  The  Supreme  Court  affirmed 
the  judgment  appealed  from.  Hamburg  Ame- 
rican Packet  Co.  v.  The  King,  xxxiii.,  252. 

[Leave  to  appeal  to  Privy  Council  granted, 
July,  1903.] 

9.  RaxLways — Construction  of  deed — Loca- 
tion of  permanent  way  —  Laying  out  "bound- 
aries —  Fencing — Riparian  rights — Notice  of 
prior  title  —  Registry  laws — Possession — Ac- 
quisitive prescription,] — In  the  conveyance  of 
lands  for  the  permanent  way  the  deed  describ- 
ed lands  sold  to  the  railway  company  as 
bounded  by  an  unnavigable  stream,  as  "  select- 
ed and  laid  out "  for  the  railway.  Stakes 
were  planted  to  shew  the  side  lines,  but  the 
railway  fences  were  placed  inside  the  stakes 
above  the  water's  edge  and  the  vendor  was 
allowed  to  remain  in  possession  of  the  strip  of 
land  between  the  fence  and  the  middle  of  the 
bed  of  the  stream.  The  deed  was  duly  registered 
and,  subsequently,  the  vendor  sold  the  rest  of 
his  property,  including  water  rights,  mills  and 
dams  constructed  in  the  stream,  to  defendant's 
auteur  described  as  **  including  that  part  of  the 
river  which  is  not  included  in  the  right  of  way, 
&c."  Held,  1.  That  the  description  in  the 
deed  included,  em  jure  natures,  the  river  ad 
medium  filum  aqua,  and  that  the  company's 
title  thereto  could  not  be  defeated  by  the  sub- 
sequent conveyance,  notwithstanding  that  they 
had  not  taken  physical  possession  of  all  the 
lands  described  in  the  prior  conveyance  to 
them.  2.  That  the  failure  of  the  vendor  to 
deliver  the  full  quantity  of  land  sold  by  him 
to  the  company  and  their  abstention  from 
troubling  him  and  his  grantees  in  possession 
of  the  same  could  not  be  construed  as  conduct 
placing  a  construction  upon  the  deed  different 
from  its  clear  and  unambiguous  terms  or  as 
limiting  the  area  of  the  property  Conveyed  so 
as  to  exclude  the  strip  outside  the  fences  or 
the  bed  of  the  stream  as  medium  fUum,  and 
3.  That  such  possession  by  the  vendor  and  his 
assigns  was  not  possession  which  could  ripen 
into  a  title  by  acquisitive  prescription  of  the 
property  in  question.  Massawippi  Valley  Ry. 
Co,  V.  Reed,  xxxiii.,  457. 

10.  Fishery  licenses  —  Navigable  streams — 
31  Vict.  c.  60  (i>.)]— On  January  1st.  1874, 
the  Minister  of  Marine  and  jFisheries  under  s. 
2,  c.  60,  31  Vict.,  executed  to  the  suppliant 
a  lease  of  fishery,  whereby  Her  Majesty  leased 
for  9  years  a  portion  of  the  South-west  Mira 
michi  River,  N.  B.,  for  fly-fishing  for  salmon 
therein,  the  locus  in  quo  being  thus  described 
in  the  special  case : — "  Price's  Bend  is  about 
40  or  45  miles  above  the  ebb  and  flow  of  the 
tide.  The  stream  for  the  greater  part  from 
this  point  upward  is  navigable  for  canoes, 
small  boats,  flat-bottomed  scows.  logs  and  tim- 
ber. Logs  are  usually  driven  down  the  river 
in  high  water  in  the  spring  and  fall.  The 
stream  is  rapid.  During  summer  it  is  in 
some  places,  on  the  bars,  very  shallow." — 
Some  persons  who  had  conveyances  of  a  por- 
tion of  the  river,  and  claimed  the  exclusive 
right  of  fishing  in  such  portion,  interrupted 
suppliant  in  the  enjoyment  of  his  fishing  un- 
der the  lease,  and  put  him  to  expenses  in  en- 
deavouring to  assert  and  defend  his  claim  to 
the  ownership  of  the  fishing  of  that  portion 
of  the  river  included  in  his  lease. — The  Su- 
preme Court  of  New  Brunswick   decided  ad- 


versely to  his  exclusive  right  to  fish  in  virtue 
of  the  lease,  and  he  filed  a  petition  of  right, 
and  claimed  compensation  for  loss  of  fishing 
privileges  and  expenses  incurred.  The  £}x- 
chequer  Court  held,  inter  aha,  that  an  ex- 
clusive right  of  fishing  existed  in  the  persons 
who  held  the  conveyances,  and  that  the  min- 
ister consequently  had  no  power  to  grant  a 
lease  or  license  imder  s.  2  of  the  Fisheries 
Act  of  the  portion  of  the  river  in  question, 
and  in  answer  to  the  question,  '*  Where  the 
lands  (above  tide  water)  through  which  the 
said  water  passes  are  ungranted,  could  the 
Minister  of  M.  and  F.  lawfully  issue  a  lease 
of  that  portion  of  the  river?"  Held,  that  the 
minister  could  not  lawfully  issue  a  lease  of 
the  bed  of  the  river,  but  that  he  could 
lawfully  issue  a  license  to  fish  as  a  fran- 
chise apart  from  the  ownership  of  the 
soil  in  that  portion  of  the  river.  —  On 
an  appeal  on  the  main  question,  whether  or  not 
an  exclusive  right  of  fishing  did  so  exist; 
Held,  affirming  the  judgment  of  the  Exchequer 
Court,  1.  That  the  general  power  of  regulat- 
ing and  protecting  the  fisheries  under  the  B. 
N.  A.  Act.  1867,  s.  91,  is  in  the  Parliament 
of  Canada,  but  that  the  license  granted  by 
the  minister  of  the  locus  in  quo  was  void,  be- 
cause said  Act  only  authorizes  the  granting  of 
leases  "  where  the  exclusive  right  of  fishing 
does  not  already  exist  by  law,"  and  in 
this  case  the  exclusive  right  of  fishing 
belonged  to  the  owners  of  the  land  through 
which  that,  portion  of  the  Miramichi  River 
flows. — 2.  That  although  the  public  may  have 
in  a  river,  such  as  the  one  in  question,  an 
easement  or  right  to  float  rafts  or  logs  down, 
and  a  right  of  passage  up  and  down,  wherever 
the  water  is  sufficiently  high  to  be  so  used, 
such  right  is  not  inconsistent  with  an  exclus- 
ive right  of  fishing  nor  with  the  right  of  the 
owners  of  property  opposite  their  respective 
lands  ad  medium  filum  aqua.  —  3.  That  the 
rights  of  fishing  in  a  river,  such  as  in  that 
part  of  the  Miramichi  from  Price's  Bend  to 
its  source,  are  an  incident  to  the  grant  o^  the 
land  through  which  such  river  flows,^  and 
where  such  grants  have  been  made  there  is 
no  authority  given  by  the  B.  N.  A.  Act,  1867, 
to  grant  a  right  to  fish,  and  the  Dominion 
Parliament  has  no  right  to  give  such  license. 
— Per  Ritchie,  C.J.,  and  Strong,  Fournier  and 
Henry,  JJ.,  reversing  the  judgment  of  the 
Exchequer  Court  on  the  question  submitted, 
that  the  ungranted  lands  in  the  Province  of 
New  Brunswick,  being  in  the  Crown  for  the 
benefit  of  the  people  of  New  Brunswick,  the 
exclusive  right  to  fish  follows  as  an  incident, 
and  is  in  the  Crown  as  trustee  for  the  benefit 
of  the  people  of  the  province,  and  therefore  a 
license  by  the  Minister  of  Marine  and  Fisheries 
to  fish  in  streams  running  through  provincial 
property  would  be  illegal.  The  Queen  v.  Rob- 
ertson, vi.,  52. 

11.  Tidal  and  navigable  waters  —  Boom 
company  —  Impeding  navigation — ^5  Vict.  c. 
100  (A^.B.)]— Although  a  Provincial  Legisla- 
ture may  incorporate  a  boom  company,  it  can 
not  give  it  power  to  obstruct  a  tidal  navigable 
river,  and  therefore  the  Act  45  Vict,  c.  100 
(N.B.),  so  far  as  it  authorized  erecting  booms 
and  other  works  in  the  Queddy  River,  ob- 
structing its  navigation,  was  ultra  vires  of  the 
New  Brunswick  Legislature.  Queddv  River 
Driving  Boom  Co.  v.  Davidson,  x..  222. 

12.  Interference  with  navigation — Trespass 
— Water  lots — Easement — Prescription — jP«6- 
lic  waters  —  Constitutional  law  —  Title  to 
alveus — Dedication  of  public  lands — Presump- 
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tion — User — Obstruction  to  navigation — Pullio 
nuisance — Balance  of  convenience.'] — The  title 
to  the  soil  in  the  beds  of  navigable  rivers  is  in 
the  Grown  in  right  of  the  provinces,  not  in 
right  of  the  Dominion.  Diwon  v.  Bnetsinger 
(&  U.  C.  C.  P.  235)  discussed— By  23  Vict. 
c.  2,  8.  35  (Can.),  power  was  given  to  the 
Grown  to  dispose  of  and  grant  water  lots  in 
rivers  and  other  navigable  waters  in  Upper 
Ganada,  and  the  power  to  grant  the  soil  car- 
ried with  it  the  power  to  dedicate  it  to  the 
public  use. — The  user  of  a  bridge  over  a  navi- 
gable river  for  thirty-five  years  is  sufficient  to 
raise  a  presumption  of  dedication. — If  a  pro- 
vince before  confederation  had  so  dedicated  the 
bed  of  a  navigable  river  for  the  purposes  of  a 
bridge  that  it  could  not  have  objected  to  it  as 
an  obstruction  to  navigation  the  Grown  as 
representing  the  Dominion,  on  assuming  con- 
trol of  the  navigation,  was  bound  to  permit 
the  maintenance  of  the  bridge.  —  An  obstruc- 
tion to  navigation  cannot  be  justified  on  the 
ground  that  the  public  benefit  to  be  derived 
from  it  outweighs  the  inconvenience  it  causes. 
—It  is  a  public  nuisance  though  of  very  great 
public  benefit  and  the  obstruction  of  the 
slightest  possible  degree.  Judgment  appealed 
from  (5  Ex.  G.  R.  30)  affirmed.  The  Queen 
V.  Mo88,  zxvi.,  322. 

13.  Municipal  "boundary  —  Legislative  jur- 
isdiction— Railway  bridge — IfS  ct  J^J^  Vict.  c.  62 

(Que.)] — As  to  whether  the  clause  in  the  Act 
of  incorporation  of  the  town  extending  the 
limits  to  the  middle  of  the  Richelieu,  a  navi- 
gable rivpr,  is  intra  vires  of  the  legislature 
of  Quebec,  the  holding  of  the  court  below  that 
it  was  intra  vires  was  affirmed.  Central  Ver- 
mont Ry.  Co.  V.  Town  of  St.  Johns,  xiv.,  288. 
[This  judgment  was  afi^med  by  the  Privy 
Council,  14  App.  Gas.  590.] 

14.  Construction  of  deed  —  Description  of 
lands  in  grant  —  Fisheries  of  navigable 
waters.]  —  A  grant  of  land  bounded  by  the 
bank  of  a  navigable  river,  or  an  international 
waterway,  does  not  extend  ad  medium  Mum 
as  in  the  case  of  a  non-navigable  river.  Judg- 
ment appealed  from  (21  Ont.  App.  R.  569) 
reversed.    Barthcl  v.  Scotten,  xxiv.,  367. 

See  Deed,  25. 

15.  Riparian  owners — Fishery  officer — Tres- 
pass—^1  Vict.  c.  60  {D.) 

See  FiSHEBiEs;  8. 

16.  Riparian  rights  —  Boundaries  —  Diver- 
sion of  water. 

See  Title  to  Land,  129. 

17.  Improvements  —  Dams^— Booming  logs 
— Arbitration — Action  for  damages — 0.  fi^.  L. 
C.  0.  51. 

See  Presgbiftion,  28. 

18.  Obstructing  navigation  —  Throwing 
sawdust  in  stream — Assessment  of  damages. 

See  Damages.  61. 


BOAB  COMPANT. 

Special  charter  —  Repairs  —  Collection  of 
tolls — Injunction, 

See  Tolls,  3. 

And  see  Quebec  Turnpike  Trusts. 


ROYALTIES. 

Mining  law  —  Dominion  Lands  Act — Pub- 
lication of  regulations — Renewal  of  license — 
Payment  of  royalties — Voluntary  payment — 
R.  8.  C.  c.  54,  ss.  90,  91. 

See  Constitutional  Law,  32. 


BUI«E  OF  THE  ROAD. 

Shipping  —  Collision   with  anchor — Negli- 
gent mooring — Damages. 

See  Negligenoe,  38. 

And  see  Navigation,  4. 

I  See  Admiralty  Law  —  Navigation  - 

PING. 


Ship- 


ROABS. 

See  Highways. 


RUI4ES  AND  REOUUkTION S. 

See  Mines  and  Minerals — Praotige,  &c. 


SAISIE  OAOERIE. 

Action  within  competence  of  Circuit  Court 
— Superior  Court — Question  raised  by  plead- 
in  gn—  Tide  to  land  -Jurisdiction  of  Supreme 
Court.] — In  an  action  in  the  Superior  Court 
for  arrears  of  rent  with  sai^ie  gagcrie,  defend- 
ant pleaded  that  he  had  held  the  premises 
since  the  expiration  of  his  lease  under  verbal 
agreement  for  sale.  The  Court  of  Queen's 
£^nch,  reversing  the  Court  of  Review,  held 
that  the  action  ought  to  have  been  instituted 
in  the  Circuit  Court.  Held,  that  as  the  case 
was  originally  instituted  in  the  Superior  Court 
and  upon  the  face  of  the  proceedings  the  right 
to  possession  of  and  property  in  real  estate 
was  involved,  an  appeal  would  lie.  Strong,  J., 
dissenting.  Blachford  v.  McBain,  xix.,  42. 
See,  also.  20  Can.  S.  C.  R.  269. 
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1.  Sale  of  Bonds,  Stock,  Securities.  &c., 

1-5. 

2.  Sale  of  Goods,  6-51. 

(a)   Breach  of  Contract,  6-11. 

(5)  Delivery  and  Possession,  12  23. 

(c)  Evidence,  24-31. 

id)  Fraud,  32. 

(e)   Remedy  of  Unpaid  Vendor,  33-37. 

(/)   Other  Cases,  38  51. 

3.  Sale  of  Land,  52-130. 

(o)   Description  and  boundaries,  52-58. 
ib)  Evidence,  59-65. 
(c)  Executions,  66  74. 
id)  Fraud,  75-78. 

(e)  Mistake,  79-82. 

if)   Redemption;   Droit  de  R6mM,  83-85. 

ig)   Rescission,  86-94. 

ih)   Specific  Performance,  95-98. 

(f)  Taw  Sales,  99-102. 
(j)   Warranty,  103-105. 
(jfc)  Other  Cases,  106-130. 

4.  Sale  of  Ship,  131. 
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1.  Sale  of  Bonds,  Stock,  Securities,  &c. 

1.  Execution  of  judgment — Sale  en  Uoc  — 
Railway  shares — Arts.  595,  599  0.  C.  P. 

See  Execution,  2. 

2.  Shares  held  "in  trust ''—Purchase  of 
miners'  stock  for  valuable  consideration — No- 
tice— Account. 

See  Trusts,  7. 

3.  Sale  of  securities  —  Hypothecation  of 
bonds  —  Collateral  mortgage  —  Purchase  by 
mortgage — Trust. 

See  Pledge,  6. 

4.  Sale  of  bonds  —  Trustees  and  adminis- 
trators— Fraudulent  conversion  —  Past  due 
bonds  —  Negotiable  security  —  Commercial 
paper  —  Debentures  transferable  by  delivery 
— Equity  of  previous  holders  —  Estoppel  — 
Brokers  and  factors  —  Pledge  —  Implied  no- 
tice —  Innocent  holder  for  value  —  Principal 
and  agent. 

See  Pledge,  7. 

5.  Succession  duties  —  Exempted  property 
— Provincial  bonds — Sale  under  wUl — Taxa- 
tion of  proceeds  of  sale. 

See  Duties. 


2.  Sale  of  Goods. 

(a)  Breach  of  Contract. 

0.  Sale  of  lumber — Acceptance  of  part  — 
Right  to  reject  remainder.] — ^T.  contracted  for 
the  purchase  from  D.  of  200,000  feet  of  lum- 
ber of  a  certain  size  and  quality,  which  D. 
agreed  to  furnish.  No  place  was  named  for 
the  delivery  of  the  lumber,  and  it  was  ship- 
ped from  the  mills  where  it  Was  sawed  to 
T.,  at  Hamilton.  T.  accepted  a  number  of 
carloads  at  Hamilton,  but  rejected  some  be- 
cause a  portion  of  the  lumber  in  each  of  them 
was  not,  as  he  alleged,  of  the  size  and  qual- 
ity contracted  for.  Held,  affirming  the  judg- 
ment appealed  from  (12  Ont.  App.  K.  0591, 
Fournier  and  Henry,  JJ,,  dissenting,  that  T., 
under  the  circumstances  of  the  case,  had  no 
right  to  reject  the  lumber,  his  only  remedy  for 
the  deficiency  being  to  obtain  a  reduction  of 
the  price  or  damages  for  non-delivery  accord- 
ing to  the  contract.  Thomson  v.  Dyment, 
xiii.,  303. 

7.  Contract  to  deliver  goods  —  Particular 
chattel — Representation.] — McD.  bought  at 
auction,  through  an  agent,  a  billiard  table 
described  in  the  auctioneer's  advertisement  as 
*'  a  full  size  G  pocket  English  billiard  table 
made  by  Thurston,"  &c.,  and  wrote  to  M., 
makers  of  billiard  tables  in  Toronto,  describ- 
ing his  table  and  asking  terms  of  exchanging 
it  for  a  new  one  of  another  style.  On  re- 
ceiving the  information  asked,  Mc'D.  wrote 
that  he  could  not  accept  the  terms  offered. 
M.  afterwards  wrote  :  *'  Toronto,  Oct.  2nd, 
188().— D.  C.  McDougall.  Esq.,  Agent,  Halifax 
Banking  Co.,  Antigonish. — Dear  Sir, — Your 
laconic  reply  to  our  letter  of  24th  instant  to 
hand.  We  would  drop  the  matter  if  it  w^as 
not  for  the  inquiry  which  we  have  just  receiv- 
ed from  a  private  party  in  the  far  North- 
West  who  would  like  to  purchase  a  good  sec- 
ond-hand English  table.  We  would  therefore 
kindly  ask  you  to  make  us  your  offer  for  the 
proposed  exchange,  and  if  we  can  possibly  do 


it  we  will  accept  it.  Give  us  as  near  a  de- 
scription as  you  can  of  your  table,  maker's 
name  is  essential,  but  as  you  have  nothing 
with  it  but  the  billiard  outfit  (no  life  and 
pyramid  balls  and  boards)  you  should  not 
make  your  price  too  high,  or  a  deal  will  be 
impossible.  Awaiting  your  kind  reply,  we  re- 
main yours  truly,  Samuel  May  &  Co.** — ^To 
which  McD.  answered : — '*  I  may  just  say  I 
never  saw  our  table  yet.  but  am  informed  it 
is  a  very  nice  one,  made  by  *  Thurston  *  and 
very  little  the  worse  of  wear,  being  in  the 
private  family  of  Sir  Edward  Kenny  in  his 
country  residence  near  Halifax.  This  gentle- 
man who  purchased  the  table  for  us  writes 
thus :  *  I  got  the  three  billiard  balls  and 
marker,  and  19  cues,  whicfti  is  all  that  is  need- 
ed for  billiards.  I  am  told  the  table  is  a 
great  bargain,  cost  £200  in  England,  and  is 
not  much  the  worse  for  wear.'  The  table  is 
Gxl2.  and  for  particulars  we  would  refer  you 
to  Jerry  E.  .Kenny.  Esq.,  or  F.  D.  C^ark, 
auctioneer,  Halifax. — Yours  truly.  D.  C.  Mc- 
Dougall."— M.  then  wrote  accepting  the  offer 
and  adding,  **  We  trust  that  the  English  table 
is  fully  as  represented;  and  if  you  are  satis- 
fied, you  may  ship  it  at  once,  with  billiard 
balls,  markers,  19  cues,  cloth  and  what  else 
there  may  be.  In  the  meantime  we  will  get 
up  a  4%x9  Eclipse  Combination  table  in  best 
style,  and  with  outfits  for  pool,  c?arom  and 
pin  pool  games.  Awaiting  your  early  reply, 
we  remain,  dear  sir,  yours  truly,  Samuel 
May  &  Co."— The  table  shipped  by  McD.  on 
reaching  Toronto  was  found  to  be  an  Ameri- 
can made  table  with  English  cushions  and 
worth  only  from  $15  to  $25,  M.  brought  ac- 
tion for  the  original  price  of  the  new  table. 
Held,  affirming  the  judgment  appealed  from 
(Supreme  Court  N.  S.),  that  McD,  agreed  to 
deliver  to  M.  an  English  built  table  made  by 
Thurston  as  described  in  his  letter,  and  having 
failed  to  deliver  such  a  table  he  was  liable  to 
pay  the  full  price  of  the  one  obtained  from  M. 
May  v.  McDougall,  xviii.,  700. 

8.  Sale  by  sample — Inspection — Place  of  de- 
livery.^— Where  goods  are  sold  by  sample  the 
place  of  delivery  is,  in  the  absence  of  a  spe- 
cial agreement  to  the  contrary,  the  place  for 
inspection  by  the  buyer,  and  refusal  to  in- 
spect there  when  opportunity  therefor  is  af- 
forded is  a  breach  of  the  contracft  to  purchase. 
Trent  Valley  Woollen  Mfg.  Co.  v.  Oelrichs, 
xxiii.,  682. 

9.  Sale  of  goods  —  Breach  of  warranty  — 
Special  damages  —  .\ction  for  price  subse- 
quent to  recovery  —  Evidence  as  to  inferior- 
ity of  goods  delivered  —  Consequential  dam- 
ages. 

'  See  Evidence,  2. 

10.  Contract  for  deals — Place  of  delivery — 
Warranty  as  to  quality  —  Acceptance  —  Arts. 
WIS,  Wd,  loOl  C.  C. 

See  CoNTBACT,  16. 

11.  Contract  by  correspondence — Post  let- 
ter— Time  limit — Term  for  delivery — Breach 
of  contract — Damages — Counterclaim — Condi- 
tion precedent — Right  of  action. 

See  Contract,  217. 


(6)   Delivery  and  Possession. 

12.  Open  and   notorious  sale — Actual    and 
continued    change    of    possession — R.    8.    O. 
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(1877)  c.  119,  8.  5 — Hiring  of  former  owner  as 
clerK] — ^The  purchaser  of  the  stock  of  a  trader, 
where  the  change  of  ownership  is  open  and 
notorious,  may  employ  the  former  owner  as 
a  clerk  in  carrying  on  the  business,  and  not- 
withstanding such  hiring  there  may  be  "  an 
actual  and  continued  change  of  possession/' 
as  required  by  R.  S,  O.  (1877)  c.  119,  s.  5. 
Ontario  Bank  v.  Wilco(B  (43  U.  C.  Q.  B.  4t50) 
distinguished.     Kinloch  v.  Scrihner,  xiv.,  77. 

13.  Consignment  —  Delivery  of  goods — Non- 
acceptance  by  vendee — Return  of  goods  ^  to 
vendor — Rescission  of  contract.]  —  H.  doing 
business  at  Halifax,  N.  S.,  was  accustomed 
to  sell  hides  to  J.  ^  of  Pictou.  Their  usual 
course  of  business  was  for  H.  to  ship  a  lot 
of  goods  consigned  to  J.  L.,  and  send  a  note 
for  the  price  according  to  his  own  estimate  of 
weight,  &c.,  subject  to  rebate  if  there  was  any 
deficiency.  On  14th  July,  1884.  a  shipment 
was  made  by  H.  in  the  usual  course  and  a 
note  given  by  J.  L.,  which  H.  discounted. 
The  goods  came  to  Pictou  Landing  and  re- 
mained there  until  5th  August,  when  J.  L. 
sent  his  lighterman  for  some  other  goods  and 
he  finding  the  goods  shipped  by  H..  brought 
them  up  in  his  lighter.  The  next  day  J.  L. 
was  informed  of  their  arrival,  and  stored  them 
in  the  warehouse  of  D.  L.  where  he  had  other 
goods,  with  instructions  to  keep  them  for  the 
parties  who  had  sent  them.  The  same  day  he 
sent  a  telegram  to  H.  a»  follows :  *'  In  trou- 
ble. Have  stored  hides.  Appoint  some  one 
to  take  care  of  them."  H.  immediately  came 
to  Pictou  and  having  learned  what  was  done, 
expressed  himself  satisfied.  He  asked  if  he 
would  take  them  away,  but  was  assured 
by  J.  L.  that  they  were  all  right  and  left 
them  in  the  warehouse.  On  6th  August  a 
levy  was  made,  under  execution  of  the  bank 
against  J.  L.,  on  all  his  property  that  the 
sheriff  could  find,  but  the  goods  in  question 
were  not  included  in  the  levy.  On  the  12th 
August,  J.  L.  gave  the  bank  a  bill  of  sale  of 
all  his  hides  in  the  warehouse  of  D.  L.  and  the 
bank  indemnified  D.  L.  and  took  possession 
under  such  bill  of  sale  of  the  hides  so  ship- 
ped by  H.  and  stored  in  said  warehouse.  In  a 
suit  by  H.  against  the  bank  and  D.  L.  for 
wrongful  detention  :  Held,  affirming  the  judg- 
ment appealed  from,  that  the  contract  of  sale 
between  J.  L.  and  H.  was  rescinded  by  the  ac- 
tion of  J.  L.  on  refusing  to  take  possession 
of  the  goods  when  they  arrived  at  his  place 
of  business  and  handing  them  over  to  D.  L. 
with  directions  to  hold  them  for  the  consign- 
or, and  in  notifying  the  consignor  who  ac- 
quiesced and  adopted  the  act  of  J.  L.,  where- 
by the  property  in  and  possession  of  the  goods 
b«came  re- vested  in  H.  and  there  was,  con- 
sequently, no  title  to  the  goods  in  J.  L.  on 
12th  August  when  the  bill  of  sale  was  made 
to  the  bank.  Pictou  Bank  v.  Harvey,  xiv., 
617. 

14.  Lumber  in  yard  —  Delivery — Part  of 
large  parcel.]  —  Defendant  had  over  4,- 
000,000  feet  of  lumber  in  a  yard  in  Rockland, 
Ont.,  and  sold  1,500,000  through  an  agent  to 
li.  of  Montreal  on  six  months*  credit,  ratify- 
ing the  sale  by  a  letter  to  the  owners  of  the 
yard  as  follows:  "Montreal  12th  January, 
1887.— Messrs.  W.  C.  Edwards  &  Co.,  Rock- 
land, Ont—Gentlemen,— You  will  please  ratify 
Mr.  Lemay*s  order  for  one  million  feet  3 
mill  culls  8-13  feet  and  493,590  feet  3  mill 
culls  14-16  feet  sold  to  Mr.  William  Little, 
f.  o.  b.  of  barges,  with  option  to  draw  them 


from  the  piles,  if  he  wants  some  during  winter. 
— Yours  truly,  (Sd.)  N.  Hurteau  et  Fr6re." 
— A  few  days  after  the  sale  the  agent  gave  an 
order  on  the  owners  of  the  yard  for  delivery 
of  the  lumber  to  L.,  which  order  was  accepted 
by  the  owners.  L.  had  given  a  six  months^ 
note  for  the  price  of  the  lumber  and  just  be- 
fore it  matured  he  asked  defendant  to  renew, 
which  he  refused,  and  on  L.  saying  that  he 
could  not  pay,  defendant  replied  that  he  must 
keep  his  lumber,  whereupon  he  was  informed 
bv  L.  of  his  agreement  with  plaintiff  made 
about  a  month  after  the  purchase  'from  de- 
fendant by  which,  he  pledged  to  plaintiff  the 
warehouse  receipt  for  the  lumber  as  collateral 
security  for  advances  to  him  by  plaintiff.  On 
the  trial  of  an  interpleader  issue  to  determine 
the  title  to  this  lumber  it  was  shewn  by  the 
evidence  that  the  quantity  sold  to  L.  had 
never  been  separated  from  defendant's  lot  in 
the  yard  and  that  defendant  had  always  kept 
it  insured,  considering  it  his  until  paid  for. 
Held,  affirming  *the  Court  of  Appeal,  Strong 
and  6  Wynne,  J  J.,  dissenting,  that  the  property 
in  the  lumber  never  passed  out  of  the  defend- 
ant.   Ross  V.  Hurteau,  xviii.,  713. 

[The  Privy  Council  refused .  leave  to  ap- 
peal.] 

15.  Qoods  sold  by  weight  —  Contract  —  De- 
livery —  Damage  before  weighing — Possession 
by  vendor— Deposit^Arts.  1063,  106i,  1235, 
Wh  i^lO,  1802  C.  C.^-'Held,  per  Ritchie, 
C.J.,  Strong  and  Fournier,  JJ.,  affirming  the 
judgment  appealed  from  (M.L.R.  6  Q.B.  222), 
that  where  goods  and  merchandise  are  sold 
by  weight  the  contract  of  sale  is  not  perfect, 
and  the  property  in  the  ^oods  remains  in  the 
vendor  and  they  are  at  his  risk  until  they  are 
weighed,  or  until  the  buyer  is  in  default  to 
have  them  weighed  ;  and  this  is  so,  even  where 
the  buyer  has  made  an  examination  of  the 
goods  and  rejected  such  as  were  not  to  his 
satisfaction.  Held,  also,  per  Ritchie,  C.J.^ 
Fournier  and  Taschereau,  JJ.,  that  where 
goods  are  sold  by  weight,  and  the  property 
remains  in  the  possession  of  the  vendor,  the 
vendor  becomes  in  law  a  depository,  and  if 
the  goods  while  in  his  possession  are  dam- 
aged through  his  fault  and  negligence  he  can- 
not bring  action  for  their  value. — Per  Patter- 
son, J.,  dubitante,  whether  there  was  suf- 
ficient evidence  of  acceptance  in  this  case  to 
dispense  with  the  writing  necessary  under 
para.  4,  art.  1235  C.  C.  to  effect  a  perfect  con- 
tract of  sale.     Ross  v.  Hannan,  xix..  227. 

16.  Contract  of  sale — Goods  not  specified — 
Intention  to  pass  property — Appropriation.] 
— T.,  a  brick-maker,  sold  by  sample  50,000 
bricks  out  of  a  kiln  containing  100,000  to 
the  plaintiff,  who  paid  the  contract  price,  and 
hauled  away  about  16,000.  The  balance  re- 
mained in  the  kiln  in  T.'s  yard,  and  were  never 
in  any  way  separated  from  the  rest  of  the 
kiln,  or  appropriated  to  the  plaintiff.  The  de- 
fendant (the  sheriff)  subsequently  sold  them 
under  an  execution  at  the  suit  of  W.  against 
T.  Plaintiff  brought  trover  against  the  de- 
fendant, claiming  property  in  34,000  of  the 
bricks.  Held,  reversing  the  judgment  appealed 
from  (4  Pugs.  &  Bur.  234),  that  the  sale 
was  one  by  sample ;  the  bricks  sold  were  not 
specifically  as<^rtained,  and  there  waa  no  evi- 
dence from  which  it  could  be  inferred  that  it 
was  the  intention  of  the  parties  the  property 
in  the  bricks  should  pass  before  delivery. — ^Ap- 
peal allowed  with  costs.  Temple  v.  Close, 
Cass.  Dig.  (2ed.)  765. 
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17.  Construction  of  coMraot  —  Agreement 
io  secure  advances  —  Sale  of  goods  —  Pledge 
— Delivery  of  possession  —  Arts,  J^SJ^,  lOdo, 
10^6,  10^1,  W2,  im.  ^492,  1994  c,  C.  (7.— 
Bailment  to  manufacturer] — K.  B.  made  an 
Agreement  with  T.  for  the  purchase  of  the  out- 
put of  his  sawmill  during  the  season  of  1896, 
a  memorandum  being  executed  between  them 
to  the  effect  that  T.  sold  and  K.  B.  purchased 
all  the  lumber  that  he  should  saw  at  his  mill 
during  the  season,  delivered  at  Hadlow  wharf, 
at  lv(«vis;  that  the  purchasera  should  have  the 
right  to  refuse  all  lumber  rejected  by  their 
culler;  that  the  lumber  delivered,  culled  and 
piled  on  the  wharf  should  be  paid  for  at 
prices  stated ;  that  the  seller  should  pay  the 
purchasers  $1.50  per  hundred  deals,  Quebec 
standard,  to  meet  the  cost  of  unloading  cars, 
dassitication  and  piling  on  the  wharf ;  that  the 
seller  should  manufacture  the  lumber  accord- 
ing to  specifications  furnished  by  the  pur- 
chasers ;  that  the  purchasers  should  make  pay- 
ments in  cash  once  a  month  'for  the  lumber 
delivered,  less  two  and  a  half  per  cent ;  that 
the  purchasers  should  advance  money  upon 
the  sale  of  the  lumber  on  condition  that  the 
seller  should,  at  the  option  of  the  purcfhasers, 
furnish  coUat^al  security  on  his  property,  in- 
cluding the  mill  and  machinery  belonging  to 
him,  and  obtain  a  promissory  note  from  hie 
wife  for  the  amount  of  each  cuUage,  the  ad- 
vances being  made  on  the  culler's  certificates 
shewing  receipt  of  logs  not  exceeding  $25  per 
hundred  logs  of  fourteen  inches  standard ;  that 
all  logs  paid  for  by  the  purchasers  should,  be 
their  property,  and  should  be  slumped  with 
their  name,  and  that  all  advances  should  bear 
interest  at  the  rate  of  7  per  cent.  Before  the 
river  drive  commenced  the  logs  were  culled 
and  received  on  behalf  of  the  purchasers,  and 
stamped  with  their  usual  mark,  and  they  paid 
for  them  a  total  sum  averaging  $32.33  per 
hundred.  Some  of  the  logs  also  bore  the  sel- 
ler's mark,  and  a  small  quantity,  which  was 
buried  in  snow  and  ice,  were  not  stamped, 
but  were  received  on  behalf  of  the  purchasers 
along  with  the  others.  The  logs  were  then 
allowed  to  remain  in  the  actual  ];>ossession  of 
the  seller.  During  the  season  a  writ  of  exe- 
cution issued  against  the  seller  under  which 
all  moveable  property  in  his  possession  was 
seized,  including  a  quantity  of  the  logs  in 
question,  lying  along  the  river  drive  and  at 
the  mill,  and  also  a  quantity  of  lumber  into 
which  part  of  the  logs  in  question  had  been 
manufactured,  at  the  seller's  mill.  Held, 
(Taschereau,  J.,  taking  no  part  in  the  judg- 
ment upon  the  merits),  that  the  contract  so 
made  between  the  parties  constituted  a  sale 
of  the  logs,  and,  as  a  necessary  consequence, 
of  the  deals  and  boards  into  which  part  of 
them  had  been  manufactured.  King  v.  Dupuis, 
dit  Oilhert,  xxviii..  388. 

18.  Contract  —  Agreement  to  supply  goods 
— Property  in  goods  supplied — Execution  — 
Seizure.^ — By  an  agreement  between  H.,  of 
the  one  part,  and  W.  and  wife  of  the  other, 
the  latter  were  to  provide  and  furnish  a  store 
and  H.  to  supply  stock  and  replenish  same 
when  necessary ;  W.  was  to  devote  his  whole 
time  to  the  business ;  •  W.  and  wife  were  to 
make  monthly  returns  of  sales  and  cash  bal- 
ances, quarterly  returns  and  stock,  &c.,  on 
hand  and  to  remit  weekly  proceeds  of  sale 
with  certain  deductions.  H.  had  a  right  at 
any  time  to  examine  the  books  and  have  an 
account  of  the  stock,  &c'.,  the  net  profits  were 
to  be  shared  between  the  parties;  the  agree 
ment  could  be  determined  at  any  time  by  H. 


th( 


or  by  W.  and  wife  on  a  month's  notice.  Held^ 
that  the  goods  supplied  by  H.  under  this  agree- 
ment as  the  stock  of  the  business  were  not 
sold  to  \V.  and  wife,  but  remained  the  pro- 
perty of  H.  until  sold  in  the  ordinary  course; 
such  goods,  therefore,  were  not  liable  to  seizure 
under  execution  against  H.  at  the  suit  of  a 
creditor.  Ames-Uolden  Co.  y.  Hatfield,  xxix., 
95. 

19.  Contract  —  Sale  of  lumber  —  Inspec- 
tion.]— ^A  contract  for  the  sale  of  lumber  was 
made  wholly  by  correspondence,  and  the  let- 
ter which  completed  the  bargain  contained  the 
following  provision :  '*  The  inspection  of  this 
lumber  to  be  made  after  the  same  is  landed 
here"  (at  Windsor,  Ont.),  "by  a  competent 
inspector  to  be  agreed  upon  between  buyer  and 
seller  and  his  inspection  to  be  final."  Held^ 
reversing  the  judgment  of  the  Court  of  Ap- 
peal, that  it  was  not  essential  for  the  parties 
to  agree  upon  an  inspector  before  the  inspec- 
tion was  begun;  and  a  party  chosen  by  the 
buyer  having  inspected  the  lumber  and  before 
his  work  was  completed  the  seller  having 
agreed  to  accept  him  as  inspector,  the  contract 
was  satisfied  and  the  inspection  final  and  bind- 
ing on  the  parties.  Thomson  v.  Matheson, 
XXX.,  357. 

20.  Delivery  —  BiU  of  lading  —  Condition 
of  prepayment  —  Principal  and  agent — Vest- 
ing of  ownership. 

See  Contract,  210. 

21.  Fish  sold  in  storage  —  Part  delivery — 
Lien  for  unpaid  price — Consignment  against 
supplies  advanced. 

See  Bailment. 

22.  Ooods  sold  hy  agent — Undisclosed  prin- 
cipal — Right  of  action — Deficient  delivery — 
Option  to  accept  hill  of  lading  or  re-weigh — 
Estoppel — Tender   and    payment    into    court.* 

See  Action,  128. 

23.  Delivery  of  goods  sold — "  At "  shed  — 
"  Into  "  shed  or  grounds  adjacent. 

See  Contract,  216. 


(c)  Evidence. 

24.  Statute  of  Frauds  —  Memorandum  in 
writing  —  Repudiating  contract  by.] — ^A  writ- 
ing containing  a  statement  of  all  the  terms  of 
a  contract  for  the  sale  of  goods  requisite  to 
constitute  a  memo,  under  the  17th  section  of 
the  Statute  of  Frauds,  may  be  used  for  that 
purpose  though  it  repudiates  the  sale.  Martin 
V.  Haubner^  xxvi.,  142. 

25.  Contract — Sale  of  goods  by  sample — 06- 
jections  to  invoice  —  Reasonable  time — Ac- 
quiescence —  Evidence.] — If  a  merchant  re- 
ceives an  invoice  and  retains  it  for  a  consid- 
erable time  without  any  objection,  there  is  a 
presumption  against  him  that  the  price  stated 
in  the  invoice  was  that  agreed  upon. — Judg- 
ment of  the  Court  of  Queen's  Bench,  that  the 
evidence  was  sufllicient  to  rebut  the  presump- 
tion, reversed.  Gwynne  J.,  dissenting,  and 
holding  that  the  appeal  depended  on  mere  mat- 
ters of  fact  as  to  which  an  appellate  court 
should  not  interfere.  Kearney  v.  LeteUier, 
xxvii..   1. 

26.  Contract  — Evidence  to  vary  written  in- 
strument —  Admission  of  evidence.] — The  Su- 
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preme  Court  of  Canada  affirmed  the  judgment 
appealed  from  (33  N.  S.  Hep.  21)  which  in 
etlect  held,  under  the  special  circumstances  of 
the  case,  involving  dealings  with  two  companies 
counecled  in  business  and  having  almost  simi- 
lar names,  that  it  was  not  inconsistent  with 
a  written  agreement  with  the  plaintiff  to  prove 
that  defendant  supposed  he  was  dealing  with 
another  pan^'  with  whom  he  had  made  other 
arrangements  in  respect  to  payment  for  goods 
purchased.  WUaon  et  al.  v.  Windsor  Foundry 
Co.,  xxxi.,  381. 

27.  Parol  agreement  —  Memo,  in  ioriting — 
Delivery  of  goods — iStaiuie  of  Frauds. 

See  EviDEKCE,  82. 

28.  Incomplete  contract  —  Sale  of  deals — 
New  tHal. 

See  Contract.  129. 

29.  Sale  of  goods  by  agent — Commission — 
Agent. 

See  Principal  and  Agent.  52. 

30.  Contract  hy  correspondence  —  Accept- 
ance —  Mailing  —  Delivery  of  goods  sold  — 
Domicile — Indication  of  place  of  payment. 

See  Contract,  134. 

31.  Sale  of  monument  hy  sample  —  Evi- 
dence of  contract  —  Findings  on  contradictory 
evidence — Reversal  on  appeal — Practice. 

See  BiViDENCE.  65. 


(d)  Fraud. 

32.  Fraudulent  scheme  —  Inadequate  se- 
curity —  simulated  hypothec — Suit  for  price.] 
— Special  counts  in  declaration,  alleging  that 
goods  were  sold  to  defendants  on  representa- 
tion that  the  latter  were  the  holders  for  value 
of  a  certain  obligation  and  hypothec  in  their 
favour  by  R.  for  $3,000,  payable  by  yearly 
instalments  of  $1,000,  with  interest;  that 
such  obligation  represented  the  balance  due 
defendants  from  R.  on  the  purchase  of  real 
estate  sold  to  R..  on  which  he  had  paid  $300 
at  time  of  purchase,  and  that  R.  was  a  man 
of  means  and  had  other  property.  The  plain- 
tiff sold  goods  to  defendants  to  the  amount  of 
$2,000,  and  accepted  as  payment  the  first  two 
instalments  of  said  obligation,  which  were 
duly  assigned  to  him,  the  defendant  R.  being 
present  at  time  of  assignment,  but  afterwards 
accepted  the  transfer.  The  declaration  then 
alleged  that  the  representations  by  defend- 
ants were  false  and  fraudulent •;  that  the 
transfer  of  property  to  R.  and  the  obligation 
were  fraudulently  made  to  enable  defendants 
to  use  it  to  obtain  credit;  that  R.  never  paid 
anything  on  account  for  the  purchase,  or  en- 
tered into  possession,  but  defendants  kept  pos- 
session and  collected  the  rents  of  the  pro 
perty ;  that  R.  was  not  a  man  of  means,  buj: 
was  a  pauper  and  not  can-ying  on  any  trade 
or  business  which  the  defendants  knew.  and. 
that  he  was  simply  a  preienom  for  defend- 
ants. The  declaration  also  contained  the 
common  counts.  The  plaintiff  demanded  the 
price  of  the  goods  from  defendants,  and  prayed 
that  the  obligation  be  set  aside  as  regards  the 
plaintiff,  and  that  it  be  declared  that  R.  was 
the  agent  (prete-nom)  of  the  defendants,  and 
that  defendants  be  condemned  to  pay  the  sum 
of  $2,000.  with  interest  and  costs. — The  de- 
fence was  that  the  allegations  were  false ;  that 


the  transactions  with  R.  were  bond  fide  and 
the  sale  aji  actual  one;  that  the  instalments 
of  said  obligation  were  accepted  by  plaintiff 
in  payment  of  the  goods  after  due  inquiry; 
and  that  even  if  the  allegations  were  true  the 
plaintiff  could  not  maintain  his  present  action. 
— The  Superior  Court  gave  judgment  for  the 
plaintiff,  finding  that  the  property  was  worth 
much  less  than  $2,000;  that  R.  never  paid 
anything  on  the  land  or  entered  into  posses- 
sion ;  and  that  the  deed  to  and  obligation  from 
R.  were  simulated  and  fraudulent.  This 
judgment  was  confirmed  by  the  Court  of 
Queen's  Bench,  Justices  Monk  and  Cross  dis- 
senting.— Held,  affirming  the  judgment  appeal- 
ed from,  that  the  evidence  shewed  a  fraudu- 
lent scheme  on  the  part  of  the  defendants  to 
obtain  the  goods  of  the  plaintiff  and  to  cheat 
him  out  of  the  price  by  inducing  him  to  ac- 
cept an  inadequate  security;  and  that  under 
the  circumstances  the  plaintiff  was  entitled  to 
recover  for  such  price.  Henry,  J.,  dissenting. 
— Per  Taschereau,  J.  The  court  should  not 
reverse  the  findings  on  a  question  of  fact  of 
the  two  courts  below,  except  under  very  un- 
usual'circumstances,  hays  v.  (iordon  (L.  R. 
4  P.  C.  337)  ;  Gray  v.  TurnbuU  (L.  R.  2  H. 
L.  53)  ;  Bell  v.  Corporation  of  Quebec  (5 
App.  Cas.  94)  ;  Smith  v.  St.  Lawrence  (L, 
R.  5  P.  C.  308).  He  agreed,  however,  with 
the  courts  below  on  the  facts. — Appeal  dis- 
missed with  costs.  Black  v.  Walker,  Cass. 
Dig,   (2  ed.)   768. 


(e)   Remedy  of  Unpaid  Vendor. 

33.  Title  to  goods  —  Consignment  subject 
to  payment  —  Breach  of  condition  —  Pur- 
chase for  value.'\ — Plaintiff  consigned  crude 
oil  to  A.,  a  refiner,  on  express  agreement  that 
no  property  in  the  oil  should  pass  until  he 
made  certain  payments.  Without  making  the 
payments  A.  sold  to  defendants,  without  know- 
ledge of  plaintiff.  Held,  affirming  the  Court 
of  Appeal  for  Ontario  (29  Gr.  300),  that  al- 
though defendants  were  purchasers  for  value 
from  A.,  believing  that  he  was  owner,  the 
plaintiff,  under  his  agreement,  having  retained 
the  property  in  the  oil,  arid  not  having  done 
anything  to  estop  him  from  maintaining  his 
right  of  ownership,  was  entitled  to  recover 
from  the  purchaser  the  price  of  the  oil.  For- 
risial  V.  McDonald,  \x.,  12. 

34.  Goods  consigned  for  sale  —  BUI  of  lad- 
ing —  Assignment  —  Property  in  goods  — 
Stoppage  in  transitu — Replevin.] — H.,  of  Sou- 
ris,  P.  K.  I.,  carried  on  the  business  of  lobster 
packing,  sending  his  goods  for  sale  on  com- 
mission to  a  consignee  at  Halifax.  N.  S.,  who 
supplied  him  with  tin  plates,  &c.  They  had 
dealt  in  this  way  for  several  years,  when,  in 
1882,  H.  shipped  180  cases  of  beef  via  Pictou 
and  Intercolonial  Railway,  addressed  to  him, 
the  bill  of  lading  providing  that  the  goods 
were  to  be  delivered  at  Pictou.  to  the  freight 
agent  of  the  Intercolonial  Railway  or  his  as- 
signs, the  freight  to  be  payable  in  Halifax. 
The  consignee,  being  on  the  verge  of  insol- 
vency, indorsed  the  bill  of  lading  to  McM., 
to  secure  accommodation  acceptances.  H. 
drew  on  the  consignee  for  the  value  of  the  con- 
signment, but  the  draft  was  not  accepted,  and 
he  directed  the  agent  of  the  Intercolonial 
Railway  not  to  deliver  the  goods.  The  goods 
had  been  forwarded  from  Pictou,  and  the 
agent  there  telegraphed  to  the  agent  at  Hali- 
fax to  hold  them.     McM.  applied  to  the  agent 
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at  Halifax  for  the  goods,  and  tendered  the 
freight,  but  delivery  was  refused.  In  a  re- 
plevin suit  against  the  Halifax  agent: — Held, 
affirming  the  judgment  appealed  from,  Henry, 
J.,  dissenting,  that  the  goods  were  sent  to  the 
agent  at  Pictou  to  be  forwarded,  and  that  he 
had  no  other  interest  in  them,  or  right  or  duty 
connected,  with  them,  than  to  forward  them  to 
their  destination,  and  could  not  authorize  the 
agent  at  Halifax  to  retain  them.  Held,  also, 
that  whether  or  not  a  legal  title  to  the  goods 
passed  to  McM.,  the  position  of  the  agent  in 
retaining  the  goods  was  simply  that  of  a 
wrongdoer,  and  McM.  had  such  an  equitable 
interest  in  such  goods,  and  right  to  the  posses- 
sion thereof,  as  would  prevent  the  agent  from 
withholding  them.  McDonald  v.  McPherson, 
xii.,  416. 

35.  Conditional  sale  of  goods  —  Suspensive 
condition — Moveables  incorporated  with  free- 
hold— Immoveables  by  destination — Hypothe- 
cary charges — Arts,  S75  et  seq.  C.  C] — A  sus- 
pensive condition  in  an  agreement  for  the  sale 
of  moveables,  whereby,  until  the  whole  of  the 
price  shall  have  been  paid,  the  property  in  the 
thin^  sold  is  reserved  to  the  vendor,  is  a  valid 
condition.  Banque  d'Hochelaga-  v.  Waterous 
Engine  Works  Co.,  xxvii.,  406. 

36.  Materials  for  railway — Immoveables  by 
destination — Receiver  in  .  possession — Unpaid 
vendor. 

See  Lien,  3. 

37.  Sale  of  machinery  —  Resolutory  condi- 
tion— Immoveables  by  destination — Moveables 
incorporated  with  the  freehold  —  Severance 
from  realty — Hypothecary  creditor — Unpaid 
vendor. 

See  Contract,  66. 


if)   Other   Cases, 

38.  Ooods  sold  and  delivered — Credit — Di- 
rection to  jurf — Withdrawal  of  evidence  from 
jury — New  trial,] — In  an  action  against  McK. 
&  Si.  for  goods  sold  and  delivered,  plaintiff 
bad  sold  the  goods  to  defendants  and  on  their 
credit,  and  his  evidence  was  corroborated  by 
defendant  McK.  The  goods  wer^  charged  in 
plaintiff's  books  to  C.  McK.  &?  Co.  (defendant 
McK.  being  a  member  of  both  firms),  and  cre- 
dited the  same  way  in  C.  McK.  &  Co.'s  books, 
notes  of  C.  McK.  &  Co.  were  taken  in  pay- 
ment, and  it  was  claimed  that  the  sale  of  the 
goods  was  to  C.  McK.  &  Co. — The  trial  judge 
called  the  attention  of  the  jury  to  the  state 
of  the  entries  in  the  books  of  plaintiff  and  of 
O.  McK.  &  Co.,  and  to  the  taking  of  the  notes, 
and  to  all  the  evidence  relied  on  by  the  de- 
fence, and  left  it  entirely  to  the  jury  to  say 
as  to  whom  credit  was  given  for  the  goods. 
Heild,  affirming  the  judgment  appealed  from 
(27  N.  B.  Rep.  42),  Strong  and  Patterson, 
J  J.,  dissenting,  that  the  case  was  properly  left 
to  the  jury  and  a  new  trial  was  refused. 
MUler  V.  Stephenson,  xvi.,  722. 

39.  Trover  —  Conversion  of  vessel  —  Joint 
owners — Marine  insurance  —  Abandonment — 
Salvage.] — ^A  sale  by  one  joint  owner  of  pro- 
perty does  not  amount,  as  against  his  co- 
owner,  to  a  conversion  unless  the  property  is 
destroyed  by  such  sale  or  the  co-owner  is  de- 
prived of  all  beneficial  Interest.  Rourke  v. 
Union  Ins,  Co.,  xxiii.,  344. 


40.  Mortgaged  goods — Sale  under  powers — 
Chattel  mortfingc — Mortgagee  in  possession — 
Negligence — Wilful  default — ^'Slaughter  sale'* 
— Practice — Assignment  for  benefit  of  credi- 
tors— Revocation  of.] — ^A  mortgagee  in  pos- 
session who  sells  the  mortgaged  goods  in  a 
reckless  and  improvident  manner  is  liable  to 
account  not  only  for  what  he  actually 
receives  but  also  for  what  he  might  have  olv 
tained  for  the  goods  had  he  acted  with  a  pro- 
per regard  for  the  interests  of  the  mortgagor. 
— ^An  ^ssienment  for  the  benefit  of  creditors 
is  revocable  until  the  creditors  either  execute 
or  otherwise  assent  to  it. — Under  the  provi- 
sions of  R.  S.  O.  c.  122,  in  order  to  enable 
the  assignee  of  a  chose  in  action  to  sue  in  his 
own  name,  the  assignment  must  be  in  writing, 
but  a  written  instrument  is  not  required  to 
restore  the  assignor  to  his  original  right  of 
action. — Where  creditors  refused  to  accept  the 
benefit  of  an  assignment  under  R.  S.  O.  c.  124. 
and  the  assignor  was  notified  of  such  refusal 
and  that  the  assignment  had  not  been  regis- 
tered, an  action  for  damages  was  properly 
brought  in  the  name  of  the  assignor  against  a 
mortgagee  of  his  stock  in  trade  who  sold  the 
goods  in  an  improper  manner.  Rennie  v. 
Block,  xxvi..  356. 

41.  Mandate  —  Partnership  —  Agency  — 
Factor — Pledge — Lien — Notice — Right  of  ac- 
tional ntervention  —  Arts,  11S9,  llkO,  1742, 
1915  C.  C] — A  partner  entrusted  with  pos- 
session of  goods  of  his  firm  for  the  purpose  of 
sale  may,  either  as  partner  in  the  business  or 
as  factor  for  the  firm,  pledge  them  for  ad- 
vances made  to  him  personally  and  the  lien 
of  the  pledgee  will  remain  as  valid  as  if  the 
security  had  been  given  by  the  absolute  owner 
oi  the  goods  notwithstanding  notice  that  the 
contract  was  with  an  agent  only. — ^Where  a 
consignment  of  goods  has  been  sold  and  they 
remain  no  longer  in  specie,  the  only  recourse 
by  a  person  who  claims  an  interest  therein  is 
by  an  ordinary  action  for  debt  and  he  cannot 
claim  any  lien  upon  the  goods  themselves  nor 
on  the  price  received  for  them.  DingwaU  v. 
McBean,  xxx.,  441. 

42.  Ooods  sold  by  agent  in  his  own  name — 
Contra  account — Compensation, 

See  Set-off,  1. 

43.  Droit  de  rhn&e — Insurable  interest  of 
vendor. 

See  Insurance,  Fibe,  80. 

44.  Agenp  of  foreign  company — Use  of  seal 
— Seizure  under  attachment — Conversion, 

See  Sheriff,  1. 

45.  Mortgaged  goods  —  Proviso  restricting 
sale  —  Stock  in  trade  —  Ordinary  course  of 
trade — Seizure^— Justification, 

See  Chattel  Mortgage,  10. 

46.  Ooods  sold  in  one  lot — Lump  price — 
Contract  by  agent  of  independent  firms — Ex- 
cess of  authority — Ratification, 

See  Principal  and  Agent,  4. 

47.  Cheese  factory  supply  agreement  — 
Transfer  of  personal  rights — Arts,  1510.  1517, 
1518  C.  C, — Warranty — Eviction — Reattiution 
— Prite-nom, 

See  Action,  134. 
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48.  Person  to  whom  credit  was  given — As- 
signment in  trust — Power  of  attorney  hy  trus- 
tee— Authority  of  attorney  to  use  principalis 
name — Evidence. 

See  Debtob  and  Cbeditob,  46. 

49.  Sale  of  timber — Delivery — Time  of  pay- 
ment— Premature  action  —  Vendor  and  pur- 
chaser. 

See  Contract,  212.  . 

50.  Curator — Purchase  of  trust  estate — Art. 

im  C.  C. 

See  Action,  132. 

51.  Contract — Shipping  receipt — Carriers — 
Liability  limited  by  special  conditions — Negli- 
gence—  Connecting  lines  of  transportation — 
Wrongful  conversion — Sale  of  goods  for  non- 
payment of  freight  —  Principal  and  agent — 
Varying  terms  of  contract. 

See  Carriers,  2. 


3.  Sale  of  Land. 
(c)   Description  and  Boundaries. 

52.  Unsurveyed  lands  —  Unknown  quantity 
— Sold  by  the  acre  —  Contract  —  "  More  or 
less  '* — Will — Executors  —  Breach  of  trust — 
Specific  performance.}  —  Executors  were  au- 
thorized by  will  to  sell  such  portion  of  the 
real  estate  as  they  in  their  discretion  should 
think  necessary  to  pay  off  a  mortgage  and 
such  debts  as  the  personal  estate  would  not 
discharge.  They  offered  for  sale  at  auction  a 
lot  descril>ed  as  **  sixty  acres  (more  or  less) 
section  78,  Loch  End  Farm,  Victoria  Dis- 
trict/' and  giving  the  boundaries  on  three 
sides.  The  lot  was  unsurveyed  and  offered  for 
sale  by  the  acre,  an  upset  price  of  $35  being 
fixed.  By  the  conditions  of  sale  a  survey  was 
to  be  made  after  the  sale  at  the  joint  expense 
of  vendors  and  purchaser. — S.  purchased  the 
lot  for  $36  per  acre  and  on  being  surveyed  it 
was  found  to  contain  117  acres.  The  execu- 
tors refused  to  convey  that  quantity,  alleging 
that  only  some  $2,000  was  required  to  pay  the 
debts  of  the  estate,  and  refused  to  execute  a 
deed  of  the  117  acres  tendered  to  S.  In  a  suit 
by  S.  for  specific  performance  of  the  contract 
for  sale  of  the  whole  lot.  Held,  reversing  the 
judgment  appealed  from  and  restoring  that  of 
the  judge  on  the  hearing  (2  B.  C.  Rep.  67), 
Gw>iine,  J.,  dissenting,  that  S.  was  entitled  to 
a  conveyance  of  the  117  acres,  and  that  the 
executors  would  not  be  guilty  of  a  breach  of 
trust  in  conveying  that  quantity.  Sea  v.  Mo- 
Lean,  xiv.,  632. 

53.  Lots  sold  by  plan — Closing  lanes  on  sale 
plan  —  Easement  —  Estoppel — Acceptance  of 
lease  according  to  altered  plan. 

•     See  Title  to  Land,  33. 

54.  Sale  of  timber  limits — Errors  and  omis- 
sions— Statement  of  account — Res  judicata — 
Deed — Evidence. 

See  No.  108,  infra. 

65.  Sale  of  land  —  Building  restrictions — 
Construction  of  covenant  —  Description  — 
Street  boundaries. 

See  Contract,  15. 

56.  Sale  of  land — Description  in  deed — Ex- 
tent— Terminal  point — Number  of  rods. 
See  Deed,  24. 
8.  0.  D. — 41 


57.  Lands  sold  en  bloc — Metes  and  bounds 
— Description — Cadastral  plans — Possession — 
Notice  of  adverse  title — Husband  and  wife — 
Authorization. 

See  Title  to  JLiAnd,  87. 

58.  Mistake  in  designation  of  lands — Princi- 
pal and  agent. 

See  Mistake,  7. 


{b)  Evidence. 

59.  Land  sold  by  auction — Vendor  not  dis- 
closed at  sale — Subsequent  correspondence — 
Contract — Statute  of  Frauds. 

See  Vendor  and  Purchaser,  3. 

60.  Sale  of  mortgaged  lands — Agreement — 
Statute  of  Frauds — Specific  performance. 

See  No.  95,  infra. 

61.  Conditions  —  Notice  to  purchasers  — 
Error  in  mortgage — Rectification — Estoppel. ' 

See  Vendor  and  Purchaser,  19. 

62.  Sale  of  timber  limits — Mortgage — Mis- 
take —  Registration — Description  —  Written 
document. 

See  No.  108.  infra. 

63.  Agreement  for  sale — Fraud — Misrepre- 
sentation— Rescission. 

See  Contract,  119. 

64.  Deed — D^ivery — Retention  by  grantor 
— Presumption — Rebuttal. 

I  See  Evidence,  178. 

65.  Sale  of  leased  premises  —  Parol  agree- 
ment— Misrepresentation — Statute  of  Frauds. 

See  No.  110,  infra. 


(c)  Executions. 

66.  Purchase  of  land  —  Voluntary  payment 
— Lien  —  Application  of  proceeds  —  Inter- 
pleader —  Lands  taken  or  sold  under  execu- 
tion.]—  Where  the  purchaser  of  land  volun- 
tarily paid  to  the  sheriff  the  amount  of  an  ex- 
ecution in  his  hands  in  a  bond  fide  belief  that 
it  was  a  charge  upon  the  land. — Held,  affirm- 
ing the  judgment  appealed  from  (2  Man.  L. 
It.  257),  that  a  party  having  a  lien  on  said 
lands  could  not,  under  the  Interpleader  Act, 
claim  the  money  so  paid  to  the  sheriff  as 
against  the  execution  creditor,  even  where  he 
had  relinquished  his  title  to  the  land  to  enable 
the  owner  to  carry  out  the  said  sale,  and  was 
to  receive  a  portion  of  the  purchase  money. — 
Semble,  that  as  the  lands  were  neither  "  taken 
nor  sold  under  execution,'*  the  case  was  not 
within  the  Interpleader  Act.  Federal  Bank 
of  Canada  v.  Canadian  Bank  of  Commerce, 
xiii.,  384. 

67.  Lands  sold  in  execution — Adjudication — 
Joint  purchasers — Security  to  sheriff— Joint 
adjudicataire  in  default  —  Sale  d  la  folic 
ench^re—Art.  688,  691,  69A,  160  C.  C.  P.]— At 
judicial  sale,  on  10th  July,  1875,  appellant, 
S.,  respondent,  L.,  and  C.  became  joint  pur- 
chasers of  land  for  $2,500. — On  28th  August, 
1875,  the  sheriff  returned  the  writ  stating  that 
he  had  levied  a  net  sum  of  $2,352.90,  which 
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had  been  paid  to  him  by  a  bond  as  required  by 
law,  and  that  be  held  that  sum  subject  to  the 
order  of  the  court.  This  pretended  bond  was 
in  reality  a  "  bon  "  in  the  following  terms : 
"Good  to  S.  D..  sheriff,  for  $2,299.65,  for 
value  received,  payable  to  his  order.  This  bon 
serves  as  security  in  the  matter  No.  225  B,  et 
(U.  V.  VoU.  Three  Uivers,  2nd  August,  1875," 
and  signed  by  the  three  purchasers,  S.,  G.  and 
L. — Uu  the  return  distributions  were  made 
and  L.,  the  respondent,  collocated  for  $1,876.- 
70  and  $259.93. — The  appellant,  McG.,  being  a 
judgment  creditor  of  S.,  the  other  appellant, 
inlerveued  in  the  case  to  exercise  the  rights  of 
his  debtor. — On  5th  March,  1883,  L.  served 
the  judgments  of  distribution  on  appellant  S., 
and  on  the  representatives  ot  C,  deceased ; 
and  on  20th  of  same  month  petitioned  for  an 
oraer  to  re-sell  the  property  so  purchased  by 
himself  jointly  with  the  other  "adjudicataires" 
for  false  bidding,  and  McG.  appeared  on  the 
petition. — These  proceedings  being  summary, 
no  w^ritten  answers  were  put  in,  and  on  IGth 
June  following,  the  Superior  Court  ordered 
the  re-sale  for  fali^e  bidding  upon  the  purchas- 
ers, &  and  C.  alone;  and  this  judgment  was 
attirmed  by  the  Queen's  Bench,  at  Quebec,  on 
7th  May,  1884,  modifying,  however,  the  judg- 
ment by  ordering  the  re-sale  to  be  made  upon 
the  three  *' adjudicataires ;"  Monk  and  Ram- 
say, J  J.,  dissenting. — The  question  was,  whe- 
ther or  not  L.  could  demand  re-sale  of  a  pro- 
gerty  of  which  he  was  a  co-purchaser  for  false 
idding,  he  himself  being  one  of  the  "  adjudi- 
catairen "  in  default,  who  had  retained  the 
purchase  money  by  giving  their  joint  **  bon," 
instead  oi  furnishing  the  sheriff  with  the  sure- 
ties-required by  law.  Held,  per  Strong,  Henry 
and  Taschereau,  J  J.  (Ritchie,  C.J.,  and  Four- 
nier,  J.,  dissenting),  reversing  the  judgment 
appealed  from,  that  the  respondent  was  not  en- 
titled to  demand  a  re-sale.  The  bon  was  not 
a  surety  contemplated  by  art.  1588  O.  C.  P. ; 
and  the  three  purchasers  having  made  with 
the  sheriff  an  agreement  not  contemplated  by 
law,  should  be  compelled  to  govern  themselves 
according  to  that  agreement,  and  the  respond- 
ent's only  course  was  by  direct  action  against 
his  co-debtors  to  recover  from  them  their 
share.  —  Per  Taschereau,  J.  The  obligation 
contracted  by  S.,  C.  and  li.  in  becoming  joint 
purchasers  at  a  judicial  sale  was  a  joint  and 
several  obligation,  and  it  follows  that  their 
**  bon  "  bound  them  jointly  and  severally  also. 
Under  such  an  obligation  they  were  responsible 
only  towards  each  other  for  one-third  of  the 
purchase  money,  and  each  for  the  whole  to 
the  sheriff.  By  the  judgments  below,  appel- 
lant S.  found  himself  individually  compelled 
to  pay  the  full  amount  of  the  price  of  sale  to 
respondent,  to  prevent  the  re-sale  of  the  pro- 
perty (arts.  694.  760  C.  C.  P.)  ;  while,  if 
there  was  any  default,  respondent  was  equally 
in  default  with  his  co-ad judicatairea,  and  there 
could  be  no  doubt  a  private  agreement  had 
been  come  to  between  the  three  purchasers 
which  respondent  sought  to  repudiate.  —  Per 
Ritchie,  C.J.^  dissenting.  McG.  could  be  in 
no  better  position  than  his  debtor,  and  to  al- 
low him  to  get  a  third  of  this  property  as  the 
property  of  S.  without  payment  by  himself  or 
S-  of  ^/^  of  the  price  which  he  was  bound  to 
pay,  seems  so  unreasonable  and  unjust  that 
it  would  be  necessary  to  be  satisfied  beyond  all 
doubt  that  the  law  was  clear  and  unquestion- 
able on  the  point  before  sanctioning  what  ap- 
pears such  manifest  injustice. — Per  Fournier, 
.J.,  dissenting.  The  question  whether  there  be- 
ing three  joint  purchasers  who  have  all  made 
default  in  paying  the  price  of  their  adjudica- 
tion, one  of  them  can,  as  hypothecary  credi- 


tor mentioned  in  the  certificate  of  registration 
and  as  a  collocated  creditor  unpaid,  proceed  to 
a  sale  d  la  folic  cnch^e  of  the  land  sold  to  the 
three  purchasers,  is  very  clearly  settled  by  art. 
691  (J.  C.  P.— The  only  right  appellant  had 
was  to  exercise  the  rights  of  S.  his  debtor, 
and  if  appellant  wished  to  avail  himself  of 
those  rights,  he  should  fulfil  the  obligation  of 
his  debtor  by  paying  his  share  of  the  adjudi- 
cation, lie  was  seeking  to  have  a  third  of  the 
land  adjudj^ed  to  S.  without  paying  the  third 
of  the  price  of  adjudication  which  S.  was 
bound  to  pay.  —  Appeal  allowed  with  costs. 
McQreevy  v.  Leduc,  Cass.  Dig.  (2  ed.)  801. 

68.  Sale  of  lands  by  sheriff — Folic  ench^e 
— lie-sale  for  false  bidding,  arts*  690  et  seq. 
C.  C.  P.— Art,  688  C.  V.  P—PrivUeges  and 
hypothecs — Sheriff^s  deed — Registration  of — 
Absolute  nullity.] — Part  of  lands  seized  by 
the  sheriff  had  been  withdrawn  before  sale, 
but  on  proceedings  for  folic  ench^c  it  was 
ordered  that  the  property  described  in  the 
procts  verbal  of  seizure  should  be  re-sold,  no 
reference  being  made  to  the  part  withdrawn. 
On  appeal  the  Court  of  Queen's  Bench  re- 
versed the  order  on  the  ground  that  it  dir- 
ected a  re-sale  of  property  which  had  not  been 
sold  and  further  because  an  apparently  regu- 
lar sheriff's  deed  of  the  lands  actually  sold 
had  been  duly  registered,  and  had  not  been 
annulled  by  the  order  for  re-sale,  or  prior 
to  the  proceedings  for  foUe  ench^e.  Held, 
that  the  sheriff's  deed  having  been  issued  im- 
properly and  without  authority  should  be 
treated  as  an  absolute  nullity  notwithstanding 
that  it  had  been  registered  and  appeared  upon 
its  face  to  have  been  regularly  issued,  and  it 
was  not  necessary  to  have  it  annulled  before 
taking  proceedings  for  folle  ench^e.  Lambe 
V.  Armstrong,  xxvii.,  309. 

69.  Description  of  subdivided  lots — Lands 
seized  in  execution — Separate  lots  put  up 
en  bloc — Device  to  obstruct  purchasers — Arts, 
638,  7U  C,  C,  P.—Proc^  verbal  of  seizure. 

See  Sheriff,  2,  3. 

70.  Seizure  of  lands  super  non  domino  et 
non  posstdente — Registration  of  deed. 

See  Sheriff,  6. 

71.  Sheriff*s  sale  of  land — Bond  for  price — 
NuUity — Fraud — Opposition. 

See  Sheriff,  lO. 

72.  Title  to  land — Sheriff's  sale — Vacating 
sale — Refund  of  price — Ewposure  to  eviction 
— Actio  condiotio  indebiti — Substitution  — 
Prior  incumbrance — Discharge  by  sherifTs 
sale — Petition  to  vacate  sheriff's  sale. 

See  Substitution,  9. 

73.  Levy  under  execution — Charging  lands 
— Territories  Real  Property  Act — Tori — In- 
demnity to  sheriff. 

See  Sheriff,  13. 

74.  Interdiction — Marriage  laws — Author- 
ization by  interdicted  husband — Dower — Re- 
gistry laws — Sheriff's  sale — Warranty — Suc- 
cession— Renunciatton — Donation, 

See  Title  to  Land.   111. 


(d)   Fraud. 

75.  Title  to  land — Vendor  and  purchaser — 
Deed    of   sale — Rescission — False   representa- 
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iions — Fraud — Joint  UahilUy  of  parties  who 
received  consideration.} — May  filed  a  bill  to 
set  aside  a  sale  of  land,  described  in  the  deed 
to  him  as  block  No.  55,  containing  52  lots  ac- 
cording to  plan  registered,  alleging  conspir- 
acy and  false  and  fraudulent  misrepresenta- 
tions effected  under  the  following  circum- 
stances:— McL.  and  McA.  were  interested  in 
a  contract  for  the  purchase  of  3  blocks  of 
land  containing  52  lots  each,  and  McL.  with 
McA.'s  consent  and  sanction  came  to  Toronto 
to  sell  the  land.  In  Toronto  G.  met  McL., 
and  agreed  to  find  purchasers,  G.  to  get  any 
money  over  $100  per  lot.  G.  solicited  May 
to  purchase,  stating  that  he  had  secured  the 
lots  for  a  very  short  time  at  $150  per  lot, 
but  that  right  was  contingent  upon  his  taking 
all  the  lots  contained  in  3  blocks  offered,  and 
representing  that  one  block  faced  McPhillips 
street.  May  said  he  would  purchase,  pro- 
vided G.,  D.  and  he  w^ere  co-partners  or  joint 
investors  in  the  3  blocks.  An  agreement  was 
signed  to  that  effect,  but  it  was  ultimately 
agreed  that  May  should  pay  for  and  take  the 
conveyance  to  himself  of  block  33  at  $150 
per  lot.  G.  filled  up  a  conveyance  which  had 
been  signed  in  blank  bv  McL.  of  lot  35  from 
McA.  to  May,  and  induced  him  to  accept  it 
without  further  inquiry  by  producing  and  de- 
livering a  guarantee  from  McL.,  that  he  bad 
a  power  of  attorney  from  McA.,  and  that  the 
plan  was  registered  and  title  perfect.  May 
paid  $5,200  cash  and  gave  a  mortgage  for 
$2,500.  G.  got  $2500  of  this  money.  May 
subsequently  ascertained  that  the  block  in 
question  did  not  front  on  McPhillips  street, 
and  that  G.  and  D.  were  not  joint  investors 
with  him,  and  that  statements  in  the  guar- 
antee were  false.  May  prayed  that  the  sale 
be  set  aside,  the  portion  of  the  purchase 
money  already  paid  be  re-paid  to  him,  and 
that  the  mortgage  given  to  secure  payment 
of  the  remainder  be  cancelled.  Held,  revers- 
ing the  Court  of  Queen's  Bench  for  Manitoba, 
that  the  false  and  fraudulent  representations 
made  by  G.  and  McL.,  entitled  May  to  the  re- 
lief prayed  for  against  McA.,  McL.  and  G. 
jointly  and  severally.  May  v.  McArthur.  20 
O.  L.  J.  248;  4  C.  L.  T.  336;  Cass.  Dig.  (2 
«d.)   779. 

76.  SitnUated  sale  of  lands — Conveyance  in 
fraud  of  creditors  generally — Insolvency, 

iSee  Fraudulent  Preference,  4. 

77.  Agreement   for  sale — Misrepresentation 
— Rescission — Evidence. 

See  Contract,  119. 

78.  Sale   of  leased  premises — Parol  agree- 
ment— Evidence — Misrepresentation. 

See    110,    infra. 


(e)   Mistake, 

79.  Sale  of  timber  limits — Mortgage — Er- 
rors and  omissions  in  account — Written  in- 
strument— Evidence. 

See  Xo.  108,  infra, 

80.  Rescission  of  contract — Common  error 
— Failure  of  consideration. 

See  No.  88,  infra. 

81.  Agreement  for  sale — ^futual  error — Re- 
servation  of   minerals — Specific   performance. 

See  No.  89,  infra. 


82.  Debtor  and  creditor  —  Payment  —  Ac- 
cord and  satisfaction — Sale  of  land — Mistake 
in  designation  of  property — Principal  and 
agent. 

See  Mistake,  7. 


(/)  Redemption;  Droit  de  Rim6ri. 

83.  Right  of  redemption — Sale  d  r6mM — 
Notice — Mise  en  demeure — Res  judicata.] — 
Held,  afiirming  the  judgment  appealed  from, 
(M.  L.  R.  3  Q.  B.  124),  where  the  right  of 
redemption  stipulated  by  the  seller  entitled 
him  to  take  back  the  property  sold  within 
three  months  from  the  day  the  purchaser 
should  have  finished  a  completed  bouse  in 
course  of  construction  on  the  property  sold, 
it  was  the  duty  of  the  purchaser  to  notify  the 
vendor  of  the  completion  of  the  house,  and  in 
default  of  such  notice,  the  right  of  redemp- 
tion might  be  exercised  after  the  expiration 
of  the  three  months. — There  was  no  chose 
jugee  between  the  parties  by  the  dismissal  of 
a  prior  action  on  the  ground  that  the  time 
to  exercise  the  right  of  redemption  had  not 
arrived,  and  the  conditions  stipulated  had  not 
been  complied  with.  Leger  v.  Fournier,  xiv., 
314. 

84.  2'itle  to  land — Ripht  of  redemption — 
Effect  as  to  third  parties — Pledge — Delivery 
and  possession  of  thing  sold.] — Ueal  estate 
was  conveyed  to  S.  as  security  for  money  ad- 
vanced by  him  to  the  vendor,  the  deed  of 
sale  containing  a  provision  that  the  vendor 
should  have  the  right  to  a  re-conveyance  on 
paying  to  S.  the  amount  of  the  purchase 
money,  with  interest  and  expenses  disbursed, 
within  a  certain  time.  S.  subsequently  ad- 
vanced the  vendor  a  further  sum  and  ex- 
tended the  time  for  redemption.  The  right  of 
redemption  was  not  exercised  by  the  vendor 
within  the  time  limited,  and  S.  took  possession 
of  the  property,  which  was  subsequently  seized 
under  an  execution  issued  by  V.,  a  judgment 
creditor  of  the  vendor.  S.  then  filed  an  oppo- 
sition claiming  the  property  under  the  d^. 
Held,  reversing  the  judgment  of  the  Court  of 
Queen's  Bench,  that  as  it  was  shewn  that 
the  parties  were  acting  in  good  faith,  and  that 
they  intended  the  contract  to  be,  as  it  pur- 
ported to  be,  une  vente  d  rimM,  it  was  valid 
as  such,  not  only  between  themselves  but  also 
as  respected  third  persons.  Salvas  v.  \  assal, 
xxvii..  iiH. 

[Followed  in  The  Queen  v.  Montminy  (29 
Can.  S.  C.  R.  08).] 

See  Scire  Facias,  2. 

85.  Sale  or  pledge — Vente  d  rhnM — Con- 
cealment— Registration  —  Transfer  of  Crown 
lands. 

See  Scire  Facias,  2. 


(g)   Rescission, 

86.  Title  to  lands — Donation  in  form  of 
sale — (Jifts  in  contemplation  of  death — Mor- 
tal illness  of  donor — Presumption  of  nullity — 
Validating  circumstances — Dation  en  paie- 
ment—Arts.  7Y?2,  9S9  C.  f'.]— During  her  last 
illness  and  a  short  time  before  her  death,  B. 
granted  certain  lands  to  V.  by  an  instrument 
purporting  to  be  a  deed  of  sale  for  n  price 
therein  stated,  but  in  reality  the  transaction 
was  intended  as  a  settlement  of  arrears  of 
salary  due  by  B.  to  the  grantee  and  the  con- 
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sideration  acknowledged  by  the  deed  was  never 
paid.  Held,  reversing  the  decision  of  the 
Court  of  Queen's  Bench,  that  the  deed  could 
not  be  set  aside  and  annulled  as  void,  under 
the  provisions  of  article  762  of  the  Civil  Code, 
as  the  circumstances  tended  to  shew  that 
the  transaction  was  actually  for  good  con- 
sideration {dation  en  paiemcnt),  and  conse- 
quently legal  and  valid.  Valade  v.  Lalonde, 
xxvii..  551. 

87.  Vendor  and  purchaser — Sale  of  leased 
premises — Termination  of  lease — Damages — 
Art,  1663  C.  C] — The  Court  of  Queen's  i 
Bench  for  Lower  Canada  (Q.  R.  7  Q.  B.  293). 
reversed  the  decision  of  the  trial  court  and 
held :  That  the  purchaser  of  real  estate  to  be 
delivered  forthwith  could  not  require  the 
vendor  to  eject  the  tenants,  the  existence  of 
leases  being  no  impediment  to  immediate  de- 
livery of  the  premises  sold,  and  every  sale 
being  subject  to  existing  leases  up  to  the 
time  of  the  expiration  of  the  current  term, 
and  further,  that  if  the  purchaser  refused  to 
carry  out  the  agreement  for  sale  on  the 
ground  of  the  existence  of  such  leases,  he 
could  not  have  the  sale  set  aside  {rescUi^e), 
with  damages  against  the  vendor. — On  appeal 
the  Supreme  Court  of  Canada  affirmed  the 
judgment  appealed  from  for  the  reasons  stated 
in  the  Court  of  Queen's  Bench  and  dismissed 
the  appeal  with  costs.  Alley  v.  Canada  Life 
Assurance  Co.,  14th  June,  1898.  xxviii.,  (508. 


88.  Contract — Rescission — Innocent  misre- 
presentation— Common  error — Sale  of  land — 
Failure  of  consideration.] — An  executed  con- 
tract for  the  sale  of  an  interest  in  land  will 
not  be  rescinded  for  mere  innocent  misre- 
presentation. But  where,  by  error  of  both 
parties  and  without  fraud  or  deceit,  there  has 
been  a  complete  failure  of  consideration  a 
court  of  equity  will  rescind  the  contract  and 
compel  the  vendor  to  return  the  purchase 
money.  Thus  where,  on  the  sale  of  a  mining 
claim,  it  turned  out  that  the  whole  property 
sold  was  included  in  prior  claims  whereby 
the  purchaser  got  nothing  for  his  money  the 
contract  was  rescinded  though  the  vendor 
acted  in  good  faith  and  the  transaction  was 
fi-ee  from   fraud.     Cole   v.   Pope,  xxix.,   291. 

89.  Sale  of  land — Agreement  for  sale — Mu- 
tual mistake  —  Reservation  of  minerals  — 
Specifuo  performance.] — The  E.  &  N.  Railway 
Company  executed  an  agreement  to  sell  cer- 
tain lands  to  H.,  who  entered  into  possession, 
made  improvements,  and  paid  the  purchase 
money,  whereupon  a  deed  was  delivered  to 
him,  which  he  refused  to  accept,  as  it  reserved 
the  minerals  on  the  land  while  the  agreement 
was  for  an  unconditional  sale.  In  an  action 
by  H.  for  specific  performance  of  the  agree- 
ment the  company  contended  that  in  its  con- 
veyances the  word  **  land  "  was  always  used 
as  meaning  land  minus  the  minerals.  Held, 
reversing  the  judgment  of  the  Supreme  Court 
of  British  Columbia  (6  B.  C.  Rep.  228),  Tas- 
chereau,  J.,  dissenting,  that  the  contract  for 
sale  being  expressed  in  unambiguous  language, 
and  H.  having  had  no  notice  of  any  reserva- 
tions, it  could  not  be  rescinded  on  the  ground 
of  mistake  and  he  was  entitled  to  a  decree 
for  specific  performance.  Hobbs  v.  Esquimalt 
and  Sanaimo  Ry.  Co.,  xxix.,  450. 

[Leave  to  appeal  to  the  Privy  Council  was 
granted  (33  Can.  Gaz.  393),  but  subsequently, 
on  compromise  between  the  parties,  the  ap];)eal 
was  dismissed  for  want  of  prosecution.] 


90.  Boundary  of  lands — Misrepresentation 
— Deceit — Rescission  of  contract — Evidence — 
"Notice — Inquiry. 

See  Title  to  Land.  2. 

91.  Sale  of  land  —  Representation  as  to 
boundaries — Description  —  Executed  contract 
— Deficiency — Fraud — Compensation. 

See  Vendor  and  Pubchaseb,  21. 

92.  Contract  for  sale  of  land — Misrepresen- 
tation— Fraud — Rescission^Evidence. 

See  Contract,  119. 

93.  Title  to  land — Sale  by  auction — Agree- 
ment as  to  title — Breach — Rescission  of  con- 
tract. 

See  Vendor  and  Purchaser.  22. 

94.  Sale  of  .  land — Error  —  Rescission  of 
contract. 

See  Vendor  and  Purchaser,  24. 


(h)  Specific  Performance. 

95.  Mortgaged  lands — Agreement  in  icrit- 
ing — Statute  of  Frauds — Matters  for  future 
arrangement — Equity  of  redemption — Specific 
performance.]  —  L.  signed  a  document  by 
which  he  agreed  to  sell  lands  to  W.  for 
$42,500,  and  W.  signed  an  agreement  to  pur- 
chase the  same.  The  document  signed  by  W. 
stated  that  the  property  was  to  be  purchased 
"  subject  to  the  incumbrances  thereon."  With 
this  exception  the  papers  were,  in  substance, 
the  same,  and  each  contained  at  the  end  this 
clause :  '*  terms  and  deeds.  &c.,  to  be  arranged 
by  the  Ist  of  May  next.** — On  the  day  that 
these  papers  .were  signed  L.,  on  request  of 
W.'s  solicitor,  to  have  the  terms  of  sale  put 
in  writing,  added  to  the  one  signed  by  him 
the  following :  "  Terms,  $500  cash  this  day, 
$500  on  delivery  of  the  deed  of  the  Parker 
property,  $800  with  interest  every  three 
months  until  the  $6,500  are  paid,  when  the 
deed  of  the  entire  property  will  be  executed." 
— The  property  mentioned  in  these  documents 
was.  with  other  property  of  L.,  mortgaged  for 
$36,000.  W.  paid  two  sums  of  $500  and  de- 
manded a  deed  of  the  Parker  property,  which 
was  refused. — In  an  action  against  L.  for 
specific  performance  of  the  above  agreement, 
the  defendant  set  up  a  verbal  agreement  that 
before  a  deed  was  given  the  other  property  of 
L.  was  to  be  released  from  the  mortgage,  and 
also  pleaded  the  Statute  of  Frauds.  Held. 
affirming  the  judgment  of  the  Supreme  Court 
(N.  S.),  Patterson,  J.,  doubting,  that  there 
was  no  completed  agreement  in  writing  to  sat- 
isfy the  Statute  of  Frauds. — Per  Ritchie,  C.J.. 
the  agreement  only  provides  for  payment  of 
$(».50(),  leaving  the  greater  part  of  the  pur- 
chase money  unprovided  for.  If  W.  was  to 
assume  the  mortgage  it  was  necessary  to  pro- 
vide for  the  release  of  L.'s  other  property 
and  for  matters  in  relation  to  the  leasehold 
property. — Per  Strong.  J.,  the  agreement  was 
for  sale  of  an  equity  of  redemption  only  and 
as  questions  would  arise  in  future  as  to  re- 
lease of  L.*8  other  property  from  the  mortgage 
and  his  indemnity  from  personal  liability  to 
the  mortgagee,  which  should  have  formed  part 
of  the  preliminary  agreement,  specific  per- 
formance could  not  be  decreed.  WUliston  v. 
Lawson,  xix.,  673. 

96.  Vendor  and  purchaser  —  Principal  and 
agent — Sale    of   land — Authority    to    agent — 
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Price  of  »clc.]— M.,  owner  of  an  undivided 
three  quarter  interest  in  land  at  Sault  Ste. 
Marie,  telegraphed  to  her  solicitor  at  that 
place.  "  Sell  if  possible,  writine  particulars ; 
will  give  you  good  commission.'*  C.  agreed  to 
purchase  it  for  $600'  and  the  solicitor  tele- 
graphed M.,  **  Will  you  sell  three-quarter  in- 
terest sixty-seven  acre  parcel,  Korah,  for  six 
hundred,  half  cash,  balance  year?  Wire 
stating  commission."  M.  replied,  "  Will  accept 
offer  suggested.  Am  writing  particulars; 
await  my  letter."  The  same  day  she  wrote 
the  solicitor,  **  Telegram  received.  I  will 
accept  $600,  $300  cash  arid  $300  with  interest 
at  one  vear.  This  payment  I  may  say  must 
be  a  marked  cheque  at  par  for  $300,.  mjnjjs 
your  commission  $15,  and  balance  $300 
secured."  The  property  was  incumbered  to 
the  extent  of  over  $300  and  the  solicitor  de- 
ducted this  amount  from  the  purchase  money 
and  sent  M.  the  balance  which  she  refused  to 
accept.  He  also  took  a  conveyance  to  himself 
from  the  former  owner  paying  off  the  mort- 
gage held  by  the  latter.  In  an  action  against 
M.  for  specific  performance  of  the  contract  to 
sell:  Held,  aflBrming  the  judgment  of  the 
Court  of  Appeal,  that  the  only  authority  the 
solicitor  had  from  M.  was  to  sell  her  interest 
for  $586  net  and  the  attempted  sale  for  a  less 
sum  was  of  no  effect.  Held,  further,  that  the 
conveyance  to  the  solicitor  by  the  former 
owner  was  for  M.*s  benefit  alone.  Clergue  v, 
Murray,  xxzii.,  450. 

[Leave  for  an  appeal  to  the  Privy  Council 
was  refused,  July.  1903.  In  the  judgment  re- 
fusing leave  to  appeal,  Prince  v.  Oagnon  (8 
App.  Cas.  103)  was  referred  to.] 

97.  Offer  to  sell  lands — Conditional  accept- 
ance— Completion  of  title — Specific  perform- 
ance. 

See  Contract,  126. 

98.  Agreement  for  sale  —  Mutual  error  — 
Reservation  of  minerals. 

See   No.  89,  ante. 


(i)  Taw  Sales. 

99.  Land  taof  salesS2  Vict.  c.  36,  s.  155 
(O.)  — -4 rrears  of  taxes — Nullity. ]  —  Where 
there  was  no  evidence  that  land  sold  for 
arrears  of  taxes  had  been  properly  assessed, 
or  that  taxes  duly  assessed  were  in  arrear  at 
the  time  of  such  sale,  the  sale  of  the  land  is 
invalid.  Strong  and  Gwynne.  JJ.,  dissenting^ 
Strong.  J.,  holding  that  section  155  of  c.  36 
of  32  Vict.  (Ont.)  applied  to  cases  where  any 
taxes  were  in  arrear  at  the  date  of  the  sale. 
— Per  Fournier,  Henry,  and  Gwynne,  JJ. 
Where  it  appears  that  no  portion  of  the  taxes 
have  been  overdue  for  the  period  prescribed 
by  the  statute  under  which  the  sale  takes 
place,  the  sale  is  invalid,  and  the  defect  is  not 
cured  by  s.  155  of  32  Vict.  c.  36  (Ont.). 
McKay  v.  Crysler,  iii.,  436. 

100.  Land  tax  sale — Warrant  and  list  of 
lands— S2  Viet.  c.  36  (Ont.)—R.  S.  O. 
{1877)  c.  180  —  Surrendered  Indian  lands  — 
Crown  grant — Exemptions. 

See  Assessment  and  Taxes,  37. 

101.  Land  tax  sales — Irregular  procredings 
— Halifax  Assessment  Act,  1883 — Notice  — 
Production  of  statement  — Healing  clauses. 

See  Assessment  and  Taxes,  59. 


102.  Mortgage — Sale  of  mortgaged  land  for 
taxes — Purchase  by  mortgagor  —  Action  to 
foreclose — Pleading. 

See  Mobtoaqe,  35. 


(y)   Warranty, 

103.  Transfer  of  timber  umits — Warranty 
—Eviction — Arts.  1515,  1518  C.  C— Damages 
— Assessment  by  experts — Case  remitted  to 
court  below.]  —  The  respondents  ceded  and 
transferred  "  with  warranty  against  all 
troubles  generally  whatsoever  "  to  the  appel- 
lants, two  limits  containing  50  square  miles. 
"  Not  to  interfere  with  limits  granted  or  to 
be  renewed  in  view  of  regulations."  The 
limits  were  subsequently  found  to  interfere 
with  prior  grants  made  to  one  H.  Held,  that 
the  respondents  having  guaranteed  the  appel- 
lants against  all  troubles  whatsoever,  and  at 
the  time  of  such  warranty  the  limits  sold 
having  become,  through  negligence  of  re- 
spondent's auieurs,  the  property  of  H.,  the 
appellants  were  entitled  to  recover  the  propor- 
tionate value  of  the  limits  from  which  they 
had  been  evicted,  and  damages  to  be  estimated 
according  to  the  increased  value  of  the  limits 
at  the  time  of  eviction,  and  also  the  cost  of  all 

■  improvements,  but,  as  the  evidence  as  to  pro- 
'  portionate  value  and  damages  was  not  satis- 
factory, it  was  ordered  that  the  record  should 
be  sent  back  to  the  court  of  first  instance,  and 
that  the  amount  should  be  there  determined 
upon  a  report  to  be  made  by  experts  to  that 
court  on  the  value  of  the  same  at  the  time  of 
eviction. — Per  Strong  and  Gwynne,  JJ.,  dis- 
senting. That  the  only  reasonable  construc- 
tion which  could  be  put  upon  the  words 
"  with  warranty  against  all  troubles  generally 
whatsoever "  in  the  deed,  must  be  to  limit 
their  application  to  protecting  the  assignee  of 
the  licenses  against  all  claims  to  the  licenses 
themselves,  as  the  instruments  conveying  the 
limits  therein  described,  and  not  as  a  guar- 
antee that  the  assignee  of  the  licenses  should 
enjoy  the  limits  therein  described,  notwith- 
standing that  it  should  appear  that  they  were 
interfered  with  by  a  prior  ^license.  But, 
assuming  a  different  construction  to  be  cor- 
rect, there  was  not  suflicient  evidence  of  a 
breach  of  the  guarantee.  Dupuy  v.  Ducondu, 
vi..  425. 

[This  decision  was  reversed  by  the  Privy 
Council,  9  App.  Cas.  150.] 

104.  Land  subject  to  charges — Warranty — 

■  Subsequent  account  stated  —  Promise  to  pay. 

See  Warranty,  1. 

105.  Title  to  land  —  Warranty  —  Special 
,  agreement — Knowledge  of  cause  of  eviction — 

Art.  1512  C.  C— Damages. 

See  Title  to  Land,  124. 


(k)  Other  Cases. 

106.  Mortgaged  lands — Absolute  sale — Sale 
of  equity  of  redemption  —  ConHiderafion  in 
deed — Illiterate  grantor — Equitable  relief.] — 
B.  sold  to  C.  land  mortgaged  to  a  loan  society, 
the  consideration  stated  in  the  deed  at  $1,400, 
and  $104  being  paid  to  B.  Afterwards  C. 
paid  $1,081  and  obtained  a  discharge  of 
the  mortgage.  B.  sued  to  recover  the  differ- 
ence between  the  amount  paid  the  society  and 
the  balance  of  the  $1,400,  and  testified  that  he 
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intended  to  sell  the  land  for  a  fixed  price ;  that 
he  had  been  informed  by  W.,  father-in-law  of 
Cm  that  there  would  be  about  $300  coming  to 
him :  that  he  had  demurred  to  the  acceptance 
of  the  sum  offered,  $104,  but  was  informed  by 
O.  and  the  lawyer's  clerk,  who  drew  the 
deed,  that  they  had  figured  it  out  and  that  was 
all  that  would  be  due  him  after  paying  the 
mortgage;  that  he  was  incapable  of  figuring 
it  himself  and  accepted  it  on  this  representa- 
tion. C.  claimed  that  the  transaction  was 
only  a  purchase  by  him  of  the  equity  of  re- 
demption, and  that  B.  had  accepted  $104  in 
full  for  the  same.  Held,  reversing  the  judg- 
ment appealed  from,  Taschereau  and  Gwynne, 
JJ.,  dissenting,  that  the  weight  of  evidence 
was  in  favour  of  the  claim  made  by  B.,  that 
the  transaction  was  an  absolute  sale  of  the 
land  for  $1,400;  and  independently  of  that, 
the  deed  itself  would  be  sufficient  evidence  to 
support  such  claim  in  the  absence  of  satisfac- 
tory proof  of  fraud  or  mistake.  Burgess  v. 
Conioayt  xiv.,  90. 

107.  Land  speculation — Investment  of  trust 
funds — (Condition  precedent  —  I'rencription  — 
Art,  2262  C.  C. — Transfer— Evidence— PrHe- 
nom.'\ — H.  agreed  to  invest  trust  funds  of  C. 
with  M.  in  a  land  speculation,  mentioning  in 
the  letter  notifying  M.  of  acceptance  of  his 
draft,  the  understanding  II.  had  as  to  the 
share  ho  was  to  get  and  adding :  "  I  also 
assume  that  the  lands  are  properly  conveyed, 
and  the  full  conditions  of  the  prospectus 
carried  out,  and  if  not.  that  money  will  be  at 
once  refunded."  The  lands  were  never  prop- 
erly conveyed  and  the  conditions  of  the  pros- 
pectus never  carried  out.  T.  J.  C.  transferred 
sous  seing  priv6  this  claim  to  plaintiff  who 
brought  action  for  the  draft.  An  objection 
was  made  that  proof  of  the  transfer  had  not 
been  made.  Held^  affirming  the  judgment  ap- 
pealed from  (M.  L.  R.  (>  Q.  B.  354).  that 
the  action  being  for  the  recovery  of  money 
entrusted  to  defendant  for  a  special  purpose, 
the  prescription  of  two  years  did  not  apply. 
That  the  conditions  upon  which  the  money 
had  been  advanced  were  conditions  pre- 
cedent and  not  having  been  fulfilled,  M. 
was  bound  to  •refund  the  money.  That  as 
the  transfer  of  the  claim  to  plaintiff  had 
been  admitted  by  M.,  plaintiff,  even  if 
considered  as  a  prSte-nom,  had  sufficient  in- 
terest to  bring  the  present  action.  Moodie  v. 
Jones,  xix.,  266. 

108.  Timber  limits — Mortgage  to  vendor — 
Suhsequrnt  conveyance — Description  of  lands 
— Hypothecary  action — Acknovcledgment  sign- 
ed in  error — Judgment  against  original  pur- 
chaser— Res  judicata  —  Registration — Varia- 
tion of  agreement  by  subsequent  deed — Parol 
testimony  to  contradict  deed  —  Bonus  on 
transfer  of  timber  limits — Statement  of  ac- 
<count — Errors  and  omissions.] — Appeal  from 
judgment  of  the  Queen's  Bench,  reversing  the 
Superior  Court,  at  Quebec,  (8th  July,  1882), 
in  an  hypothecary  action  by  appellant  against 
respondents.  The  Superior  Court  declared  re- 
spondents* lands  hypothecated  in  favour  of 
appellant  "  for  the  capital,  interest  and  costs 
mentioned  in  his  declaration,  amounting  to 
the  sum  of  $5,250  currency.  wMth  interest  from 
7th  July.  1880,  at  8  %  per  annum,  and  costs 
of  suit,  and  frais  des  pieces"  condemned  re- 
spondents to  surrender  lands  to  be  judicially 
sold  upon  the  curator  to  be  named  to  the 
surrender,  to  the  end  that  apT)ellant  might  be 
paid  out  of  the  proceeds,  unless  respondents, 
within  15  days  of  service  of  judgment,  paid 
appellant  the  $5,250  interest  and  costs. — By 


memo,  of  sale,  dated  31st  July,  and  deposited 
with     Clapham.     N.P.,   on     10th    September, 
1872,  T).  sold  to  C.  "  all  the  limits  l^elonging 
to  the  said  D..  on  the  Jacques-Cartier  River, 
containing  about  170  miles,  together  with  all 
the  square  timber,  logs  and  firewood  made  on 
the  said  river.  200  nieces  of  which  are  now 
at   St.   Sauveur.  and  also  the  property  pur- 
chased from  O'S.,  B.  &  W..  with  the  islands, 
now  belonging  to  the  said  D.,  for  $35,570  to 
be  paid."  as  set  out  in  the  memorandum.     It 
was    further    provided    that  a  deed    of    sale 
should  be  prepared  as  soon  as  possible. — On 
21st  Nov.,  1872,  the  formal  deed  from  D.  to 
C.  was  executed,  the  land  conveyed  being  by 
it  hypothecated   in   favour  of  the  vendor  for 
balance    of    price. — The    deed    mentioned  the 
memo,  and  that  the  conveyance  was  made  for 
and  in  consideration  of     .     .     .     $35,087.37* 
.     .     .     on    account    and    in     part    payment 
whereof  the  said  D.  acknowledged  to  have  re- 
ceived   at    and    before    execution    $4  095.    of 
which   $3,995   was   employed    in   payment   of 
wages   to  labouring  men  for  work  •  done  and 
performed  on  part  of  the  property  sold  due 
the  vendor,  previous   to  31st  July  last  past, 
and  that  the  price  and  terms  of  payment  in 
the  memo,   of  sale  had  been  changed  in   the 
present     deed   of    sale    made    in    pursuance 
thereof." — The  W.  property  was  not  mention- 
ed in  this  deed  of  21st  Nov..  and  one  of  the 
questions  arising  was,  as  to  whether  the  deed 
was  intended  to   vary   the  agreement  of  31st 
July,  1872,  so  far  as  related  to  this  property 
and  the   price   thereof. — On   4th  June.  1878, 
respondents   purchased   from    C.   part  of   the 
property   he  had  acquired   from    L).,   and   on 
14th  of  the  same  month  registered  their  deed 
of  purchase. — In  Feb.,    1879,   D.   sued  C.  to 
recover  $5,000.  balance  alleged  to  be  due,  on 
the  price  specified    in   his  deed.     C.   pleaded 
payment,  and   Stuart,   J.,   dismissed  his  plea 
and   entered   judgment   against   him    for    the 
$5,000,  with  interest  at  8%,  from  20th  Feb- 
ruary, 1879.  and  costs. — Failing  payment  from 
D.,  in  July,  1880,  began  the  present  action, 
to  which  respondents  pleaded  payment  by  C 
and   consequent    extinction    of  the    hypothec, 
and  further  that  their  purchase  was  made  in 
good   faith   relying  upon   a  receipt    from   D., 
which  their  vendor  held.     Stuart,  J.,  before 
whom  the  case  was  heard,  adhered  to  his  pre- 
vious  decision.  —  The   Queen's    Bench    (Tas- 
sier  and  Baby,  JJ..  dissenting)    reversed  the 
Superior  Court,  and  from  that  judgment  this 
appeal  was  taken. — The  principal  points  for 
decision  were  : — 1.  Had  the  judgment  obtained 
I  by  D.  against  C.  the  effect  of  res  judicata? 
'  --2.  On   2nd    September.    J876.    D.   signed   a 
I  statement  of  account,  acknowledging  that  the 
I  purchase   price  then  due  by  Q.   to  him  was 
I  .>1.442.Ji3.      Respondents    contended    that    D. 
I  could  not  go  behind  this  representation,  their 
purchase  being  made  subsequently  to  it;  but 
I  appellant    alleged    that    he    had    only    signed 
!  the  statement  on   condition  that  he  was  not 
!  to  be  bound  by  it,  if  incorrect,  and  that  in 
any  event  it  was  not  proved  that  it  had  ever 
been  brought  to  the  notice  of  respondents. — 
3.  On  5th  December,  1872.  C.  paid  the  Com- 
missioner of  Crown    Lands,    as   the   transfer 
I   bonus  on  the  limits  sold  by  D..  $1,344.     It 
I  was  necessary  to  decide  whether  D..  the  ven- 
dor, or  C.  the  purchaser,  was  legally  bonnd 
I  to  pay  this  bonus,  the  agreement  being  silent 
,  as  regarded  it. — 4.  As  to   the  property  men- 
tioned in  the  agreement  of  31st  July.  1872.  as 
I   the  W.  property,  the  price  was  fixed  by  the 
'  agreement  at  $1,350,  but  it  did  not  then  be- 
I  long  to  D.     After  the  agreement  on  21st  No- 
I  vember,    1872,    C    paid    this    amount    to   the 
owner,  and  contended  that,  although  the  prop- 
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erty  was  omitted  from  the  deed  of  2l8t  No- 
vember, 1872,  the  two  documents  should  be  read 
in  connection  with  each  other,  and  the  omis- 
sion did  not  relieve  D.  from  the  liability  to 
carry  out  his  promise  of  sale,  or  to  be  charged 
with  the  price  when  paid  by  C. — 5.  The  notary 
who  made  the  agreement  of  31st  July,  and  the 
deed  of  21st  November.  1872,  testified:  "  I 
have  no  doubt  in  my  own  mind  that  this  lot 
(\V.)  was  included  in  the  sale.  It  was  not 
put  in  this  intentionally  to  avoid  a  repetition 
of  the  deed,  and  Mr.  Hall  undertook  to  make 
the  assi^rnment  direct  to  Mr.  Connolly,  on 
fi^etting  paid  out  of  that  purchase  money, 
which  was  part  of  the  sale."  Appellant  con- 
tended that  this  evidence  could  not  be  received 
to  contradict  or  vary  the  terms  of  a  valid 
instrument.  Ueld  1.  Affirming  the  judgment 
of  Casault.  J.,  who  decided  the  question  on 
demurrer  (7  Q.  L.  R.  43).  and  the  judgment 
of  the  Queen's  Bench  sustaining  Casault.  J., 
that  the  judgment  against  O.  was  res  inter 
alios  acta  as  regarded  the  respondents  and  not 
binding  on  them. — 2.  That  there  was  no  evi- 
dence in  the  record  to  sustain  the  contention 
that  the  acknowledgment  of  account  signed 
by  D.  was  ever  brought  to  the  notice  of  re- 
spondents before  they  purchased,  and  there- 
fore appellant  might  properly  shew  it  had  been 
signed  in  error.---3.  Reversing  the  Court  of 
Queen's  Bench,  that  the  bonus  of  $1  344  paid 
to  the  Commissioner  of  Crown  Lands,  was  a 
payment  which  the  purchaser  of  the  limits 
was  legally  bound  to  make,  and  which,  there- 
fore, could  not  be  charged  against  D. — 4.  Re- 
versing the  Court  of  Queen's  Bench,  that  ap- 
pellant was  not  properly  chargeable  with  the 
amount  paid  for  the  W.  property,  an  entirely 
new  contract  having  been  substituted  by  the 
deed  of  21st  November.  1872,  for  the  promise 
of  sale  of  31st  July,  1872.--5.  That  the  evid- 
ence of  the  notary  could  not  be  received  to 
contradict  the  deed. — ^Appeal  allowed  with 
costs.  Henry,  J.,  dissenting.  Duhuc  v.  Kid- 
ston,  Cass.  Dig.   (2  ed.)   779. 

109.  Purchase  of  lands — iiuperficial  area — 
Deficienoy — Delivery  to  agent  —  Pleading  — 
ArU.  1501,  1502,  C.  C— Temporary  ewcep- 
tion.] — To   an    action    for    balance    of    price 

,  of  hinds  the  company  pleaded  by  temporary 
exception  that  out  of  3,307  superficial  feet 
sold  to  them.  T.  never  delivered  710  feet,  and 
that  so  long  as  the  full  quantity  purchased 
was  not  delivered  they  were  not  bound  to 
pay.  T.  replied  that  he  delivered  all  the 
land  sold  to  V..  the  agent  of  the  company,  with 
its  assent  and  approbation,  together  with 
other  land  sold  to  V.  at  the  same  time.  V. 
had  purchased  all  the  lands  owned  by  T.  in 
that  locality  but  exacted  two  deeds  of  sale, 
one  of  3,307  feet  for  the  R.  ('o..  and  another 
of  the  balance  of  the  property  for  himself. 
By  the  deed  to  V.  his  land  was  bounded  by 
that  previously  sold  to  the  company.  V.  took 
possession  and  the  company  fenced  in  what 
they  required.  Held,  affirming  the  judgments 
appealed  from,  that  T.  having  delivered  to 
v.,  the  agent  of  the  company,  with  its  assent 
and  approbation,  the  whole  of  the  land  sold 
to  them  together  with  other  lands-  sold  to 
V.  at  the  same  time  he  was  entitled  to  the 
balance  of  the  purchase  money. — Per  Tascher- 
eau,  J.  All  appellant  could  claim  was  a  dimin- 
ution of  price,  or  cancellation  of  the  sale 
under  arts.  1501.  1502  C.  C.  and  therefore 
their  plea  was  bad.  North  Shore  Ry.  Co.  v. 
Trudel  24  C.  L.  J.  57;  Cass.  Dig.  (2  ed.) 
793. 

110.  Lease  —  Provision  for  termination — 
8ale  of  premises — Parol  agreement — Misrepre- 


sentation— Quiet  enjoymenf]  —  A  lease  of 
premises  used  as  a  factory  contained  this 
provision:  "Provided  that  in  the  event  of  the 
lessor  disposing  of  the  factory  the  lessees 
will  vacate  the  premises,  if  necessary,  on  six 
months'  notice."  Held,  reversing  the  judg- 
ment of  the  Court  of  Appeal  (26  Ont.  App. 
R.  78),  and  that  of  Rose.  J.,  at  the  trial 
(29  O.  R.  75),  that  a  parol  agreement  for  the 
sale  of  the  nremises.  though  not  enforceable 
under  the  Statute  of  Frauds,  was  a  "  disposi- 
tion "  of  the  same  under  said  provision  entit- 
ling the  lessor  to  give  the  notice  to  vacate. 
Heldy  further,  that  the  lessor  having,  in  good 
faith,  represented  that  he  had  sold  the  prop- 
erty, with  reasonable  grounds  for  believing  so, 
there  was  no  fraudulent  misrepresentation  en- 
titling the  lessee  to  damages  even  if  no  sale 
within  the  meaning  of  the  provision  had  actu- 
ally been  made,  nor  was  there  any  evicticm 
or  disturbance  constituting  a  breach  of  the 
covenant  for  quiet  enjoyment. .  Lumbers  v. 
Gold  Medal  Furniture  Mfg.  Co.,  xxx.,  55. 

111.  Sale  of  land — Conveyance  absolute  in 
form-^-Mortgage  —  Resulting  trust — Notice  to 
equitable  owner — Estoppel  —  Inquiry.^ — The 
transferee  of  an  interest  in  lands  under  an  in- 
strument absolute  on  its  face,  although  in 
fact  burthened  with  a  trust  to  sell  and  account 
for  the  price,  may  validly  convey  such  interest 
without  notice  to  the  equitable  owners.  Oland 
V.  McNeil,  xxxii.,  23. 

112.  Title  to  land — Fraudulent  conveyance 
— Principal  and  agent — Laches. 

See  Trusts,   1. 

113.  Droit  de  rimM — Imurable  interest  of 
vendor. 

See  Insurance,  Fire,  80. 

114.  Mortgage — Verbal  agreement  as  to  con- 
sideration— Su  bsequent  deed — Misrepresenta- 
tion. 

See  Vendor  and  Purchaser,  18. 

115.  Agreement  for  sale  of  lands — Resolu- 
tory condition — Resciliatidn — Mise  en  demeure 
—Arts.  10^2,  1067,  1J,78,  1536,  1587,  1538, 
1550  C.  C. 

See  Contract,  4. 

116.  Grant  of  land  by  specific  description — 
Plan  of  subdivision  —  Boundaries — Riparian 
rights — Explanatory  evidence — Unity  of  own- 
ership—Use—  Separate  grants — Implied  re- 
servations— Apparent  easement — Quasi  ease- 
ment. 

See  Easement,  6. 

117.  Mortgaged  premises  —  Leasehold — Re- 
newed  term — Decree  for  foreclosure — Power  of 
sale — Deed  after  foreclosure. 

See  MortqXge,  26. 

118.  Deed  absolute  in  form — Security  for 
loan — Sale  or  mortgage — Purchaser  for  value 
without  notice. 

See  Mortoaoe,  34. 

See  Registry  Laws,  1. 

119.  Agreement  for  transfer  of  land — Ven- 
dor's lien — Notice. 

See  Lien,  2. 

120.  Wife*s  separate  estate — Sale  with  right 
of  redemption — Security  for  husband's  debts 
—Art.  1301,  C.  C. 

See  Husband  and  Wife,  3. 
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4.  Sale  of  Ship. 

131.  ;S7ii;)«  and  shippinff — Notice  of  aban- 
donment— Hale  of  vessel  by  master — Necessity 
for  sale  —  Marine  insurance  —  Constructive^ 
total  Ions. 

iSVc  Insurance,  Marine,  44. 


SAI.VAGE. 

Rescue  of  stranded  vcaacl — Special  contract 
— Action  by  agent  of  owners — Parties. 
t<cc  Shipping,  5. 


121.  Island  of  Anticosti — lAoitaHonr—rJudg- 
ment — Vendor  and  vendee — Hes  judicata. 

See  Estoppel,  62. 

122.  Mortgaged  lands  —  Sale  by  agent  — 
Authority  to  give  credit — Inquiry — Payment. 

See  P&incipal  and  Agent,  5. 

123.  Agreement  to  purchase  land — Specific 
performance — Mortgage  as  part  payment — Se- 
cond mortgage — Negotiable  instrument. 

See  Contract,  244. 

124.  Land  Qr&oi  dc  substitution — Sale  of 
sand  pits  by  institute — Damages — Revendica- 
tion — Action  by  substitute — Bad  faith — Evi- 
dence— Prescription — Art.  2268  C.  C, 

See  Substitution,  4. 

125.  Sale  of  land  subject  to  mortgage — In- 
demnity of  vendor — Special  agreement — Pur- 
chaser trustee  for  third  party. 

See  Mortgage,  61. 

126.  Contract  for  sale  of  land — Agreement 
to  pay  interest — Delay — Default  of  vendor. 

See   Vendor  and  Purchaser.  30. 

127.  Scire  facias — Title  to  land — Annulment 
of  letters — Sale  or  pledge — Vente  d  rimM — 
Concealment    of   material    facts — Arts.   1174-   ' 
1279    Ri   S.    Q. — Registration  —  Transfer   of 
Crown  lands— Art.  1007  C.  P.  Q.—Art.  1553,   I 
C.  C.  ' 

See  Crown.  93.  I 

128.  Easement — Sale  of  land — Unity  of  pos- 
session— Severance — Continuous  user.  j 

See  Easemeitt,  19.  { 

120.  Parol  agreement  for  sale  of  leased  . 
premises — Termination  of  lease — Misrepresen-  \ 
tation.  I 

See  Lease,  33. 

130.  Construction  of  contract — Sale  of  min-  I 

ing  claim  —  Breach  of  agreement — Re-convey-  I 
ance — Enhanced  value. 

See  Contract,  238.  i 


SAWI.OGS  IN  STREAMS. 

1.  *'  Sawlogs  Driving  Act "  —  R.  S.  O. 
(i887)  c.  121 — Arbitration  action  on  award- 
River  improvements — Detention  of  logs. 

See  Watercourses,  5. 

2.  Negligence — Vis  major  —  Driving  timber 
— Servitude — Watercourses — Floatable  rivers 
—Statutory  duty— 53  Vict,  c.  37  (Que.)— 
Riparian  rights. 

See  Rivers  and  Streams,  1,  2,  3,  7. 


SAVINGS  BANK. 

Loan  by — Pledge  of  securities — Validity  of 
pledge— R.  S.  C.  c.  122.  s.  20. 

See  Debtor  and  Creditor,  49. 


SCHOOI.S. 

1.  Division  of  district — C.  S.  L.  C.  c.  lo, 
ss.  31,  33—40  Vict.  c.  22,  s.  11  (Que.)— Con- 
struction of  statute — 33  Vict.  c.  25,  s.  7  (Que.) 
— Decision  of  superintendent — Mandamus.'i — 
Under  40  Vict.  c.  22.  s.  11  (Que.),  the  Super- 
intendent of  Education,  on  an  appeal  to  mm 
from  the  decision  of  the  School  Commissioners 
of  St.  Valentin,  ordered  that  the  school  dis- 
trict of  the  municipality  should  be  divided 
into  two  districts  with  a  school  house  in  each. 
— ^The  commissioners  decreed  the  division,  and 
a  few  days  later,  on  a  petition  presented  by 
ratepayers  protesting  against  the  division, 
passed  another  resolution,  refusing  to  enter- 

;  tain  the  petition.  Later  on,  without  having 
I  taken  any  steps  to  execute  the  decision  of  the 
I  superintendent,  they  passed  another  resolu- 
tion, declaring  that  the  district  should  not  be 
I  divided  as  ordered  by  the  superintendent,  but 
'  should  be  re-united  into  one. — Upon  a  per- 
I  emptory  writ  of  mandamus  ordering  the  com- 
>  missioners  to  execute  the  decision  of  the  Sup- 
erintendent of  Education,  the  commissioners 
j  contended  that  they  had  acted  on  the  decision 
by  approving  of  it,  and  that  as  the  law  stood 
I  they  had  power  and  authority  to  re-unite  the 
two  districts  on  the  petition  of  a  majority  of 
I  the  ratepayers,  and  that  their  last  resolution 
I  was  valid  until  set  aside  by  an  appeal  to  the 
I  superintendent.  Held,  reversing  the  Court  of 
Queen's  Bench,  that  the  commissioners  having 
I  acted  under  the  authority  conferred  upon  them 
I  by  C.  S.  L.  C.  c.  15,  ss.  31,  33,  and  an  appeal 
I  having  been  made  to  the  Superintendent  of 
:  Education,  his  decision  in  the  matter  was  final ; 
see  40  Vict.  c.  22.  s.  11  (Que.)  ;  and  could  only 
be  modified  by  the  superintendent  himself  on 
an  application  made  to  him  under  33  Vict,  c 
25,  s.  7  (Que.)  ;  and,  therefore,  the  peremp- 
tory mandamus  ordering  the  respondents  to 
execute  the  superintendent's  decision  should 
issue.  Trvmblay  v.  Commissaires  d'Ecole  de 
St.  Valentin,  xii..  546. 

2.  Establishment  of  new  school  district — 
^  Jurisdiction  of  Superintendent  of  Education 
'  upon  appeal — Statutory  conditions — /fO  Vict,  c, 

2 J,  s.  11    (Oue.)—R.  S.  O.  arts.  1863,  1864, 
,  2055.]  —  Upon  application  by  appellant  for 
,  mandamus  to  compel  respondent  to  establish 
a  new  school  district  in   the  Parish  of   Ste. 
Victoire  in  accordance  with   the  terms  of  a 
decision  by  the  Superintendent  of  Education 
under  40 "Vict.  e.  22.  s.  11  (Que.),  respondents 
pleaded  that  the  superintendent  had  no  juris- 
diction to  make  the  order,  the  petition  in  ap- 
I  peal  not  having  been  approved  of  by  three 
qualified  school   visitors.     The  decree  of  the 
.  superintendent  alleged  that  the  petition  was 
I  approved  by  the  inspector  of  schools,  as  well 
as    by    three    visitors.      Held,    affirming    the 
0)urt  of  Queen's  Bench  that  the  petition  in 
appeal  >must  have  the  approval  of  three  visi- 
tors qualified  for  the  municipality  where  the 
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appeal  to  the  superintendent  originated,  and 
as  one  of  the  three  visitors  who  had  signed 
the  petition  in  appeal  was  parish  priest  of  an 
adjoining  parish,  and  not  a  qualified  school 
visitor  for  the  municipality  of  Ste.  Victoire, 
the  decision  of  the  superintendent  was  null 
and  void. — ^Taschereau,  J.,  dissented  on  the 
ground  that  as  the  decree  of  the  superintend- 
ent stated  that  the  inspector  of  schools  was  a 
visitor,  it  was  primd  facie  evidence  that  the 
formalities  required  to  give  the  superintendent 
jurisdiction  had  been  complied  with.  Hue.  v. 
JSchool  Conimissioner  of  Ste.  Victoire,  xix., 
477. 

3.  By-Ukio — Hiffh  school  district — Totofiskips 
detaiched.] — The  appellant  moved  to  quash  a 
by-law  of  the  County  of  Elgin,  passed  to  de- 
tach certain  townships  from  the  high  school 
districts  to  which  they  had  been  attached 
up  to  that  time.  The  grounds  upon  which  the 
by-law  was  attacked  were  that  it  was  ultra 
vires  of  the  county  council ;  that  the  districts 
could  only  be  changed  by  consent  of  the  muni- 
cipalities interested;  and  that  it  did  not  pro- 
vide for  the  continued  liability  of  the  muni- 
cipalities detached  for  debts  previously  in- 
curred. Tlie  motion  to  quash  was  made  be- 
fore Mr.  Justice  Robertson,  who  dismissed 
it  with  costs,  and  his  decision  was  affirmed  by 
the  Court  of  Appeal  for  Ontario  (21  Ont. 
App.  R.  585).— The  Supreme  Court  of  Can- 
ada affirmed  the  judgment  of  the  court  below, 
and  dismissed  the  appeal  with  costs.  Wilson 
V.  County  of  Elgin^  xxiv.,  706. 

4.  School  trustees — Trespass  by  individual 
corporators — Suit  by  corporation  against  meni- 
bers—H.  S.  N.  S.  (4  ser,)   c.  23. 

See  Action,  170. 

5.  Taxes— County  taas—R.  8.  N.  S.  i4th 
ser.)   c.  32.  s.  52 — Exemptions. 

See  Mandamus,  1. 

6.  Private  school  for  girls — Educational  es- 
tablishment—Jfl  Met.  c.  6,  s.  26  {Que.)— Ex- 
emption from  taxes. 

See  Assessment  and  Taxes.  39. 

7.  Taxes  in  County  of  Halifax — Mandamus. 

See  Assessment  and  Taxes,  62. 

8.  Denominational  education  —  Manitoba 
A'ct — Legislative  jurisdiction. 

See  CoMMEBCiAL  Law,  69. 

9.  Suit  against  trustees  —  'faxing  costs — 
Locus  standi  of  ratepayer. 

See  Appeal,  179. 

10.  School  corporation  —  Decision  of  Sup- 
erintendent of  Public  Instruction — Appeal- 
Final  judgment — M  andamus — Practice. 

See  Mandamus,  3. 

11.  Assessment  and  taxes  —  By-law — Ex- 
emption from  municipal  rates. 

See  By-law,  6. 


SCHOOL  FUND  AND  LANDS. 

See  Constitutional  Law,  7. 


SCIRE  FACLaS. 

1.  Patent  of  invention  —  Combination  of 
old  elements — Want  of  novelty — Infringement 
of  former  patent — Damages.'] — In  order  to  re- 
cover damages  for  infringement  of  letters  pat- . 
ent  of  invention,  it  is  not  necessary  to  have 
a  subsequent  patent,  (under  cover  of  which 
the  infringement  has  been  made)  set  aside  by 
scire  facias.     Collette  v.  Lasnier,  xiii.,  563. 

2.'  Title  to  land — Annulment  of  letters  pat- 
ent— Tender — Sale  or  pledge — Vente  d  rhn^i 
— Concealment  of  material  fact — Arts.  J21fJt- 
1279  R.  S.  Q. — Registration  —  Transfer  of 
Crown  lands— Art.  J007  C.  P.  Q.—Art.  J55S, 
C.  C.l — A  sale  of  land  subject  to  the  right 
of  redemption  (vente  d  remerd),  transfers 
the  title  in  the  lands  to  the  purchase  in  the 
same  manner  as  a  simple  contract  of  sale. 
Salvas  V.  Vassal  (27  Can.  S.  C.  R.  68)  fol- 
lowed. The  locatee  of  certain  Crown  lands 
sold  his  rights  therein  to  B..  reserving  the 
right  to  redeem  the  same  within  nine  years, 
and  subsequently  sold  the  same  rights  to  ^I., 
subject  to  the  first  deed.  These  deeds  were 
both  registered  in  their  proper  order  in  the 
registry  office  for  the  division  and  in  the 
Crown  lands  office  at  Quebec.  M.  paid  the 
balance  of  Crown  dues  remaining  unpaid  upon 
the  land  and  made  an  application  for  letters 
patent  of  grant  thereof  in  which  no  mention 
was  made  of  the  former  sale  by  the  original 
locatee.  In  an  action  by  scire  facias  for  the 
annulment  of  the  letters  patent  granted  to  M. ; 
Held,  Taschereau,  J.,  dissenting,  that  the 
failure  to  mention  the  vente  A  rcmM  in  the 
application  for  the  letters  patent  was  a  mis- 
representation and  concealment  which  entitled 
the  Crown  to  have  the  grant. declared  void  and 
the  letters  patent  annulled  as  having  been  is- 
sued by  mistake  and  in  ignorance  of  a  material 
fact,  notwithstanding  the  registration  of  the 
first  deed  in  the  Crown  lands  office.  Fonseoa 
V.  Attorney-Oeneral  for  Canada^  (17  Can.  S. 
O.  R.  612)  referred  to.  Held,  further.  Tas- 
chereau, J.,  dissenting,  that  it  is  not  necessary 
that  such  an  action  should  be  preceded  or 
accompanied  by  tender  or  deposit  of  the  dues 
paid  to  the  Crown  in  order  to  obtain  the  issue 
of  the  letters  patent.  The  Queen  v.  Montminy, 
xxix..   481. 

3.  Forfeiture  of  charter — Information  by 
Attorney-General — Arts.  997  et  seq.  C.  C.  P.I 
— The  company  by  its  Act  of  incorporation 
was  authorized  to  carry  on  business  provided 
$100,000  of  its  capital  stock  was  subscribed, 
and  30%  paid  thereon,  within  six  months 
after  the  passing  of  the  Act.  On  information 
that  only  ij;(M),5(K)  had  been  bond  fide  sub- 
scribed prior  to  commencing  operations,  the 
balance  having  been  subscribed  for  by  G.  in 
trust,  who  subsequently  surrendered  a  portion 
of  it  to  the  company,  and  that  the  30%  had 
not  been  truly  and  in  fact  paid  thereon,  the 
Attorney-General  sought  by  proceedings  in  the 
Superior  Court  to  have  the  company's  charter 
set  aside  and  declared  forfeited. — Held,  af- 
firming the  judgment  appealed  from,  Gwynne, 
J.,  dissenting,  1.  That  this  being  a  Dominion 
statutory  charter  proceedings  to  set  it  aside 
were  properly  taken  by  the  Attorney-General 
of  Canada.  2,  That  such  proceedings  taken  by 
the  Attorney-CJeneral  of  Canada  under  arts. 
997  et  seq.  C.  C.  P.,  in  the  form  authorized 
by  those  articles,  are  sufficient  and  valid 
though  erroneously  designated  in  the  pleadings 
as  a  scire  faciaa.  3.  That  the  bond  fide  sub- 
scription of  $1(X),000  within  six  months  from 
the  passing  of  the  Act  of  incorporation,  and 
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the  payment  of  30%  thereon  were  conditions 
precedent  to  the  legal  organization  of  the  com- 
pany with  power  to  carry  on  business,  and  as 
these  conditions  had  not  been  bond  fide  and  in 
fact  coml>lied  with  within  such  six  months 
the  Attorney  General  was  entitled  to  have  the 
charter  declared  forfeited.  Dominion  Salvage 
and  Wrecking  Co.  v.  Attomey-Oeneral  of  Can- 
ada, xxi.,  72. 

4.  Cancellation  of  Utters  patent — Crown 
lands — Error  in  grant — Adverse  claim.l — ^The 
provisions  of  the  Quebec  statute  respecting  the 
sale  and  management  of  public  lands  (32  Vict, 
c.  11,  R.  S.  Q.  art.  1299)  do  not  authorize 
the  cancellation  of  letters  patent  by  the  Com- 
missioner of  Crown  Lands  where  adverse 
claims  to  the  lands  exist.  Judgment  appealed 
from  reversed,  and  judgment  of  the  trial 
court  (Q.  R.  18  S.  C.  520)  restored.  The 
'  King  v.  Adams,  xxxi..  220. 


"SCOTT  ACT." 

See  Canada  Te^pebance  Act. 


SEAIi. 


1.  Writ  of  execution  —  Signature  of  officer 
— Seal.] — In  Nova  Scotia  writs  of  execution 
need  not  be  signed  by  the  prothonotary  of  the 
court.  It  is  the  seal  of  the  court  which  gives 
validity  to  such  writs,  not  the  signature  of  the 
officer.    Archibald  v.  Huhley,  xviii.,  116. 

2,  Ewecuted  contract —  Liability  of  corpora- 
tions.'] —  An  executed  contract  for  purposes 
within  its  corporate  powers  and  of  which  it 
receives  benefit  is  binding  upon  a  corporation 
although  the  contract  was  not  executed  under 
the  corporate  seal.  Bernardin  v.  North  Duf- 
ferin,  xix.,  581. 

And  see  Company  Law,  28-31. 


SEAL  FISHING. 

Imperial  Act,  56  d  51  Vict,  o.  23,  ss.  i,  S 
and  Jf — Order-in-council  under  —  Judicial  no- 
tice —  Russian  cruiser  —  War  vessel — Pres- 
ence within  prohibited  zone — Burden  of  proof. 
See  Evidence,  1G2. 


SEARCH  WARRANT. 

1.  Canada  Temperance  Act  —  Magistrate's 
jurisdiction — Constable  —  Justification  of  of- 
ficer —  Goods  in  custodia  legis  —  Replevin — 
Estoppel — Res  judicata.] — A  search  warrant 
issued  under  **  The  Canada  Temperance  Act " 
is  good  if  it  follows  the  prescribed  form,  and 
if  it  has  been  issued  by  competent  authority 
and  is  valid  on  its  face  it  will  afford  justifi- 
cation to  the  officer  executing  it  in  either  crim- 
inal or  civil  proceedings,  notwithstanding  that 
it  may  be  bad  in  fact  and  may  have  been 
quashed  or  set  aside.  Taschereau,  J.,  dis- 
senting. —  The  statutory  form  does  not  re- 
quire the  premises  to  be  searched  to  be  de- 
scribed by  metes  and  bounds  or  otherwise. — 
A  judgment  on  certiorari  quashing  the  war- 
rant would  not  estop  the  defendant  from  jus- 
tifying under  it  in  proceedings  to  replevy  the 


goods  seized  where  he  was  not  a  party  to  the 
proceedings  to  set  the  warrant  aside,  and  such 
judgment  was  a  judgment  inter  partes  only. 
Taschereau,  J.,  dissenting.  Sleeth  v.  Uurlberty 
XXV.,  620. 

2.  Seizure  of  furs  without  warrant — Game 
laws  —  Jurisdiction  of  magistrate  —  R.  8.  Q. 
arts.  1405-1409--Writ  of  pro^i6i/ion.]— Under 
art.  1405  read  in  connection  with  art.  1400 
R.  S.  Q.,  a  game-keeper  is  authorized  to  seize 
furs  on  view  on  board  a  schooner,  without  a 
search  warrant,  and  to  have  them  brought 
before  a  Justice  of  the  Peace  for  examination. 
A  writ  of  prohibition  will  not  lie  against  a 
magistrate  acting  under  arts.  1405-1409  R. 
S.  Q.,  in  examination  of  the  furs  so  seized 
where  he  clearly  has  jurisdiction  and  the  <mly 
complaint  is  irregularity  in  the  seizure.  Com- 
pany of  Adventurers  of  England  v.  Joannette^ 
xxiii.,  415. 


SECONDES  NOCES. 

Edit  de  1560— Arts.  279,  282,  283  C.  de  P.- 
Arts.  774,  Jf26'5.  1160  C.  C. 

See  Husband  and  Wife,  1. 


SECOND  OFFENCE. 

Suit  for  joint  penalties  —  "  Quebec  Phar- 
macy Act  " — Subsequently  charged  offences — 
Unlicensed  sale  of  drugs. 

See  Statutes,  36. 


SEIGNORIAL  TENURE. 

Title  to  lands  —  Deed  of  concession — Con- 
struction of  deed — Words  of  limitation — Cove- 
nant by  grantee — Charges  running  with  the 
title  —  Servitude  —  Condition,  si  voluero  — 
Prescriptive  title  —  Edits  et  ordonnances  (L. 
C.) — Municipal  regulations — 2S  Vict  (C.)  c. 
85.] — In  1768  the  Seigneur  of  Berthier  grant- 
ed an  island  called  **  Tlsle  du  Milieu."  lying 
adjacent  to  the  **Common  of  Berthier."  to  M., 
his  heirs  and  assigns  {ses  hoirs  et  ayants 
cause),  in  consideration  of  certain  fixed  an- 
nual payments  and  subject  to  the  following 
stipulation  : — **  En  outre  ^  condition  qu'il  fera 
k  ses  frais.  m'U  le  jugc  necessaire,  une  cloture 
bonne  et  valable,  a  I'^preuve  des  animaux  de 
la  commune,  sans  aucun  recours  ni  garantie 
k  cet  6gard  de  la  part  du  sieur  seigneur,  les- 
quelles  conditions  ont  et6  acceptfies  du  dit 
sieur  preneur,  pour  surety  de  quoi  il  a  hypo- 
thdqu6  tons  ses  biens  presents  et  k  venir,  et 
sp6cialenient  la  dite  isle  qui  y  demeure  af- 
fect6e  par  privilege,  une  obligation  ne  dferoge  - 
ant  k  1  autre."  Held,  reversing  the  decision  of 
the  Court  of  Queen's  Bench.  Strong,  C.J., 
dissenting,  that  the  clause  quoted  did  not  im- 
pose merely  a  personal  obligation  on  ^  the 
grantee,  but  created  a  real  charge  or  servitude 
upon  risle  du  Milieu  for  the  benefit  of  the 
"  Common  of  Berthier." — That  the  servitude 
consisted  in  suffering  inroads  from  the  cattle 
of  the  common  wherever  and  whenever  the 
grantee  did  not  exclude  them  from  his  island 
by  the  construction  of  a  good  and  sufficient 
fence. — This  servitude  results  not  only  from 
the  terms  of  the  seignorial  grant,  but  also  from 
the  circumstances  and  the  conduct  of  the  par- 
ties from  a  time  immemorial.  —  That  the  two 
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lots  of  land  although  not  contiguous  were  suf- 
ficiently close  to  permit  the  creation  of  a  ser- 
vitude by  one  in  favour  of  the  other. — That 
the  stipulation  as  contained  in  the  original 
grant  of  1768  was  not  merely  facultative. — 
That  the  servitude  in  question  is  also  sufficient- 
ly established  by  the  laws  in  force  in  Canada 
at  the  time  of  the  grant  in  1708,  respecting 
fencing  and  the  maintenance  of  fences  in  front 
of  habitations  or  settlements.  Commune  de 
Berthier  v.  Denis,  xxvii.,  147. 


SEizm. 

Possessory  action  —  Vacant  lands  —  Boun- 
dary marks — Delivery  of  possession. 
See  Evidence.  172. 

And  see  Title  to  Lands. 


SEPARATE  ESTATE. 

Constitutional  lato  —  Marital  rights — Mar- 
ried tooman — Separate  estate — Jurisdiction  of 
North-West  Territories  Legislature  —  Statute 
— Interpretation  of — 40  Vict.  c.  7,  s.  S  and 
amendments  —  R,  8.  C.  c.  50—NrW,  Ter. 
Ord.  No.  16  of  1889. 

See  Married  Woman,  3. 


SEPARATION  DE  CORPS. 

Supreme  Court  Act  —  Jurisdiction — Money 
demand. 

See  Appeal,  90. 


SERVICE  OF  PROCESS. 

1.  Election  petition  —  Copy  left  at  oMce 
with  partner  of  respondent  —  R.  8.  C.  c.  9,  s. 
11— Art.  57  C.  C.  P. 

See  Election  Law.  112. 

2.  Service  of  judgment  —  Party  absent  from 
jurisdiction — Estoppel. 

See  Practice  and  Procedure,  131,  132. 

3.  Service  of  election  petition  —  Certified 
copy — Bailiff's  return  —  Cross-examination  — 
Production  of  copy. 

See  Election  Law,  117. 

4.  False  return  of  service  of  summons  — 
Judgment  by  default  —  Opposition  to  judg- 
ment —  Arts.  16,  89  et  seq.,  4«5,  489  C.  C.  P. 

See  Action,  164. 

And  see  Election  Law,  112-122 — Practice 
AND  Procedure,  131-134,  and  Signifi- 
cation. 


SERVITUDE. 

1.  Changing  condition  of  servient  premises — 
Confessoria  servitutis — Demolition  of  works — 
Access  to  drain — Art.  567  C.  C. — Damages.^ 
— In  1843  plaintiffs  obtained  the  right  of 
draining  their  property  through  an  alley  left 


open  between  two  houses  on  another  lot.  In 
1880  defendants  built  a  barn  covering  the 
alley  under  which  the  drain  was  constructed 
and  used  it  to  store  hay,  &c,  the  flooring  be- 
ing loose  and  the  barn  resting  on  wooden 
posts.  In  1881,  the  drain  needing  repairsr 
plaintiffs  brought  an  action  confessoire  against 
defendants  as  proprietors  of  the  servient  land, 
praying  declaration  of  right  to  the  servitude 
constituted  by  the  deed  of  1843.  the  demolition 
of  such  portion  of  the  barn  as  diminished  and 
inconvenienced  the  use  of  the  drain,  and  claim- 
ing damages.  Defendants  pleaded  that  there 
was  no  change  of  condition  of  the  servient 
land  contrary  to  law.  Held,  Gwynne,  J.,  dis- 
senting, that  by  the  building  of  the  bam  in 
question,  the  plaintiffs'  means  of  access  to  the 
drain  had  been  materially  interfered  with  and 
rendered  more  expensive,  and  therefore  that 
the  judgment  appealed  from  (M.  L.  H.  2  Q. 
B.  130),  ordering  the  demolition  as  prayed 
for  in  order  to  allow  plaintiffs  to  re- 
pair the  drain  as  easily  as  they  might 
have  done  in  1843,  when  it  was  not  covered^ 
and  to  pay  |50  damages,  should  be  afllrmed. — 
Per  Gwynne,  J.,  that  all  plaintiffs  were  en- 
titled to  was  a  declaration  of  the  right  to  free 
access  to  the  land  in  question  for  the  purpose 
of  making  all  necessary  repairs  in  the  drain 
as  occasion  might  require,  without  any  impedi- 
ment or  obstruction  to  their  so  doing  being 
caused  by  the  barn  which  had  been  erected 
over  the  drain,  and  that  the  action  for  dam- 
ages was  premature.  Wheeler  v.  Black,  xiv.r 
242. 

2.  Alteration  in  premises — Right  of  passage 
subject  to  charges — Aggravation — Art.  558  C. 
O.J— On  the  2()th  March,  1853,  L.  granted 
to  C.  **  a  right  of  passage  through  the  lot  of 
land  of  the  said  vendor  fronting  the  public 
road  as  well  on  foot  as  with  carriage,"  and  to 
the  charge  to  the  said  purchaser  **of  keeping 
the  gates  of  the  said  passage  shut." — In  1882 
McM.,  having  acquired  the  dominant  land, 
built  a  coal  oil  refinery  and  warehouses  there- 
on. In  the  course  of  his  trade  he  had  several 
heavy  carts  making  three  or  four  trips  a  day 
through  this  passage,  leaving  the  gates  open,, 
and  in  addition  to  his  own  carts  most  of  the 
coal  oil  dealers  of  the  City  of  Montreal,  whole- 
sale and  retail,  were  supplied  upon  coming 
there  with  their  own  carts.  At  the  time  of 
the  grant  the  land  was  used  as  agricultural 
land.  Held,  affirming  the  judgment  appealed 
from  (M.  L.  R,  1  Q.  B.  376),  Henry,  J.,  dis- 
senting, that  the  passages  could  not  be  used 
for  the  purposes  of  a  coal  oil  refinery  and 
trade,  which  aggravated  the  servitude  and 
rendered  it  more  onerous  to  the  servient  land 
than  it  was  when  the  servitude  was  estab- 
lished.   McMillan  v.  Hedge,  xiv..  736. 

3.  Action  —  Real  or  apparent  servitude  — 
Registration — 44  <t  45  Vict.  c.  16,  ss.  5  and  6 
{Que.)— Art.  1508  C.  C— Procedure  matters 
in  appeal.] — By  deed  of  sale  dated  2nd  April, 
1860.  the  vendor  of  cadastral  lot  No.  360  in 
the  Parish  of  Ste,  Marguerite  de  Blairfindie, 
District  of  Iberville,  reserved  for  himself,  as 
owner  of  lot  370,  a  carriage  road  to  be  kept 
open  and  in  order  by  the  vendee.  The  re- 
spondent Ferdais  as  assignee  of  the  owner  of 
lot  370  continued  to  enjoy  the  use  of  the  said 
carriage  road,  which  was  sufficiently  indicated 
by  an  open  road,  until  1887,  when  he  was 
prevented  by  appellant  Cully  from  using  the 
said  road.  C.  had  purchased  the  lot  3(>9  from 
McD.,  intervenant,  without  any  mention  of  any 
servitude,  and  the  original  title  deed  creating 
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the  servitude  was  not  registered  within  the 
time  prescribed  by  44  &  45  Vict.  (Que.)  c. 
IG,  ss.  5  and  6.  In  an  action  confeaaoire 
brought  by  F.  against  C.  the  latter  filed  a 
dilatory  exception  to  enable  him  to  call  McD. 
in  warranty,  and  McD.  having  intervened 
pleaded  to  the  action.  G.  never  pleaded  to  the 
merits  of  the  action.  The  judge  who  tried  the 
case  dismissed  McD.'s  intervention  and  main- 
tained the  action.  This  judgment  was  af- 
firmed by  the  Court  of  Queen's  Bench.  On 
appeal  to  the  Supreme  Court  of  Canada: — 
Held,  afiirming  the  judgment  of  the  court  be- 
low, that  the  deed  created  an  apparent  servi- 
tude, (which  need  not  be  registered),  and  that 
there  was  sufficient  evidence  of  an  open  road 
having  been  used  by  h\  and  his  predecessors 
in  title  as  owners  of  lot  No.  370  to  maintain 
his  action  confesaoire.  Held,  also,  that  though 
it  would  appear  by  the  procedure  in  the  case 
that  McD.  and  C.  had  been  irregularly  con- 
demned jointly  to  pay  the  amount  of  the  judg 
ment,  yet  as  McD.  had  pleaded  to  the  merits 
of  the  action  and  had  taken  up  fait  et  cause 
for  C.  with  his  knowledge,  and  both  courts  had 
held  them  jointly  liable,  this  court  would  not 
interfere  in  such  a  matter  of  practice  and  pro- 
cedure.   Macdonald  v.  Ferdais,  xxii.,  260. 

See  Appeal.  88. 

4.  Title  to  lands  —  Seignorial  tenure — Deed 
of  conceasion  —  Construction  of  deed — Words 
of  limitation  —  Covenant  by  grantee — Charges 
running  with  the  title — Condition,  si  voluero 
— Prescriptive  title  —  Edits  d  ordonnances 
(L.  C.)  —  Municipal  regulations  —  23  Viot. 
{Can.)  0.  «5.J— In  1786  the  Seigneur  of  Ber- 
thier  granted  an  island  called  *"  I'lle  du  Mi- 
lieu." lying  adjacent  to  the  **  Common  of 
Berthier,"  to  M.,  his  heirs  and  assigns  {ses 
hoirs  et  ay  ants  cause),  in  consideration  of 
certain  fixed  annual  payments  and  subject  to 
the  following  stipulation :  *'  En  outre  k  con- 
dition qu'il  fera  k  ses  frais,  s'il  le  iuge  neces- 
saire,  une  cloture  bonne  et  valable,  a  T^preuve 
des  animaux  de  la  commune,  sans  aucum  re- 
cours  ni  garantie  k  cet  6gard  de  la  part  du 
sieur  seigneur,  iesquelles  conditions  ont  §t^ 
accept6es  du  dit  sieur  preneur,  pour  surety  de 
quoi  il  a  hypoth6qu6  tons  ses  biens  presents  et 
&  venir,  et  spficialement  la  dite  isle  qui  y  de- 
meure  affect^e  par  privilege,  une  obligation 
ne  d^rogeant  k  I'autre."  Held,  reversing  the 
decision  of  the  Court  of  Queen's  Bench, 
Strong,  C.J.,  dissenting,  that  the  clause  quot- 
ed did  not  impose  merely  a  personal  obligation 
on  the  grantee,  but  created  a  real  charge  or 
servitude  upon  Tlsle  du  Milieu  for  the  benefit 
of  the  "Common  of  Berthier." — That  the  servi- 
tude consisted  in  suffering  inroads  from  the 
cattle  "of  the  common  wherever  and  whenever 
the  grantee  did  not  exclude  them  from  his 
island  by  the  construction  of  a  good  and  suf- 
ficient fence. — This  servitude  results  not  only 
from  the  terms  of  the  seignorial  grant,  but  also 
from  the  circumstances  and  the  conduct  of  the 
parties  from  a  time  immemorial. — That  the 
two  lots  of  land  although  not  contiguous  were 
sufficiently  close  to  permit  the  creation  of  a 
servitude  by  one  in  favour  of  the  other. — That 
the  stipulation  as  contained  in  the  original 
grant  of  1768  was  not  merely  facultative. — 
That  the  servitude  in  question  is  also  suffici- 
ently establislied  by  the  laws  in  force  in  Can- 
ada at  the  time  of  the  grant  in  1768,  respect- 
ing fencing  and  the  maintenance  of  fences  in 
front  of  habitations  or  settlements.  Commune 
de  Berthier  v.  Denis,  xxvii.,  147. 

See  No.  7,  infra. 


5.  Construction  of  deed  —  Servitude  — 
Roadway  —  User  —  Art,  549  C.  C.  —  Ac- 
tion negatoire.^  —  In  1831  the  owners  of 
several  contiguous  farms  purchased  a  road- 
way over  adjacent  lands  to  reach  their 
cultivated  fields  beyond  a  steep  mountain 
which  crossed  their  properties,  and  by  a 
clause  inserted  in  the  deed  to  which  they 
all  were  parties  they  respectively  agreed  '*  to 
furnish  roads  upon  their  respective  lands  to 
go  and  come  by  the  above  purchased  road  for 
the  cultivation  of  their  lands,  and  that  they 

i  would  maintain  these  roads  and  make  all  ne- 
cessary fences  and  gates  at  the  common  ex- 
pense of  themselves,  their  heirs  and  assigns." 
Prior  to  this  deed  and  for  some  time  after- 
wards the  use  of  a  road  from  the  river  front 
to  a  public  highway  at  some  distance  farther 
back,  had  been  tolerated  by  the  plaintiif  and 
his  auteurs,  across  a  portion  of  his  farm  which 
did  not  lie  between  the  road  so  purchased  over 
the  spur  of  the  mountain  and  the  nearest 
point  on  the  boundary  of  the  defendant's  land, 
but  the  latter  claimed  the  right  to  continue 
to  use  the  way. — In  an  action  inigatoire)  to 
prohibit  further  use  of  way: — Held,  affirming 
the  decision  of  the  Court  of  Queen's  Bench, 
that  there  was  no  title  in  writing  sufficient  to 
establish  a  servitude  across  the  plaintiff's  land 
over  the  roadway  so  permitted  by  mere  toler- 
ance, and  that  the  effect  of  the  agreement  be- 
tween the  purchasers  was  merely  to  establish 
servitudes  across  their  respective  lands  sa  far 
as  might  be  necessary  to  give  each  of  the  owners 
access  to  the  road  so  purchased  from-  the  near- 
est practicable  point  of  their  respective  lands 
across  intervening  properties  of  the  others  for 
the  purpose  of  the  cultivation  of  their  lands 
beyond  the  mountain.  Riou  v.  Riou,  xxviii., 
53. 

6.  Municipal  corporation  —  Expropriation 
proceedings  —  Negligence  —  Interference  $Diih 
proprietary  rights — Abandonment  of  proceed- 
ings— Damages  —  Servitudes  established  for 
public  utUity  —  Arts.  406,  407,  507,  105S  C. 
G. — Eminent  domain.] — ^Where,  under  author- 
ity of  a  statute  authorizing  the  extension  of  a 
street,  a  servitude  for  public  utility  was  estab- 
lished on  private  land  which  was  not  expro- 
priated and  the  extension  was  subsequently 
abandoned,  the  owner  of  the  land  was  not,  in 
the  absence  of  any  statutory  authority  there- 
for, entitled  to  damages  for  loss  of  proprietary 
rights  while  the  servitude  existed.  Perrault 
V.  Gauthier  et  al.  (28  Can.  S.  C.  R.  241)  re- 
ferred to.  The  Chief  Justice  dissented.  Hol- 
leater  v.  City  of  Montreal, jLnix.,  402. 

7.  Estoppel  —  Acquiescement  —  Floatable 
waters — Water  power  —  River  improvements 
— Joint  user — Arts.  400,  5J^9,  550,  551  and 
1213  C.  C] — Where  a  riparian  owner  of  lands 
on  a  lower  level  had  been  permitted  by  the 
plaintiffs,  for  a  number  of  years,  to  take  water 
power  necessary  to  operate  his  mill  through 
a  flume  he  had  constructed  along  the  river 
bank  partly  upon  the  plaintiffs'  land  connect- 
ing with  the  plaintiff's  mill-race,  subject  to  the 

j  contribution  of  half  the  expense  of  keeping 
their  mill-race  and  dam  in  repair,  and  these 

I  facts  had  been  recognized  in  deeds  and  writ- 
ten agreements  to  which  the  plaintiffs  and 
their  auteurs  had  been  parties,  the  plaintiffs 
could  no  longer  claim  exclusive  rights  to  the 
enjoyment  of  such  river  improvements  or  re- 
quire the  demolition  of  the  flume  notwith- 
standing that  they  were  absolute  owners  of 
the  strip  of  land  upon  which  the  mill-race 
and   a  portion  of   the   flume   had  been   con- 
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structed.  City  of  Quebec  v.  North  Shore  Rail- 
way Co,  (27  Can.  S.  C  .R.  102).  and  La  Com- 
mune de  Berthier  v.  Denis  (27  Can.  S.  C.  R. 
147),  referred  to.  Laf ranee  v.  Lafontaine, 
XXX.,  20. 

8.  Floatable  rivers  —  Driving  timber  — 
Riparian  rights — Negligence,'] — The  right  of 
lumbermen  to  float  timber  down  rivers  and 
streams  is  not  a  paramount  right  but  an  ease- 
ment which  must  be  enjoyed  with  such  care, 
skill  and  diligence  as  may  be  necessary  to 
prevent  injury  to  or  interference  with  the  con- 
current rights  of  riparian  proprietors  and 
public  corporations  entitled  to  bridge  or  other- 
wise make  use  of  such  watercourses.  Ward 
V.  Township  of  OrenvUle,  xxxii.,  510. 

9.  Possession  annale  —  Right  of  way  — 
Trespass, 

See  Action,  126. 

10.  Improvements  in  watercourse  —  Dam- 
ming back  waters — Flooding  lands  —  Posses- 
sion— Prescription, 

See  Riparian  Rights.  2. 

11.  Real  rights  —  Construction  of  drain  — 
Matter  in  controversy — Jurisdiction. 

See  Appeal,  38. 

12.  Necessary  way — Implied  grant — User — 
Obstruction  of  way — Prescription — Limitation 
of  action— R.  8,  N,  8,  (5  ser,)  c.  112. 

See  LiiiiTATioNs  of  Actions,  4. 

13.  Appeal — Jurisdiction  —  Servitude — Ac- 
tion confessiore — Execution  of  judgment  there- 
in— Localization  of  right  of  way — Opposition 
to  writ  of  possession — Matter  in  controversy 
— Title  of  land — Future  rights. 

See  Title  to  Land.  40. 

14.  Farm  crossings — Arts,  5^0,  544  C,  C, — 
Jurisdiction  of  Provincial  Legislature, 

See  Railways,  43. 

16.  Overhanging  roof  —  Right  of  air^  light 
and  view — Evidence — Boundary  line — Waiver. 
See  Title  to  Land,  41. 

And  see  Easement. 


SET-OFF. 

1.  Contra  account — Sale  of  goods  by  agent 
as  principal — Right  of  set-off. \ — The  B.  M. 
Co.  sued  D.  for  goods  sold  and  delivered.  D. 
pleaded  that  the  goods  were  sold  to  him  by 
one  A.,  whom  he  believed  to  be  the  principal, 
and  that  before  he  knew  that  the  plaintiffs 
were  the  principals,  A.  had  become  indebted 
to  him  in  the  sum  of  $400,  which  he  was  will- 
ing to  set-off  against  the  plaintiff's  claim. 
The  jury  found  a  verdict  for  the  defendant  on 
this  plea.  Held,  that  as  the  purchase  of  the 
goods  was  made  from  A.  in  his  own  name  and 
without  notice  of  A.  being  merely  an  agent, 
the  defendant  could  set-off  the  debt  due  to  him 
from  A.  personally,  in  the  same  way  as  if  A. 
had  been  the  principal ;  and  that  the  verdict 
should  be  sustained.  The  Bowmanville  Ma- 
chine Co.  v.  Dempster,  ii.,  21. 

2.  Counter  actions  —  Pleadings  —  Assign- 
ment of  judgment  —  Right   to  set  off  judg- 


ment —  Equitable  assignment.]  —  G.  and  H» 
brought  counter  actions  for  breaches  of  agree- 
ment. In  March,  1884,  G.  obtained  a  ver- 
dict with  leave  to  move  for  increased  dam- 
ages, which  was  granted,  and  in  June,  1885,. 
he  signed  judgment.  In  April,  1884,  G.  as- 
signed to  L.  all  interest  in  the  suit  against 
H.  and  gave  notice  of  such  assignment  in 
May,  1884.~In  February,  1885,  H.  signed 
judgment  against  G.  on  confession.  Held,  re- 
versing the  judgment  appealed  from  (25  N.  B. 
Rep.  451),  Strong,  J.,  dissenting,  that  H. 
could  not  set  off  his  judgment  against  the 
judgment  recovered  against  him  by  G.  and  as- 
signed to  L.     Oreene  v.  Harris,  xvi.,  714. 

3.  Suit  by  firm  of  solicitors — Bill  of  costs — 
Mutual  debts — Special  services.] — In  an  ac- 
tion by  a  firm  of  attorneys  for  costs,  defend- 
ants cannot  set  off  a  sum  pscid  by  one  of  them 
to  one  of  the  attorneys  for  special  services  to 
be  rendered  by  him,  there  being  no  mutuality, 
and   the  payment  not  being   for   the  general 

.  services  covered  by  the  retainer  to  the  firm. 
McDougall  v.  Cameron;  Bickford  v.  Cameron^ 
xxi.,  379. 

4.  Pledge — Deposit  with  tender — Forfeiture 
— Breach  of  contract — Municipal  corporation 
— Right  of  action — Damages  —  Compensation 
and  set-off  —  Restitution  of  thing  pledged — 
Arts.  1906,  1969,  1971,  1972,  1975  C.  C— Prac- 
tice on  appeal—Irregular  procedure.] — C.  on 
behalf  of  J.  C.  &  Co.,  a  firm  of  contractors  of 
which  he  was  a  member,  deposited  a  sum  of 
money  with  the  City  of  Montreal  as  a  guar- 
antee of  the  good  faith  of  J.  C.  &  Co.  in  ten- 
dering to  supply  gas  for  illuminating  and 
other  purposes  to  the  city  and  the  general  pub- 
lic within  the  city  limits  at  certain  fixed  rates,, 
lower  than  those  previously  charged  by  com- 
panies supplying  such  gas  in  Montreal,  and 
for  the  due  fulfilment  of  the  firm's  contract 
entered  into  according  to  the  tender.  After 
the  construction  of  some  works  and  laying  of 
pipes  in  the  public  streets,  J.  C.  &  Co,  trans- 
ferred their  rights  and  privileges  under  the 
contract  to  another  company  and  ceased  ope- 
rations. The  plaintiff,  afterwards,  as  assignee 
of  C,  demanded  the  return  of  the  deposit 
which  was  refused  by  the  city  council  which 
assumed  to  forfeit  the  deposit  and  declare  the 
.same  confiscated  to  tlie  city  for  non -execution 
by  J.  C.  &  Co.  of  their  contract.  After  the 
transfer,  however,  the  companies  supplying 
gas  in  the  city  reduced  the  rates  to  a  price 
below  that  mentioned  in  the  tender  so  far  as 
the  city  supply  was  affected,  although  the  ratea 
charged  to  citizens  were  higher  than  the  price 
mentioned  in  the  contract.  Held,  that  the  de- 
posit so  made  was  a  pledge  subject  to  the  pro- 
visions of  the  sixteenth  title  of  the  Civil  Code 
of  Lower  Canada  and  which,  in  the  absence 
of  any  express  stipulation,  could  not  be  re- 
tained by  the  pledgee,  and  that,  as  the  city 
had  appropriated  the  thing  pledged  to  its  own 
use  without  authority,  the  security  was  gone 
by  the  act  of  the  creditor  and  the  debtor  waa 
entitled  to  its  restitution  although  the  obli- 
gation for  which  the  security  had  been  given 
had  not  been  executed. — On  a  cross  demand  by 
the  defendant  for  damages,  to  be  set  off  in 
compensation  against  the  plaintiff's  claim ; 
Held,  that,  as  the  city  had  not  been  obliged 
to  pay  rates  in  excess  of  those  fixed  by  the 
contract,  no  damage  could  be  recovered  in  re- 
spect to  the  obligation  to  supply  the  city ;  and 
that  the  breach  of  contract  in  resi)ect  to  sup- 
plying the  public  did  not  give  the  corporation 
any  right  of  action  for  damages  suffered  by 
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the  citizens  individually.  Held,  further,  that 
prospective  damages  which  might  result  from 
the  occupation  of  the  city  streets  by  the  pipes 
actually  laid  and  abandoned  were  too  remote 
and  uncertain  to  be  set-off  in  compensation 
of  the  claim  for  the  return  of  the  deposit. — The 
court  also  decided  that,  following  its  usual 
practice,  it  would  not,  on  the  repeal,  interfere 
with  the  action  of  the  courts  helow  in  matters 
of  mere  procedure  where  no  injustice  appeared 
to  have  been  suflered  in  consequence  although 
there  might  be  irregularities  in  the  issues  as 
joined  which  brought  before  the  trial  court  a 
demande  almost  different  for  the  matter  actu- 
ally in  controversy.  Finnic  v.  City  of  Mon- 
treal, xxxii.,  335. 

5.  Insolvent  hank—^^inding'Up  —  Purchase 
fiif  clainti  hy  contributory  —  Construction  of 
statute — Hetrospective  legislation. 

See  Banks  and  Banking,  36. 

6.  Expropriation  for  raUway  purposes  — 
Estimating  damages — Taking  account  of  in- 
creased advantages — Prospective  capabilities. 

See  Expropriation  of  Lands,  22. 

7.  Revocation  of  judgment^Declinatory  ex- 
ception— Cross-demand — Waiver. 

See  Pleading,  43. 

8.  Suit  for  sherifT^  /ee« — Counterclaim  for 
overcharges — Signed  bill  of  costs. 

See  Sheriff,  13. 


SHARES  AND  SHAREHOT^DERS. 

1.  Joint  stock  company — Payment  for  shares 
— Equivalent  for  cash — Written  contract.] — 
M.  and  C.  each  agreed  to  take  shares  in  a 
joint  stock  company,  paying  a  portion  of  the 
price  in  cash  and  receiving  receipts  for  the 
full  amount,  the  balance  to  be  paid  for  in  fu- 
ture services.  The  company  afterwards  failed. 
Held,  affirming  the  judgment  of  the  Court  of 
Appeal  (27  Ont.  App.  R.  396),  that  as  there 
was  no  agreement  in  writing  for  the  payment 
of  the  difference  by  money's  worth  instead  of 
cash  under  s.  27  of  The  Companies  Act,  M.  & 
C.  were  liable  to  pay  the  balance  of  the  price 
of  the  shares  to  the  liquidator  of  the  company. 
Morris  v.  Union  Bank;  Union  Bank  v.  Mor- 
ris; Code  V.  Union  Bank,  xxxi.,  594. 

2.  Allotment  of  stock  below  par— Transfer 
for  value  to  purchaser  in  good  faith  and  with- 
out notice — Liability  towards  creditors — 27  d 
28  Vict.  c.  23  (Con.)]— Certain  shares  in  a 
company  incorporated  by  letters  patent  under 
27  &  28  Vict.  c.  23,  were  allotted,  by  resolu- 
tion at  a  special  general  meeting  of  the  share- 
holders, to  themselves,  in  proportion  to  the 
number  of  shares  held  by  them  at  that  time, 
at  40  per  cent,  below  their  nominal  value, 
and  scrip  issued  for  them  as  fully  paid  up. 
<}.,  under  this  arrangement,  was  allotted  nine 
share's,  which  were  subsequently  assigned  to 
the  appellant  for  value  as  fully  paid  up.  Ap- 
pellant inquired  of  the  secretary  of  the  com- 
pany, who  also  informed  him  that  they  were 
fully  paid-up  shares,  and  he  accepted  them  in 
good  faith  as  such,  and  about  a  year  after 
wards  became  a  director  in  the  company.  The 
shares  appeared  as  fully  paid  up  on  the  certi- 
ficates of  transfer,  whilst  on  each  counterfoil 
•in  the  share-book  the  amount  mentioned  was 
*•  shares,  two,  at  $300— $(500."— HeZd,   (Rich- 


ards. C.J.,  and  Ritchie,  J.,  dissenting),  revers- 
ing the  judgment  of  the  Court  of  Appeal  for 
Ontario  (37  U.  C.  Q.  B.  422;  1  Ont.  App.  R. 
1),  that  a  person  purchasing  shares  in  good 
faith,  without  notice,  from  an  original  share- 
holder under  27  &  28  Vict.  c.  23,  as  shares 
fully  paid  up,  is  not  liable  to  an  execution 
creditor  of  the  company  whose  execution  has 
been  returned  nuUa  bona,  for  the  amount  un- 
paid upon  the  shares.  McCraken  v.  Mclntyre. 
i.,  479. 

3.  Transfer — Banking  Act — Resolution  not 
binding  on  absent  stockholder  —  Equitable 
plea.] — In  an  action  against  the  appellant  as 
shareholder,  to  recover  a  call  of  10  per  cent, 
on  twenty-five  shares  held  by  him  in  a  bank, 
he  defended  on  equitable  grounds,  that  be- 
fore call  or  notice  thereof  he  made,  in  good 
faith  for  valid  consideration,  a  transfer  of  all 
the  shares  to  a  person  authorized  and  quali- 
fied to  receive  the  same,  and  he  and  the  trans- 
feree of  the  shares  did  all  things  necessary 
for  the  valid  and  final  transferring  of  the 
shares;  but  the  plaintiffs,  without  legal  excuse 
and  without  reason,  refused  to  record  such 
transfer,  or  to  register  the  same  in  the  books 
of  the  bank,  or  to  recognize  tne  said  transfer. 
And  he  prayed  that  the  bank  be  compelled  to 
complete  and  make  the  transfer  valid  and  ef- 
fectual, and  enjoined  from  further  prosecution 
of  the  suit. — The  plaintiffs  filed  no  replica- 
tion to  this  plea,  but  at  the  trial  before  James. 
J.,  without  a  jury,  attempted  to  justify  the 
refusal  upon  the  ground  that  at  a  special  gen- 
eral meeting  of  the  shareholders  of  the  bank, 
it  was  resolved  **  that  the  bank  should  not  be 
allowed  to  go  into  liquidation,  but  that  steps 
should  be  taken  to  obtain  a  loan  of  such  sum 
as  may  be  necessary  to  enable  the  bank  to  re- 
sume specie  payments,  and  that  the  sharehold- 
ers agree  to  hold  their  shares  without  assign- 
ing them  until  the  principal  and  interest  due 
on  such  loan  shall  be  fully  paid,  and  to  exe- 
cute, when  required,  a  bond  to  that  effect." — 
The  defendant  was  not  present  when  this  re- 
solution passed,  and  it  appeared  that  the  bank 
effected  a  loan  of  $80,000  from  the  Bank  of 
N.  S.  upon  the  security  of  one  B.,  who,  to 
secure  himself,  took  bonds  for  lesser  amounts 
from  other  shareholders,  including  the  defend- 
ant, whose  bond  was  released  by  B.  when  the 
defendant  sold  his  shares  in  1877  to  persons 
then  in  good  standing,  and  powers  of  attor- 
ney, executed  by  defendant  and  the  purchasers 
respectively,  were  sent  to  the  manager  of  the 
bank,  in  whose  favour  they  were  drawn,  to 
enable  him  to  complete  the  transfer.  The  di- 
rectors of  the  bank  refused  to  i)ermit  the 
transfer,  but  the  defendant  was  not  notified 
of  their  refusal,  nor  did  they  make  any  claim 
against  him  for  any  indebtedness  on  bis  part 
to  the  bank;  and  it  appeared  also  from  the 
evidence  that  subsequently  to  the  resolution, 
and  prior  to  the  sale  of  defendant's  shares,  a 
large  number  of  other  shares  had  been  trans- 
ferred in  the  books  of  the  bank.  In  October, 
1879,  the  bank  became  insolvent,  and  the  Bank 
of  N.  S.  obtained  leave  to  intervene  and  carry 
on  the  action. — A  verdict  was  found  by  the 
judge  in  favour  of  the  appellant ;  but  the  Su- 
preme Court  (N.  S.),  James,  J.,  dissenting, 
made  absolute  a  rule  nisi  to  set  it  aside. — 
Held,  reversing  the  judgment  appealed  from 
(4  N.  S.  Rep.  14(5),  that  the  resolution  could 
not  bind  shareholders  not  present  at  the  meet- 
ing, even  if  it  had  been  acted  upon,  and  under 
the  facts  disclosed  in  evidence  the  defendant 
could  not  be  deprived  of  his  legal  right  under 
the  Banking  Act  to  transfer  his  shares,  and  to 
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have  the  transfer  recorded  in  the  books  of  the 
bank ;    and    the  plea  was    therefore    a    good 
equitable  defence  to  the  action. — Per    Strong 
and  Gwynne,  JJ.     It  is  doubtful  whether  the 
strict  rules  applied  in  England  to  equitable  de-  ' 
fences  pleaded  under  the  C.  L.  P.  Act,  could  I 
be  adopted  with  reference  to  such  pleas  in 
Nova  Scotia,  where  both  legal  and  equitable  | 
remedies  are  administered  by  the  same  court  i 
and  in  the  same  form  of  procedure.     Smith 
V.  Bank  of  Nova  Scotia,  viii.,  558. 

4.  Principal  and  agent — Promoters  of  com- 
pany —  Aqent  to  solicit  subscriptions — False 
representations  —  Ratification  —  Benefit.] — 
Promotors  of  a  company  employed  an  agent 
to  solicit  subscriptions  for  stock  and  W.  was 
induced  to  subscribe  on  false  representations 
by  the  agent  of  the  number  of  shares  already 
taken  up.  In  an  action  by  W.  to  recover  the 
amount  of  his  subscription  from  the  promot- 
ers ;  Held,  affirming  the  judgment  of  the  Court 
of  Appeal  (2  Ont.  L.  R.  261)  that  the  latter, 
having  benefited  by  the  sum  paid  by  W.,  were 
liable  to  re-pay  it  though  they  did  not  author- 
ize it  and  had  no  knowledge  of  the  false  rep- 
resentations of  their  agent.  Held,  per  Strong, 
G.J.,  that  neither  express  authority  to  make 
the  representations  nor  subsequent  ratification 
or  participation  in  benefit  were  necessary  to 
make  the  promoters  liable ;  the  rule  respondeat 
superior  applies  as  in  other  cases  of  agency. 
Milhum  V.  Wilson,  xxxi.,  481. 

5.  Company  laic  —  **  The  Companies  Act, 
1890'*  {B.C.)  and  amendment — Construction 
of  statute  —  Memorandum  of  association  — 
Conditions  imposed  hy  statute — Public  policy 
— Preference  stock — Election  of  directors. '\ — 
In  the  memorandum  of  association  of  a  joint 
stock  company  formed  under  the  provisions  of 
the  British  Columbia  "  Companies  Act,  1890," 
£Lnd  its  amendment  in  1891,  there  was  a  clause 
purporting  to  give  to  the  holders  of  a  certain 
block  of  shares,  being  a  minority  of  the  capi- 
tal stock  issued,  the  right  at  each  election  of 
the  board  of  directors  to  elect  three  of  the  five 
directors  or  trustees  for  the  management  of 
the  business  of  the  company,  notwithstand- 
ing anything  contained  in  the  Act. — Held, 
that  the  shares  to  which  such  privilege  was 
sought  to  be  attached  could  not  be  considered 
preference  shares  within  the  meaning  of  the 
statute,  and  that  the  agreement  was  ultra  ^ 
vires  of  the  powers  conferred  by  the  statute, 
and  null  and  void,  being  repugnant  to  the  con- 
ditions as  to  elections  of  trustees  and  directors 
imposed  by  the  Act  as  matters  of  public  pol- 
icy.— Judgment  appealed  from  (9  B.  C.  Rep. 
275)  reversed.  Colonist  Printing  and  Publish- 
ing Co.  et  al.  v.  Dunsmuir  et  al.,  xxxii.,  679. 

6.  Railway  aid  debentures  —  Subscription 
for  shares — Breach  of  contract — Special  dam- 
ages— A  ssessment. 

See  Contract,  6. 

And  see  Company  Law,  32-52  —  And  Wini>- 
iNG-up  Act. 


SHELIiET'S  CASE. 

Devise  of  life  estate — Remainder  to  issue  in 


jee. 


See  Will,  14. 


SHERIFF. 

1.  Attachment — Conversion — Justification — 
Order  of  court — Holding  goods  in  medio — Sale 
of  goods — Use  of  corporate  seal — Evidence.'^ — 
In  an  action  by  U.  against  a  company  domi- 
ciled in  the  United  States,  but  doing  business 
in  Nova  Scotia,  a  writ  of  attachment  issued 
on  12th  May,  1872,  out  of  the  Supreme  Court 
under  the  Absent  and  Absconding  Debtors  Act 
R.  S.  N.  S.  (4  ser.)  c.  97,  directed  to 
the  sheriff  of  Cumberland,  who  seized 
certain  chattels  as  belonging  to  the  com- 
pany. On  12th  November  an  order  was 
issued  by  the  court,  directing  the  sheriff 
to  sell,  and  he  did  sell  the  chattels  as  being 
perishable.  On  the  11th  December,  1874,  H. 
discontinued  his  action.  On  the  30th  May, 
1876,  B.  brought  action  against  the  sheriff  for 
the  conversion  of  the  chattels,  claiming  that 
the  company  had  sold  and  conveyed  the  chat- 
tels to  him  by  memorandum  of  sale,  dated  5th 
July,  1867,  '*  signed  on  behalf  of  the  com- 
pany," by  one  **  Hawley,  agent"  with  a  seal 
affixed  which,  however,  did  not  purport  to 
be  the  seal  of  the  company.  The  sheriff  plead- 
ed to  the  declaration,  that  he  did  not  convert ; 
that  goods  were  not  plaintiff's ;  not  possessed ; 
and  speciarjustification,  setting  forth  the  pro- 
ceedings by  li.,  and  that  he  seized  and  sold 
the  chattels  as  the  goods  of  the  company  under 
the  attachment  and  order.  B.  replied,  setting 
up  the  discontinuance.  Rejoinder  denied  the 
discontinuance  and  stated  that  it  was  not  filed 
till  after  the  sale.  The  sheriff  also  demurred, 
on  the  ground  that,  being  bound  to  obey  the 
order  of  the  court,  he  could  not  be  affected 
by  the  discontinuance. — ^At  the  trial  B.  re- 
covered a  verdict  of  $500  damages.  Rules 
nisi  to  set  aside  verdict  and  the  demurrer  were 
argued  together.  The  Supreme  Court  refused 
to  set  aside  the  verdict  and  the  demurrer  was 
overruled.  Held,  reversing  the  judgment  ap- 
pealed from,  Ritchie,  J.,  dissenting,  that  the 
plea  of  justification  was  sufficient  answer  to 
the  action ;  that  the  replication  was  bad,  and 
that  the  verdict  should  be  set  aside  and  judg- 
ment for  the  defendant  entered  on  the  demur- 
rer.— Per  Ritchie,  J.,  dissenting.  The  seizure 
under  the  attachment,  and  not  the  safe,  consti- 
tuted conversion ;  there  was  sufficient  evidence 
to  shew  that  the  chattels  had  been  sold  by 
the  company  to  B.,  and  under  s.  15,  c.  54,  R.  S. 
N.  S.  (4  ser.)  such  sale  did  not  require  to  be 
under  the  corporate  seal. — Per  Strong,  J.  The 
sale,  and  not  the  seizure,  was  the  conversion 
complained  of,  and  to  this  the  order  of  the  court 
was  a  sufficient  answer,  and  semblc,  that  a 
mere  taking  goods  under  a  mesne  attachment 
to  keep  them  in  medio  until  the  termination 
of  the  action  is  not  a  conversion. — Per  Henry, 
J.  The  order  for  the  sale  would  not  have 
been  a  justification  for  the  original  levy  of  the 
goods,  as  well  as  for  the  sale,  if  they  had  been 
the  property  of  the  respondent,  but  the  evi- 
dence failed  to  shew  a  sale  by  the  company  to 
the  respondent.  Such  a  sale  would  require 
to  be  under  the  corporate  seal  of  the  company, 
and  did  not  come  within  the  meaning  of  s.  15, 
c.  53,  R.  S.  N.  S.  (4  ser.).  McLean  v.  Brad- 
ley, ii.,  535. 

2.  Sale  of  land — Description  of  subdivided 
lots — Proems  verbal  of  fttizure — Art.  6,iti  C.  C. 
P.—J^id  4S  Vict.  c.  25  {Que.)  ]— It  was  not 
sufficient  to  describe  land  seized  by  the  num- 
ber of  the  official  plan  and  book  of  reference 
in  the  prods  verbal  of  seizure  and  the  adver- 
tisement of  the  sheriff;  under  art.  638  C.  C. 
P.,  it  is  necessary,  in  addition,  to  mention  the 
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uame  of  the  street  where  the  property  is  situ- 
ated within  a  subdivided  plot  and  fronts  u^on 
a  designated  street  or  road,  and  where  this  im- 
perative formality  has  been  disregarded,  the 
sale  is  null  and  of  no  effect.  .  The  Montreal 
Loan  and  Mortgage  Go.  v.  Fauteaux^  iii.,  411. 

3.  Sale  of  land — Artifice  to  prevent  "bidding 
— Sale  of  separate  lots  en  bloc — Rescission — 
Art.  714  C.  a.  P.] — Held,  per  Taschereau  and 
Gwynne,  J  J.  (Strong,  J.,  contra).  That  the 
creditors  or  any  interested  persons  may  have 
a  sheriff's  sale  set  aside  where  it  is  shewn  that 
persons  were  prevented  from  bidding  on  sepa- 
rate lots  through  a  device  or  contrivance,  of 
which  the  purchaser  was  aware,  whereby  lands 
were  sold  en  bloc  instead  of  by  parcels.  Mont- 
real Loan  and  Mortgage  Co.  v.  Fauteaux,  iii., 
411. 

4.  Execution — Trov^r — Transfer  by  execu- 
tion debtor — Misdirection.^ — In  an  action  of 
trover  against  a  sheriff  for  conversion  of  per- 
sonal property  found  in  the  possession  of  the 
execution  debtor,  but  claimed  by  the  respond- 
ent, the  pleas  were,  denial  of  conversion,  no 
property,  possession  or  right  of  possession  in 
plaintiff,  and  justification  under  the  writ  of 
execution.  The  judge  at  the  trial  told  the 
jury  that  he  "thought  it  was  incumbent  on  the 
defendant  to  have  gone  further  than  merely 
producing  and  proving  his  execution,  and  that 
if  a  transfer  had  taken  place  to  the  plaintiff, 
and  the  articles  taken  and  sold,  defendant 
should  have  shewn  the  judgment  on  which  the 
execution  issued  to  enable  him  to  justify  the 
taking  and  enable  him  to  sustain  his  defence." 
Ueld^  that  the  sheriff  was  entitled  under  his 
pleas  to  have  it  left  to  the  jury  to  say  whether 
the  plaintiff  had  she^vn  title  or  right  of  pos- 
session to  the  goods  in  question,  and  therefore 
there  was  misdirection.  McLean  v.  Hannon, 
iii.,  706. 

Followed  in  Crowe  v.  Adams  (21  Can.  S. 
C.  R.  342).     See  No.  7,  infra. 

5.  Execution  of  writ  of  attachment — Aban- 
donment of  seizure — Estoppel.^ — ^A  writ  of  at- 
tachment against  the  goods  of  M.  in  the  pos- 
session of  S.  was  placed  in  the  sheriff's  hands 
and  goods  seized  under  it.  After  the  seizure 
the  goods,  with  the  consent  of  the  sheriff's 
solicitor,  were  left  by  the  sheriff  in  charge  of 
S.,  who  undertook  that  the  same  should  be 
held  intact.  The  sheriff  made  a  return  to  the 
writ,  that  he  had  seized  the  goods.  The  sher- 
iff subsequently  seized  the  goods  under  execu- 
tion of  tho  creditors.  In  an  action  against 
the  sheriff,  Held,  reversing  the  judgment  of 
the  Supreme  Court  of  Nova  Scotia,  that  the 
act  of  leaving  the  goods  in  the  possession  of 
S.  was  not  an  abandonment  by  the  plaintiff's 
solicitor  of  the  seizure,  and  if  it  was,  the 
sheriff  was  estopped  by  his  return  to  the  writ 
from  raising  the  question. — Held,  also,  that 
the  act  of  the  plaintiff's  solicitor  acting  as 
attorney  for  S.  in  a  suit  connected  with  the 
same  goods  was  not  evidence  of  an  intention 
to  discontinue  proceedings  under  the  attach- 
ment.    Duffus  v.  Creighton,  xiv..  740. 

6.  Sale  of  land — Petition  en  nullitd  de  dS- 
crct — Seizure  super  non  domino  et  non  possu- 
dente — Art.  632  C.  C.  P.— Registration — Arts. 
2090,  2091  C.  C] — Respondent  sold  lands  to  C. 
which  he,  in  1879,  retroceded.  In  July,  1884, 
the  sheriff,  at  the  instance  of  appellants,  judg- 
ment creditors  of  C,  seized  and  sold  the  lands 
to  G..  who  paid  the  adjudication  and  obtained 
a  sheriff's  title.     Respondent  did  not  register 


her  deed  of  retrocession  until  3rd  October, 
1884,  subsequent  to  the  sale  by  the  sheriff, 
but  prior  to  registration  of  the  sheriff's  deed, 
and  petitioned  en  nullit6  en  dicret  that  the 
seizure,  sale,  adjudication  and  sheriff's  title 
be  set  aside  and  declared  null  as  made  super 
non  domino.  From  the  date  of  the  deed  of  re- 
trocession respondent  had  been  assessed  for  the 
lot  in  question,  paid  taxes  thereon,  and  it  was 
in  possession  of  her  tenant  at  the  time  of  the 
seizure.  Held,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the  seizure  and 
sale  having  been  made  super  non  domino  et 
non  possidente,  the  sheriff^s  title  was  null. — 
Per  Taschereau,  J.  Arts.  2090,  2091  C.  O^ 
refer  to  a  valid  seizure  and  sale  and  cannot 
be  Invoked  against  the  registration  of  the  deed 
of  retrocession.    Dufresne  y.  Diwon^  xvL,  596. 

7.  Title  to  goods — Married  woman — Execu- 
tion against  husband — Replevin — Justification 
by  wHt—R.  8.  N.  S,  (5  ser.)  c.  7-^.]— Action 
against  sheriff  by  a  married,  woman  for  taking, 
under  execution  against  her  husband,  goods 
claimed  as  her  separate  property  under  the 
Married  Woman's  Property  Act.  The  sheriff 
justified  under  the  execution  without  proving 
the  judgment  on  which  it  was  issued.  The  ex- 
ecution was  against  Donald  A.  and  it  was 
claimed  that  the  husband's  name  was  Daniel. 
The  jury  found  that  he  was  well  known  by 
both  names  and  that  the  wife's  right  to  the 
goods  seized  was  acquired  from  her  husband 
after  marriage.  Held,  reversing  the  Supreme 
Court  (N.  S.),  that  a  sheriff  sued  in  trespass 
or  trover  for  taking  goods  seized  under  execu- 
tion can  justify  under  the  execution  without 
shewing  the  judgment  (McLean  v.  Hannon,  3 
Can.  S.  C.  R.  706,  followed),  and  that  under 
the  findings  of  the  jury  which  were  amply 
supported  by  the  evidence,  the  goods  seized 
could  not  be  separate  property  under  the  Act 
and  must  be  considered  to  belong  to  the  hus- 
band, which  is  a  complete  answer  to  the 
action.     Crowe  v.  Adams,  xxi..  342.  / 

8.  Sale  of  lands — Real  rights — Usufruct — 
Remainder  —  Release  of  inoumbrancei — Con- 
veyance by  usufructuary — Estoppel.] — A  will 
devised  lands  to  H.  in  usufruct  during  her  life, 
then  absolutely  to  J.,  but  in  case  J.  pre- 
deceased M.  then  to  M.  absolutely.  The  lands 
were  sold  under  execution  under  a  writ  against 

I  a  hypothecary  debtor  holding  a  conveyance 
from  the  usufructuary  after  J.  was  of  full  age. 
Held,  affirming  the  judgment  appealed  from 
(Q.  R.  1  Q.  B.  197),  that  the  wiU  did  not 
create  a  substitution  and  that,  as  J.  was  com- 
petent to  protect  his  rights  at  the  time  of  the 
sale  by  the  sheriff  it  purged  all  real  rights  he 
had  under  the  will  and  could  not  be  impeached 
as  having  been  made  super  non  domino  et  non 
possidente.  Patton  v.  Morin  (16  L.  C.  R. 
267)  followed.  McGregor  v.  Canada  Invest- 
ment and  Agency  Co.,  xxi.,  499. 

9.  Contract  to  cut  lumber — Vesting  of  pro- 
perty— Writ  of  replevin — Sheriff's  possession 
— Trespass  —  Pleading — Jus  tertii--Jwftifica- 
tion  by  sheriff — Amendment,  power  of  by  Su- 
preme Court  of  Canada.] — ^In  November,  1874, 
A.  entered  into  a  written  agreement  with  M. 
to  get  logs  off  land  under  M.'s  control,  the  logs 
to  be  M.'s  property  as  cut.  In  December  fol- 
lowing one  Marooney  agreed  with  A.  to  cut 
and  haul  logs  for  him  from  land  specified  in 
the  agreement  between  A.  and  M.,  which  logs 
were  to  be  A.'s  property  at  the  landing.  A, 
agreeing  to  furnish  Marooney  with  supplies  to 
get  the  logs;   Marooney  cut  logs  under  this 
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agreement  and  hauled  them  to  the  landing.  In 
November,  1875,  the  logs  not  having  been 
driven  and  A.  not  having  furnished  sufficient 
supplies,  he  and  Marooney  rescinded  their 
agreement,  Marooney  giving  his  note  to  A.  for 
the  supplies  delivered.  The  logs  remained  on 
the  landing,  and  in  February,  1876.  they  were 
seized  as  the  property  of  A.,  who  nad  become 
insolvent,  under  a  writ  of  attachment,  issued 
under  the  Insolvency  Act  of  1875.  In  May, 
1876,  Marooney  sold  the  logs  to  plaintiff,  who 
drove  them  to  the  boom  where  they  were  re- 
plevied by  the  assignee  of  A.'s  estate.  Plain- 
tiff put  in  a  claim,  and  the  sheriff  returned  the 
writ  of  replevin,  with  such  claim,  to  the  at- 
torney who  issued  the  writ.  No  writ  de  prop, 
proh.  having  been  issued,  the  sheriff  kept  i>os- 
session  of  the  logs,  and  plaintiff  brought  tres- 
pass against  him  for  taking  them. — The  de- 
fendant pleaded  1.  Not  guilty;  2.  Qoods  not 
the  plaintiff's;  3.  Goods  the  goods  of  the  as 
signee  of  A.,  and  defendant  did  acts  complain- 
ed of  by  license  of  such  assignee ;  4.  Goods  the 
goods  of  M.,  and  defendant  did  acts  complain- 
ed of  by  license  of  M. ;  5.  Goods  property  of 
defendant. — ^A  verdict  was  entered  for  plain- 
tiff by  consent  for  $1,554,  the  value  of  all  the 
logs,  subject  to  be  reduced  to  $420.47.  the 
value  of  logs  not  cut  by  Marooney,  if  the 
court  should  be  of  opinion  that  plaintiff  not 
entitled  to  Marooney  logs.  The  Supreme 
Court  (  N.  B.)  reduced  the  verdict  to  $420.47. 
Held,  per  Ritchie,  C.J.  That  the  judgment 
appealed  from  should  be  affirmed  on  the  fol 
lowing  ground ;  It  having  been  proved  on  the 
trial,  without  objection,  and  made  part  of  the 
case,  that  the  logs  in  question  were  seized  by 
the  defendant,  as  sheriff,  under  a  writ  of  re- 
plevin, directing  him  to  take  the  logs  in  ques- 
tion, the  sheriff  was  justified  in  taking  the 
logs  thereunder,  and  that  as  against  the  plain- 
tiff it  was  no  w^rongful  taking  or  conversion. 
That  this  defence  could  be  given  in  evidence 
under  the  pleadings  in  the  cause,  or,  if  it 
could  not  be  so  given,  this  being  a  strictly 
technical  objection,  and  this  defence  having 
been  put  forward  on  the  trial  without  objec- 
tion, and  no  such  technical  point  reserved  on 
the  trial,  if  necessary,  the  record  should  be 
amended. — Per  Strong  and  Gwynne,  J  J.  The 
parties  at  the  trial  having  rested  their  rights 
upon  the  question  of  title,  viz. :  were  the  logs 
the  property  of  the  plaintiff,,  or  were  they  the 
property  of  Ellis,  as  assignee  of  A.,  or  of  M., 
and  the  plaintiff  claiming  title  through  Mo- 
rooney,  it  was  necessary  for  him  to  shew  title 
in  Marooney,  which  he  had  failed  to  do,  and 
therefore  he  could  not  recover  for  the  Ma- 
rooney logs. — Per  Fournier  and  Henry.  J  J. 
The  logs  when  taken  were  the  property  of 
the  plaintiff,  and  he  was  therefore  entitled  to 
judgment  on  all  the  issues  raised. — Per  Four- 
nier, J.  The  defendant  might  have  justified 
under  the  writ,  and  the  court  might  grant 
leave  to  add  such  a  plea,,  but  in  that  event  the 
costs  should  be  paid  by  defendant.  —  Per 
Henry,  J.  No  effort  having  been  made  in  the 
court  below  to  add  such  a  plea  it  was  too  late 
and  contrary  to  precedent  and  justice  now  to 
admit  it. — Per  Gwynne,  J.  When  the  plain- 
tiff fails  to  shew  in  evidence  that  he  was  in 
actual  possession  at  the  time  of  the  taking, 
and  is  therefore  driven  to  rest  on  the  goodness 
of  his  title  to  the  property,  a  defendant  may, 
in  rebuttal  of  the  evidence  of  such  title,  set 
up  a  bare  jus  tertii  without  shewing  he  had 
any  authority  from  the  third  person  having 
such  title.  So  a  sheriff  sued  for  taking  the 
goods  of  the  plaintiff  may  shew,  under  this 
issue,  that  the  goods  belonged  to  a  third  party 
against  whom  he  took  them  in  execution.  The 
s.  c.  D. — 42 


several  matters  therefore  alleged  in  the  3rd. 
4th  and  6th  pleas  were  matters  which  could 
have  been  given  in  evidence  under  the  issue 
joined  upon  the  2nd  plea.  As  to  the  5th  plea, 
in  view  of  the  evidence  it  was  quite  inap- 
propriate to  such  evidence,  for  the  writ  of  re- 
plevin placed  in  the  hands  of  the  defendant 
as  sheriff  to  be  executed  did  not  vest  in  the 
defendant  any  property  in  the  goods,  the  tak- 
ing of  which  was  complained  of,  so  as  to  en- 
able him  to  justify  the  taking  as  his  own  pro- 
perty as  is  done  in  the  5th  plea. — Appeal  dis- 
missed with  costs.  Stcim  v.  iihcriff,  Cass.  Dig. 
(2  ed.)  142. 

10.  Bond  to  sheriff  in  official  capacity — Nul- 
Uti  ahsolue — Opposition — Revocation  of  judo- 
ment — Discovery  of  further  evidence — Art,  581 
C.  0.  P. — Dol  personnel — Res  judicata — Re- 
quite  civile,]  —  Appellant,  having  purchased 
land  burdened  with  mortgages  beyond  its 
value,  an  action  was  brought  on  one  of  these 
mortgages  by  the  hypothecary  creditor,  upon, 
which  appellant  made  dclaissrment.  Judg- 
ment was  obtained  and  the  property  sold  at 
sherifTs  sale  on  21st  February,  1862,  when  the- 
appellant  became  purchaser.  —  Oppositions 
afin  de  oonserver  were  filed  largely  exceeding^ 
the  amount  of  purchase  money.  Among  these- 
claims  was  one  of  the  purchaser,  for  a  large- 
sum,  upon  the  filing  of  which  the  sheriff  took 
from  him  a  small  payment  in  cash  and  a  bond] 
for  the  balance,  secured  upon  the  property. — - 
By  final  judgment  of  distribution,  the  largest 
claim,  that  of  Gale,  was  awarded  a  fraction  of 
the  amount  due  thereon,  being  the  residue  of 
the  purchase  money  after  collocations  made  in 
favour  of  prior  claims ;  while  for  the  claim  of 
purchaser^  which  was  held  to  be  the  last,  there 
was  nothing  left.  The  collocation  in  favour 
of  Gale  was  not  paid.  —  The  sheriff  having 
died,  his  heirs  or  legatees  all  in  one  form  or 
another,  renounced  their  legal  rights  to  his 
estate,  with  the  exception  of  Uie  original  plain- 
tiff in  this  cause,  one  of  his  sons,  who  assigned 
the  obligation,  as  an  asset  of  his  father's  es- 
tate, to  McD.,  a  practising  attorney,  who 
brought  action  upon  it  against  appellant, 
which  was  defended  on  the  plea  that  the  obli- 
gation was  not  a  private  or  personal  asset  of 
the  deceased  sheriff,  but  a  security  for  pay- 
ment of  hypothecary  creditors  collocated  by 
the  final  judgment  of  distribution,  in  the  above 
case  that  the  then  plaintiff,  a  practising  at- 
torney of  the  court  where  action  was  brought, 
could  not  become  purcha.ser  of  a  litigious  right 
by  the  arts  1485,  1583  C.  C— McD.  then  re- 
assigned the  obligation  to  plaintiff,  and  an  ac- 
tion was  commenced  on  his  behalf. — The  de- 
fendant's (present  appellant's)  pleas  in  de- 
fencp  w(»rp.  practically,  that  there  was  lis 
pendens,  because  of  the  action  already  pending 
on  the  same  obligation  ;  that  the  record  (which 
had  been  destroyed  by  the  burning  of  the  court 
house  in  Quebec)  should  be  restored  or  at 
least  an  effort  made  to  that  effect,  before  any 
other  proceeding  could  bo  taken :  that  the  obli* 
gation  was  the  sheriff's  security  for  the  bal- 
ance of  the  price  of  the  property,  and  did  not 
represent  a  personal  debt,  and  was  sued  upon 
as  such,  in  fraud  of  the  defendant  and  the  true 
creditors  of  the  debt  it  represented.  Plaintiff 
denied  that  the  previous  action  involved  the 
same  issue,  or  that  the  present  action  was  for 
the  security  stated,  or  that  the  obligation  re- 
presented the  purchase  money  of  the  property. 
— On  24th  April,  1875,  respondent  sued  out  a 
writ  of  execution  against  the  appellant  in  pur- 
suance of  judgment  on  this  issue.— Gn  the  .3rd 
May,  187."),  the  appellant  filed  an  opposition 
in  revocation  of  judgment   (which  is  the  sub- 
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ject  of  the  present  appeal),  alleging — 1.  That 
since  the  rendering  of  the  last  mentioned  judg- 
ment on  the  action  itself,  the  representatives 
of  Gale  had  claimed  from  the  opposant  (the 
appellant),  the  amount  of  their  collocation, 
threatening  to  proceed  at  folle  ench^e  to  re- 
sale of  opposant's  property,  and  that  the  op- 
posant thus  found  himself  liable  to  pay  twice 
the  same  amount.  2.  That  since  the  render- 
ing of  the  judgment  the  opposant  had  dis- 
covered proof  that  the  security  mentioned  in 
the  return  of  the  sheriff  was  one  and  the  same 
with  the  notarial  obligation  on  which  the 
judgment  was  founded.  3.  That  since  the  i 
judgment,  the  opposant  had  made  discovery  of  I 
an  authentic  part  of  the  record,  and  that  the 
production  of  the  said  document,  being  of  a 
nature  to  affect  the  judgment  sought  to  be  ex- 
ecuted, could  be  made  under  the  art.  581  C.  C. 
P.  4.  That  the  judgment  should  be  rescinded 
and  revoked,  having  been  rendered  through  the 
collusion  and  fraud  of  the  respondent  and 
others. — The  missing  document  was  the  sher- 
iff's schedule  of  the  nature  of  sale,  and  an  au- 
thentic copy  of  it  certified  by  the  prothonotary 
was  found  and  produced.  The  opposant  also 
produced  with  his  opposition  the  sheriff's  re- 
ceipt for  the  obligation  itself,  which  he  alleged 
proved  the  obligation  to  be,  as  contended,  the 
security  taken  by  the  sheriff  in  his  official 
capacity  for  the  payment  of  the  balance  of  the 
purchase  money,  which  belonged  to  the  hypo- 
thecary creditors.  —  On  14th  May.  1875,  a 
tierce  opposition  was  filed  by  the  representa- 
tives of  the  Gale  estate,  claiming  the  obliga- 
tion above  mentioned  as  a  mere  security  for 
the  amount  of  their  collocation  by  the  report 
of  distribution  and  denying  the  right  of  the 
heirs  Ogden  to  any  part  of  the  said  obligation. 
— On  8th  September,  1875,  the  original  plain- 
tiff having  died,  the  present  respondent,  C.  K. 
Ogda  1,  came  into  the  case  as  plaintiff  par  re- 
prise d'instance. — On  11th  May,  1877,  respon- 
dent contested  the  opposition  of  the  appellant. 
On  20th  September.  1877,  the  opposition  was 
dismissed  on  the  ground  that  there  was  res 
judicata  against  appellant.  —  The  Queen's  i 
Bench  on  8th  March,  1878.  ordered,  "  that  the 
proceedings  on  the  opposition  of  the  appellant  I 
shall  be  suspended  until  after  the  opposition  of  | 
the  representatives  of  Gale,  filed  in  this  cause, 
shall  have  been  disposed  of." — On  12th  Decem- 
ber, 1878,  respondent  contested  the  tierce  op-  ' 
position  of  the  heirs  Gale  in  obedience  to  this 
judgment.  —  On  13th  April,  1879,  the  tierce 
opposition  was  maintained  with  regard  to  part 
of  its  conclusions  which  referred  to  the  seizure 
of  the  real  estate. — On  7th  September,  1880, 
this  last  judgment  on  the  tierce  opposition  was 
modified  by  the  Queen's  Bench.  This  judg- 
ment also  admitted  the  rights  of  the  heirs 
Gale,  and  ordered  them  to  proceed  within  4 
months  to  re-sale  at  folle  ench^re  of  the  land 
sold  under  the  case  of  delaissement. — The  ap- 
pellant contended  that  he  was  not  a  party  to 
this  appeal,  and  he  was  thus  condemned  with- 
out hearing  and  without  notice  to  submit  to 
the  re-sale  of  a  property  for  which  he  had 
paid  by  an  obligation,  while  the  judgment  of 
10th  June,  1874,  condemning  him  to  pay  to 
the  heirs  of  the  sheriff  personally  the  amount 
of  said  obligation,  remained  in  full  force. — The 
record  having  been  sent  back,  the  4  months 
expired  without,  as  the  appellant  alleged,  any 
notice  whatever  having  been  given  to  him  of 
the  judgment,  or  of  any  other  proceeding  since 
the  judgment  on  his  appeal  given  in  his  favour 
o'l  8th  March.  1878.— On  18th  January.  1881, 
a\  inscription  on  the  merits  of  the  opposition 
of  May,  1875,  was  served  upon  him.  The  in- 
scription  was   discharged  by   the   court. — On 


17th  March,  1881,  a  new  inscription  was  made, 
and  also  discharged. — On  25th  June,  1881,  re- 
spondent moved  the  Superior  Court,  asking 
that  the  rights  conferred  on  the  heirs  Gale  by 
the  judgment  of  the  Queen's  Bench  to  have 
the  property  of  appellant  re-sold  at  foUe 
enchkre  within  4  months,  be  declared  lapsed. 
Appellant  was  not  notified  of  the  motion, 
which  was  granted  on  25th  June,  1881. — ^A 
motion  was  then  served  upon  appellant  on  19th 
September,  1881,  by  plaintiff,  par  reprise  d'»»- 
stance,  to  be  allowed  to  make  a  new  contesta- 
tion of  his  opposition  of  May,  1875,  which  was 
refused  by  the  court.  —  On  23rd  November, 
1881,  the  Superior  Court  dismissed  the  oppo- 
sition and  petition  in  revocation  of  judgment 
of  appellant.  This  judgment  was  confirmed 
by  the  Queen's  Bench,  on  4th  December,  ISffi. 
Held^  that  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  reversed  and  the  ap- 
peal allowed. — Per  Taschereau,  J.,  delivering 
the  judgment  of  the  court.  Dawson's  obliga- 
tion to  Ogden  was  not  a  cr^nce  of  Ogden  i>er- 
sonally,  but  of  him  as  sheriff  only,  and  repre- 
sented the  price  of  Dawson's  purchase  at  the 
sheriff's  sale.  The  sheriff's  heirs  therefore 
were  not  entitled  to  the  amount  of  the  obliga- 
tion in  the  absence  of  the  allegation  and 
proof,  that  they  or  their  father  in  his  lifetime 
paid  the  amount  to  the  various  parties  collo- 
cated.— Moreover  the  obligation  was  null  as 
being  against  public  order,  and  a  nullity  of 
this  kind  was  absolute  and  need  not  be  plead- 
ed, the  tribunal  being  bound  to  notice  it. — The 
judgment  on  the  action  did  not  decide  any- 
Uiing  contrary  to  these  views,  because  the 
courts  below  had  not  before  them  the  proof 
that  the  obligation  in  question  represented 
nothing  but  the  adjudication  price,  the  neces- 
sary documents  to  establish  that  fact  having 
been  since  found  by  Dawson.  The  judgment 
appealed  from  was  not  based  on  res  judicata; 
it  conceded,  as  it  was  obliged  to  do  in  the  face 
of  the  judgment  of  that  court  reversing  the 
judgment  of  the  court  dismissing  the  requite 
civile^  that  the  right  of  the  requite  civile  was 
open.  But  it  held  that  the  opposant  had  not 
proved  the  facts  he  alleged.  This  court,  how- 
ever, is  of  opinion  the  appellant  has  clearly 
proved  his  allegations  of  fact:  1.  That  the 
words  "  value  received  "  in  the  obligation  were 
false;  that  the  obligation  was  not  given  to 
the  late  sheriff  personally,  but  to  him  in  his 
ofllicial  capacity  only,  and  so  has  proved  the 
dol  personnel,  the  fraud  by  which  the  late 
Ogden  obtained  that  obligation,  and  the  fraud 
of  the  plaintiff's  auteur  is  his  fraud;  2.  That 
the  obligation  was  nul  d*une  nulliii  absolue; 
3.  The  only  res  judicata  is  in  favour  of  Daw- 
son ;  4.  That  not  only  the  Gales,  but  all  the 
other  parties  could  ask  a  re-sale.  Datcson  v. 
Ogden,  Cass.  Dig.  (2  ed.)  797. 

11.  Title  to  land  —  EntaU  —  Life  estate — 
Fiduciary  substitution  —  Privileges  and  hypo- 
thecs— Mortgage  by  institute — Preferred  claim 
— Prior  incumbrancer — Vis  major — JB  Vict.  c. 
25,  registry  laws  —  Practice — Sherift's  sale — 
Chose  jugh  —  Parties  —  Estoppel — SherifTs 
deed — Deed  poll — Improvements  on  substitut- 
ed properly — Grosses  reparations.]  —  The  in- 
stitute, grev6  de  substitution,  jn  possession  of 
land  and  curator  to  the  substitution,  upon 
judicial  authority,  mortgaged  the  land  under 
the  provisions  of  the  Act  for  the  relief  of  suf- 
ferers by  the  great  Montreal  fire  of  1852  (16 
Vict.  c.  25),  for  a  loan  which  was  expended 
in  re-constructing  buildings  upon  the  property. 
On  default  in  payment  the  mortgagee  obtained 
judgment  against  the  institute,  and  caused  the 
lands  to  be  sold  in  execution  by  the  sheriff  in 
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a  Ruit  to  which  the  curator  had  not  been  made 
a  party.  Held,  that,  as  the  mortgagee  had 
been  judicially  authorized  and  was  given  spe- 
cial preference  by  the  statute,  superior  to  any 
rights  or  interests  that  might  arise  under  the 
substitution,  the  sale  by  the  sheriff  in  execu- 
tion of  the  judgment  so  recovered  discharged 
the  lands  from  the  substitution  not  yet  open, 
and  effectually  passed  the  title  to  the  pur- 
chaser for  the  whole  estate,  including  that  of 
the  substitute  as  well  as  that  of  the  grev6  de 
substitution,  notw^ithstanding  the  omission  to 
make  the  curator  a  party  to  the  action  or  pro- 
ceedings in  execution  against  the  said  lands. — 
The  sheriff  seized  and  sold  lands  under  a  w^rit 
of  execution  against  a  defendant  described 
therein,  and  in  the  process  of  seizure  and  also 
in  the  deed  to  the  purchaser  at  sheriff's  sale, 
as  gr€v6  de  substitution: — Held^  that  the  term 
used  was  merely  descriptive  of  the  defendant 
and  did  not  limit  the  estate  seized,  sold  or  con- 
veyed under  the  execution. — Judgment  of  the 
Court  of  Queen *s  Bench  for  Lower  Canada 
affirmed.  Taschereau  and  King,  JJ.,  dissent- 
ing. Chef  dit  VadebonccBUr  v.  City  of  Mont- 
real, xxix.,  9. 

[Followed  in  Deschamps  v.  Bury  (29  Can. 
S.  C.  R.  274)  ;  see  No.  12,  infra.} 

12.  Title  to  land— Sheriff— Vacating  sale- 
Exposure  to  eviction — Actio  condictio  indcbiti 
— Petition — Refund  of  price  paid — Prior  in- 
cumbrance—  Substitution  not  yet  open — Dis- 
charge of  incumbrances  —  Procedure,] — The 
procedure  by  petition  provided  by  the  Code  of 
Civil  Procedure  of  Lower  Canada  for  vacating 
sheriff's  sales  can  be  invoked  only  in  cases 
where  an  action  would  lie. — The  actio  con- 
dictio indcbiti  for  the  recovery  of  the  price 
paid  by  the  purchaser  for  lands  lies  only  in 
cases  of  actual  eviction.  Mere  exposure  to 
eviction  is  not  suflBcient  ground  for  vacating  a 
sheriff's  sale. — The  provisions  of  art.  714  of 
the  Code  of  Civil  Procedure  do  not  apply  to 
sheriff's  sales  which  have  been  perfected  by 
payment  of  the  price  of  adjudication  and  the 
execution  of  the  deed,  nor  does  that  article 
give  the  right  to  have  the  sale  vacated  and 
the  aipount  so  paid  refunded.  The  Trust  and 
Loan  Co.  v.  Quantal  (2  Dor.  Q.  B.  190)  fol- 
lowed.— A  sheriff's  sale  in  execution  of  a  judg- 
ment against  the  owner  of  lands.  grev6  de  sub- 
stitution, based  upon  an  obligation  in  a  mort- 
gage having  priority  over  the  instrument  by 
which  the  substitution  was  created,  discharges 
the  lands  from  the  unopened  substitution 
without  the  necessity  of  making  the  curator 
to  the  substitution  a  party  to  the  proceedings. 
Chef  dit  Vadebonca:ur  v.  The  City  of  Montreal 
(20  Can.  S.  C.  R.  9)  followed.  Deschamps 
V.  Bury,  xxix.,  274. 

See  No.  11,  ante. 

18.  Solicitor  and  client  — Negligence  or  mis- 
conduct— Breach  of  duty  —  Advising  accord- 
ing to  established  jurisprudence  —  Territories 
Real  Property  Act — Unregistered  transfers — 
Charging  lands  —  Levy  under  execution — In- 
demnity to  sheriff  —  Tort  —  Pleading — Inter- 
pleader —  Counterclaim  —  Signed  bill  of 
costs.] — In  a  suit  against  the  sheriff  and  an 
execution  creditor  in  respect  of  alleged  irregu- 
lar levy  under  writ  of  execution,  the  sheriff 
is  rot  obliged  to  interplead  but  may  be  pro- 
perly joined  in  a  defence  with  the  execution 
creditor. — A  solicitor  advising  his  client  ac- 
cording to  the  established  jurisprudence  of 
the  court  in  which  proceedings  are  taken  is 
not  guilty  of  actionable  negligence  although 
the  decision  upon  which  he  relied  in  giving  the 


advice  may  be  subsequently  overruled. — 
Neither  a  solicitor  nor  a  sheriff  is  a  tort  feasor, 
as  against  a  transferee  whose  transfer  is  un- 
registered, by  registering,  in  the  discharge  of 
their  respective  duties,  an  execution  of  a  judg- 
ment against  lands  of  the  judgment  debtor. — 
The  delivery  of  an  execution  with  a  requisi- 
tion to  the  sheriff  to  charge  and  levy  upon 
lands  apparently  belonging  to  the  execution 
debtor  does  not  give  rise  to  any  implied  or  ex- 
press obligation  on  the  part  of  a  solicitor  of 
record  to  indemnify  the  sheriff  against  loss  or 
damage  in  consequence  of  irregular  levy,  un- 
der the  execution. — In  an  action  by  the  sheriff 
against  a  solicitor  for  office  fees  and  charges, 
the  solicitor  cannot  counterclaim  for  over- 
charges in  former  bills  paid  to  the  sheriff  by 
him  in  respect  of  matters  in  which  the  soli- 
citor may  have  acted  for  the  parties  interest- 
ed because  any  such  overcharges,  if  recover- 
able from  the  sheriff,  do  not  belong  to  the  soli- 
citor but  to  the  clients  for  whom  he  acted, 
but,  in  such  an  action,  the  solicitor  may  set 
up  by  way  of  counterclaim  his  costs  in  a  suit 
in  which  he  had  appeared  for  the  sheriff  not- 
withstanding his  omission  to  render  a  signed 
bill  of  the  costs  prior  to  the  filing  of  the  coun- 
terclaim.    Taylor  v.  Robertson,  xxxi.,  615. 

14.  Marriage  laws  —  Dower — Registry  laws 
-—Warranty  —  Succession  —  Renunciation — 
Donation — Interdiction.] — A  sale  by  the  sheriff 
under  execution  against  a  debtor  in  possession 
of  an  immoveable  under  apparent  title  dis- 
charges the  property  from  customary  dower 
which  has  not  been  effectively  preserved  by 
registration  validly  made  under  the  provisions 
of  art.  211(5  of  the  Civil  Code.  Rousseau  v. 
Burland,  xxxii.,  541. 

15.  Mines  and  minerals  —  Free  miner*H  cer- 
tificate— Annual  renewals — Special  renewals — 
Vesting  of  interest  in  co-owners  —  Sheriff  — 
Levy  untier  execution — R.  S.  B.  C.  c.  iJJ, 
M.  2,  3.  9,  34—62  Vict.  c.  ^5,  ss.  2.  5,  4—R.  S. 
B.  V.  c.  72,  ss.  12,  2^.] — The  sheriff  seized  the 
interest  in  mineral  locations  held  by  an  execu- 
tion debtor  in  co-ownership  with  another  free 
miner  and,  prior  to  sale  under  the  execution, 
the  debtor  allowed  his  free  miner's  license  to 
lapse.  A  special  certificate  in  the  debtor's 
name  was  subsequently  procured  by  the  sheriff 
under  the  provisions  of  the  fourth  section  of 
the  "Mineral  Act  Amendment  Act.  1899,"  and 
it  was  contended  that  the  debtor's  interest 
had  been  thus  revived  and  re- vested  in  him 
subject  to  the  execution.  Held,  that  upon  the 
lapse  of  the  free  miner's  certificate  the  in- 
terest in  question  had,  under  the  statute,  be- 
come absolutely  vested  in  the  co-owner  and 
could  not  thereafter  be  revived  and  re-vested 
in  the  judgment  debtor  by  the  issue  of  a 
special  certificate.  —  Judgment  appealed  from 
(9  B.  C.  Rep.  131)  affirmed,  Sedgwick,  J., 
dissenting.  Harvey  Van  Norman  Co.  et  al.  v. 
McNaught^  xxxii.,  G90. 

16.  Return  on  habeas  corpus — Signature  to 
return — Recitals — Contradiction  by  extrinsic 
evidence  —  Matter  of  record.]  —  If  actually 
written  by  him  or  under  his  dictation,  the  re- 
turn to  a  writ  of  habeas  corpus  need  not  be 
signed  by  the  sheriff.  Henry.  J.,  dissented. 
In  re  Sproule,  xii.,  140. 

See  Habeas  Corpus,  2. 

17.  Lands  taken  and  sold  under  execution — 
Voluntary  payment  by  purchaser — Lien — In- 
terpleader— Application  of  proceeds. 

See    Sale.    66. 
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18.  Indemnity  —  Promise  hy  solicitor  — 
Authority  to  hind  client. 

See  SoiJGiTOB,  1. 

19.  Sale  of  lands— Purchase  hy  emecutor— 
Trust — Possession — Statute  of  Limttatwns — 
Evidence, 

See  Title  to  Land,  118. 

20.  Sale  of  lands  —  Adjudication  to  joint 
purchasers  —  Security  —  Re-sale  d  la  folle 
enchere. 

See  Sale,  67. 

21.  Sale  of  goods  hy  sheriff— Trespass-- 
Sale  of  goods  hy  insolvent — Bona  fides — Judg- 
ment of  inferior  trihunal— Estoppel— Res  judt- 
cata—Bar  to  action — Fraudulent  preferences 
— Pleadifig- 

See   U'JIAUDULENT  PREFERENCES,   8. 

22.  Sale  of  land— Writ  of  venditioni  ex- 
ponas —  Order  of  court  or  judge  —  Vacating 
sheriff's  sale. 

See  Practtice  and  Procedure,  144. 

23.  Sheriff's  deed  —  Registration  of—Ahso- 
lute  nullity — FoUe  enchdie — Resale  for  false 
hidding. 

See  Appeal,  394. 

24.  Deed  hy — Champerty — Maintenance. 

See  Evidence,  171. 

25.  Title  to  land — Prescription — Limitation 
of  actions — Equivocal  possession — Mala  fides 
— Sheriff's  deed — MulUty  —  Conveyances  with 
knowledge  of  sheriff's  sale. 

See  Evidence,  239. 

26.  Sale  of  rights  in  lana — Sheriff's  deed — 
Warranty — Construction  of  deed  —  Claimant 
under  prior  title — Eviction. 

See  Title  to  Land,  126. 

And  see  Executions. 


SHIPMENT;   SHIPPING  NOTES   AND 
RECEIPTS. 

See  Bill  of  Lading. 


SHIPPING. 

1.  Charter  party — Deficient  cargo — Demur- 
fQge — Dead  freight — Damages.^  —  By  charter 
party  L.  agreed  to  load  D.'s  ship  at  Montreal 
with  a  cargo  of  wheat,  maize,  peas  or  rye, 
"  as  fast  as  can  be  i-eceived  in  fine  weather ; 
ten  davs  demurrage  agreed  over  and  above 
lying  days  at  forty  pounds  per  day;  penalty 
for  non-performance  estimated  amount  of 
freight;  should  ice  set  in  during  loading  so 
as  to  endanger  ship,  master  to  be  at  liberty 
to  sail  with  part  cargo,  and  to  have  leave  to 
fill  up  at  any  open  port  on  the  way  homeward 
for  ship's  benefit.  Tlie  ship  was  ready  to  re- 
ceive cargo  on  15th  Nov.,  1880,  at  11  a.m., 
and  L.  began  loading  at  2  p.m.  on  16th.  After 
loading  a  quantity  of  rye  in  the  forward  hold, 
as  it  would  not  be  safe  to  load  the  ship  down 
by  the  head  any  further,  the  captain  refused 
to  take  any  more  in  the  forward  hold,  rso 
other  cargo  was  ready,  and  as  L.  would  not 
put  the  rye  anywhere  except  in  the  forward 


hold,  the  loading  stopped.  At  8  a.m.  on  19th 
loading  recommenced  and  continued  night  and 
day  until  6  a.m.  Sunday,  21st.  at  which  time 
the   vessel   sailed,  in  consequence  of   ice  be- 

f inning  to  set  in.  When  she  sailed  she  was 
14^  tons  short  of  a  full  cargo.  If  the  ice  in 
the  canal  had  not  detained  the  barges  having 
grain  to  be  loaded,  the  vessel  could  have  been 
loaded  on  the  night  of  the  19th.  D.  sued  be- 
cause ship  had  not  received  full  cargo,  and 
claimed  2i^  days.  15th,  IGth  and  17th  Nov., 
and  freight  on  214^  tons  of  cargo  not  shipped. 
L.  contended  delay  was  not  due  to  them  but  to 
the  ship  in  not  supplying  baggers  and  sewers 
to  bag  the  grain;  that  the  time  lost  on  the 
first  week  was  made  up  by  night  work,  and 
that  mere  delay  in  loading  could  not  sustain 
claim  for  dead  freight.  The  Superior  CJonrt 
judgment  giving  dead  freight  but  refusing  de- 
murrage was  affirmed  by  the  Queen's  Bench. 
On  appeal  to  the  Supreme  Court  of  Canada, 
Held,  affirming  the  judgment  appealed  from, 
Henry.  J.,  dissenting,  that  as  there  was  evi- 
dence that  the  vessel  could  have  been  loaded 
with  a  full  and  complete  cargo  without  night 
work  before  she  left  had  the  freighters  sup- 
plied the  cargo  as  agreed  by  the  charter  party, 
the  appellants  were  liable  for  damages  and 
that  the  proper  measure  of  the  respondent's 
claim  was  the  amount  of  agreed  freight  which 
they  would  have  earned  upon  the  deficient 
cargo.  That  the  demurrage  days  mentioned  in 
the  charter  were  over  and  above  the  laying 
days  and  had  no  reference  to  the  loading  of  the 
ship.    Lord  v.  Davidson,  xiii.^  166. 

2.  Charter-party  —  Damage  to  vessel — Rc- 
I  pairs — Nearest  port  —  Deviation — Breach  of 
I  charter — Practice  —  Findings  of  fact.l  —  In 
I  September.  1882.  a  vessel  sailed  from  Liver- 
I  pool,   England,   for  Bathurst,   N.B.,    to  load 
lumber  under  charter.    Having  sustained  dam- 
I  ages  on  the  voyage  she  was  taken  to  St.  John, 
I  N.B.,  for  repairs,  and  when  such  repairs  were 
;  completed  it  was  too  late  in  the  season  to  pro- 
i  ceed  to  Bathurst.     In  an  action  against  the 
I  owner  for  breach   of  charter-party  the  jury 
I  found  that  the  repairs  could  have  been  made 
i  at  Sidney,  C.B..  in  time  to  enable  the  ship  to 
go  to  Bathurst.     Held,  that  the  jury  having 
pronounced  on  the  questions  of  fact,  and  their 
.  verdict  having  been  affirmed  by  the  Supreme 
Court  of  New  Brunswick  (25  N.  B.  Rep.  13  ^ 
the  Supreme  Court  of  Canada  would  not  inter- 
fere with  the  finding.    Held,  also,  that  under 
such  finding  taking  the  vessel  to  St.  John  waa 
I  such  an  unnecessary  deviation  from  the  voyage 
as  to  entitle  the  charterer  to  recover.    Vassels 
I  V.  Burns,  xiv.,  256. 

3.  Inland  navigation — Negligence  —  Agony 

I  of    coUiaion — Damages — Party   in    fault — An- 
I  steering  signals. ^  —  The  owners  of  the  tug 
**  B.H."   sued  the  owners  of  the  steam  pro- 
!  pellor  "  St.   M.^"  for  damages  occasioned  by 
the  tug  being  run  down  by  the  propellor  in 
the  River  Detroit.    Held,  reversing  the  Mari- 
1  time  Court  of  Ontario,  that  as  the  evidence 
shewed  the  master  of  the  tug  to  have  mis- 
I  understood  the  signals  of  the  propellor,   and 
to  have  directed  his  vessel  on  the  wrong  couree 
I  w^hen  the  two  were  in  proximity,  the  owners 
I  of  the  propellor  were  not  liable  and  the  peti- 
'  tiou   in    the   Maritime   Court  should   be   dis- 
missed.   Robertson  v.  Wigle;  The  St.  Magnuif 
xvi..  720. 

4.  Narrow  channels — Navigation — Lights  — 
Collision — Negligent  look-out — Vessel  lying  in 
channel — Anchor  light  —  Damages.] — Suit  by 
owners  of  tug  "  Minnie  Morton  '*  for  damages 
by  being  run  into  by  and  getting  foul  with  a 
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raft  in  tow  of  the  tug  "John  Owen."  The 
collision  occurred  on  tne  evening  of  1st  Oct., 
1881.  At  the  time  of  collision  the  "  Morton," 
which  had  been  during  that  and  the  preceding 
day  acting  as  a  deck  for  divers,  who  were 
engaged  in  the  endeavour  to  float  a  vessel, 
then  grounded  in  the  Detroit  River,  was  tied 
on  the  north  side  of  it,  that  is  further  in  the 
channel,  when  the  **  Owen  "  towing  a  raft  of 
logs  passed  down  the  river  to  the  eastward, 
and  the  tail  of  the  raft  collided  with  the 
"  Morton,"  and  carried  her  down  the  river 
where  she  sank,  and  could  not  afterwards  be 
found.  The  Detroit  River  is  divided  into  two 
channels  by  Bois  Blanc  Island,  and  the  east- 
ward channel,  on  the  Canadian  side,  is  used  for 
towing  rafts  down  stream.  The  petitioner  aver- 
red that  the  master  and  crew  of  the  *'  Owen  " 
in  passing  the  i)oint  where  the  "  Morton  "  was 
lying,  negligently  steered  the  **  Owen  "  nearer 
to  the  island  than  they  should  have  done; 
that  the  **  Owen  "  on  account  of  the  size  of 
the  raft  was  unable  to  exercise  proper  con- 
trol over  it.  and  it  was  carried  by  the  current 
in  a  westerly  direction  against  the  "  Morton," 
and  that  the  slow  rate  of  speed  at  which  the 
**  Owen  "  proceeded  in  passing,  either  from  the 
inability  of  the  tu^.  or  through  the  negligence 
of  the  master  and  crew  to  proceed  faster,  in 
conjunction  with  the  neglect  of  the  **  Owen  " 
to  pursue  a  proper  course,  directly  contri- 
buted to  the  disaster  by  permitting  the  raft  to 
approach  so  near  to  the  **  Morton."  and  with 
an  insufficient  rate  of  speed  to  resist  the  action 
of  the  current. — The  answer  denied  negli- 
gence ;  averred  that  the  tug  and  her  raft  were 
navigated  with  all  due  skill ;  that  the 
'*  Owen,"  after  having  passed  Lime  Kiln 
Crossing,  kept  as  near  to  the  easterly  bank  of 
said  river  as  she  could  be  kept  with  safety; 
that  she  was  proceeding  with  as  much  speed  as 
it  was  practicable  to  maintain  ;  that  there  was 
a  strong  north-easterly  wind,  and  that  the  ac- 
tion of  the  wind  caused  the  end  of  the  raft  to 
be  thrown  toward  the  upper  end  of  the  island, 
and  if  it  came  into  collision  with  the  **  Mor- 
ton." the  same  was  not  imputable  to  any  fault, 
negligence  or  misconduct  on  the  part  of  the 
tug,  her  officers  and  crew. — Defendant  con- 
tended that  there  is  a  great  deal  of  traffic  in 
the  river,  most  of  which  passes  to  the  east- 
ward of  the  island  referred  to :  that  many 
rafts  in  every  year,  and  at  all  seasons,  are 
towed  down  the  river,  and  such  rafts  vary 
in  size,  some  of  them  numbering,  according  to 
the  evidence,  4,000,000  feet;  that  these  rafts 
necessarily  require  a  great  deal  of  room,  in 
fact  occupy  while  passing  the  Bois  Blanc 
Island,  nearly  all  the  space  of  the  stream  navi- 
gable at  this  point ;  that  the  **  Morton,"  being 
so  l^ing  in  the  channel,  was  at  the  time  of  the 
accident  without  any  lookout  or  watch  of  any 
kind ;  that  she  had  not  any  light,  or  if  a  light, 
that  it  was  not  of  a  sufficient  size  or  bright- 
ness, nor  in  accordance  with  the  statute  re- 
quirement in  that  behalf,  and  that  the  *'  Mor- 
ton," lying  in  this  navigable  river,  not  in  a 
harbour  nor  at  a  wharf  or  dock,  ought  to  have 
been  manned  so  as  to  have  easily  moved  out  of 
the  way  of  passing  vessels  or  rafts,  so  as  to 
be  out  of  the  position  of  danger  to  herself  in 
which  she  was  lying  and  out  of  the  course  of 
vessels  lawfully  navigating  the  stream. — The 
judge  of  the  Maritime  Court  of  Ontario  pro- 
nounced in  favour  of  petitioners,  condemned 
the  *'  Owen  "  for  all  damages  sustained  by  the 
petitioners  in  consequence  of  the  collision  and 
total  loss  of  the  **  Morton,"  and  fixed  the 
damages  at  $2,000.  held,  that  the  finding 
should  be  affirmed.  Owynne,  J.,  dissenting. 
Otcen  V.  Odette;  The  '*  Minnie  Morton,**  Cass. 
Dig.    (2  ed.)   519. 


5.  Rescue  of  vessel  stranded — Proceeding  in 
rem — Salvage  —  Special  contract  —  Action  by 
agents  of  owners — ParHes."] — In  a  proceeding 
in  rem  against  appellant's  tug  "  Marion 
Teller  "  for  services  rendered  by  the  tug  **  F. 
A.  Folger "  in  rescuing  the  former  when 
stranded  on  the  shore  of  Lake  Erie,  the  peti- 
tion stated  that  the  master  of  the  **  Marion 
Teller  "  engaged  the  tug  **  F.  A.  Folger  "  to 
proceed  to  the  stranded  vessel  and  rescue  her, 
which  the  master  of  the  latter  tug  agii-eed  to 
do,  and  after  working  at  her  for  some  time,  the 
"  Folger  "  got  the  **  Teller  "  into  deep  water. 
Plaintiffs  who  had  the  management  of  the 
rescuing  tug  sued  in  their  own  names  for  sal- 
vage.— ^The  claim  was  resisted  on  the  ground 
that  plaintiffs  were  not  properly  salvors  and 
had  no  right  to  bring  the  action,  being  neither 
owners  of  the  tug  "  Folger  "  nor  master  nor 
mariners  on  board  the  tug.  but  simply  agents 
for  the  owners  under  the  following  agreement : 
— "  It  is  hereby  agreed  between  John  Price, 
merchant,  of  Port  Stanley,  of  the  first  part, 
and  Odette  and  Wherry,  merchants,  of  Wind- 
sor, of  the  second  part,  as  follows,  viz. :  **The 
party  of  the  first  part  agrees  to  place  his  tug 
"  F.  A.  Folger  "  in  charge  of  the  parties  of 
the  second  part,  for  them  to  manage  for  the 
season  of  lo86.  or  until  the  said  party  of  the 
first  part  succeeds  in  selling  her ;  and  the  said 
parties  of  the  second  part  agree  to  manage  the 
said  tug  **  F.  A.  Folger  "  and  secure  as  much 
work  for  her  as  possible,  and  render  monthly 
statements  and  remittances,  less  a  commission 
of  5  %  on  the  gross  earnings." — It  was  fur- 
ther contended,  that  if  plaintiffs  had  any  claim 
another  vessel  that  assisted  was  also  interest- 
ed and  should  be  joined,  and  further,  that  the 
rescue  was  effected  in  such  a  manner  as  to 
disentitle  the  plaintiffs  to  recover. — The  judge 
of  the  Court  of  Vice-Admiralty  found  that 
there  was  a  contract  with  the  master  of  the 
*'  F.  A.  Folger  "  to  pay  $10  an  hour  for  the 
service  and  gave  judgment  for  plaintiffs  on 
that  basis.  In  addition  to  the  other  objections 
the  appellants  claimed  that  the  judgment  was 
not  given  according  to  the  principle  governing 
salvage  claims,  but  that  the  award  shoum  have 
divided  the  money  among  all  the  persons  who 
assisted  in  the  rescue.  Held,  reversing  the 
judgment  that  the  plaintiffs  were  not  entitled 
to  recover. — Per  Ritchie,  C.J.  It  is  competent 
for  salvors  instead  of  leaving  the  amount  of 
remuneration  to  be  determined,  to  agree  for  a 
specified  sum.  .  .  .  The  plaintiffs  render- 
ed no  services  whatever.  They  were  the  mere 
agents  of  the  owners  for  managing  the  tug, 
receiving  a  commision  of  5  %  on  her  gross 
earnings. — The  salvage  services  rendered  were 
by  the  captain  and  crew,  who,  with  the  owner, 
are  entitled  to  remuneration  for  salvage  ser- 
vices, and  the  suit  should  have  been  instituted 
on  behalf  of  such  owners,  master  and  crew, 
and  not  by  plaintiffs  on  their  own  behalf.  .  . 
There  was  no  contract  between  the  master  of 
the  *'  Marion  Teller "  and  the  plaintiffs  as 
would  entitle  them  to  the  $1,110  adjudged  to 
them. — Per  Henry,  J.  .  .  .  1  do  not  think 
it  a  subject  of  salvage.  .  .  .  Salvage  is 
where  a  vessel  driven  on  shore  is  saved.  Here 
the  vessel  was  safe.  There  must  be  something 
saved,  but  here  it  was  mere  work  and  labour 
done  and  performed.  .  .  .  The  contract 
was  not  with  the  party  who  brings  the  suit. 
He  was  merely  the  agent  of  the  owners  and 
was  to  get  a  commission  for  managing  the  tug. 
.  .  .  The  plaintiff*  .  .  .  was  not  the 
party  who  performed  the  service,  nor  one 
having^  any  interest  in  the  salving  tug.  In  re 
**  Marion  Teller;"*  Clark  v.  Odette,  Cass.  Dig. 
(2  ed.)  521. 
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G.  Chartered  ship  —  Perishable  goods — Ship 
disabled  by  excepted  perils — Transshipment — 
Obligation  to  transship — Repairs — Reasonable 
time — Carrier — Bailee.] — If  a  chartered  ship 
be  disabled  by  excepted  perils  from  completing 
the  voyage  the  owner  does  not  necessarily  lose 
the  benefit  of  his  contract,  but  may  forward 
the  goods  by  other  means  to  the  place  of  des- 
tination and  earn  the  freight — The  option  to 
transship  must  be  exercised  within  a  reason- 
able time,  and  if  repairs  are  decided  upon 
they  must  be  effected  with  reasonable  despatch 
or  otherwise  the  owner  of  the  cargo  becomes 
entitled  to  his  goods. — Qu<tre.  Is  the  ship- 
owner obliged  to  transship? — If  the  goods  are 
such  as  would  perish  before  repairs  could  be 
made  the  ship-owner  should  either  transship, 
deliver  them  up  or  sell  if  the  cargo  owner  does 
not  object,  and  his  duty  is  the  same  if  a  por- 
tion or  the  cargo,  severable  from  the  rest,  is 
perishable. — ^And  if  in  such  a  case  the  goods 
are  sold  without  the  consent  of  the  owner  the 
latter  is  entitled  to  recover  from  the  ship- 
owner the  amount  they  would  have  been  worth 
to  him  if  he  had  received  them  at  the  port  of 
shipment  or  at  their  destination  at  the  time 
of  the  breach  of  duty.  Owen  v.  Outerbridge, 
xxvi..  272. 

7.  Maritime  law — Collision  —  Rules  of  the 
road — Narrow  channel — Navigation,  rules  of 
— iJ.  8.  C.  K).  19,  s.  2.  arts.  15,  16,  18,  19, 
21,  t2  and  23—'*  Crossing  "  ships—**  Meet- 
ing "  ships  —  •*  Passing  "  ships  —  Breach  of 
rules  —  Presumption  of  fault  —  Contributory 
negligence — Moiety  of  damages — 36  and  37 
Vict.  (Imp,)  c.  85,  s.  11 — Manceuvres  in 
'•  agony  of  collision.'*]  —  If  two  vessels  ap- 
proach each  other  in  the  position  of  **  pass- 
ing "  ships  ( with  a  side  light  of  one  dead 
ahead  of  the  other),  where  unless  the  course 
of  one  or  both  is  changed  they  will  go  clear  of 
each  other,  no  statutory  rule  is  imposed,  but 
they  are  governed  by  the  rules  of  good  naviga- 
tion.— If  one  of  two  "passing"  ships  acts 
consistently  with  good  seamanship  and  the 
other  persists,  without  good  reason,  in  keeping 
on  the  wrong  side  of  the  channel ;  in  star- 
boarding the  helm  when  it  was  seen  that  the 
helm  of  the  other  was  hard  to  port  and  the 
vessels  are  rapidly  approaching;  and,  after 
signalling  that  she  was  going  to  port,  in  turn- 
ing her  bow  to  starboard,  she  is  to  blame  for  a 
collision  which  follows. — The  non-observance 
of  the  statutory  rule  (art.  18),  that  steam- 
ships shall  slacken  speed,  or  stop,  or  reverse,  if 
necessary,  when  approaching  another  ship,  so 
as  to  involve  a  collision,  is  not  to  be  consider- 
ed as  a  fact  contributine  to  a  collision,  pro- 
vided the  collision  could  nave  been  avoided  by 
the  impinging  vessel  by  reasonable  care  exert- 
ed up  to  the  time  of  the  collision. — Excusable 
manceuvres  executed  in  "  agony  of  collision  " 
brought  about  by  another  vessel,  although  in 
contravention  of  statutory  rules,  cannot  be 
imputed  as  contributory  negligence  on  the 
part  of  the  vessel  collided  with. — The  rule 
that  in  narrow  channels  steamships  shall, 
when  safe  and  practicable,  keep  to  the  star- 
board (art.  21).  does  not  override  the  general 
rule  of  navigation  which  would  also  apply  to 
appropriate  cases.  The  Leverington  (11  P. 
D.  117)  followed.  The  "  Cuba  "  v.  i/e3/t»an, 
xxvi.,  (351. 

8.  Maritime  latv — Affreightment  —  Carriers 
— Charter-party — privity  of  contract — Negli- 
gence— Stowage — Fragile  goods — Bill  of  lad- 
ing —  Condition  —  Noticer  —  Arts.  161Jf,  1675, 
1676  C.  C.  —  Contract  against  liability  for 
fault  of  servants— Arts.  2383  (8)  ;  2390,  2Jf09, 


2413,  2m.  2427  C\  C.]— The  chartering  of  a 
ship  with  its  company  for  a  particular  voyage 
by  a  transportation  company  does  not  relieve 
the  owners  and  master  from  liability  upon 
contracts  of  affreightment  during  such  voyage 
where  the  exclusive  control  and  navigation  of 
the  ship  are  left  with  the  master,  mariners  and 
other  servants  of  the  owners  and  the  contract 
had  been  made  with  them  only. — The  shipper's 
knowledge  of  the  manner  in  which  his  goods 
are  being  stowed  under  a  contract  of  affreight- 
ment does  not  alone  excuse  ship-owners  from 
liability  for  damages  caused  through  improijer 
or  insufficient  stowage. — X  condition  in  a  bill 
of  lading,  providing  that  the  ship-owners  shall 
not  be  liable  for  negligence  on  the  part  of  the 
master  or  mariners,  or  their  pther  servants 
or  agents,  is  not  contrary  to  public  policy  nor 
prohibited  by  law  in  the  Province  of  Quebec. 
— Where  a  bill  of  lading  provided  that  g\a.^» 
was  carried  only  on  condition  that  the  ship  and 
railway  companies 'were  not  to  be  liable  for  any 
breakage  that  might  occur,  whether  from  negli- 
gence, rough  handling  or  any  other  cause 
whatever,  and  that  the  owners  were  to  be 
"  exempt  from  the  perils  of  the  seas,  and  not 
answerable  for  damages  and  losses  by  colli- 
sions, stranding  and  all  other  accidents  of 
navigation,  even  though  the  damage  or  loss 
from  these  may  be  attributable  to  some 
wrongful  act,  fault,  neglect  or  error  in  judg- 
ment of  the  pilot,  master,  mariners  or  other 
servants  of  the  ship-owners ;  nor  for  breakage 
or  any  other  damage  arising  from  the  nature 
of  the  goods  shipped,"  such  provisions  applied 
only  to  loss  or  damage  resulting  from  acts 
done  during  the  carriage  of  the  goods  and  did 
not  cover  damages  caused  by  neglect  or  im- 
proper stowage  prior  to  the  commencement 
of  the  voyage.  (JlengoU  Steamship  Co,  v. 
Pilkington;  Glengoil  Steamship  Co.  v.  Fergu- 
son, xxviii..  146. 

D.  Appeal  —  Certiorari  —  Merchants*  Ship-- 
ping  Act,  1854 — Distressed  seaman — Recovery 
of  expenses — "  Owner  for  time  being  " — Proof 
of  ownership  and  payment.] — An  appeal  lies  to 
the  Supreme  Court  of  Canada  from  the  judg- 
ment of  a  provincial  court  making  absolute 
a  rule  nisi  for  a  certiorari  to  bring  up  proceed- 
ings before  a  police  mai^istrate  under  The  Mer- 
chants' Shipping  Act  with  a  view  to  having  the 
judgment  thereon  quashed. — Section  213  of 
The  Merchants'  Shipping  Act.  1854,  makes 
the  expenses  of  a  seaman  left  in  a  foreign  port 
and  being  relieved  from  distress  under  the  Act 
a  charge  upon  the  ship  and  empowers  the 
Board  of  Trade,  in  Her  Majesty's  name,  to 
sue  for  and  recover  the  same  from  the  master 
of  the  ship  or  "  owner  thereof  for  the  time 
being."  Held,  affirming  the  judgment  of  the 
Supreme  Court  of  New  Brunswick,  that  the 
latter  words  mean  the  owner  at  the  time  of 
action  brought.  Held,  further,  that  a  certifi- 
cate of  the  Assistant  Secretary  of  the  Hoard 
of  Trade  that  such  expenses  were  incurred  and 
paid  is  sufficient  proof  of  payment  under  the 
Act  though  the  above  section  does  not  provide 
for  a  mode  of  proof  by  certificate. — Notwith- 
standing the  provision  in  the  Imperial  Inter- 
pretation Act  of  1889  that  the  repeal  of  an 
Act  shall  not  affect  any  suit,  proceeding  or 
remedy  under  the  repealed  Act,  in  proceeding 
under  The  Merchants'  Shipping  Act  of  1854. 
proof  of  ownership  may  be  made  according  to 
the  mode  provided  in)  The  Merchants'  Shipping 
Act,  1894,  by  which  the  former  Act  is  re- 
pealed.— Under  the  Act  of  1894  a  copy  of  the 
registry  of  a  ship  registered  in  Liverpool,  certi- 
fied by  the  Registrar-General  of  Shipping  at 
London,     is    sufficient    proof    of    ownership. 
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Qucere,  Where  the  Merchants*  Shipping  Act 
of  1854  provides  thjit  every  order  of  two  jus- 
tices in  an  action  for  seaman's  wages  shall  be 
final,  will  certiorari  lie  to  remove  the  proceed- 
ings into  a  superior  court?  The  Queen  v. 
8.  S.  **  Troop  "  Co.,  xxix.,  662. 

10.  Customs  duties  —  Duties  on  goods  — 
Foreign-built  ships  —  Customs  Tariff  Act, 
Jti97,  s.  4-} — A  I'oreign-built  ship  owned  in 
Canada  which  has  been  given  a  certificate  from 
a  British  consul  abroad  and  comes  into  Can- 
ada for  the  purpose  of  being  registered  as  a 
Canadian  ship  is  liable  to  duty  under  s.  4  of 
the  Customs  TariflC  Act,  1897. — A  taxing  Act 
is  not  to  be  construed  differeutly  from  any 
other  statute.  The  King  v.  Algoma  Central 
Hy.  Co.,  xxxii.,  277. 

I  Affirmed  on  appeal  by  the  Privy  Council, 
July.  liKKJ:  see  Can.  Gaz.,  vol.  xli.,  p.  400.] 

11.  Admiralty  law  —  Collision  —  IShip  at 
anchor — Anchor  light  —  Lookout  —  Weight  of 
evidence — Credibility — Findings  of  trial  judge 
—  Negligence.]  —  The  SS.  "  Lake  Ontario," 
while  proceeding  in  charge  of  a  pilot  to  her 
dock  in  Halifax  Harbour,  N.S.,  on  a  blustery 
uight  in  January,  1900,  came  in  collision  with 
and  sank  appellant's  coal  barge  "A.L.  Taylor" 
lying  at  anchor  north  of  George's  Island.  The 
steamship  had  signalled  by  guns  and  whistles 
for  a  medical  officer  at  the  quarantine  grounds 
before  the  collision  and  her  officers  and  crew 
testified  that  they  were  alert  anxiously  working 
the  steamship  through  anchored  vessels  in  the 
darkness  and  buLstery  weather,  and  came  sud- 
denly upon  the  "  Taylor,"  and  that  no  lights 
were  seen  on  her.  The  barge  caretaker,  who 
was  not  on  deck  at  the  time,  swore  that  a  pro- 
per anchor  light  was  burning  on  the  barge,  his 
statement  being  corroborated  by  the  captain 
of  a  schooner  lying  close  by  and  by  several 
boatmen  and  labourers  on  the  wharves.  The 
trial  judge  accepted  the  evidence  of  the  defence 
as  correct  and  found  that  the  collision  and 
loss  were  wholly  attributable  to  negligence  of 
the  "  Taylor"  in  failing  to  have  an  anchor 
light  and  to  keep  a  sharp  lookout,  and  dis- 
missed the  action.  On  appeal  the  Supreme 
Court  affirmed  the  decision  at  the  trial  (7  Ex. 
C.  K.  403).  Dominion  Goal  Co.  v.  US.  **  Lake 
Ontario,**  xxxii.,  507. 

12.  Admiralty  law — Collision — Undue  speed 
— Ship  in  default — Rule  16 — Navigation  dur- 
^g  fog.] — The  judgment  appealed  from  (7 
Ex.  O.  R.  390),  decided  that  the  "  Pawnee,"  a 
steamship,  was  wholly  to  blame  for  colliding 
with  the  schooner  "  Holand  "  in  a  thick  fog 
near  the  entrance  of  St.  John  Harbour,  N.B., 
in  July,  1901,  and  awarded  damages  to 
the  owner  of  the  schooner.  It  held  that 
on  hearing  fog  signals  sounded  by  the 
schooner,  the  steamship  should  have  stop- 
ped her  engines  as  far  as  possible  and 
navigated  with  caution  till  danger  of  colli- 
sion was  past,  and  that,  having  neglected  these 
precautions,  she  was  wholly  to  blame.  On  ap- 
peal the  Supreme  Court  (Girouard,  J.,  dis- 
senting), affirmed  the  principle  of  the  trial 
court  decision,  but  reduced  the  damages  and 
allowed  no  costs  on  the  appeal. — 8S. 
"  Fatcnee  "  v.  Roberts,  xxxii.,  509. 

13.  Assessment  and  taxes  in  Halifax,  N.8. 
—27  Vict.  c.  81.  Hs.  .SJ,0,  347,  361  {N,  S.)  — 
Vessels  sailing  abroad. 

See  Assessment  and  Taxes,  7. 


14.  Maritime  Court  of  Ontario — Legislative 
jurisdiction — Navigation  and  shipping. 

8ee  Constitutional  Law.  15. 

15.  Agreement  with  ship's  husband  —  Con- 
trol and  management — Breach — Action. 

See  Contract,  194. 

16.  Burying  anchor — Collision  with  anchor 
— Mooring  vessels — Custom  of  port — Ordinary 
caution — Rule  of  road  —  Contributory  negli- 
ycnce — Damages. 

See  Negligence,  38. 

17.  Actual  total  loss  —  Constructive  total 
loss  —  Necessity  of  abandonment  —  Sale  by 
master. 

See  Insurance,  Marine,  35. 

18.  Contract — Breofch — Master  and  owner — 
Wrongful  dismissal— Notice — Measure  of  dam- 
ages. 

See  New  Trial,  17. 

19.  Charter  party — Conditions  —  Stranding 

—  Delay  for  repairs  —  Refusal    of   cargo  — 
Breach  of  contract — Evidence. 

See  Contract,  3. 

20.  Voyage  policy  —  Warranty  "  at  and 
from  " — Asnignment  as  collateral  —  Insurable 
interest — A  bandonment — Notice — A  ctual  total 
loss — Constructive  total  loss — Right  of  action. 

See  Insurance,  Marine,  36. 

21.  Negligence — Collision — Action — Joinder 
of  defendants — Company — Limited  liability — 
Merchant  Shipping  Amendment  Act,  1862 
(Imp.) — Navigation  of  Canadian  waters,  31 
Vict.  0.  58,  s,  12  {D.) — Motion  for  judgment 

—  Findings  of  jury  —  Weight  of   evidence  — 
Fractice. 

Sec  Navigation,  2. 

22.  Trcuiing  voyage — Construction  of  policy 
— Insurable  interest. 

See  Insurance,  Marine,  31. 

23.  Mortgage  in  contemplation  of  insol- 
vency —  Insolvent  Act  of  1875,  s.  133  — 
Merchant  Shipping  Act,  1854  (Imp.) — Con- 
flict of  laws. 

Sec  Insolvency,  21. 

24.  Lien  for  freight  —  Storage  —  Charter 
party — Delivery — Tender — Trover  for  cargo. 

Sec  Carriers,  23. 

25.  Navigation  —  Departure  from  usual 
course — Delay  in  prosecuting  voltage — Dcvia- 
iion — Enhancement  of  risk. 

See  Insurance.  Marine,  20. 

26.  Advances — Agreement  to  insure — Que- 
bec Fire  Act — Frescription. 

Sec  Contract,  10. 

27.  Abandonment  —  Loss  of  voyage  —  Con- 
structive total  loss — Repairs — Diligence — Sale 
by  mortgagees. 

See  Insurance.  Marine,  42. 

28.  Collision  at  sea — Xegligvtvcc — Defective 
steering  gear — Question  of  fact — Interference 
with  decision  of  local  judge  in  Admiralty. 

See  Appeal,  22(5. 
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20.  Marine  insurance  —  Constructive  total 
lose — Notice  of  abandonment — Sale  of  vessel 
hy  master — Necessity  for  sale. 

See  Insurance,  Mabine,  44. 

30.  Foreign  fishing  vessels  —  **  Fishing  "  — 
Convention  of  1818 — Three  mUe  limit — 59  Oeo. 
Ill,  c.  38  (/wp.)— le.  S.  C,  c,  H  and  c.  95, 

See  Fisheries,  4. 

31.  Hire  of  tug  —  Conditions  —  Repairs  — 
Negligence — Compensation, 

See  Lease,  10. 

32.  Lease — Negligence — Hire  of  tug — Condi- 
tiotis  —  Repairs  —  Compensation  —  Presump- 
tion of  fault — Evidence — Measure  of  damages. 

See  Negligence,  143. 

33.  Fire  insurance  on  ship  **  while  running  " 
— Conditions  in  policy — Variation  from  statu- 
tory conditions. 

See  Insurance.  Fire,  36. 

34.  BUI  of  lading — Ship's  agent — Mandate 
— Custom  of  port — Delivery — Carriers. 

See  Trade  Custom,  1. 

35.  Carriage  of  goods  —  Bill  of  lading  — 
Limitation  of  time  for  suit  —  Damages  from 
unseaworthiness — Construction  of  contract. 

See  Carriers,  13. 

36.  Admiralty  law  —  Navigation  —  Narrow 
channels—"  White  Law,'*  r.  24— Right  of  way 
— Meeting  ships — Collision, 

See  Navigation,  1. 


2.  Assignment  of  rights  under  policy  of  in- 
surance—Art.  1511  C.  C— Right  of  action. 
See  Insurance,  Fire.  33. 
And  see  Service  of  Pbocess. 


SIGNIFICATION. 

1.  Of  transfer — Condition  precedent  to  right 
of  action  —  Partnership  transaction  in  real 
estate  —  Act  of  Resiliation,  effect  of.]  — The 
signification  of  a  transfer  or  sale  of  a  debt  or 
right  of  action  is  a  condition  precedent  to  the 
right  of  action  of  the  transferee  or  purchaser 
against  the  debtor,  and  the  necessity  of  such 
signification  is  not  removed  by  proof  of  know- 
ledge by  the  debtor  of  the  transfer  or  sale. — 
The  want  of  such  signification  is  put  in  issue 
by  defense  au  fonds  en  fait  (general  issue.)  — 
M.  and  B.  entered  into  a  speculation  together  in 
the  purchase  of  real  estate  the  title  to  which 
was  taken  in  the  name  of  B.  and  the  first  instal- 
ment of  purchase  money  was  obtained  from  a 
brother  of  M.,  to  whom  B.  gave  an  obligation 
therefor  and  transferred  to  H.  a  half  interest 
in  the  property.  As  each  subsequent  instal- 
ment of  purchase  money  fell  due  a  suit  was 
taken  by  the  vendor  against  B.  and  the  judg- 
ments in  such  suits  as  well  as  the  obligation 
for  the  first  instalment  was  transferred  to  M., 
but  without  any  signification  in  either  case. 
Subsequently  by  a  formal  act  of  resiliation  B. 
and  Ai.  annulled  the  transfer  of  the  half  in- 
terest in  the  property  made  by  B.  to  M., 
and  formally  relieved  M.  of  all  further  obliga- 
tion as  proprietor  par  indivis  for  further  ad- 
vances toward  the  balance  due  the  vendor 
and  threw  the  burden  of  providing  it  entirely 
upon  B.  Held,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench  for  Lower  Canada 
(appeal  side),  that  the  act  of  resiliation  and 
the  reconveyance  of  the  titles  which  it  effected 
into  the  name  of  B.  was  a  virtual  abandonment 
on  the  part  of  M.  of  all  previous  investments 
made  by  him  in  the  property  or  in  the  claims 
of  others  against  that  property  of  which  he 
may  have  taken  transfers.  Murphy  v.  Bury, 
xxiv..  608. 


SULNDER. 

1.  Evidence  —  Privileged   communication  — 

Public  officer — Onus  of  proof.] — In  an  action 

of  slander  against  a  public  othcer  in  respect  of 

i   the  communication  of  his  decision  on  the  case 

of  a  subordinate  whom  he  accused  of  criminal 

acts,  the  onus  is  upon  the  plaintiff  to  shew 

I  that  the  slanderous  statement  was  actuated  by 

'  motives  of  personal  spite  and  ill-wili  in  order 

i  to   sustain   a   verdict   for   malicious  slander. 

!   (See  3  Pugs.  670;  18  N.  B.  Kep.  6;  19  N.  B. 

Kep.  225.)     Dewe  v.  Waterhury,  vi..  143. 

I       2.  Special  and  exemplary  damages — Assess- 
ment hy  trial  judge — Discretion  as  to  amount 
— Interference  on  appeal.] — If  the  amount  of 
damages  awarded  at  t|ie  trial  is  not  sucli  as 
I  to  shock  the  sense  of  justice  and  shew  error 
or  partiality  in  the  discretion  exercised  by  the 
I  judge  under  the  circumstances  of  the  case,  an 
,  appellate  court  ought   not  to  interfere  with 
I  such  discretion  in  determining  the  amount  of 
I  damages.    Levi  v.  Reed,  vi.,  482. 

I  3.  Libel — Privileged  statements — Public  ♦«- 
!  terest — Charging  corruption  against  political 
candidate — Justification  —  Challenging  suit — 
Costs,] — ^The  defendant  had  caused  a  defam- 
atory statement  to  be  printed  in  a  newspaper, 
and  on  a  separate  fly-sheet,  and  circulated 
through  the  constituency,  during  a  parliament- 
ary election,  with  a  printed  challenge  to  the 
plaintiff  and  others  implicated  in  the  charges 
'  made  to  justify  their  innocenoe  by  taking  an 
1  action  for  damages  in  case  they  were  not 
guilty,  and  offering  at  the  same  time  to  make 
a  deposit  to  cover  the  costs  of  suit. — The  Su 
preme  Court  of  Canada,  in  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (which  had  reversed  the  judgment  of 
the  Superior  Court  in  favour  of  the  plaintiff, 
and  dismissed  the  action  with  costs),  refused 
to  allow  costs  under  the  circumstances.  Strong, 
C.J.,  dissented,  being  of  opinion  that  the  Su- 
perior Court  judgment  for  JplOO  damages  with 
costs  as  of  an  action  for  that  amount  should 
be  restored.  (Jauthier  v.  Jeannotte,  xxviii., 
590. 


SOUiTIITM. 

1.  Assessment  of  damages — Material  loss — 
Injured  feelings — Misdirection  as  lo  sclatium 
— New  trial — Art.  1056  C,  C] — In  an  action 
by  relatives  under  art.  1056  C  C,  damages  by 
way  of  solatium  cannot  be  recovered.  Judg- 
ment appealed  from  (M.  L.  R.  2  Q.  B.  25)  re- 
versed and  new  trial  ordered.  Canadian  Pacific 
R.  W.  Co.  V.  Robinson,  xiv.,  105, 

For  decision  on  new  trial,  see  19  Can.  S.  C. 
U.  2?r2 :  M.  L.  R.  6  Q.  B.  118 ;  and  reversal, 
on  further  appeal,  on  question  of  prescription 
(1892)  A.  C.  481.  See  Limitations  op 
Actions,  21. 

2.  Aicard  in  lieu  of  solatium — Substantial 
damages  —  Appropriate  relief — Cross-appeal.} 
— A  respondent  whose  verdict  must  be  set 
aside  on  the  ground  that  it  was  awarded  by 
way  of  solatium  cannot  be  given  substantial 
damages  where  he  has  failed  to  give  notice  of 
his  intention  to  ask  appropriate  relief  by  way 
of  cross-appeal.  City  of  Montreal  v.  Lahelle, 
xiv.,  741. 

And  see  Damages.  3. 
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SOLICITOR. 

1.  Solicitor — Proceedings  in  suit — Authority 
to  Und  client,] — ^A  promise  of  indemnity  to  the 
sheriff  by  an  attorney  is  binding  on  his  client 
where  the  attorney  had  the  conduct  of  the  suit 
in  the  course  of  which  such  promise  was  made 
and  the  subsequent  acts  of  the  client  shewed 
that  he  had  adopted  the  attorney's  proceedings. 
Judgment  appealed  from  (25  N.  B.  Rep.  196) 
affirmed.    Muirhead  v.  iShirreff,  xiv.,  735. 

2.  Practising  without  certificate  —  Allowing 
name  to  appear  as  a  member  of  firm — Estoppel 
—R.  S.  6.  (1877)  c.  i//0.]— M.,  a  solicitor, 
who  had  not  taken  out  the  certificate  entitling 
him  to  practice  in  the  Ontario  courts,  al- 
lowed his  name  to  appear  in  newspaper  ad- 
vertisements and  on  professional  cards  and  let- 
ter-heads as   a  member  of  a  firm   in  active 

Sractice ;  he  was  not,  in  fact,  a  member  of  the 
rm,  receiving  none  of,  its  profits  and  paying 
none  of  its  expenses,  and  the  firm  name  did 
not  appear  as  solicitors  of  record  in  any  of 
the  proceedings  in  their  professional  business. 
The  law  society  took  proceedings  against  M.  to 
recover  penalties  imposed  on  solicitors  practis- 
ing without  certificate,  in  which  it  was  shewn 
that  the  name  of  the  firm  was  indorsed  on 
papers  filed  in  suits  carried  on  by  the  firm. 
Meld,  reversing  the  judgment  appealed  from 
(15  Ont.  App.  R.  150),  that  M.  did  not 
practice  as  a  solicitor  *^  within  the  meaning 
of  the  Act  imposing  the  penalties,  and  he  was 
not  estopped,  by  permitting  his  name  to  appear 
as  a  member  of  a  firm  of  practising  solicitors, 
from  shewing  that  he  was  not  such  a  member 
in  fact.  MoDougall  v.  Law  Society  of  Upper 
Canada,  xviii.,  203. 

3.  Negligence — Failure  to  register  judgment 
— Retainer.] — A  solicitor  is  liable  in  damages 
to  his  client  for  neglecting  to  obey  instructions 
to  register  a  judgment  and  thereby  precluding 
the  client  from  recovering  the  amount  of  his 
Judgment  debt. — Per  Strong,  J.  A  retainer  to 
prosecute  an  action  does  not  terminate  when 
the  judgment  is  obtained  but  makes  it  the 
duty  of  the  attorney  or  solicitor  without  fur- 
ther instructions  to  proceed  after  judgment 
and  endeavour  to  obtain  the  fruits  of  the  re- 
covery including  the  making  it  by  registration 
a  charge  on  the  lands  of  the  judgment  debtor. 
HeU  V.  Pun  Ponq   xviii*,  290. 

4.  BUI  of  costs — Reference  to  taxing  master 
— Matter  of  procedure  —  Appeal  —  Jurisdic- 
tion,]— The  executors  of  an  estate  took  pro- 
ceedings to  obtain  an  account  from  the  soli- 
citor ;  the  latter  produced  his  account  for  costs 
and  disbursements,  which  were  referred  to  a 
taxing  officer  to  be  taxed  and  to  have  an 
account  taken  of  all  moneys  received  by  the 
solicitor  for  the  estate.  In  proceeding  under 
this  order  the  officer  took  evidence  of  an  al- 
leged agreement  for  settlement  of  the  solicitor's 
bill  and  reported  a  balance  due  from  the  soli- 
citor who  was  ordered  to  pay  the  costs  of  the 
application.  IJcid,  affirming  the  Court  of  Ap- 
peal for  Ontario,  that  the  officer  not  only  had 
authority,  but  was  obliged,  to  proceed  and  re- 
port as  he  did  and  his  report  should  be 
affirmed. — It  is  doubtful  if  a  matter  of  this 
kind,  which  relates  wholly  to  the  practice  and 
procedure  of  the  Iligrh  Court  of  Justice  for  On- 
tario, and  of  an  officer  of  that  court  in  con- 
struing its  rules  and  executing  an  order  of  re- 
ference made  to  him,  is  a  proper  subject  of 
appeal  to  the  Supreme  Court.  O'Donohoe  v. 
Beatty,  xix.,  350. 


5.  Appeal — Jurisdiction  —  Disavowal — Pre- 
scription— Appearance  hy  attorney — Scrvtce  of 
summons — C.  S.  L.  C.  c.  8S,  s.  kk-] — In  an 
action,  in  18GG,  for  $800  and  interest  at  12^^ 
per  cent,  against  two  brothers  J.  S.  D.  and  W. 

'  D.  on  a  promissory  note  signed  by  them,  one 
copy  of  the  summons  was  served  at  the  domi- 
cile of  J.  S.  D.,  at  Three  Rivers,  W.  D.  then 
residing  in  New  York.    On  return  of  the  writ, 
respondent   filed   an   appearance   as  attorney 
for  both  defendants,  and  proceedings  were  sus- 
-  pended  until  1874,  when  judgment  was  taken 
and  in  December,  1880,  upon  the  issue  of  an 
execution,  the  appellant,  having  failed  in  an 
,  opposition  to  judgment,  he  filed  a  petition  in 
I   ui.su vowal  of  respondent  as  attorney  of  record, 
i  The  disavowed  attorney  pleaded,  inter  alia,  au- 
.  thorization  by  a  letter  signed  by  J.S.D.,  sayine : 
"  Be  so  good  as  to  file  an  appearance  in  the 
case  to  which  the  inclosed  has  reference,  &c.," 
and  also  prescription,  ratification  and  i'nsuffi- 
;  ciency  of  the  allegations  of  the  petition  of  dis- 
I  avowal.    The  petition  was  dismissed. — On  ap- 
peal, respondent  moved  to  quash  on  the  ground 
that  the  matter  in  controversv  did  not  amount 
to  $2,000.     Held,  that  as  the  judgment  ob- 
tained in  March,  1874,  on  the  appearance  filed 
by  respondent,  exceeded  $2,000,  the  judgment 
on  the  petition  was  appealable.     Hold,  also, 
that  where  a  petition  in  disavowal  has  been 
served  on  all  parties  to  the  suit  and  is  only 
,  contested  by  the  attorney,  whose  authority  to 
I  act  is  denied,  the  latter  cannot,  on  an  appeal, 
I  complain  that  all  persons  interested  in  the  re- 
I  suit  are  not  parties  to  the  appeal.    Dawson  v. 
I  Dumont,  jol.,  709. 

6.  Action  by  firm  for  costs — Set  off — ^Afi*- 
tual  debts — Special  services — Retainer,] — In 
an  action  by  a.  firm  of  attorneys  for  costs, 
defendants  cannot  set  off  a  sum  paid  by  one 
of  them  to  one  of  the  attorneys  for  special 
services  to  be  rendered  by  him,  there  being  no 
mutuality  and  the  payment  not  being  for  the 
general  services  covered  by  the  retainer  to 
the  firm.  Held,  per  Taschereau,  J.  A  decision 
of  the  Court  of  Appeal  affirming  the  judgment 
of  the  Divisional  Court  which  affirmed  the 
report  of  the  taxing  officer,  on  a  reference, 
refusing  to  allow  such  set-off,  is  not  a  final 
judgment  from  which  appeal  will  lie  to  the 
Supreme  Court  of  Canada.  McDougall  v. 
Cameron;  Bickford  v.  Cameron,  xxi.,  379. 

7.  Costs — Supreme  and  Exchequer  Courts  of 
Canada — Solicitor  and  client — Quantum  mer- 
uit—Parol evidence— AH.  3597  R,  S.  O,] — 
In  proceedings  before  the  Supreme  and  Ex- 
chequer Courts,  there  being  no  tariff  as  be- 
tween attorney  and  client,  an  attorney  has  the 
right  to  establish  the  quantum  meruit  of  his 
services  by  oral  evidence  in  an  action  for  his 
costs.    Paradis  v.  Bossi,  xxi.,  419. 

8.  Negligence — Omission  in  mortgage — 'Ne- 
glect to  register — Laches  by  client — Evidence 
— Findings  of  trial  judge.  \ — C.,  a  member  of 
the  defendant's  firm  of  solicitors,  was  employ- 
ed to  prepare  a  mortgage  for  \V.,  who  gave 
instructions,  partly  verbal  and  partly  written. 
Nearly  six  years  after  W.  brought  an  action 
against  the  firm  for  neglecting  to  register  the 
mortgage,  and  shortly  before  the  trial  asked 
to  be  allowed  to  add  to  his  statement  of  claim 
an  allegation  of  neglect  to  include  a  certain 
property  in  the  mortgage,  which  he  claimed 
had  been  included  in  the  instructions.  There 
was  conflicting  evidence  as  to  the  instructions, 
and  judgment  given  for  defendants  was  sus- 
tained by  the  Divisional  Court  and  by  the 
Court  of  Appeal.     Held,  affirming  the  judg- 
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ment  appealed  from,  that  as  plaintiff  had  de- 
layed so  long  in  prosecuting  his  claim,  and 
the  trial  judge  had  decided  against  him  on  the 
evidence,  this  court  would  not  interfere  with 
that  judgment  affirmed  by  two  courts. — Appeal 
dismissed  with  costs.  U  hiie  v.  Vurrie  (22  C. 
L.  J.   17)  ;   Cass.   Dig.    (2   ed.)    811. 

9.  Lien  for  costs — Fund  in  court — Priority 
of  payment — Set-off — Jurisdiction  of  master — 
General  directions. ] — In  a  suit  for  construc- 
tion of  a  will  and  administration  of  testator's 
estate,  where  the  land  of  the  estate  had  been 
sold  and  the  proceeds  paid  into  court.  J.  J.  B., 
a  beneficiary  under  the  will  and  entitled  to  a 
share  in  said  fund,  was  ordered  personally  to 
pay  certain  costs  to  other  beneficiaries.  Ueld^ 
reversing  the  decision  of  the  Court  of  Appeal, 
that  the  solicitor  of  J.  J.  B.  had  a  lieu  on 
the  fund  in  court  for  his  costs  as  between  soli- 
citor and  client  in  priority  to  the  parties  who 
bad  been  allowed  costs  against  J.  J.  B.  person- 
ally. Held  J  also,  that  the  referee  before  whom 
the  administration  proceedings  were  pending 
had  no  authority  to  make  an  order  depriving 
the  solicitor  of  his  lien,  not  having  been  so 
directed  by  the  administration  order  and  there 
being  no  general  order  permitting  such  an  in 
terference  with  the  solicitor's  primd  facie 
right  to  the  fund.    Bell  v.  Wright,  xxiv..  656. 

10.  Solicitor  and  client — Negligence  or  mis- 
conduct— Breach  of  duty — Advising  according 
to  established  jurisprudence — Territories  Real 
Property  Act — Unregistered  transfers — Charg- 
ing lands — Levy  under  execution — Indemnity 
to  sheriff — Tort  —  Pleading  —  Interpleader — 
Counterclaim  —  Signed  hill  of  costs.]  —  In  a 
suit  against  the  sheriff  and  an  execution  credi- 
tor, in  respect  of  alleged  irregular  levy  under 
a  writ  of  execution,  the  sheriff  is  not  obliged 
to  interplead,  but  may  be  properly  joined  in 
a  defence  with  the  execution  creditor. — A  soli- 
citor advising  his  client  according  to  the  es- 
tablished jurisprudence  of  the  court  in  which 
proceedings  are  taken  is  not  guilty  of  action- 
able negligence  although  the  decision  upon 
which  he  relied  in  giving  the  advice  may  be 
subsequently  overruled.  Neither  a  solicitor  nor 
a  sheriff  is  a  tort  feasor,  as  against  a  transferee, 
whose  transfer  is  unregistered,  by  registering  in 
the  discharge  of  their  respective  duties  a  writ 

of  execution  on  a  judgment  against  lands  of  the 
judgment  debtor.  The  delivery  of  an  execution 
with  a  requisition  to  the  sheriff  to  charge  and 
levy  upon  lands  apparently  belonging  to  the 
execution  debtor,  does  not  give  rise  to  any 
implied  or  express  obligation  on  the  part  of 
the  solicitor  of  record  to  indemnify  the  sheriff 
against  loss  or  damage  in  consequence  of  ir- 
regular levy,  under  the  execution. — In  an  ac- 
tion by  the  sheriff  against  a  solicitor  for  office 
fees  and  charges,  the  solicitor  cannot  counter- 
claim for  overcharges  in  former  bills  paid  to 
the  sheriff  by  him  in  respect  of  matters  in 
which  the  solicitor  may  have  acted  for  the 
parties  interested  because  any  such  over- 
charges, if  recoverable  from  the  sheriff,  do  not 
belong  to  the  solicitor  but  to  the  clients  for 
whom  he  acted,  but,  in  sucti  an  action,  the 
solicitor  may  set  up  by  way  of  counterclaim 
his  costs  in  a  suit  in  which  he  had  appeared 
for  the  sheriff  notwithstanding  his  omission 
to  render  a  signed  bill  of  the  costs  prior  to  the 
filing  of  the  counterclaim.  Taylor  v.  Robert- 
son, xxxi..  615. 

11.  Crown — Contract  —  Right  of  auction — 
Public  officer — Solicitor  and  client — R.  8.  C. 
cc.  JLi,  115 — Inquiry  as  to  public  matters — 
Remuneration    of    commissioner  —  Quantum 


meruit.] — The  judgment  appealed  from  (7  Ex. 
O.  It.  351)  held  that  a  solicitor  appointed 
under  U.  S.  C.  c.  115,  as  commissioner  to 
make  inquiry  and  report  on  conduct  in  office 
of  an  officer  or  servant  of  the  Crown,  could 
not  recover  for  his  services  as  such  commis- 
sioner, there  being  no  provision  for  such  pay- 
ment; that  such  service  was  not  rendered  in 
virtue  of  any  contract,  but  merely  by  virtue 
of  appointment  under  the  statute,  and  that 
such  appointment  partakes  more  of  the  char- 
acter of  a  public  office  than  of  a  mere  em- 
ployment under  a  contract  express  or  implied. 

I  The    Supreme    Court    affirmed    the   judgment 

I  appealed   from,    Strong,   C-J.,  and   Girouard. 

!  J.,   dissenting.     Tucker  v.   The  King,   xxxii., 

1  722. 

12.  Agent  d'affairs  contenticnses  —  Specu- 
lation in  litigious  oases  —  Audaces   futuna 

jurat.] — Remarks  by  Taschereau,  J. — Specu- 
lations are  never  viewed  with  favour  by  apy 
court  of  justice.  Rousseau  v.  Burland,  xxxii., 
at  p.  544. 

13.  Constructive  contempt  —  Discretion  of 
court — Final  judgment — R.  8.  C.  c.  1S5,  «t. 
24  (a),  26   (i)   and  27— Fine. 

See  AfpeaIs  132. 

14.  Retainer  —  Findings  of  fact — Interfer- 
ence on  appeal. 

See  Appeal.  211. 

15.  Taxation  of  costs — Action  against  school 
trustees — Loct*«  standi  of  ratepayer. 

See  Appeal^  179. 

16.  Filing  case — Factum — Irrelevant  matter 
— Censure — Costs. 

See  PRACTicaE  OF  Supreme  Court,  15,  19,  28. 

17.  Costs — Solicitor  and  client — Taxation  in 
Supreme  Court  considered  inadvisable. 

See  Costs,  44. 

18.  Insolvency — Fraudulent  preferences  — 
Chattel  mortgage — Advances  of  money — Soli- 
citor's knowledge  of  circumstances. 

See  Debtor  and  Creditor.  28. 

19.  Criminal  law — Procedure  at  trial — Can- 
ada Evidence  Act.  1893 — Husband  and  wife 
as  competent  witnesses — ** Communications*' — 
Privilege — Construction  of  statute  —  Direc- 
tions given  by  legal  adviser. 

See  Criminal  Law.  25. 

And  see  Bar. 


I  SPECIAL  CASE. 

j  Matter    submitted    by    consent — Order    for 

I  further  proofs.] — An  order  for  taking  further 

I  evidence  cannot  be  made,  without  consent,  in 

I  a  special  case  where  the  parties  have  agreed 

I  that  the  case  should  be  submitted  upon  the 

I  trial  judge's  notes.     Smyth  v.  McDougaU^  i., 

I  114. 

I  

SPECIFIC  PERFORBIANCE. 

1.  Evidence — Statute  of  Frauds — Contract 
relating  to  land — Part  performance,] — B.,  a 
resident  of  British  Columbia,  wrote  to  his  sis- 
ter,  in  England,   that  he  would  like  one  of 
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her  children  to  come  out  to  him.  and  in  a 
second  letter  he  said,  **  I  want  to  get  some 
relation  hore  for  what  property  I  have,  in 
case  of  sudden  death,  would  be  eat  up  by 
outsiders,  and  my  relations  would  get  noth- 
ing." On  hearing  these  letters  T..  a  son  of 
B.*8  sister  and  a  coal  miner  in  England,  came 
to  British  Columbia  and  lived  with  B.  for 
six  years.  All  that  time  he  worked  on  B.'s 
farm  and  received  a  share  of  the  profits. 
After  that  he  went  to  work  in  a  coal  mine 
in  Idaho.  While  there  he  received  a  letter 
from  B.  containing  the  following :  **  I  want 
you  to  come  at  once  as  1  am  very  bad.  I 
really  do  not  know  if  I  shall  get  over  it  or 
not  and  you  had  better  hurry  up  and  come 
to  me  at  once,  for  I  want  you,  and  I  dare  say 
you  will  guess  the  reason  why.  If  anything 
should  happen  to  me  you  are  the  person  who 
should  be  here."  On  receipt  of  this  letter, 
T.  immediately  started  for  the  farm,  but  B. 
had  died  and  was  buried  before  he  reached  it. 
After  his  return  he  received  the  following 
telegram  which  had  not  reached  him  before  he 
left  for  home :  "  Come  at  once  if  you  wish 
to  see  me  alive,  property  is  yours.  Answer 
immediately.  (Sgd.)  B."  Under  these  cir- 
cumstances, T.  claimed  the  farm  and  stock 
of  B.  and  brought  suit  for  specific  perform- 
ance of  an  alleged  agreement  by  B.  that  the 
same  should  belong  to  him  at  B.'s  death. 
Held,  affirming  the  judgment  appealed  from, 
that  as  there  was  no  agreement  in  writing 
for  the  transfer  of  the  property  to  T.,  and 
the  facts  shewn  were  not  sufficient  to  con- 
stitute a  part  performance  of  such  agreement, 
the  fourth  section  of  the  Statute  of  Frauds 
was  not  complied  with,  and  no  performance 
of  the  contract  could  be  decreed.  Turner  v. 
Frevost,  xvii.,  283. 

2.  Contract — Deed  of  land — Security  for 
loan — Undisclosed  trust  —  Parol  evidence — 
Statute  of  Frauds.} — ^Lands  of  M.  were  ad- 
vertised for  sale  under  powers  and  his  wife 
arranged  with  the  mortgagee  to  redeem  it 
by  making  a  cash  payment  and  giving  another 
mortgage  for  the  balance.  To  enable  her  to 
pay  the  cash  B.  agreed  to  lend  her  the  neces- 
sary amount  for  a  year,  taking  an  absolute 
deed  of  the  property  as  security  and  holding 
it  in  trust  for  that  time.  A  contract  was 
drawn  up  by  the  mortgagee's  solicitor  for  a 
purchase  by  B.  of  the  property  at  the  price 
agreed  upon,  which  B.  signed,  and  he  told  the 
solicitor  that  he  would  advice  him  by  tele- 
phone whether  the  deed  would  be  taken  in  his 
own  name  or  in  his  daughter's.  Next  day  a 
telephone  message  from  B.'s  house  instructed 
the  solicitor  to  make  the  deed  in  the  name  of 
B.'s  daughter,  which  was  done,  the  deed  was 
executed  by  M.  and  his  wife  and  the  arrange- 
ment with  the  mortgagee  carried  out.  Subse- 
quently B.'s  daughter  claimed  that  she  had 
purchased  absolutely  for  her  own  benefit,  and 
an  action  was  brought  by  M.'s  wife  against 
her  and  B.  to  have  the  daughter  declared  a 
trustee  subject  to  re-payment  of  the  loan  from 
B.  and  for  specific  performance  of  the  agree- 
ment. Plaintiff  charged  collusion  and  con- 
spiracy by  defendants  to  deprive  her  of  the 
property  and,  in  addition  to  denying  that 
charge,  defendants  pleaded  the  Statute  of 
Frauds.  Held,  affirming  the  judgment  appeal- 
ed from  (19  Out.  App.  R.  602),  Strong,  J.,  dis- 
senting, that  the  evidence  proved  that  B.'s 
daughter  was  aware  of  the  agreement  made 
with  B.  and,  the  deed  having  been  executed  in 
pursuance  of  such  i^reement,  she  must  be  held 
to  have  taken  the  property  in  trust  as  B. 
would  have  done  if  the  deed  had  been  taken  in 


his  name,  and  the  Statute  of  Frauds  did  not 
prevent  parol  evidence  being  given  of  the 
agreement  with  the  plaintiff.  Barton  v.  Mc- 
Millan, XX..  404. 

3.  Agreement  to  provide  hy  wUl — Services 
rendered — Remuneration — i^uantum  meruit,] 
— S.,  a  girl  of  14,  lived  with  her  grandfather,, 
who  promised  her  that  if  she  would  remain 
with  him  until  he  died,  or  until  she  was  mar- 
ried, he  would  jjrovide  for  her  by  his  will 
as  amply  as  for  his  daughters.  She  lived  with 
him  until  she  was  25  when  she  married. 
The  grandfather  died  shortly  after,  leaving  her 
by  his  will  a  much  smaller  sum  than  his 
daughters  received,  and  she  brought  action 
against  the  executors  for  specific  performance 
of  the  agreement  to  provide  for  her  as  amply 
as  for  the  daughters,  or,  in  the  alternative, 
for  payment  for  her  services  during  the  11 
years.  While  living  with  her  grandfather, 
S.  had  performed  such  services  as  tending 
cattle,  doing  field  work,  managing  a  reaping, 
machine,  and  breaking  in  and  driving  wild 
and  ungovernable  horses.  Held,  reversing  the 
Court  of  Appeal  for  Ontario,  that  the  alleged 

'  agreement  to  provide  for  S.  by  will  was 
not  one  of  which  the  court  could  decree  speci- 
fic performance.  But  that  S.  was  entitled  to 
remuneration  for  her  services  and  $1,000  was 
not  too  much  to  allow  her.  McUugan  v^ 
Smith,  xxi..  203. 

4.  Contract  for  exchange  of  lands — Tinte 
for  completion — Extension — Waiver — Rescis- 
sion— Notice  —  Conduct  of  party  seeking  re- 
lief.]— The  exercise  of  jurisdiction  to  order 
specific  performance  of  a  contract  is  a  matter 
of  judicial  discretion,  to  be  governed,  as  far 
as  possible,  by  fixed  rules  and  principles,  but 
more  elastic  than  in  the  a<Iministration  of 
other  judicial  remedies.  In  the  exercise  of 
the  remedy  much  regard  is  shewn  to  the  con- 
duct of  the  person  seeking  relief. — H.  and  R. 
agreed  to  exchange  land;  the  agreement,  in 
the  form  of  a  letter  by  H.  proposing  terms 
which  U.  accepted,  provided  that  the  matter 
was  to  be  closed  in  ten  days  if  possible.  R. 
at  the  time  had  no  title  to  the  property  he 
was  to  transfer,  but  was  negotiating  for  it. 
Nearly  four  months  after  date  of  agreement 
the  matter  was  still  unsettled,  and  a  letter 
was  written  by  H.  to  R.'s  solicitor  notifying 
him  that  unless  something  was  done  by  the  next 
morning  the  agreement  would  be  null  and  void. 
— Prior  to  this  there  had  been  interviews  be- 
tween the  parties  and  their  solicitors,  in 
which  it  was  pointed  out  to  R.  that  there 
were  difficulties  in  the  way  of  his  getting  a 
title  to  the  land  he  propossed  to  transfer ;  that 
there  was  no  registry  of  the  contract  which 
formed  the  title  to  be  conveyed  to  him,  and 
that  the  lands  were  subject  to  an  annuity. 
R.  took  no  active  steps  to  get  the  difficulties 
removed  until  after  the  last  letter,  when  he 
brought  action  against  the  proposed  vendor 
and  obtained  a  decree  declaring  his  title  good. 
He  then  sued  II.  for  specific  performance  of 
the  contract  for  exchange.  Held,  reversing 
the  judgment  appealed  from  (19  Ont.  App. 
R.  134)  and  restoring  the  trial  court  judgment 
dismissing  the  action,  Taschereau,  J.,  dis- 
senting, that  R.  not  having  title  when  the 
agreement  was  made.  H.  could  rescind  the 
contract  without  giving  reasonable  notice  of 
his  intention,  as  he  would  be  bound  to  do  if 
the  title  were  merely  imperfect:  that  the  let- 
ter to  the  solicitor  was  sufficient  to  put  an- 
end  to  the  bargain :  and  that,  even  if  there 
had  been  no  rescission,  the  conduct  of  R.  in 
relation  to  the  completion  of  the  contract  was. 
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such  as  to  disentitle  him  to  relief  by  way  of 
specific  performaDce.  Ileld^  also,  attirming  in 
this  respect  the  judgment  appealed  from,  that 
time  was  originally  of  the  essence  of  the  con- 
tract, but  there  was  a  waiver  by  H.  of  a  com- 
pliance with  the  provision  as  to  time  by  enter- 
ing into  negotiations  as  to  the  title  after  its 
expiration.     Harris  v.  Robimson,  xxi.,  390. 

5.  Agreement  to  convey  land  —  Defect  of 
title — XVUl  —  Devise  of  fee  with  restriction 
against  selling  —  ISpccial  legislation  —  Com- 
pliance with  provisions  of,] — The  appeal  was 
from  a  decision  of  the  Court  of  Appeal  for 
Ontario,  affirming  the  judgment  of  the  Queen's 
Bench  Division  in  favour  of  the  plaintiff. 
Land  was  devised  to  Northcote  with  a  provi- 
sion in  the  will  that  he  should  not  sell  or 
mortgage  it  during  his  life,  but  might  devise  it 
to  his  children.  Northcote  agreed  in  writing 
to  sell  the  land  to  Vigeon,  who  was  not  satis- 
fied as  to  Northcote's  power  to  give  a  good 
title,  and  the  latter  petitioned  under  the 
>'endors  and  l*urchasers  Act  for  a  declaration 
of  the  court  thereon.  The  court  held  that  the 
will  gave  Northcote  the  land  in  fee  with  a 
valid  restriction  against  selling  or  mortgag- 
ing. [In  re  ^orthcote,  18  O.  It.  107.]  North- 
cote ihen  asked  Vigeon  to  wait  until  he  could 
ap])ly  for  special  legislation  to  enable  him  to 
sell,  to  which  Vigeon  agreed,  and  thenceforth 
paid  interest  on  the  proposed  purchase  money. 
Northcote  applied  for  a  special  Act  which  was 
passed  giving  him  power,  notwithstanding  the 
restriction  in  the  will,  to  sell  the  land  and 
directing  that  the  purchase  money  should  be 
paid  to  a  trust  company.  Prior  to  the  pass- 
ing of  this  Act  Northcote,  in  order  to  obtain 
a  loan  on  the  land,  had  leased  it  to  a  third 
party,  and  the  lease  was  mortgaged,  and 
Northcote  alterwards  assigned  his  revereion 
of  the  land. — In  an  action  by  Vigeon  for 
specific  performance  of  the  contract  with  her, 
defendant  claimed  that  the  contract  was  at 
an  end  when  the  judgment  on  the  petition 
was  given,  and  that  if  performance  were  de- 
creed the  amount  due  on  the  mortgage  should 
be  paid  to  him  and  only  the  balance  to  the 
trust  company. — The  Supreme  Court  held, 
affirming  the  decision  of  the  Court  of  Appeal, 
that  it  was  not  open  to  Northcote  to  attack 
the  decision  of  the  Chancellor  on  the  petition 
under  the  Vendors  and  Purchasers  Act;  that 
if  it  were,  and  that  decision  should  be  over- 
ruled, Vigeon  would  be  all  the  more  entitled 
to  specific  performance;  that  the  evidence 
shewed  the  lease  granted  by  Northcote  to 
have  been  merely  colourable  and  an  attempt 
to  raise  money  on  the  land  by  indirect  means ; 
and  that  the  decree  should  go  for  specific 
performance  the  whole  purchase  money  to  be 
paid  in  to  a  trust  company.  Northcote  v. 
Vigeon,  xxii.,  740. 

6.  Vendor  and  purchaser — Laches  —  Waiv- 
er.]— The  purchaser  under  contract  for  sale 
of  land  is  not  entitled  to  a  decree  for  specific 
performance  by  the  vendor  unless  he  has  been 
prompt  in  the  performance  of  the  obligations 
devolving  upon  him  and  always  ready  to 
carry  out  the  contract  on  his  part  within  a 
reasonable  time  even  though  time  was  not  of 
its  essence;  nor  when  he  has  declared  his  in- 
ability to  perform  his  share  of  the  contract. 
— The  purchaser  waives  any  objection  to  the 
title  of  the  vendor  if  he  takes  possession  of 
the  property  and  exercises  acts  of  ownership 
by  making  repairs  and  improvements.  Wal- 
lace V.  Desslein,  xxix..  171. 

7.  Sale  of  land — Agreement  for  sale — Mu- 
tual   mistake  —  Reservation   of  minerals.]  — 


The  E.  &  N.  Ry.  Co.  executed  an  agreement 
to  sell  certain  lands  to  li.,  who  entered  into 
possession,  made  improvements,  and  paid  the 
purchase  money,  whereupon  a  deed  was  de- 
livered to  him  which  he  refused  to  accept  as 
it  reserved  the  minerals  on  the  land  while  the 
agreement  was  for  an  unconditional  sale.  In 
an  action  by  H.  for  specific  performance  of  the 
agreement  the  company  contended  that  in  its 
conveyances  the  word  **  land "  was  always 
used  as  meaning  land  minus  the  minerals. 
held,  reversing  the  judgment  of  the  Supreme 
Court  of  British  Columbia  (6  B.  C,  Rep. 
228),  Taschereau,  J.,  dissenting,  that  the  con- 
tract for  sale  being  expressed  in  unambiguous 
language,  and  H.  having  had  no  notice  of  any 
reservations,  it  could  not  be  rescinded  on  the 
ground  of  mistake  and  he  was  entitled  to  a 
decree  for  specific  performance.  Hobbs  v. 
Esquimau  and  Sanaimo  Ry.  Co..  xxix.,  450. 

[Leave  was  granted  for  an  appeal  to  the 
Privy  Council  and,  subsequently,  on  a  com- 
promise between  the  parties,  the  appeal  was 
dismissed  for  want  of  prosecution.  (See  Can. 
Gaz.  vol.  xxxiii.,  p.  39i3.)] 

8.  Contract — Delivery  —  Measure  of  dam- 
ages— Reasonable  time — Trade  custom. 

See  Contract,  242. 

9.  Agreement  respecting  boundary  line — 
Valuable  consideration — Construction  of  deed 
— Equitable  relief — Statute  of  Frauds. 

See  Boundary,  1. 

10.  Executed  and  executory  contracts  — 
Consolidation  with  suit  on  mortgage — Frame 
of  decree  for  execution  and  redemption  or 
foredosure. 

See  Patent  of  Invention,  4. 

11.  Railway  aid  —  Bonus  by-law  —  Prior 
agreement — Performance  of  conditions — Ac- 
tion for  damages. 

See  Railways,  89. 

12.  Lease — Renewal — Option  of  lessor — Se- 
cond term — Expiration  of  term. 

See  Landlord  and  Tenant,  25. 

13-  Mortgaged    lands  —  Sale    of    equity  — 
Agreement  in  writing — Statute  of  Frauds. 
See  Sale,  95. 

14.  Action — Release  —  New  account — Out- 
standing liability  —  Curator  —  Administra- 
tion —  Release  —  Parties  to  suit  —  Purchase 
of  trust  estate. 

See  Account,  4. 

15.  Purchase  of  land — Agreement  to  assign 
mortgage  as  part  payment — Second  mortgage 
— Svgoiiable  instrument. 

See  Contract,  244. 

16.  Contract  for  purchase  of  land — Agree- 
ment to  pay  interest — Delay — Default  of  ven- 
dor. 

See  Vendor  and  Purchaser.  30. 

17.  Agreement  for  services — Remuneration 
— Relationship  of  parties. 

See  Contract,  152. 

18.  Vendor  and  purchfiser — Sale  of  lands — 
Waiver  of  objections  —  Lapse  of  time — Will, 
construction  of — Executory  devise  over — De- 
feasible title — Rescission  of  contract. 

See  Vendor  and  Purchaser,  32. 
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19.  Vendor  and  purchaser  —  Frincipal  and 
agent — Sale  of  lands — Authority  to  agent — 
Price  of  sale — Resulting  trust — Conveyance 
to  agent. 

See  Pbincipal  and  Agent,  0. 

And  see  Gontbact,  227-252. 


empower  the  Governor-Genera  1-in-Council  to 
refer  certain  matters  to  the  Supreme  Court  of 
Canada  for  an  opinion.  He  County  Court 
Judges   {B.  C),  xxi.,  446. 


SPEEDY  TRIALS  ACT« 

Legislative  jurisdiction  —  Regulating  crim- 
inal procedure — Provincial  courts — B,  N.  A. 
Act,  1867,  s.  92,  «.-«.  H — References  under 
54  &  55  Vict.  c.  25  (i).)J — ^The  power  given 
to  the  provincial  governments  by  the  B.  N. 
A.  Act,  1867,  s.  92,  s.-s.  14,  to  legislate  re 
garding  the  constitution,  maintenance  and  or- 
ganization of  provincial  courts  includes  the 
power  to  define  the  jurisdiction  of  such  courts 
territorially  as  well  as  in  other  respects  and 
also  to  define  the  jurisdiction  of  the  judges 
who  constitute  such  courts. — C.  S.  B.  C.  c. 
25,  s.  14,  enacts  that  "  any  County  Court 
Judge  appointed  under  this  Act  may  act  as 
County  Court  Judge  in  any  other  district  upon 
the  death,  illness,  or  unavoidable  absence  of, 
or  at  the  request  of  the  judge  of  that  district, 
and  while  so  acting  the  said  first  mentioned 
judge  shall  possess  all  the  powers  and  author- 
ities of  a  County  Court  Judge  in  the  said  dis- 
trict; provided,  however,  the  said  judge  so 
acting  out  of  his  district  shall  immediately 
thereafter  report  in  writing  to  the  Provincial 
Secretary  the  fact  of  his  so  doing  and  the 
cause  thereof,"  and  by  53  Vict.  c.  8,  s.  9  (B. 
C. ) ,  it  is  enacted  that  "  until  a  County  Court 
Judge  of  Kootenay  is  appointed,  the  judge  of 
the  County  Court  of  I'ale  shall  act  as  and 
perform  the  duties  of  the  County  Court  Judge 
of  Kootenay,  and  shall,  while  so  acting,  whe- 
ther sitting  in  the  County  Court  District  of 
Kootenay  or  not,  have,  in  respect  of  all  ac 
tions,  suits,  matters,  or  proceedings  being  car- 
ried on  in  the  County  Court  of  Kootenay,  all 
the  powers  and  authorities  that  the  judge  of 
the  County  Court  of  Kootenay,  if  appoint- 
ed and  acting  in  the  said  district,  would  have 
possessed  in  respect  of  such  actions,  suits, 
matters,  and  proceedings ;  and  for  the  purpose 
of  this  Act,  but  not  further,  or  otherwise,  the 
several  districts  as  defined  by  ss.  5  &  7  of  the 
County  Courts  Act,  over  which  the  County 
Court  of  Yale  and  the  County  Court  of  Koot- 
piiay.  respectively,  have  jurisdiction  shall  be 
united." — Held,  that  these  statutes  were  intra 
vires  of  the  Legislature  of  British  Columbia 
under  said  section  of  the  B.  N.  A.  Act,  1867. 
— By  the  Dominion  statute,  51  Vict.  c.  47, 
**  The  Speedy  Trials  Act,"  jurisdiction  is  given 
to  **  any  judge  of  the  County  Court,"  to  try 
certain  criminal  offences. — Held,  that  the  ex- 
pression, **any  judge  of  the  County  Court," 
in  such  Act  means  any  judge  having  by  force 
of  the  provincial  law  regulating  the  consti- 
tution and  organization  of  County  Courts, 
jurisdiction  in  the  particular  locality  in  which 
he  may  hold  a  '*  speedy  trial."  The  statute 
would  not  authorize  a  County  Court  Judge 
to  hold  a  **  speedy  trial  "  beyond  the  limits 
of  his  territorial  jurisdiction  without  author- 
ity from  the  Provincial  Legislature  to  do  so. 
— "  The  Speedy  Trials  Act  *'  is  not  a  statute 
conferring  jurisdiction,  but  is  an  exercise 
of  the  power  of  Parliament  to  regulate 
criminal  procedure. — Per  Taschereau,  J.  It 
is  doubtful  if  Parliament  had  power  to  pass 
those  sections  of  54  &  55  Vict.  c.  25,  which 


STAMPS. 

1.  Unstamped  note — Larceruy — Valuable  se- 
curity—SB d  33  Vict.  c.  21   (/>.). 

See  Criminal  Law,  1. 

2.  Indirect  taw  —  Duties  payable  to  the 
Crown  —  Legislative  jurisdiction  —  B.  N.  A. 
Act,  1867,  ss.  65,  yo,  91,  ld6,  129—43  d  U 
Vict.  0.  9»  s.  9   {Que.). 

See  Constitutional  Law,  51. 

3.  Unstamped  bill  —  *'  Knowledge "  — 
Double  stamping — Pleading — 42  Vict.  c.  17, 
s.  IS  (D.).  ♦ 

See  Bills  and  Notes,  41. 

4.  Stamps  on  petition — Controverted  elec- 
tion— Preliminary  objections. 

See  Election  Law,  118. 

And  see  Bills  and  Notes,  41-43. 


STARE  DECISIS. 

1.  Binding  effect  of  judgment  —  Court 
equally  divided.] — When  the  Supreme  Court 
of  Canada  in  a  case  in  appeal  is  equally 
divided  so  that  the  decision  appealed  against 
stands  unreversed  the  result  of  the  case  in 
the  Supreme  Court  affects  the  parties  to  the 
litigation  only,  and  the  court  when  a  similar 
case  is  brought  before  it  is  not  bound  by  the 
result  of  the  previous  case.  Stanstead  Elec- 
tion Case;  Rider  v.  Snow,  xx.,  12. 

2.  Contract — Public  work  —  Final  certifi- 
cate of  engineer — Previous  decision — A>ccs- 
sity  to  follow.] — The  Intercolonial  Railway 
Act  provided  that  no  contractor  for  construc- 
tion of  any  part  of 'the  road  should  be  paid 

I  except  on  the  certificate  of  the  engineer,  ap- 
proved by  the  commissioners,  that  the  work 
■  was  completed  to  his  satisfaction.    Before  the 
I  suppliant's  work  in  this  case  was  completed 
the  engineer  resigned,  and  another  was  ap- 
I  pointed  to  investigate  and  report  on  the  un- 
I  settled  claims.     Ilis  report  recommended  that 
,  a  certain  sum  should  ne  paid  to  the  contrac- 
I  tors.     Held,  per  Taschereau,   Sedgevvick   and 
I  King,  J  J.,  that  as  the  court  in  McOreevy  v. 
I   The  Queen  (18  Can.  S.  C.  U.  371),  had,  un- 
der precisely   the   same   state   of    facts,   held 
that  the  contractor  could  not  recover,  that  de- 
I  cision  should  be  followed,  and  the  judgment 
I  of  the  Exchequer  Court  dismissing  the  peti- 
tion of  right  nflSrmed.     Held,  per  Gwynne,  J., 
that  independently  of  McUrcevy  v.  The  Queen. 
the  contractor  could  not  recover  for  want  of 
the  final  certificate.     Held,  per  Strong,  C.J., 
that  as  in  McGreevy  v.  The  Queen,  a  major- 
ity of  the  judges  were  not  in  accord  on  any 
proposition  of  law  on  which  the  decision  de- 
pended, it  was  not  an  authority  binding  on 
the  court,  and  on  the  merits  the  contractors 
were    entitled    to    judgment.      Ross    v.    The 
Queen,  XXV.,  564. 

I  And  see   Estoppel — Judgment — Res   Judi- 

I  CATA. 
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STATUTE  OF  DISTRIBUTIONS. 

Cotuttruction—26  Geo.  III.  c.  11  (N.B.)  — 
Statute  of  Distributions — Statute  of  Frauds 
— Revision — Repeal  —  Restoration  of  former 
law — Intestate  estate  —  Feme  coverte  —  Hus- 
band's right  to  residue — Next  of  kin.'] — '2(5 
Geo.  III.  c.  11,  ss.  14  &  17  (N.B.),  re-enacted 
22  &  23  Car.  II.  c.  10  (Statute  of  Distribu- 
tions) as  explained  by  Car.  2,  c.  3,  s.  25 
(Statute  of  Frauds),  which  provided  that 
nothing  in  the  former  Act  should  be  con- 
strued to  extend  to  estates  of  femes  coverts 
dying  intestate,  but  that  their  husbands  should 
eiijoy  their  personal  estate  as  theretofore. — 
When  the  statutes  were  revised  in  1854  the 
Act.  20  Geo.  III.  c.  11,  was  re-enacted,  but 
8.  17,  corresponding  to  s.  25  of  the  Statute  of 
Frauds,  was  omitted.  In  the  administration 
of  the  estate  of  a  feme  covert  her  next  of 
kin  claimed  the  personalty  on  the  ground  that 
the  husband's  rights  were  swept  away  by 
this  omission.  Heldy  that  the  personal  prop- 
erty pas.sed  to  the  husband  and  not  to  the 
next  of  kin  of  the  wife. — Per  Strong,  J.  The 
repeal  by  B^.  S.  N.  B.  of  26  Geo.  III.  c.  11, 
passed  in  affirmance  of  the  Imperial  Acts, 
operated  to  restore  s.  25  of  the  Statute  of 
Frauds  as  part  of  the  common  law  of  New 
Brunswick. — Per  Gwynne,  J.  When  a  colonial 
legislature  re-enacts  an  Imperial  Act  it  en- 
acts it  as  interpreted  by  the  Imperial  courts, 
and  a  fortiori  by  other  Imperial  Acts.  Hence, 
when  the  English  Statute  of  Distributions  was 
re-enacted  by  26  Geo.  111.  c.  11  (N.B.),  it 
was  not  necessary  to  enact  the  interpretation 
section  of  the  Statute  of  Frauds,  and  :Ls 
omission  in  the  Revised  Statutes  did  not  aftcct 
the  construction  to  be  put  upon  the  whole  Act. 
Held,  per  Kitchie,  C.J.,  Fournier,  Gwynne  and 
Patterson,  J  J.,  that  the  Married  Woman's 
Property  Act  (C.  S.  N.  11.  c.  72),  which  ex- 
empts the  separate  property  of  a  married  wo- 
man from  liability  for  her  husband's  debts  and 
prohibits  any  dealing  with  it  without  her  con- 
sent, only  suspends  the  husband's  rights  in 
the  property  during  coverture,  and  on  the 
death  of  the  wife  he  takes  the  personal  prop- 
erty as  he  would  if  the  Act  had  never  been 
passed.     Lamb  v.  Cleveland^  xix.,  78. 

And  see  Successions. 


STATUTE    OF  ELIZABETH. 

Assignment  for  benefit  of  creditors — Prefer- 
ences— Chattel  mortgage — R.  8.  N.  8.  (5 
ser.)  "c.  92,  ss.  Ji,  5,  10.] — An  assignment  is 
void  under  the  Statutp  of  Elizabeth  as  tending 
to  hinder  or  delay  creditors  if  it  gives  a  first 
preference  to  a  firm  of  which  the  assignee  is 
a  member  and  provides  for  allowance  of  inter- 
est on  a  claim  of  said  firm  until  paid,  and  the 
assignee  is  permitted  to  continue  in  the  same 
possession  and  control  of  business  as  he  pre- 
viously had.  though  no  one  of  these  provi- 
sions taken  by  itself  would  have  such  effect. — 
A  provision  that  "  assignee  shall  only  b^  liable 
for  such  moneys  as  shall  come  into  his  hands 
as  such  assignee,  unless  there  be  gross  negli- 
gence or  trsLtd  on  his  part  "  will  also  void 
the  assignment  under  the  Statute  of  Eliza- 
beth.— Authority  to  the  assignee  not  only  to 
prefer  parties  to  accommodation  paper,  but 
also  to  pay  all  "  costs,  charges  and  expenses 
to  arise  in  consequence  "  of  such  paper,  is  a 
badge  of  fraud.    Kirk  v.  Ghisholm,  xxvi..  111. 


And  see  Assignment — Debtor  and  Cbeditob 
— Fraudulent  Conveyances — Fraudu- 
lent Preference  —  Practice  and  Pro- 
cedure. 


STATUTE  OF  FRAUDS. 

1.  Contract — Parol  testimony — Undisclosed 
trust — Security  for  loan — Deed  in  name  of 
third  party  —  Specific  performance.]  —  M. 
agreed  by  written  contract  to  give  to  B.  as 
security  for  a  loan,  an  absolute  deed  to  be 
held  by  B.  in  trust  for  the  time  the  loan 
was  to  run.  By  B.'s  directions  the  deed  was 
made  out  in  his  daughter's  name,  who  claimed 
that  she  purchased  absolutely  for  her  own 
benefit.  Action  was  brought  against  her  and 
B.  for  specific  performance  of  contract  with 
B.  and  a  declaration  that  she  was  a  trustee 
only  subject  to  re-payment  of  the  loan.  De- 
fendants denied  the  collusion  and  conspiracy 
charged  and  pleaded  the  Statute  of  Frauds. 
Held,  affirming  the  judgement  appealed  from 
(19  Ont.  App.  R.  G02).  Strong,  J.,  dissent- 
ing, that  the  evidence  shewed  that  the  daugh- 
ter was  aware  of  the  agreement  with  B.,  and 
the  Statute  of  Frauds  did  not  prevent  parol 
evidence  being  given  of  such  agreement.  Bar- 
ton v.  MoMiilan,  xx,,  404. 

2.  Memorandum  in  writing  —  Repudiating 
contract  by — 29  Gar.  II.,  c.  3.] — A  writing 
containing  a  statement  of  all  the  terms  of  a 
contract  tor  the  sale  of  goods  requisite  to  con- 
stitute a  memo,  under  the  17th  section  of  the 
Statute  of  Frauds,  may  be  used  for  that  pur- 
nose  though  it  repudiates  the  sale.  Martin  v. 
Haubner,   xxvi..    142. 

3.  Contract — Partnership — Dealing  in  lands 
— Parol  agreement.] — ^A  partnership  may  be 
formed  by  parol  agreement  notwithstanding 
that  its  object  may  be  to  deal  in  lands  as  the 
Statute  of  Frauds  does  not  apply  to  such  a 
case.     Archibald  v.   McNerhanie,   xxix.,   564. 

4.  Pleading — Conversion — Defect  in  plain- 
tiff's  title — Evidence.] — In  an  action  claiming 
damages  for  the  conversion  of  goods  the  plain- 
tiff must  prove  an  unquestionable  title  in 
himself  and  if  it  appears  that  such  title  is 
based  on  a  contract  the  defendant  may  suc- 
cessfully urge  that  such  contract  is  void  under 
the  Statute  of  Frauds,  though  no  such  defence 
is  pleaded. — It  is  only  w^here  the  action  is 
between  the  parties  to  the  contract  which  one 
of  them  seeks  to  enforce  against  the  other  that 
the  defendant  must  plead  the  Statute  of 
Frauds  if  he  wishes  to  avail  himself  of  it. — 
Judgment  appealed  from  (32  N.  S.  Kep.  549) 
affirmed.     Kent  v.  Ellis,  xxxi.,  110. 

5.  Agreement  for  valuable  consideration — 
Conventional  boundary  line — Equitable  rtdief 
— Specific  performance.] — ^An  agreement  to 
establish  a  conventional  boundary  line  is  not 
within  the  Statute  of  Frauds.  Orassett  v. 
Carter,  x.,  105. 

See  Boundary,  1. 

6.  Contract  affecting  land — Specific  per- 
formance— Evidence — Part  performance. 

See  Evidence,  155. 

7.  Lease — Signature  of  lessor — R.  S.  O. 
(1887)    c.  100.  s.  8. 

See  Landix>rd  and  Tenant,  1. 

8.  Construction  of  Statute  of  Distributions 
— New   Brunswick    legislation — Feme   covert. 

See  Husband  and  Wife,  4. 
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9.  Agreement  in  writing — Sale  of  mort- 
gaged land — Equity  of  redemption — /Specific 
performance. 

See  Sale.  95. 

10.  Sale  of  interest  in  land — Agreement  to 
transfer  proceeds  of  sale  of  mine. 

See  Contract,  248, 

11.  Debtor  and  creditor — Preference — Pres- 
^ure~R.  S,  B.  C,  (1897)  cc.  86,  87— The 
Bank  Act,  s.  80 — Company  law — Mortgage  by 
directors  —  Ratification  —  B.  C.  Companies 
Acts,  1890,  1892.  1894. 

See  Fraudulent  Preferences,  17. 


STATUTE  OF   LIMITATIONS. 

1.  Acts  of  possession — Estoppel — Recogni- 
tion of  contingent  title — Interruption  of  pre- 
scription.l — T^e  possession  of  a  person  re- 
siding upon  an  adjoining  property  but  who 
"was  let  into  possession  of  the  lands  in  ques- 
tion and  controlled  and  used  it  as  owner  from 
1830  till  his  death  in  1857.  is  sufficient  for  the 
acquisition  of  title  under  the  statute. — Recog- 
nition of  adverse  interest  in  land  by  the  per- 
son in  possession  purchasing  and  accepting  a 
conveyance  thereof,  has  the  effect  of  interrupt- 
ing the  running  of  the  Statute  of  Limitations. 
Qrwy  V.  Rich  ford,  ii.,  431. 

2.  Partnership  dealings  —  Laches  and  ac- 
quiescence— Interest  in  partnership  lands, 1 — 
A  judgment  creditor  of  J.  applied  for  an 
order  for  sale  of  the  latter*s  interest  in  cer- 
tain lands  the  legal  title  to  which  was  in  K., 
a  brother-in-law  and  former  partner  of  J.  An 
order  was  made  for  a  reference  to  ascertain 
J.'s  interest  in  the  lands  and  to  take  an 
account  of  the  dealings  between  J.  and  K. 
In  the  master's  office  K.  claimed  that  in  the 
course  of  the  partnership  business  he  signed 
notes  which  J.  indorsed  and  caused  to  be  dis- 
counted, but  had  charged  against  him,  K.,  a 
much  larger  rate  of  interest  thereon  than  he 
had  paid,  and  he  claimed  a  larger  sum  to  be 
due  him  from  J.  for  such  overcharge.  The 
master  held  that,  as  these  transactions  had 
taken  place  nearly  twenty  yeai-s  before.  K.  was 
precluded  by  the  Statute  of  Limitations  and 
by  laches  and  acquiescence  from  setting  up 
such  claim.  His  report  was  overruled  by  the 
Divisional  Court  and  (^ourt  of  Anneal  on  the 
ground  that  the  partnership  affairs  never 
ha\ing  been  formally  wound  up  the  statute  did 
not  apply.  Held,  reversing  the  decision  of 
the  Court  of  Apneal  and  restoring  the  mas- 
ter's report,  that  K.'s  claim  could  not  be  en- 
tertained ;  that  there  was,  if  not  absolute  evi- 
dence at  least  a  presumption  of  acquiescence 
from  the  long  delay;  and  that  such  presump- 
tion should  not  be  rebutted  by  the  evidence 
of  the  two  partners  considering  their  relation- 
ship and  the  apparent  concert  between  them. 
Tooth  v.  Kittrcdgc,  xxiv.,  287. 

3.  Pleading—Petition   of   Right   Act,   1876. 
See  RiDEAU  Canal  Lands,  1.  2. 

4.  Sheriff's  sale — Trust — Purchase  by  ew- 
eoutor — Possession — Evidence. 

See  Title  to  Land,  118. 

5.  Tenants  in  common — Remainder - 
session — Survival  of  tenant  for  life. 

See  Title  to  IjAnd.  57. 


6.  Possession    of    locus  —  Trespass    quare 
dausum  fregit — Evidence. 

See  Title  to  Land,  82. 

7.  Error  in  survey  —  Boundaries  —  Posses- 
sion. 

See  Title  to  Land,  84. 

8.  Title   to   land — Adverse   possession — De- 
fective documentary  title. 

See  Title  to  Land,  85. 

9.  Trustees  under  wUl  —  Disclaimer  —  Pos- 
session of  land. 

See  Will,  32. 

And  see  Limitations  of  Actions — Prescrip- 
tion. 


Pos- 


STATUTE  OF  MAINTENANCE. 

2'itle  to  land  —  Crown  grant — Disseisin  of 
grantee — Tortious  possession — Conveyance  to 
married  woman — Effect  of  execution  of,  by 
huibuna  —  ISiatulc  of  Maintenance,  3Z  Uy, 
VIIl.,  c.  9  —  Statute  of  Limitations.}  —  In 
1828  certain  land  in  Upper  Canada  was  grant- 
ed by  the  Crown  to  King's  College.  In  1841, 
while  one  M.  who  had  entered  on  the  land  was 
in  possession.  King's  College  conveyed  it  to 
C  In  1841)  (i.  conveyed  to  the  wife  of  M., 
and  M.  signed  the  conveyance  though  not  a 
party  to  it.  In  an  action  by  the  successoi-s  in 
title  of  Al.'s  wife  to  recover  possession  of  the 
laud,  the  dci'eudants  claiming  title  through 
M.,  set  up  the  Statute  -of  Limitations,  alleg- 
ing that  M.  had  been  in  possession  twenty 
years  when  the  land  was  conveyed  to  his  wife, 
and  that  the  conveyance  to  G..  in  1M41.  the 
grantor  not  being  in  possession,  was  void  un- 
der the  Statute  of  Maintenance,  and  G.  had, 
therefore,  nothing  to  convey  in  1849.  Held, 
that  it  was  not  proved  that  the  possession  of 
M.  began  before  the  grant  from  the  Crown, 
but  assuming  that  it  did  M.  could  not  avail 
himself  of  the  estate  of  maintenance  as  he 
would  have  to  establish  disseisin  of  the  grant- 
or, and  the  Crown  could  not  be  disseised ;  nor 
would  the  statute  avail  as  against  the  patentee 
as  the  original  entry  nor  being  tortious  the 
posession  would  not  become  adverse  without  a 
new  entry.  Jieid,  further,  that  if  the  posses- 
sion began  after  the  grant,  the  deed  to  G.  in 
1»41  was  not  absolutely  void  under  the  Sta- 
tute of  Maintenance,  but  only  void  as  against 
the  party  in  possession,  and  M.  being  in  pos- 
session a  conveyance  to  him  would  have  been 
good  under  s.  4  of  the  statute,  and  the  deed  to 
his  wife,  a  pei*son  appointed  by  him,  was 
equally  good. — Further,  M.  by  his  assent  to 
the  conveyance  to  his  wife  and  subsequent 
acts  was  estopped  from  denying  the  title  of 
his  wife's  grantor.    H  ebb  v.  Marsh,  xxii.,  437. 


STATUTE  OF  MORTMAIN. 

1.  Construction  of  will  —  Statutes  in  New 
Brunswick— 9  Leo.  11.  {Imp.)  c.  S6.\ — Per 
Strong,  J.  The  Statute  of  Mortmain  (9  Geo. 
II.  c.  3G)  is  not  in  force  in  the  Province  of 
New  Brunswick. — .ludguieiit  appealed  from  (4 
Pugs.  &  Hur.  129)  affirmed  in  the  result; 
Fournier  and  Henry,  JJ.,  dissenting.  Ray  v. 
Annual  Conference  of  New  Brunswick,  vi.. 
308. 

See  Will,  9. 
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2.  Will — Revocation — Revival — CodioU — In- 
tention to  revive — Reference  to  date — Removal 
of  emecutor — Statute  of  Mortmain — Will  ewe- 
outed  under  mistake — Ontario  Wills  Act,  R, 
;».  O.  (itf«7)  c.  109—9  Geo.  IL,  c.  36  {Imp.)] 
— Held,  per  Gwynne  and  Sedgewick,  JJ.»  that 
the  Imperial  Statute,  9  Geo.  II.,  c.  36  (the 
Mortmain  Act),  is  in  force  in  the  Province 
of  Ontario,  the  courts  of  that  province  hav- 
ing so  held  {Doe  d.  Anderson  v.  Todd  (2  U. 
0.  g.  B.  82)  :  Corporation  of  Whitby  v.  Lis- 
combe  (23  Gr.  1),  and  the  legislature  having 
recognized  it  as  in  force  by  excluding  its 
operation  from  acts  authorizing  corporations 
to  hold  lands.  MacdonntU  v.  Furcell;  Cleary 
V.  Purcell  xxiii.,  101. 


STATUTES. 

1.  Operation,  Goming  into  Force,  1-3. 

2.  Repeals  and  Re-enactments,  4-15. 

3.  Legislative  Jurisdiction,  10-22. 

4.  Crown,  Acts  Affecting  the,  23  26. 

5.  Errors  and  Omissions  in  Acts,  27,  28. 

6.  Criminal  Acts.  29-35. 

7.  Penal  Acts,  36-38. 

8.  Prohibiting  Acts,  39-45. 

9.  RETROSPEcrrvE  Effect.  46-52. 

10.  Application  of  Statutory  Provisions, 

53-113. 

11.  Construction      'and      Interpretation, 

114-173. 

(a)   Formal  Parts,  114-118. 
(5)  Imperative   and  Directory   Provi- 
sions, 119-133. 
(c)   Other  Cases,  134-173. 


1.  Operation,  Coming  into  Force. 

1.  S8  Vict.  0.  11.  ss.  26,  80 — Construction  of 
statute  —  When  it  took  effect  —  Functions  of 
Supreme  Court  of  Canada  date  from  proclam- 
ation.]— The  (Supreme  and  Exchequer  Courts 
Act  must  be  construed  as  if  it  had  been  as- 
sented to  on  the  11th  January,  1876,  when  the 
judicial  functions  of  the  court  took  effect  in 
virtue  of  the  proclamation  issued  by  order  of 
the  Governor-General-in  Council  under  the  pro- 
visions of  the  eightieth  section  of  the  Act,  and 
no  court  proposed  to  be  appealed  from  nor 
any  judge  thereof,  can,  under  s.  26  of  the  Act, 
grant  leave  to  appeal  when  judgment  had 
been  signed,  entered  or  pronounced  previous 
to  the  eleventh  day  of  January,  187b.  Tay- 
lor V.  The  Queen,  i.,  65. 

2.  Coming  into  force — Retrospective  effect 
— Judgment  simultaneous  with  assent — Ques- 
tion of  procedure  —  Existing  adjudication  — 
Supreme  and  Exchequer  Courts  Amending 
Act,  1891,  5Jt-55  Vict.  c.  25.  s.  S— Appeal  from 
Court  of  Reviexc] — By  s.  3  of  the  Supreme 
and  Exchequer  Courts  Amending  Act  of  1891, 
an  appeal  may  lie  to  the  Supreme  Court  of 
Canada  from  the  Superior  Court  sitting  in 
Review,  i^ovince  of  Quebec,  in  cases  which, 
by  the  law  of  that  province,  are  appealable 
direct  to  the  Judicial  Committee  of  the  Privy 
Council. — A  judgment  was  delivered  by  the  Su- 


perior Court  sitting  in  Review  at  Montreal  in 
favour  of  D.,  the  respondent,  on  the  same  day 
on  wliich  the  amending  Act  came  into  force. — 
On  an  appeal  to  the  Supreme  Court  of  Canada 
taken  by  the  appellants,  Held,  that  the  appel- 
lants not  having  shewn  that  the  jud|:menc  was 
delivered  subsequently  to  the  passing  of  the 
amending  Act  the  court  had  no  jurisdiction. 
— Quesre,  Whether  an  appeal  will  lie  from  a 
judgment  pronounced  after  the  passing  of  the 
amending  Act  in  an  action  pending  before  the 
change  of  the  law.  Hurtuhise  v.  Desmartean^ 
xiz.,  562. 

3.  Revenue  —  Customs  duties  —  Imported 
goods — Importation  into  Canada — Tariff  Act 
— Construction — Retrospective  legislation — R. 
S,  0.  0.  32  —57  d  58  Viot.  c.  33  (D.)  —  58 
d  59  Vict.  c.  23  (/>.)]— By  57  &  58  Vict.  c. 
33,  s.  4,  duties  are  to  be  levied  upon  certain 
specified  goods  **  when  such  goods  are  im- 
ported into  Canada."  Held,  reversing  the 
judgment  of  the  Exchequer  Court,  King  and 
Girouard,  JJ.,  dissenting,  that  the  importation 
as  defined  by  s.  150  of  the  Customs  Act  (R. 
S.  C.  c.  32)  is  not  complete  until  the  vessel 
containing  the  goods  arrives  at  the  port  at 
which  they  are  to  be  landed. — Section  4  of  the 
Tariff  Act,  1895  (58  &  59  Vict.  c.  23),  pro- 
vided that  **  this  Act  shall  be  held  to  have 
come  into  force  on  the  3rd  of  May  in  the 
present  year,  1895."  1|  was  not  assented  to 
until  July.  Held,  that  the  goods  imported 
into  Canada  on  May  4th,  1895.  were  subject 
to  duty  under  said  Act  I'he  Queen  v.  Can- 
ada Sugar  Refining  Co.,  xxvii.,  395. 

[Affirmed  by  Privy  Council  (1898)  A.  C. 
735.] 


2.  Repeals  and  Re-enactments. 

4.  Repeal— R,  8.  N.  8,  (4  ser,)  c.  29— 42 
Vict.  c.  1,  s.  67  (N. 8.)— Boards  of  health.1— 
Section  67  of  the  Act  by  which  municipal  cor- 
porations were  established  in  Nova  Scotia  (42 
Vict.  c.  1)  giving  them  the  appointment  of 
health  officers  .  .  .  .  and  a  board  of 
health  "  with  the  powers  and  authorities  for- 
merly vested  in  courts  of  sessions,  does  not 
repeal  c.  29  of  R.  S.  N.  S.  (4th  ser.)  pro- 
viding for  the  appointment  of  boards  of  health 
by  the  Lieutenant-Governor-in-Council.  Rit- 
chie, C.J.,  doubting  the  authority  of  the 
Lieutenant-Governor  to  appoint  in  incorporat- 
ed counties.  County  of  Cape  Breton  v.  Mc- 
Kay, xviii.,  639. 

5.  Special  Act — Repeal  of  by  general  Act 
— Repeal  by  implication.] — A  general  later 
statute  (and  a  fortiori  a  statute  passed  at  the 
same  time)  does  not  abrogate  an  earlier 
special  Act  "by  mere  implication.  —  The  law 
does  not  allow  an  interpretation  that  would 
have  the  effect  of  revoking  or  altering  a 
special  enactment  by  the  construction  of  gen- 
eral words,  where  the  terms  of  the  special 
enactment  may  have  their  proper  operation 
without  such  interpretation.  City  of  Van- 
couver V.  Bailey,  xxv.,  62. 

6.  Estates  taU,  Acts  abolishing — R.  8,  A\ 
8.  (1  ser.)  c.  112— R.  8.  N.  8.  (2  *er.)  c. 
112— R.  8.  N.  8.  (3  ser.)  c.  111—28  Vict.  o. 
2  (N.S.) — Will — Construction  of — Executory 
devise  over — Dying  without  issue  —  **  Lawful 
heirs  " — "  Heirs  of  the  body  " — Estate  in  re- 
mainder expectant — Statutory  title — R.  8.  N. 
8.  (2  ser.)  o.  114,  ss.  23  d  24— Title  by  %citt^ 
Conveyance  by  tenant  in  tail.] — ^The  Revised 
Statutes  of  Nova  Scotia,   1851,    (1  ser.)    c 
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112,  provided  as  follows :  "  All  estates  tail  are 
abolished,  and  every  estate  which  would  hith- 
erto have  been  adjudged  a  fee  tail  shall  here- 
after be  adjudged  a  fee  simple;  and,  if  no 
valid  remainder  be  limited  thereon,  shall  be 
a  fee  simple  absolute,  and  may  be  conveyed 
or  devisea  by  the  tenant  in  tail,  or  otherwise 
shall  descend  to  his  heirs  as  fee  simple."  In 
the  revision  of  1858  (R.  S.  N,  S.  2  ser.  c 
112)  the  terms  are  identical.  In  1864  (K.  S. 
N.  S.  3  ser.  c.  Ill)  the  provision  was  changed 
to  the  following :  **AI1  estates  tail  on  which  no 
valid  remainder  is  limited  are  abolished,  and 
every  such  estate  shall  hereafter  be  adjudged 
to  be  a  fee  simple  absolute,  and  may  be  convey- 
ed or  devised  by  the  tenant  in  tail,  or  otherwise 
shall  descend  to  his  heirs  as  a  fee  simple." 
This  latter  statute  was  repealed  in  1865  (28 
Vict.  c.  2)  when  it  was  provided  as  follows: 
**  All  estates  tail  are  abolished,  and  every 
estate  which  hitherto  would  have  been  ad- 
judged a  fee  tail  shall  hereafter  be  adjudged 
a  fee  simple  and  may  be  conveyed  or  devised 
or  descend  as  such."  Z..  who  died  in  1859, 
bj  his  will,  made  in  1857,  devised  lands  in 
Is  ova  Scotia  to  his  son,  and  in  default  of  law- 
ful heirs,  with  a  devise  over  to  other  relatives, 
in  the  course  of  descent  from  the  first  donee. 
On  the  death  of  Z..  the  son  took  possession  of 
the  property  as  devisee  under  the  will,  and 
held  it  until  1891,  when  he  sold  the  lands  in 
question  in  this  suit  to  the  appellant.  Held, 
per  Taschereau,  Sedgewick  and  King,  JJ.,  that 
notwithstanding  the  reference  to  **  valid  re- 
mainder" in  the  statute  of  1851  all  estates 
tail  were  thereby  abolished,  and  further,  that 
subsequent  to  that  statute  there  could  be  no 
valid  remainder  expectant  on  an  estate  tail, 
as  there  could  not  be  a  valid  estate  tail  to 
support  such  remainder.  Held,  further,  per 
Taschereau,  Sedgewick  and  King,  JJ.,  that  in 
the  devise  over  to  persons  in  the  course  of 
descent  from  the  first  devisee,  in  default  of 
lawful  issue,  the  words  **  lawful  heirs,"  in  the 
limitation  over,  are  to  be  read  as  if  they  were 
"  heirs  of  his  body ;"  and  that  the  estate  of 
the  first  devisee  was  thus  restricted  to  an 
estate  tail  and  was  consequently,  by  the  opera- 
tion of  the  statute  of  1851,  converted  into  an 
estate  in  fee  simple  and  could  lawfully  be 
conveyed  by  the  first  devisee.  HM,  per 
Gwvnne  and  Girouard,  JJ.,  that  estates  tail 
having  a  remainder  limited  thereon  were  not 
abolished  by  the  statutes  of  1851  or  1864,  but 
continued  to  exist  until  all  estates  tail  were 
abolished  by  the  statutes  of  1865;  that  the 
first  devisee,  in  the  ca.<5e  in  question,  took  an 
estate  tail  in  the  lands  devised  and  having 
held  them  as  devisee  in  tail  up  to  the  time 
of  the  passing  of  the  Act  of  1805,  the  estate 
in  his  possession  was  then,  by  the  operation 
of  that  statute,  converted  into  an  estate  in 
fee  simple  which  could  be  lawfully  conveyed 
by  him.    Ernst  v.  Zwicker,  xxvii.,  594. 

7.  Construction  of  statute— 20  d  21  Vict. 
0.  54y  s.  12  (Imp.)  — Application — Criminal 
prosecution — Embezzlement  of  trust  funds — 
suspension  of  civil  remedy  —  Stifling  prosecU' 
tion — Partnershiv.] — The  Imperial  Act,  20  & 
21  Vict.,  c.  54.  8.  12,  provides  that  **  nothing 
in  this  Act  contained,  nor  any  proceeding,  con- 
viction or  judgment  to  be  had  or  taken  there- 
on asraln^t  any  person  under  this  Act  shall 
prevent,  lessen,  or  impeach  any  remedy  at 
law  or  in  equity,  which  any  party  aggrieved 
by  any  offence  against  this  Act  might  have 
had  if  this  Act  had  not  been  passed ;  .  .  . 
and  nothing  in  this  Act  con  tamed  shall  affect 
or  prejudice  any  agreement  entered  into,  or 
securitt  given  by  any  trustee,  having  for  its 
8.  C.  D. — 43 


object  the  restoration  or  re-payment  of  any 
trust  property  misappropriated."  Held, 
affirming  the  judgment  of  the  Supreme  Court 
of  British  Columbia,  that  the  class  of  trus- 
tees referred  to  in  said  Act  were  those  guilty 
of  misappropriation  of  property  held  upon 
express  trusts.  Semhle,  that  the  section  only 
covered  agreements  or  securities  given  by  the 
defaulting  trustee  himself.  QucBre,  Is  the 
said  Imperial  Act  in  force  in  British  Col- 
umbia V  If  in  force  it  would  not  apply  to  a 
prosecution  for  an  offence  under  R.  S.  C.  c 
164  (The  Larceny  Act)  s.  58. — An  action  was 
I  brought  on  a  covenant  given  for  the  purpose 
'  of  stifling  a  prosecution  for  the  embezzlement 
of  partnership  property  under  R.  S.  C.  c.  164, 
8.  58.  which  was  not  re-enacted  by  the  Crim- 
inal Code,  1892.  Held,  that  the  alleged  crim- 
inal act,  having  been  committed  before,  the 
Code  came  into  force,  was  not  affected  by  its 
provisions  and  the  covenant  could  not  be 
enforced.  Further,  the  partnership  property 
not  having  been  held  on  an  express  trust  the 
civil  remedy  was  not  preserved  by  the  Im- 
perial Act.     Major  v.  McCraney,  xxix.,  182. 

8.  .Abolition  of  primogeniture  —  Repeal  of 
staiute~14  d  15  Vict,  c.  6  {Can,)— Devise  to 
heirs,]— The  Act  14  &  15  Vict.,  c.  6,  (Can.), 
abolishing  the  law  of  primogeniture  in  Dpper 
Canada,  placed  no  legislative  interpretation  on 
the  word  "  heirs."  'Therefore,  where  a  will 
made  after  it  was  in  force  devised  property 
on  certain  contingencies  to  "  the  heirs  "  of  a 
person  named,  such  heirs  were  all  the  brothers 
and  sisters  of  said  person  and  not  his  eldest 
brother  only.  Judgment  of  the  Court  of  Ap- 
peal (25  Ont.  App.  R.  326)  affirmed. 
Wolff  V.  Sparks,  xxix.,  585. 

9.  Construction  —  Repugnant  clauses — In- 
operative  provision — Prior   enactment — 60   de 

;  61  Vict.  c.  SJt,  s,  i.  s.'ss.  (c)  d  (/).]— -The  fact 

that  s.-s.    (/)   of  the  first  section  of  60  &  61 

Vict.  c.  34    (D.),  is  placed  last  in  point  of 

I  order  in  the  section  does  not  oblige  the  court 

I  to  construe  it  as  indicating  the  latest  mind  of 

I  Parliament,   as   the  whole  section   came   into 

'  force  at  one  time,  and  the  said  sub-section  is 

I  inoperative,  as  it  stands,  being  repugnant  to 

I  S.-8.   (c)   which  precedes  it.  —  The  two  para- 

{  graphs  are  reconciled  by  construing  s.-s.    {f) 

,  as  if  the  words  **  by  the  appeal  "  were  inserted 

'  after   the   word   **  demanded,"   thus  obviating 

any    repugnancy    which    might    be    apparent. 

I  City  of  Ottawa  v.  Hunter,  xxxi.,  7. 

10.  22  d  23  Car,  II.,  c.  10— Distributions-- 
1  Legislation  in  New  Brunswick — Feme  covert 

— Intestacy — Next  of  kin  —  Re-enactments — 
'  Repeals. 

!  See  Husband  and  Wife,  4. 

j       11.  Municipal    by 4 aw  —  Tramway  —  Inter- 
municipal  works — Validating  Act. 

j  See  No.   28,   infra. 

I       12.  Retrospective    legislation  —  Repeal    of 
'  Act — Turnpike  tolls. 

See  No.   49,  infra, 

13.  Repeal  of  statute — Re-enactment — 20  d 
21  Vict.  c.  oJf,  s.  12  (Imp.) — Application  of 
acts — Criminal  prosecution — Embezzlement  of 
trust  funds  —  Suspension  of  civil  remedy  — 
Stifling  prosecution — Partnership. 

See  No.  7,  ante. 
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14.  Abolition  of  law  of  primogeniture  — 
Devise  to  heira, 

8ee  No.  8,  ante. 

15.  Merchants  Shipping  Act,  1854  —  /♦»- 
perial  Interpretation  Act  of  1899  —  Suits 
affected  by  repeal  of  Acts, 

See  No.  152,  infra. 


3,  Legislative  Jurisdiction. 

16.  Croicn  property  —  Foreshores  of  har- 
bours— Provincial  grant — Estoppel — Act  con- 
firming title— B.  N.  A,  Act,  1867.]— li  a 
provincial  statute  can  affect  title  to  land 
vested  in  the  Dominion  of  Canada,  it  does  not 
do  so  by  an  act  in  which  the  Crown  is  not 
specially  declared  to  be  affected.  Such  an 
Act  cannot  avail  the  party  invoking  it  unless 
it  be  specially  pleaded.  Sydney  tC-  Louishurg 
Coal  d  Ry,  (Jo,  v.  Sword,  xxi..  152. 

17.  54  d  55  Vict.  c.  25 — Reference  to  Su- 
preme Court.]  —  QucBre,  Per  Taschereau,  i., 
Is  s.  4  of  54  &  55  Vict.  c.  25,  which  purports 
to  authorize  a  reference  to  the  Supreme  Court 
for  hearing  "  or "  consideration,  intra  vires 
of  the  Parliament  of  Canada V  In  re  Statutes 
of  Manitoba  Relating  to  Education,  xxii.,  577. 

18.  Constitutional  law — Local  legislature — 
Powers  of  Lieutenant-Governor.] — Inasmuch 
as  the  Act  51  Vict.  c.  5  (C),  declares  that 
in  matters  within  the  jurisdiction  of  the  Legis- 
lature of  the  province,  all  powers,  &c.,  which 
were  vested  in  or  exercisable  by  the  Governors 
or  Lieuteuant-Governoi-s  of  the  several  pro- 
vinces before  confederation  shall  be  vested  in 
and  exercisable  by  the  Lieutenaut-Ciovernor 
of  that  province,  if  there  is  no  proceeding  in 
dispute  which  has  been  attempted  to  be  justi- 
fied under  51  Vict.  c.  5  (O. ).  it  is  impossible 
to  say  that  the  powers  to  be  exercised  under 
the  said  Act  by  the  Lieutenant-Governor  are 
unconstitutional.— Gwynne,  J.,  was  of  opinion 
that  51  Vict  c.  5  (O.),  was  ultra  vires  of  the 
Provincial  Legislature.  Judgment  appealed 
from  (19  Ont.  App.  U.  31)  affirmed.  Attomey- 
Oeneral  of  Canada  v.  Attorney -General  of  On^ 
tario,  xxiii.,  458. 

19.  Constitutional  law  —  Jurisdiction  of 
North-West  Territorial  Legislature— N.W.T.} 
—The  provisions  of  Ordinance  No.  16  of  1889 
(N.W.T. )  respecting  the  personal  property  of 
married  women,  are  intra  vires  of  the  Legis- 
lature of  the  North- West  Territories  of  Can- 
ada, as  being  legislation  within  the  definition 
of  property  and  civil  rights,  a  subject  npon 
which  the  Lieutenant-Govemor-in-Council 
was  authorized  to  legislate  by  the  order  of 
the  Governor-General-in-Council  passed  under 
the  provisions  ^of  *'  The  North- West  Terri- 
tories Act."    Conger  v.  Kennedy,  xxvi.,  397. 

20.  Penal  statute  —  Prohibited  contract  — 
Nullity — Railwav  director — Partnership  with 
contractor — Action  pro  socio  —  '"The  Con- 
solidated Railway  Act.  1879.'*] — The  Su- 
preme Court  afhrmed  the  judgment  of  the 
l^ourt  of  Queen's  Bench  appealed  from  (Q.  R. 
8  Q.  B.  5r>5)  by  which  it  had  been  held  that 
the  provisions  of  the  *'  Consolidated  Railway 
Act,  1879,"  8.  19,  S.-8.  10,  were  within  the 
legislative  jurisdiction  of  the  Parliament  of 
Canada,  inasmuch  as  they  had  essential  con- 
nection with  the  object  of  Parliament  in  de- 
claring the  capacities  of  railway  directors,  and 
that  the  prohibition  against  directors  having 


interests  in  contracts  with  the  company  was 
incidental  to  carrying  out  the  object  in  view, 
and  further,  that  although  the  statute  merely 
provided  a  penalty  against  offenders,  it  had 
the  effect  of  making  void  any  contract  in  con- 
travention of  its  provisions  and  taking  away 
all  right  of  action  under  any  such  contract. 
Macdonald  v.  Riordon,  xxx.,  019. 

21.  53  Vict.  c.  56,  s.  18  {0.)—54  Vict.  c. 
46  (O.) — Constitutionality — Powers  of  local 
legislature.]— 'Alhe  statute  53  Vict.  c.  56,  s.  18 
(O.)  allowing,  under  certain  conditions,  mnni- 
cipalities  to  pass  by  laws  for  prohibiting  the 
sale  of  spirituous  liquors  is  intra  vires  the 
Ontario  Legislature,  as  is  also  s.  1  of  54  Vict, 
c.  46,  which  explains  it,  but  the  prohibition 
can  only  extend  to  sale  by  retail.  In  re  Local 
Option  Act  (18  Ont.  App.  R.  572)  approved. 
Gwynne  and  Sedgewick.  JJ.,  dissenting,  fltf- 
son  V.  Council  of  South  Norwich,  xxiv.,  146. 

See  [1896]  A.  C.  348. 

See  Constitutional  Law.  46. 

22.  Canadian  waters — Property  in  beds — 
Public  harbours  —  Erections  in  navigable 
waters — Interference  with  navigation — Right 
of  fishing  —  Power  to  grant  —  Riparian  pro- 
prietors— Great  lakes  and  navigable  rivers — 
Operation  of  Magna  Charta — Provincial  legis- 
lationr—R.  S.  O.  (1887)  c.  24,  s.  47—55  Vict. 
(0.)c.  10.  ss.  5  to  IS,  19  and  21— R.  S.  Q. 
arts.  1375  to  1378.] — Riparian  proprietors  be- 
fore confederation  had  an  exclusive  right  of 
fishing  in  non-navigable,  and  in  navigable  non- 
tidal  lakes,  rivers  streams,  and  waters,  the 
beds  of  which  had  been  granted  to  them  by 
the  Crown.  Robertson  v.  The  Queen  (6  Can. 
S.  C.  R.  52)  followed. — The  rule  that  ripa- 
rian proprietors  own  ad  medium  filum  aqtw 
does  not  apply  to  the  great  lakes  or  navigable 
rivers. — Where  beds  of  such  waters  have  not 
been  granted  the  right  of  fishing  is  public  and 
not  restricted  to  waters  within  the  ebb  and 
flow  of  the  tide.  —  Where  the  provisions  of 
Magna  Charta  are  not  in  force,  as  in  the  Pro- 
vince of  Quebec,  the  Crown,  in  right  of  the 
province,  may  grant  exclusive  rights  of  fishing 
in  tidal  waters,  except  in  tidal  public  harbours 
in  which,  as  in  other  public  harbours,  the 
Crown  in  right  of  the  Dominion  may  grant 
the  beds  and  fishing  rights.  Gwynne.  J.,  dis- 
senting. —  Per  Strong,  C.J.,  and  King  and 
Girouard,  JJ.  The  provisions  of  Magna 
Charta  relating  to  tidal  waters  would  be  in 
force  in  the  provinces  in  which  such  waters 
exist  (except  Quebec),  unless  repealed  by  leg- 
islation, but  such  legislation  has  probably 
been  passed  by  the  various  Provincial  Legis- 
latures; and  these  provisions  of  the  charter 
so  far  as  they  affect  public  harbours  have  been 
repealed  by  Dominion  legislation.  —  The  Do- 
minion Parliament  cannot  authorize  the  giv- 
\n^  by  lease,  license  or  otherwise  the  right  of 
fishing  in  non-navigable  waters,  nor  in  navi- 
gable waters,  the  beds  and  banks  of  which  are 
assigned  to  the  provinces  under  the  British 
North  America  Act.  The  legislative  authority 
of  Parliament  under  s.  91,  item  12,  is  confined 
to  the  regulation  and  conservation  of  8ea-<*oa8t 
and  inland  fisheries  under  which  it  may  re- 
quire that  no  person  shall  fish  in  public  waters 
without  a  license  from  the  Department  of  Ma- 
rine and  1^'isheries,  may  impose  fees  for  such 
license  and  prohibit  all  fishing  wiUiout  it,  and 
may  prohibit  particular  classes,  such  as  for- 
eigners, unconditionally  from  fishing.  The 
license  as  required  will,  however,  be  merely 
personal,  conferring  qualification,  and  give  no 
exclusive  right  to  fish  in  a  particular  locality. 
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— Section  4  and  other  nortions  of  c.  95,  Re- 
vised Statutes  of  Canada,  so  far  as  they  at- 
tempt to  confer  exclusive  rights  of  fishing  in 
provincial  waters,  are  ultra  vires.  Gwynne, 
J.,  contra. — Per  Gwynne,  J.  Provincial  Leg- 
islatures have  no  jurisdiction  to  deal  with  fish- 
eries. Whatever  comes  within  that  term  is 
given  to  the  Dominion  by  the  British  North 
America  Act,  s.  91,  item  12,  including  the 
grant  of  leases  or  licenses  for  exclusive  fish- 
ing.— Per  Strong,  C.J..  Taschereau^  King  and 
Girouard,  J  J.  K.  S.  6.  c.  24,  s.  47,  and  ss.  5 
to  13  inclusive  of  the  Ontario  Act  of  1892,  are 
intra  vires,  but  may  be  superseded  by  Domin- 
ion legislation.— R.  S.  Q.  arts  1375  to  1378 
inclusive,  are  intra  vires.  —  Per  Gwynne,  J. 
R.  S.  O.  c.  24,  s.  47  is  ultra  vires  so  far  as  it 
assumes  to  authorize  the  land  covered  with 
water  within  public  harbours. — ^The  margins 
of  navigable  rivers  and  lakes  may  be  sold  if 
there  is  an  understanding  with  the  Dominion 
Government,  for  protection  against  interfer- 
ence with  navigation.  The  Act  of  1892,  and 
R.  S.  Q.  arts.  1375  to  1378,  are  valid  if  passed 
in  aid  of  a  Dominion  Act  for  protection  of 
fisheries.  If  not,  they  are  ultra  vires.  In  re 
Jurisdiction  over  Provincial  Fisheries,  xxvi., 
444. 

Varied    on    appeal    by   the    Privy   Council, 
£1898]  A.  C.  700. 


4.  Acts  affecting  the  Crown. 

23.  Crown  property  —  Foreshores  of  har- 
bours— Provincial  grant — Estoppel — Act  <;on- 
firming  title— B.  N.  A.  Act.  1867.]— U  a  pro- 
vincinl  statute  can  affect  title  to  land  vested  in 
the  Dominion  of  Canada,  it  does  not  do  so  by 
an  act  in  which  the  Crown  is  not  specially 
declared  to  be  affected. — Such  an  Act  cannot 
avail  the  party  invoking  it  unless  it  De 
specially  pleaded.  Sydney  d  Louishurg  Coal 
d  Ry.  Co.  V.  ISwordf  xxi.,  152. 

24.  Constitutional  law  —  Dominion  govern- 
ment— Liability  to  action  for  tort — Injury  to 
property  on  public  work-— Non-feasance — 89 
Vict.  c.  27  (D.)-~R.  8.  C.  o.  W.  s.  6—50  d  51 
Vict.  c.  16  (i>.)]— 50  &  51  Vict.  c.  16,  ss.  16 
and  58  confers  upon  the  subject  a  new  or  en- 
larged right  to  maintain  a  petition  of  right 
against  the  Crown  for  damasf-es  in  respect  of 
a  tort  (Taschcreau,  J.,  expressing  no  opinion 
on  this  point).— By  50  &  51  Vict.  c.  16,  s.  16 
(D.),  the  Exchequer  Court  is  given  jurisdic- 
tion to  hear  and  determine,  inter  alia:  "  {d) 
Every  claim  against  the  Crown  arising  under 
any  law  of  Canada "...  Held,  per 
Strong,  C.J.,  and  Fournier,  J.,  that  the  words 
"any  claim  against  the  Crown"  in  s.-s.  (d) 
without  the  additional  words  would  include  a 
claim  for  a  tort;  that  the  added  words 
"  arising  under  a^y  law  of  Canada  "  do  not 
necessarily  mean  any  prior  existing  law  or 
statute  law  pt  the  Dominion,  hut  might  be 
interpreted  as  meaning  the  general  law  of 
any  Province  of  Canada,  and  even  if  the 
meaning  be  restricted  to  the  statute  law  of 
the  Dominion  the  effect  of  a.  58  or  50  &  51 
Vict.  c.  16.  is  to  reinstate  the  provision  con- 
tained in  s.  6  of  the  repealed  Act  R.  S.  C.  c. 
40,  which  gives  a  remedy  for  injury  to  prop- 
erty in  a  case  like  the  present.  City  of 
Quebec  v.  The  Queen,  xxiv.,  420. 

25.  Construction  of  taxing  Act  —  Customs 
■duties  —  Duties  on  goods  —  Foreign-built 
ships  —  Customs  Tariff  Act,  1897,  s.  4-] — ^A 
foreign-built  ship  owned  in  Canada  which  has 


been  given  a  certificate  by  a  British  consul 
abroad  and  comes  into  Canada  for  the  purpose 
of  being  registered  as  a  Canadian  ship,  is  liable 
to  duty  under  s.  4  of  the  Customs  Tariff  Act, 
1897. — A  taxing  Act  is  not  to  be  construed 
differently  from  any  other  statute.  THe  King 
V.  Algoma  Central  Ry.  Co.,  xxxii..  277. 

[Affirmed  on  appeal  by  the  Privy  Council, 
July,  190a.     See  Can.  Gaz.  vol.  xli.,  p.  400.] 

26.  Government  railway  —  Injury  to  em- 
ployee —  Lord  Campbell's  Act  —  Liability  of 
the  Crown. 

See  No.  155,  infra. 


5.  Ebbobs  and  Omissions  in  Acts. 

27.  Construction  —  C.  S.  C.  c.  66,  s.  13 — 
U  d  15  Vict.  c.  51j  s.  13  —  Substitution  of 

at  for  "  and  " — Correction  of  eiror.} — ^The 
substitution  of  '*  at "  in  C.  S.  C.  c.  66,  s.  13, 
for  **and"  in  14  &  15  Vict.  c.  51,  s.  13,  is 
the  mere  correction  of  an  error  and  does  not 
alter  or  affect  the  construction  of  the  section. 
Brown  v.  Toronto  d  Nipissing  Ry.  Co.  (26 
U.  C.  C.  P.  206)  overruled.  Canada  Southern 
Ry,  Co.  V.  douse,  xiii.,  139. 

28.  Construction  of  statute — Municipal  cor- 
poration— By-law — Street  railway — Construc- 
tion beyond  limits  of  municipality — Validating 
Act.} — ^The  Corporation  of  the  Town  of  Port 
Arthur  passed  a  by-law  intituled  *'a  by-law  to 
raise  the  sum  of  $75,000  for  street  railway 
purposes,  and  to  authorize  the  issue  of  de- 
bentures therefor,"  which  recited,  inter  alia, 
that  it  was  necessary  to  raise  said  sum  for  the 
purpose  of  building,  &c.,  a  street  railway  con- 
necting the  municipality  bl  Neebing  with  the 
business  centre  of  Port  Arthur.  At  that  time 
a  municipality  was  not  authorized  to  con- 
struct a  street  railway  beyond  its  territorial 
limits.  The  by-law  was  voted  upon  by  the 
ratepayers  and  passed,  but  none  was  submit- 
ted ordering  the  construction  of  the  work. 
Subsequently  an  Act  was  passed  by  the  Leg- 
islature of  Ontario  in  respect  to  the  said  by- 
law which  enacted  that  the  same  "is  hereby 
confirmed  and  declared  to  be  valid,  legal  and 
binding  on  the  town  .  .  .  and  for  all  pur- 
poses, &c.,  relating  to  or  affecting  the  said  by- 
law any  and  all  amendments  of  the  Municipal 
Act  .  .  .  shall  be  deemed  and  taken  as  having 
been  complied  with."  Held,  reversing  the  de- 
cision of  the  Court  of  Appeal,  Taschereau,  J., 
dissenting,  that  the  said  Act  did  not  dispense 
with  the  requirements  of  ss.  504  and  505  of 
the  Municipal  Act  requiring  a  by-law  provid 
ing  for  the  construction  of  the  railway  to  be 
passed,  but  only  confirmed  the  one  that  was 
passed  as  a  money  by-law.  Held,  also,  that  an 
erroneous  recital  in  the  preamble  to  the  Act 
that  the  town  council  had  passed  a  construc- 
tion by-law  had  no  effect  on  the  question  to 
be  decided.  Dwyer  v.  Town  of  Port  Arthur, 
xxii.,  241. 


6.  Criminal  Acts. 

29.  Construction  of  ss.  38  d  \9,  38  Vict.  c. 
11 — Criminal  law — New  trial.] — Since  the 
passing  of  32  &  33  Vict.  c.  29,  s.  80,  repealing 
so  much  of  c.  77  of  Cons.  Stat.  (L.  C.)  as 
would  authorize  any  court  of  the  Province  of 
Quebec  to  order  or  grant  a  new  trial  in  any 
criminal  case ;  and  of  32  &  33  Vict.  c.  36,  re- 
pealing 8.  63  of  c.  77  Cons.  Stat.   (L.C.),  the 
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Court  of  Queen's  Bench  of  the  Province  of 
Quebec  has  no  power  to  grant  a  new  trial, 
and  the  Supreme  Court  of  Canada,  ezercisina: 
the  ordinary  appellate  powers  of  the  court, 
nnder  ss.  38  and  49  of  38  Vict  c.  11,  should 
give  the  judgment  which  the  court  whose  judg- 
ment is  appealed  from  ought  to  have  given, 
viz. :  To  reverse  the  judgment  which  had  been 
given  and  order  the  discharge  of  the  prisoner. 
Laliberti  v.  The  Queen,  i..  117. 

30.  Criminal  law  —  Betting  on  election  — 
Stakeholder  —  R,  8.  C.  c.  159,  a.  9 — Acces- 
sory—It, 8.  C.  c.  143,  s.  7.]— R.  S.  C.  c.  159, 
s.  9,  provides  inter  alia  that  "  every  one  who 
becomes  the  custodian  or  depository  of  any 
money  .  .  .  staked,  wagered  or  pledged 
upon  the  result  of  any  political  or  municipal 
election  ...  is  guilty  of  a  misdemean- 
our," and  a  sub-section  says  that  **  nothing  in 
this  section  shall  apply  to  .  .  .  bets  be- 
tween individuals."  Held,  reversing  the  de- 
cision of  the  Court  of  Appeal,  Taschereau,  J., 
dissenting,  that  the  sub-section  is  not  to  be 
construed  as  meaning  that  the  main  section 
does  not  apply  to  a  depository  of  money  bet 
between  individuals  on  the  result  of  an  elec- 
tion ;  such  depository  is  guilty  of  a  misde- 
meanour, and  the  bettors  are  accessories  to  the 
offence  and  liable  as  principal  offenders.  R. 
S.  C.  c.  145.  Keg.  v.  DUlon  (10  Out.  P.  R. 
352)    overruled.      Walsh  v.  'Trebilcock,  xxiii., 


31.  Criminal  Code,  1892,  ss.  lJ^2'150—'Neu) 
tnal—oo  d  56  Vict,  c,  29,  s.  742.]— The  word 
**  opinion  "  as  used  in  the  second  sub-section 
of  section  seven  hundred  and  forty  two  of 
"The  Criminal  Code,  1892,"  must  be  con- 
strued as  meaning  a  **  decision "  or  **  judg- 
ment "  of  the  Courl  of  Appeal  in  criminal 
cases.     Viau  v.  I'he  Queen,  xxix.,  90. 

32.  Appeal  of  statute  —  Re-enactment  — 
20'  d  21  Vict.  c.  54,  s.  12  ilfnp.) — Application 
of  Acts — Criminal  prosecution  —  Embezzle- 
ment of  trust  funds — Suspension  of  civil  rem- 
edy— iStifling  prosecution — Partnership, 

See  No.  7,  ante. 

33.  Construction  of  60  d  61  Vict.  c.  2J^ 
{D.) — Appeals  from  Ontario  courts — Appeal 
in  criminal  case. 

See  No.  79,  infra, 

34.  Perjury  —  Judicial  proceeding  —  De 
facto  tribunal  —  Misleading  justice  —  Juris- 
diction —  R.  S.  Q.  arts.  5551,  5561 — Criminal 
Code,  s.  145. 

See  Criminal  Law,  24. 

35.  Canada  Evidence  Act,  1893 — Construc- 
tion and  interpretation — Competency  of  hus- 
band and  wife  as  witnesses — "  Communica- 
tions " — Privilege — Reference  to  Hansard  de- 
bates. 

See  No.  81,  infra. 


7.  Penal  Statutes. 

36.  Construction  of  statute  —  Jurisdiction 
of  Superior  Court— R.  8.  C.  c.  135,  s.  29  (a) 
— *'  Quebec  Pharmacy  Act  " — Retroactive  leg- 
islation— Suit  for  joint  penalties — Second  of- 
fences— Unlicensed  sale  of  drugs — 50  Vict.  c. 
5,  s.  1—R.  S.  Q.  arts.  11,  4035,  A039b,  40JfO, 
4046,  4052.'\—The  amendment  to  the  "  Quebec 


Pharmacy  Act "  by  62  Vict.  c.  35,  s.  2  (Que.) 
adding  art.  4039  (&),  Revised  Statutes  of 
Quebec,  has  no  retroactive  effect  upon  proceed- 
ings instituted  for  penalties  under  the  Act  be- 
fore the  amendment  came  into  force.  50  Vict, 
c.  5,  s.  7  (Que)  ;  art.  11  R.  S.  Q. — Penalties 
for  several  offences  under  the  said  Act  may  be 
joined  in  one  action  and,  when  the  aggregate 
amount  is  sufficiently  large,  the  action  may 
be  brought  in  the  Superior  Court  as  a  court 
of  competent  jurisdiction  under  the  statute. 
Such  action  may  properly  be  taken  in  the 
name  of  the  Pharmaceutical  Assocfation  of  the 
Province  of  Quebec. — It  is  improper  in  such 
an  action  to  describe  the  subseouently  charged 
offences  as  second  offences  under  the  statute, 
as  a  second  offence  cannot  arise  until  there 
has  been  a  condemnation  for  a  penalty  upon 
a  first  offence  charged. — The  sale  in  the  Pro- 
vince of  Quebec,  by  an  unlicensed  person,  of 
drugs  by  retail,  whether  or  not  such  drugs  be 
poisonous,  or  partially  composed  of  poison,  or 
absolutely  free  from  poison,  is  a  violation  of 
the  prohibition  contained  in  art.  4035,  Revised 
Statutes  of  Quebec,  whether  or  not  the  articles 
sold  be  enumerated  in  the  "  Quebec  Pharm- 
acy Act "  as  poisonous  or  as  containing  an 
enumerated ,  poison. — Judgment  of  the  Court 
of  Queen's  Bench  (Q.  R.  9  Q.  B.  243)  revers- 
ed. Taschereau  and  Gwynne,  JJ.,  dissenting. 
L* Association  Pharmaceutique  de  Quebec  v. 
Livernois,  xxxi.,  43. 

[Leave  to  appeal  to  Privy  Council  was  re- 
fused, August.  1901.] 

37.  Statutory  prohibition  —  Penal  statute 
— Wholesale  purchase  —  Guarantee  —  Vali- 
dity of  contract  —  Forfeiture  —  ^ova  Scotia 
Liquor  License  Act  —  Practice.^  — An  agree- 
ment guaranteeing  payment  of  the  price  of 
intoxicating  liquors  sold  contrary  to  statutory 
prohibition  is  of  no  effect. — The  imposition  of 
a  penalty  for  the  contravention  of  a  statute 
avoids  a  contract  entered  into  against  the  pro- 
visions of  the  statute.  Brown  v.  Moore,  xxxii.» 
93. 

38.  "  The  Consolidated  Railway  Act,  1879  " 
— Prohibited  contract  —  Railway  director  — 
Partnership  with  contractor  —  Action  pro 
socio — Nullity. 

See  No.  20,  ante. 


pBoniBiTiNG  Acts. 

39.  Bp-law  —  Petition  to  quash  —  Appeal 
—40  Vict.  {Que.)  c.  29— S3  Vict,  (Que.)  c. 
70— Judgment  quashing — Appeal  to  Supreme 
Court— R,  8.  C.  c.  135,  s.  24  (^7)]— Section 
439  of  the  Town  Corporations  Act  (40  Vict. 
(Que.)  c.  29),  not  having  been  excluded  from 
the  charter  of  Ste.  Cun^gonde  (53  Vict,  c. 
70)  is  to  be  read  as  a  part  of  it  and  prohibits 
an  appeal  to  the  Court  of  Queen's  Bench  from 
a  judgment  of  the  Superior  Court  on  a  peti- 
tion to  quash  a  by-law  presented  under  s.  310^ 
of  said  charter. — Where  the  Court  of  Queen's 
Bench  has  quashed  such  an  appeal  for  want 
of  jurisdiction  no  appeal  lies  to  the  Supreme 
Court  of  Canada,  from  its  decision.  Citu  of 
Ste,  Cundgonde  v.  Gougcon,  xxv.,  78. 

40.  Contract  —  Partnership  —  Free  miners 
— Dealing  in  mineral  claims  —  Statute  of 
Frauds  —  British  Columbia  Mineral  Act.} — 
Sections  50  and  51  of  the  Mineral  Act  of  1890 
(B.  C),  which  prohibit  any  person  dealing  in 


1353 


STATUTES. 


1354 


a  mineral  claim  who  does  not  hold  a  free  min- 
er's certificate,  does  not  prevent  a  partner  in 
a  claim  recovering  his  share  of  the  proceeds 
of  a  sale  thereof  by  his  co-partner  though  he 
held  no  certificate  when  he  brought  his  ac- 
tion, having  allowed  the  one  he  had  up  to  the 
time  of  sale  to  lapse.  Archibald  v.  MoNer- 
hanie,  xzix.,  564. 

41.  Rivers  and  streams  —  Driving  logs  — 
Obstruction  —  Dam  —  R,  8.  O.  (1887)  c. 
120,  ss.  1  and  5.]— By  R.  S.  O.  (1887)  c.  120, 
s.  1,  all  persons  are  prohibited  from  prevent- 
ing the  passage  of  sawlogs  and  other  timber 
down  a  river,  creek  or  stream,  by  felling  trees 
or  placing  any  other  obstruction  in  or 'across 
the  same.  Held,  reversing  the  judgment  ap- 
pealed from  (29  O.  R.  206)  that  placing  a 
dam  on  a  river  or  stream  by  which  the  sup- 
ply of  water  therein  was  diminished  so  as  to 
interfere  with  the  passage  of  logs  was  an  ob- 
struction under  this  Act.  Farquharson  v.  Im- 
perial Oil  Co,,  XXX.,  188. 

42.  Construction  of  statute  —  Jurisdiction 
of  Superior  Court  —  Suit  for  joint  penalties — 
Second  offences — Sale  of  drugs — •*  Quebec 
Pharmacy  Act  " — Retrospective  legislation,] — 
The  sale  by  an  unlicensed  person  of  drugs  by 
retail  in  the  Province  of  Quebec,  whether  such 
drugs  be  poisonous  or  not,  or  partially  com- 
posed of  poison,  or  absolutely  free  from  poison, 
is  a  violation  of  the  prohibition  contained  in 
art.  4035  Jl.  S.  Q.,  whether  or  not  the  articles 
sold  be  enumerated  in  the  "  Quebec  Pharmacy 
Act "  as  poisonous  or  as  containing  an  en- 
umerated poison. — Judgment  appealed  from 
(Q.  R.  9  Q.  B.  243)  reversed,  Taschereau 
and  ^wynne,  JJ.,  dissenting.  ^Association 
Pharmaceutique  de  Quebec  v.  Livernois,  xxxi., 
43. 

[The  Privy  Council  refused  leave  to  appeal, 
August.  1901.] 

43.  Construction  of  statute — 20  d  21  Vict, 
€.  54,  s.  12  {Imp,) — Criminal  prosecution  — 
Embezzlement  of  trust  funds  —  Suspension  of 
civil  remedy  —  Stifling  prosecution — Partner- 
ship, 

See  Tbusts,  22. 

44.  Prohibited  contract  —  Penal  statute  — 
Nullity. 

See  No.  20,  ante. 

45.  Statutory  prohibition  —  Penal  statute 
— Wholesale  purchase  —  Guarantee  —  For- 
feiture —  Nova  Scotia  License  Act — Practice. 

See  No.  37,  ante. 


9.  Retrospective  Effect. 

46.  Construction  of  —  Winding-up  Act  — 
Contributories  —  Set-off — j^5  Vict.  0.  23,  ss. 
75,  76  (D.) — Retrospective  legislation.] — Sec- 
tions 75  and  76  of  the  Winding-up  Act  (45 
Vict.  c.  23  ID.]),  in  respect  to  claims  acquir- 
ed by  contributories  within  30  days  of  the 
commencement  of  winding-up  proceedings  for 
use  as  a  set-off,  only  apply  to  actions  against 
a  contributory  when  the  debt  claimed  is  due 
from  the  person  sued  in  his  capacity  as  con- 
tributory and  the  said  Act  is  not  retrospective 
in  regard  to  a  claim  purchased  in  good  faith 
and  for  value  prior  to  the  passing  of  the  sta- 
tute. Ings  V.  Bank  of  Prince  Edward  Island, 
xi.,  265. 


47.  Construction  —  Legislative  declaration 
— Customs  duties — Articles  imported  in  parts 
— Subsequent  imposition  of  duty.] — ^The  sever- 
al parts  of  an  article  were  manufactured  in 
the  United  States  and  imported  into  Canada 
where  they  were  put  together.  The  Crown 
sought  to  collect  duty  on  such  parts  accord- 
ing to  the  value  of  the  complete  article.  There 
was  no  duty  imposed  on  parts  of  an  article  at 
the  time  the  information  was  laid.  Held, 
that  the  subsequent  passage  of  an  Act,  48  & 
49  Vict  c.  61,  s.  12,  re-enacted  by  49  Vict, 
c.  32,  s.  11,  imposing  a  duty  on  such  parts 
was  a  legislative  declaration  that  it  did  not 
previously  exist.  Grinnell  v.  The  Queen,  xvi., 
119. 

48.  Construction  —  Retrospective  effect  — 
Right  of  action  —  Negligence  of  Crown  ser- 
vant —  U  Vict,  c.  25  —  R.  S.  C.  C.38—-  50- 
51  Vict.  c.  16,  s.  18,]  —  Held,  reversing  the 
judgment  appealed  from  (2  Ex.  C.  R.  328), 
that  even  assuming  50  &  51  Vict.  c.  16  gives 

I  an  action  against  the  Crown  for  an  injury  to 
the  person  received  on  a  public  work  resulting 
from  negligence  of  which  its  officer  or  servant 
is  guilty  (upon  which  point  the  court  ex- 
pressed no  opinion),  the  act  is  not  retroactive 
in  effect  and  gave  no  right  of  action  for  in- 
juries received  prior  to  its  passing.  The  Queen 
V.  Martin,  xx.,  240. 

49.  Retroactive  effect  —  Municipal  corpora- 
tion —  Turnpike  road  company — Erection  of 
toll  gates  —  Consent  of  corporation.] — A 
turnpike  road  company  had  been  in  existence 
for  a  number  of  years  and  had  erected  toll 
gates  and  collected  tolls  therefor,  when  an  Act 
was  passed  by  the  Quebec  Legislature,  52  Vict, 
c.  43,  forbidding  ahy  such  company  to  place 
a  toll  or  other  gate  within  the  limits  of  a 
town   or   village  without   the  consent   of   the 

i  corporation.  Section  2  of  said  Act  provided 
that  **  this  Act  shall  have  no  retroactive  ef- 
fect," which  section  was  repealed  in  the  next 
session  by  54  Vict.  c.  36.  After  52  Vict.  c. 
43  was  passed,  the  company  shifted  one  of  its 
toll  gates  to  a  point  beyond  the  limits  of  the 
village,  which  limits  were  subsequently  ex- 
tended so  as  to  bring  said  gate  within  them. 
The  corporation  took  proceedings  against  the 
company  contending  that  the  repeal  of  s.  2 
of  52  Vict.  c.  43,  made  that  Act  retroactive 
and  that  the  shifting  of  the  toll  gate  without 
the  consent  of  the  corporation  was  a  violation 
of  said  Act.  Held,  affirming  the  decision  of 
the  Court  of  Queen  s  Bench,  that  as  a  statute 
is  never  retroactive  unless  made  so  in  express 
terms,  s.  2  had  no  effect  and  its  repeal  could 
not  make  it  retroactive;  that  the  shifting  of 
the  toll  gate  was  not  a  violation  of  the  Act, 
which  only  applied  to  the  erection  of  new 
gates;  and  that  the  extension  of  the  limits  of 
the  village  could  not  affect  the  pre-existing 
rights  of  the  company.  Village  of  St.  Joachim 
V.  Pointe  Claire  Turnpike  Road  Co.,  xxiv., 
486. 

50.  Construction  of  statute  —  Jurisdiction 
of  Superior  Court  —  Suit  for  joint  penalties 
— Second  offences  —  Sale  of  drugs  —  "  Que- 
bec Pharmacy  Act  " — Retrospective  legisla- 
tion.]—Art.  4039  (6)  added  to  the  "Quebec 
Pharmacy  Act"  by  62  Vict.  c.  35,  s.  2,  has 
no  retroactive  effect  upon  proceedings  insti- 
tuted for  penalties  under  the  Act  before  the 
amendment  came  into  force.  —  Judgment  ap- 
pealed from  (Q.  R.  9  Q.  B.  243)  reversed, 
Taschereau    and    Gwynne,    JJ.,    dissenting. 
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Annorintion  Pharmaceutique  de  Quihec  v. 
Livernoia,  xzxi.,  43. 

(The  Privy  Council  refused  leave  to  appeal, 
AugUNt.  11K)1.] 

51.  Comtruction  of  statute  —  Amending 
Act  "-  Uctrospeotion  —  Sale  of  landa — Judg- 
mtnta   and   ordera.] — Until   18u7    it  was  the 

iifttt'ticfl  in  Manitoba  for  the  Court  of  Queen's 
\Uiiw\\  to  grant  orders  for  the  sale  of  lands 
on  JuiignicntH  of  the  County  Court  under  rules 
Mia  tt  «iv.,  of  the  Queen's  Bench  Act,  1895. 
In  that  yt*ur  the  Court  of  Queen's  Bench  de- 
(idi'd  thut  thlH  practice  was  irregular,  and  in 
tli«  following  neHMiou  the  legislature  passed  an 
Act  providing  that  **  in  the  case  of  a  County 
Court  judgiiif'ut,  an  application  may  be  made 
uuiiav  rule  M(I3  or  rule  804,  as  the  case  may  be. 
ThiM  amendment  shall  apply  to  orders  and 
juUgmuiilM  heretofore  made  or  entered,  except 
in  cattOM  where  such  orders  and  judgments 
have  btMiu  attacked  before  the  passing  of  this 
auiuitduu«itt."  Uiid^  Sedgewick,  J.,  dissenting, 
ihuL  X\w  wordH  "orders  and  judgments"  in 
baid  cluuHo  refer  only  to  orders  and  iudg- 
meiitH  of  the  Queen's  Bench,  for  sale  of  lands 
oil  County  Court  judgments  and  not  to  orders 
and  judgments  of  the  County  Courts.  Held, 
further,  reversing  the  judgment  of  the  King's 
bench  (la  Man.  L.  R.  419),  Davies,  J.,  dis- 
senting, that  the  clause  had  retroactive  opera- 
tion only  to  the  extent  that  orders  for  sale 
by  the  Queen's  Bench  on  County  Court  judg- 
ments made  previously  were  valid  from  the 
date  on  which  the  clause  came  into  force  but 
not  from  the  date  on  which  they  were  made, 
i/t/d,  per  Sedgewick,  J.,  that  the  clause  had 
no  retroactive  operation  at  all.  Schmidt  v. 
Hitz,  xxxi.,  002. 

52.  Commencement  of  Act  —  Judgment 
aimultanecu9  with  assent — Effect  on  appellate 
jurisdiction. 

See  No.   2,  ante. 


10.  Appucation  of  Statutory  Provisions. 

53.  Construction  of  statute — 5M  d  55  Viot, 
c.  25 — Appeal  to  Supreme  Court.] — Held,  per 
Strong,  C.J.,  and  Fournier  and  Sedgewick,  J  J., 
that  the  right  of  appeal  given  by  54  &  55  Vict. 
c.  25,  does  not  extend  to  cases  standing  for 
judgment  in  the  Superior  Court  prior  to  the 
passing  of  the  said  Act.  Couture  v,  Bouchard 
(21  Can.  S.  C.  R.  181)  followed.  Taschereau 
and  Gwynne,  JJ.,  dissenting. — Per  Fournier, 
J.  That  the  statute  is  not  applicable  to  cases 
already  instituted  or  pending  oefore  the  coiirts, 
no  special  words  to  that  effect  being  used. 
Williams  v.  Irvine,  xxii.,  108. 

[Followed  in  Cotoen  v.  Evans;  Mitchell  v. 
Trenholme,  and  Mills  v.  Limoges  (22  Can,  S. 
C.  R.  331).     See  No.  55,  infra.] 

54.  Construction  of  statute  —  Married  wo- 
man's property — Separate  estate — Contract  hy 
married  woman  —  Separate  property  exigitle 
—C.  S.  U.  C.  c.  7S—35  Vict.  c.  16  (0.)—R. 
S,  O.  (7877)  cc.  125  and  127—47  Vtct.  c.  19 
(O.)] — A  woman  married  between  1859  and 
1872  acquired,  in  1879  and  1882,  lands  in 
Ontario  as  her  separate  property,  and  in 
1887,  before  the  Married  Woman's  Pro- 
perty Act  of  that  year  (R.  S.  O.  c.  132), 
came  into  force,  she  became  liable  on  cer- 
tain promissory  notes  made  by  her.  Held,  re- 
versing the  decision  of  the  Court  of  Appeal, 
that  the  liability  of  her  separate  property  to 


.  satisfy  a  judgment  on  said  promissorv  notes 
depended  on  the  construction  of  the  Married 
Woman's  Real  Estate  Acts  of  1877  (B.  S.  O. 
cc.  125.  127),  and  the  Married  Woman's  Pro- 
perty Act.  1884  (47  Vict.  c.  19),  read  in  the 
light  furnished  by  certain  clauses  of  C.  S.  V. 
C.  c.  73 ;  and  that  her  capacity  to  sue  and 
be  sued  in  respect  thereof  carried  with  it  a 
corresponding  right  on  the  part  of  her  cred- 
itors to  obtain  the  fruits  of  a  judgment 
against  her  by  execution  on  such  separate 
property.    Moore  v.  Jackson,  xxii.,  210. 

55.  Appeal  to  Supreme  Court  —  Pending 
suits  —  54  d  55  Viot.  c.  25,  s.  5.] — ^The  sta- 
tute 54  &  55  Vict.  c.  25,  8.  3,  which  provides 
that  "whenever  the  right  to  appeal  is  de- 
pendent upon  the  amount  in  dispute  such 
amount  shall  be  understood  to  be  that  de- 
manded and  not  that  recovered,  if  they  are 
different,"  does  not  apply  to  cases  in  which 
the  Superior  Court  has  rendered  judgment  or 
to  cases  argued  and  standing  for  judgment 
(en  dilib^ri)  before  that  court,  when  the  Act 
came  into  force.  Williams  v.  Irvine  (12  Can. 
S.  C.  R.  108)  followed.  Cowen  ▼.  Evans; 
Mitchell  V.  Trenholme;  Mills  t.  Limoges,  xxii., 
331. 

56.  Municipal  corporation  —  Ditches  and 
Watercourses  Act,  H.  S.  O.  (1887)  c.  2^0— 
Requisition  for  drain  —  Owner  of  land  — 
Meaning  of  term  owner.] — By  s.  6  (o)  of  the 
Ditches  and  Watercourses  Act  of  Qnt.  (R.  S, 
O.  [1887J  c.  220),  any  owner  of  land  to  be 
benefited  thereby  may  file  with  the  clerk  of  a 
municipality  a  requisition  for  a  drain  if  he 
has  obtained  **  the  assent  in  writing  thereto  of 
(including  himself)  a  majority  of  the  cf^ners 
affected  or  interested."  Held,  affirming  the 
judgment  of  the  Court  of  Appeal,  that 
** owner"  in  this  section  does  not  mean  the 
assessed  owner ;  that  the  holder  of  any  real  or 
substantial  interest  is  an  **  owner  affected  or 
interested  " ;  and  that  a  mere  tenant  at  will 
can  neither  file  the  requisition  nor  be  included 
in  the  majority  required. — (Ju(£re,  If  the  per- 
son filing  the  requisition  is  not  an  owner 
within  the  meaning  of  that  term  are  the  pro- 
ceedings valid  if  there  is  a  majority  without 
him?  'Township  of  Osgoode  v.  York,  xxiv., 
282. 

57.  Registry  Act,  R.  8.  O.  c.  lU^Munici- 
pal  hy-law,  registration  of — Notice.] — R.  S. 
O.  (1877)  c.  114,  s.  83,  providing  that  no  lien, 
charge  or  interest  affectmg  land  shall  be  valid 
as  against  a  registered  instrument  executed 
by  the  same  party,  his  heirs  or  assigns,  is 
not  restricted  to  interests  derived  under  writ- 
ten instruments  susceptible  of  registration, 
but  applies  to  all  interests.  City  of  Toronto 
v.  Jarvis,  xxv.,  237. 

58.  Puhlic  highway— 46  Vict.  (O.)  c.  IB- 
Registered  plan  —  Dedication  —  User — Con^ 
struction  of  statute  —  Retrospective  statute 
— Estoppel.] — The  right  vested  in  a  municipal 
corporation  by  46  Vict.  (O.)  c.  18.  to  convert 
into  a  public  highway  a  road  laid  out  by  a 
private  person  on  his  property,  can  only  be 
exercised  in  respect  of  private  roads,  to  the  use 
of  which  the  owners  of  property  abutting 
thereon  were  entitled.  Oooderham  v.  City  of 
Toronto,  xxv.,  246. 

59.  Mortgage  —  Mining  machinery — Regis- 
tration —  Fixtures  —  Interpretation  of  terms 
—BUI  of  sale  —  Personal  chattels— R.  S.  H, 
S.  {5  ser.)  c.  92,  ss.  1,  4  and  10  (BilU  of  salt) 
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—00  Viot.  {y.  8.)  0.  i,  *.  143  {The  Mines 
Act).) — The  •*  fixtures  "  included  in  the  mean- 
ing of  the  expression  "  Personal  chattels  "  by 
the  tenth  secticm  of  the  Nova  Scotia  '*  Bills  of 
Sale  Act/'  are  only  such  articles  as  are  not 
made  a  permanent  portion  of  the  land  and 
may  be  passed  from  hand  to  hand  without 
reference  to  or  in  any  way  affecting  the 
land,  and  the  "  delivery  "  referred  to  in  the 
same  clause  means  only  such  delivery  as  can 
be  made  without  a  trespass  or  a  tortious  Act 
— ^An  instrument  conveying  an  interest  in 
lands  and  also  fixtures  thereon  does  not  need 
to  be  registered  under  the  Nova  Scotia  **  Bills 
of  Sale  Act"  (R.  S.  N.  S.  5  ser.  c.  02),  and 
there  is  now  no  distinction  in  this  respect  be- 
tween fixtures  covered  by  a  licensee's  or  ten- 
ant's mortgage  and  those  covered  by  a  mort- 
gage made  by  the  owner  of  the  fee.  Warner 
V.  Don,  xxvi.,  388. 

60.  Marital  rights — Married  tooman — Sepa- 
rate estate  —  Interpretation — 40  Vict.  c.  7, 
8,  5,  and  amendments  —  R.  8.  C.  c.  40 — N. 
W.  Ter,  Ord.  No,  16  of  i889.]— The  provisions 
of  Ordinance  No.  16  of  1889  (N.-W.  T.)  are 
not  inconsistent  with  ss.  36  to  40,  inclus- 
ively of  **The  Northwest  Territories  Act," 
which  exempt  from  liability  for  her  husband's 
debts  the  personal  earnings  and  business  pro- 
fits of  a  married  woman. — The  words  her 
personal  property,"  used  in  the  said  Ordinance 
No.  16  are  unconfined  by  any  context,  and 
must  be  interpreted  not  as  having  reference 
only  to  **  the  personal  earnings  "  mentioned  in 
8.  36,  but  to  all  tiie  personal  property  belong- 
ing to  a  woman,  married  subsequently  to  the 
Ordinance,  as  well  as  to  all  the  personal  pro- 
perty acquired  since  then  by  women  married 
before  it  was  enacted.  Brittlebank  v.  Gray- 
Jones  (5  Man.  L.  R.  33)  distinguished.  Con- 
ger V.  Kennedy,  xxvi.,  397, 

61.  Master  and  servant  —  Negligence  — 
Arts.  3019-3053  C.  C— Civil  ''Quelec  Factories 
Act  " — R.  8.  Q, — ResponsihUity  —  Accident, 
cause  of  —  Conjecture  —  Evidence  —  Onus 
of  proof  —  Statutable  duty,  breach  of — Police 
regulattons.] — The  provisions  of  the  '*  Quebec 
Factories  Act,"  (R.  S.  Q.  arts.  3019  to  S07)S 
inclusively),  are  intended  to  operate  only  as 
police  regulations  and  the  statutable  duties 
thereby  imposed  do  not  affect  the  civil  respon- 
sibility of  employers  towards  their  employees 
as  provided  by  the  Civil  Code.  Montreal  Kol- 
ling  Mills  Co.  v.  Corcoran,  xxvi.,  595. 

62.  Appeal  —  Jurisdiction — 52  Vict.  c.  37, 
s.  2  (D.) — Appointment  of  presiding  officers — 
County  Court  Judges — 55  Vtct.  c.  18  (Ont.)  — 
58  Vict.  c.  -^7  {Ont.) — Appeal  from  assess- 
ment—Final judgment. '\— By  52  Vict.  c.  37, 
s.  2,  amending  "  The  Supreme  and  Exchequer 
Courts  Act,"  an  appeal  lies  in  certain  cases 
to  the  Supreme  Court  of  Canada  from  courts 
"  of  last  resort  created  under  provincial  legis- 
lation to  adjudicate  concerning  the  assessment 
of  property  for  provincial  or  municipal  pur- 
poses, in  cases  where  the  person  or  persons 
presiding  over  such  court  is  or  are  appointed 
by  provincial  or  municipal  authority."  By 
the  Ontario  Act,  55  Vict.  c.  48,  as  amended 
by  58  Vict.  c.  47,  an  appeal  lies  from  rulings 
of  municipal  courts  of  revision  in  matters  of 
assessment  to  the  County  Court  judges  of  the 
County  Court  district  where  the  property  has 
been  assessed.  On  an  appeal  from  the  de- 
cision of  the  County  Court  judges  under  the 
Ontario  statutes : — Held,  King,  J.,  dissenting, 
that  if  the  County  Court  judges  constituted 


a  "court  of  last  resort "  within  the  meaning 
of  52  Vict.  c.  31,  s.  2,  the  persons  presiding 
over  such  court  were  not  appointed  by  pro- 
vincial or  municipal  authority,  and  the  appeal 
was  not  authorized  by  the  said  Act.  Held, 
per  Gwynne,  J.,  that  as  no  binding  effect  is 
given  to  the  decision  of  the  County  Court 
judges,  under  the  Ontario  Act  cited,  the  court  . 
appealed  from  was  not  a  "court  of  last  re- 
sort "  within  the  meaning  of  52  Vict.  c.  37, 
s.  2. — Quwre,  Is  the  decision  of  the  County 
Court  judges  a  **  final  judgment "  within  the 
meaning  of  52  Vict.  c.  37,  s.  2?  City  of  To- 
ronto V.  Toronto  Hy.  Co.,  xxvii.,  640. 

63.  51  Viot.  c.  12,  s.  51-'Cvoil  service— 
Ewtra  salary — Additional  remuneration — Per- 
manent employees.^  —  The  Civil  Service 
Amendment  Act,  1888  (51  Vict.  c.  12),  by  s. 
51,  provides  that  "  no  extra  salary  or  addi- 
tional remuneration  of  any  kind  whatever 
shall  be  paid  to  any  deputy-head,  officer  or 
emplo3'ee  in  the  civil  service  of  Canada,  or 
to  any  other  person  permanently  employed  in 
the  public  service  of  Canada."  Held,  that  re- 
porters employed  on  the  Hansard  staff  of 
the  House  of  Commons  of  Canada,  are  per- 
sons subject  to  the  operation  of  the  statute 
quoted.  Held,  further,  that  in  the  section  re- 
ferred to,  the  words  **  no  extra  salary  or  ad- 
ditional remuneration"  apply  only  to  pay- 
ments which,  if  made,  would  be  extra  or  ad- 
ditional to  the  salary  or  remuneration  payable 
to  an  officer  for  services  which,  at  the  time  of 
his  acceptance  of  the  appointment,  could  legi- 
timately have  been  intended  or  expected  to  be 
within  the  scope  of  the  ordinary  duties  of  his 
office,  although  additional  to  them.  The  Queen 
v.  Bradley,  xxvii.,  657. 

64.  Railways— 51  Vict.  c.  29,  s.  262  {D.)  — 
Railway  crossings  —  Packing  railway  frogs, 
wing-rails,  etc. — N€gligence.'\ — The  proviso  or 
S.-S.  4  of  s.  262  of  "The  Railway  Act  "  (51 
Vict.  c.  29  (D.))  does  not  apply  to  the  fill- 
ings referred  to  in  s.-s.  3,  and  confers  no 
power  upon  the  Railway  Committee  of  the 
Privy  Council  to  dispense  with  the  filling  in 
of  the  spaces  behind  and  in  front  of  railway 
frogs  or  crossings  and  the  fixed  rails  of 
switches  during  the  winter  months.  —  Judg- 
ment of  the  Court  of  Appeal  for  Ontario  (24 
Ont.  App.  R.  183)  reversed.  Wastiington  v. 
Grand  Trunk  Ry.  Co.,  xxviii.,  184. 

[Affirmed  by  the  Privy  Council,  24th  Febru- 
ary, 1899.  See  Can.  Gaz.  vol.  xxx.,  p.  543; 
vol.  xxxi.,  p.  415;  vol.  xxxii.,  p.  514;  (1898) 
A.  C.  275.] 

65.  Winding-up  Act  —  Moneys  paid  out  of 
court — Order  made  by  inadvertence — Jurisdic- 
tion to  compel  re-payment — R.  8.  C.  c.  129, 
ss.  40,  41.  94 — Locus  standi  of  licceiver-Oen- 
eral — 55  d  56  Vict.  c.  ^8,  s.  2 — Statute,  con-  ^ 
struction  of.] — The  liquidators  of  an  insolvent 
bank  passed  their  final  accounts  and  paid  a 
balance,  remaining  in  their  hands,  into  court. 

It  appeared  that  by  orders  issued  either 
through  error  or  by  inadvertence  the  balance 
so  deposited  had  been  paid  out  to  a  i)erson  who 
was  not  entitled  to  receive  the  money,  and  the 
Receiver-General  for  Canada,  as  trustee  of  the 
residue,  intervened  and  applied  for  an  order 
to  have  the  money  re-paid  in  order  to  be  dis- 
posed of  under  tlie  provisions  of  the  Winding- 
up  Act.  Held,  affirming  the  decision  of  the 
Court  of  Appeal  for  Ontario,  that  the  Re- 
ceiver-! J  eneral  was  entitled  so  to  intervene  al- 
though the  three  years  from  the  date  of  the 
deposit  mentioned  in  the  Winding-up  Act  had 


1355 


STATUTES. 


1356 


Association    Pkarmaceutique    de    Quiiheo    v. 
Livernois^  xzxi.,  43. 

[The  Privy  Council  refused  leave  to  appeal, 
August.  1901.] 

51.  Gonairuction  of  statute  —  Amending 
Act  —  Retrospection  —  Sale  of  lands— Judg- 
ments and  orders.] — Until  lfi©7  it  was  the 
practice  in  Manitoba  for  the  Court  of  Queen's 
Bench  to  grant  orders  for  the  sale  of  lands 
on  judgments  of  the  County  Court  under  rules 
803  et  seq.,  of  the  Queeu's  Bench  Act,  1895. 
In  that  year  the  Court  of  Queen's  Bench  de- 
cided that  this  practice  was  irregular,  and  in 
the  following  session  the  legislature  passed  an 
Act  providing  that  "  in  the  case  of  a  County 
Court  judgment,  an  application  may  be  made 
under  rule  803  or  rule  804,  as  the  case  may  be. 
This  amendment  shall  apply  to  orders  and 
judgments  lieretofore  made  or  entered,  except 
in  cases  where  such  orders  and  judgments 
have  been  attacked  before  the  passing  of  this 
amendment."  Held,  Sedgewick,  J.,  dissenting, 
that  the  words  **  orders  and  judgments "  in 
said  clause  refer  only  to  orders  and  Judg- 
ments of  the  Queen's  Bench,  for  sale  of  lands 
on  County  Court  judgments  and  not  to  orders 
and  judgments  of  the  County  Courts.  Held, 
further,  reversing  the  judgment  of  the  King's 
Bench  (13  Man.  L.  R.  419),  Davies,  J,,  dis- 
senting, that  the  clause  had  retroactive  opera- 
tion only  to  the  extent  that  orders  for  sale 
by  the  Queen's  Bench  on  County  Court  judg- 
ments made  previously  were  valid  from  the 
date  on  which  the  clause  came  into  force  but 
not  from  the  date  on  which  they  were  made. 
Held,  per  Sedgewick,  J.,  that  the  clause  had 
no  retroactive  operation  at  all.  Schmidt  v. 
Rits,  xxxi.,  602. 

52.  Commencement  of  Act  —  Judgment 
simultaneous  with  assent — Effect  on  appellate 
jurisdiction. 

See  No.   2.  ante. 


10.  Application  of  Statutory  Provisions. 

53.  Construction  of  statute — 5i  d  55  Viot. 
c.  25 — Appeal  to  Supreme  Court,] — Held,  per 
Strong,  C.J.,  and  Fournier  and  Sedgewick,  J  J., 
that  the  right  of  appeal  given  by  54  &  55  Vict. 
c.  25,  does  not  extend  to  cases  standing  for 
judgment  in  the  Superior  Court  prior  to  the 
passing  of  the  said  Act.  Couture  v.  Bouchard 
(21  Can.  S.  C.  K.  181)  followed.  Taschereau 
and  Gwynne,  JJ.,  dissenting. — Per  Fournier, 
J.  That  the  statute  is  not  applicable  to  cases 
already  instituted  or  pending  before  the  coiirts, 
no  special  words  to  that  effect  being  used. 
WUliams  v.  Irvine,  xxii.,  108. 

[Followed  in  Cotcen  v.  Evans;  Mitchell  v. 
Trenholme,  and  MiUs  v.  Limoges  (22  Can.  S. 
C.  K.  331).     See  No.  55,  infra.] 

54.  Construction  of  statute  —  Married  ico- 
man's  property — Separate  estate — Contract  by 
married  woman  —  Separate  property  exigible 
—C.  S.  XL  C.  c.  7S—35  Vict.  c.  16  (0.)—R, 
8.  0,  {1877)  cc.  125  and  127^47  Vtct.  c,  19 
(O,)] — A  woman  married  between  1859  and 
1872  acquired,  in  1879  and  1882,  lands  in 
Ontario  as  her  separate  property,  and  in 
1887,  before  the  Married  Woman's  Pro- 
perty Act  of  that  year  (R.  S.  O.  c.  132), 
came  into  force,  she  became  liable  on  cer- 
tain promissory  notes  made  by  her.  Held,  re- 
versing the  decision  of  the  Court  of  Appeal, 
that  the  liability  of  her  separate  property  to 


satisfy  a  judgment  on  said  promissory  notes 
depended  on  the  construction  of  the  Married 
Woman's  Real  Estate  Acts  of  1877  (R.  S.  O. 
cc.  125,  127) ,  and  the  Married  Woman's  Pro- 
perty Act.  1884  (47  Vict,  c.  19),  read  in  the 
light  furnished  by  certain  clauses  of  C.  S.  V. 
C.  c.  73 ;  and  that  her  capacity  to  sue  and 
be  sued  in  respect  thereof  carried  with  it  a 
corresponding  right  on  the  part  of  her  cred- 
itors to  obtain  the  fruits  of  a  judgment 
against  her  by  execution  on  such  separate 
property.    Moore  v.  Jackson,  xxii.,  210. 

55.  Appeal  to  Supreme  Court  —  Pending 
suits  —  54  d  55  Vict,  c,  25,  s,  5.]— The  sta- 
tute 54  &  55  Vict.  c.  25,  s.  3,  which  provides 
that  "whenever  the  right  to  appeal  is  de- 
pendent upon  the  amount  in  dispute  such 
amount  shall  be  understood  to  be  that  de- 
manded and  not  that  recovered,  if  they  are 
different,"  does  not  apply  to  cases  in  which 
the  Superior  Court  has  rendered  judgment  or 
to  cases  argued  and  standing  for  judgment 
(en  delib^ri)  before  that  court,  when  the  Act 
came  into  force.  Williams  v.  Irvine  (12  Can. 
S.  C.  R.  108)  followed.  Cowen  v.  Evans; 
Mitchell  V.  Trenholme;  Mills  v.  Limoges,  xxii., 
331. 

56.  Municipal  corporation  —  Ditches  and 
Watercourses  Act,  R,  S,  O.  (1887)  c,  220— 
Requisition  for  drain  —  Owner  of  land  — 
Meaning  of  term  owner.] — By  s.  6  (a)  of  the 
Ditches  and  Watercourses  Act  of  Qnt.  (R.  S. 
O.  1 1887  J  c.  220),  any  owner  of  land  to  be 
benefited  thereby  may  file  with  the  clerk  of  a 
municipality  a  requisition  for  a  drain  if  he 
has  obtained  *'  the  assent  in  writing  thereto  of 
(including  himself)  a  majority  of  the  owners 
affected  or  interested."  Held,  affirming  the 
judgment  of  the  Court  of  Appeal,  that 
"owner"  in  this  section  does  not  mean  the 
assessed  owner ;  that  the  holder  of  any  real  or 
substantial  interest  is  an  *'  owner  affected  or 
interested " ;  and  that  a  mere  tenant  at  will 
can  neither  file  the  requisition  nor  be  included 
in  the  majority  required. — Quarc,  If  the  per- 
son filing  the  requisition  is  not  an  owner 
within  the  meaning  of  that  term  are  the  pro- 
ceedings valid  if  there  is  a  majority  without 
himV  'Township  of  Osgoode  v.  York,  xxiv., 
282. 

57.  Registry  Act,  R.  8.  O,  c.  114— Munici- 
pal by-law,  registration  of — Notice.] — R.  S. 
O.  (1877)  c.  114,  s.  83,  providing  that  no  lien, 
charge  or  interest  affecting  land  shall  be  valid 
as  against  a  registered  instrument  executed 
by  the  same  party,  his  heirs  or  assigns,  is 
not  restricted  to  interests  derived  under  writ- 
ten instruments  susceptible  of  registration, 
but  applies  to  all  interests.  City  of  Toronto 
V.  Jar  vis,  xxv.,  237. 

58.  Public  highway—J^G  Vict,  (O.)  c.  18— 
Registered  plan  —  Dedication  —  User — Con- 
struction of  statute  —  Retrospective  statute 
— Estoppel.] — The  right  vested  in  a  municipal 
corporation  by  46  Vict.  (O.)  c.  18,  to  convert 
into  a  public  highway  a  road  laid  out  by  a 
private  person  on  his  property,  can  only  be 
exercised  in  respect  of  private  roads,  to  the  use 
of  which  the  owners  of  property  abutting 
thereon  were  entitled.  Gooderham  v.  City  of 
Toronto,  xxv.,  246. 

59.  Mortgage  —  Mining  machinery — Regis- 
tration —  Fixtures  —  Interpretation  of  terms 
— Bill  of  sale  —  Personal  chattels — R.  8.  N. 
8.  (5  ser.)  c.  92,  ss,  1,  4  and  10  (BUU  of  sale) 
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—00  Vict.  iN,  8.)  0.  i,  8.  US  {The  Mines 
Act)*] — The  **  fixtures  "  included  in  the  mean- 
ing of  the  expression  "  Personal  chattels  "  by 
the  tenth  section  of  the  Noya  Scotia  "  Bills  of 
Sale  Act,"  are  only  such  articles  as  are  not 
made  a  permanent  portion  of  the  land  and 
may  be  passed  from  hand  to  hand  without 
reference  to  or  in  any  way  affecting  the 
land,  and  the  **  delivery  "  referred  to  in  the 
same  clause  means  only  such  delivery  as  can 
be  made  without  a  trespass  or  a  tortious  Act 
— An  instrument  conveying  an  interest  in 
lands  and  also  fixtures  thereon  does  not  need 
to  be  registered  under  the  Nova  Scotia  "  Bills 
of  Sale  Act"  (R;  S.  N.  S.  5  ser.  c.  92).  and 
there  is  now  no  distinction  in  this  respect  be- 
tween fixtures  covered  by  a  licensee's  or  ten- 
ant's mortgage  and  those  covered  by  a  moxl- 
gage  made  by  the  owner  of  the  fee.  Warner 
V.  Don,  xxvi.,  388. 

60.  Marital  rights — Married  woman — Sepa- 
rate estate  —  Interpretation — 40  Vict.  c.  7, 
s.  5,  and  amendments  —  R.  S.  C.  c.  40 — If. 
W.  Ter,  Ord.  No.  16  of  i889.]— The  provisions 
of  Ordinance  No.  16  of  1889  (N.-W.  T.)  are 
not  inconsistent  with  ss.  36  to  40,  inclus- 
ively of  **  The  North  West  Territories  Act," 
which  exempt  from  liability  for  her  husband's 
debts  the  personal  earnings  and  business  pro- 
fits of  a  married  woman. — ^The  words  "  her 
personal  property,"  used  in  the  said  Ordinance 
No.  16  are  unconfined  by  any  context,  and 
must  be  interpreted  not  as  having  reference 
only  to  '*  the  personal  earnings  "  mentioned  in 
s.  36,  but  to  all  the  personal  property  belong- 
ing to  a  woman,  married  subsequently  to  the 
Ordinance,  as  well  as  to  all  the  personal  pro- 
perty acquired  since  then  by  women  married 
before  it  was  enacted.  Brittlebank  v.  Gray- 
Jones  (5  Man.  L.  R.  33)  distinguished.  Con^ 
ger  v.  Kennedy,  xxvi.,  897. 

61.  Master  and  servant  —  Negligence  — 
Arts.  3019-3053  C.  C— Civil  *Vvehec  Factories 
Act  " — R.  8.  Q. — Responsibility  —  Accident, 
cause  of  —  Conjecture  —  Evidence  —  Onus 
of  proof  —  Statutable  duty,  breach  of — Police 
regulatwns.] — The  provisions  of  the  "  Quebec 
Factories  Act,"  (R.  S.  Q.  arts.  3019  to  3053 
inclusively),  are  intended  to  operate  only  as 
police  regulations  and  the  statutable  duties 
thereby  imposed  do  not  affect  the  civil  respon- 
sibility of  employers  towards  their  employees 
as  provided  by  the  Civil  Code.  Montreal  Kol- 
ling  Mills  Co.  v.  Corcoran^  xxvi.,  595. 

62.  Appeal  —  Jurisdiction — 52  Vict.  c.  57, 
s.  2  (D.) — Appointment  of  presiding  officers — 
County  Court  Judges — 55  V\ct.  c.  la  (Ont.)  — 
58  Vict.  c.  iff  {Ont.) — Appeal  from  assess- 
ment— Final  judgment.] — By  52  Vict.  c.  37, 
s.  2,  amending  "  The  Supreme  and  Exchequer 
Courts  Act,"  an  appeal  lies  in  certain  cases 
to  the  Supreme  Ccfurt  of  Canada  from  courts 
**  of  last  resort  created  under  provincial  legis- 
lation to  adjudicate  concerning  the  assessment 
of  property  for  provincial  or  municipal  pur 
poses,  in  cases  where  the  person  or  persons 
presiding  over  such  court  is  or  are  appointed 
by  provincial  or  municipal  authority."  By 
the  Ontario  Act,  55  Vict.  c.  48,  as  amended 
by  58  Vict.  c.  47,  an  appeal  lies  from  rulings 
of  municipal  courts  of  revision  in  matters  of 
assessment  to  the  County  Court  judges  of  the 
County  Court  district  where  the  property  has 
been  assessed.  On  an  appeal  from  the  de- 
cision of  the  County  Court  judges  under  the 
Ontario  statutes: — Held,  King,  J.,  dissenting, 
that  if  the  County  Court  judges  constituted 


a  **court  of  last  resort"  within  the  meaning 
of  52  Vict.  c.  31,  s.  2,  the  persons  presiding 
over  such  court  were  not  appointed  by  pro- 
vincial or  municipal  authority,  and  the  appeal 
was  not  authorized  by  the  said  Act.  Held, 
per  G Wynne,  J.,  that  as  no  binding  effect  is 
given  to  the  decision  of  the  County  Court 
judges,  under  the  Ontario  Act  cited,  the  court  . 
appealed  from  was  not  a  **  court  of  last  re- 
sort "  within  the  meaning  of  52  Vict  c.  37, 
s.  2. — Quwre,  Is  the  decision  of  the  County 
Court  judges  a  **  final  judgment "  within  the 
meaning  of  52  Vict.  c.  37,  s.  2?  City  of  To- 
ronto V.  Toronto  Ry.  Co.,  xxvii.,  640. 

63.  51  Vict.  c.  12,  s.  51— Civil  service— 
Ewtra  salary — Additional  remuneration — Per- 
manent employees.]  —  The  Civil  Service 
Amendment  Act,  1888  (51  Vict.  c.  12),  by  s. 
51,  provides  that  "no  extra  salary  or  addi- 
tional remuneration  of  any  kind  whatever 
shall  be  paid  to  any  deputy-head,  oflicer  or 
employee  in  the  civil  service  of  Canada,  or 
to  any  other  person  permanently  employed  in 
the  public  service  of  Canada."  Held,  that  re- 
porters employed  on  the  Hansard  staff  of 
the  House  of  Commons  of  Canada,  are  per- 
sons subject  to  the  operation  of  the  statute 
quoted.  Held,  further,  that  in  the  section  re- 
ferred to,  the  words  **  no  extra  salary  or  ad- 
ditional remuneration"  apply  only  to  pay- 
ments which,  if  made,  would  be  extra  or  ad- 
ditional to  the  salary  or  remuneration  payable 
to  an  officer  for  services  which,  at  the  time  of 
his  acceptance  of  the  appointment,  could  legi- 
timately have  been  intended  or  expected  to  be 
within  the  scope  of  tlie  ordinary  duties  of  his 
office,  although  additional  to  them.  The  Queen 
V.  Bradley,  xxvii.,  657. 

64.  RaUways—51  Vict.  c.  29,  s.  262  {D.)  — 
Railway  crossings  —  Packing  railway  frogs, 
wing-rails,  dc. — Negligence.] — The  proviso  or 
S.-S.  4  of  s.  262  of  "The  Railway  Act"  (51 
Vict.  c.  29  (D.))  does  not  apply  to  the  fill- 
ings referred  to  in  s.-s.  3,  and  confers  no 
power  upon  the  Railway  Committee  of  the 
Privy  Council  to  dispense  with  the  filling  in 
of  the  spaces  behind  and  in  front  of  railway 
frogs  or  crossings  and  the  fixed  rails  of 
switches  during  the  winter  months.  —  Judg- 
ment of  the  Court  of  Appeal  for  Ontario  (24 
Out.  App.  R.  183)  reversed.  Washington  v. 
Grand  Trunk  Ry.  Co.,  xxviii..  184. 

[Affirmed  by  the  Privy  Council,  24th  Febru- 
ary, 1899.  See  Can.  Gaz.  vol.  xxx..  p.  543; 
vol.  xxxi.,  p.  415;  vol.  xxxii.,  p.  514;  (1898) 
A.  C.  275.] 

65.  Winding-up  Act  —  Moneys  paid  out  of 
court — Order  made  by  inadvertence — Jurisdic- 
tion to  compel  re-payment — R.  8.  C.  c.  129, 
ss.  40,  41.  94 — Locus  standi  of  Receiver-Gen- 
eral— o5  d  56  Vict.  c.  J8,  s.  2 — Statute,  con-  ^ 
struction  of.] — The  liquidators  of  an  inj«olyent 
bank  passed  their  final  accounts  and  paid  a 
balance,  remaining  in  their  hands,  into  court. 

It  appeared  that  by  orders  i.ssued  either 
through  error  or  by  inadvertence  the  balance 
so  deposited  had  been  paid  out  to  a  i>erson  who 
was  not  entitled  to  receive  the  money,  and  the 
Receiver-General  for  Canada,  as  trustee  of  the 
residue,  intervened  and  applied  for  an  order 
to  have  the  money  re-paid  in  order  to  be  dis- 
posed of  under  tlie  provisions  of  the  Winding- 
up  Act.  Held,  afiirming  the  decision  of  the 
(Jourt  of  Appeal  for  Ontario,  that  the  Re- 
ceiver-! general  was  entitled  so  to  intervene  al- 
though the  three  years  from  the  date  of  the 
deposit  mentioned  in  the  Winding-up  Act  had 
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not  expired.  Held,  also,  that  even  if  he  was 
not  so  entitled  to  intervene  the  provincial 
courts  had  jurisdiction  to  compel  re-payment 
into  court  of  the  moneys  improf)erly  paid  out. 
Hogahoom  v.  Receiver-General  of  Canada; 
In  re  Central  Bank  of  Canada,  xxviii.,  192. 

66.  Civil  service — Superannuation — R.  8.  C. 
c.  8 — Abolition  of  office — Discretionary  power 
—Jurisdiction.] — Employees  in  the  civH  ser- 
vice of  Canada,  who  may  be  retired  or  removed 
from  office  under  the  provisions  of  s.  11  of 
'*  The  Civil  Service  Superannuation  Act  "  (R. 
S.  C.  c.  18),  have  no  absolute  right  to  any 
superannuation  allowance  under  that  section, 
such  allowance  being  by  the  terms  of  the  Act 
entirely  in  the  discretion  of  the  executive  au- 
thority.    Balderson  v.  The  Queen,  xxviii.,  261. 

67.  Public  works  —  Railways  and  canals — 
R.  S.  C.  c.  cH',  «.  23 — Contracts  binding  on  the 
Crown — Goods  sold  and  delivered  on  verbal 
order  of  Crown  officials — Supplies  in  excess  of 
tender — Errors  and  omissions  in  accounts  ren- 
dered —  Findings  of  fact  —  Interest  —  Arts, 
1067  d  ion  C.  C.  —  oO  ik  51  Vict.  c.  16, 
s.  33.]  —  The  provisions  of  s.  33  of  the  "  Act 
resi)ecting  the  Department  of  Railways  and 
Canals"  (R.  S.  C.  c.  37),  which  require  all 
contracts  affecting  that  department  to  be 
signed  by  the  Minister,  the  Deputy  Min- 
ister or  some  person  specially  authorized,  and 
countersigned  by  the  secretary,  have  reference 
only  to  contracts  in  writing  made  by  that  de- 
partment (Gwynne,  J.,  contra). — Where  goods 
have  been  bought  by  and  delivered  to  officers 
of  the  Crown  for  public  works,  under  orders 
verbally  given  by  them  in  the  performance  of 
their  duties,  payment  for  the  same  may  be 
recovered  from  the  Crown,  there  being  no  sta- 
tute requiring  that  all  contracts  by  the  Crown 
should  be  in  writing.  (Gwynne  and  King, 
J  J.,  contra ) .  7'Ae  Queen  v.  Henderson,  xxviii., 
425. 

68.  Married  woman  —  Separate  property — 
Conveyance — Contracts — C.  S.  A'.  B.  c.  72.] — 
Section  1  of  C.  S.  N.  B.  c.  72,  which  provides 
that  the  property  of  a  married  woman  shall 
vest  in  her  as  her.  separate  property,  free  from 
the  control  of  her  husband  and  not  liable  for 
payment  of  his  debts,  does  not,  except  in  the 
case  specially  provided  for,  enlarge  her  power 
for  disposing  of  such  property  or  allow  her  to 
enter  into  contracts  which  at  common  law 
would  be  void.  Moore  v.  Jackson  (22  Can. 
S.  C.  K.  210)  referred  to.  Lea  v.  Wallace 
(33  N.  B.  Kep.  492.)  reversed.  Wallace  v. 
Lea,  xxviii..  595. 

69.  Patent  of  invention — Canadian  patent — 
Expiration  of  foreign  patent — R.  S.  C.  c.  61, 
s.  S—Tio  d'  oO  Vict.  c.  U.  s.  J.J— The  P^xche- 
quer  Court  of  Canada  (6  Ex,  C.  R.  55).  de- 
clared a  certain  i)atent  to  be  a  good,  valid  and 
subsisting  patent,  and  that  it  had  been  in- 
fringed by  the  defendants,  and  held  that,  the 
expression  "  any  foreign  patent  "  occurring  in 
the  concluding  chiuse  of  s.  8  of  "The  Patent 
Act,"  must  be  limited  to  foreign  patents  in 
existence  when  the  Canadian  patent  was 
granted. — On  appeal,  the  Supreme  Court  of 
Canada  affirmed  the  judgment  of  the  Exche- 
quer Court,  and  dismissed  the  appeal  with 
costs.  Dreschcl  v.  Auer  Incandescent  Light 
Mfg.  Co.,  xxviii..  608. 

Cf.   amendment   to   Patent  Act    passed    in 


70.  Joint  stock  company — Irregular  organ- 
isation— Subscription  for  shares — Withdraufdl 
— Surrender — Forfeiture — Duty  of  directors — 
Powers — Cancellation  of  stock — Ultra  vires — 
"  The  Companies  Act "  —  "  The  Winding-up 
Act  " — Contributories — Pleading.] — ^Af  ter  the 
issue  of  an  order  for  the  winding-up  of  a  joint 
stock  company,  incorporated  under  ^  The 
Companies  Act"  (R.  S.  C.  c.  119),  a  share- 
holder cannot  avoid  his  liability  as  a  contri- 
butory by  setting  up  defects  or  illegalities  in 
the  organization  of  the  company,  as,  under  the 
provisions  of  the  Act,  such  grounds  may  be 
taken  only  upon  direct  proceedings  at  the  in- 
stance of  the  Attorney-General. — ^The  powers 
given  directors  of  a  joint  stock  company  un- 
der "  The  Companies  Act"  (R.  S.  C.  c.  119), 
as  to  forfeiture  of  shares  for  non-payment  of 
calls,  are  intended  to  be  exercised  only  when 
the  circumstances  of  the  shareholders  render 
it  expedient  in  the  interests  of  the  company, 
and  they  cannot  be  employed  for  the  benefit  of 
the  shareholder.  Common  v.  McArthur,  3Cxix.» 
239. 

71.  Railway  —  Running  of  trains  —  Ap- 
proaching crossing  —  Warning  —  Shunting — 
Railway  Act,  18S8,  s.   2.56'.]— Section  256  of 

.the  Railway  Act.  1888,  providing  that  ''the 
bell  with  which  the  engine  is  furnished  shall 
be  rung,  or  the  whistle  sounded,  at  the  dis- 
tance of  at  least  eighty  rods  from  every  place 
at  which  the  railway  crosses  any  highway, 
and  be  kept  ringing  or  be  sounded  at  short 
intervals  until  the  engine  has  crossed  such 
highway  "  applies  to  shunting  and  other  tem- 
porary movements  in  connection  with  the  run- 
ing  of  trains  as  well  as  to  the  general  traffic. 
Canada  Atlantic  Ry.  Co.  v.  Henderson,  xxix., 
632. 

72.  Municipal  corporation  —  Assessment  - — 
Montreal  Harbour  improvements  —  Special 
taxes — Widening  streets — Construction  of  sta- 
tute~57  Vict.  c.  57  (Que.)— 52  Vict.  c.  79, 
s.  139  (Que.)  J  —  Notwithstanding  the  refer- 
ence therein  to  **  existing  rolls,"  the  applica- 
tion of  s.  1  of  the  Act  of  57  Vict.  c.  57  (Que.) 
should  be  restricted  to  the  cost  o^  the  **  widen- 
ing "  only  of  the  streets  therein  named  in  cases 
where  there  were  then  existing  rolls  prepared 
by  the  commission  fixing  the  limits  for  that 
purpose,  and  these  words  could  not  have  the 
effect  of  extending  the  nature  and  character  of 
such  works  so  as  to  include  work  manifestly 
forming  part  of  the  harbour  improvement 
scheme  and  chargeable  against  a  si)ecial  loan 
under  a  by-law  based  on  the  pr'^visions  of  s. 
139  of  the  Montreal  City  charter,  52  Vict.  c. 
79.      White  v.  City  of  Montreal,  xxix.,  677. 

73.  Rivers  and  streams — Floatable  waters — 
Construction  of  statute — **  The  Sawlogs  Driv- 
ing Acf'—R.  S.  O.  {1887)  c.  121— Arbitra- 
tion —  Action  upon  award  —  River  improve- 
ments— Detention  of  logs — Damages.] — AVhen 
logs  being  floated  down  a  stream  are  unrea- 
sonably detained  by  reason  of  others  being 
massed  in. front  of  them,  the  owner  is  enti£led 
to  an  arbitration  under  the  Sawlo^rs  Driving 
Act  to  determine  the  amount  of  his  damages 
for  such  detention  and  is  not  restricted  to  the 
remedy  provided  by  s.  3  of  that  Act,  namely, 
removing  the  obstruction.  Judgment  of  the 
Court  of  Appeal  (26  Out.  App.  R.  19)  re- 
versed. Cockburn  d  Sons  v.  Imperial  Lumber 
Co.,  XXX.,  80. 

74.  Controverted  election — Preliminary  ob- 
jections— Status  of  petitioner — 61  Vici.  c.  H; 
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63  d  64  Vict.  c.  12  {D,)—59  Vict.  c.  9,  s.  272 
(Que.) — Dominion  franchises.l  —  The  princi- 
pal contention  on  preliminary  objections  to  a 
controverted  election  petition  was,  that  the 
petitioner  bad  been  guilty  of  corrupt  practices 
before  and  during  the  election,  and  that,  by  the 
effect  of  the  statutes,  61  Vict.  c.  14  and  63  & 

64  Vict.  c.  12,  the  Dominion  Franchise  Act 
was  repealed,  and  the  provisions  of  the  '*  Que- 
bec Elections  Act "  regulating  the  franchise  in 
the  Province  of  Quebec  substituted  therefor 
so  as,  thereby,  to  deprive  the  petitioner  of  a 
right  to  vote  under  59  Vict.  c.  9,  s.  272,  and 
being  so  deprived  of  a  vote  that  he  had  no 
status  as  petitioner.  In  the  Election  Court, 
evidence  was  taken  on  issues  joined  and  the 
judge,  holding  that  no  corrupt  practice  upon 
the  right  of  the  petitioner  had  been  proved, 
dismissed  the  preliminary  objections.  On  ap- 
I)eal  to  the  Supreme  Court  of  Canada,  Held, 
that  as  corrupt  practices  had  not  been  proved, 
the  question  as  to  the  effect  of  the  statutes 
did  not  arise. — Per  Gwynne,  J.  The  amend- 
ment to  the  Dominion  Franchise  Act  by  61 
Vict.  c.  14  (D.)  and  63  &  64  Vict.  c.  12  (D.) 
has  not  introduced  into  that  Act  the  provisions 
of  s.  272  of  *•  The  Quebec  Elections  Act "  so 
as  to  deprive  a  person  properly  on  the  list  of 
voters  for  a  Dominion  election  of  his  right  to 
vote  at  such  election.  Beauharnois  Election 
Case;  hoy  v.  Foirier,  xxxi.,  447. 

75.  Construction  of  statute  —  Negligence — 
Personal  injuries  —  Drains  and  sewers — Lia- 
bility of  municipality — Officers  and  employees 
of  municipal  corporation — 69  Vict.  o.  55^  s.  26, 
9.-S.  18  {Que.)\ — The  Act  incorporating  the 
Town  of  St.  Louis,  Que.,  gives  power  to  the 
council  to  regulate  the  connection  of  private 
drains  with  sewers,  *'  owners  or  occupants  be- 
ing bound  to  make  and  establish  connections 
at  their  own  cost,  under  the  superintendence 
of  an  oflScer  appointed  by  the  corporation." 
Deld,  affirming  the  judgment  appealed  from, 
that  the  municipality  cannot  be  made  liable 
for  damages  caused  through  the  acts  of  a  per- 
son permitted  by  the  council  to  make  such 
connections,  as  he  is  neither  an  employee  of 
the  corporation  nor  under  its  control.  Dallas 
v.  Town  of  St.  Louis,  zxxii.,  120. 

76.  Construction  of  U  Vict.  c.  102  {N.B.) 
— Municipal  bond  —  Form — Statute  authoriz- 
ing.]— An  Act  of  the  New  Brunswick  Legis- 
lature authorized  the  County  Council  of  Glou- 
cester County  to  appoint  Almshouse  Commis- 
sioners for  the  parish  of  Bathurst,  in  said 
county,  who  might  build  or  rent  premises  for 
an  almshouse  and  workhouse,  the  cost  to  be 
assessed  on  the  parish.  The  municipality 
was  empowered  to  issue  bonds,  to  be  wholly 
chargeable  on  said  parish,  under  its  cor- 
porate seal  and  signed  by  the  warden  and 
secretary-treasurer,  the  proceeds  to  be  used 
by  the  commissioners  for  the  purposes  of 
the  Act.  G.  i)urchased  from  the  secre- 
tary-treasurer of  the  county  a  bond  so 
signed  and  sealed  and  headed  as  follows : 
**  Almshouse  Bonds,  Parish  of  Bathurst."  It 
went  on  to  state  that  **  This  certifies  that  the 
Parish  of  Bathurst,  in  the  County  of  Glouces- 
ter, Province  of  New  Brunswick,  is  indebted 
to  George  S.  Grimmer,"  .  .  .  pursuant  to 
an  Act  of  Assembly  (the  above  mentioned 
Act),  &c.  In  an  action  by  G.  on  said  bond, 
Held,  reversing  the  judgment  of  the  Supreme 
Court  of  New  Brunswick  (35  N.  B.  Rep.  255). 
that  notwithstanding  the  above  declaration 
that  the  parish  was  the  debtor,  the  County 
of  Gloucester  was  liable  to  pay   the  amount 


due  on  the  bond.     Orimmer    v.    County    of 
Gloucester^  zxzii.,  305. 

77.  Construction  of  58  Vict.  o.  25  (N.B.)  — 
Act  securing  benefits  of  life  insurance  to  wives 
and  children  —  Accident  insurance.]  —  Per 
Sedgewick,  J.  The  New  Brunswick  Act  (58 
Vict.  c.  25),  for  securing  to  wives  and  children 
the  benefit  of  life  insurance  applies  to  accident 
insurance  as  well  as  to  straight  life  insurance. 
Cornwall  v.  Halifax  Banking  Co.,  xxxii.,  442. 

78.  Construction  of  60  &  61  Vict.  o.  34 
{D.) — Quashing  by-law — Appeal  de  platio — 
Appeals  in  Ontario  cases.] — The  appeals  to 
the  Supreme  Court  from  judgments  of  the 
Court  of  Appeal  for  Ontario  are  exclusively 
governed  by  the  provisions  of  60  &  61  Vict.  c. 
34  (D.),  and  no  appeal  lies  as  of  right  unless 
given  by  that  Act.  Town  of  Aurora  v.  Village 
of  Markham,  xxxii.,  457. 

[See  3  Ont.  L.  R,  609.] 

79.  Construction  of  60  d  61  Vict.  c.  34 
(D.) — Appeals  from  Ontario  Courts — Appeal 
in  criminal  case.] — The  Act  of  the  Dominion 
Parliament  respecting  appeals  from  the  Court 
of  Appeal  for  Ontario  to  the  Supreme  Court 
(60  &  61  Vict.  c.  34),  applies  only  to  civil 
cases.  Criminal  appeals  are  regulated  by  the 
provisions  of  the  Criminal  Code.  Rice  v.  The 
King,  xxxii.,  480. 

80.  Company  law  —  **  The  Companies  Act, 
16U0  "  {B.C.)  and  amendment — Construction 
of  statute — Memorandum  of  association— Con- 
ditions imposed  by  statute  —  Public  policy — 
Preference  stock  —  Election  of  directors.] — In 
the  memorandum  of  association  of  a  joint 
stock  company  formed  under  the  provisions  of 
the  British  Columbia  "  Companies  Act,  1890," 
and  its  amendment  in  1891,  there  was  a  clause 
purporting  to  give  to  the  holders  of  a  certain 
block  of  shares,  being  a  minority  of  the  capital 
stock  issued,  the  right  at  each  election  ot  the 
board  of  directors  to  elect  three  of  the  five  di- 
rectors or  trustees  for  the  management  of  the 
business  of  the  company,  notwithstanding  any- 
thing contained  in  the  Act.  Held,  that  th« 
shares  to  which  such  privilege  was  sought  to 
be  attached  could  not  be  considered  preference 
shares  within  the  meaning  of  the  statute,  and 
that  such  agreement  was  ultra  vires  of  the 
powers  conferred  by  the  statute  and  null  and 
void,  being  repugnant  to  the  conditions  as  to 
elections  of  trustees  and  director**  imposed  by 
the  Act  as  matters  of  public  policy.  Judg- 
ment appealed  from  (9  B.  C.  Kep.  275)  re- 
versed. Colonist  Printing  and  Publishing  Co, 
et  al.  V.  Dunsmuir  et  al.,  xxxii.,  679. 

81.  Canada  Evidence  Act,  1893 — Construc- 
tion and  interpretation — Competency  of  hus- 
band and  wife  as  witnesses  —  **  Communica- 
tions " — Privilege — Reference  to  Hansard  de- 
bates.]— Under  the  provisions  of  *'  The  Canada 
Evidence  Act,  1893,"  the  husband  or  wife  of 
a  person  charged  with  an  indictable  offence  is 
not  only  a  competent  witness  for  or  aga^inst 
the  person  accused,  but  may  also  be  compelled 
to  testify.  Mills,  J.,  dissenting. — Evidence  by 
the  wife  of  the  person  accused  of  acts  per- 
formed by  her  under  directions  of  his  counsel, 
sent  to  her  by  the  accused  to  give  the  direc- 
tions, is  not  a  communication  from  the  hus- 
band to  his  wife  in  respect  of  which  the  Can- 
ada Evidence  Act  forbids  her  to  testify.  Mills, 
J.,  dissenting. — Per  Girouard,  J.  (dissenting). 
The  communications  between  husband  and 
wife,  contemplated   by   the  Canada  Evidence 
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Act,  1893,  may  be  de  verbo,  de  facto  or  de 
corpore.  Sexual  intercourse  is  such  a  com- 
munication and  in  the  case  under  appeal 
neither  the  evidence  by  the  accused  that  blood- 
stains upon  his  clothing  were  caused  by  having 
such  intercourse  at  a  time  when  his  wife  was 
unwell,  nor  the  testimony  of  his  wife  in  con- 
tradiction of  such  statement  as  to  her  condi- 
tion, ought  to  have  been  received. — Per  Mills, 
J.  (dissenting).  Under  the  provisions  of  the 
Canada  Evidence  Act,  1893,  and  its  amend- 
ments, the  husband  or  wife  of  oia  accused  per 
son  is  competent  as  a  witness  only  on  behalf 
of  the  accused  and  may  not  give  testimony  on 
the  part  of  the  Crown. — i'er  Taschereau,  C.J. 
The  reports  of  debates  in  the  House  of  Com- 
mons are  not  appropriate  sources  of  informa- 
tion to  assist  in  the  interpretation  of  language 
used  in  the  statute.  Uosaclin  v.  The  King, 
xxxiii.,  255. 

82.  36  Vict.  0.  XI,  «.  22— Supreme  Court  of 
Canada — Construction  of  statute — New  trial.] 
— Under  s.  22  of  the  Supreme  and  Exchequer 
Courts  Act,  no  appeal  lies  from  the  judgment 
of  a  court  granting  a  new  trial,  on  the  ground 
that  the  verdict  was  against  the  weighx  of 
evidence,  that  being  a  matter  of  discretion. 
Boak  V.  Merchants'  Marine  Ins.  Co.,  i..  110. 

[See  R.  S.  C.  c.  135,  s.  24  (d),  as  amended 
by  54  &  55  Vict.  c.  25,  s.  2,  enacted  since 
date  of  above  decision.] 

83.  Implied  extinction  of  right  of  way  — 
Cobourg  Harbour  works — iO  Geo.  IV.  c.  11.] 
— Held,  that  a  public  right  of  way  from  the 
end  of  a  street  to  the  waters  of  Lake  Ontario 
had  been  extinguished  by  statute  by  necessary 
implication.  Corporation  of  Yarmouth  v.  Sim- 
monds  (L.  R.  10  Ch.  D.  518)  followed.  Standi 
ley  V.  Ferry,  iii.,  356. 

See  Title  to  Land,  32. 

84.  Construction  of  45  Vict.  c.  23  (D.)— 
Winding-up  Act — Foreign  corporation — Con- 
flict of  laws— 28  d  29  Vict.  c.  6S  {Imp.)]— 
The  Act  45  Vict.  c.  23  (D.)  does  not  apply  to- 
foreign  corporations  doing  Dusiness  in  Canada. 
Merchants  Bank  of  Halifax  v.  Gillespie,  x., 
312. 

iSiee  Company  Law.  18. 

85.  Construction  of  Dominion  Telegraph  Co. 
Incorporation  Act  —  34  Vict.  c.  62  (D.)  — 
towers — Cutting  trees. 

See  Trespass,  2. 

86.  Nova  Scotia  Railway  Act — Tax  on  rail- 
way— Exemption  —  Mining  company  —  Con- 
struction of  railway  by — K.  S.  A.  *55'.  (5  ser.) 
0.  53. 

See  Railways,  135. 

87.  54  *£•  55  Vict.  c.  25,  s.  3 — Application  of 
— Appeal  to  Supreme  Court — Amount  in  con- 
troversy. 

See  Appeal.  52,  53. 

88.  Railway  belt  in  British  Columbia — Sta- 
tutory conveyance  to  Dominion — Pre-emption 
prior  to  —  Federal  and  provincial  rights  — 
Lands  Act  of  ISIJ  and  1819  iB.C.)—47  Vict. 
c.  6  (D.) 

See  Constitutional  Law,  72. 

89.  Manitoba  Constitutional  Act  —  Matters 
relating  to  education  —  Powers  of  provincial 
legislatures — Repeal — Right  of  appeal  to  Oov- 


1  ernor-Oeneral-in-CounoU — 33  Vict.  c.  5.  «.  22, 
I  ».-a.  2  {D,)—B.  N.  A.  Act,  s.  93,  s.-s.  3. 
I  See  Constitutional  Law,  2. 

I  90.  Construction  of — Foreshore  —  Property 
in — Right  of  C.  F.  H.  Co.  to  use — Jus  publi- 
cum— Access  to  harbour. 

See  FOBESHOBE. 

I  91.  R.  S.  N.  S.  (5  ser.)  c,  84— Registry— 
!  Indorsement  on  lease  —  Lease  for  lives — Pro- 
\   tection. 

See  Lease,  31. 

I  92,  Customs  duties  —  50  d  51  Vict.  c.  39^ 
items  88  and  173  —  Exemption  from  duty — 

I  mteei  rails  jor  use  on  railways — Application 
10  street  railways. 

I  See  Customs  Duties,  3. 

I  93.  ••  BUls  of  Exchange  Act,  1890  ''— -  The 
Bank  Act,"  R.  S,  C.  c.  120  —  Constitutional 

I  law — Obligations  binding  on  provincial  legis- 
latures— Government  expenditures  —  Segoti- 

I  able  instrument — "  Letter  of  credit  " — Fowers^ 
of  executive  councillors, 

I  See  Constitutional  Law,  26. 

I 

I  94.  Ex  post  facto  —  Legislation  —  Special 
I  tax, 

I  See  Municipal  Corporation.  124. 

95.  Landlord  and  tenant— R.  S.  O.  {1887) 
c.  143,  s.  28 — Distress — Goods  of  person  hold- 
ing "  under  "  tenant. 

See  Landlord  and  Tenant,  9. 

96.  Repair  of  streets — Pavements — Assess- 
ment of  owners — Double  taxation — 24  Vict.  c. 
39  {N.S.)—o3  Vict.  c.  60,  s.  U  {if.S,) 

See  Municipal  Corporation,  125. 

97.  Convention  of  1818  —  Fisheries — Three 
mile  limit — Foreign  fishing  vessels — *' Fishing'* 
—59  Geo.  III.,  c.  3ii  {Imp.)—R.  S.  C.  ce.  ^4 
&  95. 

See  Fisheries,  4. 

98.  Lease  of  mining  areas  —  Rental  agree- 
ment— Payment  of  rent — Forfeitures. 

See  No.  146,  infra. 

99.  Appeal — Jurisdiction — 54  d  55  Vict.  c. 
25,  s.  2 — Expropriation — Death  of  arbitrator 
—51  Vict.  c.  29,  ss.  156,  157— Lapse  of  time 
for  making  award — Art.  12  C.  C, 

See  Railways,  30. 

100.  Appeal — Jurisdiction — Future  rights — 
Alimentary  allowance — R.  8.  C  c.  133,  s,  29, 
s.-s.  2;  54  d  55  Vict.  c.  25,  s.  3;  56  Vict,  c,  29, 
s.  2. 

See  Appeal,  82. 

101.  60  d  61  Vict.  c.  34.  8. 1  (D.)- Appeals 
I  from  Ontario  to  Supreme  Court  of  Canada — 
I  Matters  in  controversy  —  Interest  of  second 

mortgagee — iiurplus  on  mortgage  sale. 
See  Appeal.  84. 

102.  Foreign  statutory  conditions — Force  in 
the  Province  of  Quebec— R.  S.  O.  (1897)  c. 
203,  s.  168. 

See  Insurance,  Fire,  33. 
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103.  Repeal  of  statute  —  Re-enactment — 20 
d  21  Vict.  0.  54,  8.  12  (Imp.) — Application  of 
act9 — Criminal  prosecution — Embezzlement  of 
trust  funds  —  Suspension  of  civU  remedy  — 
stifling  prosecution — Partnership. 

See  No.  7,  ante. 

104.  R.  S.  C.  c.  135.  ss.  2i  (;),  28  and  29— 
-^4  d  55  Vict.  c.  25,  s.  S  iD.)— Appeals— 
Right  of  appeal  to  Privy  CounoU — Court  of 
Review — Construction  of  statute — Final  judg- 
ment. 

See  Appeal.  197. 

105.  Municipal  assessment  —  59  Vict.  o.  61 
{Ii.B.)— Domicile. 

See  Domicile.  2. 

106.  Registration  of  taa  deed — Certificate  of 
title— Priority— R.  8.  B.  C.  c.  111. 

See   Registby  Laws.   29. 

107.  54  d  55  Vict.  c.  6,  s.  6  (D.)—64  Viot. 
c.  2,  s.  6  {Ont.)—54  Vict.  o.  -*,  s.  6  {Que.)  — 
Awards  on  arbitration  respecting  accounts  of 
Province  of  Canada. 

See  Appeal,  14. 

108.  Appeals  to  Supreme  Court  of  Canada 
in  Ontario  cases— €0  d  61   Vict.  o.  S4f  9. 1  (a) 

See  Appeal.  85. 

109.  Workmen*s  Compensation  Act "  —  R. 
8.  O.  {1897)  c.  160— Electric  car— Person  in 
charge  or  control— Negligence  of  motorman — 
Injury  to  conductor. 

See  Tbahway,  2. 

110.  Construction  of  statute  —  Sale  and 
management  of  Crown  lands — Grant  made  in 
error— Cancellation — Adverse  claim — 32  Vict. 
0.  11,  s.  26  {Que.)—R.  S.  Q.  1299. 

See  Cbown.  94. 

111.  Construction  of  statute  —  Amending 
Act — Retrospective  legislation — Sale  of  lands 
— -Judgments  and  orders. 

See  No.  51,  ante. 

112.  Effect  of  statute  —  Wagering  policy — 
Endowment — Return  of  premiums  paid. 

See  II7SUBA17CE.  Life.  22. 

113.  Constitutional  law — Construction  of  B. 
y.  A.  Acts — Representation  of  provinces  in 
House  of  Commons — Aggregate  population  of 
Canada. 

See  No.  123,  infra^ 


11.  Construction  and  Interpretation. 

(a)  Formal  Parts. 

114.  Reference  to  title — Intention  of  Legis- 
lature—  50  Vict.  c.  23  {N.S.)  —  Application 
of.]— In  construing  an  Act  of  Parliament  the 
title  may  be  referred  to  in  order  to  ascertain 
the  intention  of  the  legislature. — The  Act  of 
the  Nova  Scotia  Legislature.  50  Vict.  c.  23, 
vesting  the  title  to  highways  and  the  lands 
over  which  the  same  pass  in  the  Grown  for  a 

Sublic  highway,  does  not  apply  to  the  City  of 
lalifax.     0*Connor  v.  Nova  Scotia  Telephone 
Co.,  xxii..  276. 


115.  R.  S.  N.  S.  {5  ser.)  c.  92,  s.  4— Chattel 
mortgage — Affidavit — Compliance  with  statu- 
tory form. 

See  Chattel  Mortgage,  5. 

110.  R.  8.  N.  8.  (5  ser.)  c.  ^2  —  Bills  of 
sale — Statutory  form — Compliance  with. 
See  Chattel  Mortgage,  6. 

117.  Fire  insurance — Variation  from  statu- 
tory conditions — Ontario  Insurance  Act. 

See  Insurance,  Fire,  36. 

118.  Construction  of  statute — Railway  char- 
ter— l^erminus  **  at  or  near  '*  a  point  named. 

See  Railway.  152. 


(ft)  Imperative  or  Directory  Provisions. 

119.  Permissive  words — "  May  " — By-law — 
Resolution — Manitoba  Municipal  Act,  I884,  «- 
111.1— In  s.  Ill  of  the  Manitoba  Municipal 
Act,  1884,  which  provides  that  municipal  cor- 
porations may  pass  by-laws  in  relation  to  mat- 
ters therein  enumerated,  the  word  "  may  "  is 
permissive  only  and  does  not  prohibit  corpora- 
tions from  exercising  their  jurisdiction  other- 
wise than  by  by-law.  Ritchie,  C.J.,  and 
Strong.  J.,  dissenting.  Bernardin  v.  North 
Dufferin,  xix.,  581. 

120.  Directory  or  imperative  requirement — 
Municipal  corporation — Collection  of  tames — 
Delivery  of  roll  to  collector  —  55  Vict.  0.  4S 
(O.)] — By  s.  119  of  the  Ontario  Assessment 
Act  (55  Vict.  c.  48),  provision  lis  made  for  the 
preparation  every  year  by  the  clerk  of  each 
municipality  of  a  "  collector's  roll "  containing 
a  statement  of  all  assessments  to  be  made  for 
municipal  purposes  in  the  year,  and  s.  120 
provides  for  a  similar  roll  with  respect  to 
taxes  payable  to  the  treasurer  of  the  province. 
At  the  end  of  s.  120  is  the  following :  "  The 
clerk  shall  deliver  the  roll,  certified  under  his 
hand,  to  the  collector  on  or  before  the  first  of 
October."  .  .  .  Held,  affirming  the  decision 
of  the  Court  of  Appeal,  that  the  provision  as 
to  delivery  of  the  roll  to  the  collector  was  im- 
perative and  its  non-delivery  was  a  sufficient 
answer  to  the  suit  against  the  collector  for 
failure  to  collect  the  taxes.  Held,  also,  that 
such  delivery  was  necessary  in  the  case  of  the 
roll   for   municipal  taxes  provided  for  in  the 

j  previous  section  as  well  as  to  that  for  pro- 
vincial taxes.  Toton  of  Trenton  v.  Dyer^ 
xxiv..  474. 

121.  Assessment  and  taxes — Ontario  Assess- 
ment Act—R.  8.  O.  {1887)  c.  196— Arrears  of 

I  taxes — Distress."] — The  provisions  of  s.  135  of 

the  Ontario  Assessment  Act  (R.  S.  O.  [18871 

c.  193),  in  respect  to  taxes  on  the  roll  being 

uncoUectable,  providing  for  what  the  account 

of  the  collector  in  regard  to  the  same  shall 

shew  on  delivery  of  the  roll  to  the  treasurer, 

■  and  requiring  the  collector  to  furnish  the  clerk 

I  of  the  municipalitv  with  a  copy  of  the  account, 

'  are  imperative.     Judgment  appealed  from  (26 

Ont.  App.  R.  459)    affirming   (30  O.  R.  16) 

affirmed.       City  of  Toronto  v.  Caston,  xxx», 

390. 

122.  Taxation  —  Customs  duties — Foreign 
buUt  ship.] — ^A  taxing  Act  is  not  to  be  con- 
strued differently  from  any  other  statute.  The 
King  v.  Algoma  Central  Ry.  Co.,  xxxil.,  277. 

[Affirmed  by  Privy  Council,  July,  1903]. 
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123.  Constitutional  lato — Constmction  of  B, 
N.  A.  Acts — Representation  of  provinces,  do,,, 
in  House  of  Commons — Aggregate  population 
of  Canada.] — In  determining  the  number  of 
representatives  to  which  Ontario,  Nova  Scotia 
and  New  Brtmswick  are  respectively  entitled 
after  each  decennial  census,  the  words  "  aggre- 
gate population  of  Canada  "  in  s.-s.  4  of  s.  51 
of  the  B.  N.  A.  Act,  1867,  mean  the  whole 
population  of  Canada  including  that  of  pro- 
vinces which  have  been  admitted  subsequently 
to  the  passing  of  that  Act.  The  special  terms 
on  which  the  Province  of  Prince  Edward  Is- 
land was  admitted  into  the  Dominion  do  not 
except  that  province  from  the  general  opera- 
tion of  the  clauses  of  the  B.  N.  A.  Act,  1867, 
as  to  representation  in  the  House  of  Commons 
as  above  stated.  In  re  representation  of  the 
Provinces  of  Canada  in  the  House  of  Commons 
of  Canada,  xzxiii..  475 ;  In  re  Representation 
of  Prince  Edward  Island  in  the  House  of 
Commons,  xxxiii..  594. 

[Leave  to  appeal  to  Privy  Council  by  Pro- 
vince of  P.  E.  Island  granted,  November, 
1903.] 

124.  Appeal  —  Pronouncing  or  entry  of 
judgment — ISecurity — Extension  of  time — Va- 
cation—R.  S.  C,  c.  135,  ss.  40,  42,  46. 

See  Appeal.  430,  431. 

125.  Snoto  and  ice  on  sidewalks — By-law — 
55  Vict.  c.  ^2,  s.  531  iOnt.)—57  Vict.  o.  50, 
S.13  (Ont,) 

See  Negogexce,  191. 

126.  Election  petition  —  Preliminary  ohjec^^ 
tions — Filing  petition — 54  d  55  Vict.  c.  20,  s.  5 
(D.) — R.  8.  C.  0.  1,  s.  7,  s.-s.  27 — Interpreta- 
tion of  words  and  terms — Legal  holiday. 

See  Election  Law,  103. 

127.  B.  C.  Mineral  Act — Dealing  in  mineral 
claims — Free  miner'' s  certificate  —  Partnership 
— Prohibition  under  statute. 

See  No.  40,  ante. 

128.  Liquor  laws — Municipal  corporation — 
Discretion  of  members  —  Refusal  to  confirm 
liquor  license  certificate — Liability  of  corpor- 
ation—R.  S.  g..  art.  ti39. 

See  Liquor  Laws.  18. 

129.  Controverted  election — Parliamentary 
elections — Status  of  petitioner — 61  Vict.  c.  14 
—63  tfc  64  Vict.  c.  12  iD.)—69  Vict.  c.  9  s.  272 
{Que.) — Dominion  franchise  —  Incorporation 
by  reference. 

See  No.  74,  ante. 

130.  Construction  of  statute  —  Municipal 
Act,  1883,  s.  510  (Ont.)— Municipal  Amend- 
ment Act,  i666",  s.  22   {Ont.) 

See  Drai>'age,  9. 

131.  Construction  of  B.  C.  ^'Mineral  Acf* — 
Location  of  mining  claim — Approximate  hear-- 
ing — Mis-statement — Minerals  in  place. 

See  Mines  and  Minerals,  10. 

132.  Donatio  mortis  causd  —  R.  S.  N.  S. 
[1900]  c.  163,  s.  33 — Corroborative  evidence. 

See  Gift,  2. 

133.  Perjury  —  Judicial  proceeding  —  De 
facto  tribunal — Misleading  justice  —  Jurisdic- 
tion —  R.  S.  Q.  arts.  5561,  3561 — Criminal 
Code.  s.  145. 

See  Criminal  Law.  24. 


(0)  Other  Cases. 

134.  Prince  Edward  Island  "Land  Purcha^ 
Act  of  1875:'  s.  45—38  Vict.  c.  11,  «#.  11,  17 
—Court  of  last  resort  in  P.  E.  Island.] — ^The 
court  of  last  resort  in  Prince  Edward  Island 
is  the  Supreme  Court  of  Judicature  in  that 
province.    Kelly  v.  Sullivan,  i.,  1. 

135.  Construction  of  statute — Title  to  land — 
Tenant  for  life — Conveyance  to  railway  com- 
pany — Railway  Acts — C.  S.  C.  c.  66.  s.  11,  «.-«. 
1—24  Vict.  c.  17,  s.  1.]— By  C.  S.  C.  c  66. 
s.  11  (Kailway  Act ),  all  corporations  and  per- 
sons whatever,  tenants  in  tail  or  for  life, 
grcves  de  substitution,  guardians,  &c.,  not  only 
for  and  on  behalf  of  themselves,  their  heirs 
and  successors,  but  also  for  and  on  behalf  of 
those  whom  they  represent  .  .  .  seized, 
possessed  of  or  interested  in  any  lands,  may 
contract  for,  sell  and  convey  unto  the  com- 
pany (railway  company)  all  or  any  part 
thereof;  and  any  contract,  &c.,  so  made  shall 
be  valid  and  effectual  in  law.  Held,  affirm- 
ing the  decision  of  the  Court  of  Appeal  (19 
Ont.  App.  li.  265),  that  a  tenant  for  life  is 
authorized  by  this  Act  to  convey  to  a  railway 
company  in  fee,  but  the  company  must  pay 
to  the  remainderman  or  into  court,  the  pro- 
portion of  the  purchase  money  representing 
the  remainderman's  interest.  Midland  Ry.  Co. 
V.  Young,  xxii.,  190. 


136.  Ontario  Municipal  Act  —  Bridges  — 
ream—R.  8.  O.  (1887)  c.  184.  w- 
By  the  Ontario  Mutual  Act,  R.  ^ 


Width  of  stream— R.  8.  O.  {1887)  c.  184.  w 
532,  534.]— By  the  Ontario  Mutual  Act,  R.  S 
O.   [1887]  c.  184,  s.  532,  the  council  of  any 


county  has  *'  exclusive  jurisdiction  over  all 
bridges  crossing  streams  or  rivers  over  one 
hundred  feet  in  width  within  the  limits  of 
any  incorporated  village  in  the  county,  and 
connecting  any  main  highway  leading  through 
the  county,"  and  by  s.  534  the  county  council 
is  obliged  to  erect  and  maintain  bridges  on 
rivers  and  streams  of  said  width.  On  rivers 
and  streams  one  hundred  feet  or  less  in  width 
the  bridges  are  under'  the  jurisdiction  of  the 
respective  villages  through  which  they  flow. 
Held,  reversing  the  decision  of  the  Court  of 
Appeal  (20  Ont.  App.  R.  1).  that  the  width 
of  a  river  at  the  level  attained  after  heavy 
rains  and  freshets  each  year  should  be  taken 
into  consideration  in  determining  the  liability 
under  the  Act;  the  width  at  ordinary  high- 
water  mark  is  not  the  test  of  such  liability. 
Village  of  New  Hamburg  v.  County  of  Water- 
loo, xxii.,  296. 

137.  Ontario  Assessment  Act  —  Unauthor" 
ized  assessment  —  Validation  —  R.  8.  O. 
{1887)  c.  193.  s.  65.]— Section  65  of  the  On- 
tario Assessment  Act  (R.  S.  O.  [1887]  c.  193  > 
does  not  enable  the  Court  of  Revision  to  make 
valid  an  assessment  which  the  statute  does 
not  authorize.  Judgment  appealed  from  (19 
Ont.  App.  R.  675)  affirmed.  City  of  London 
v.  Watt,  xxii.,  300. 

138.  Construction  of  statute  —  Quebec 
license  laws  —  55  d  56  Vict.  c.  11,  s.  26 — 
City  of  Sherbrooke  —  Charter  —  55  d  56 
Vict.  c.  51,  s.  55  —  Powers  of  taxation.] — 
By  virtue  of  the  first  clause  of  a  by-law 
passed  under  55  &  56  Vict.  c.  51,  an 
Act  consolidating  the  charter  of  the  City  of 
Sherbrooke,  the  appellant  was  taxed  five  cents 
on  the  dollar  on  the  annual  value  of  the 
premises  in  which  he  carried  on  his  occupa- 
tion as  dealer  in  spirituous  liquors,  and  in 
addition    thereto    under   clause   three   of    the 
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same  by-law,  was  taxed  a  special  tax  of  two 
hundred  dollars  also  for  the  same  occupation. 
Section  55  of  the  Act  55  &  56  Vict.  c.  51. 
enumerates  in  sub-sections  from  a  to  /  the 
kinds  of  taxes  authorized  to  be  imposed,  sub- 
section (b)  authorizing  the  imposition  of  a 
business  tax  on  all  trades,  occupations,  &c., 
based  on  the  annual  value  of  the  premises, 
and  sub-section  (g)  providing  for  a  tax  on 
persons,  among  others,  of  the  occupation  of  the 
petitioner.  At  the  end  of  sub-section  {g)  is 
the  following:  ** the  whole,  however,  subject 
to  the  provisions  of  the  Quebec  License  Act." 
The  Quebec  License  Act  (art.  927  R.  S.  Q.) 
limits  the  powers  of  taxation  of  any  muni- 
cipal council  of  a  city  to  $2UU  upon  holders  of 
licenses.  Held,  affirming  the  judgment  of  the 
court  below,  that  the  power  granted  by  55  & 
56  Vict.  c.  51,  to  impose  the  several  taxes 
was  independent  and  cumulative,  and  as  the 
special  tax  did  not  exceed  the  sum  of  $200, 
the  by  law  was  intra  vires,  the  proviso  at  the 
end  of  sub-section  (g)  not  applying  to  the 
whole  section.  Taschereau  and  Gwynne,  JJ., 
dissenting.  Webster  v.  City  of  Sherbrooke, 
xxiv.,  2««. 

139.  Railway  company  —  Agreement  toith 
foreign  company  —  Lease  of  road  for  term  of 
years  —  Transfer  of  corporate  rights."] — The 
Canada  Southern  Railway  Company,  by  its 
charter  and  amendmetits  thereto,  has  author- 
ity to  enter  into  an  agreement  with  any  other 
railway  company  with  respect  to  the  traffic 
arrangements  or  the  use  and  working  of  the 
railway  or  any  part  thereof,  and  by  the  Do- 
minion Railway  Act  of  1879,  it  is  authorized 
to  enter  into  traffic  arrangements  and  agree- 
ments for  the  management  and  working  of  its 
railway  with  any  other  railway  company,  in 
Canada  or  elsewhere,  for  a  period  of  twenty- 
one  years.  Held,  reversing  the  decision  of  the 
Court  of  Appeal  (21  Ont.  App.  R.  297,  sub 
nam,  We<Ul€ans  v.  The  Canada  Southern 
Ky.  Co.),  that  authority  to  enter  into 
an  agreement  for  the  "  use  and  working "  or 
*'  management  and  working  "  of  its  road  con- 
ferred upon  the  company  a  larger  right  than 
that  of  making  a  forwarding  agreement  or 
of  conferring  running  powers;  that  the  com- 
pany could  lawfully  lease  a  portion  of  its  road 
to  a  foreign  company  and  transfer  to  the  lat- 
ter all  its  rights  and  privileges  in  respect  to 
such  portion,  and  the  foreign  company  in  such 
case  would  be  protected  from  liability  for  in- 
jury to  property  occurring  without  negligence 
111  Its  use  of  the  road  so  leased,  to  the  same 
extent  as  the  Canada  Southern  Railway  Com- 
pany is  itself  protected.  Michigan  Central  Ry. 
Co.  V.  Wealleans,  xxiv.,  309. 

140.  Practice  —  Equity  suit  —  Construc- 
tion of  statute  as  to  new  trial — Persona  de- 
ifignata — 63  Vict,  c.  A,  s.  So  {N.  B.)  \ — 53 
Vict.  c.  4,  s.  85  (N.  B.),  relating  to  proceed- 
ings in  equity,  provides  that  in  an  equity  suit 
"  either  party  may  apply  for  a  new  trial  to 
the  judge  before  whom  the  trial  was  held." 
Held,  reversing  the  decision  of  the  Supreme 
Court  of  New  Brunswick,  Taschereau,  J.,  dis- 
senting, that  such  application  need  not  he 
made  before  the  individual  before  whom  the 
trial  was  had,  but  could  be  made  to  a  judge 
exercising  the  same  jurisdiction.  Therefore, 
where  the  judge  in  equity  who  had  heard  the 
case  resigned  his  office  an  application  for  a 
new  trial  could  be  made  to  his  successor. 
Footner  v.  Figes  (2  Sim.  319)  followed. 
Bradshaw  v.  baptist  Foreign  Mission  Board, 
xxiv.,  351. 


ii\h^?^^l^j!'  ^J^^^^  America  Act,  m.  112, 
m.  llo,  116,  118—36  Vict.  c^SO  (D.)—A7 
Vtot  0.  4  {D.)— Provincial  subsidies  —  Half- 
yearly  payments  —  Deduction  of  interest.^-- 
By  s.  Ill  of  the  British  North  America  Act. 
Canada  is  made  liable  for  the  debt  of  each 
province  existing  at  the  union.  By  s.  112  On- 
tario and  Quebec  are  jointly  liable  to  Canada 
for  any  excess  of  the  debt  of  the  Province  of 

-rw?S^5  *^  ^^®  .*^°^®  ^f  *^e  ^nion  over  $62,- 
.000,000,  and  chargeable  with  5  per  cent,  in- 
terest thereon.  Sections  114  and  115  make  a 
like  provision  for  the  debte  of  Nova  Scotia 
and  >iew  Brunswick  exceeding  eight  and  seven 
naillions  respectively,  and  by  s.  116  if  the  debts 
Of  those  provinces  should  be  less  than  said 
amounts  they  are  entitled  to  receive,  by  half- 
yearly  payments  in  advance,  interest  at  the 
rate  of  5  per  cent,  on  the  difference.  Section 
118,  after  providing  for  annual  payments  of 
tixed  sums  to  the  several  provinces  for  sup- 
port of  their  governments,  and  an  additional 
sum  per  head  of  the  population,  enacts  that 
such  grants  shall  be  in  settlement  of  all  fu- 
ture demands  on  Canada  and  shall  be  paid 
half-yearly  in  advance  to  each  province,  but 
the  trovernment  of  Canada  shall  deduct  from 
such  grants,  as  against  any  province,  all  sums 
chargeable  as  interest  on  the  public  debt  of 
that  province  in  excess  of  the  several  amounts 
stipulated  in  this  Act."  The  debt  of  the  Pro- 
vince of  Canada  at  the  union  exceeded  the 
sum  mentioned  in  s.  112,  and  on  appeal  from 
the  award  of  arbitrators  appointed  to  adjust 
the  accounts  between  the  Dominion  and  the 
Provinces  of  Ontario  and  Quebec  .—Held,  af- 
firming said  award,  that  the  subsidy  of  the- 
provinces  under  s,  118  was  payable  from  the 
1ft  of  July,  1867,  but  interest  on  the  excesa 
of  debt  should  not  be  deducted  until  1st  Janu- 
ary, 18(i8;  that  unless  expressly  provided  in- 
terest is  never  to  be  paid  before  it  accruea 
due ;  and  that  there  is  no  express  provision  in 
the  British  North  America  Act  that  interest 
shall  be  deducted  in  advance  on  the  excess  of 
debt  under  s.  118.— By  36  Vict.  c.  80  (D.), 
passed  in  1873,  it  was  declared  that  the  debt 
of  the  Province  of  Canada  at  the  union  was 
then  ascertained  to  be  $73,006,088.84,  and  that 
the  subsidies  should  thereafter  be  paid  accord- 
ing to  such  amount  By  47  Vict.  c.  4,  in 
1884,  it  was  provided  that  the  accounts  be- 
tween the  Dominion  and  the  provinces  should 
be  calculated  as  if  the  last  mentioned  Acts  had 
directed  that  such  increase  should  be  allowed 
from  the  coming  into  force  of  the  British 
North  America  Act,  and  it  also  provided  that 
the  total  amount  of  the  half-yearly  payments 
which  would  have  been  made  on  account  of 
such  increase  from  July  Jst,  1867,  to  Janu- 
ary 1st,  1873,  with  interest  at  5  per  cent, 
from  the  day  on  which  it  would  have  been  so 
paid  to  July  1st,  1884,  should  be  deemed 
capital  owing  to  the  respective  provinces  bear- 
ing interest  at  5  per  cent  and  payable  after 
July  1st,  1884,  as  part  of  their  yearly  sub- 
sidies. Held,  affirming  the  said  awards 
Gwynne,  J.,  dissenting,  that  the  last  mentioned 
Acts  did  not  authorize  the  Dominion  to  deduct 
interest  in  advance  from  the  subsidies  payable 
to  the  provinces  half-j'early.  but  leaves  such 
deduction  as  it  was  under  the  British  North 
America  Act.  Dominion  of  Canada  v.  Pro- 
vinces of  Ontario  and  Quebec,  xxiv.,  498. 

142.  Construction  of  statute — Railway  Act, 
1888,  S.2J/6  (S) — Railway  company — Carriage 
of  goods  —  Special  contract  —  Negligence  — 
Limitation  of  liability  for.] — Bv  s.  246  (3) 
of  the  Railway  Act,  1888  (51  Vict  c.  29  [D.] ), 
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''*  every  person  aggrieved  by  any  neglect  or 
refusal  in  the  premises  shall  have  an  action 
therefor  against  the  company,  from  which  ac- 
tion the  company  shall  not  be  relieved  by  any 
notice,  condition  or  declaration,  if  the  damage 
arises  from  t^ny  negligence  or  omission  of  the 
company  or  its  servants."  Held,  aflSrming  the 
decision  of  the  Court  of  Appeal  (21  Ont. 
App.  R.  204),  that  this  provision  does 
no|:  disable  a  railway  company  from  en- 
tering into  a  special  contract  for  the  car- 
riage of  goods  and  limiting  its  liability  as 
to  amount  of  damages  to  be  recovered  for  loss 
or  injury  to  such  goods  arising  from  negli- 
gence. Vogel  V.  Grand  Trunk  Ry.  Co.  (11 
Can.  S.  C.  K.  C12),  and  Bate  v.  Canadian 
Pacific  Ry.  Co.  (15  Ont.  App.  R.  388)  dis- 
tinguished. Robertson  v.  Grand  Trunk  Ry, 
Co.,  xxiv.,  611. 

143.  Construction  of  statute— 55  Vict.  c.  26, 
4ts.  2  and  4  iO.) — Chattel  mortgage  —  Agree- 
ment  not  to  register  —  Void  mortgage  —  Pos- 
session by  creditor.] — ^By  the  Act  relating  to 
chattel  mortgages  (R.  S.  O.  (1887)  c.  125), 
a  mortgage  not  registered  within  five  days 
after  execution'  is  **  void  as  against  creditors," 
and  by  55  Vict.  c.  20,  s.  2  (O.),  that  expres- 
flion  is  extended  to  simple  contract  creditors 
of  the  mortgagor  or  bargainor  suing  on  behalf 
of  themselves  and  other  creditors,  and  to  any 
assignee  for  the  general  benefit  of  creditors 
within  the  meaning  of  the  Act  respecting  as- 
signments and  preferences"  (R.  S.  O.  (1887) 
<;.  124).  By  s.  4  of  55  Vict.  c.  26,  a  mortgage 
80  void  shall  not,  by  subsequent  possession  by 
the  mortgagee  of  the  things  mortgaged,  be 
made  valid  as  against  iiersons  who  became 
creditors  .  .  .  before  such  taking  of  pos- 
session." Held,  reversing  the  decision  of  the 
Court  of  Appeal  (22  Ont.  App.  R.  138), 
tlrat  under  this  legislation  a  mortgage  so 
void  is  void  As  against  all  creditors, 
those  beoomirg  such  after  the  mortgagee 
has  taken  possession  as  well  as  before,  and 
not  merely  as  against  those  having  executions 
in  the  sheriff's  hands  at  the  time  possession  is 
taken,  simple  contract  creditors  who  have 
■commenced  proceedings  to  set  it  aside  and  an 
assignee  appointed  before  the  mortgage  was 
given ;  that  the  words  **  suing  on  behalf  of 
themselves  and  other  creditors,"  in  the  amend- 
ing Act.  only  indicate  the  nature  of  proceed- 
ings necessary  to  set  the  mortgage  aside,  and 
that  the  same  will  enure  to  the  benefit  of  the 
general  body  of  creditors ;  and  that  such  mort- 
gage will  not  be  made  valid  by  subsequent 
taking  of  possession.  Clarkson  v.  McMaster^ 
XXV.,  96. 

144.  By-law — Exclusive  right  granted — Sta- 
tute confirming — Extension  of  privileges — Jjf5 
Vict.  c.  19,  s.  5  (Qt/e.)— C.  8.  C.  o.  6"J.]— In 

1881  a  municipal  by-law  of  the  City  of  St. 
Hyacinthe  granted  to  a  company  incorporated 
under  a  general  Act  (C.  S.  C'c.  65),  the  ex- 
clusive privilege  for  twenty-five  years  of  manu- 
facturing and  selling  gas  in  said  city,  and  in 

1882  said  company  obtained  a  special  Act  of 
Incorporation  (45  Vict.  c.  79,  Que.),  s.  5  of 
which  provided  that  all  the  powers  and  privi 
leges  conferred  upon  the  said  company,  as 
•organized  under  the  said  general  A\ct,  either 
"by  the  terms  of  the  Act  itself  or  by  resolution, 
by-law  or  agreement  of  the  said  City  of  St. 
Hycainthe,  are  hereby  re-aflinned  and  con- 
firmed to  the  company  as  incorporated  under 
the  present  Act,  including  their  right  to  break 
up,  &c.,  the  streets  .  .  .  and  in  addition 
It  shall  be  lawful  for  the  company,  in  substi- 


tution for  gas  or  in  connection  therewith,  or 
in  addition  thereto,  to  manufacture,  use  and 
sell  electric,  galvanic  or  other  artificiariight. 
and  to  manufacture,  store  and  sell*  heat  and 
motive  power  derived  either  from  gas  or  other- 
wise .  .  .  with  the  same  privileges,  and 
subject  to  the  same  liabilities,  as  are  applic- 
able to  the  manufacture,  use  and  disposal  of 
illuminating  gas  under  the  provisions  of  this 
Act."  HM,  affirming  the  decision  of  the 
Court  of  Queen's  Bench,  that  the  above  sec- 
tion did  not  give  the  company  the  exclusive 
right  for  twenty-five  years  to  manufacture  and 
sell  electric  light;  that  the  right  to  make  and 
sell  electric  light  with  the  same  privilege  as 
was  applicable  to  gas  did  not  confer  such 
monopoly,  but  gave  a  new  privilege  as  to  elec- 
tricity entirely  unconnected  with  the  former 
purposes  of  the  company  and  that  the  word 
"privilege"  there  used  could  be  referred  to 
the  right  to  break  up  streets  and  should  not, 
therefore,  be  construed  to  mean  the  exclusive 
privilege  claimed.  Held,  also,  that  it  was  a 
private  Act  notwithstanding  it  contained  a 
clause  declaring  it  to  be  a  public  Act,  and 
the  city  was  not  a  party  to  nor  in  any  way  as- 
sented to  it;  and  that  in  construing  it  the 
court  would  treat  it  as  a  contract  between  the 
promoters  and  the  Legislature  and  apply  the 
maxim  verba  fortius  accipiunter  contra  pro- 
ferentem especially  where  exorbitant  powers 
are  conferred.  Compagnie  pour  VEclairagc  de 
8t.  Hyacinthe  v.  Compagnie  Hydrauliques  de 
St.  Hyacinthe,  xxv.,  168. 

145.  Appeal  from  Court  of  Review  —  Ap- 
I  peal  to  Privy  Council  —  Appealable  amount 
;  —54  d  55  Viot.  0.  25  (D.)  ».  3,  s.-ss.  3  and  Jh- 
I  C.  8.  L.  C.  c.  77,  s.  25— Arts.  1115,  1178  C. 
I  C.  P.—R.  8.  Q.  art.  2311.]— In  appeals  to  the 
I  Supreme  Court  of  Canada  from  the  Court  of 
I  Review  (which,  by  54  &  55  Vict.  c.  25,  s.  3. 

s.-s.  3,  must  be  appealable  to  the  Judicial 
Committee  of  the  Privy  Council),  the  amount 
I  by  which  the  right  of  appeal  is  to  be  deter- 
I  mined  is  that  demanded,  and  not  that  recov- 
ered if  they  are  different.  Dufresne  v.  Cruevre- 
mont  (26  Can.  S.  C.  R.  216)  followed. 
Citizens  Light  d  Power  Co.  v.  Parent,  xxvii., 
316. 

146.  Lease  of  mining  areas — Rental  agree- 
ment— Payment  of  rent — Forfeitures — R.  8. 
N.  8.  (5  ser.)  c.  7—52  Vict.  c.  23  {N.  8.)]— 
By  U.  S.  N.  S.  (5  ser.)  c.  7,  the  lessees  of 
mining  areas  in  Isova  Scotia  were  obliged  to 
perform  a  certain  amount  of  work  thereon 
each  year  on  pain  of  forfeiture  of  the  lease, 
which,  however,  could  only  be  effected  through 
certain  formalities.  By  an  amendment  in  18§9 
(52  Vict.  c.  23),  the  lessee  is  permitted  to 
pay  in  advance  an  annual  rental  in  lieu  of 
work,  and  by  sub-section  (c)  the  owner  of 
any  leased  area  may,  by  duplicate  agreement 
in  writing  with  the  Commissioner  of  Mines, 
avail  himself  of  the  provisions  of  such  annual 
payment  and  **  such  advance  payments  shall 
be  construed  to  commence  from  th^  nearest  re- 
curring anniversary  of  the  date  of  the  lease." 
By  s.  7  all  leases  are  to  contain  the  provisions 
of  the  Act,  respecting  the  payment  of  rental 
and  its  refund  in  certain  cases,  and  by  s.  8. 
said  s.  7  was  to  come  into  force  in  two 
months  after  the  passing  of  the  Act.  Before 
the  Act  of  1889  was  passed  a  lease  waa  is- 
sued to  E.  dated  June  10th.  1889,  for  twenty- 
one  years  from  May  21st,  1889.  On  June 
1st,  1891,  a  rental  agreement  under  the  amend- 
ing Act  was  executed,  under  which  E.  paid  the 
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rent  for  his  mining  areas  for  three  years,  the 
last  payment  being  in  May,  1893.  On  May 
22nd,  1894,  the  commissioner  declared  the  lease 
forfeited  for  non-payment  of  rent  for  the  fol- 
lowing year,  and  issued  a  prospecting  license 
to  T.  for  the  same  areas.  E.  tendered  the 
year's  rent  on  June  9th,  1894,  and  an  action 
was  afterwards  taken  by  the  Attorney-Gener- 
al, on  relation  of  E.,  to  set  aside  said  license 
as  having  been  illegally  and  improvidently 
panted.  Held^  affirming  the  judgment  of  the 
Supreme  Court  of  Nova  Scotia,  that  in  such 
action,  the  phrase  "nearest  recurring  annivers- 
ary of  the  date  of  the  lease'*  in  sub-section 
(c)  of  s.  1,  Act  of  1889,  is  equivalent  to 
**  next  or  next  ensuing  anniversary,"  and  the 
lease  being  dated  on  June  10th  no  rent  for 
1894  was  due  on  May  22nd  of  that  year,  at 
which  date  the  lease  was  declared  forfeited, 
and  E.'s  tender  on  June  9th  was  in  time.  Ai- 
torfiey^General  v.  Sheraton  (28  N.  S.  Rep. 
492)  approved  and  followed.  Held,  further, 
that  though  the  amending  Act  provided  for 
forfeiture  without  prior  formalities  of  the  lease 
in  case  of  non-payment  of  rent,  such  provi- 
sion did  not  apply  to  leases  existing  when  the 
Act  was  passed  in  cases  where  the  holders 
executed  the  agreement  to  pay  rent  thereunder 
in  lieu  of  work.  The  forfeiture  of  E.'s  lease 
was,  therefore,  void  for  want  of  the  formali- 
ties prescribed  by  the  original  Act.  Temple 
v.  Attorney-General  of  Nova  Scotia,  xxvii., 
355. 

147.  Master  and  servant  —  Hiring  of  per- 
sonal services  —  Municipal  corporation  — 
Appointment  of  officers  —  Summary  dismissal 
— Libellous  resolution  —  Difference  in  teat  of 
English  and  French  versions  of  statute — 6i 
Vict.  c.  lit,  9,  19  (O.)— "  A  discrmon''—**  At 
pleasure.'*] — The  charter  of  the  City  of  Mon- 
treal, 1889  (52  Vict.  c.  79),  s.  79,  gives  power 
to  the  city  council  to  appoint  and  remove  such 
officers  as  it  may  deem  necessary  to  carry 
into  execution  the  powers  vested  m  it  by  the 
charter,  the  French  version  of  the  Act  stating 
that  such  power  may  be  exercised  "  d  sa 
discretion,''  while  the  J^nglish  version  has  the 
words  **  at  its  pleasure."  Held,  that  notwith- 
standing the  apparent  difference  between  the 
two  versions  of  the  statute,  it  must  be  inter- 
preted as  one  and  the  same  enactment  and 
the  city  council  was  thereby  given  full  and 
unlimited  power  in  cases  where  the  engagement 
has  been  made  indefinitely  as  to  duration,  to 
remove  officers  summarily  and  without  previ- 
ous notice,  upon  payment  only  of  the  amount 
of  salary  accrued  to  such  officer  up  to  the  date 
of  such  dismissal.  Judgment  appealed  from 
(Q.  R.  6  Q.  B.  177)  affirmed.  Davis  v.  City 
of  Montreal,  xxvii.,  539. 

148.  Construction  of  contract  —  12  Vict. 
c.  183,  s.  20 — Contract,  notice  to  cancel — Qas 
supply  shut  off  for  nonpayment  of  gas  hill  on 
other  premises  —  MandamusJ] — The  Act  to 
amend  the  Act  incorporating  the  New  City 
Gas  Company  of  Montreal,  and  to  extend  its 
powers  (12  Vict.  c.  182).  provides:  "That  if 
any  person  or  persons,  company  or  companies, 
or  body  corporate  supplied  with  gas  by  the 
company,  shall  neglect  to  pay  any  rate,  rent 
or  charge  due  to  the  said  New  City  Gas  Com- 
pany, at  any  of  the  times  fixed  for  the  pay- 
ment thereof,  it  shall  be  lawful  for  the  com- 
pany or  any  person  acting  under  their  auth- 
ority, on  giving  twenty-four  hours  previous 
notice,  to  stop  the  gas  from  entering  the  pre- 
mises, service  pipes,  or  lamps  of  any  such  per- 
son, company  or  body,  by  cutting  off  the  ser- 


vice pipe  or  pipes,  or  by  such  other  means  as 
the  company  shall  see  fit,  and  to  recover  the 
said  rent  or  charge  due  up  to  such  time,  to- 
gether with  the  expenses  of  cutting  off  the 
gas,  in  any  competent  court,  notwithstanding 
any  contract  to  furnish  for  a  longer  time,  and 
in  all  cases  where  it  shall  be  lawful  for  the 
said  company  to  cut  off  and  take  away  the 
supply  of  gas  from  any  house,  building  or 
premises,  under  the  provisions  of  this  Act,  it 
shall  be  lawful  for  the  company,  their  agents 
and  workmen,  upon  giving  twenty-four  hours' 
previous  notice  to  the  occupier  or  person  in 
charge,  to  enter  into  any  such  house,  building 
or  premises,  between  the  hour  of  nine  o'clock 
in  the  forenoon  and  four  in  the  afternoon, 
making  as  little  disturbance  and  inconveni- 
ence as  possible,  and  to  remove,  take  and  carry 
I  away  any  pipe,  meter,  cock,  branch,  lamp, 
I  fitting  and  apparatus,  the  property,  and  be- 
I  longing  to  the  said  company." — Held,  Tasche- 
reau,  J.,  dissenting,  that  the  powers  given  by 
the  clause  quoted  are  exorbitant  and  must  be 
construed  strictly;  that  the  company  has  not 
been  thereby  vested  with  power  to  shut  off  gas 
from  all  the  buildings  and  premises  ot  the 
same  proprietor  or  occupant,  when  he  be- 
comes in  default  for  the  payment  of  bills  for 
gas  consumed  in  one  of  them  only ;  and  that 
the  provision  that  the  notice  to  cut  off  must 
be  given  **  to  the  occupier  or  person  in  charge," 
indicates  that  only  premises  so  occupied  and  in 
default  should  suffer.  Cadieux  v.  Montreal 
Qas.  Co.,  xxviii.,  382. 

(Reversed  on  appeal  [1899]  A.  C.  589:  see 
also  [1898]  A.  C.  718.) 

149.  Municipal  corporation  —  55  Vict.  c. 
42,  ss.  397,  m,  467,  473  {Ont.)—City  sepa- 
rated from  county  —  Maintenance  of  court 
house  and  gaol  —  Care  and  maintenance  of 
prisoners.] — No  compensation  can  be  awarded 
by  arbitrators  to  a  county  council  in  respect 
of  the  use,  by  a  city  separated  from  that 
county,  of  the  court  house  and  gaol  unless  the 
question  is  specifically  referred  to  them  by  a 
by-law  of  each  municipality. — A  claim  for 
compensation  for  the  care  and  maintenance  of 
prisoners  stands,  as  far  as  the  meaning  to  be 
given  to  the  word  **  city  "  is  concerned,  upon 
the  same  basis  as  a  claim  for  the  use  of  the 
court  house  and  gaol. — ^Judgment  appealed 
from  (24  Ont.  App.  R.  409)  affirmed.  County 
of  Carleton  v.  City  of  Ottawa,  xxviii.,  606. 

150.  Municipal  corporation  —  By-lau) — Art. 
4529,  R.  8.  Q. — Approval  of  electors — Appeal 
as  to  costs.] — Under  the  provisions  of  art. 
4529  of  the  Revised  Statutes  of  Quebec  money 
by-laws  for  loans  by  town  corporations  require 
the  approval  of  the  majority  both  in  number 
and  in  value  of  the  municipal  electors  who 
are  proprietors  of  real  estate  within  the  muni- 
cipality, as  ascertained  from  the  municipal 
rolls.  Town  of  Chicoutimi  v.  Price,  xxix., 
135. 

151.  Compliance  with  provisions  of^  **  The 
Timber  Slide  Companies  Act " — Forfeiture  of 
company's  charter — Non-completion  of  work.] 
—By  R.  S.  O.  [1887]  c.  160.  s.  54,  it  was 
provided  that  if  a  timber  slide  company  did 
not  complete  its  works  within  two  years  from 
the  date  of  incorporation  it  snould  forfeit  all 
its  corporate  and  other  powers  "  unless  fur- 
ther time  is  granted  by  the  county  or  counties, 
district  or  districts,  in  or  adjoining  which  the 
work  is  situate,  or  by  the  Commissioner  of 
Public  Works."     Semble,  The  non-completion 
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of  the  work  within  two  years  would  not,  ipso 
facto,  forfeit  the  charter,  but  only  afford 
grounds  for  proceeding  by  the  Attorney-Gen- 
eral to  have  a  forfeiture  declared.  Hardy  Lum- 
ber Co.  V.  Pickerel  River  Improvement  Co,, 
xxix.,  211. 

152.  Merchant  shipping  —  Distressed  sea- 
man —  Recovery  of  expenses — '*  Owner  for 
time  being  *' — Proof  of  ownership  and  pay- 
ment.^— Section  213  oi  the  Mercnants*  Ship 
ping  Act,  1854,  makes  the  expenses  of  a  sea- 
man left  in  a  foreign  port  and  being  relieved 
from  distress  under  the  Act  a  charge  upon  the 
ship  and  empowers  the  Board  of  Trade,  in 
Her  Majesty's  name,  to  sue  for  and  recover 
the  same  from  the  master  of  the  ship  or 
"owner  thereof  for  the  time  being."  Held. 
affirming  the  judgment  of  the  Supreme  Court 
of  New  Brunswick,  that  the  latter  words 
mean  the  owner  at  the  time  of  action  brought. 
— Notwithstanding  the  provision  in  the  Im- 
perial Interpretation  Act  of  1899  that  the  re- 
peal of  an  Act  shall  not  affect  any  suit,  pro- 
ceeding or  remedy  under  the  repealed  Actj  in 
proceedings  under  the  Merchants'  Shipping 
Act  of  1854,  proof  of  ownership  of  a  ship  may 
be  made  according  to  the  mode  provided  in  the 
Merchants'  Shipping  Act,  1894,  by  which  the 
former  Act  is  repealed.  The  Queen  v.  8.  8. 
''Troop  "  Co.,  XXIX..  662. 

153.  Ditches  and  Watercourses  Act,  1894 
(Ont.)  —  Owner  of  land — Declaration  of 
ownership  —  Award  —  Defects  —  Validating 
award— 5t  Yict.  c,  55—58  Vict.  c.  54  {Ont.U 
— A  lessee  of  land  with  an  option  to  purchase 
the  fee  is  not  an  owner  who  can  initiate  pro- 
ceedings for  construction  of  a  ditch  under  The 
Ditches  and  Watercourses  Act,  1894,  of  On- 
tario. Township  of  Osgoode  v.  York  (24  Can. 
S.  C.  R.  282)  followed. — If  the  initiating 
party  is  not  really  an  owner  the  filing  of  a 
declaration  of  ownership  under  the  Act  will 
not  confer  jurisdiction. — Section  24  of  the  Act 
which  provides  that  an  award  thereunder, 
after  expiration  of  the  time  for  appealing  to 
the  judge,  or  after  it  is  affirmed  on  appeal, 
shall  be  binding  notwithstanding  any  defects  in 
form  or  substance  either  in  the  award  or  any 
of  the  proceedings  does  not  validate  an  award 
or  proceedings  where  the  party  initiating  the 
latter  is  not  an  owner.  Township  of  Mc- 
KUlop  V.  Township  of  Logan,  xxix.,  702. 

154.  Constitutional  law  —  B.  N.  A.  Act, 
1867,  s.  111 — Debts  of  Province  of  Canada — 
Deferred  liabilities — Toll  bridge  of  Chambly — 
8  Vict.  0.  90  (Can.) — Reversion  to  Crown- 
Indemnity — Arbitration  and  award  —  Condi- 
tion precedent  —  Petition  of  right — Remedial 
process — Vcndor^s  lien.] — A  toll  bridge  with 
its  necessary  buildings  and  approaches  was 
built  and  maintained  by  Y.,  at  Chambly,  in 
the  Province  of  Quebec,  in  1845,  under  a 
franchise  granted  to  him  by  an  Act  (8  Vict. 
c.  9())  of  the  late  Province  of  Canada,  in  1845, 
on  the  condition  therein  expressed  that  on  the 
expiration  of  the  term  of  fifty  years  the  works 
should  vest  in  the  Crown  as  a  free  bridge  for 
public  use  and  that  Y.,  or  his  representatives 
should  then  be  compensated  therefor  by  the 
Crown,  provision  being  also  made  for  ascer- 
taining the  value  of  the  works  by  arbitration 
and  award.  Held,  affirming  the  judgment  ap- 
pealed from  (6  Ex.  C.  R.  103),  that  the  claim 
of  the  applicants  for  the  value  of  the  works 
at  the  time  they  vested  in  the  Crown  on  the 
expiration  of  the  fifty  years'  franchise  was  a 
liability  of  the  late  Province  of  Canada  com- 


ing within  the  operation  of  s.  Ill  of  the  B. 
N.  A.  Act,  1867,  and  thereby  imposed  on  the 
Dominion ;  and  that  there  was  no  lien  or  right 
of  retention  charged  upon  the  property,  and 
that  the  fact  that  the  liability  was  not  pre- 
sently payable  at  the  date  of  the  passing  of 
the  B.  N.  A.  Act.  1867,  was  immaterial.  The 
Attorney-General  of  Canada  v.  The  Attomey- 
General  of  Ontario  ([1897]  A.  C.  199;  25 
Can.  S.  C.  R.  434)  followed.  The  Queen  v. 
Yule,  XXX.,  24. 

[The  Privy  Council  refused  leave  to  appeal 
(34  Can.  Gaz.  272).] 

155.  Oovernmeni  railway  —  Injury  to  em- 
ployee—Lord CampbeWs  Act— Art.  1056  C.  C. 
— Exoneration  from  liabUity — R.  8.  C.  c.  38, 
s.  50.]— Art.  1056  C.  C.  embodies  the  action 
previously  given  by  a  statute  of  the  Province 
of  Canada,  in  effect  re-enacting  Lord 
Campbell's  Act.  Robinson  v.  Canadian 
Pacific  Ry.  Co.  ([1892J  A.  C.  481)  dis- 
tinguished. —  In  8.  60  of  the  Govern- 
ment Railway  Act  (R  S.  C.  c.  38).  pro- 
viding that  **  Her  Majesty  shall  not  be  re- 
lieved from  liability  by  any  notice,  ccHidition 
or  declaration  in  the  event  of  any  damage 
arising  from  any  negligence,  omission  or  de- 
fault of  any  officer,  employee  or  servant  of  the 
minister,*'  the  words  **  notice,  condition  or  de- 
claration "  do  not  include  a  contract  or  agree- 
ment by  which  an  employee  has  renounced  his 
right  to  claim  damages  from  the  Crown  for  in- 
jury from  negligence  of  his  fellow-servants. 
Grand  Trunk  Ry.  Co.  v.  Vogel  (11  Can.  S.  C. 
R.  612)  disapproved.  The  Queen  v.  Grenicr^ 
XXX.,  42. 

8ee  foot-note  to  col.  967,  ante, 

156.  Municipal  corporation  —  Railways  — 
Taxation  —  By-laws  —  Voluntary  payment — 
Action  en  rip^tition  —  29  Vict.  c.  57,  s.  21 
{Can.)— 29  d  30  Vict.  c.  51  {Can.)]  —  The 
statute,  29  Vict.  c.  57  (Can.),  consolidating 
and  amending  the  Acts  and  Ordinances  incor- 
porating the  City  of  Quebec,  by  s.-s.  4  of  s.  21, 
authorizes  the  making  of  by-law^s  to  impose 
taxes  on  persons  exercising  certain  callings, 
"  and  generally  on  all  trades,  manufactories, 
ocoupations,  business,  arts,  professions  or 
means  of  profit,  livelihood  or  gain,  whether 
hereinbefore  enumerated  or  not,  which  now  or 
may  hereafter  be  carried  on,  exercised  or  in 
operation  in  the  city ;  and  all  persons  by  whom 
the  same  are  or  may  be  carried  on.  exercised 
or  put  in  operation  therein,  either  on  their 
own  account  or  as  agents  for  others;  and  on 
the  premises  wherein  or  whereon  the  same  are 
or  may  be  carried  on,  exercised  or  put  in  ope- 
ration." Held,  that  the  general  words  of  the 
statute  quoted  are  sufficiently  comprehensive 
to  authorize  the  imposition  of  a  business  tax 
upon  railway  companies;  and  further,  that 
the  power  thus  conferred  might  be  validly  ex- 
ercised by  the  passing  of  a  by-law  to  impose 
the  tax  in  the  same  general  terms  as  tboee 
expressed  in  the  statute.  Judgment  appealed 
from  (Q.  R.  8  Q.  B.  246)  affirmed.  Canadian 
Pacific  Ry.  Co.  v.  City  of  Quebec;  Grand 
Trunk  Ry.  Co.  v.  City  of  Quebec,  xxx.,  73. 

157.  Appeal — Divisional  Court  judgment — 
Appeal  direct— R.  8.  C.  c.  135,  s.  26.  s.-s.  3 — 
Appeal  from  order  in  chambers,] — Held,  per 
Strong,  C.J.,  and  Gwynne,  J.  (Taschereau  and 
Sedgewick,  J  J.,  contra),  that  under  s.  26.  s.-s. 
3  of  the  Supreme  and  Exchequer  Courts  Act, 
leave  to  appeal  direct  from  a  judgment  of  a 
divisional  court  of  the  High  Court  of  Justice 
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for  Ontario  may  be  granted  in  cases  where 
there  is  no  right  of  appeal  to  the  Court  of 
Appeal.  Farqukargon  v.  Imperial  OU  Co., 
XXX.,  188. 

158.  Construction  of  "  Winding^p  Act " — 
Contributories — iSet-of[ — Application  of  as,  75 
and  76. 

See  No.  46,  ante. 

159.  Construction — Supreme  and  Exchequer 
Courts  Act^  s.  51 — Conviction  for  murder — 
Appropriate  remedy — Jurisdiction. 

See  Habeas  Corpus,  2. 

160.  Construction  of  ss,  91,  s.-s.  2^;  92,  s.-s. 
5;  109  and  117.  B.  N.  A.  Act,  1867— Indian 
lands — Treaty  No.  S. 

See  Indian  Lands. 

161.  Re-enactments — Repeal  —  Construction 
of  26  Geo.  III.  c.  11  (N.B.)— Revision  in  185k 
— Interpretation  of  re-enacted  statutes. 

See  Statute  of  Distributions. 

162.  Controverted  Elections  Act  —  R.  S.  C. 
0.  9,  s.  30 — Judicial  discretion. 

See  Election  Law.  15.  140. 

163.  Insurance,  life  —  Conditions  and  war- 
ranties— Indorsements  on  policy  —  Inaccureat 
statements  —  Misrepresentations — Latent  dis- 
eased—Material facts — Cancellation  of  policy — 
Return  of  premium  —  55  Vict.  c.  39,  s.  SS 
iOnt.) 

See  Insurance,  Life,  27. 

164.  Vis  major  —  16  Vict.  cc.  25  and  77— 
Mortgage  of  substituted  lands  —  Estoppel — 
Judicial  authorization. 

See  Title  to  Land,  35. 

165.  Criminal  Code,  1892,  ss.  742-750— New 
trial— 55  d  56  Vict.  c.  29,  s.  7^2. 

See  No.  31,  ante. 

166.  Appeal — Jurisdiction — Special  leave — 
R.  S.  C.  c.  1S5,  ss.  40,  4^ — Form  of  applica- 
tion and  order — Cross-appeal  to  Privy  Council 
— Inscription  pending  such  appeal  —  Stay  of 
proceedings — Costs. 

See  Appeal,  90.  131. 

167.  R.  S.  N.  8.  (o  ser.y  o.  112— Statute  of 
Limitations — Possession — Tenants  in  common. 

See  Limitations  op  Actions.  26. 

168..  Construction  of  statute  —  Jurisdiction 

of  Superior  Court — Suit  for  joint  penalties — 

Second  offences  —  Sale  of  drugs  —  **  Quebec 

pharmacy  Act  ** — Retrospective  legislation,    . 

See  No.  42,  ante. 

169.  Construction  of  Exchequer  Court  Act 
-^0  d  51  Vict.  c.  16,  s.  16  (D.)—*'  Public 
work  " — '*  Officer  or  servant  of  the  Crown  " — 
R.  S.  C.  c.  41,  8S.  10,  69. 

See  Military   Law.  Militia,  2. 

170.  Construction  of  B.  C.  "  Mineral  Act " 
— R.  S.  B.  C.  c.  135  —  Location  of  mining 
claim  —  Certificate  of  work — Evidence  to  im- 
pugn. 

See  Mines  and  Minerals,  11. 
s.  0.  D. — 44 


171.  Construction  of  statute  —  Mines  and 
minerals  —  Free  miner's  certificate  —  Annual 
renewals — Special  renewal — Vesting  of  inter^' 
est  in  co-owners — Sheriff — Levy  under  execu- 
tion—R.  S.  B.  S.  c.  1S5,  ss.  2,  3.  9,  34—62 

I   Vict.  0.  45,  ss.  2.  3,  4—R.  S.  B.  C.  c.  72,  ss. 
i  12,  24. 

See  Mines  and  Minerals,  16. 

172.  Construction  of  statute — Special  leave 
to  appeal — **  Judge  of  court  appealed  from  " — 

'  Jurisdiction— R.  S.  C.  c.  135,  s.  42. 
See  Appeal,  33G. 

173.  Construction  of  statute  —  R.  8.  N.  8. 
{1900)  c.  71,  ss.  263,  264— Municipal  regula- 
tions— Operation  of  tramway — By-law  or  re- 
solution—63  Vict.  c.  176  iN.S.) 

See  Tramway,  6. 


STENOGRAPHIC  NOTES. 

I       Stenographic  notes  of  evidence — Extension 
I  in  longhand.l  —  Stpnographic  notes  extended 
I  in  the  handwriting  of  another  person  but  sign- 
ed by  the  stenographer  employed  at  the  trial 
cannot   be   objected     to.     Megantic   Election 
Case;  Frechette  v.  Goulet.  ix.,  279. 


STOCK. 

See  Company  Law  —  Shares  and  Share- 
holders. 


STOCK  JOBBING. 

See  Broker. 


STOPPAGE  IN   TBANSIT. 

Sale  of  goods  on  credit — Insolvency  of  con- 
signee—  Stoppage  in  transitu  —  Goods  in 
bond.] — The  appellants,  merchants  in  New 
York,  sold  goods  to  E.  B.  &  Co..  at  Toronto, 
on  credit  and  consigned  in  bond.  A  bill  of 
lading  was  received  by  E.  B.  &  Co.,  who  paid 
the  freight  and  gave  their  acceptance  for  the 
price,  cartage  and  American  bonding  charges. 
The  goods  were  entered  and  bonded  in  con- 
signee's name,  and  placed  in  customs  bonded 
warehouse  subject  to  navment  of  duties.  B. 
B.  &  Co.  sold  and  delivered  part  of  the  con- 
signment and  the  remainder  was  bonded  under 
31  Vict.  c.  6  (D.).  in  a  portion  of  E.  B.  & 
Co.'s  warehouse  partitioned  oft  and  used  by 
the  customs  authorities.  Before  the  accept- 
ances matured,  and  while  nart  of  the  goods 
remained  in  bond.  E.  B.  &  Co.  became  insol- 
vent. Held,  affirminff  judgment  appealed  from 
(1  Ont.  App.  R.  179).  that  the  transitus  was 
at  an  end.  and  appellants  had  lost  the  right 
to  stop  the  goods  remaining  in  bond.  Howell 
V.  Alport  (12  IT.  C.  C.  P.  ,S75).  and  Graham 
V.  Smith  (27  XL  O.  C.  T.  1),  overruled.  Wiley 
V.  Smith,  ii..  1. 


STOWAGE. 

Negligence  —  Bill    of    lading  —  Contract 
against  liability. 

See  Carriers,  10,  16. 
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STREAMS. 

See  Rivers  and  Streams— Watercourses. 


STREET  RAIIi'WAT. 

See  Tramway. 


SUBROOATIOK. 

1.  Consent  of  creditor— Loan  for  payment 
of  debts  —  Acquitiance  by  borrowed  funds— 
Convention — Error  in  registration — Art.  1155 
C.  C'.J— No  formal  or  express  declaration  of 
subrogation  is  required  under  para.  2,  art. 
1155,  C.  C,  when  the  debtor  borrowing  the 
money  declares  in  his  deed  of  loan  that  it  is 
for  the  purpose  of  paying  his  debts,  and  in 
the  acquittance  he  declares  that  the  payment 
has  been  made  with  the  moneys  furnished  by 
the  new  creditor  for  that  purpose. — Where 
subrogation  is  given  by  the  terms  of  a  deed 
the  erroneous  noting  of  the  deed  by  the  regis- 
trar as  a  discharge,  and  the  granting  by  him 
of  erroneous  certificates,  cannot  prejudice  the 
party  subrogated.     Judgment  appealed  from, 

(21    R.    L.  88)    aflSrmed.      Owens   v.   Bedellj 
xix..  137, 

2.  Policy  of  fire  insurance — "  Mortgage 
clause  " — Payment  to  mortgagee — Subroga- 
tion— Discharge  of  mortgage.] — Where  a  pol- 
icy of  insurance  against  fire  contains  the 
'♦*  mortgage  clause,"  payment  by  the  'insurer 
to  the  mortgagee  in  the  case  of  loss,  when 
Tthe  insured  has  forfeited  his  rights  under 
Ithe  policy,  does  not  operate  as  a  discharge  of 
;the  mortgage,  but  simply  substitutes  the  in- 
^urjer  to  the  mortgagee's  rights  as  his  remedy 
in  such  a  case.  Per  Taschereau,  J.,  in  re 
ijuerin  v.  Manchester  Fire  Assur.  Co.,  xxix., 
l'6\)i  at  p.   1^0. 

(Note. — Compare  Imperial  Fire  Ins.  Co,  v. 
Bull  xviii.,  097 ;  15  Ont.  App.  R.  421 ;  14  O. 
K  322.) 

See  Insurance.  Fire,  71. 

3.  Charges  on  lands — Payment  and  subro- 
gation— Priority.] — ^/\pnellant  purchased  wild 
lands  in  Ontario  subject  to  a  mortgage  and 
other  charges,  including  one  in  favour  of 
respondent,  subsequent  in  point  of  time  to  the 
others.  Appellant  had  agreed  to  pay  the 
claims  out  of  the  proceeds  of  sale  of  the 
lands  and  the  purchase  money  was  sufficient 
to  do  so,  but  he  claimed  that  he  was  substi- 
tuted to  some  of  the  prior  encumbrances 
and  that  the  balance  in  his  hands  should  pay 
those  charges  in  priority  to  respondent's  claim. 
The  referee  upheld  this  contention.  The  Su- 
preme Court  affirmed  the  judgments  of  the 
Divisional  Court  and  Court  of  Appeal  for  On- 
tario, which  reversed  the  referee's  decision, 
pnd  held  that  all  prior  claims  were  wiped  out, 
and  the  resiKnident's  charge  should  be  first 
paid.    Lye  v.  Armstrong,  7th  December,  1900. 

4.  Fire  insurance — '*  Mortgage  clause" — 
Payment  to  mortgagee  —  Liability  of  insurer 
to  insured — Subrogation  in  rights  of  mort- 
gagee — Release  of  mortgage. 

See  Insurance,  Fire,  71—74. 

And  see  Assignments.  13-38. 


SUBSTITUTION. 

1.  Curator — Right  of  action — Intervention 
by  plaintiff— Art.  15k.  C.  V.  P. — Cause  en 
d6lib6r6 — Assignment  by  institutes.! — A  cura- 
tor to  a  substitution  has  no  right  of  action  to 
recover  from  a  curator  in  whose  stead  he  has 
been  appointed  any  moneys  due  by  the  latter 
and  belonging  to  institutes. — Also,  held,  that 
au  assignee  of  the  institutes  has  no  right  to 
iiUerveue  in  an  actiou  brought  by  said  as- 
signee in  his  capacity  of  curator  to  the  sub- 
stitution, and  in  which  no  final  judgment 
could  have  been  obtained  which  could  impair 
the  legal  rights  of  the  institutes.  Semlde, 
.vn  intervention  filed  when  the  action  has  been 
heard  on  the  merits  and  the  case  is  en  dilibiri 
is  irregular.  Judgment  appealed  from  (4 
Dor.  Q.  B.  213)  affirmed.  Dorion  v.  Dorion, 
xiii..  193. 

See  No.  9,  infra. 

la.  Sale  of  lands  grevS  de  substitution — 
Bail-d-rente  —  Donation — Sale  —  Considera- 
tion— Rente  foncUre — Prohibition  to  alienate 
—Onerous  title  —  Nullity  —  ArU.  970,  12Si 
C.  C.—18  Vict.  0.  250— Evidence,]  —  By  18 
Vict.  c.  250.  W.  F.  and  E.  F.  were  authorized 
to  sell  lands  grev6s  de  substitution,  in  consid- 
eration of  a  non  redeemable  rent  representing 
the  value  of  the  property.  On  7th  September, 
1800,  they  assigned  to  A.  F.,  part  of  the  en- 
tailed property,  in  consideration  of  a  rente 
fonciero  of  £0  annually,  payable  by  a  deed 
stipulating  that  the  assignee  could  not  alienate 
the  land,  nor  any  part  thereof,  without  express 
written  consent  of  the  assignors,  under  penalty 
of  nullity.  The  property  was  subsequently 
seized  by  a  judgment  creditor  of  A.  b\,  and 
W.  F.  opposed  the  sale  and  asked  that  the 
seizure  be  declared  null,  because  the  property 
seized  could  not  be  sold  by  reason  of  the  above 
prohibition  to  alienate.  Held,  affirming  the 
judgment  appealed  from  (3  Q.  L.  K.  34U|, 
that  the  deed  was  in  accord  with  the  pifovi- 
sions  of  18  Vict  c.  250 ;  that  it  was  a  purely 
onerous  title  on  its  face,  and  consequently  the 
prohibition  to  alienate  was  void.  Held,  also, 
that  parol  testimony  ought  not  to  have  been 
adniiLiod  as  evidence  to  vary  the  character  of 
the  deed  as  an  onerous  title. — Qu<tre^  \Vhether 
the  substitutes  may  not,  when  the  substitu- 
tion opens,  attack  the  deed  for  want  of  suffi- 
cient consideration,  Fraser  t.  Pouliot,  iv., 
515. 

2.  Substitution  non  ouverte  —  Minority  — 
Tutor  ad  hoc — Matter  of  procedure.  ] — A  tutor 
ad  hoc  cannot  intervene  to  represent  minors 
in  an  action  for  account  and  removal  of  a 
trustee  under  a  substitution.  Judgment  ap- 
pealed from  (12  Q.  L.  R.  258)  reversed. 
Strong,  J.,  dissenting  on  the  ground  that  the 
case  involved  merely  a  question  of  procedure 
with  which  an  appellate  court  ought  not  to 
interfere.     Rattray  v.  Larue,  xv..  102. 

3.  WUl— Usufruct  —  Remainder — Convey- 
ance by  usufructuary — Sale  under  execution.] 
— A  will  devised  property  to  H.  in  usufruct 
during  natural  life,  and  the  same  property  ab- 
solutely to  J.,  subject  to  the  usufruct,  but 
in  the  event  of  J.  pre-deceasing  M.,  then  to 
M.  absolutely.  Held,  affirming  the  judgment 
appealed  from  (Q.  R.  1  Q.  B.  197).  that  the 
will  did  not  create  a  substitution,  but  a 
simple  bequest  of  usufruct  to  M.  and  of  own- 
ership to  J.  upon  survival.  McGregor  v. 
Canada  Investment  d  Agency  Co.,  xzi.,  499. 

4.  Institute  —  Restoration  of  property  — 
Conversion  of  freehold — Substitute — /?cve»- 
dication — Damages  —  Right    of    action — Pre- 
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acription — Poaaesaionr— Art '  2268,  C,  C— Bod 
iaitk-— Evidence.] — On  the  27  th  October, 
1828.  S.,  a  widow,  by  her  will  instituted  her 
eleven  children  her  universal  legatees;  one 
being  D.,  the  father  of  the  piaintifib.  The  fol- 
lowing clause  affected  the  property  bequeathed 
to  the  children :— "  Pour  6tre  partag6  6gale- 
ment,   pour  iceuz  en  jouir  leur  vie  durante, 

rur  apr^  leur  mort,  retoumer  et  appartenir 
leurs  enfants  n^s  et  nditre  en  legitime  mar- 
iage,  ou  k  leurs  h^ritiers  suivant  la  loi." 
She  died  29th  July,  1834,  and  her  will  was  pub- 
lished 15th  April.  1835.  On  partition  the  land 
in  question  fell  to  plaintiffs'  father,  who  en- 
joyed it  to  the  time  of  his  death,  5tb  March, 
1872,  leaving  eight  children  including  the  six 
the  plaintifts  who.  being  S.'s  grandchildren, 
renounced  to  the  succession  of  their  father, 
claimed  all  rights  that  might  accrue  to  them 
as  substitutes,  and  took  possession  of  the  land. 
— ^During  his  enjoyment  of  the  land  in  virtue 
of  the  will  of  his  mother,  D.  by  two  deeds, 
dated  18th  December,  1866,  and  8th  October, 
18«W,  sold  to  defendants  the  right  to  work, 
draw  and  carry  away  all  the  sand  that  could 
be  found  in  certain  parts  of  the  land.  The 
defendants  opened  sand  pits  on  the  property 
and  removed  all  the  valuable  sand  which  could 
be  found  during  the  period  from  1867  to 
1870.  —  The  plaintiffs  contended  that  their 
father,  as  institute,  had  no  right  to  make 
the  sales,  and  claimed  the  value  of  the  sand. 
— The  Superior  Court  rendered  judgment  in 
favour  of  plaintiffs,  which  was  affirmed  by 
the  Court  of  Queen  s  Bench  in  principle,  but 
the  amount  reduced  by  two-eighths,  in  re- 
spect of  the  shares  of  a  daughter  not  properly 
represented  in  the  cause  and  of  a  son  who  had 
ratified  the  sales  made  by  his  father.  Held, 
affirming  the  judgment  appealed  from,  that 
the  substitute  has  on  the  opening  of  the  sub- 
stitution a  personal  action,  founded  on  the 
obligation  which  the  law  imposes  upon  the 
institute  to  restore  the  property,  to  compel 
the  latter  to  deliver  to  him  any  property  de- 
tached from  the  land  and  so  converted  into 
moveables  which  remain  in  specie  in  his  pos- 
session, or  to  indemnify  him  in  money  for  any 
property  so  detached  which  may  have  gone 
into  the  hands  of  tiers  ditenteura. — As  against 
tiers  detenteurs  of  moveables  detached  from 
the  land  which  is  the  subject  of  substitution, 
the  substitute  has  a  real  action,  an  action  of 
revendication.  for  the  recovery  of  his  prop- 
erty.—  In  such  an  action  alternative  conclu- 
sions may  be  taken  that  the  tiers  dHenteur 
may  deliver  the  thing  sought  to  be  recovered, 
or,  if  l)eing  a  possessor  in  bad  faith  he  has 
ceased  to  possess  by  consuming  the  thing,  or 
by  disposing  of  it  to  another,  that  he  may  be 
made  to  pay  damages. — If  it  is  alleged  in  the 
action  that  the  thing  has  already  been  de- 
stroyed, consumed,  or  converted,  then  the 
tii-st  alternative  conclusion  may  be  suppressed. 
— 'As  regards  prescrintion.  the  action  of  the 
substitute  falls  under  article  2268  C.  C. 
and  the  tiers  ditenteur  of  moveable  property 
subject  to  substitution,  in  order  to  avail 
himself  of  prescription  must  shew  possession 
in  good  faith  for  three  years  from  the  date 
of  fthe  opening  of  the  substitution  before  the 
institution  of  the  action — The  publication 
and  insinuation  of  the  will  was  not  sufficient 
notice  from  which  to  presume  bad  faith,  which 
must  be  proved,  but  the  contracts  of  sale  of 
18th  December.  1866,  and  8th  October.  18(38, 
described  the  property  as  belonging  to  the 
"  succession  Duf  resne,"  and  this  was  sufficient 
to  put  them  in  bad  faith,  as  they  had  no 
right  to  assume  their  auteur  was  the  abso- 
lute proprietor.  Bulmer  v.  Dufresnc,  Cass. 
Dig.    (2   ed.)    873. 


5.  Construction  of  Will — Donation  —  Par- 
tition, per  stirpes  or  per  capita — Usufruct 
— Alimentary  allotoance  —  Accretion  hettoeen 
legatees,] — Ihe  late  Joseph  Kochon  made  his 
will  in  1852  by  which  he  devised  to  his  two 
sisters  the  usufruct  of  all  his  estate  and  the 
property  therein  to  their  children,  naming 
Pierre  Dupras.  his  uncle,  as  his  testamentary 
executor,  and  directing  that  his  estate  should 
be  realized  and  the  proceeds  invested  accord- 
ing to  the  executor's  judgment,  adding  to  these 
directions  the  words  **  enfin  placer  la  masse 
liquide  de  ma  succession  k  int6r€t  ou  autre- 
ment,  de  la  mani^re  qu'il  croira  le  plus 
avantageux,  pour  en  fournir  les  revenus  fi, 
mes  dites  sceurs  et  conserver  le  fonds  pour 
leurs  enfants."  and  providing  that  these  lega- 
cies should  be  considered  as  jn  alimentary 
allowance  and  should  be  non-transferable  and 
exempt  from  seizure.  By  a  codicil  in  3890  he 
appointed  a  nephew  as  his  testamentary  execu- 
tor in  the  place  of  the  uncle,  who  had  died, 
and  declared : — '*  11  sera  de  plus  Tadministra- 
teur  de  mes  dits  biens  jusqu'au  d^^s  de  mes 
deux  s(jDurs  usufruiti^res,  nomm6es  dans  mon 
dit  testament,  et  jusqu'au  partage  d^finitif 
de  mes  biens  entre  mes  h^ritiers  propri6taires, 
et  il  aura  les  pouvoirs  qu'avait  le  dit  Pierre 
Dupras  dans  mon  dit  testament."  Held, 
G Wynne,  J.,  dissenting,  that  the  testamentary 
dispositions  thus  made  did  not  create  a  sub- 
stitution, but  constituted  merely  a  devise  of 
the  usufruct  by  the  testator  to  his  two  sis- 
ters and  of  the  estate  (subject  to  the  usu- 
fruct), to  their  children,  which  took  effect  at 
the  death  of  the  testator.  Held,  also,  that  the 
charge  of  preserving  the  estate — **  conserver  le 
fonds  " — imposed  upon  the    testamentary  exe- 

'  cutor  could  not  be  construed  as  imposing  the 
same  obligation    upon   the   sisters   who   were 
I  excluded  from  the  administration,  or  as  hav- 
,  ing,   by  -that  term,   given   them    the  property 
:  subject  to  the  charge  that  they  should  hand  it 
over  to  the  children  at  their  decease,  or  as 
being  a  modification  of  the   preceding  clause 
of  the  will  by  which  the  property  was  devised 
to  the  children  directly,   subject  to  the  usu- 
fruct.    Heldt  further,  that  the  property  thus 
devised  was  subject  to  partition  between  the 
children    per    capita    and    not    per    stirpes. 
Robin  V.  Duguay,  xxvii.,  347. 

6.  Title  to  land— Entail  —  Life  estate — 
Fiduciary  substitution — Privileges  and  hypo- 
thecs— Mortgage  by  institute — Prcferrvd  Haim 
— Prior  incumbrancer — Vis  major — 16  Vict. 
0.  25 — Registry  laws — Practice — Sheriff's  sale 
— Chose  jugte  —  Parties — Estoppel — Sheriff's 
deed — Deed  poll  —  Improvements  on  substi- 
tuted property  —  Grosses  reparations  —  Art. 
2172  C.  C.—29  Vict.  c.  26  (Can.)]— The  in- 
stitute, grev4  de  substitution,  in  possession  of 

I  land  and  curator  to  the  substitution,  upon 
judicial  authority,  mortgaged  the  lands  under 
the   provisions  of   the  Act   for   the   relief  of 

.  sufferers  by  the  great  Montreal  fire  of  1852 
(16  Vict.  c.  25),  for  a  loan  which  was  ex- 
pended in  constructing  buildings  upon  the 
property.  On  default  in  payment  the  mort- 
gagee obtained  judgment  against  the  institute, 
and  caused  the  lands  to  be  sold  in  execution 
by  the  sheriff  in  a  suit  to  which  the  curator 
had  not  been  made  a  party.  Held,  that,  as 
the  mortgage  had  been  judicially  authorized 
and  was  given  special  preference  by  the  stat- 
ute, superior  to  any  rights  or  interests  that 
might  arise  under  the  substitution,  the  sale 
by  the  sheriff  in  execution  of  the  judgment  so 
recovered  discharged  the  lands  from  the  sut>- 
stitution  not  yet  open,  and  effectually  passed 
the  title  to  the  purchaser  for  the  whole  estate, 
including  that  of  the  substitute  fts  well  as  that 
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of  the  grevd  de  subatituiionf  notwithstanding 
the  omission  to  make  the  curator  a  party  to 
the  action  or  proceedings  in  execution  against 
the  said  lands. — An  institute,  greve  de  subati- 
tuiion^  may  validly  affect  and  bind  the  interest 
of  the  substitute  in  real  estate  subject  to  a 
fiduciary  substitution  in  a  case  where  the  bulk 
of  the  property  has  been  destroyed  by  vis 
major,  in  order  to  make  necessary  and  exten- 
sive repairs  {grosses  reparations),  upon  ob- 
taining: judicial  authorization,  and  in  such 
case  the  substitution  is  charged  with  the  cost 
of  the  grosses  reparations,  the  judicial  auth- 
orization operates  as  res  judicata,  and  the 
substitute  called  to  the  substitution  is  es- 
topped from  contestation  of  the  necessity  and 
expense  of  the  repairs. — ^The  sheriff  seized  and 
sold  lands  under  a  writ  of  execution  against 
a  defendant,  described  therein,  and  in  the 
process  of  seizure  and  also  in  the  deed  by 
him  to  the  purchaser,  as  grcve  de  suhstitu- 
iion.  Held,  that  the  term  used  was  merely 
descriptive  of  the  defendant,  and  did  not 
limit  the  estate  seized,  sold  or  conveyed  under 
the  execution.  Held,  further,  per  Taschereau, 
J.,  that  art.  2172  of  the  Civil  Code  of  Lower 
Canada,  as  interpreted  by  the  statute,  20  Vict, 
c.  20  (Can.)  applies  to  hypothecs  and  charges 
only,  and  does  not  require  renewal  of  registra- 
tion for  the  preservation  of  rights  in  and 
titles  to  real  estate. — ^Judgment  of  the  Court 
of  Queen's  Bench  affirmed.  Taschereau  and 
King,  JJ..  dissenting.  Chef  dit  Vadehoncasur 
y.  City  of  Montreal,  xxix.,  9. 

[Followed  in  Deschamps  v.  Bury  (29  Can. 
S.  C.  K.  274),  No.  7.  infra.} 

7.  Title  to  land — Sheriff — Vacating  sale — 
Exposure  to  eviction — Actio  condictio  indehiti 
— Petition — Refund  of  price  paid — Prior  in- 
cumbrance— Substitution  not  yet  open — Dis- 
charge of  incumbrances.} — ^The  procedure  by 
petition  provided  by  the  CJode  of  Civil  Pro- 
cedure of  Lower  Canada  for  vacating  sheriff's 
sales  can  be  invoked  only  in  cases  where  an 
action  would  lie.  The  Trust  and  Loan  Co.  v. 
Quintal  (2  Dor.  Q.  B.  190)  followed.— The 
ac^fo  condictio  indebiti  for  the  recovery  of 
the  price  paid  by  the  purchaser  for  lands  lies 
only  in  cases  of  actual  eviction.  Mere  ex- 
posure to  eviction  is  not  sufficient  ground  for 
vacating  a  sheriff's  sale. — The  provisions  of 
article  714  of  the  Code  of  Civil  Procedure  do 
not  apply  to  sheriff's  sales  which  have  been 
perfected  by  payment  of  the  price  of  adjudi- 
cation and  the  execution  of  the  deed,  nor  does 
that  article  give  a  right  to  have  the  sale 
vacated  and  the  amount  so  paid  refunded. — 
A  sheriff's  sale  in  execution  of  a  judgment 
against  the  owner  of  lands.  grev6  de  substitu- 
tion, based  upon  an  obligation  in  a  mortgage 
having  priority  over  the  instrument  by  which 
the  substitution  was  created,  discharges  the 
lands  from  the  unopened  substitution  with- 
out the  necessity  of  making  the  curator  to 
the  substitution  a  party  to  the  proceedings. 
Chef  dit  Tadcbonccpur  v.  City  of  Montreal, 
(20  Can.  S.  C.  R.  9)  followed.  Deschamps 
V.  Bury,  xxix.,  274. 

8.  Bank  stock  —  Substituted  property  — 
Trust  —  Registration  of  substitution  —  Arts. 
931,  9S8.  939  C.  C— Pledge  by  trustee  —  Re- 
dcmpiion  —  Condictio  indebiti  —  Arts.  1047, 
lOJfS  C.  C'.J — The  curator  of  the  substitution 
of  W.  P.  paid  respondents  $8.(>32,  to  redeem 
34  shares  of  the  Bank  of  Montreal  stock  en- 
tered in  the  books  of  the  bank  in  the  name  of 
W.  G.  P.  in  trust,  and  which  the  said  W.  G.  P., 
one  of  the  grevh,  and  manager  of  the  estate, 
had  pledged  to  respondents  for  advances  made 


to  him  personally.  Appellants  representing 
the  substitution,  demanded  the  money  which 
they  alleged  H.  J.  P.,  one  of  them,  had  paid  by 
error  as  curator  to  redeem  shares  belonging  to 
the  substitution.  The  shares  in  question  were 
not  mentioned  in  the  will  of  W.  P.,  and 
there  was  no  inventory  to  shew  they  formed 
part  of  the  estate,  and  no  acte  d'emploi  or 
remploi  to  shew  that  they  were  acquired  with 
the  assets  of  the  estate.  MeUl,  per  Kitchie, 
C.J.,  and  Fournier  and  Taschereau,  J  J.,  af- 
firming the  judgment  appealed  from,  and  the 
judgment  of  the  trial  court  (Iti  Q.  L.  K.  193). 
that  the  debt  of  W.  G.  P.  having  been  paid 
by  the  curator  with  full  knowledge  of  the 
facts,  the  appellants  could  not  recover. — Per 
iStrong  and  i^'ouruier.  J  J.  That  bank  stock 
cannot  be  held  as  regards  third  parties  iu 
good  faith  to  form  part  of  substituted  prop- 
erty on  the  ground  that  it  has  been  purchased 
with  the  moneys  belonging  to  the  substitution 
without  an  act  of  investment  in  the  name  of 
the  substitution  and  a  due  registration  there- 
of. Patterson,  J.,  dissented.  Petry  v.  Caisse 
d'Economic  de  A'.  D.  de  Quebec,  xix.,  713. 

See  No.  6,  ante. 

9.  Devise  by  institute — Transfer  of  rights — 
Mandatory  *—  Action  for  new  account  —  Re- 
lease —  Parties  —  Purchase  of  trust  estate — 
Curator — Administration  —  Form  of  action — 
Indivisibility  —  Release — Specific  performance 
—Art.  14S4  C.  C.  —  Art,  9ii0  C.  C,  P,}  —  Re- 
spondent, representing  the  institutes  apd  sub- 
stitutes under  the  will  of  the  late  J.  D., 
brought  an  action  against  appellant,  one  of 
the  institutes  who  acted  as  curator  and  ad- 
ministrator of  the  estate  for  a  certain  time, 
for  an  account  of  three  particular  sums,  which 
plaintiff  alleged  defendant  had  received  while 
curator.  Held,  reversing  the  judgment  appeal- 
ed from  (18  R.  L.  647),  that  an  action  did 
not  lie.  against  the  appellant  for  these  parti- 
cular sums  apart  and  distinct  from  an  action 
for  an  account  of  his  administration  of  the 
rest  of  the  estate. — Plaintiff  alleged  that  he 
represented  8.  D.,  one  of  the  substitutes,  in 
virtue  of  a  deed  of  release  and  subrogation  by 
which  it  appeared  he  had  paid  to  S,  D.'s  at- 
torney for  and  on  behalf  of  defendant  £447 
7s.  iiV^.,  defendant  having  in  an  action  of 
account  settled  by  deed  with  S.  D.  for  $4.(X)0, 
which  he  agreed  to  pay  and  for  which  plain- 
tiff became  surety :  Held,  that  as  the  deed  gave 
defendant  a  full  and  complete  discharge  of  all 
accounts  as  curator  or  administrator  of  the 
estate,  plaintiff  could  not  claim  a  further  ac- 
count of  these  particular  sums. — Plaintiff  also 
claimed  to  represent  F.  D.  and  E.  D.,  two 
other  institutes,  in  virtue  of  assignments  to 
him  by  them  on  21st  January  and  15th  No- 
vember, 18(59.  respectively.  In  18(55,  after  de- 
fendant had  been  sued  in  an  action  of  account, 
by  a  deed  of  settlement,  F.  D.  and  E.  I). 
agreed  to  accept  as  their  shares  in  the  estate 
$4,000  each,  and  gave  defendant  a  complete 
and  full  discharge:  Held,  affirming  the  judg- 
ment appealed  from,  that  the  defendant  could 
hot  be  sued  for  a  new  account,  but  could -only 
be  sued  for  the  specific  performance  of  the 
obligations  he  had  contracted  under  the  deed 
of  settlement. — By  the  judgment  appealed  from 
(18  R.  L.  047),  defendant  was  condemned 
to  account  for  his  own  share  transferred  to 
plaintiff  in  1862,  and  also  for  C.  D.'s  share, 
another  institute  who  in  1882  transferred  his 
rights  to  plaintiff.  The  transfer  by  defendant 
was  as  co-legatee  of  such  rights  'and  interests 
as  he  had  at  the  time  of  transfer,  and  he  had 
at  that  time  received  the  sixth  of  the  sum  for 
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which  he  was  asked  to  account :  Held,  revers- 
ing the  court  below,  that  plaintiff  took  no- 
thing as  regards  these  sums  under  the  transfer, 
and  even  if  he  was  entitled  to  anything,  the 
defendant  would  not  be  liable  in  action  to  ac- 
count as  mandatory  or  negoUorum  gestor  of 
plaintiff.  2.  That  F.  D.  and  E.  D.,  having 
acquired  an  interest  in  C.  Z.  D.*8  share  after 
the  transfer  of  their  shares  to  plaintiff  in 
1869,  plaintiff  could  not  maintain  his  action 
without  making  them  parties  to  the  suit. — 
Quwrcy  Were  the  transfers  made  by  the  insti- 
tutes to  plaintiff  while  curator,  null  and  void 
under  art.  1484  C.  C?  Dorion  v.  Dorion,  xx., 
430. 

See  No.  1,  ante. 

10.  Title  to  land — Acceptance  by  institute — 
Parent  and  ohUd — Rights  of  children  not  yet 
horn — Revocation  of  deed  —  Prescription — 
Bona  fides — Recital  in  deed — Presumption 
against  purchaser  —  Arts,  930,  2191,  2193, 
2202,  2207,  2251,  2253  C,  C.]— A  substitution 
created  by  a  donation  inter  vivos  in  favour  of 
the  children  of  the  institute,  even  before  they 
are  born,  is  irrevocable  after  acceptance  by 
their  parent,  and  the  law  of  the  Province 
of  Quebec  on  the  subject,  as  declared  by  the 
Oivil  Code,  is  the  same  as  the  old  law  of  that 
province  in  existence  before  the  promulga- 
tion of  the  Oivil  Code*  of  Lower  Canada. — 
Where  an  institute  has  accepted  a  donation 
creating  a  substitution  in  favour  of  his  child- 
ren, his  acceptance  as  institute  constitutes 
valid  acceptance  of  the  substitution  on  behalf 
of  his  children  thereafter  bom  to  him  during 
marriage. — Where  the  title  deed  of  a  pur- 
chaser of  lands  bears  upon  its  face  recitals 
which  would  have  led  upon  inquiry  to  evidence 
of  the  defeasibility  of  his  vendor's  title,  he 
must  be  presumed  to  have  been  aware  of  the 
precarious  nature  of  the  title  he  was  purchas- 
ing and  prescriptive  title  cannot  afterwards 
be  invoked  either  by  him  or  those  in  posses- 
sion under  him  as  holders  in  good  faith  under 
translatory  title. — ^As  good  faith  is  required 
for  the  ten  years*  prescription  under  the  Civil 
Code,  that  prescription  cannot  be  invoked 
against  a  substitution  which  has  been  duly 
registered,  such  registration  being  sufficient 
to  constitute  any  third  party,  who  might  sub- 
sequently purchase  from  the  institute  a  holder 
in  bad  faith.  Judgment  appealed  from  (Q.  li. 
5  Q.  B.  490)  reversed.  Meloche  v.  Simpson, 
xxix.,  375. 

[The  Privy  Council  refused  leave  to  appeal, 
May,  1899.] 

11.  Construction  of  will — Opening  of  suh- 
stitution — Legacy  to  substitutes  —  Legatees 
taking  per  stirpes  or  per  capita.] — By  his 
will,  which  created  a  substitution,  the  testator 
beiiueathetl  the  usufruct  of  all  his  property  to 
his  widow,  during  her  lifetime,  and,  after  her 
death,  to  his  surviving  children,  and,  by  the 
sixth  clause,  provided  as  follows :  *'  Quant  & 
la  pi*opri6t6  de  mes  dits  biens  meubles  et 
immeubles  g6n6ralement  quelconques  que  je 
d^laisserai  au  jour  de  mon  d6cds,  je  la  donne 
et  l^gue  aux  enfants  legitimes  de  mes  enfants, 
qui  seront  mes  petits-ehfants ;  pour^  par  mes 
dits  petits-enfants.  jouir,  faire  et  disposer  de 
mes  dits  biens  en  pleine  propri6t6  et  par 
^gales  parts  et  portions  entre  eux,  &  compter 
du  jour  que  la  dite  jouissance  et^  usufruit 
donnas  k  mes  enfants  cesseront,  les  instituant 
mes  l^gataires  universels  en  propri6t6.''  Held, 
reversing  the  judgment  appealed  from,  that 
all  the  grandchildren  participated  in  the 
legacy  and  that  the  property  representing  the 
fifth  of  the  revenue  given  to  each  of  the  tes- 
tator's children,  on  the  opening  of  the  substi- 


tution created  by  the  will,  for  such  portion  of 
his  estate,  should  be  divided  among  all  the 
grandchildren  then  living  in  equal  shares,  the 
grandchildren  taking  per  capita  and  not  per 
stirpes.    Reijtillard  v.  Chabot,  xxxiti.,  328. 


SUCCESSION. 

1.  Acceptance  by  minor  subsequent  to  action 
— Retroactive  effect.]  —  The  acceptance  of  a 
succession  subsequent  to  action,  and  pendente 
lite  on  behalf  of  a  minor  as  universal  legatee 
has  a  retroactive  operation.  Martindale  v. 
Powers,  xxiii.,  597. 

2.  WUl — CodicU — I'estamentary  succession 
— "  Hffir  "  —  Universal  legatee — Arts.  596, 
597.  831,  864.  840  C.  C.—14  Geo.  III-,c  83, 
s.  io  {Imp,)  —  41  Oeo.  III.  c.  4  (i>.  C'.j]— 
R.  A.  who  died  in  Montreal  in  1896  had,  by 
his  will  made  there  in  1890,  bequeathed  to 
M.  A.  and  her  heirs,  one-fourth  of  his  resid- 
uary estate.  M.  A.  died  in  1855  leaving  a  will 
appointing  five  of  her  children  her  universal 
legatees.  R.  A.  subsequently  took  communi- 
cation of  the  will  of  the  deceased  M.  A.  and 
made  a  codicil  to  his  own  will  in  the  terms 
following : — *'With  respect  to  the  share  of  the 
residue  of  my  property  which  I  bequeathed  by 
my  will  to  my  sister,  the  late  M.  A.  .  .  . 
my  will  and  desire  is  that  her  said  share 
of  said  residue  shall  go  to  her  heirs."  Held, 
Gwynne  and  Girouard.  JJ.,  dissenting,  that 
under  the  provisions  of  the  Civil  Code  of 
Lower  Canada,  the  words  "  her  heirs  "  in  the 
codicil  must  be  construed  as  meaning  the  per- 
sons to  whom  the  succession  of  M.  A.  devolved 
as  universal  legatees  under  her  will.  Allan 
V.  Evans,  xxx.,  416. 

3.  Renunciation  of  succession  —  Dower — 
Warranty  —  Donation  —  Authorization  — 
Interdiction — Marriage  laws  —  Registry  laws 
—Sheriff^s  sale— Arts.  1467.  2116  V.  C^—Per 
Taschereau.  J.  Neither  the  vendor  nor  his 
heirs,  who  have  not  renounced  the  succession, 
nor  his  universal  donees,  who  have  accepted 
the  donation,  can  on  any  ground  whatever, 
attack  a  title  for  which  the  vendor  has  given 
warranty.     Rousseau  v.  Burland,  xxxii.,  541. 

4.  Provincial  bonds  —  Succession  duties — 
Property  exempt — Sale  under  mil — Duty  on 
proceeds — Costs  —  Proceedings  by  or  against 
the  Crown.\ — Debentures  of  the  Province  of 
Nova  Scotia  are,  by  statute,  **  not  liable  to 
taxation  for  provincial,  local  or  municipal  pur- 
poses "  in  the  province.  L.  by  his  will,  after 
making  certain  bequests,  directed  that  the  re- 
sidue of  his  property,  which  included  some  of 
these  debentures,  should  be  converted  into 
money  to  be  invested  by  the  executors  and 
held  on  certain  specified  trusts.  This  direction 
was  carried  out  after  his  death,  and  the  At- 
torney-General claimed  succession  duty  on  the 
whole  estate.  Held,  affirming  the  judgment 
appealed  against  (35  N.  S.  Uep.  223),  Sedge- 
wick  and  Mills,  JJ.,  dissenting,  that  although 
the  debentures  themselves  were  not  liable  to 
the  duty  either  in  the  hands  of  the  executors 
or  of  the  purchasers,  the  proceeds  of  their  sale 
were  when  i)assing  to  legatees.  Cobts  will  be 
given  for  or  against'  the  Crown  as  in  other 
cases.  Lovilt  v.  Attorney -General  of  Nova 
Scotia,  xxxiii.,  350. 

5.  Hypothecary  debts — Legatee  of  hypothe- 
cated laud  —  Liability  of  universal  legatee — ■ 
Art,  889  C.  C. 

See  Will,  58, 
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(5.  Acceptance  —  Acts  of  administration — 
Conservatory'  acts  —  Fraudulent  artifices  — 
Arts.  6'^6*,  660  C.  C. 

tiee  Notary.  1. 

7.  Failure  of  heirs — Escheat — Limitation  of 
action. 

See  Title  to  Land,  131. 

8.  Sale  of  right  by  co-heir — Insolvency  of 
co-'heir — Sale  by  curator — Retrait  successoral 
-^Art.  710  O.  a. —Prescription. 

See  Ketrait  Successoral. 

9.  Testamentary  executors — Balance  due  by 
tutor — Practice  —  Action  for  account — Provi- 
sional possession — Envoi  en  possession — Par- 
ties— Extra-judicial  consent  to  form  of  action. 

See  Executors  and  Administrators.  8. 


8UIT8. 

See  Actions. 


SUPERANNUATION. 

See  Civil  Service — Pension  de  Retraite. 


SUPREME  COURT  PRACTICE. 

See   Practice  of  the   Supreme  Court  of 
Canada. 


SURETYSHIP. 

1.  Contract  with  firm — Continuing  security 
to  firm  and  member  or  members  constituting 
firm  for  the  time  being — Death  of  partner — 
Liability  of  surety.] — S..  by  indenture  under 
seal,  bernme  surety  to  the  firm  of  C.  &  Sons 
for  poorN  to  be  sold  to  Q..  and  agreed  to 
be  a  continuing  security  to  the  firm  or  "  to 
the  member  or  members  for  the  time  being 
constituting  the  said  firm  of  C.  &  Sons,"  for 
sales  to  be  made  by  the  firm  or  **  any  member 
or  members  of  the  said  firm  of  C.  &  Sons,"  to 
Q.,  so  long  as  they  should  mutually  deal  to- 
gether.— The  senior  member  of  the  firm  died, 
and  by  his  will  appointed  the  other  members 
of  the  firm  his  executors.  They  entered  into  a 
new  agreement  of  co-partnership  and  continued 
to  carry  on  the  business  under  the  firm  name 
of  C.  &  Sons,  and  subsequently  transferred 
all  their  interest  in  the  business  to  a  joint 
stock  company.  The  action  against  S.  was  for 
goods  sold  to  Q.  after  such  death.  Held,  re- 
versing the  judgment  appealed  from  (11  Ont. 
App.  R.  156),  and  restoring  the  judgment  of 
the  Common  Pleas  Division  (5  O.  R.  189), 
that  the  death  dissolved  the  firm  of  C.  &  Sons, 
and  put  an  end  to  the  contract  of  suretyship.. 
Starrs  v.  Cosgrave  Brewing  and  Malting  Go. 
of  Toronto,  xii.,  571. 

2.  Bank  official — Surety — Misconduct — Ille- 
gal transactions  —  Proper  banking  business — 
Sanction  of  dtrec^or^.J — The  sureties  of  an 
absconding  bank  cashier  are  not  relieved  from 
liability  by  shewing  that  the  bank  employed 
their  principal  in  transacting  what  was  not 
properly   banking  business,   in   the  course  of 


which  he  appropriated  the  bank  funds  to  his 
own  use,  the  claim  against  the  sureties  being 
for  the  moneys  so  appropriated  by  the  princi- 
pal, and  not  for  losses  occasioned  by  such  ille- 
gal transactions.  Springer  v.  Exchange  Bank 
of  Canada:  Barnes  v.  Exchange  Bank  of  Can- 
ada, xiv.,  716. 

3.  Mortgage  to  bank — Continuing  security — 
Present  indeotedness  of  principal — Commercial 
paper  —  Dealings  by  bank  —  Taking  forged 
paper  in  renewal— Release  of  surety.] — McK. 
gave  a  mortgage  to  the  bank  as  security  for 
present  indebtedness  of,  and  future  advances 
to,  a  customer  of  the  bank.  By  the  terms  of 
the  mortgage  McK.  was  to  be  liable  for  pro- 
missory notes,  &c.,  of  the  customer  outstand- 
ing at  date  of  mortgage,  and  all  renewals,  al- 
terations and  substitutions  thereof.  Held,  per 
Ritchie,  C.J.,  Fournier  and  Taschereau.  JJ., 
that  the  bank  having  given  up  the  promissory 
notes,  &c.,  and  accepted  as  renew^als  thereof, 
forged  and  worthless  paper,  McK.  was,  to  the 
extent  of  such  worthless  paper,  relieved  from 
liability  as  such  surety.  Held,  per  Strong,  J., 
that  the  bank,  having  accepted  the  renewals 
in  the  ordinary  course  of  banking  business, 
and  it  not  being  shewn  that  they  were  guilty 
of  negligence,  the  surety  was  not  relieved. 
Held,  per  Gwynne,  J.,  that  as  there  was  a  re- 
ference ordered  to  take  an  account  of  the 
notes  alleged  to  be  forged,  the  consideration 
of  the  surety's  liability  should  be  postponed 
until  the  account  was  taken.  Judgment  ap- 
pealed from  (12  O.  R.  498^  affirmed.  Mer- 
chants' Bank  of  Canada  v.  McKay,  xv.,  672. 

4.  Bond  —  Illegal  consideration  —  Stifling 
prosecution.] — In  an  action  on  a  bond  exe- 
cuted by  J.  to  secure  a  debt  of  L.  to  the  bank 
the  evidence  shewed  that  L.,  who  had  married 
an  adopted  daughter  of  J.,  was  agent  of  the 
bank,  and,  having  embezzled  the  bank  funds, 
the  bond  was  given  in  consideration  of  an 
agreement  not  to  prosecute.  Held,  affirming 
the  Supreme  Court  (N.  S.),  that  the  consider- 
ation for  the  bond  was  illegal  and  J.  was  not 
liable  thereon.  People's  Bank  of  Halifax  v. 
Johnson,  xx.,  541. 

5.  Interference  with  rights  of  surety — Dis- 
charge.]— The  Union  Bank  agreed  to  discount 
the  paper  of  S.,  A.  &  Co.,  railway  contractors, 
indorsed  by  0*G.,  as  surety,  to  enable  them  to 
carry  on  a  railw^ay  contract  for  the  Atlantic 
&  North-West  Ry.  Co.  O'G.  indorsed  the 
notes  on  an  understanding  or  an  agreement 
with  the  contractors  and  the  bank  that  all 
moneys  to  be  earned  under  the  contract  should 
be  paid  directly  to  the  bank  and  not  to  the 
contractors,  and  an  irrevocable  assignment  by 
the  contractors  of  all  moneys  to  the  bank  was 
in  consequence  executed.  After  several  esti- 
mates had  been  thus  paid  to  the  bank  it  was 
found  that  the  work  was  not  progressing  fa- 
vourablj',  and  the  railway  company  then,  with- 
out the  assent  of  O'C,  but  with  the  assent  of 
the  contractors  and  the  bank,  guaranteed  cer- 
tain debts  due  to  creditors  of  the  contractops 
and  out  of  moneys  subsequently  earned  by  the 
contractors  made  large  payments  for  wa^es, 
supplies  and  provisions  necessary  for  carrying 
on  the  work.  In  October,  1888,  the  bank, 
also,  without  the  assent  of  O'G.,  applied  for 
and  got  possession  of  a  cheque  for  $15,(XX). 
which  had  been  accepted  by  the  bank  and 
held  by  the  company  as  security  for  the  due 
performance  of  the  contract,  in  consideration 
of  signing  a  release  to  the  railway  company 
'*  for   all    payments   heretofore   made  by   the 
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company  for  labour  employed  on  said  contract 
and  for  material  and  supplies  which  went  into 
the  work."  The  contract  undejr  certain  cir- 
cumstances gave  the  right  to  the  company  to 
employ  men  and  additional  workmen,  &c.,  as 
they  might  think  proper,  but  did  not  give  the 
right  to  guarantee  contractors*  debts  or  pay 
for  provisions  and  food,  &c.  Held,  that  there 
was  such  an  interference  with  the  rights  of 
O'G.  as  surety  as  to  discharge  him.  Tasche- 
reau  and  Gwynne,  JJ.,  dissenting.  0*Oara  v. 
Union  Bank  of  Canada,  xxii.,  404. 

[Appeal  to  Privy  Council  dismissed  non- 
prosecution.     See  24  Can.  Gaz.,  p.  224]. 

6.  Discharge  of  surety  —  Reservation  of 
rights  —  Promissory  note  —  Discharge  of 
maker.] — Where  the  holder  of  a  promissory 
note  had  agreed  to  accept  a  third  party  as  his 
debtor  in  lieu  of  the  maker. — Held,  affirming 
the  judgment  of  the  Court  of  Appeal  (20  Ont. 
App.  R.  208,  suh  nom.  Holliday  v.  Hogan), 
that  as  according  to  the  evidence  there  was  a 
complete  novation  of  the  maker's  debt  secured 
by  the  note  and  a  release  of  the  maker  in  re- 
spect thereof,  the  indorsers  on  the  note  were 
also  released.  Holliday  v.  Jackson  d  Halleit. 
xxii.,  479. 

7.  Insurance — Guarantee — Noiioe  to  insurer 
of  defalcation — Diligence.] — A  guarantee  po- 
licy insuring  the  honesty  of  W.,  an  employee, 
was  granted  upon  the  express  conditions,  (1) 
that  the  answers  contained  in  the  application 
contsiined  a  true  statement  of  the  manner  in 
which  the  business  was  conducted  and  accounts 
kept,  and  that  they  would  be  so  kept,  and  (2) 
that  the  employers  should,  immediately  upon 
its  becoming  known  to  them,  give  notice  to  the 
guarantors  that  the  employee  had  become 
guilty  of  any  criminal  offence  entailing  or 
likely  to  entail  loss  to  the  employers  and  for 
which  a  claim  was  liable  to  be  made  under 
the  policy.  There  was  a  defalcation  in  W.'s 
accounts,  and  the  evidence  shewed  that  no 
proper  supervision  had  been  exercised  over 
W.'s  books,  and  the  guarantors  w^ere  not  noti- 
fied until  a  week  after  employers  had  full 
knowledge  of  the  defalcation,  and  W.  had  left 
the  country.  Held,  affirming  the  judgment  of 
the  court  below  (Q.  R.  2  Q.  B.  6),  that  as  the 
employers  had  not  exercised  the  stipulated 
supervision  over  W.,  and  had  not  given  imme- 
diate notice  of  the  defalcation,  they  were  not 
entitled  to  recover  under  the  policy.  Harbour 
Commissioners  of  Montreal  v.  Guarantee  Co. 
of  yorth  America,  xxii.,  542.     , 

8.  Mortgage  —  Discharge  —  Action  on 
promissory  note  —  Security  for  mortgage 
debt.] — A.  and  B.  partners  in  business,  bdr- 
roiived  money  from  C.,  giving  him  as  security 
their  joint  and  several  promissory  note  and  a 
mortgage  on  partnership  property.  The  part- 
nership having  been  dissolved 'A.  assumed  all 
the  liabilities  of  the  firm,  and  continued  to 
carry  on  the  business  alone.  After  the  disso- 
lution C.  gave  A.  a  discharge  of  the  mortgage, 
but  without  receiving  payment  of  his  debt, 
and  afterwards  brought  an  action  against  B. 
on  the  promissory  note.  Held,  that  by  the 
terms  of  the  dissolution  of  partnership  the 
relations  between  A.  and  B.  were  changed  to 
chose  of  principal  and  surety,  and  it  having 
been  found  at  the  trial  that  C.  had  notice  of 
such  change  his  releasQ.  of  the  principal,  A., 
discharged  B.,  the  surety,  from  liability  for 
the  debt.  Judgment  appealed  from  (20*  Ont. 
App.  R.  095)  affirmed.  Allison  v.  McDonald, 
xxiii.,  635. 


9.  Postmaster's  bond  —  Penal  clause  —  Lew 
loci  contractus  —  Negligence  —  Laches  of  the 
Crown  officials  —  Release  of  sureties — Arts. 
105S,  1054,  1131,  11S5,  1927,  1929-1965  C.  C] 
— In  an  action  by  the  Crown  on  the  informa- 
tion of  the  Attorney-General  for  Canada  upon 
a  bond  executed  in  the  Province  of  Quebec  in 
the  form  provided  by  the  **  Act  respecting  the 
security  to  be  given  by  the  officers  of  Canada  " 
(31  Vict.  c.  37;  35  Vict.  c.  19)  and  **The  Post 
Office  Act"  (38  Vict.  c.  7)  :—Held,  affirming 
the  judgment  appealed  from  (6  Ex.  C.  R.  236) , 
Strong,  C.J.,  dissenting,  that  the  right  of  ac- 
tion under  the  bond  was  governed  by  the  law 
of  Quebec.  Held,  further,  that  such  a  bond 
was  not  an  obligation  with  a  penal  clause 
within  the  application  of  arts.  1131  and  1135 
of  the  Civil  CJode  of  Ix)wer  Canada.  Held, 
also,  that  the  rule  of  law  that  the  Crown  is 
not  liable  for  the  laches  or  negligence  of  its 
officers  obtains  in  the  Province  of  Quebec  ex- 
cept where  altered  by  statute.  Black  v.  The 
Queen,  xxix.,  693. 

10.  Conditional  loarranty — Consignment  on 
'  del  credere  commission  —  Notice  —  Posscs- 
I  sion  of  goods  —  Art.  1959  C.  C]  —  T.  wrote 
I  a   letter   agreeing    to   guarantee  payment   for 

goods  consigned  on  del  credere  commission  to 
I   R.,  on  condition  that  he  should  be  allowed, 
;  should  occasion  arise,  to  take  over  the  goods 
I  consigned.     Shortly  afterwards    the    creditor, 
without  giving  any  notice   to  T.,   closed   the 
agency,  withdrew  some  of  the  goods  and  per- 
mitted  others   to  be  seized   in   execution   and 
removed  beyond  the  reach  of  T.    The  creditor 
did  not  give  T.  any  authority  to  take  posses- 
sion of  the  goods  as  stipulated  in  the  letter  of 
guarantee: — held,   that   the   condition   of   the 
guarantee  had  not  been  complied  with  by  the 
creditor,  and  that  he  could  not  hold  the  war- 
rantor responsible.    Brown  v.  Torrance,  xxx., 

311. 

* 
I. 

11.  Insolvent  Act  *of  IHlu — Defaulting  as- 
signee— Official  bond.] — Where  an  official  as- 
signee under  the  Insolvent  Act  of  1875  has 
taken  possession  of  an  insolvent  estate  in  that 
capacity,  and  subsequently  the  creditors  have, 
by  a  resolution  passed,  at  a  meeting  of  the 
creditors,  continued  him  as  assignee  to  the 
estate  without  exacting  any  further  security, 
and  while  acting  as  such  assignee  he  makes 
default  to  account  for  moneys  of  the  estate, 
the  creditors  have  recourse  upon  the  bond 
given  for  the  due  performance  of  his  duties  as 
official  assignee.  Judgment  appealed  from  (4 
Dor.  Q.  B.  220)  affirmed.  LHoumeum  v. 
Dansereau,  xii.,  307. 

12.  Promissory  note  —  Secretion  —  Remedy 
by  indorser  —  Capias  —  Art.  1953  C.  C. — 
Art.  798  C.  C.  P. 

See  Fraudulent  Preference,  4. 

13.  Promissory  note  —  Indorser  giving  time 
to  maker — Release, 

See  Bills  and  Notes,  44. 

14.  Indorsement  to  secure  advances  — 
Financial  agents'  commission  —  Remuneration 
for  indorsement. 

See  Contract,  254. 

15.  Conditional  guarantee  —  Proof  of  loss. 

See  Evidence.  157. 
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16.  Guarantee  of  debt — Indorsement  of  note 
— Evidence. 

See  Bills  and  Notes,  45. 
And  see  Pbincipal  and  Surety. 


SURRENDER. 

1.  Declaration  d*hypoth€que — Abandonment 
of  mortgaged  lands — Personal  condemnation,] 
— In  an  action  en  declaration  d*hypotMque  the 
defendant  may,  in  default  of  his  surrendering 
the  property  within  the  period  fixed  by  the 
court,  be  personally  condemned  to  pay  the  full 
amount  of  the  sheriff's  claim.  Dubuc  v.  Kidr- 
stOH,  xvi.,  357. 

2.  Indian  lands — Surrender  —  Grown  grant 
— Sale  of  lands  for  taxes — Lists  attached  to 
warrant— Si  Vict.  c.  S6,  s.  12H  {0.),R.  S.  O. 
{1877)  c.  108,  s.  156.]— In  1857.  a  lot,  forming 
part  of  a  tract  surrendered  to  the  Crown  by 
the  Indians,  was  sold,  and  in  18G9  the  Domin- 
ion Government  issued  a  patent  therefor  to 
the  plaintiff.  In  1870,  the  lot,  less  two  acre^ 
was  sold  to  one  D.  K.,  for  taxes  assessed  and 
accrued  due  for  1804  to  18G9,  who  sold  to  de- 
fendant, and  defendant  purchased  the  two 
acres  at  a  sale  for  taxes  in  1873.  The  war- 
rants for  sale  of  the  lands  were  signed  by  the 
warden  with  the  seal  of  the  county,  and  au- 
thorized the  treasurer  **  to  levy  upon  the  vari- 
ous parcels  of  land  hereinafter  mentioned  for 
the  arrears  of  taxes  due  thereon  and  set  oppo- 
site to  each  parcel  of  land,"  and  attached  to 
these  warrants  were  the  lists  of  lands  to  be 
sold,  including  the  lands  in  question.  The 
lists  and  the  warrant  were  pasted  together  by 
the  whole  length  of  the  top,  but  the  lists  were 
not  authenticated  by  the  signature  of  the  war- 
den nor  the  seal  of  the  county.  By  the  As- 
sessment Act,  32  Vict.  c.  3G,  s.  128  (O.),  the 
warden  is  required  to  return  one  of  the  lists 
of  the  lands  to  be  sold  for  ^axes,  transmitted  to 
him,  &c.,  to  the  treasurer,  with  a  warrant 
thereto  annexed  under  the  hand  of  the  warden 
and  seal  of  the  county. — Held,  affirming  the 
judgment  appealed  from  (4  Out.  App.  R  159), 
Fournier  and  Henry,  JJ.,  dissenting,  that  up- 
on the  surrender  the  lands  became  ordinary 
unpatented  Crown  lands,  and  upon  being 
granted  became  liable  to  assessment ;  that  the 
list  and  warrant  may  be  regarded  as  one  en- 
tire instrument  and,  as  the  substantial  require- 
ments of  the  statute  had  been  complied  with, 
liny  irregularities  had  been  cured  by  K.  S.  O. 
(1877)  c.  180,  s.  15G.  Church  v.  Fenton,  v., 
239. 

3.  Treaty  No.  S—North-West  Angle— Vest- 
ing of  title — Occupancy  —  Lands  reserved  for 
Indians— Ji.  A.  A.  Act,  s.  9J.  s.-s.  2Jf—8.  92, 
s.-s.  5—ss.  109,  ii7.]— The  lands  within  the 
boundary  of  Ontario  in  which  the  claims  or 
rights  of  occupancy  of  the  Indians  were  sur- 
rendered or  became  extinguished  by  the  Do 
minion  Treaty  of  1873,  known  as  the  North- 
West  Angle  Treaty,  No.  3,  form  part  of  the 
public  domain  of  Ontario  and  are  public  lands 
belonging  to  Ontario  by  virtue  of  the  provi 
sions  of  the  British  North  America  Act,  1867. 
— Only  lauds  specifically  set  apart  and  re- 
served for  the  use  of  the  Indians  are  *'  lands 
reserved  for  Indians  "  within  the  meaning  of 
s.  91,  item  24  of  the  British  North  America 
Act  (18t37),  Strong  and  Gwynne,  JJ..  dissent- 
ing. *S7.  Catharines  Milling  and  Lumber  Co. 
V.  The  Queen,  xiii.,  577. 

[Judgment  affirmed  by  the  Privy  Council 
(14  App.  Cas.  46).] 


4.  Constitutioncd  question  —  Legislative 
jurisdiction — Appeal  per  saltum. 

See  Appeal,  330. 

5.  Treaties  with  Indians — Surrender  of  In^ 
dian  rights  —  Mines  and  minerals  —  Croim- 
grant  —  Constitutional  law  —  J^  Vict,  c.  t8 

See  Title  to  Lands,  141. 
And  see  Title  to  Land  and  Treaties. 


SURVEYS. 

1.  Title  to  land — Old  grant — Starting  point 
— Metes  and  bounds.] — In  an  action  of  eject- 
ment the  question  to  be  decided  was,  whether 
the  locus  was  situate  within  the  plaintifTs 
lot  No.  5,  in  concession  18,  or  within  defend- 
ant's lot  adjoining  No.  24,  in  concession  17. — 
The  grant  through  which  plaintiff's  title  was 
originally  derived  gave  the  southern  boundary 
of  lot  5  as  a  starting  point,  the  course  being 
thence  eighty-four  chains  more  or  less  to  the 
river.  The  original  surveys  were  lost,  and  this 
starting  point  could  not  be  ascertained.  Held, 
afiirmiug  the  judgment  appealed  from  (11  Ont. 
App.  H.  788),  Strong  and  Taschereau,  J  J., 
dissenting,  that  such  southern  boundary  could 
not  be  ascertained  by  measuring  back  exactly 
eighty-four  chains  from  the  river.  Flumb  v. 
iSteinhoff,  xiv.,  739. 

2.  Boundaries  —  Trespass  —  Reference  to 
surveyors  —  Duty  of  surveyors  —  Old  line.] 
— R.,  who  held  a  license  from  the  government 
to  cut  timber  on  Crown  lands,  claimed  that 
S.,  licensee  of  the  adjoining  lot,  was  cutting 
timber  on  his  grant,  and  replevied  logs  al- 
leged to  be  so  cut  by  S.  The  replevin  suit  was 
settled  by  an  agreement  between  the  parties 
to  leave  the  matter  to  surveyors  to  establish 
the  line  between  the  two  lots,  the  agreement 
providing  that  the  lines  of  the  land  held  un- 
der the  license  of  K.  should  be  surveyed  and 
established  by  named  surveyors  and  the  stumps 
counted,  &c.  Held,  reversing  the  judgment  ap- 
pealed from  (26  N.  B.  Kep.  258),  that  under 
this  agreement  the  surveyors  were  bound  to 
make  a  formal  survey,  and  could  not  take  a 
line  run  by  one  of  them  at  a  former  time  as 
the  said  boundary  line.  Snowball  v.  Ritchie, 
xiv.,  741. 

3.  Plan  of  sub-division  —  Description  in 
deed  —  Staking  out  lines  —  Estoppel  —  Mis- 
take —  Licensed  use  —  Standing  by  without 
objection. 

See  Boundary.  1. 

4.  Agreement  as  to  boundaries — Plan  signed 
by  panics  —  Statute  of  Frauds  —  Equitable 
jurisdiction. 

See  Boundary,  2. 

5.  Expropriation  of  land  —  Tenants  in 
common  —  PropriHaires  par  indivis  —  Con- 
st ruction  of  agreement  —  Misdescription  — 
Plans  and  hooks  of  reference  —  Registry  laws 
— Satisfaction  of  condition  as  to  indemnity. 

See  Railways.  32. 

6.  Homage — Concession  line — Evidence. 

See  Boundary,  5. 
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7.  Mines  and  minerals  —  Adverse  claim  — 
Form  of  plan  —  Right  of  action — Condition 
precedent  —  Necessity  of  actual  survey — R, 
i«.  B,  C,  {1897}  c.  135,  s.  37— «.  8.  B,  C, 
U897)  e,  5.  s.  16. 

See  MnvES  and  Minesaxs,  16. 

8.  Description  of  lands  —  Surveyor's  line — 
Boundary  marks — Flan. 

See  New  Tbial,  36. 


SURVIVORSHIP. 


Joint  tenants  — 


1.  Tenants  in  common 
Construction  of  toill. 

See  Will,  7. 


2.  Joint   tenancy — Life   estate — Remainder. 
See  Title  to  Land,  79. 


TAII.. 

See  Estate  Tail — Substitution. 


TARIFF  ACT. 

See  Customs  Duties. 


TAXATION. 

See  Assessment  and  Taxes — Constitution- 
al Law  —  Customs — Duties  —  Legis- 
lation— Municipal  Cosfobation — Suc- 
cession Duties. 


TAX  DEEDS  AND  TAX  SAXES. 

See  Assessment  and  Taxes  —  Municipal 

COBPOBATIONS  —  SaLE — TlTLE  TO  LAND. 


TEIiEORAPH  AND  TELEPHONE 
LINES. 

1.  Contract  —  Exclusive  privileges  —  Ope- 
ration of  railway  —  Telegraph  lines  — 
Foreign  corporation  —  Public  interest  —  Re- 
straint of  trade. 

See  Comity. 

2.  Lease  of  system — Operation — Trouble  de 
droit — Trespass. 

See  Lease,  23. 

3.  Construction  of  line — Wrongful  cutting 
of  trees— Justification  by  statute — Necessity 
of  act  done — Construction  of  statute. 

See  Tbespass,  2. 

4.  Telephones  —  Transmission  of  messages 
— Agreement  not  to  '"transmit" — Construction 
of  contract. 

See  CoNTBACT,  9. 

5.  Telephone  lines — Placing  poles  on  street 
— Proximate  cause  of  injury. 

See  Negligence,  192. 


TENANT. 

1.  Drainage  scheme — Injury  to  land — Right 
to  recover  damages. 

See  Municipal  Corpobation,  86,  93. 

2.  Recourse  for  damages  —  Expropriation — 
Right  of  action. 

See  Action,  139. 

3.  Fencing  —  Laying  out  boundaries  — 
Construction  of  deed  —  Estoppel  by  cotiduct — 
Words  of  limitation  —  Description  of  lands — 
Registry  laios — Notice  of  prior  title — Riparian 
rights  —  Possession  —  Acquisitive  prescript 
tion  —  Tenant  by  suff ranee  —  Right  of  ac- 
tion— Adding  parties — Practice. 

See  Railways,  82,  153. 

See  Landlobd  avd  Tenant — Lease — Lessob 
AND  Lessee — Title  to  Land. 


TENANT  AT  WILL. 

1.  Possession  —  Caretaker  —  New  tenancy 
— Statute  of  Limitations, 

See  Title  to  Land,  78. 

2.  Attornment  in  mortgage  —  Tenancy  at 
icill— Privilege  of  landlord — Distress  for  in- 
terest. 

See  Mobtgaoe.  56. 


TENANT  FOR  LIFE. 

1.  Conveyance  to  railway  company  by  — 
Railway  Acts—C,  8.  C.  c,  66,  s.  11,  s.-s.  i— - 
24  Vict.  c.  17,  si   (O.). 

See  Railway,  149. 

2.  Construction  of  will — Words  of  futurity 
— Joint  lives — Time  for  ascertainment  of  class 
— **  Lawful  heirs  " — Survivor  dying  without 
issue. 

See  Will.  35. 

And  see  Title  to  Land. 


TENANT  IN  TAIL. 

Construction  of  statute  —  Estates  tail  — 
Will  —  Executory  devise  over  —  "  Dying 
without  issue  " — *'  Lawful  heirs  " — *'  Heirs  of 
the  body*' — Estate  in  remainder  expectant  — 
Statutory  title — Title  by  will — Conveyance  by 
tenant  in  tail. 

See  Will.  19. 

And  see  Substitution — Title  to  Land. 


TENANTS  IN  COMMON. 

1.  Construction  of  will  —  Devise  in  sever^ 
alty  —  Joint  tenancy — Evidence — Partition."] 
— A  devise  to  testator's  two  sons,  their  heirs, 
&c.,  provided  that  the  devisees  should  jointly 
and  in  equal  shares  pay  testator's  debts  and 
the  legacies  in  the  will.  There  were  six  lega- 
cies of  £50  each  to  other  children  of  the  tes- 
tator, and  these  were  to  be  paid  by  the  de- 
visees at  the  expiration  of  2,  3,  4.  5,  6  and  7 
years  respectively.  The  estate  vested  before 
the  statute  abolishing  joint  tenancies  in  Nova 
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Scotia  came  into  operation.  Held,  reversing 
the  judgment  appealed  from  (21  N.  S.  Kep. 
378),  Tascliereau  and  Gwynne,  JJ.,  dis- 
senting, that  these  provisions  for  pay- 
ments of  debts  and  legacies  indicated  an 
intention  on  the  testator's  part  to  effect 
a  severance  of  the  devise  and  the  devisees 
took  as  tenants  in  common  and  not  as 
joint  tenants.  Fisher  v.  Anderson  (4  Can.  S. 
C.  R.  4(H))  followed.— On  the  trial  of  a  suit 
between  persons  claiming  through  the  respec- 
tive devisees  for  partition  of  the  real  estate 
so  devised,  evidence  of  a  conversation  between 
the  devisees,  which  plaintiff  claimed  would 
shew  that  a  severance  was  made  after  the 
estate  vested,  was  tendered  and  rejected  as 
being  evidence  to  assist  in  construing  the  will. 
Held,  Gwynne,  J.,  dissenting,  that  it  was  pro- 
perly rejected.  Held,  per  (jwynne  and  Pat- 
terson, J  J.,  that  the  evidence  might  have  been 
received  as  evidence  of  a  severance  between 
the  devisees  themselves  if  a  joint  tenancy  had 
existed.     Clark  v.  Clark,  xvii.,  376. 

2.  Trustees  —  Powers  —  Party  tcall  — 
Tenants  in  common.] — M..  owner  of  two  ware- 
houses, Nos.  5  &  7  (the  dividing  wall  being 
necessary  for  the  support  of  bothj  executed  a 
deed  with  power  of  sale  of  No.  5,  by  way  of 
maniage  settlement  on  his  daughter.  M.  hav- 
ing died,  his  executors  executed  a  deed  of 
confirmation  to  the  purchaser  of  No.  5  from 
the  trustees  of  the  marriage  settlement  by  a 
description  which,  it  was  claimed  by  the  pur- 
chaser, conveyed  absolutely  the  freehold  estate 
in  the  party  wall  and  the  land  covered  by  it. 
An  action  being  brought  by  the  executors  of 
M.  to  have  it  declared  that  the  wall  in  ques- 
tion was  a  party  wall :  Held,  reversing  the 
judgment  of  the  Court  of  Appeal,  that  the 
trustees  of  the  will  and  marriage  settlement 
were  bound  by  the  trust  declared  in  the  in- 
struments under  which  they  derived  their  pow- 
ers, and  even  if  it  could  be  shewn  that  the 
confirmation  deed  had  the  effect  of  conveying 
a  greater  quantity  of  land  than  the  deed  from 
the  trustees  of  the  marriage  settlement,  such 
a  voluntary  conveyance  in  favour  of  one  bene- 
ficiary, which  would  operate  prejudicially  to 
the  interests,  of  the  other  beneficiaries  would 
be  a  breach  of  trust  and  consequently  void. 
Held,  that  upon  the  execution  of  the  deed  by 
way  of  marriage  settlement  of  No.  5.  the  wall 
common  to  the  two  warehouses,  Nos.  5  and 
7,  became  a  party  wall  of  which  the  owners  of 
the.  warehouses  were  tenants  in  common. 
Lewis  v.  Allison,  xxx.,  173. 

3.  Construction  of  will  —  Survivorship  — 
Joint  tenants — Tenants  in  common. 

See  Wiix,  7. 

4.  Action  for  use  and  occupation — Trespass 
— Mesne  profits — Parties. 

See  Ejectme:^t,  2. 

5.  Witt  —  Survival  of  tenant  for  life  — 
Remainder — Owner  in  fee — Statute  of  Limi- 
tations— Adverse  possession. 

See  Title  to  Land,  57. 

6.  Will  —  Devise  to  two  sons  —  Devise 
over  of  one's  share  —  Condition  —  Context — 
Codicil, 

See  Will,  16. 

7.  Partition  of  lands  —  Statute  of  Limit  a-- 
tions — Possession — R.  S.  N.  S.  (5  ser.)  c.  112. 

See  Limitations  of  Actions,  26. 


TENDER. 

1.  Deficiency  in  goods  delivered — Payment 
into  court  —  Acknowledgment  of  liability  — 
Estoppel, 

See  Action,  128. 

2.  Charter  party  —  Lien  for  freight — Stor- 
age— Trover  for  cargo. 

See  Cabbiebs,  23. 

3.  Railway  construction  —  Bond  —  Uni- 
lateral undertaking — Acceptance. 

See  Contract,  257. 

4.  Pledge  —  Deposit  with  tender — Forfei- 
ture —  Breach  of  contract  —  Municipal  cor- 
poration —  Right  of  action  —  Restitution  of 
thing  pledged. 

See  Pledge,  9. 


TERMS,  INTERPRETATION  OF. 

See  Words  and  Terms. 


TERRITORIAI.   DIVISIONS. 

Habeas  corpus  —  Jurisdiction  —  Form  of 
commitment  —  Judicial  notice  —  R.  S.  C,  c, 
135,  s.  32. 

See  Justice  of  the  Peace,  2. 


TERRITORIAL  ORDINANCES. 

See  CoNSTiTL'TioNAL  Law — Statutes. 


TIMBER  BERTHS   AND  LICENSES. 

See  Crown.  85,  88,  90,  92,  95. 


TIMBER  SLIDES. 

Incorporated  company — Forfeiture  of  char- 
ter —  Estoppel  —  Compliance  with  statute — 
Res  judicata — Collection  of  tolls. 
See  Company  Law,  22. 

And  see  Rivers  and  Streams. 


TIME. 


1.  Renewal  of  chattel  mortgage  —  Compu- 
tation of  time—N.-W.  Ter.  Ord.  A^o.  5  of  1881. 

Sec  Chattel  Mortgage.  4. 

2.  Appeal  —  Time  limit  —  Commencement 
of  —  Pronouncing  or  entry  of  judgment  — 
Security  —  Ejrtension  of  time  —  Order  of 
judge— R.  S.  C.  c.  135,  ss.  kO,  J,2,  46. 

See  Vacation,  7. 

3.  Appeal  —  Time  limit  —  Commencement 
of  —  Pronouncing  or  entry  of  judgment  — 
Security  —  Extension  of  time  —  Order  of 
judge— R,  S,  C.  c.  135,  ss,  40,  4^,  4^, 

See  Appeal,  430.  431. 


1397 


TITLE  TO  LAND. 


1398 


TITI.E   TO   UkND. 

1.  Deeds  and  Conveyances,  1-26. 

2.  Evidence  of  Title,  27-31, 

3.  Incumbrances,  32-54. 

4.  Inheritance,   Succession  and  Devise, 

55-64. 

5.  Judicial  Titles,  65  74. 

6.  Possession,  75-109. 

(a)   Limitation  of  *Prcscription,  75-97. 
(6)  Evidence  of  Possession,  98-109. 

7.  Registration,  110-116. 

8.  Trusts,  117-123. 

9.  Warranty,  124  127. 
10.  Other  Cases,  128-162. 

1.  Deeds  and  Conveyances. 

1.  Lex  loci  —  Conveyance  under  Foreign 
Bankruptcy  Act — Lands  in  Canada.^ — ^An  as- 
signment or  conveyance  under  foreign  bank- 
ruptcy proceedings  is  ineffectual  to  pass  title 
to  lands  in  Canada.  Macdonald  v.  Georgian 
Bay  Lumber  Co.,  ii.,  364. 

A^ce  2  Ont.  App.  R.  36. 

2.  Contract  —  Rescission  —  Conveyance  of 
land  —  Misrepresentation  —  Fraud  —  Deceit 
— Notice — Inquiry.]  —  A  party  Who  seeks  to 
set  aside  a  conveyance  of  land  executed  in 
pursuance  of  a  contract  of  sale,  for  misrepre- 
sentation relating  to  a  matter  of  title,  is 
bound  to  establish  fraud  to  the  same  extent 
and  degree  as  a  plaintiff  in  an  action  for  de- 
ceit.— ^B.  bought  land  described  as  **  two  par- 
cels containing  18  acres  more  or  less/'  and 
afterwards  brought  an  action  for  rescission  of 
his  contract^  on  the  grounds  that  he  believed 
he  was  buying  the  whole  lot  offered  for  sale, 
being  some  25  acres,  and  that  the  vendor  had 
falsely  represented  the  land  sold  as  extending 
to  the  river  front.  The  evidence  shewed  that 
B.  had  knowledge,  before  his  purchase,  that  a 
portion  of  the  lot  had  been  sold,  if  eW,  affirm- 
ing the  Court  of  Appeal  for  Ontario  (23  C. 
L.  J.  299)  that  even  if  B.  was  not  fully  aware 
that  the  portion  so  sold  was  that  bordering  on 
the  river  front,  the  knowledge  he  had  was 
sufficient  to  put  him  on  inquiry  as  to  its  situa- 
tion, and  he  could  not  recover  on  the  ground 
of  misrepresentation.  Bell  v.  Macklin,  xv., 
576. 

3.  Deed  absolute  in  form — Mortgage  —  Evi- 
dence of  intention.] — To  induce  a  court  to  de- 
clare a  deed,  absolute  on  its  face,  to  have  been 
intended  to  operate  as  a  mortgage  only  the 
evidence  of  such  intention  must  be  of  the 
clearest,  most  conclusive  and  unquestionable 
character  (7  Man.  L.  R.  203,  affirmed).  Mc- 
Micken  v.  Ontario  Bank,  xx..  548. 

4.  Words  of  grant — Passing  title — Legacy.] 
— The  words  **  property  "  and  "  estate  "  are 
both  sufficient  to  pass  realty.  Cameron  v. 
Harper,  xxi.,  273. 

5.  Form  of  deed — Signature  by  a  cross — W 
Vict.  c.  15,  s.  4  (Can.) — Registry  laws — Liti- 
gious rights — Acquiescence — Evidence  —  Com- 
mencement of  proof  —  Warrantor  impeaching 
title—Arts.  1025,  1027,  W2,  USO.  iJ^,  158d, 
1583,  2134,  2/,?7  (7.  C.]— Where  the  registered 
owner  of  lands  was  present  but  took  no  part 
in  a  deed,  subsequently  executed  by  the  repre- 


sentative of  the  vendor,  granting  the  same 
lands  to  a  third  penon,  the  mere  fact  of  his 
having  been  present  raises  no  presumption  of 
acquiescence  or  ratification  thereof. — The  con- 
veyance by  an  heir-at-law  of  real  estate  which 
had  been  already  granted  by  his  father  during 
his  lifetime  is  an  absolute  nullity  and^  cannot 
avail  for  any  purposes  whatever  against  the 
father's  grantee  who  is  in  possession  of  the 
lands  and  whose  title  is  registered. — Writings 
under  private  seal  which  have  been  signed  by 
the  .parties  but  are  ineffective  on  account  of 
defects  in  form,  may  nevertheless  avail  as  a 
commencement  of  proof  in  writing  to  be  sup- 
plemented by  secondary  evidence. — ^The  gran- 
tees of  the  warrantors  of  a  title  cannot  be  per- 
mitted to  plead  technical  objections  thereto  in 
a  suit  with  the  person  to  whom  the  warranty 
was  given. — Where  there  is  no  litigation  pend- 
ing or  dispute  of  title  to  lands  raised  except 
by  a  defendant  who  has  usurped  possession 
and  holds  by  force,  he  cannot  when  sued  set 
up  against  the  plaintiff  a  defence  based  upon  a 
purchase  of  litigious  rights.  Powell  v.  Wat-- 
ters,  xxviii.,  133. 

6.  Scire  facias  —  Title  to  land — Annulment 
of  letters  patent  —  Tender — Sale  or  pledge — 
\  ente  d  rim^f^ — Concealment  of  material  fact 
—Arts.  1274-1279  R.  8.  Q.  —  Registration- 
Transfer  of  Crown  lands— Art.  1007  C.  P.  Q. 
— Art.  1553  C.  C] — ^A  sale  of  Jand  subject  to 

I  the  right  of  redemption  (vente  d  r^mM), 
transfers  the  title  in  the  lands  to  the  pur- 
I  cha.ser  in  the  same  manner  as  a  simple  con- 
]  tract  of  sale.  Salvas  v.  Vassal  (27  Can.  S. 
I  O.  R.  68)  referred  to.  The  Queen  v.  Mont- 
'  miny,  xxix.,  484. 

7.  Sale  of  land  —  Conveyance  absolute  in 
form — Mortgage — Resulting  trust — Notice  to 
equitable  owner — Estoppel — Inquiry.]  —  The 
transferee  of  an  interest  in  lands  under  an  in- 
strument absolute  on  its  face,  although  in  fact 

,  burthened  with  a  trust  to  sell  and  account  for 
the  price,  may  validly  convey  such  interest 
,  without  notice  to  the  equitable  owners  (34  N. 
I  S.  Rep.  453,  affirmed).  Oland  v.  McNeil, 
'  xxxii.,  23. 
I 

8.  Railways — Location  of  permanent  way — 
■  Fencing — Laying  out  of  boundariejf — Construe- 
!  tion  of  deed — Estoppel  by  conduct — Words  of 

'  limitation  —  Registry  laws  —  Notice  of  prior 
title — Riparian  rights — Possession  —  Acquisi- 
tive prescription — Tenant  by  suffrancc — Arts. 
569.  V,72.  1487.  1593.  2193,  219fi,  22/,2,  2251 
C.  C.—Art.  77  C.  P.  Q.—14  d  15  Vict.  c.  51— 
25  Vict,  c.  61,  s.  15 — Findings  of  fact — Assess- ' 
'  ment  of  damages  —  Emphyteutic  lease  —  Do- 
I  maine  direct  —  Domaine  utile  —  Alienation — 
;  Right  of  action — Adding  parties.] — A  railway 
company  purchased  land  from  P..  bounded  by 
a  non-navigable  river,  as  **  selected  and  laid 
out "  for  their  permanent  way.  Stakes  were 
planted  to  shew  the  side  lines,  but  the  railway 
fencing  was  placed  inside  the  stakes  above  the 
water-line,  although  the  company  could  not 
have  the  quantity  of  land  conveyed  unless  they 
took  po.ssession  of  the  edge  of  the  river.  P. 
remained  in  possession"  of  the  strip  of  land  be- 
tween the  fence  and  the  water's  edge  and  of 
the  bed  of  the  stream  ad  medium  filum,  and, 
i  after  the  registration  of  the  deed  to  the  com- 
I  pany,  sold  the  rest  of  his  property  including 
water  rights,  mills,  and  dams  constructed  in 
the  stream  to  the  defendant's  auteur.  describ- 
ing the  property  sold  as  *'  including  that  part 
of  the  river  which  is  not  included  in  the  right 
of  way.  &c."  The  plaintiffs  never  operated 
their  line  of  railway  but,  immediately  on  its 
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completion,  under  powers  conferred  by  their 
charter,  and  the  Railway  Act,  14  &  13  Vict, 
c.  51,  leased  it  for  999  years  to  another  com- 
pany and  the  railway  has  been  ever  since  ope- 
rated by  other  companies  under  the  lease.  The 
plaintiffs'  action  pHitoire^  including  a  claim  i 
for  damages,  was  met  by  pleas:  (1)  That  the 
lease  was  an  alienation  of  all  plaintiffs'  inter- 
est in  the  lands  occupied  by  the  railway  and 
left  them  without  any  right  of  action;  (2) 
that  the  right  of  way  sold  never  extended  be- 
yond the  fencing,  such  being  the  interpretation 
placed  upon  the  conveyance  by  permitting  P. 
to  retain  possession  of  the  strip  of  land  in 
question  and  the  river  ad  medium  filum;  (3) 
that  by  ten  years'  possession  as  owner  in  good 
faith  under  translatory  title  the  defendant  had 
acquired  ownership  by  the  prescription  of  ten 
years,  and  (4)  that,  by  thirty  years'  adverse 
possession  without  title,  the  defendant  and  his 
auteurs  had  acquired  a  title  to  the  strip  of 
land  and  riparian  rights  in  question.  On  ap- 
peal the  Supreme  Court,  i/eZd,  1.  That  the  de- 
scription in  the  deed  to  the  railway  company^ 
included,  es  jure  naiurw^  the  river  ad  medium 
filum  aqua;  as  an  incident  of  the  grant  and 
that  their  title  could  not  be  defeated  by  subse- 
quent conveyance  through  their  vendor  and 
warrantor,  notwithstanding  that  they  may  not 
have  taken  physical  possession  of  all  the  lands 
described  in  the  prior  conveyance.  2.  That  the 
possession  of  the  strip  of  land  and  the  w^aters 
and  bed  of  the  river  ad  medium  filum  by  the 
vendor  and  his  assigns,  after  the  conveyance 
to  the  company,  was  not  the  possession  animo 
4omini  required  for  the  acquisitive  prescription 
of  ten  years  under  art.  2251  C.  C,  but  merely 
an  occupation  as  tenant  by  suff ranee  upon 
which  no  such  prescription  could  be  based.  3. 
That  the  failure  of  the  vendor  to  deliver  the 
full  quantity  of  land  sold  and  the  company's 
abstention  from  troubling  him  in  his  posses- 
sion of  the  same  could  not  be  construed  as 
conduct  placing  a  construction  upon  the  deed 
different  from  its  clear  and  unambiguous  terms 
or  as  limiting  the  area  of  the  lands  conveyed. 
4.  That  the  terms  of  the  description  in  the 
subsequent  conveyance  by  P.  to  the  defend- 
ant's auieur  were  a  limitation  equivalent  to 
an  express  reservation  of  that  part  of  the  pro- 
perty which  had  been  previously  conveyed  to 
the  company  and  prevented  the  defendant  ac- 
quiring title  by  ten  years*  prescription,  and 
further  that  he  was  charged  with  notice  of  the 
prior  conveyance  through  the  registration  of 
the  deed  to  the  company.  5.  That  the  acqui- 
sitive prescription  of  thirty  years  under  art. 
2242  C.  C,  could  not  run  in  favour  of  the 
original  vendor  who  had  warranted  title  to  the 
lands  conveyed  to  the  company  because,  after 
his  sale  to  them,  he  could  not  possess  anv  part 
x)f  the  property  which  he  had  failed  to  deliver 
tinimo  domini  nor  in  good  faith. — ^The  judg- 
ment appealed  from  was  reversed  on  the  ques- 
tions of  law  as  summarized,  Davies,  J.,  du6i- 
fantc,  but  the  findings,  on  conflictory  testimony 
in  respect  of  damages,  made  by  the  trial  judge 
were  not  disturbed  on  the  appeal. — On  the 
question  raised  as  to  the  right  of  action  to 
recover  the  lands  and  for  damages  caused  to 
the  permanent  way,  it  was  Held,  affirming 
the  judgment  appealed  from,  that  the  lease  to 
the  companies  which  held  and  operated  the 
railway,  amounted  to  an  emphyteutic  lease  as- 
signing the  domaine  utile  and  all  the  plain- 
tiffs' rights  in  respect  of  the  railway,  reserv- 
ing, however,  the  domaine  direct,  and.  conse- 
quently, the  plaintiffs  had  the  right  of  action 
au  pHiioire  as  owners  of  the  legal  estate,  al- 
though the  right  of  action  for  the  damages, 
if  any,  sustained  would  belong  to  the  lessees. — 


Semble  that,  if  necessary,  the  lessees  might 
have  been  allowed  to  be  added  as  parties, 
plaintiffs  in  the  action,  in  order  to  recover 
any  damages  which  might  have  been  sustained, 
if  there  had  been  any  satisfactory  proof  that 
damages  had  been  caused  through  the  fanlt  of 
the  defendant.  Massatoippi  Valley  Ry.  Co.  v. 
Reed,  xxxiii.,  457. 

9.  Escrow — Estoppel — Covenant  that  grant- 
or teas  seized  in  fee. 

See  Deep,  20. 

10.  Mortgage — Parol  agreement  to  seU — Bm- 
propriation  —  Compensation — Married  woman 
— /e.  8.  N,  8,  {4  ser,)  c.  36,  «.  40. 

See  Administbation,  1. 

11.  Deed  —  Bail  d  rente  —  Onerous  title — 
Evidence  to  vary  deed — Substitution  —  Rente 
fonci^re  —  Sale  —  Donation — Prohibition  to 
alienate — 18  Vict,  c.  250 — Domaine  de  la  seig- 
ncurie  de  la  Rivi^re-du-Loup — Arts.  970,  1234 
CO. 

See  Deed.  4. 

12.  Promise  of  sale — Resolutory  condition — 
RescUiation — Mise  en  demeure. 

See  Contract,  4 

13.  Plan  of  survey — Description  in  deed — 
Conventional  boundary  —  Mistake  —  Specific 
performance  —  Statute  of  Frauds  —  Licensed 
use. 

See  Boui^DABY,  1. 

14.  Error  in  mortgage — Omission  in  descrip- 
tion— Rectification — Estoppel, 

See  Vendor  and  Pxtrghaser,  19. 

15.  Security  for  loan  —  Deed  absolute  in 
form  —  Purchase  f or , value  toithout  notice — 
Registration. 

See  Mortgage,  34. 

16.  Husband  and  wife — Fraudulent  convey- 
ance— Recovery  of  lana. 

See  Ejectment,  1. 

17.  Fraudulent  conveyance — Control  of  t»- 
solvent  estate — Possession — Sale  by  assignee. 

See  No.  133,  infra. 

18.  Misdescription  —  Non-ewistent  subdivi- 
sion— Crown  grant  avoided. 

Sec  Crown,  91. 

19.  Mortgage  of  trust  estate  —  Equity  run- 
ning with  estate  —  Equitable  recourse — Con- 
struction of  deed — Description  of  lands — FaUa 

demo  nut  ratio — Water  lots — Accretion  to  lands 
— After  acquired  title  —  Contribution  to  re- 
deem— Discharge  of  mortgage — Parol  evidence 
to  explain  deed—Estoppd  by  deed. 
See  Deed,  26. 

20.  Right  of  redemption  —  Third  parties — 
Delivery  and  possession  of  thing  sold. 

See  Pledge,  8. 

21.  Ambiguous  description  —  Possession — 
Presumptions  in  favour  of  occupant. 

See  Deed.  27. 
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22.  Life  estate  —  Substitution  —  Privileges 
and  hypothecs  —  Mortgage  by  institute — Pre- 
ferred claims — Prior  incumbrance  —  Registry 
laws — Sheriff's  sale — Chose  jug6c — Estoppel — 
Grosses  reparations. 

See  No.  35.  infra. 

23.  RaUioays — Expropriation  of  land — Title 
to  land — 2'enants  in  common  —  Proprietaircs 
par  indivis — Construction  of  agreement — Mis- 
ascription  —  Plans  and  books  of  reference — 
Satisfaction  of  condition  as  to  indemnity — Re- 
gistry laws  —  Estoppel — R,  S.  Q.  arts,  5163, 
-     -Art.  1590  C.  C. 

See  ItAiLWAYS,  32. 


ffisir] 
5164- 


24.  Description  of  lands — Metes  and  bounds 
— Sale  en  bU>o — Possession  beyond  boundaries 
— Prescription — Construction  of  deed — Notice 
— Sale  to  married  woman — Propre  de  commu- 
naut^ — Cadastral  plans  and  descriptions. 

See  No.  87,  infra. 

25.  Construction  of  contract — Sale  of  min- 
ing  claim — Breach  of  agreement — Re-convey- 
ance— Enhanced  value. 

See  Mines  and  Minerals,  21. 

26.  Authorization  to  married  woman  — 
Dower — Interdiction  of  husband  —  Renuncia- 
tion of  succession — Donation  by  interdict. 

See  No.  Ill,  infra. 


2.  Evidence  of  Tteuc 

27.  Crown  lands  —  Letters  patent — Parlia- 
mentary title — Equitable  defence — 38  Vict.  c. 
im  (Man.)^S5  Vict.  o.  23  (i>.)J— In  1875  L. 
applied  for  a  homestead  entry  for  land  pre- 
empted by  F.,  and  paid  ;plO  fee  at  the  Domin- 
ion Lands  Office,  but  was  subsequently  in- 
formed that  his  application  could  not  be  recog- 
nized, and  the  $1U  refunded.  F.  subsequently 
paid  for  the  land  by  bounty  warrant  under  35 
Vict.  c.  23,  s.  23.  L.  entered  upon  the  land  and 
made  improvements.  In  1878,  after  claims  by 
F.  and  L.  had  been  considered  the  land  ^as 
granted  by  the  Crown  to  F.,  who  brought 
ejectment  against  L.  to  recover  possession. 
F.,  as  proof  of  his  title,  put  in  the  letters 
patent,  and  L.  was  allowed,  against  the  objec- 
tion of  counsel,  to  set  up  an  equitable  defence 
and  go  into  evidence  attacking  the  grant  as 
having  Been  issued  in  error,  and  by  improvi- 
dence and  fraud.  A  verdict  for  the  defendant 
was  maintained  by  the  Court  of  Queen's 
Bench  for  Manitoba.  Held,  reversing  the  judg- 
ment appealed  from  (Man.  Rep.  Temp.  Wood, 
liiUi),  that  L.,  not  being  in  possession  under 
the  statute,  had  no  parliamentary  title 
to  the  possession  of  the  land,  nor  any 
title  whatever  that  could  prevail  against 
the  title  of  F.  under  the  grant. — Per  Gwynne, 
J.  Under  the  practice  prevailing  in  England 
in  1870,  in  force  in  Manitoba  under  38  Vict, 
c.  12,  at  the  time  of  suit,  an  equitable  de- 
fence could  not  be  set  up  in  an  action  of  eject- 
ment.    Farmer  v.  Livingstone,  v.,  221. 

[See  note  (o)  at  p.  254,  Man.  Kep.  Temp. 
Wood.J 

28.  Lost  orant  —  Statute  of  Frauds— ;Parol 
evidence — Trust — Costs  on  equal  division  of 
court.] — Bill  for  account  of  the  rents  and  pur- 
chase money  received  by  defendant  upon  the 
lease  and  sale  of  lot  18  containing  100  acres 
of  land,  in  which  the  plaintiff's  father   (now 


,  dead)  and  the  defendant  his  brother  were 
!  jointly  interested.  Deceased  had  for  years  as- 
sisted defendant  in  improving  and  cultivating 
this  lot,  on  which  they  lived.  Defendant  had 
I  spoken  of  his  brother  having  a  deed  of  50 
acres  of  the  place  on  which  he  lived.  Defend- 
ant, who  had  the  fee  of  the  whole  lot,  had, 
in  1850.  made  a  deed  to  his  brother  of  some 
.  land,  which  plaintiff  insisted  was  50  acres  of 
this  lot,  but  this  deed  had  been  lost.  Defend- 
I  ant  admitted  having  given  his  brother  a  deed 
'  of  the  adjoining  lot  17  to  enable  him  to  vote. 
It  contained  120  acres  and  defendant's  only 
interest  in  it  was,  that  the  person  from  whom 
he  purchased  lot  18,  had  cleared  a  few  acres 
on  it,  and  the  Inspector  of  Clergy  Reserves 
reported  that  he  claimed  the  lot,  but  he  was. 
never  recognized  as  a  purchaser,  and  never 
made  any  payment  on  account  of  the  land. 
The  deed  to  deceased  had  never  been  register- 
ed. In  1856,  defendant  made  a  lease  of  lots 
17  and  18  to  F.  through  deceased,  and  in  1875 
sold  lot  18  to  F.  with  the  concurrence  of  de- 
ceased. Defendant  swore  that  deceased  had 
never  made  any  claim  to  the  rent,  and  denied 
the  whole  case  attempted  to  be  made  by  the 
plaintiff,  but  his  evidence  was  not  consistent 
or  corroborated.  Held,  affirming  the  judgment 
appealed  from  (4  Ont.  App.  R.  (jS),  per 
Ritchie,  C.J.,  and  Fournier  and  Henry,  JJ. 
That  the  evidence  sufficiently  established  a 
deed  by  defendant  to  his  brother  of  one-half 
of  lot  18  for  valuable  consideration,  that  the. 
understanding  between  the  brothers  was  that 
when  the  land  should  be  sold,  a  sale  should  be 
effected  for  their  joint  benefit,  and  that  the 
land  was  sold  to  F.,  by  defendant,  with  the 
knowledge  and  concurrence  of  his  brother  and 
for  the  benefit  of  both.  Therefore  the  defend- 
ant should  account  to  his  brothers'  representa- 
tives for  his  brother's  share,  as  money  had 
and  received.  —  Per  Strong,  Taschereau  and 
Gwynne.  JJ.  Although  the  evidence  suffici- 
ently established  a  deed  for  valuable  consider- 
ation by  defendant  to  his  brother  of  one-half 
of  lot  18,  there  was  not  sufficient  evidence  of 
either  trust  or  contract  as  regards  the  pay- 
ment of  any  portion  of  the  purchase  money 
received  by  the  defendant,  on  the  sale  made  by 
him,  to  entitle  the  plaintiff  to  any  relief. — 
The  court  being  equally  divided,  the  appeal 
was  dismissed  without  costs.  Curry  v.  Curry, 
Cass.  Dig.   (2  ed.)  778. 

29.  ^c^ton  en  declaration  d^hypothique  — 
Translatory  title  —  Prescription  —  Oood 
faith—Arts.  2251,  2202,  2253  C.  C.--^Tudxcial 
admission  —  Art.  12)5  C.  C.—Art.  320  C.  C. 
P.l  —  The  respondents  having  lent  a  sum  of 
money  to  one  Liboiron.  subsequently,  on  the 
9th  May.  1876,  took  a  transfer  of  his  property 
by  the  deed  en  dation  de  paicment.  in  which 
the  registered  title  deed  of  Liboiron  to  the 
same  was  referred  to  and  by  which  it  also  ap- 
peared that  the  appellants  had  a  bailleurs  de 
fonds  claim  on  the  property  in  question.  Libo- 
iron remained  in  possession  and  sub-let  part 
of  the  premises,  collected  the  rents  and  con- 
tinupd  to  pay  interest  to  the  appellants  for 
some  ypars  on  the  bailleurs  de  fonds  claim. 
In  1887  the  appellants  took  out  an  action  en 
declaration  d'hypotheque  for  the  balance  due 
on  their  bailleurs  de  fonds  claim.  The  re- 
spondents pleaded  that  they  had  acquired  in 
good  faith  the  property  by  a  translatory  title, 
and  had  become  freed  of  the  hypothec  by  ten 
years'  possession.  Art.  2251  C.  C.  Held,  re- 
versing the  judgments  of  the  courts  below,, 
that  the  oral  and  documentary  evidence  in 
the  case  as  to  the  actual  knowledge  on  the  re- 
spondents' part  of  the  existence  o^this  regis-. 
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tered  hypothec  or  hailleurs  de  fonda  claim  was 
sufficient  to  rebut  the  presumption  of  good 
faith  when  the^^  purchased  the  property  in 
1870,  and  therefore  they  could  not  invoke  the 
prescription  of  ten  years.  Fournier,  J.,  dis- 
sented.— In  tlieir  declaration  the  appellants  al- 
leged that  the  respondents  had  been  in  pos- 
session of  the  property  since  yth  May,  187G, 
and  after  the  enquite  they  moved  the  court  to 
amend  the  declaration  by  substituting  for  the 
i)th  May,  1870,  the  words  "  1st  December, 
1880."  The  motion  was  refused  by  the  Su- 
perior Court,  which  held  that  the  admission 
amounted  to  a  judicial  avowal  from  which 
they  could  not  recede,  and  the  Court  of 
Queen's  Bench  affirmed  this  decision. — On  ap 
peal  to  the  Supreme  Court  it  was  Held,  re- 
versing the  judgment  of  the  court  below, 
Fournier,  J.,  dissenting,  that  the  motion 
should  have  been  allowed  by  the  Superior 
Court  so  as  to  make  the  allegation  of  posses- 
sion conform  with  the  facts  as  disclosed  by 
the  evidence.  Art.  1245  C.  C.  Baker  v.  So- 
cicU  de  Construction  Metropolitaine,  xxii., 
304. 

30.  Tenants  in  common  —  WUl  —  Remain- 
der —  Adverse  possession  —  Decease  of  re- 
mainderman —  Estate  of  inheritance — Owner 
in  fee — !Statute  of  Limitations. 

See  No.  57,  infra, 

31.  Form  of  deed  —  Signature  by  cross  — 
Rvgttitry  iaurs — rurchascr  of  Ittigious  rights — 
Commencement  of  proof  in  writing — Warrant- 
or impeaching  title. 

See  No.  5,   ante. 


3.  Incumbrances. 

32.  Accretion  —  Riparian  lands  —  Right 
of  access  —  Implied  extinction  by  statute  — 
Cobourg  harbour  works — d2  Vict.  c.  72 — 10 
Geo.  IV.  c.  11. \ — Under  authority  of  10  Geo. 
IV.  c.  11,  the  Cobourg  Harbour  Company,  in 
1820  constructed  a  wharf,  southerly  from  the 
road  allowance  between  lots  10  and  17  of  the 
Township  of  Hamilton,  which  forms  Division 
street  in  the  Town  of  Cobourg.  By  mud  and 
earth  raised  by  dredging  and  gradual  accre- 
tions, prevented  from  washing  away  by  crib- 
work,  the  original  wharf  was  widened  to  the 
full  width  of  Division  street,  and  the  com- 
pany built  a  store  house  and  a  fence  dividing 
It  Irom  the  land  at  the  water's  edge  which 
appellant  had  gained  by  accretion  since  the 
original  wharf  was  made.  The  appellant  filed 
a  bill  complaining  that  access  to  this  alluvial 
land  was  obstructed  by  the  store  house  and 
fence,  and  asked  a  decree  for  their  removal. 
The  judgment  appealed  from  reversed  the  de- 
cree and  dismissed  the  bill  with  costs.  Held, 
affirming  the  Court  of  Appeal  for  Ontario, 
(2  Out.  App.  U.  19."5),  that  land  gained  by 
alluvial  deposits  from  natural  or  artificial 
causes,  or  from  causes  in  part  natural 
and  in  part  artificial,  so  long  as  the  accre- 
tion was  gradual  and  imperceptible,  ac- 
crues to  the  owner  of  the  adjacent  land ;  that 
the  store  house  and  fence  complained  of  were 
not  built  on  the  street,  but  on  an  artificial 
structure  constructed  under  statu torv  auth- 
ority for  harbour  purposes,  and  therefore,  ap- 
pellant was  not  entitled  to  indemnity  for  ob- 
struction of  access  to  his  alluvial  land  through 
the  premises  of  the  respondents ;  that  the  pub- 
lic right  of  way  from  the  end  of  Division 
street  to  the  water's  edge,  was  extinguished  by 


statute  by  necessary  implication.  Corpora- 
tion of  Yarmouth  v.  Simmons  (10  Ch.  D.  18) 
followed.    Standly  v.  l*erry,  iiL,  350. 

33.  Easement  —  Right  of  way  —  Lanes 
shewn  on  sale  plan — Subsequent  acceptance  of 
conveyance  according  to  altered  plan  —  Estop- 
pel.]— The  City  of  Toronto  offered  land  for 
sale,  according  to  a  plan  shewing  one  block  of 
5  lots,  each  about  200  feet  in  depth,  running 
from  east  to  west,  bounded  nortii  and  south 
by  a  lane,  and  east  by  a  lane  running 
along  the  whole  depth  of  the  block  ana 
connecting  the  other  two  lanes.  South  of 
this  block  was  a  similar  block  of  smaller 
lots,  running  north  and  south.  The  lane 
at  the  east  of  the  first  lot  was  a  continua- 
tion, after  crossing  the  long  lane  between  the 
blocks,  of  lot  10  in  the  second  block.  The  ad- 
vertisement of  sale  stated  that  "  lanes  run 
in  rear  of  the  several  lots."  M.  purchased  the 
first  block,  and  C  lot  10  in  the  second.  Be- 
fore registry  •f  the  plan,  M.  applied  to  the 
city  council  to  have  the  lane  at  the  east  of  the 
block  closed  up  and  included  in  his  lease, 
which  was  granted.  C.  then  objected  to  taking 
a  lease  of  his  lot  with  the  lane  closed,  but 
afterwards  accepted  a  lease  which  described 
the  land  as  leased  according  to  the  plan  ex- 
hibited at  the  sale  and  plan  352  (which 
shewed  the  lane  closed).  He  brought  an  ac- 
tion against  the  city  and  M.  to  have  the  lane 
re-opened.  Held,  affirming  the  judgment  ap- 
pealed from  (11  Ont.  App.  R.  410).  that  C. 
having  accepted  a  lease  after  the  lane  was 
closed,  in  which  reference  was  made  to  plan 
352,  he  was  bound  by  its  terms  and  had  no 
claim  to  a  right  of  way  over  land  thereby 
shewn  to  be  included  in  the  lease  to  M. — Per 
Gwynne,  J.  Under  the  contract  evidenced  by 
the  advertisement  and  public  sale  C.  acquired 
no  right  to  the  use  of  the  lane  afterwards 
closed.    Carey  v.  City  of  Toronto,  xiv.,  172. 

34.  Seignorial  tenure — Deed  of  concession — 
Construction  of  deed — Words  of  limitation  — 
Covenant  by  grantee — Charges  running  iciih 
the  title  —  Servitude  —  Condition  si  volucro 
— Prescriptive  title  —  Edits  d  ordonnanas 
(L.  C.)  —  Municipal  regulations  —  23  Vict. 
{Can.)  0.  85.]  —  In  1708  the  Seigneur  of 
Berthier  granted  an  island  called  *TIsle  du 
Milieu,"  lying  adjacent  to  the  **  (Common  of 
Berthier,"  to  M.  his  heirs  and  assigns  (ses 
hoirs  et  ayants  cause)  in  consideration  of  cer- 
tain fixed  annual  payments  and  subject  to  the 
following  stipulation :  "  en  outre  k  condition 
qu'il  fera  a  ses  frais,  s'U  le  juge  nicessaire, 
une  cloture  bonne  et  valable,  k  T^preuve  des 
animaux  de  la  commune,  sans  aucun  recours 
ni  garantie  &  cet  6gard  de  la  part  du  sieur 
seigneur,  lesquelles  conditions  ont  6t€  ac- 
cept6es  du  dit  sieur  preneur,  pour  surety  de 
quoi  il  a  hyproth6qu6  tons  ses  biens  presents 
et  k  venir  et  sp^ialement  la  dite  isle  qui  y 
demeure  affectSe  par  privilege,  une  obligation 
ne  d6rogeant  &  I'autre."  Held,  reversing  the 
decision  of  the  Court  of  Queen's  Bench, 
Strong,  C.J.,  dissenting,  that  the  clause  quot- 
ed did  not  impose  merely  a  personal  obligation 
on  the  grantee  but  created  a  real  change  or 
servitude  upon  I'lsle  du  Milieu  for  the  benefit 
of  the  "  Common  of  Berthier." — ^That  the 
servitude  consisted  in  suffering  inroads  from 
the  cattle  of  the  common  wherever  and  when- 
ever the  grantee  did  not  exclude  them  from 
his  island  by  the  construction  of  a  good  and 
sufficient  fence. — This  servitude  results  not 
only  from  the  terms  of  the  seignorial  grant,  but 
also  from  the  circumstances  and  conduct  of  the 


1405 


TITLE  TO  LAND. 


1406 


parties  from  a  time  immemorial. — That  the 
(two  lots  of  land,  although  not  contiguous,  were 
sufficiently  close  together  to  permit  the  creation 
of  a  servitude  by  one  in  favour  of  the  other. — 
That  the  stipulation  as  contained  in  the  ori- 
ginal grant  of  17t58  was  not  merely  facultative. 
— That  the  servitude  in  question  is  also  suf- 
ficiently established  by  the  laws  in  force  in 
Canada  at  the  time  of  the  grant  in  17(58,  re- 
specting fencing  and  the  maintenance  of  fences 
in  front  of  habitations  or  settlements.  La 
Commune  de  Berthicr  v.  Denis,  xxvii.,  147. 

35,  Entail — Life  estate — Substitution — Pri^ 
vUeges  and  hypothecs — Construction  of  statute 
— 16  Vict.  c.  25  and  77 — Mortgage  by  institute 
— Preferred  claim — Prior  incumbrancer  —  Re- 
gistry laws — Practice  —  8heriff*s  sale — Chose 
jugee — Partics--Vis  major — Estoppel  —  Arts, 
345,  9J,7,  950,  951,  95.%  956,  958,  959,  2060, 
2172  C.  C.—Art.  707-711  C,  C.  P.— Art.  781 
O.  P.  Q. — ISheriff*s  deed — Grosses  reparations.} 
— Upon  being  judicially  authorized,  the  insti- 
tute in  possession  of  a  parcel  of  land  in  the 
City  of  Montreal,  grev6  de  substitution,  and  a 
curator  appointed  to  the  substitution,  mort- 
gaged the  land,  under  the  provisions  of  the  Act 
for  the  relief  of  sufferers  by  the  Montreal  fire 
of  1852,  16  Vict.  c.  25,  to  obtain  a  loan  which 
was  expended  in  re-constructing  buildings  on 
the  property.  Default  was  made  in  payment 
of  the  mortgage  moneys  and  the  mortgagor 
obtained  judgment  against  the  institute  and 
caused  the  land  to  be  sold  in  execution  by  the 
sheriff  in  a  suit  to  which  the  curator  had  not 
been  made  a  party.  Held,  that  as  the  mort- 
gage had  been  judiciallv  authorized  and  was 
given  special  preference  by  the  statute  superior 
to  any  rights  or  interests  that  might  arise  un- 
der the  substitution,  the  sale  by  the  sheriff,  in 
execution  of  the  judgment  so  recovered,  dis- 
charged the  land  from  the  substitution  not  yet 
open  and  effectually  passed  the  title  to  the 
purchaser  for  the  whole  estate,  including  that 
of  the  substitute  as  well  as  that  of  the  grevS 
de  substitution,  notwithstanding  the  omission 
to  make  the  curator  a  party  to  the  action  or 
proceedings  in  execution  against  the  lands. — 
An  institute,  grev^  de  substitution,  may  valid- 
ly affect  and  bind  the  interest  of  the  substitute 
in  real  estate  subject  to  a  fiduciary  substitu- 
tion in  a  case  where  the  bulk  of  the  property 
has  been  destroyed  by  vis  major  in  order  to 
make  necessary  and  extensive  repairs  (grosses 
reparations),  upon  obtaining  judicial  author- 
ization, and  in  such  a  case  the  substitution  is 
charged  with  the  cost  of  the  grosses  reparations, 
the  judicial  authorization  operates  as  res  judi- 
cata and  the  substitute  called  to  the  substitu- 
tion is  estopped  from  contestation  of  the  neces- 
sity and  extent  of  the  repairs.  —  The  sheriff 
seized  and  sold  lands  under  execution  against 
a  defendant  described  in  the  writ  of  execution, 
process  of  seizure  and  in  the  deed  to  the  pur- 
•cha-ser  as  *'  grave  de  substilution.'"  Held,  that 
the  term  used  was  merely  descriptive  of  the 
defendant  and  did  not  limit  the  estate  sold  or 
convoyed  under  the  execution.  Judgment  of 
the  Court  of  Queen's  Bench  for  Lower  Can- 
ada affirmed,  Taschereau  and  Kiog.  JJ.,  dis- 
senting. Held',  lurther,  per  Taschereau,  J., 
that  art.  2172  of  the  Civil  Code  of  Lower  Can- 
ada, as  interpreted  by  the  statute  39  Vict.  c. 
26,  applies  to  hypothecs  and  charges  only,  and 
does  not  require  renewal  of  registration  for 
the  preservation  of  rights  in  and  titles  to  real 
estate.  Vadeboncasur  v.  The  City  of  Montreal, 
xxiz..  9. 

36.  Title  to  land — Substitution — Acceptance 
by  institute  —  Parent  and  child  —  Rights  of 


.children  not  yet  born — Arts.  930,  2191,  2193, 
2202,  2207,  2251,  2253  G.  0.]— A  substitution 
created  by  a  donation  inter  vivos  in  favour  of 
the  children  of  the  institute,  even  before  they 
are  born,  is  irrevocable  after  acceptance  by 
their  parent,  and  the  law  of  the  Province  of 
Quebec  on  the  subject,  as  declared  by  the  Civil 
Code,  is  the  same  as  the  old  law  of  that  pro- 
vince in  existence  before  the  promulgation  of 
the  Civil  Code  of  Lower  Canada. — Where  an 
institute  has  accepted  a  donation  creating  a 
substitution  in  favour  of  his  children  his  ac- 
ceptance as  institute  constitutes  valid  accept- 
ance of  the  substitution  on  behalf  of  his  child- 
ren.    Meloche  v.  Simpson,  xxix.,  375. 

[Leave  to  appeal  to  the  Privy  Council  re- 
fused.] 

37.  Construction  of  deed  —  Partition  — 
Charge  upon  lands.'\ — ^A  deed  for  the  partition 
of  land  held  in  common  contained  a  convey- 
ance of  a  portion  thereof  to  M.  W.,  for  cer- 
tain considerations  therein  recited  of  which 
one  was  the  condition  that  she  should  procure 
from  her  minor  children,  upon  their  coming  of 
age,  the  necessary  quitclaim  deeds  for  the  re- 
lease of  their  interest  in  another  portion  of 
the  land  in  question  apportioned  and  conveyed 
to  her*  co-parceners,  and  the  amount  of  certain 
payments  of  money  then  made  for  the  purpose 
of  effectuating  the  partition,  was  by  the  deed 
of  partition  declared  to  remain  a  lien  on  that 
portion  of  the  land  thereby  conveyed  to  M.  W. 
until  such  quitclaims  should  have  been  obtain- 
ed and  delivered  to  her  said  co-parceners. 
Held,  that  the  said  recital  was  sufficient  to 
charge  that  portion  of  the  said  laud  so  con- 
veyed to  M.  W.  with  the  amount  of  the  said 
payments  of  money  as  a  security  for  the  due 
execution  and  delivery  of  the  quitclaims  in 
conformity  with  the  condition  stipulated  in 
the  deed  of  partition.  Green  v.  Mard,  xxix., 
572. 

38.  Right  of  way — Easement — C7«er.]  —  A 
right  of  way  granted  as  an  easement  incidental 
to  specified  property  cannot  be  used  by  the 
grantee  for  the  same  purpose  in  respect  to  any 
other  property.  Judgment  appealed  from  (26 
Ont.  App.  R.  95)  affirmed.  Purdom  v.  Rob^ 
inson,  xxx.,  (>4. 

39.  Easement — Sale  of  land — Unity  of  pos- 
session —  Severance  —  Continuous  user,]  — 
When  two  properties  belonging  to  the  same 
owner  are  sold  at  the  same  time,  and  each 
purchaser  has  notice  of  the  sale  to  the  other, 
the  right  to  any  continuous  easement  passes 
with  the  sale  as  an  absolute  legal  right.  But 
the  easement  must  have  been  enjoyed  by  the 
former  owner  at  the  time  of  the  sale.  There- 
fore, one  purchaser  could  not  claim  the  right 
to  use  a  dam  on  his  land  in  such  a  way  as  to 
cause  the  water  to  flow  back  on  the  other  pro- 
perty, where  such  right,  if  it  had  ever  been 
enjoyed  by  the  former  owner,  had  been  aban- 
doned years  before  the  ."ale.  Judgment  ap- 
pealed from  (32  N.  S.  Rep  340)  affirmed. 
Hart  V.  McMullen,  xxx.,  245. 

40.  Appeal  —  Jurisdiction  —  Servitude  — 
Action  confcssoire  —  Execution  of  judgment 
therein — Localization  of  right  of  way — Oppo^ 
sition  to  writ  of  possession — Matter  in  contro- 
versy —  Future  rights.] — An  opposition  to  a 
writ  of  possession  issued  in  execution  of  a 
judgment  allowing  a  right  of  way  over  the 
opposant*8  land  does  not  raise  a  question  of 
title  to  land  nor  bind  future  rights,  and  in 
such  a  case  the  Supreme  Court  of  Canada  has 
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no  jurisdiction  to  entertain  an  appeal.  0*Dell 
V.  Gregory  (24  Can.  S.  C.  R.  601)  followed; 
ChamberJand  v.  Fortier  (23  Can.  S.  C.  R. 
371)  and  MoOoey  v.  Leamy  (27  Can.  S.  O. 
R.  193)  distinguished. — If  the  jurisdiction  of 
the  court  is  doubtful  the  appeal  must  be 
quashed.  Langevin  v.  Les  Commissaires  d*Ecole 
deSt.  Marc  (18  Can.  S.  C.  R.  599)  followed. 
Cully  V.  Ferdais,  xxx.,  330. 

41.  Trespaas  —  Overhanging  roof — Right  of 
vieto  —  Evidence  —  Boundary  line — Waiver — 
Servitude.] — In  1844  the  defendants  construct- 
ed a  toll-house  close  to  or  on  the  boundary  of 
their  land  with  windows  overlooking  an  ad- 
joining vacant  lot,  and  a  roof  projecting  over 
It  by  about  three  feet.  This  was  done  with 
the  knowledge  and  consent  of  persons  who 
were  then  proprietors,  and  was  not  objected  to 
by  them  or  by  any  subsequent  owner  till  after 
the  purchase  of  the  lot  by  the  plaintiff  in  1895, 
when  he  complained  that  the  overhanging  roof 
interfered  with  the  gable  of  a  house  he  was 
building  upon  it.  He  cut  the  roof  to  permit 
of  the  construction  of  the  gable  and  defend- 
ants paid  the  costs  of  the  necessary  alteration. 
In  1900  the  plaintiff  instituted  the  present  ac- 
tion against  defendants  to  have  the  remaining 
projection  of  the  roof  demolished  and  the  win- 
dows closed  up.  There  was  no  evidence  that 
there  ever  had  been  a  division  line  established 
between  the  properties  and  the  actual  width 
of  the  land  purchased  and  taken  possession  of 
by  the  plaintiff  in  1895  was  left  in  uncer- 
tainty. Held^  affirming  the  judgment  appealed 
from.  Strong,  C.J.,  dissenting,  that  the  plain- 
tiff had  not  satisfied  the  onus  that  was  upon 
him  of  proving  title  to  the  strip  of  land  in 
dispute,  and  consequently  that  his  action  could 
not  be  maintained.  Ucld,  further,  per  Girou- 
ard,  J.,  following  Delorme  v.  Gusson  (28  Can. 
S.  C.  R.  6G),  that,  as  the  plaintiff  and  his 
aulrura  had  waived  objection  to  the  manner  in 
which  the  toll-house  had  been  constructed  and 
permitted  the  roof  and  windows  to  remain 
there,  the  demolition  could  not  be  required  at 
least  so  long  as  the  building  continued  to  ex- 
ist in  the  condition  in  which  it  had  been  so 
constructed.  Parent  v.  l^he  Quebec  North 
Shore  Turnpike  Road  Trustees,  xxxi.,  556. 

42.  Devise  of  real  property  —  Condition  of 
toill — Restraint  on  alienation,] — A  devisee  of 
real  estate  under  a  will  was  restrained  from 
selling  or  incumbering  the  property  for  a 
period  of  twenty-five  years  after  the  death  of 
the  testator.  Held,  reversing  the  judgment  ap- 
pealed from,  that  as  the  restraint,  if  general, 
would  have  been  void  the  limitation  as  to  time 
did  not  make  it  valid.  Blackburn  v.  McCaU 
lum,  xxxiii..  65. 

4.S.  Easement  —  Trespass — Notice  —  Party 
wall — Registration — Visible  incumbrance. 

See  Deed,  41,  and  Notice,  3. 

44.  Trespass  —  Boundaries  —  Easement — 
Estoppel. 

See  UsEB,  2. 

45.  Improvements  in  watercourse — Flooding 
lands — Servitude  —  Possession — Prescription. 

See  Riparian  Rights,  2. 

46.  Slubstituted  roadway — Right  to  original 
road  allowance — Adjoining  lands — Public  uses. 

See  Highways,  33. 


47.  Sale  of  substituted  lands — Restoration 
1  — Damages  —  Revendioation  —  Prescription — 
I  Art.  2268  C.  C—Bad  faith^Evidence. 

I  See  Substitution,  4. 

48.  Action  en  d^-claration  d'hypothique — 
Translators  title — Prescription — Good  faith — 
Judicial  admission. 

See  No.  29,  ante. 

49.  PubUo  highway — Private  roads — Regis- 
tered plan — Dedication — User  —  Construction 
of  statute — Retrospective  statute — Estoppel— 
46  Vict.  (O.)  c.  18. 

,  See  Municipal  Corporation.  169. 

'  50.  Sheriff's  sale — Deed — Action  to  vacate 
— Petition — Exposure  to  eviction — Actio  con- 
dictio  indebiti — Refund  of  price  paid — Substi- 
tution not  yet  open  —  Prtor  incumbrance  — 

I  Arts.  706,  710,  71A,  715  C.  C.  P.—ArU.  loll, 

:  1535,  1586,  1591,  2060  C.  0. 

See  Substitution,  7. 

51.  Vacating  sheriff's  sale  —  Substitution 
non  ouverte — Discharge  of  incumbrance. 

See  No.  67,  infra. 

52.  Estoppel  —  Acquiescement  —  Floatable 
waters — Water  power — River  improvements — 
Joint  user— Servitude  —  Arts.  400,  549,  550, 
551  and  1213  C.  C. 

See  Servitude,  7. 

53.  Water  lots — Trespass — Harvesting  ice. 

See  Rivers  and  Streams,  5. 

54.  Interdiction  —  Marriage  laws — Author-- 
ization  —  Dower  —  Registry  laws  —  Sheriff's 
deed — Warranty  —  Succession — Renunciation 
— Donation  by  interdict. 

See  No.  Ill,  infra. 


4.  Inheritance,  Succession  and  Devise. 

55.  WUl — Devise  void  for  remoteness — Rule 
as  to  inheritance  —  Intestacy  —  Estate  tail- — 
Descent  to  heir-at-^aw.] — A  devise  to  a  first 
great  grandson,  still  unborn,  is  void  for  re- 
moteness.— ^A  devise  of  this  kind,  shewing  no 
intention  to  give  another  an  estate  or  interest 
independent  of  or  unconnected  with  the  devise 
to  the  great  grandson,  makes  no  valid  disposi- 
tion to  disinherit  the  heir-at-law.  (Strong,  J., 
dissented). — Per  Ritchie,  J.  Where  a  rule  of 
law,  independent  of  and  paramount  to  the  tes- 
tator's intentions,  defeats  the  devise,  the  pro- 
per course  is  to  let  the  property  go  as  the  law 
directs  in  cases  of  intestacy.  Ferguson  v.  Fer- 
guson, ii.,  497. 

See  7  Ont.  App.  R.  452,  and  also  Wnx,  26. 

56.  WUl — Devise — Mortgage  —  Foreclosure 
— Suit  to  sell  real  estate  for  debts — Decree — 
Conveyance  by  purchaser  —  Assignment  of 
mortgage — Statute  confirming  title — 5  Oeo.  II. 
c.  7  {Imp.)—R.  S.  N.  S.  (4  »er.)  c.  36,  «.  47.1 
—A.  M.  died  in  1838  and  by  his  will  left  real 
estate  to  his  wife,  M.  M.,  for  her  life,  and 
after  her  death  to  their  children.  At  his  death 
there  were  two  small  mortgages  on  the  real 
estate  to  one  T.  which  were  subsequently  fore- 
closed, but  no  sale  was  made  under  the  decree 
on  foreclosure.  In  1841  the  mortgages  and 
interest  of  the  mortgagee  in  the  foreclosure 
suit  were  assigned  .to  one  V.  who,  in   184d» 
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assigned  and  released  the  same  to  M.  M.  In 
1841  M.  M.,  administrator  with  will  annexed 
of  A.  M.,  filed  a  bill  under  5  Geo.  II.  c.  7 
(Imp.),  for  the  sale  of  this  real  estate  to  pay 
debts  of  the  estate,  she  having  previously  ap- 
plied to  the  Governor-in-Council  under  a  pro- 
vincial statute,  for  leave  to  sell,  which  was 
refund.  A  decree  was  made  and  the  lands 
sold,  M.  M.  becoming  purchaser.  She  after- 
wards conveyed  the  lands  to  the  Commissioners 
of  the  Lunatic  Asylum,  and  the  title  passed, 
by  various  Acts  of  the  Legislature,  to  the  de- 
fendants. M.  K.,  devisee  under  the  will  of  A. 
M.,  brought  ejectment  for  recovery  of  the 
lands,  and  contended  that  the  sale  under  the 
decree  was  void,  inasmuch  as  the  only  way  in 
which  land  of  a  deceased  person  can  be  sold 
in  Nova  Scotia  is  by  petition  to  the  Governor- 
in-Ck>uncil.  The  validity  of  the  mortgages  and 
of  the  proceeding  in  the  foreclosure  sale  were 
also  attacked.  The  action  was  tried  before  a 
judge  without  a  jury  and  a  verdict  was  found 
for  defendants,  which  the  Supreme  Court  re- 
fused to  disturb.  Held,  affirming  the  judg- 
ment appealed  from  (6  Russ.  &  Geld.  92), 
that  even  if  the  sale  under  the  decree  in  the 
chancery  suit  was  invalid,  the  title  to  the  land 
would  be  outstanding  in  the  mortgagee.  T.,  or 
those  claiming  under  her,  the  assignment  of 
the  mortgages  being  merely  a  release  of  the 
debts  and  not  passing  the  real  estate,  and  the 
plaintiff,  therefore,  could  not  recover  in  an  ac- 
tion of  ejectment. — Semble,  that  such  sale  was 
not  invalid  but  passed  a  good  title,  the  statute 
5  Geo.  II.  c.  7,  being  in  force  in  the  Province. 
Henry,  J.,  duhitante,  —  Held,  also,  that  the 
statute  R.  S.  N.  S.  (4  ser.)  c.  36,  s.  47,  vested 
the  land  in  defendants  if  they  had  not  a  title 
to  the  same  before.  Henry,  J.,  dubitante. 
Kearney  v.  Creelman,  xiv.  33. 

[The  Privy  Council  refused  leave  to  appeal 
from  this  judgment.] 

67.  Tenants  in  common — Will — Remainder 
— Adverse  possession — Decease  of  remainder- 
man— Estate  of  inheritance — Owner  in  fee — 
Statute  of  Limitations.] — On  appeal  from  a 
judgment  of  Rose,  J.,  affirmed  by  the  Divi- 
sional Court,  the  judgment  of  the  Court  of 
Appeal  for  Ontario  recited  in  effect,  that  ac- 
tion was  for  a  declaration  that  plaintiff  had 
an  estate  in  fee  simple  in  remainder  in  lands 
subject  to  an  estate  in  defendant  H.  for  the 
life  of  defendant  R.  Defendants  denied  any 
titie  whatever  in  plaintiff,  and  relied  on  ac- 
tual possession  and  title  by  Statute  of  Limi- 
tations.— That  on  4th  June,  1844,  W.  R.  con- 
veyed the  whole  of  lot  55  .  .  .  Spadina 
avenue,  Toronto,  to  J.  H.  and  S.  H.  in  fee 
simple,  as  tenants  in  common,  and  the  convey- 
ance was  duly  registered. — On  14th  August, 
1846,  J.  H.fc.by  his  will,  devised  to  his  wife, 
Anne,  for  life  or  widowhood,  all  his  real  estate 
"  consisting  of  the  N.  %  of  lot  55."  The  will 
then  proceeded :  "  The  above  named  property 
left  to  my  wife  at  the  end  of  her  natural  life 
or  when  she  become  married  again,  I  then  will 
and  bequeath  to  my  brother  S.  H.  during  his 
natural  life,  and  then  at  the  expiration  of  that 
time  it  is  to  go  to  my  heir.  I  also  will  and 
bequeath  to  my  heir  one  sterling  shilling.  I 
hereby  appoint  my  brother  Simon  sole  exe- 
cutor."— J.  H.  and  S.  H.  were  step-brothers 
without  any  blood  relationship  between  them. 
— J.  H.  died  in  1847  leaving  his  wife  Anne 
surviving  him,  and  there  is  no  evidence  who 
was  his  heir-at-law.  It  was  agreed  by  coun* 
sel  on  the  argument  that  no  one  has  ever  come 
forward  to  claim  the  property  as  heir. — On 
the  death  of  J.  H.  his  widow  A.  H.  went  into 
8.  o.  D. — 46. 


possession  until  her  death  in  June,  1856. — On 
the  12th  May,  1854,  S.  H.  made  his  will  as 
follows :     "  I  give  all  my  property  real   and 
personal  to  my  wife  Eliza  to  be  enjoyed  by  her 
during  her  natural  life,  and  after  her  death  I 
give  to  my  adopted  son  G.  W.  and  his  heirs 
one-half  of  the  lot   that  I   own  on    Spadina 
avenue  together  with  the  house  erected  on  the 
said  half-lot  in  which  I  now  reside;  and  the 
other  half  of  the  said  lot  with  the  house  erect- 
ed on  the  last  mentioned  half  lot  I  give,  devise 
and  bequeath  to  W.  and  P.  H.  the  sons  of  R. 
H.  and  their  heirs  after  the  death  of  my  said 
wife.     In  this  last  mentioned  half-lot  I  have 
an   estate   in  remainder  expectEint  upon   the 
death  of  Anne  H.  who  has  a  life  estate  in  the 
same."     He   died   in   January,   1885.   leaving 
him  surviving  not  only  his  own  wife  Eliza,  but 
also  the  widow   of  J.  H. — ^Anne  H.  died  in 
June,  1856,  and  upon  her  death  Eliza  H.  took 
possession,  and  some  time  afterwards  married 
again  a  man  named  A.  R.— On  8th  November, 
1867,  R.  and  his  wife  leased  the  land  for  15 
years  to  P.,  reciting  that  S.  H.  had  been  seized 
thereof  in  his  lifetime,  and  by  his  will  had 
devised  the  same  to  his  wife  for  her  natural 
life,  and  on  15th  December,   1870,  this  lease 
was  assigned  to  C. — A,  R„  the  husband,  hav- 
ing died,  his  widow  on  1st  September,  1873, 
mane  another  lease  of  the  whole  lot  55  to  the 
same  C.  for  the  term  of  her  natural  life.    In 
the  lease  the  land  is  described  as  more  par- 
ticularly described  in  the  deed  from   W.   R. 
to  S.  H.  of  3rd  June.  1844,  and  recited  that 
the   lessor's  former  husband,    S.   H.,   had   by 
will  devised  the  land  to  her  for  her  life.    This 
lease  was  surrendered,  and  on  16th  October, 
1882.  Mrs.  R.  made  a  new  lease  of  the  whole 
lot  for  the  term  of  her  natural  life  to  M.  M., 
describing  the  land  in  the  same  manner  and 
with  the  same  recitals  as  the  lease  of   Sep- 
tember, 1873,  to  C.— In  1882  and  1884  respec- 
tively plaintiff  acquired  by  purchase  the  es- 
tates in  remainder  of  W.  and  P.  H.,  named 
in   the  will  of  S.  H.  as  devisees  in  fee  after 
the  death  of  Mrs.   H.,  and   in   1888  he  was 
negotiating  with  Mrs.  R.,  for  a  conveyance  of 
'   her  life  estate,  and  a  quit  claim  deed  to  plain- 
;   tiff  was  prepared  and  approved  of  by   Mrs. 
R.'s  solicitors,  but  was    not    executed.^-On 
22nd  September,  1888,  Mrs.  R.  by  deed,  ex- 
pressed to  be  for  $5,000,  conveyed  the  whole 
lot  65  in  fee  to  her  co-defendant  H.,  reciting 
that  about  February,   1855,  she  entered  into 
adverse  possession  thereof  and  has  ever  since 
demeaned  herself  as  owner  thereof,  and  con- 
tinued and  is  now    in    undisputed  possession 
and  occupation  of  the  same,  whereby  her  title 
thereto  has  become  absolute  and  indefeasible. 
— ^Action  was  brought  on  22nd  October,  to  de- 
termine the  rights  of  the  parties. — The  parties 
signed  admissions  of  the  facts  to  the  effect 
stated  above,  with    this    qualification.     The 
first  admission  is :     "  That  J.  H.  was  in  his 
lifetime  the  owner  in  fee  of  N.  %  of  lot  55, 
plan  D  10,  on  W.  side  Spadina  avenue.  To- 
ronto, which  is  the  land  mentioned  in  plain- 
tiff's statement  of  claim."     The  deed  of  the 
whole  lot  to  both  J.  H.  and  S.  H.  as  tenants 
in  common  in  fee  was  not  produced  or  refer- 
red to.    This  admission  without  anything  fur- 
ther might  well  be  taken  to  mean  that  J.  H. 
was  the  sole  owner  of   this  land  in  his  life- 
time and  at  the   time  of  his   death,  and   ac- 
cordingly the  case  was  argued  before  the  trial 
judge  upon  that  footing,  and   upon  this  sup- 
position that  when  S.  H.  made  his  will  he  had 
no  title  or  interest  in  the  land  but  what  he 
derived  under  the  will  of  J.  H.,  viz.,  a  life 
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estate  expectant  on  a  prior  life  estate  in  Anne 
H.,  and  that  having  predeceased  her  he  had 
nothing  to  devise,  and  that  nothing  did  or 
could  pass  to  any  one  by  his  will.  Under 
these  circumstances  the  question  was  whether, 
although  nothing  could  pass  by  her  husband's 
will,  Mrs.  K.  (or  H.)  having  entered  and 
occupied  as  tenant  for  life  under  the  will,  was 
not  estopped  as  against  the  plaintiff  from  de- 
nying that  her  husband  had  title,  and  whether 
she  could  set  up  the  Statutes  of  Limitations 
against  the  plaintiff's  estate  in  remainder. — 
Rose,  J.,  held  that  defendants  were  estopped, 
and  gave  judgment  for  the  plaintiff,  from  which 
defendants  appealed  to  the  Divisional  Court. — 
*'  While  the  case  was  before  the  Divisional 
Court  the  conveyance  of  1844,  was,  at  the  sug- 
gestion of  the  court,  produced  in  evidence,  and 
that  court  expressing  no  dissent  from  the 
grounds  on  which  Hose,  J.,  had  disposed  of 
the  case,  held  that  it  was  manifest  from  the 
deed  that  Mrs.  R.'s  possession  was  under  the 
will  of  her  husband  and  that  she  could  not  be 
allowed  to  set  up  the  Statutes  of  Limitations 
against  the  plaintiff  claiming  under  the  same 
will. — On  the  next  appeal  the  argument  of 
appellant  was  that  S.  H.  having  no  title  but  a 
life  estate,  expectant  on  a  prior  life  estate  in 
Anne  H.,  and  having  predeceased  her,  had  no 
interest  whatever  which  he  could  dispose  of 
by  his  will,  and  that  when  Mrs.  J.  H.  died  S. 
H.*s  widow  could  get  nothing,  not  even  pos- 
session by  virtue  of  her  husband's  will,  that 
she  could  take  possession  like  any  stranger, 
and  if  she  did  no  t)ne  could  turn  her  out  but 
J.  H.'s  heir  at-law,  that  just  as  she  could  get 
nothing  under  the  will  so  neither  could  W. 
and  P.  H..  or  the  plaintiff  claiming  under 
them,  and  unless  he  could  shew  some  title 
from  J.  H.*8  heir-at-law,  he  must  fail.  The 
Court  of  Appeal  thought  the  first  question 
was  whether  upon  the  evidence,  as  it  then  was, 
S.  U.  had  not  a  title  when  he  made  his  will  and 
when  he  died,  quite  independently  of  J.  H.'s 
will. — That  the  admissions  of  title  to  J.  H. 
in  his  lifetime,  read  in  the  light  of  the  deed 
of  1844,  under  which  his  title  was  acquired, 
shews  that  while  it  was  the  fact  that  J.  H. 
had  title  there  was  also  title  to  S.  H.,  and 
that  the  latter  had  an  estate  in  the  land  at 
the  time  of  his  death  which  passed  by  his  will 
to  his  widow  (now  Mrs.  R.),  for  life  with 
remainder  in  fee  to  W.  and  P.  H.,  who  con- 
veyed to  plaintiff;  that  the  judgment  might 
well  be  supported  on  the  ground  on  which  it 
was  rested  by  the  trial  judge,  on  the  supposi- 
tion that  S.  H.  had  no  title  when  he  made 
his  will  or  when  he  died,  but  only  a  life  estate. 
On  that  supposition  this  case  is  not  distin- 
guishable from  Board  v.  Board  (L.  R.  9  Q.  B. 
48),  and  was  not  affected  by  Re  Stringer's 
Trusts  (6  Chy.  D.  1),  because  it  is  distin- 
guishable for  the  reasons  explained  by  the 
Chancellor  in  Smith  v.  Smith  (5  Ont.  R.  695), 
Clarke  v.  Adie  (2  App.  Cas.  435).  —  The 
judgment  in  favour  of  plaintiff  was  affirmed. 
Held,  as  to  the  first  ground  taken  by  the 
Court  of  Appeal,  that  the  evidence  did  not 
support  it,  for  by  the  case  in  which  the  ac- 
tion was  launched  and  by  the  admissions  of 
counsel,  as  well  as  by  the  direct  statement  of 
S.  H.'s  will.  J.  H.  owned  the  N.  U  of  the  lot. 
As  to  the  second  ground,  that  S.  H.  when  he 
died  having  no  estate  or  interest  in  the  pro 
perty  which  could  pass  by  his  will  or  any 
possession,  his  widow  entered  as  a  stranger, 
and  adversely  to  the  heirs  of  J.  H. ;  that  the 
statements  in  the  leases,  which  were  state- 
ments made  to  strangers,  could   not  prevent 


the  statute  from  running  in  her  favour  against 
the  heirs  of  S.  H.,  much  less  to  give  title  to 
parties  who  would  have  taken  in  remainder 
under  S.  H.'s  will,  if  S.  H.  had  owned  in  fee, 
or  had  had  such  possession  as  would  have 
raised  a  presumption  of  ownership  in  fee ;  and 
therefore  there  was  no  case  calling  for  any 
interference  of  the  court  to  make  a  declara- 
tion as  to  the  title  of  the  lot  in  favour  of  the 
plaintiff  as  against  the  defendants. — Fer  Pat- 
terson, J.  The  judgment  of  the  Court  of  Ap- 
peal proceeds  upon  grounds  which  would  be  of 
force  if  S.  H.  had  died  seized  as  did  the  tes- 
tator in  Broad  v.  Broad  (L.  R.  9  Q.  B.  48), 
or  had  had  possession  so  as  to  give  operation 
to  the  principle  of  Asher  v.  Whitlock  (L.  R. 
1  Q.  B.  1),  or  had  title  of  any  kind  as  In 
Faine  v.  Jones  (L.  R.  18  Kq.  320). — Appeal 
allowed  with  costs.  Hayes  v.  Coleman,  of. 
Cass.  Dig.   (2  ed.)   833. 

58.  Will  —  Devise  for  life  —  Remainder  to 
devisee's  children — Estate  taU,} — Land  was 
devised  to  D.  for  life  "and  to  her  children, 
if  any,  at  her  death,"  if  no  children  to  tes- 
tator's son  and  daughter.  D.  had  no  children 
when  the  will  was  made.  Held,  that  the  de- 
vise to  D.  was  not  of  an  estate  in  teil,  bat 
on  her  death  her  children  took  the  fee.  Grant 
V.  Fuller,  xxxiii.,  34. 

59.  Devise  of  real  property  —  Condition  of 
WiU— Restraint  on  alienatibn.}—A  devisee  of 
real  estate  under  a  will  was  restrained  from 
sellmg  or  incumbering  the  property  for  a 
period  of  twenty-five  years  after  the  death  of 
the  testator.  Held,  reversing  the  judgment 
appealed  from,  that  as  the  restraint,  if  general, 
would  have  been  void  the  limitation  as  to  time 
did  not  make  it  valid.  Blackburn  v.  McCal- 
lum,  xxxiii.,  65. 

GO.  Contingent  estate  in  fee  —  Executory 
devise  over  —  Title  by  possession  —  Inter- 
ruption of  Statute  of  Limitations  —  Accept- 
ance of  conveyance  of  limited  estate. 
See  Will,  67. 

61.  Agreement  to  convey  —  Defect  in  title 
— Devise  in  fee  with  restriction  against  sale — 
Special    legislation — Specific    performance  — 

V  endor  and  purchaser. 

See  Specific  Pebtobmance.  5. 

62.  Vendor  and  purchaser  —  Sale  of  lands 
---Waiver  of  objections  —  Lapse  of  time  — 
Will,  construction  of  —  Executory  devise  over 
— Defeasible  title  —  Rescission  of  contract. 

See  Will,  61. 

63.  Estates  tail  —  Ewecutory  devise  over — 
"  Dying  without  issue  " — "  Lawful  heirs  "  — 
"Heirs  of  the  body"— Estate    in    remainder 

expectant — Statutory  title — Title   by  will  

Conveyance  by  tenant  in  tail. 

See  Will,  19. 

64.  Authorization  to  married  woman  — 
Dower  —  Interdiction  of  husband  —  Renun- 
ciation of  succession — Donation  by  interdict. 

See  No.  111.,  infra. 


5.  Judicial  Titles. 

65.  Ejectment  —  Action  by  devisee — Mort^ 
gage  by  testator  —  Foreclosure  —  Decree  for 
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sale  —  Payment  of  debts — Conveyance  ly  pur- 
chaser —  Assignment  of  mortgage  —  Statute 
confirming  title,] — A.  M.  died  in  1838,  and  by 
his  will  left  real  estate  to  his  wife,  M.  M., 
for  life,  and  after  her  death  to  their  children. 
At  the  time  of  his  death  there  were  two  small 
mortgages  on  the  real  estate  which  were  sub- 
sequently foreclosed,  but  no  sale  was  made 
under  the  decree. — In  1841  the  mortgages  and 
the  interest  of  the  mortgagee  in  the  foreclosure 
suit  were  assigned  to  U.,  who,  in  1849,  as- 
signed and  re-leased  the  same  to  M.  M. — In 
1841  M.  M.,  administrator  with  will  annexed 
of  A.  M.,  filed  a  bill  in  chancery  (under  5 
Geo,  II.,. c.  7  Limp.])  for  the  purpose  of  hav- 
ing this  real  estate  sold  to  pay  the  debts  of 
the  estate,  she  having  previously  applied  to 
the  Governor-in-Council,  under  a  statute  of 
the  province,  for  leave  to  sell  the  same,  which 
was  refused.  A  decree  was  made  and  the 
lands  sold,  M.  M.  becoming  purchaser.  She 
afterwards  conveyed  to  the  Commissioners  of 
the  Lunatic  Asylum,  and  the  title  passed,  by 
various  Acts  of  the  Legislature  of  Nova  Sco- 
tia, to  the  present  defendants.  M.  K.,  devisee 
under  the  will  of  A.  M.,  brought  an  action  of 
ejectment  to  recover  the  lands,  and  in  the 
course  of  the  trial  contended  that  the  sale 
under  the  decree  in  the  chancery  suit  was 
void,  inasmuch  as  the  only  way  in  which  land 
of  a  deceased  person  can  be  sold  in  Nova 
Scotia  is  by  petition  to  the  Governor-in- 
Council.  The  validity  of  the  mortgages  and  of 
the  proceedings  in  the  foreclosure  suit  were 
also  attacked.  The  action  was  tried  before  a 
judge  without  a  jury,  and  a  verdict  was  found 
for  the  defendants,  which  verdict  the  Supreme 
Court  of  Nova  Scotia  refused  to  disturb. 
(t>  Uuss.  &  Geld.  ^2),— Held,  affirming  the 
judgment  appealed  from,  that  even  if  the  sale 
under  the  decree  in  the  chancery  suit  was  in- 
valid, the  title  to  the  land  would  be  out- 
standing in  the  mortgagee  or  those  claiming 
under  her,  the  assignment  of  the  mortgages 
being  merely  a  release  of  the  debts  and  not 
passing  the  real  estate,  and  the  plaintiff,  there- 
fore, could  not  recover  in  an  action  of  eject- 
ment.— ISemhle,  that  such  sale  was  not  invalid, 
but  passed  a  good  title,  the  statute  5  Geo. 
II.,  c.  7  (Imp.)  being  in  force  in  the  province; 
llenrj",  J.,  dubitante. — Held,  also,  that  the 
statute  K.  S.  N.  S.  (4  ser.)  c.  36,  s.  47, 
vested  the  lands  in  the  defendants,  if  they  had 
not  a  title  before.  Henry,  J.  dubitante, 
Kearney  v.  Creelman,  xiv.,  33. 

[The  Privy  Council  refused  leave  to  appeal 
in  this  case.] 

(>(5.  Entail  —  Life  estate  —  Fiduciary  sub- 
stitution —  Privileges  and  hypothecs  —  Mort- 
gage by  institute  —  Preferred  claim  —  Prior 
incumbrancer  —  Vis  major  —  16  Vict,  o.  25 — 
Registry  laws  —  Practice  —  Sheriff^s  sale — 
Chose  jug^e  —  Parties  —  Estoppel — SherifTs 
deed  —  Deed  poU  —  Improvements  on  sub- 
stituted property  —  Crosses  reparations  — 
Art.  2172  C.  C.'-29  Vict,  c.  26  (Can.)]— The 
institute,  grev6  de  substitution,  in  possession 
of  land  and  curator  to  the  substitution,  upon 
judicial  authority,  mortgaged  the  land  under 
the  provisions  of  the  Act  for  the  relief  of 
sufferers  by  the  great  Montreal  fire  of  1852 
(1(>  Vict.  c.  25),  for  a  loan  which  was  ex- 
pended in  re-constructing  buildings  upon  the 
property.  On  default  in  payment  the  mort- 
gagee obtained  judgment  against  the  institute, 
and  caused  the  lands  to  be  sold  in  execution 
by  the  sheriff  in  a  suit  to  which  the  curator 


had  not  been  made  a  party.  Held,  that,  as 
the  mortgage  had  been  judicially  authorized 
and  was  given  special  preference  by  the  sta- 
tute, superior  to  any  rights  or  interests  that 
might  arise  under  the  substitution,  the 
sale  by  the  sheriff  in  execution  of  the 
judgment  so  recovered  discharged  the  lands 
from  the  substitution  not  yet  open,  and  ef- 
fectually passed  the  title  to  the  purchaser 
for  the  whole  estate,  including  that  of  the 
substitute  as  well  as  that  of  the  grev6 
de  substitution,  notwithstanding  the  omission 
to  make  the  curator  a  party  to  the  action  or 
proceedings  in  execution  against  the  said  lands. 
— An  institute,  grev^  de  substitution,  may  val- 
idly affect  and  bind  the  interest  of  the  substi- 
tute in  real  estate  subject  to  a  fiduciary  sub- 
stitution in  a  case  where  the  bulk  of  the  pro- 
perty has  been  destroyed  by  vis  major  in  order 
to  make  necessary  and  extensive  repairs 
{grosses  reparations),  upon  obtaining  judicial 
authorization,  and  in  such  case  the  substitu- 
tion is  charged  with  the  cost  of  the  grosses 
reparations,  the  judicial  authorization  oi)erates 
as  res  judicata,  and  the  substitute  called  to 
the  substitution  is  estopped  from  contestation 
of  the  necessity  and  expense  of  the  repairs. — 
The  sheriff  seized  and  sold  lands  under  a  writ 
of  execution  against  a  defendant  described 
therein  and  in  the  process  of  seizure  and  also 
in  the  deed  by  him  to  the  purchaser,  as  grevi 
de  substitution.  Held,  that  the  term  used  was 
merely  descriptive  of  the  defendant  and  did 
not  limit  the  estate  seized,  sold  or  conveyed 
under  the  execution.  Held,  further,  per 
Taschereau,  J.,  that  art.  21*2  of  the  Civil 
Code  of  Lower  Canada,  as  interpreted  by  the 
statute,  29  Vict.  c.  2G  (Can.),  applies  to  hy- 
pothecs and  charges  only,  and  does  not  require 
renewal  of  registration  for  t^je  preservation  of 
rights  in  and  titles  to  real  estate. — ^Judgment 
of  the  Court  of  Queen's  Bench  affirmed, 
Taschereau  and  King,  JJ.,  dissenting.  Chef 
dit  VadeboncoBur  v.  City  of  Montreal,  xxix.,  9. 
[Followed  in  Deschamps  v.  Bury  (29  Can. 
S.  C.  R.  274),  No.  67.  infra.] 

67.  Sheriff*s  sale  —  Vacating  sale  —  Arts. 
106,  110,  114,  yiS  C.  C.  P.—Kefund  of  price 
paid  —  Exposure  to  eviction  —  Arts,  1511, 
1535,  1586,  1591,  2060^Actio  condicto  indebiti 
—  Substitution  non  ouverte  —  Prior  incum- 
brance - —  Discharge  —  Procedure.] — The  pro- 
visions of  art.  714  C.  C.  P.  do  not  apply  to 
sheriffs'  sales  which  have  been  perfected  by 
payment  of  the  price  of  adjudication  and  the 
execution  of  a  deed,  nor  does  that  article  give 
a  right  to  have  such  a  sale  vacated  and  the 
amount  so  paid  refunded. — A  sheriff's  sale  in 
execution  of  a  judgment  against  the  owner  of 
lands,  greve  de  substitution,  based  upon  an 
obligation  in  a  mortgage  having  priority  over 
the  deed  creating  a  substitution,  discharges 
the  lands  from  the  unopened  substitution  with- 
out the  necessity  of  making  the  curator  to  the 
substitution  a  party  to  the  proceedings.  Chef 
dit  Vadeboncvur  v.  City  of  Montreal  (29  Can. 
S.  C.  K.  9)  followed.  Deschamps  v.  Bury, 
xxix.,  274. 

,  [See  Q.  R.  11  S.  C.  397  and  12  S.  C.  155. 
judgments  of  courts  below  affirmed  by  this 
decision.] 

68.  Sale  in  execution  —  Proems  verbal  of 
seizure  —  Insufficient  description  —  Nullity,] 
—Under  art.  638  C.  C.  P.  it  is  necessary,  in 
addition  to  the  official  number  on  the  cadastral 
plan  to  mention  in  addition,  in  a  proems  verbal 
of  seizure,  the  names  of  the  streets  on  which 
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subdivided  lots  have  their  frontage.     Montreal 

Loan  and  Mortgage  Co,  v.  Fauteuw,  iii.,  411. 

See  Sheriff.  2  and  3. 

(59.  Hatification    of    title — Crown    pleading 
prescription — Translatory  title — Estoppel, 
See  No.  76,  infra, 

70.  Debt  of  executor  —  Judgment  against 
estate  —  Purchase  by  executor  at  sheriff's 
sale — Trust — Possession  'hy  devisee — Statute 
of  Limitations — Evidence. 

See  No.  118,  infra. 

71.  Sheriff's  deed  —  NullUy  —  Mala  fides- 
Prescription — Equivocal  possession. 

See  Evidence,  239. 

72.  Certificate  of  title — Registration  of  tax 
deed — Priority. 

See  No,  110.  infra. 

73.  Sale  of  land — Warranty — Construction 
of  deed — Sheriff's  deed — Sale  of  rights  in  land 
— Eviction  under  prior  title. 

See  No.  126,  infra, 

74.  Interdiction  —  Marriage  laws — Author- 
ization —  Dower — Registry  laws  —  Sheriff's 
deed — Warranty  —  Succession — Renunciation 
— Donation  hy  interdict,  , 

See  No.  Ill,  infra. 


5.  Possession. 
(o)  Limitations  and  Prescription. 

75.  Estoppel  —  Married  woman — Possession 
— Marchande  publique— Opposition  to  seizure 
— Prescription — Renunciation  of  community — 
Arts.  1S79.  2191  C.  C.—Art.  6S2  C.  C.  P.J— 
In  1856  McC,  marchande  publique^  acquired 
lands  by  deed,  in  the  quality  of  a  wife  sepa- 
rated as  to  property  from  her  husband.  After 
his  death  in  1886,  she  renounced  communautd 
de  biens  by  acte  de  renunciation,  which  recited 
that  said  lands  belonged  to  the  community 
which  subsisted  between  her  and  her  late  hus- 
band but  remained  in  possession  thereof.  Upon 
seizure  of  the  lands  as  belonging  to  the  vacant 
estate  of  the  deceased,  she  opposed  the  sale  on 
the  ground  that  the  seizure  was  made  super  non 
domino  et  non  possidente,  and  set  up  title  and 
possession.  Held,  that  by  her  declaration  in 
the  acfc  de  renunciation  the  opposant  had  de- 
stroyed any  title  or  possession  she  may  have 
had  to  the  lands  and  was  estopped  from  con- 
testing the  seizure,  and  that  she  could  not 
afterwards  claim  the  lands  under  the  former 
deeds  or  by  prescriptive  title  by  long  posses- 
sion.    ^cCorkill  V.  Knight,  iii.,  233. 

Sec  1  Legal  News,  42. 

76.  Limitation  of  actions  —  9  Vict.  c.  87 — 
Crown  pleading  prescription  —  Good  faith — 
Translatory  title  —  Ratification  of  title — Im- 
penses  et  am('liorations  —  Titre  pr^caire — In^ 
scripiion  en  faux— Arts.  221t,  2251,  2206  C.  C. 
—Arts.  116,  JPS  C.  G.  P.— Estoppel.]— Bmv 
pliant  claimed,  as  transferee  of  heirs  of  W^, 
jr.,  lands  granted  by  the  Crown  in  January, 
1806,  to  W.,  sr.,  and  the  rents,  issues  and  pro- 
fits. Pleas  were  filed:  1.  Peremptory  excep- 
tion, setting  up  title  deeds  and  possession  in 
Her  Majesty ;  2.  Prescription  by  30,  20  and  10 
years ;  3.  Exception  that  the  transfers  to  peti- 


tioner were  made  without  valid  consideration, 
and   he  was  purchaser  of  droits  litigeux;  4. 
General  issue ;  5,  supplementary  plea  claiming 
value   of   improvements.     Answers,    that   the 
deeds  of  sale  relied  upon  conveyed  no  right  of 
property  in  the  land;  2.  Inscription  en  faus 
against  a  judgment  of  ratification  of  title  to  a 
part  of  the  lands;  3.  Denying  the  allegations 
of  plea  of  prescription,  and  particularly  the 
bona  fides;  4.  To  the  supplementary  plea,  bad 
faith  on  the  part  of  the  dHenteurs,  also  gen- 
eral answers.     Proof  was  made  at  enquSte  be- 
fore a  commissioner.     In  the  Exchequer  Court 
J.   T.  Taschereau,  J.,   dismissed   the  petition 
with  costs   (4  Can.  S.  C.  R.  7).     On  appeal 
to    the    Supreme    Court    of    Canada: — Held, 
Fournier  and  Henry,  JJ.,  dissenting.     1.  That 
before   and   also   under   the   Civil   Code,   art. 
2211,  the  Crown  had,  in  the  Province  of  Que- 
bec, the  right  to  invoke  prescription  against  a 
subject,  waich  could  be  interrupted  by  legal 
proceedings.     2.   That  the  Crowu  having  ac- 
quired in  good  faith  under  translatory  titles, 
had  by  ten  years'  peaceable,  open  and  uninter- 
rupted possession,  acquired  an  unimpeachable 
title  to   the  lands  in  question.    3.  That  art. 
473  C.  C.  P.  does  not  render  the  judgment  at- 
tacked an  absolute  nullity  merely  for  w^ant  of 
being  paraphed  by  the  judge^  especially  as  it 
was  duly  entered  of  record  and  registered  in 
the  register  of  the  court.     4.  That   the  peti- 
tioner was  bound  to  have  produced  the  minute, 
or  draft  of  judgment  attacked,  but  having  only 
produced  a  certified  copy  of  the  judgment,  the 
Inscription  en  faux  against  the  judgment  falls 
to  the  ground.     5.  That  even  if  the  title  of 
one  of  the  auteurs  was  titre  prioaire,  the  heirs 
by  their  own  acts  had  ceded  and  abandoned  all 
their  rights  and  pretensions  to  the  land  in  dis- 
pute, and  that  the  petitioner  who  held  under 
them   was  bound  by  their  acts.     Held,  also, 
that  the  impenses  claimed  by   the  incidental 
demand  of  the  Crown  should  have  been  pay- 
able by  the  petitioner,  even  if  he  had  succeeded 
in    his   action.       Held,   per   Taschereau    and 
Gwynne,  J  J.     That  a  deed  under  9  Vict.  c.  37, 
s.  17,  before  a  notary  (though  not  under  the 
seal  of  the  commissioners)   from  a  person  in 
possession,   and   subsequently   ratified   by   the 
Superior  Court,  was  a   valid  deed,  that  all 
rights  of  property  were  purged,  and  that  if 
any  of  the  auteurs  of  the  petitioner  failed  to 
urge  their  rights  to  the  monies  deposited  by 
reason  of  the  customary  dower,  the  ratifica- 
tion  of   the   title    was   none   the   less    valid. 
Chevrier  v.  The  Queen,  iv.,  1. 

77.  Documentary  title  —  Statutory  title  — 
Trespass — Plea  of  libetum  tenementutn — Pos- 
session.}— In  an  action  of  trespass  quare  dau- 
sum  f regit  for  trying  the  title  to  land,  the  de- 
fendants pleaded  not  guilty;  and  that  at  the 
time  of  the  alleged  trespass  the  land  was  the 
freehold  of  two  of  the  defendants,  and  thev 
justified  breaking  and  entering  the  close  in 
their  own  right,  and  the  other  defendants  as 
their  servants,  and  by  their  command.  l*e 
case  was  tried  without  a  jury  and  a  verdict 
rendered  for  plaintiff  with  |30  damages.  The 
judgment  was  set  aside  by  the  Common  Pleas, 
and  verdict  entered  for  defendants  under  R.  S. 
O.  (1877)  c.  50,  s.  287.  The  Court  of  Appeal 
for  Ontario  reversed  this  judgment  and  re- 
stored the  verdict  as  originally  found.  On 
appeal  to  the  Supreme  Court : — Held,  that  the 
defepdants  on  whom  the  onus  lay  of  proving 
their  plea  of  liberum  tenementum,  had  not 
proved  a  valid  documentary  title,  or  possession 
for  twenty  years  of  that  actual,  continuous 
and  visible  character  necessary  to  give  them  a 
title  under  the  Statute  of  Limitations;  there- 
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fore  plaintiff  was  entitled  to  his  verdict. 
Henry,  J.,  dissenting.  MoConaghy  v.  Den- 
mark, iv.,  609. 

78.  Tenant  at  totZI — Caretaker  —  New  ten- 
ancy^Statute  of  lAmitations  —  Possession — 
Findings  of  fact,] — The  plaintiff's  father  al- 
lowed nim  to  occupy  100  acres  of  a  block  con- 
sisting of  400  acres,  and  he  was  to  look  after 
the  whole,  to  pay  taxes,  to  take  timber  for 
his  own  use,  but  not  to  give  any  timber  to 
any  one  else,  or  allow  any  one  else  to  take  it. 
He  settled  in  1849  upon  the  south  half  of  lot 
No.  1  and,  having  got  a  deed  for  the  same  in 
November,  1864,  he  sold  it  and.  in  December 
following,  moved  to  the  north  half  where  he 
remained  ever  since.  The  father  died  in  1877, 
devising  the  north  half  of  the  north  half  (the 
land  in  dispute)  to  the  defendant,  and  the 
south  half  of  the  north  half  to  the  plaintiff. 
The  defendant,  claiming  the  north  50  acres 
by  the  will,  entered  upon  it,  and  plaintiff 
brought  trespass,  claiming  title  b^  possession. 
The  trial  judge  found  that  the  plaintiff  entered 
into  possession  and  so  continued  merely  as 
caretaker  and  agent,  and  be  entered  a  verdict 
for  the  defendant.  There  was  evidence  that 
within  the  last  seven  years,  before  the  trial, 
the  defendant  as  agent  for  the  father  was 
sent  to  move  plaintiff  off  the  land,  because  he 
had  allowed  timber  to  be  taken,  and  that 
plaintiff  undertook  to  cut  no  more,  to  pay  the 
taxes  and  to  give  up  possession  whenever  re- 
quired to  do  so  by  his  father.  Held^  reversing 
the  Court  of  Appeal  for  Ontario  (4  Ont  App. 
R.  503),  that  the  evidence  established  the  cre- 
ation of  a  new  tenancy  at  will  within  ten 
years. — Per  Gwynne.  J.  That  there  was  also 
abundant  evidence  from  .which  the  judge  at 
the  trial  might  fairly  conclude,  as  he  did,  that 
the  relationship  of  servant,  agent  or  caretaker, 
In  virtue  of  which  the  respondent  first  ac- 
quired the  possession,  continued  throughout, 
and  that  an  appellate  court  ought  to  have  re- 
versed on  questions  of  fact.  Ryan  v.  Ryan, 
v.,  387. 

[Followed  in  Hetoard  v.  0*Donohoe,  19  Can. 
S.   C.    R.  341.     See  No.  80,  infra.] 

79.  Statute  of  Limitations  —  Possession  of 
tenant — Life  estate  —  Remainder — Joint  ten- 
ants— Survivorship.] — In  1837  lands  were  con- 
veyed in  trust  for  E.  A.  for  her  life,  with  re- 
mainder as  follows :  Lot  No.  2  to  G.  A.,  and 
lot  No.  1  to  A.  A.,  to  the  use  of  them,  their 
heirs  and  assigns,  as  joint  tenants  and  not  as 
tenants  in  common.  The  tenant  for  life,  en- 
tered into  possession  of  lot  No.  2,  and  in  1862 
put  her  son  (husband  of  defendant)  into  pos- 
session without  exacting  rent ;  he  died  a  few 
months  after,  and  the  widow  continued  in  pos- 
session, and  was  in  possession  in  1875,  wnen 
the  tenant  for  life  died.  In  1878,  A.  A.  ob- 
tained a  deed  of  the  legal  estate  in  the  two  lots 
from  the  executors  of  the  surviving  trustee 
(G.  A.  having  died  a  number  of  years  before) 
and  brought  an  actipn  for  recovery  of  lot  No. 
2.  —  Held,  affirming  the  judgment  appealed 
from  (7  Ont.  App.  R.  592;  2  C.  L.  T.  544). 
that  as  there  was  no  time  prior  to  the  death 
of  the  tenant  for  life  when  either  the  trustees 
or  those  entitled  in  remainder  could  have  in- 
terfered with  the  possession  of  the  lot,  the 
Statute  of  Limitations  did  not  begin  to  run 
against  the  remainder-man  until  the  death  of 
the  tenant  for  life  in  1875,  and  he  was  there- 
fore entitled  to  recover. — Held,  also,  that  for 
the  purposes  of  the  action  it  was  immaterial 
whether  the  plaintiff  was  entitled  to  the  whole 
lot  by  survivorship  on  the  termination  of  the 


joint  tenancy  by  the  death  of  his  brother,  or 
only  to  his  portion  of  the  lot  as  one  of  his 
brother's  heirs.  Adamson  v.  Adamson,  xii., 
563. 

80.  Caretaker  in  occupation  —  Severance  of 
title  —  Fencing  —  Possession — Prescription.] 
— In  an  action  against  O.  to  recover  posses- 
sion of  land  it  was  shewn  that  he  had  been 
in  possession  over  20  years;  that  he  was  ori- 
ginally in  as  a  caretaker  for  one  of  the  own- 
ers; that  afterwards  the  property  was  sev- 
ered by  judicial  decree  and  such  owner  was 
ordered  to  convey  certain  portions  to  the 
others;  that  after  the  severance  O.  performed 
acts  shewing  that  he  was  still  acting  for  the 
owners;  and  that  he  also  exercised  acts  of 
ownership  by  enclosing  the  land  with  a  fence 
and  in  other  ways.  Held,  reversing  the  judg- 
ment appealed  from  (18  Ont.  App.  R.  529), 
that  the  severance  of  the  property  did  not  alter 
the  relation  between  the  owners  and  O. ;  that 
no  act  was  done  by  O.  at  any  time  declaring 
that  he  would  not  continue  to  act  as  caretak- 
er; and  that  his  possession,  therefore,  con- 
tinued to  be  that  of  caretaker  and  he  had 
acquired  no  title  by  jpossession.  Ryan  v. 
Ryan  (5  Can.  S.  C.  R.  387)  followed.  Hew?- 
ard  V.  O'Donohoe,  xix.,  341. 

See  No.  78,  ante. 

81.  Possession  —  Statute  of  Limitations—- 
38  Vict.  0.  16  (O.)— 2Von-claim.]— C.  R.,  at 
the  time  of  his  death  (1864)  was  owner  m 
fee  and  died  intestate  leaving  him  surviving 
his  widow  M.  R.,  but  no  issue.  After  his 
death  the  widow  remained  in  possession  and 
occupation,  by  herself,  or  her  tenants,  of  the 
whole  premises  up  to  her  death  (6th  October, 
1881).  By  lease  on  3rd  May,  1881.  she  de- 
mised the  premises  to  O.  for  5  years  from  Ist 
April,  1881.  At  the  time  of  her  death  O. 
was  in  possession  as  tenant  under  this  lease. — 
The  plaintiff  had  for  some  years  resided  with 
M.  R.  on  the  premises,  and  continued  to  re- 
side there  some  time  after  M.  R.'s  death,  but 
subsequently  left  O.  as  tenant  in  possession. 
One  of  the  defendants,  pretending  to  be  an 
heir  at-law  of  the  late  C.  R.,  shortly  after  the 
death  of  M.  R.,  procured  O.  to  accept  from 
him  a  lease  of  the  premises  for  one  year,  and 
to  attorn  to  him  as  landlord. — On  24th  Oc- 
tober, 1882,  plaintiff  took  action  against  O., 
then  in  possession,  claiming  title  as  residuary 
devisee  under  the  last  will  of  M.  R..  who  had 
acquired  title  by  length  of  possession  subse- 
quent to  the  death  of  her  husband.  The  de- 
fendant Ross  obtained  an  order  to  defend  as 
landlord,  and  he  was  made  a  party  defend- 
ant in  the  action.  In  his  defence  he  claimed 
title  as  one  of  the  heirs-at-law  of  C. 
R.,  and  alleged  an  agreement  by  M.  R. 
with  the  heirs-at-law  by  which  she  had  been 
permitted  to  occupy  the  land  by  way  of  as- 
signment of  dower  for  life,  that  she  had  oc- 
cupied as  caretaker  and  by  virtue  of  such 
agreement,  and  that  her  occupation  was  not 
adverse  to  his  title,  or  that  of  the  other  heirs- 
at-law. — At  the  trial  the  judge  entered  a 
verdict  for  defendant.  The  full  court  set  aside 
the  verdict  and  directed  judgment  to  be  en- 
tered for  the  plaintiff.  Ross  appealed,  and  the 
Court  of  Appeal  for  Ontario  affirmed  the 
judgment  of  tA  court  below.  Held,  affirming 
the  judgment  appealed  from,  that  there  was  no 
evidence  of  an  agreement  between  the  heirs- 
at-law  of  C.  R.  and  his  widow  that  she  should 
occupy  the  land  during  her  life  in  lieu  of 
dower,  and  nothing  to  shew  that  the  heirs 
could  not  have  brought  an  action  and  recover- 
ed the  land  at  any  time  between  the  death  of 
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C.  R.  and  Ist  July.  1877,  when  their  right  and 
title  were  extinguished  or  ceased  by  virtue  of 
the  statute,  38  Vict.  c.  16  (Ont.).     Oliver  v. 
Johnston,  Cass.  Dig.  (2  ed.)   (i51. 
^^ee  3  O.  R.  26. 

82.  Trespass  —  iStatute  of  Limitations  — 
Evidence — Possession — Description  of  lands,] 
— Action  by  F.  for  trespass  tor  breaking  and 
entering  plaintiff^s  close,  described  as  land  and 
land  covered  with  water  in  Dartmouth,  being 
and  forming  the  bed,  bank  and  waters  of  the 
stream  leading  from  Dartmouth  First  Lake 
and  falling  into  the  waters  of  Halifax  Har- 
bour, and  breaking  down  fences  and  walls  of 
'plaintiff  there  standing.  The  case  was  tried 
in  1873  before  a  jury,  who  were  unable  to 
agree  and  were  discharged  by  the  judge  wilii- 
out  rendering  a  verdict.  No  further  proceed- 
ings were  taken  in  the  cause  until  November, 
1878,  when  plaintiff,  assignee  in  insolvency  of 
F.,  having  intervened,  it  was  ordered,  by  con- 
sent of  parties,  that  a  verdict  should  be  en- 
tered for  plaintiff  upon  the  evidence  taken  by 
the  judge,  and  the  cause  remitted  to  the  full 
court  in  banco,  which  should  have  power  to 
draw  inferences  of  fact  as  a  jury  might  and 
to  enter  judgment  for  either  party,  and,  in 
case  of  verdict  for  the  plaintiff,  power  to  fix 
damages.  Plaintiff  claimed  the  locus  in  quo, 
under  deed  from  the  I.  &  R.  Navigation  Co., 
executed  by  the  j)resident  and  secretary  to  F. 
on  Ist  April,  18  lO.  Defendant  claimed  under 
deed  from  the  executors  of  S.,  as  land  to 
which  S.  acquired  title  by  possession,  as  far 
back  as  1832.  and  continuing  up  to  the  time 
of  his  death  in  1870. — ^The  Supreme  CJourt  (N. 
S.)  entered  judgment  for  the  defendant  with 
costs.  Held,  affirming  the  judgment  appealed 
from,  that  plaintiff  failed  to  shew  beyond  a 
reasonable  doubt  that  the  locus  in  quo  was 
within  the  boundary  of  the  canal  property 
and  included  in  the  deed  to  F..  and  the 
court  below  was  justified  in  coming  to  an 
opposite  conclusion;  and  further,  that  if  the 
property  was  so  included  and  the  company 
ever  had  a  title  to  the  locus,  there  was  evi- 
dence of  such  an  exclusive  and  continuous 
possession  that  any  such  right  or  title  was 
barred  by  the  Statute  of  Limitations.  Creigh- 
ton  V.  Kuhn,  Cass  Dig.  (2  ed.)  845. 

83.  Crown  grant  —  Disseisin  of  grantee  — 
Tortious  possession  —  Conveyance  to  married 
woman  —  Effect  of  execution  of,  by  husband- 
Statute  of  Maintenance,  32  Hy.  VIII.,  o.  9 
— Statute  of  Limitations.] — In  1828  certain 
land  in  Upper  Canada  was  granted  by  the 
Crown  to  King's  College.  In  1841.  while  one, 
M.,  who  had  entered  on  the  land  was  in  pos- 
session. King's  College  conveyed  it  to  G..  In 
1849  G.  conveyed  to  the  wife  of  M.,  and  M. 
signed  the  conveyance  though  not  a  party  to 
it.  In  an  action  by  the  successors  in  title  of 
M.'s  wife  to  recover  possespion  of  the  land, 
the  defendants,  claiming  title  through  M.,  set 
up  the  Statute  of  Limitations,  alleging  that 
M.  had  been  in'  possession  twenty  years  when 
the  land  was  conveyed  to  his  wife,  and  that 
the  conveyance  to  G.,  in  1841,  the  grantor  not 
being  in  possession,  was  void  under  the  Sta- 
tute of  Maintenance,  and  G.  had,  therefore, 
nothing  to  convey  in  1849.  Held,  that  it  was 
not  proved  that  the  possessionApf  M.  began 
before  the  grant  from  the  Cro^.  but  assum- 
ing that  it  did  M.  could  not  avail  himself  of 
the  Statute  of  Maintenance  as  he  would  have 
to  establish  disseisin  of  the  grantor,  and  the 
Crown  could  not  be  disseised ;  nor  would  the 

#    statute  avail  as  against   the   patentee  as   the 
original  entry  not  being   tortious   the  posses- 


sion would  not  become  adverse  withput  a  new 
entry.  Held,  further,  that  if  the  possession 
began  after  the  grant  the  deed  to  G.  in  1841 
was  not  absolutely  void  under  the  Statute  of 
Maintenance,  but  only  void  as  against  the 
party  in  possession,  and  M.  being  in  posses- 
sion a  conveyance  to  him  would  have  been 
good  under  s.  4  of  the  statute,  and  the  deed 
to  his  wife,  a  person  appointed  by  him,  was 
equally  good.  Further,  M.  by  his  assent  to  the 
conveyance  to  his  wife  and  subsequent  acts 
was  estopped  from  denying  the  title  of  his 
wife's  grantor.  Judgment  appealed  from 
(19  Ont.  App.  R.  564)  affirmed.  Webb  v. 
Marsh,  zxii.,  437. 

84.  Old  survey  —  Error  —  Boundaries  — 
Possession  —  Statute  of  Limiiations.] — ^Ap- 
peals were  taken  from  decisions  of  the  Court 
of  Appeal  for  Ontario  affirming  the  judgment 
at  the  trial  in  favour  of  the  respondent  in 
each  case.  They  had,  respectively,  brought 
actions  against  the  appellant  for  trespass  to 
land  which  were  defended  on  the  ground  of 
want  of  title  in  the  plaintiffs  and  title  by 
possession  in  the  defendant.  At  the  trial  evi- 
dence was  given  by  plaintiff  of  a  survey  of  the 
lands,  and  defendant's  land  adjoining,  made 
in  1809,  by  a  provincial  land  surveyor,  in 
which,  as  he  reported  to  the  Crown  Land  De- 
partment, he  had  made  a  mistake  owing  to  a 
bend  in  the  circumference  of  his  compass  and 
which  he  corrected  by  moving  the  posts  he 
had  planted  as  the  line  was  traced.  The  de* 
fendant  claimed  that  the  line  as  first  run  was 
the  true  line.  As  to  possession  the  evidence 
was  that  defendant  had  cut  timber  on  the 
land  in  dispute  for  many  years,  and  also  tap- 
ped maple  trees  for  sugar,  but  had  not  fenced 
the  land  until  some  six  or  seven  years  prior 
to  the  action.  The  trial  judge  found  that 
plaintiffs  had  respectively  proved  title  to  their 
land  and  that  the  acts  of  ownership  shewn  by 
defendant  were  mere  acts  of  trespass  commit- 
ted either  wilfully  or  in  ignorance  as  to  boun- 
daries and  not  such  as  would  enable  his  pos- 
session to  ripen  into  a  title. — The  Supreme 
Court  affirmed  the  decision  of  the  Court  of 
Appeal  in  both  cases  and  dismissed  the  ap- 
peals. Horton  v.  Casey;  Horton  v.  Humphries, 
xxii.,  739. 

85.  Disseisin  —  Adverse  possession — Paper 
title  —  Joint  possession  —  Statute  of  Limita- 
tions.]— A  deed  executed  in  1856  purported  to 
convey  land  partly  in  Lunenburg  and  partly 
in  Queen's  County,  N.  S.,  of  which  the  grant- 
or had  been  in  possession  up  to  1850,  when 
C.  entered  upon  the  portion  in  Lunenburg 
County,  which  he  occupied  until  his  death  in 
1888.  The  grantee  under  the  deed  never  en- 
tered upon  any  part  of  the  land,  and  in  1860 
he  conveyed  the  whole  to  a  son  of  C.  then 
about  24  years  old,  who  resided  with  C,  from 
the  time  he  took  possession.  Both  deeds  were 
registered  in  Queen's  County.  The  son  short- 
ly after  married  and  went  to  live  on  the 
Queen's  County  portion.  He  died  in  1872, 
and  his  widow,  after  living  with  C.  for  a 
time,  married  P.  and  went  back  to  Queen's 
County.  P.  worked  on  the  Lunenburg  land 
with  C.  for  a  few  years,  when  a  dispute  arose 
and  he  left.  C.  afterwards,  by  an  intermediate 
deed,  conveyed  the  land  in  Lunenburg  County 
to  his  wife.  On  one  occasion  P.  sent  a  cow 
upon  the  land  in  Lunenburg  County,  which 
was  driven  off.  and  no  other  act  of  ownership 
on  that  portion  of  the  land  was  attempted  un- 
til 1890,  after  C.  had  died,  when  P.  entered 
upon  the  land  and  cut  and  carried  away  hay. 
In  an  action  of   trespass  by   C.'s  widow  for 
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such  entry  the  title  to  the  land  was  not  traced 
back  beyond  the  deed  executed  in  1856.  Heldf 
affirming  the  decision  of  the  Supreme  Court 
of  Nova  Scotia  (25  N.  S.  Rep.  1),  that 
C.'s  son  not  having  a  clear  document- 
ary title  his  possession  of  the  land 
was  limited  to  such  part  as  was  proved  to 
be  in  his  actual  possession  and  in  that  of  those 
claiming  through  him;  that  neither  he  nor 
his  successors  in  title  ever  had  actual  posses- 
sion of  the  land  in  Lunenburg  County;  that 
the  possession  of  C.  was  never  interfered  with 
by  the  deeds  executed;  and  having  continued 
in  possession  for  more  than  twenty  years,  C. 
had  a  title  to  the  land  in  Lunenburg  Counry 
by  prescription.    Parks  v.  Cahoon,  xxiii..  92. 

86.  Partition  of  land  —  Tenants  in  common 
— Statute  of  Limitations — Possession.^ — Un- 
der the  Nova  Scotia  Statute  of  Limitations 
(U.  S.  N.  S.  [5  ser.]  c.  112)  a  possession  of 
land  in  order  to  ripen  into  a  title  and  oust  the 
real  owner,  must  be  uninterrupted  during  the 
whole  statutory  period.  If  abandoned  at  any 
time  during  such  period  the  law  will  attribute 
the  interruption  to  the  person  having  title. — 
Possession  by  a  series  of  persons  during  the 
necessary  period  will  bar  the  title  though  some 
of  such  persons  in  possession  were  not  in 
privity  with  their  predecessors. — Where  one 
or  two  tenants  in  common  had  possession  of 
the  land  as  against  his  co-tenant,  the  bringing 
of  an  action  of  ejectment  in  their  joint  names 
and  entry  of  judgment  therein  gave  a  fresh 
right  of  entry  to  both  and  interrupted  the 
prescription  accruing  in  favour  of  the  tenant 
in  possession.  Judgment  appealed  from  (32 
N.  S.  Rep.  1)  affirmed.  Handley  v.  Archibaldy 
XXX.,  130. 

87.  Description  of  lands — Metes  and  hounds 
— Sale  en  bloc — Possession  beyond  boundaries 
— Prescription  —  Construction  of  deed  —  No- 
tice —  Sale  to  married  woman  —  Propre  de 
communaut^  —  Cadastral  plan  and  description 
—Arts.  1508,  2168,  2174.  2185,  2210,  2227, 
2242,  2251,  i254  C,  C.]—ln  June,  1868,  by 
deed  of  gift,  P.  panted  to  his  son,  F.,  an  em- 
placement, described  by  metes  and  bounds  and 
stated  to  have  30  feet  frontage,  **tel  que  le 
tout  est  actuellement  .  .  .  et  que  Tacquer- 
eur  dit  bien  connaltre  "  declaring,  in  the  deed, 
that  the  donation  had  actually  been  made  in 
1860,  although  no  deed  had  been  executed, 
and  that  since  then  F.  had  been  in  possession 
as  owner  and  erected  buildings.  Under  this 
donation  the  donee  and  his  vendees  claimed 
36  feet  frontage  as  having  been  actually  oc- 
cupied by  him  and  them  since  F.  took  posses- 
sion as  owner  in  1860.  and  also  that  plaintiff 
had  acquired  a  prescriptive  title  by  10  years' 
possession  with  title,  at  the  time  of  the 
present  action  in  1897,  which  was  taken  to 
recover  possession  of  the  disputed  six  feet 
then  in  occupation  of  defendant,  whom 
plaintiff  alleged  to  be  a  trespasser.  Held,  that 
the  deed  in  1SG8  operated  as  an  interruption 
of  prescription  and  limited  the  title  to  30  feet 
frontjige  as  therein  described. — Plaintiff's  wife 
purchased  from  F.  in  188.5  by  deed  describing 
the  emplacement  in  a  manner  similar  to  the 
description  in  the  donation,  but  also  making 
reference  to  its  number  on  the  cadastral  plan 
of  the  parish  which  described  it  as  of  greater 
width.  Held,  that  the  description  in  the  deed 
of  1885  left  the  true  limits  of  the  emplace- 
ment subject  to  determination  according  to 
the  title  held  by  the  plaintiff's  autcur  which 
granted  only  30  feet  frontage ;  that  by  the 
registered  title    plaintiff    was    charged    with 


j  either  actual  or  implied  notice  of  this  fact  and 

;  that,  consequently,  he  had  not,  in  good  faith, 
possessed  more  than  30  feet  frontage  under 

i  this  deed  and  could  not  invoke  an  acquisitive 
prescription  of  title  to  the  disputed  6  feet  by 

\  10  years'  possession  thereunder,  and  further, 
that  no  augmentation  of  the  lands  originally 
granted  could  take  place  in  consequence  of  the 
cadastral  description  of  the  emplacement. — 
The  words  "Tel  que  le  tout  est  actuellement 
et  que  Tacqufireur  dit  bien  connaltre  "  used  in 
the  deed  of  gift,  cannot  be  interpreted  in  con- 
tradiction of  the  special  description  that  pre- 
cedes them  and  can  only  be  construed  as  ex- 
tending "  dans  les  limites  ci-dessus  dgcrites." 
— A  prescriptive  title  to  lands  beyond  the 
boundaries  limited  by  the  description  in  the 
deed  of  conveyance  can  only  be  acquired  by  30 

? rears*  possession. — Qucere,  Is  a  deed  of  sale  of 
ands  in  Quebec  to  a  married  woman  without 
the  authorization  of  her  husband,  sufficient  to 
support  a  petitory  action?  Would  such  a 
deed  be  null  for  defect  of  form  and  insuffici- 
ent, under  art.  2254  C.  C,  to  serve  as  the 
ground  for  a  prescription -of  ownership  under 
translatory  title,  by  10  years*  possession? 
Chalifour  v.  Parent,  xxxi.,  224. 

88.  Possessory  title  —  Statute  of  Limjta- 
iions.]— In  1892,  M.  obtained  a  grant  of  land 
from  the  Crown  and  in  1823  permitted  his 
eldest  son  to  enter  into  possession.  The  lat- 
ter built  and  lived  on  the  land  and  cultivated 
a  large  portion  of  it  for  more  than  ten  years, 
when  he  removed  to  a  place  a  few  miles  dis- 
tant, after  which  he  pastured  cattle  on  it  and 
put  up  fences  from  time  to  time.  His  father 
died  before  he  left  the  land.  In  18<0  he  deed- 
ed the  land  to  his  four  sons,  who  sold  it  in 
1873  and  by  different  conveyances  the  title 
passed  to  P.  in  1884.  In  1806  the  descend- 
ants of  the  younger  children  of  M.  gave  a  deed 
of  this  land  to  B..  who  proceeded  to  cut  tim- 
bpr  from  it.  In  an  action  for  trespass  by  P., 
Held,  affirming  the  judgment  appealed  from, 
that  the  jury  on  the  trial  were  justified  m 
finding  that  the  eldest  son  of  M.  had  the  sole 
and  exclusive  possession  of  the  land  for  twenty 
vears  before  1870,  which  had  ripened  into  a 
title.  If  not,  the  deed  to  his  sons,  m  1870, 
gave  them  exclusive  possession  and,  if  •  they 
had  not  a  perfect  title  then,  they  had  twenty 
years  after,  in  1890.  Bcntly  v.  Peppard, 
xxxiii.,  444. 

89.  Acquisition  by  prescription— Possession 
— Trespass  on  vrild  lands— Isolated  acts—Sta- 
tute  of  Limi7a<tori«.l— Isolated  acts  of  tres- 
pass committed  on  wild  lands  from  year  to 
year  will  not  give  the  trespasser  a  title  under 
the  Statute  of  Limitations.  Shcrrcn  v.  Pear- 
son, xiv.,  581. 

Sec  Prescription.  15. 

90.  Riffht  of  iray  —  Easement  —  Common 
use — Prescription. 

Sec  User.  1. 

91.  Ordnance  lands  —  Rercrsion  of  lands 
not  in  use  for  canal  purposes — Limitation  of 
actions — User  by  the  Crown — Purchase  in  con- 
flict with  public  use. 

See  RiDEAU  Canal  Lands,  2. 

92.  Watercourses  —  Flooding  lands  —  Ser- 
I  vitudc — Possession — Prescript  ion. 

I  See  RiPAMAN  Rights,  2. 
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93.  Escheat  —  Fraud  —  Champerty  —  Lit- 
iffious  rights — Limitation  of  action. 

See  No.  131,  infra, 

94.  Deht  of  executor  —  Judgment  against 
estate — Purchase  hy  ewecutor  at  sheriff's  sale 
— Trust — Possession  hy  devisee — Statute  of 
Limitations — Evidence, 

See  No.  118,  infra, 

95.  Tenants  in  common  —  Will  —  Remain- 
der —  Adverse  possession  —  Decease  of  re- 
mainderman —  Estate  of  inheritance — Owner 
in  fee — Statute  of  Limitations. 

See  No.  57,  ante, 

96.  Action  en  declaration  d*hypoth€que  — 
Translatory  title — Prescription — Good  faith — 
Judicial  admission. 

See  No.  29.  ante, 

97.  Location  of  railway  —  Fencing — Laying 
out  boundaries — Construction  of  deed  —  No- 
tice —  Possession  —  Presoripttve  title — Ten- 
ant by  suff ranee. 

See  No.  8,  ante. 


(h)  Evidence  of  Possession, 

98.  Dominion  Lands  Act,  S5  Vict.  o.  23,  s. 
S3j  s.-s.  7,  8 — Homestead  patent — Equitable 
or  statutory  title — Demurrer — 39  Vict,  o,  23, 
s.  69.] — ^The  plaintiff,  in  his  bill  of  complaint, 
alleged  in  the  6th  paragraph  as  follows: — 
*•  Trior  to  the  1st  of  May,  1875,  the  plaintiff 
made  application  to  homestead  the  lands,  and 
procured  proper  affidavits,  according  to  the 
statute,  whereby  he  proved  to  the  satisfaction 
of  the  Dominion  Lands  Agent  in  that  behalf 
(and  the  plaintiff  charges  the  same  to  be  true), 
,that  the  defendant  had  never  settled  on  or  im- 
proved the  lauds  assumed  to  be  homesteaded 
by  him,  or  the  lands  in  question,  but  had  been 
aosent  therefrom  continuously  since  his  pre- 
tended homesteading  and  pre-emption  entries, 
and  thereupon  the  claim  of  the  defendant  un- 
der the  said  entries  became  and  was  forfeited, 
and  any  pretended  rights  thereunder  ceased, 
and  the  plaintiff  about  the  8th  May,  1875,  and 
with  the  assent  and  by  direction  of  the  Do- 
minion Lands  Agent,  signed  an  application  for 
a  homestead  right  to  the  lands,  according  to 
Form  A,  in  35  Vict  c.  23,  s.  33,  and  made 
affidavit  according  to  t'orm  B.  in  s.  33,  s.-s. 
7  of  the  Act  and  paid  to  the  agent  the  home- 
stead fee  of  $10,  accepted  as  the  homestead 
fee,  and  thereupon  plaintiff  was  informed  that 
he  had  done  all  that  was  necessary  or  re- 
quired under  the  statute  and  regulations  of 
the  department,  and  that  the  statute  said: 
Upon  making  this  affidavit  and  filing  it  and 
on  payment  of  an  office  fee  of  $10,  he  should 
be  permitted  to  enter  the  lands  specified  in 
the  application;  and  thereupon  and  in  pursu 
ance  thereof,  and  in  good  faith,  the  plaintiff 
did  forthwith  enter  upon  said  land  and  take 
actual  possession,  and  has  ever  since  remained 
in  actual  occupation  thereof,  and  erected  a 
house  and  buildings  thereon,  cleared  a  portion 
and  fenced  and  cultivated  the  same,  and  made 
valuable  improvements.  Demurrer  for  want 
of  equity.  Held,  reversing  the  judgment  ap- 
pealed from  (Man.  L.  H.  Temp.  Wood,  233), 
Taschereau  and  Gwynne,  JJ.,  dissenting  and 
allowing  the  demurrer,  that  the  plaintiff  had 
no  locus  standi  to  attack  the  validity  of  the 
patent  issued  by  the  Crown  to  the  defendant. 


as  he  had  not  alleged  a  sufficient  interest  or 
right  to  the  lands  therein  mentioned,  within 
the  meaning  of  s.  69  or  of  s.-ss.  7  '&  8  of  s. 
33  of  35  VicL  c.  23.  there  being  no  allegation 
that  an  entry  of  a  homestead  right  in  the 
lands  in  question  had  been  made,  and  that 
plaintiff  had  been  authorized  to  take  posses- 
sion of  the  land  by  the  agent,  or  by  some  one 
having  authority  to  do  so  on  behalf  of  the 
Crown,  or  a  sufficient  allegation  that  the 
Crown  was  ignorant  of  the  facts  of  plaintilTs 
possession  and  improvements. — Per  Strong,  J^ 
that  when  the  Crown  had  issued  the  letters 
patent  in  view  of  all  the  facts,  the  grant  is 
conclusive,  and  a  party  cannot  set  up  equities 
behind  the  patent.  Farmer  v.  Livingstone, 
viii.,  140. 

99.  Lessor  and  lessee  —  Estoppel  —  In- 
junction —  Bill  for  account  —  Possession 
fraudulently  obtained  —  Evidence  —  Proof  of 
title  —  Taof  sale  —  Chancery  jurisdiction  in 
ejectment— R.  S.  O,  (1877)  c.  J^,  s.  87—33 
Vict.  €.  23  {Ont,)} — N..  as  assignee  of  HL, 
who  bought  a  lot  of  land  from  the  pur- 
chaser at  a  sale  for  taxes,  filed  a  bill  against 
W.  &  O.,  who  were  in  possession,  for  posses- 
sion of  the  land  and  an  account  for  value  of 
trees,  &c.,  cut  down  and  removed.  W.  by  his 
answer  adopted  O.'s  possession,  claimed  under 
Crown  grant,  and  impeached  the  validity  of 
the  sale  for  taxes.  O.  alleged  possession  un- 
der W.  It  was  proved  that  H.  leased  to  T. 
for  four  years,  that  O.  by  fraudulent  repre- 
sentations induced  T.  to  leave  the  place  and 
thereby  obtained  possession  for  the  benefit  of 
W.  The  Court  of  Chancery  (29  Gr.  338) 
held  that  defendants  were  obliged  to  yield  up 
possession  before  asserting  title  in  themselves. 
The  Court  of  Appeal  for  Ontario  declared  that 
the  decree  should  be  without  prejudice  to  any 
proceeding  W.  might  be  advised  to  take  to 
establish  his  title  within  two  months.  Held, 
per  Ritchie,  C.J..  and  Strong,  Fonrnier  and 
Henry,  J  J.,  affirming  the  judgment  appealed 
from,  that  defendants  having  gone  into  pos- 
session under  T..  were  estopped  in  this  suit 
from  disputing  their  landlord's  title,  and  that 
plaintiff  was  entitled  to  an  injunction  to  re- 
strain waste'  and  an  account  for  waste  already 
committed. — Per  Strong,  J.  The  Chancellor's 
decree  would  have  constituted  no  bar  to  a 
subsequent  action  at  law  or  suit  in  equity  by 
W.  to  impeach  the  tax  sale,  and  should  not 
have  been  varied  by  the  Court  of  Appeal. — 
Per  Gwynne.  J.  The  case  should  have  been 
disposed  of  upon  the  issue  as  to  the  validly 
of  title  upon  which  the  plaintiff  had  by  his 
bill  rested  his  case,  and  as  defendants  failed 
to  prove  that  the  taxes  had  been  paid  before 
the  sale,  the  statute,  33  Vict  c.  23  (Ont.) 
removed  all  defects,  if  any  there  were,  which 
would  have  enabled  the  true  owner,  at  the 
time  of  the  sale,  to  have  avoided  it,  and  pur- 
suant to  the  provisions  of  R.  S.  O.  (1877) 
c.  40,  s.  87,  plaintiff  was  entitled  to  recover 
possession  of  the  land  and  have  execntion 
therefor,  but  not  to  an  order  for  injunction  or 
account,  the  statute  authorizing  title  to  lands 
to  be  tried  in  chancery  not  justifying  a  judg- 
ment of  a  more  extensive  character  than  would 
have  been  pronounced  in  a  court  of  common 
law  if  the  action  had  been  brought  there. 
White  V.  yellcs.  xi.,  587. 

100.  Trespass  —  Marsh  lands  —  Possetsion 
— Evidence  —  Accretion  —  Justification  m 
commissioner  of  sewers — R.  8.  If.  8.  (4  **r.) 
0.  -'/O — **  New  work  " — Sanction  of  proprietors 
— Findings  of  fact.] — The  land  upon  which 
trespass  is  alleged  to  have  been  committed  is 
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a  salt  marsh  lying  outside  of  a  dyked  marsh, 
between  the  dykes  and  the  River  Avon.  It 
had  been  formed  within  40  years,  by  an  ac- 
cumulation of  mud  from  time  to  time,  in  front 
of  plaintiff's  land.  It  had  been  staked  off  for 
many  years  on  the  north-east,  designating  the 
division  line  between  that  part  of  it  claimed 
and  used  for  cutting  grass  by  plaintiff,  on 
one  side,  and  his  neighbour  G.  on  the  other. 
It  is  bounded  on  the  N.  W.  by  the  running 
dyke ;  on  the  N.  E.  by  the  stakes  mentioned ; 
and  on  all  the  other  portions  of  it  by  the 
Avon  River,  and  Windmill  Greek.  After  the 
mud  sufficiently  accumulated  grass  began  to 
grow,  which  was  cut  for  years  by  the  plain- 
tiff's brother,  who  died  before  the  suit,  having 
made  his  will,  by  which  he  devised  to  plain- 
tiff all  landed  property  of  which  he  died  pos- 
sessed. The  stakes  were  there  since  about 
1855  or  1856,  one  of  them  being  a  solid,  per-  > 
manent  one,  and  the  others,  if  carried  away, 
being  replaced,  from  time  to  time,  by  new 
ones,  takmg  the  solid  stake  as  a  guiae.  Plain- 
tiff and  his  brother  on  one  side  of  these  stakes; 
•and  G.  on  the  other,  cut  the  grass  year  after 

Jrear,  or  allowed  others  to  do  so,  although  the 
and  does  not  appear  to  have  yielded  grass 
worth  cutting  till  about  13  years  before  (one 
witness  said  17).  Since  that  time  plaintiff, 
either  for  his  brother  or  for  himself,  cut  and 
took  awav  the  grass  growing  there,  or  per- 
mitted others  to  do  so.  Defendant,  as  com- 
missioner of  sewers,  undertook  to  cut  a  ditch 
through  the  property  to  carry  away  water 
from  a  dyke,  alleging  that  the  means  form- 
erly used  were  inadequate  for  that  purpose, 
and  claiming  that  the  work  came  within  the 
first  part  of  R.  S.  N.  S.  (4  ser.)  c.  40,  s.  4, 
authorizing  a  commissioner  to  build  or  repair 
dykes;  that  it  was  not  new  work  within  the 
meaning  of  the  last  part  of  that  section,  and 
did  not  require  the  consent  of  two-thirds  in 
interest,  of  the  proprietors  of  the  land.  In 
answer  to  a  question  submitted  the  jury  found 
that  the  work  was  new  work. — ^A  rule  nisi 
for  a  new  trial  was  discharged,  Weatherbe 
and  Sihith,  J  J.,  dissenting. — Held,  that  there 
was  evidence  establishing  a  continuous  ex- 
clusive possession  by  plaintiff,  for  many  ^ears, 
quite  sufficient  to  enable  him  to  maintain  an 
action  of  trespass  against  a  wrongdoer  who 
interfered  with  that  possession. — ^The  question 
of  **  new  work  *'  was  purely  a  question  of  fact 
for  the  jury,  and  they  haying  found  in  the 
affirmative,  their  finding  should  not  be  re- 
versed. The  intention  of  the  Legislature  would 
appear  to  be  to  empower  the  commissioners 
of  sewers  to  act  in  making  ordinary  repairs, 
or  in  any  sudden  emergency,  without  consulta- 
tion with  or  the  consent  of  the  proprietors,  but 
that  these  proprietors  should  not  be  taxed  for 
the  construction  of  any  new  work  not  im- 
mediately essential  to  the  preservation  or  in- 
terests of  common  property,  without  their  con- 
sent to  such  work  being  first  obtained. — As 
the  defendant  entered  upon  plaintiff's  property 
to  perform  this  work,  without  the  sanction  of 
the  proprietors  first  obtained,  he  could  not 
justify  the  trespass  under  his  commission. — 
Appeal  dismissed  with  costs,  and  the  judg- 
ment appealed  from  (5  R.  &  Q.  388)  affirmed, 
Henry,  J.,  dissenting.  Davison  v.  Burnham, 
Gass.  Dig.  (2  ed.)  846. 

101.  Boundaries  —  Road  allotoanoe  —  Evi- 
dence.]— ^The  action  was  for  possession  of 
land,  the  parties  being  at  issue  as  to  the  boun- 
daries between  their  adjoining  properties.  The 
decision  depended  upon  the  existence  or  non- 
existence of  a  road  allowance  between  the  lots, 
and  the  trial  judge  held  that  proof  of  certain 


monuments  having  been  placed  on  the  lots  by 
early  surveyors  was  incompatible  with  its 
existence.  His  decision  was  reversed  by  the 
Gourt  of  Appeal  for  Ontario  (21  Ont.  App. 
R.  110). — ^The  Supreme  Gourt  of  Ganada  held 
that  the  evidence  was  sufficient  to  shew  that 
there  was  a  road  allowance ;  that  the  decision 
of  the  trial  judge  was  rightly  overruled,  and 
dismissed  the  appeal  with  costs.  CaldweU  v. 
Kenny,  xxiv.,  ^. 

102.  Boundaries  —  Evidence — Prescription.] 
— The  rector  and  wardens  of  St.  PauVs 
Ghurch^  London,  Ont.,  brought  the  action  for 
possession  of  land  fenced  in  by  defendants, 
who  pleaded  title  to  part  and  a  right  of  way 
over  the  remainder.  The  Gourt  of  Appeal  (21 
Ont.  App.  R.  323)  reversed  the  decision  of 
the  Chancery  Division  and  gave  judgment  for 
plaintiffs  who,  however,  claimed  a  greater 
width  of  land  than  the  judgment  allowed  and 
filed  a  cross-appeal  to  defendant's  appeal  from 
such  judgment. — ^The  Supreme  Gourt  of  Gan- 
ada affirmed  the  judgment  appealed  from,  and 
appeal  and  cross-appeal  were  dismissed  with 
costs  for  the  reasons  of  Maclennan,  J.,  in  the 
Gourt  of  Appeal.  Ferguson  v.  Innes,  xxiv., 
703. 

103.  Possession  —  Crown  patent  —  Prim- 
grant — PresoriptionJ]  —  The  action  was  for 
possession  of  land,  plaintiffs  claiming  title  by 
possession  and  defendants  through  a  grant 
from  the  .Grown  in  1802,  and  a  conveyance 
from  the  owner  of  adjoining  land.  It  was 
shewn  that  the  Grown  had  granted  this  land 
before  the  beginning  of  the  present  century, 
and  the  courts  below  held  that  the  Grown  had 
nothing  to  grant  in  1892.  having  by  the  prior 
grant  parted  with  its  title  and  never  resumed 
It,  and  there  was  nothing  to  shew  that  the 
owner  of  the  adjoining  land  had  any  title  to 
the  locus. — The  Supreme  Gourt  of  Ganada  af- 
firmed the  judgment  appealed  from  (27  N.  S. 
Rep.  74),  which  had  affirmed  the  trial  court 
judgment,  dismissing  the  plaintiff's  action.* 
Chisholm  v.  Rohinson,  xxiv.,  704. 

104.  Trespass — Cutting  timber  —  Confusion 
of  chattels^Possession — Replevin, 

See  AoTiON,  130. 

105.  Control  of  insolvent  estate  —  Fraudu- 
lent conveyance — Possession — Sale  hy  assignee. 

See  No.  133,  infra, 

106.  Encroachment  on  boundary  —  Good 
faith — Common  error  —  Right  of  accession — 
Demolition  of  works — Indemnity. 

See  No.  136,  infra. 

107.  Form  of  deed  —  Signature  by  cross — 
Registry  latos — Purchaser  of  litigious  rights — 
Commencement  of  proof  in  writing — Warrant- 
or impeaching  title. 

See  No.  5,  ante. 

108.  Exercising  acts  of  ownership — Vendor 
and  purchaser — Specific  performance — Laches 
—  Waiver. 

See  Vendor  and  Pxtbchaseb,  33. 

109.  Location  of  railway  —  Boundary — Ri- 
parian rights — Fencing — Location  of  perman- 
ent way — Conduct  of  parties  —  Estoppel  by 
deed — Construction  of  deed. 

See  No.  8,  ante. 
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7.  Registration. 

110.  Registry  law — Registration  of  taw  deed — 
Certificate  of  title — Priority  over  earlier  cer- 
tificatc—lt.  6*.  B.  C.  c.  iii.]— Section  13  of  the 
B.  C.  Land  Registry  Act  (R.  S.  B.  C.  c.  Ill) 
provides  that  a  person  claiming  ownership  in 
a  fee  of  land  may  apply  for  registration  there- 
of, and  the  registrar,  on  being  satisfied  after 
examination  of  the  title  deeds,  that  a  primd 
facie  case  is  established  shall  register  the  title 
m  the  **  Register  of  Absolute  Fees."  Section 
19,  which  authorizes  the  registrar  to  issue  a 
certificate  of  title  to  the  person  so  registering, 
contains  the  provision:  "Every  certificate  of 
title  shall  be  received  as  primd  facie  evidence 
in  all  courts  of  justice  in  the  province,  of  the 
particulars  therein  set  forth."  And  by  s.  2Ii 
**  the  registered  owner  of  an  absolute  fee  shall 
be  deemed  to  be  the  primd  facie  owner  of  the 
land  described  or  referred  to  in  the  register 
for  such  an  estate  of  freehold  as  he  may  pos- 
sess." .  .  .  Held,  affirming  the  judgment 
appealed  from  (7  B.  C.  Rep.  12,  sub  notn. 
Kirk  V.  Kirkland)t  that  a  certificate  of  title 
issued  on  registration  of  a  deed  from  the  as- 
sessor of  taxes  issued  to  a  purchaser  at  a  tax 
sale  does  not  of  itself  oust  the  prior  registered 
owner  of  the  land  described  In  the  register, 
but  the  holder  must  prove  that  all  the  statu- 
tory provisions  to  authorize  a  sale  for  taxes 
had  been  complied  with.  Johnson  v.  Kirk, 
zxx.,  344. 

111.  Interdiction — Marriage  laws — Author- 
ization hy  interdicted  husband  —  Dower — Re- 
gistry laws — Sheriff*s  sale — Warranty  —  Suc- 
cession— Renunciation — Donation  by  interdict 
—Arts.  U67,  2116  C.  C.—U  ^  -*5  Vict,  c.  16 
—46  Vict.  0.  25—47  Vict.  c.  15  (Que.)]— The 
registration  of  a  notice  to  charge  lands  with 
customary  dower  must,  on  pain  of  nullity,  be 
accompanied  by  a  certificate  of  the  marriage 
in  respect  of  which  the  dower  is  claimed  and 
must  also  contain  a  description  sufficient  to 
identify  the  lands  sought  to  be  affected. — ^A 
sale  by  the  sheriff  under  execution  against  a 
debtor  in  possession  of  an  immoveable  under 
apparent  title  discharges  the  property  from 
customary  dower  which  has  not  been  effec- 
tively preserved  by  registration  validly  made 
under  the  provisions  of  art.  2116  of  the  Civil 
Code. — Per  Taschereau,  J.  Neither  the  ven- 
dor nor  his  heirs,  who  have  not  renounced  the 
succession,  nor  his  universal  donees,  who  have 
accepted  the  donation,  can  on  any  ground 
whatever,  attack  a  title  for  which  such  vendor 
has  given  warranty. — Semble,  that  voluntary 
interdiction,  even  prior  to  the  promulgation  of 
the  Civil  Code  of  Lower  Canada,  was  an  abso- 
lute nullity  and  that  tlie  authorization  to  a 
married  woman  to  bar  her  dower  is  not  invali- 
dated by  the  fact  that  her  husband  had  been 
so  interdicted  at  the  time  of  such  authoriza- 
tion.    Rousseau  v.  Burland,  xxxii.,  541. 

112.  Estate  tail  —  Mortgage  in  fee — Statu- 
tory discharge — Conveyance  of  legal  estate  of 
mortgagee— Bar  of  entail— R.  S.  O.  {1877) 
c.  Ill,  ss.  .9,  67.1 — The  execution  and  re- 
gistration, in  accordance  with  the  R.  S.  O. 
(1877)  c  111,  s.  67,  of  a  discharge  of  a 
mortgage  in  fee  simple  made  by  a  tenant 
in  tail  re-conveys  the  land  to  the  mortgagor 
barred  of  the  entail.  Judgment  of  the  Court 
of  Appeal  for  Ontario  (6  Ont.  App.  R.  312) 
reversed,  Henry,  J.,  dissenting.  Laiclor  v. 
Latclor,   x.,   1&4. 


113.  Equitable  title — Registered  deed — Con- 
siruclive  notice — Actual  notice — Parol  agree- 
ment, 
I  See  MoBTpAGE,  34. 

I       114.  Trespass  —  Damages  —  Easement  — 
I  Equitable  interest — Municipal  by4aw — Notice 
I  —Registration— R.  S.  O.  {1877)  c.  114. 
I  See  Municipal  Cobporation,  89. 

I       115.  Real  Property  Act — Registration — Un- 
I  registered  transfers  —  Equitable  rights — Sales 
under  execution— R,  S.  C.  c.  51;  51  Vict.  (D.) 
'  c.  20. 
I  See  RsGiSTBY  Laws,  31. 

I  •  116.  Life  estate — Substitution  —  Privileges 
I  and  hypothecs — Mortgage  by  institute — Pre- 
I  f erred  claims — Prior  incumbrance  —  Registry 
•  laws — Sheriff's  sale — Chose  jug6e — Estoppel — 

Grosses  reparations. 
I  See  No.  35,  ante. 


8.  Trusts. 

I       117.  Purchase  of  land  —  Joint  negotiations 
— Deed  to  one  only  —  Evidence  —  Resultinff 
I  trust.] — M.   &   S.   jointly   negotiated  for   the 
I  purchase  of  land,  and  a  deed  was  given  to  S. 
alone,  a  portion  of  the  purchase  money  being 
I  secured  by  the  joint  notes  of  M.  &  S.     In  an 
I  action  by  S.  to  have  it  declared  that  M.  bad 
I  no  interest  in  the  property ;  /feW  reversing  the 
i  judgment   appealed   from    (13    Ont.   App.   R. 
:  561),  and  affirming  the  judgment  of  the  trial 
judge,  Henry,  J.,  dissenting,  that  the  evidence 
greatly  preponderated   in  favour  of  the  con- 
tention of  M.  that  the  purchase  was  a  joint 
one  by  him.self  and  S.     Held,  also,  that  S.  be- 
I  ing  liable   for  an  ascertained  portion  of  the 
I  purchase  money  there  was  a  resulting  trust  in 
I  his  favour  for  his  interest  in  the  land.     Mo- 
I  Kerch^r  v.  Sanderson,  xv.,  296. 

I       118.  Judgment  against   estate  for  debt   of 
^  executor — Sheriff's  sale — Purchase  by  executor 
i  — -Trust  —  Possession  by  devisee — Statute  of 
Limitations  —  Evidence.^ — Judgment  wiis  re- 
covered  against  executors  of  an  estate  on   a 
note  made  by  D.  M.,  one  of  the  executors,  and 
'  indorsed   by   testator  for  his   accommodation. 
I  In   1849  land   devised  by  testator  to  A.  M., 
another  son,  was  sold  under  execution  issued 
'  on  said   judgment  and   purchased   by   D.    M. 
who,  in  1853.  conveyed  it  to  another  brother, 
'  W.  M.     In  1865  it  was  sold  under  execution 
I  issued  on  a  judgment  against  W.  M.,  and  again 
I  purchased  by  D.  M.     In  1888  A.  M.,  the  de- 
I  visee  of  the  land  under  the  wnll,  took  forcible 
possession  thereof  and  D.  M.  brought  an  action 
I  against   him   for   possession.     Held,  affirming 
I  the  judgment  appealed  from  (17  Ont.  App.  R^ 
192),  Strong,  J.,  dissenting,  that  the  sale  in 
I  1849  being  for  his  own  debt  D.  M.  did  not 
acquire  title  to  the  land  for  his  own  benefit 
I  thereby,  but  became  a  trustee  for  A.  M.,  the 
devisee,  and  this  trust  continued  when  be  pur- 
I  chased  it  the  second  time  in  18<r).     Held,  alpo, 
I  that  if  D.  M.  w^as  in  a  position  to  claim  the 
I  benefit  of  the  Statute  of  Limitations  the  evi- 
I  dence  did  not  establish   the  possession   neces- 
'  sary  to  give  him  a  title  thereunder.     McDon- 
I  aid  V.  McDonald,  xxi.,  201. 

I  119.  Conveyance  to  tri^tee — Legal  estate — 
Cloud  on  title — Agreement  for  sale  by  holders 
of  equity  —  Party  entitled  to  price.] — ^R.  de- 

I  vised  all  his  estate  to  his  widow  and.  in  event 
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of  her  death  without  having  disposed  thereof, 
to  his  surviving  children.  The  estate  having 
become  involved,  an  absolute  deed  of  all  the 
real  estate  was  executed  to  one  of  testator's 
children  by  the  widow  and  other  children,  the 
grantee  undertaking  to  pay  off  the  liabilities 
and  improve  the  estate,  and  on  being  re-paid, 
to  re-convey  to*  all  the  heirs  in  equal  propor- 
tions. The  grantee  managed  the  estate  for 
several  years,  but  was  obliged  to  surrender 
it  to  trustees  for  benefit  of  creditors,  when 
it  WHS  owing  her  $18,000. — ^A  portion  of  the 
estate  was  sold  for  taxes,  and  the  purchaser 
at  the  tax  sale  obtained  quit  claim  deeds  from 
the  heirs  to  perfect  his  title,  and  also  to  ob- 
tain title  to  100  acres  of  timber  land  belong- 
ing to  the  estate  which  was  not  included  in 
the  assignment  for  benefit  of  creditors.  Simi- 
lar quit  claim  deeds  had  previously  been  given 
for  portions  of  the  lands,  and  the  moneys  paid 
for  the  same  distributed  in  equal  proportions 
among  the  surviving  children  and  grandchild- 
ren. Before  payment  by  the  tax  sale  pur- 
chaser, the  deed  by  the  widow  and  children 
(which  had  been  mislaid  for  several  years, 
the  grantee  under  it  having  died)  was  dis- 
covered, and  the  children  of  the  grantee 
claimed  the  whole  of  the  money.  Action 
was  brought  by  the  other  heirs  for  their 
respective  shares  and  they  obtained  a  judg- 
ment, the  trial  judge  holding  that  an  agree- 
ment was  proved  between  the  parties  that 
the  money  should  be  equally  divided.  This 
decision  was  affirmed  by  the  Divisional  Court, 
but  reversed  on  appeal.  Held,  affirming 
the  decision  of  the  (jourt  of  Appeal,  Gwynne, 
J.,  dissenting,  that  the  purchaser  at  the 
tax  sale  paid  the  money  in  order  to  obtain 
a  perfect  title,  and  as  the  defendants  were  the 
only  persons  who  could  give  such  title,  the 
legal  estate  being  in  them,  the  plaintiffs  could 
not  claim  any  part  of  the  money,  no  agreement 
with  the  defendants  to  apportion  it  being 
proved,  and  any  agreement  made  by  the  plain- 
tiffs with  the  purchasers  not  being  binding  on 
the  defendants.  Draper  v.  Radenhursi,  xxi., 
714. 

120.  By  estate  —  Contract  hy  trustee  — 
Lands  set  out  for  canal  purposes — Compensa- 
tion for  lands  taken — Statutes  respecting  Ri- 
deau  Canal  lands — Statute  of  Limitations. 

Sec  RiDEAU  Canal  Lands,  1. 

121.  Charitahle  trust  —  Orant  of  school 
lands — Discretion  of  trustees  —  Cy-pris  doc- 
trine. 

See  Tbusts,  3. 

122.  Ordnance  lands  —  Limitation  of  ac- 
tions —  Reversion — User  hy  Crown — Public 
policy. 

See  RiDEAU  Canal  Lands,  2. 

123.  Lost  grant — Joint  interests  —  Statute 
of  Frauds — Parol  evidence — Rents,  issues  and 
profits. 

See  No.  28,  ante, ' 
And  see  Trusts. 

9.  Warranty. 

124.  Sale  of  land — Warrant — Special  agree- 
ment— Knowledge  of  cause  of  eviction — Dam- 
ages.— Art.  1512  C.  C] — A  warranty  of  title 
accompanying  a  sale  of  lands  does  not  consti- 
tute the  special  agreement  mentioned  in  art. 


1512  of  the  Civil  Code  of  Lower  Canada  in 
respect  to  liability  to  damages  for  eviction^ 
AUen  V.  Price,  xxx.,  536. 

125.  Legal  warranty — Description — Plan  of 
suhdivision— Change  in  street  line — Accession 
—Arts.  1506.  1508,  1520  C.  C.  —  Arts,  i,  86, 
187.  168  C.  P.  Q.  —  TrouUes  de  droit— Evic- 
tion— Issues  on  appeal — Parties.] — A  vendor 
of  land,  described  according  to  an  existing 
plan  of  subdivision,  with  customary  legal  war- 
ranty, is  not  obliged  to  defend  the  purchaser 
against  troubles  resulting  from  the  exercise 
subsequently,  by  municipal  authorities,  of 
powers  in  respect  to  the  alteration  of  the  street 
line.  —  A  party  called  into  a  petitory  action, 
to  take  up  the  fait  et  cause  of  the  defendant 
therein,  as  warrantor  of  the  title,  may  take  up 
the  defence  for  the  purpose  of  appealing  from 
judgments  maintaining  both  the  principal  ac- 
tion, and  the  action  in  warranty,  although  he 
may  have  refused  to  do  so  in  the  court  of  first 
instance,  but^  should  the  appellate  court  decide 
that  the  action  in  warranty  was  unfounded, 
it  is  ipso  facto  ousted  of  jurisdiction  to  enter- 
tain or  decide  upon  the  merits  of  the  principal 
action.  Judgment  appealed  from  (Q.  R.  10 
Q.  B.  245),  affirmed.  Monarque  v.  Banque 
Jacques-C artier,  xxxi.,  474. 

126.  Sale  of  land — Warranty — Construction 
of  deed — Sheriff*s  deed — Sale  of  rights  in  lands 
—  Eviction  hy  claimant  under  prior  title.] — ' 
By  deed  of  conveyance  the  vendor  declared 
that  he  had  sold  with  warranty  all  rights  of 
property  and  other  rights  which  he  had  ac- 
quired by  virtue  of  a  deed  of  sale  from  the 
sheriff  in  the  lands  therein  mentioned  and  of 
which  he  was  actually  in  i>ossession,  and  that 
the  immoveable  belonged  to  him  as  having  been 
acquired  at  the  sheriff's  sale.  Held^  reversing 
the  judgment  appealed  from,  the  Chief  Justice 
and  Taschereau,  J.,  dissenting,  that  the  war- 
ranty covenanted  by  the  vendor  had  reference 
merely  to  the  rights  he  may  have  acquired  in 
the  lands  under  the  sheriff's  deed  and  did  not 
oblige  him  to  protect  the  purchaser  against 
eviction  by  a  person  in  possession  claiming 
under  prior  title  to  a  portion  of  the  lands. 
Ducondu  V.  Dupuy  (9  App.  Cas.  ir)0)  fol- 
lowed.   Drouin  v.  Morissette,  xxxi.,  563. 

127.  Form  of  deed  —  Signature  hy  cross — ' 
Registry  laws — Purchaser  of  litigious  rights — 
Commencement  of  proof  in  writing  —  War- 
rantor impeaching  title.] — ^The  grantees  of 
the  warrantors  of  a  title  cannot  avail  them- 
selves of  technical  objections  thereto  in  a 
suit  with  the  person  to  whom  the  warranty 
was  given.     Powell  v.    Wattcrs,  xxviii.,  133. 

See  No.  5,  ante. 


10.  Other  Cases. 

128.  Injunction  —  41  Vict.  c.  U  {Que.)  — 
Sale  of  Crown  lands — Current  timber  license.] 
— Under  41  Vict.  c.  14  (Que.),  the  company, 
in  November,  1881,  as  proprietors  in  possession 
of  lands,  obtained  an  ex  parte  injunction,  re- 
straining appellant  from  prosecuting  lumber- 
ing operations  begun  in  virtue  of  a  license 
from  the  Government,  dated  3rd  May.  1881, 
which  was  a  renewal  of  a  former  license.  By 
order-in-council,  dated  7th  April.  1881,  the 
(Commissioner  of  Crown  Lands  was  authorized 
to  sell  the  lands  in  question  to  the  company, 
and  the  company  deposited  ^12.000  on  account 
of  the   intended   purchase.     On  9th  May  the 
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company  eave  a  contract  for  the  clearing  of  a 
portion  of  the  land,  and  on  19th  July,  the 
commissioner  executed  a  grant  in  favour  of 
the  company,  subject  "  to  the  current  licenses 
to  cut  timber  on  the  lots."  The  Superior 
Court  dissolved  the  injunction.  The  Queen's 
Bench  reversed  the  Superior  Court  judgment 
and  the  injunction  was  made  absolute.  The 
Supreme  Court  reversed  the  judgment  of  the 
Court  of  Queen's  Bench  and  Meld,  (Henry 
and  6  Wynne,  J  J.,  dissenting),  that  the  com- 
pany had  not  acquired  title  to  the  lands  in 
question  prior  to  the  19tL  July,  1881;  that 
by  the  grant  of  that  date  their  rights  were 
subordinated  to  all  current  licenses,  and  ap- 
pellants having  established  their  ''^ight  to 
possess  the  lands  for  the  purposes  of  their 
lumbering  operations  under  the  license  from 
the  Crown,  the  injuncticm  had  been  properly 
dissolved  by  the  Superior  Court.  Hall  v. 
Dominion  of  Canada  Land  and  Colonization 
Co,,  viii.,  631. 

129.  Riparian  rights — Registration  of  plan 
of  subdivision  —  Subsequent  grant  —  Descrip- 
tion according  to  plan — Evidence — Qrant  by 
specific  name — Boundaries,] — The  defendant 
was  proprietor  of  a  piece  of  land  on  the  side 
of  a  river,  the  boundary  on  the  river  side  be- 

.  ing  high  water-mark :  Held,  that  the  lateral 
or  riparian  contact  of  the  land  with  the  water 
would  suffice  to  entitle  the  appellant  to  object 
to  any  unauthorized  inference  with  the  flow 
of  the  river  in  its  natural  state. — In  1859  the 
owners  of  a  portion  of  the  land  had  a  plan 
of  subdivision  thereof  prepared  and  re- 
gistered, and  in  1871  conveyed  a  parcel  de- 
scribed as  block  **  F."  Held,  that  it  must  be 
presumed  they  intended  to  convey  the  same 
parcel  of  land  shewn  on  said  plan  as  block 
"  F."  with  the  same  natural  boundaries  as 
those  therein  indicated;  and  that  the  evi- 
dence of  professional  draughtsmen/  was  pro- 
perly admitted  to  shew  what,  according  to 
the  general  practice  and  usage  of  draughts- 
men in  preparing  plans,  certain  shadings 
and  marks  on  said  plans  were  intended  to 
indicate. — When  a  close  or  parcel  of  land  is 
granted  by  a  specific  name,  and  it  can  be 
shewn  what  are  the  boundaries  of  such  close 
or  parcel,  the  governing  part  of  the  description 
is  the  specific  name,  and  the  whole  parcel  will 
pass,  even  though  to  the  general  description 
there  is  superadded  a  particular  description 
by  metes  and  bounds,  or  by  a  plan  which  does 
not  shew  the  whole  contents  of  the  land  as  in- 
cluded in  the  designation  by  which  it  is  known. 
Attrill  V.  Pratt,  x.,  425. 

130.  Crovon  lands  —  Setting  aside  letters 
patent — Error  and  improvidence  —  Superior 
title  —  Evidence  —  Res  judicata  —  Estoppel 
against  the  Crown.]  —  Letters  patent  issued 
to  F.  of  lands  claimed  by  him  under  The 
Manitoba  Act  (35  Vict.  c.  3,  as  amended  by 
35  Vict',  c.  52),  and  an  infofmation  was  filed 
under  K.  S.  C.  c.  54,  s.  57,  at  the  instance 
of  a  relator  claiming  part  of  said  lands,  to  set 
aside  letters  patent  as  issued  in  error  or  im- 
providently.  Held,  reversing  the  judgment 
appealed  from  (5  Man.  L.  R.  173.  1.  That  a 
judgment  avoiding  letters  patent  upon  such  an 
information  could  only  be  justified  and  sup- 
ported upon  the  same  grounds  being  estab- 
lished in  evidence  as  would  be  necetearv  if  the 
proceedings  were  by  scire  facias.  2.  The  term 
"  improvidence,"  as  distinguished  from  error, 
applies  to  cases  where  the  grant  has  been  to 
the  prejudice  of  the  commonwealth  or  the  gen- 
eral injury  of  the  public,  or  where  the  rights 
of  any  individual  in  the  thing  granted  are  in- 


juriously affected  by  the  letters  patent;  and 
F.'s  title  having  been  recognized  by  the  Gov- 
ernment as  good  and  valid  under  the  Manitoba 
Act  and  the  lands  granted  to  him  in  recogni- 
tion of  that  right,  the  letters  patent  could  not 
be  set  aside  as  having  been  issued  improvi- 
dently  except  upon  the  ground  that  some  other 
person  had  a  superior  title  also  valid  under  the 
Act.  3.  l^etters  patent  cannot  be  judicially 
pronounced  to  have  been  issued  in  error  or  im- 
providently  when  lands  -have  been  granted  up- 
on which  a  trespasser,  having  no  colour  of 
ri|;ht  in  law,  has  entered  and  was  in  possession 
w^ithout  the  knowledge  of  the  Government  offi- 
cials upon  whom  rests  the  duty  of  executing 
and  issuvng  the  letters  patent,  and  of  investi- 
gating and  passing  judgment  upon  the  claims 
,  therefor ;  or  when  such  trespasser,  or  any  per- 
son claiming  under  him,  has  not  made  any  ap- 
plication for  letters  patent;  or  when  such  an 
application  has  been  made  and  refused  without 
any  express  determination  of  the  officials  re- 
fusing the  application,  or  any  record  having 
been  made  of  the  application  having  been  made 
or  rejected. — Per  Patterson,  J.  In  the  con- 
struction of  the  statute  effect  must  be  given 
to  the  term  improvidence  -as  meaning  some- 
thing distinct  from  fraud  or  error;  letters 
patent  may,  therefore,  be  held  to  have  been 
issued  improvidently  if  issued  in  ignorance  of 
a  substantial  claim  by  persons  other  than  the 
patentee  to  the  land  which,  if  it  had  been 
known,  would  have  been  investigated  and 
passed  upon  before  the  patent  issued;  and  it 
is  not  the  duty  of  the  court  to  form  a  definite 
opinion  as  to  the  relative  strength  of  opposing 
claims. — Semble.  per  Gwynne,  J.  There  is  no 
sound  reason  wny  the  Government  of  the  Do- 
minion should  not  be  bound  by  the  judgment 
of  a  court  of  justice  in  a  suit  to  which  the  At- 
torney-General, as  representing  the  Govern- 
ment, was  a  party  defendant,  equally  as  an  in- 
dividual would  be,  if  the  relief  prayed  by  the 
information  is  sought  in  the  same  interest  and 
upon  the  same  grounds  as  were  adjudicated 
upon  by  the  judgment  in  the  former  suit. 
Fonseca  v.  Atty.-Gen.  of  Canada  xvii.,  612. 

131.  Escheat  —  Failure  of  heirs  —  Tierce- 
opposition  to  judgment — Interest  of  opposant 
—  Intervention  —  Sale  of  litigious  rtght9  — 
Fraud  —  Champerty— Arts,  989,  990,  H85, 
1583,  2187,  2216,  22&,  2265  C.  C,—Arts.  Jfo^, 
510  C.  C.  P. — Judgment — Limitation  of  ac- 
tion,}— Appellant  filed  a  tierce-opposition  to  a 
judgment  obtained  by  the  Attorney-General  of 
Quebec  in  1884,  in  a  suit  conunenced  by  in- 
formation in  1790  against  the  succession  of 
one  M.  P.  to  haixe  the  judgment  set  aside  on 
the  ground  that  it  declared  escheated  to 
the  Crown  a  part  of  the  Seigniory  of 
Grondines,  of  which  appellant  had  been  in 
possession  for  many  years,  and  which  judg- 
ment, it  was  alleged,  had  been  obtained  il- 
legally and  by  fraud  and  collusion.  M.,  an 
advocate  who  had  purchased  all  the  rights  of 
the  Crown  in  the  succession,  intervened  and 
asked  for  the  dismissal  of  the  tierce-opposition. 
The  Attorney-General  and  the  curator  to  the 
succession  of  M.  P.,  the  only  parties  to  the 
judgment  sought  to  be  set  aside,  in  answer  to 
the  tierce-opposition  merely  appeared  and  de- 
clared **  Us  s'en  rapportent  A  justice.**  The 
Superior  Court  dismissed  M.'s  intervention 
and  maintained  the  tierce-opposition.  On  ap- 
peal by  the  Crown  and  M.  jointly,  this  ju^- 
ment  was  reversed,  and  the  tieroe-opposition 
dismissed.  JETeld,  reversing  the  judgment  ap- 
pealed from,  1.  That  M.  had  no  locus  standi 
to  intervene,  the  sale  to  him  of  the  Crown's 
right  being  void  (a)   because  it  was  a  sale  of 
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litigious  rights  to  an  advocate  prohibited  by 
arts.  1485  and  1583  C.  O.,  and  therefore  null 
under  arts.  14  and  990  G.  C. ;  (6)  because  it 
was  tainted  with  champerty;  (c)  because  M. 
admitted  he  had  no  interest  in  the  case.  2. 
That  appellant,  being  in  possession  of  the  pro- 
perty declared  escheated  to  the  Crown  in  a 
proceeding  to  which  he  was  not  a  party,  had 
a  sufficient  interest  under  the  circumstances 
in  the  case  to  file  a  tierce-opposition,  and 
that  the  judgment  of  1884  should  be  set  aside 
because  inter  alia,  (a)  it  was  obtained  by 
fraud  and  collusion;  (h)  the  action  being 
prescribed  in  1884  appellant,  under  art.  218T, 
O.  Cm  had  the  right  to  avail  himself  of  this 
prescription. — Foumier,  J.,  dissented  on  the 
ground  that  as  the  appellant  had  not  alleged 
or  shewn  a  right  superior  to  that  of  the 
Crown  to  serve  as  a  basis  for  prescription  his 
tierce-opposition  should  be  dismissed.  Price 
V.  Mercier,  xviii.,  303. 

132.  Croion  property— B,  y.  A.  Act,  1867— 
Foreshore  of  liarhour — Orant  from  Provincial 
Oovemment — Conveyance  hy  grantee — Dower 
—  Pleading  —  Estoppel  —  Act  confirming 
<i<le.]— After  the  B.  N.  A.  Act,  1867,  came 
into  force  the  Government  of  Nova  Scotia 
granted  to  S.  part  of  the  foreshore  of  the 
harbour  of  Sydney,  C.  B.  S.  conveyed  this 
lot  through  the  C.  B.  Coal  Co.  to  defendant 
S.  having  died,  his  widow  brought  action  for 
dower,  to  which  the  company  pleaded  that  the 
grant  to  S.  was  void,  the  property  being  vest- 
ed in  the  Dominion  Government.  Held,  af- 
firming the  judgment  appealed  from  (23  N.  S. 
Rep.  214).  Strong  and  Gwynne,  J  J.,  dissent- 
ing, that  the  company  having  obtained  title  to 
the  property  from  S.  they  were  estopped  from 
saying  that  his  title  was  defective.  —  Per 
Strong  and  Gwynne,  JJ.,  dissenting.  The  con- 
veyance by  S.  to  the  C.  B.  Coal  Co.  was  an 
innocent  conveyance  by  which  S.  himself  would 
not  have  been  estopped  and.  as  estoppel  must 
be  mutual,  his  grantees  would  not.  There  were 
no  recitals  in  the  deed  that  would  estop  them 
and  estoppel  could  not  be  created  by  the  cove- 
nants.— ^After  the  conveyance  to  defendant  an 
Act  was  passed  by  the  Legislature  of  Nova 
Scotia  ratifying  and  confirming  the  title  of 
defendant  to  all  property  of  the  C.  B.  Coal 
Co.  Held,  that  if  the  legislature  could  by 
statute  affect  the  title  to  this  property  which 
was  vested  in  the  Dominion  Government  it 
had  not  done  so  by  this  Act  in  which  the 
Crown  is  not  expressly  named.  Moreover  the 
statute  should  have  been  pleaded  by  defendant. 
Sydney  and  Louishurg  Coal  and  Ry,  Co,  v. 
8%Dord,  xxi.,  152. 

133.  Control  of  insolvent  estate — Insolvent 
Act,  1875,  ss.  68-75 — Fraudulent  conveyance — 
Possession  —  Sale  hyassignee.] — The  plaintiff 
claimed  title  under  F.,  a  grantee  of  8.,  the 
assignee  in  insolvency  of  P.  D.,  who  formerly 
owned  the  land,  and  who  some  years  before 
Jiis  insolvency  had  conveyed  the  land  to  his 
brother  L.  D.  Under  the  advice  of  the  inspec- 
tors of  the  estate  S.  refused  to  take  proceed- 
ings to  set  aside  the  conveyance  to  L.  D.  as 
fraudulent, .  and  two  of  'the  creditors,  under 
the  provisions  of  s.  68  of  the  Insolvent  Act, 
having  obtained  leave  from  a  judge  instituted 
a  suit  in  the  name  of  S.,  and  procured  a  de- 
cree declaring  the  conveyance  fraudulent,  and, 
as  against  S.,  void.  The  decree  did  not  direct 
a  sale  of  the  land,  as  was  prayed.  The  land 
was,  however,  advertised  for  sale,  the  period 
of  advertisement  being  shortened  by  the  judge, 
and  was  sold  to  F.  Under  instructions  from 
the  general  body  of  creditors  S.  at  first  re- 


fused to  convey  to  F.,  but  subsequently  con- 
veyed upon  an  order  being  obtained  from  the 
judge  directing  him  to  do  so. — In  an  action  of 
ejectment  it  was  held  by  the  Court  of  Appeal 
for  Ontario,  affirming  the  decision  of  the  Com- 
mon Pleas  Division  (9  O.  K.  89).  that  the 
sale  was  not  one  subject  to  the  control  of  the 
general  body  of  creditors,  and  therefore  the 
restrictions  of  s.  75  of  the  Insolvent  Act  were 
inapplicable  and  the  sale  was  valid.  Further, 
that  the  defendant  failed  to  estitblish  his  claim 
of  title  by  possession. — The  Supreme  Court 
of  Canada  affirmed  the  judgment  appealed 
from.  Herbert  v.  Donovan,  Cass.  Dig.  (2  ed.) 
t>53. 

134.  Municipal  corporation  —  Ownership  of 
roads  and  streets — Rights  of  private  property 
owners  —  Ownership  ad  meaium  filum  via — • 
R.  8,  N.  8,  (5  ser.)  c.  45-^0  Vict.  c.  22  (N. 
8.)} — ^That  the  ownership  of  lands  adjoining 
a  highway  extends  ad  medium  filum  via  is 
a  presumption  of  law  only  which  may  be  re- 
butted, but  the  presumption  will  arise  though  * 
the  lands  are  described  in  a  conveyance  as 
bounded  by  or  on  the  highway.  Gwynne,  J., 
contra.  Judgment  appealed  from  {2S  N.  S. 
Rep.  509)  reversed.  O'Connor  v.  Nova  Scotia 
Telephone  Co.,  xxii.,  276. 

135.  Action  en  homage — Surveyor's  report 
— Judgment  on — Acquiescence  in  judgment  — 
Chose  jug6e.] — In  an  action  en  homage  be- 
tween M.  and  B.  a  surveyor  was  appointed  by 
the  Superior  Court  to  settle  the  line  of  divi- 
sion between  the  lands  of  the  respective  par- 
ties, and  his  report,  indicating  the  position  of 
the  boundary  line,  was  homologated,  and  the 
court  directed  that  boundaries  should  be  placed 
at  certain  points  on  said  line.  M.  appealed 
from  that  judgment  to  the  Court  of  Review 
claiming  that  the  report  gave  B.  more  land 
than  he  claimed,  and  that  the  line  should  fol- 
low the  direction  of  a  fence  between  the  pro- 
perties that  had  existed  for  over  thirty  years. 
The  Court  of  Review  gave  effect  to  this  con- 
tention and  ordered  the  boundaries  to  be 
placed  according  to  it,  in  which  judgment 
both  parties  acquiesced  and  another  surveyor 
was  appointed  to  execute  it.  He  reported  that 
he  had  placed  the  boundaries  as  directed  by 
the  Court  of  Review,  but  that  his  measure- 
ments shewed  that  the  line  indicated  was  not 
the  line  of  the  old  fence,  and  his  report  was 
rejected  by  the  Superior  Court  The  Court  of 
Review,  however,  held  that  the  report  of  the 
first  surveyor  having  been  homologated  by  the 
court,  was  final  as  to  the  location  of  the  fence, 
and  that  the  judgment  had  been  properly  exe- 
cuted. The  Court  of  Queen's  Bench  reversed 
the  judgment,  set  aside  the  last  report  and 
ordered  the  surveyor  to  place  the  boundaries 
in  the  true  line  of  the  old  fence.  Held,  re- 
versing the  decision  of  the  Court  of  Queen's 
Bench,  that  the  judgment  of  the  Court  of  • 
Review  in  which  the  parties  acquiesced  was 
chose  juaie  between  them,  not  only  that  the 
division  line  between  the  properties  must  be 
located  on  the  line  of  the  old  fence,  but  also 
that  such  line  was  one  starting  at  the  point 
indicated  in  the  plan  and  report  of  the  first 
surveyor.  The  Court  of  Review  was  right, 
therefore,  in  holding  that  the  surveyor  execut- 
ing the  judgment  could  do  nothing  else  than 
start  his  line  at  the  said  point.  Mercier  v. 
Barrette,  xxv.,  94. 

136.  Appeal  —  Jurisdiction  —  Petitory  ac- 
tion —  Encroachment  —  Constructions  under 
mistake  of  title — Oood  faith — Common  error 
— Demolition  of  works — Right  of  accession — 
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Indemnity — Res  judicata — Art8.  412.  413,  429 
£t  seq.,  1041,  1241  C.  C.]— An  action  to  re- 
vendicate  a  strip  of  land  upon  which  an  en- 
croachment was  admitted  to  have  taken  place 
by  the  erection  of  a  building  extending  be- 
yond the  boundary  line  and  for  the  demoli- 
tion and  removal  of  the  walls  and  the  eviction 
x>f  the  defendant  involves  questions  relating 
to  a  title  to  land,  independently  of  the  con- 
troversy as  to  bare  ownership,  and  is  appeal- 
able to  the  Supreme  Court  of  Canada  under 
the  provisions  of  the  Supremre  and  Exchequer 
Courts  Act. — Where,  as  the  result  of  a  mutual 
«rror  respecting  the  division  line,  a  proprietor 
had  in  good  faith  and  with  the  knowledge  and 
consent  of  the  owner  of  the  adjoining  lot, 
erected  valuable  buildings  upon  his  own  pro- 
perty and  it  afterwards  appeared  that  his 
walls  encroached  slightly  upon  his  neighbour's 
land,  he  cannot  be  compelled  to  demolish  the 
walls  which  extend  beyond  the  true  boundary 
or  be  evicted  from  the  strip  of  land  they  oc- 
.  cupy,  but  should  be  allowed  to  retain  it  upon 
payment  of  reasonable  indemnity. — In  an  ac- 
tion for  revendication  under  the  circumstances 
Above  mentioned,  the  judgment  previously 
rendered  in  an  action  en  homage  between 
the  same  parties  cannot  be  set  up  as  res 
judicata  against  the  defendant's  claim  to  be 
allowed  to  retain  the  ground  encroached  up- 
on by  paying  reasonable  indemnity,  as  the 
objects  and  causes  of  the  two  actions  were 
different.  —  An  owner  of  land  need  not  have 
the  division  line  between  his  property  and 
contiguous  lots  of  land  established  by  regular 
homage  before  commencing  to  build  thereon 
when  there  is  an  existing  line  of  separation 
which  has  been  recognized  as  the  boundary. 
Judgnfent  appealed  from  (Q.  R.  6  Q.  B. 
'202),  reversed.  Delorme  y.  Ousson,  zxviii., 
66. 

137.  Acts  of  owner  in  possession — Waiver — 
Objections  to  title.] — ^A  purchaser  who  takes 
possession  of  the  property  and  exercises  own- 
ership by  making  repairs  and  improvements 
will  be  held  to  have  waived  any  objections  to 
the  title. — Objections  to  title  cannot  be  raised 
wliert^  till*  purc'lmser  lias  made  a  tender  of  a 
blank  deed  of  mortgage  for  execution  for  the 
purpose  of  carrying  out  the  purchase.  Judg- 
ment appealed  from.  (29  N.  S.  Rep.  424) 
affirmed.     Wallace  v.  Hesslein,  xxix.,  171. 

138.  Lease  —  Transfer  of  lease  —  Alicn- 
jation  for  rent  —  Emphyteusis  —  Bail  d  rente 
— Bail  d  longues  ann^es — Droit  mohilier — Cu- 
mulative demand — Incompatible  pleadings — 
Action  pHiioirc—Arts.  067,  512,  1593  *V.  C. — 
Arts.  116,  177  (6),  1064,  1066  C.  P.  Q. -^Pos- 
sessory action — HHntcgrande  —  Dhwnciation 
Jde  nouvel  ccuvre.] — An  instrument  by  which 
lands  were  leased  for  sixteen  years  at  an  an- 
nual rental,  subject  to  renewal  for  a  further 

•  term  of  twelve  years,  provided  for  the  con- 
struction of  certain  buildings  and  Improve- 
ments by  the  lessee  upon  the  leased  premises, 
ami  hypothecated  these  contemplated  amelio- 
rations to  secure  payment  of  rent  and  per- 
formance of  the  obligations  of  the  lessee.  The 
leased  premises  were  transferred  by  the  lessee 
by  deed  of  sale,  and  on  disturbance  an  action, 
with  both  petitory  and  possessory  conclusions, 
was  brought  by  the  transferee  against  an  al- 
leged trespasser,  who  pleaded  title  and  pos- 
flession  in  himself  without  taking  objection  to 
the  cumulative  form  of  the  action  by  the 
transferee.  Held,  affirming  the  judgment 
appealed  from,  that  under  the  circumstances 
the  action  should  be  treated  as  petitory 
4)nly;    that   the   contract    under    the    instru- 


ment described  was  neither  emphyteusis  nor  a 
baU  d  rente  (lease  in  perpetuity),  but  merely 
an  ordinary  contract  of  lease  which  did  not 
convey  a  title  to  the  land  nor  real  rights 
sufficient  to  confer  upon  the  transferee  the 
right  of  instituting  a  petitory  action  in  his 
own  name.  Held^  also,  that  the  transfer  by 
the  deed  of  sale  pf  such  leased  premises  would 
not  support  the  petitory  action,  as  the  lessee 
could  not  convey  proprietary  rights  which  be 
did  not  himself  possess.  Price  v.  LeBlond, 
XXX.,  539. 

139.  Mining  claim  —  Registered  description 
— Error  —  Certificate  of  improvements  —  Ad- 
verse aotionr—R,  8.  B.  C.  c.  135,  s.  28-]— If 
the  description  of  a  mining  claim  as  recorded 
is  so  erroneous  as  to  mislead  parties  locating 
other  claims  in  the  vicinity,  the  error  is  not 
cured  by  a  certificate  of  work  done  by  the 
first  locator  on  land  not  included  in  such  de- 
scription and  covered  by  the  subsequent 
claims.    Colpen  v.  Callahan,  xxx.,  555. 

The  Supreme  Court  affirmed  the  judgment 
appealed  from  which  had  reversed  the  trial 
court  judgment   (6  B.  C.  Rep.  523). 

140.  Crown  lands  —  Timber  licenses — Sales 
by  local  agent  —  Location  ticket  —  Suspensive 
condition  —  Title  to  lands  —  Art.  1085  0. 
C.—Arts.  1269  et  seq.  and  1309  et  seq.  R.  S. 
Q.] — ^During  the  term  of  a  license  to  cut  tim- 
ber on  ungranted  lands  of  the  Province  of 
Quebec,  the  local  Crown  I^nds  Agent  made 
a  sale  of  a  part  of  the  lands  covered  by  the 
license,  and  issued  location  tickets  or  licenses 
of  occupation  therefor  under  the  provisions  of 
arts.  1269  et  seq.  of  the  Revised  Statutes  of 
Quebec,  respecting  the  sale  of  Crown  lands. 
Subsequently  the  timber  license  was  renewed, 
but,  at  the  time  the  renewal  license  was  is- 
sued, there  had  not  been  any  express  ap- 
proval by  the  Commissioner  of  Crown  Lands 
of  the  sales  so  made  by  the  local  agent  as 
provided  by  art.  1269  R.  S.  Q.  Held,  affirm- 
ing the  judgment  appealed  from,  Taschereau 
and  Davies,  JJ.,  dissenting,  that  the  approval 
required  by  art.  1269  R.  S.  Q.  was  not  a  sus- 
pensive condition,  the  fulfilment  of  which 
would  have  retroactive  effect  from  the  date 
when  the  sales  by  the  local  agent  were  made, 
and  that,  at  the  time  of  the  issue  of  the  re- 
newal license,  the  lands  in  question  were  still 
ungranted  lands  of  the  Crown  for  which  the 
timber  license  had  been  validly  issued.  Le- 
blano  V.  RobitaUle,  xxxi.,  682. 

141.  Indian  lands — Treaties  with  Indians — 
Surrender  of  Indian  rights — Mines  and  miner- 
als— Crown  grant  —  Constitutional  law — i5 
Vict.  c.  28  (2).)] — ^The  Indian  treaty  of  18i3 
provided  that  certain  reserves  surrendered 
were  to  be  administered  by  the  Dominion  of 
Canada  for  the  benefit  of  the  Indians.  In 
1886,  part  of  one  of  these  reserves  was  sur- 
rendered to  the  Queen  under  the  Indian  Act 
of  1880  in  trust  for  sale  on  such  terms  as  the 
Dominion  might  deem  conducive  to  the  benefit 
of  the  Indians  and,  from  this  surrendered 
portion  of  the  reserve,  the  lands  in  ques- 
tion were  granted  by  the  Dominion  to  the 
plaintiff  company,  including  the  precious  met- 
als therein.  Defendants  asserted  title  under 
grant  from  the  Ontario  (Sovemment  in  1899. 
At  the  treaty  of  1873  the  commissioners  re- 
presented to  the  Indians  that  they  would  be 
entitled  to  the  benefit  of  any  minerals  that 
might  be  discovered  on  the  reserves  then  sur- 
rendered. The  judgment  appealed  from  (32 
O.  R.  301)  affirmed  the  Chancellor's  judgment 
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(31  O.  R.  386),  which  held  that,  after  the 
surrender  in  1886,  the  title  to  the  land  and 
minerals  could  only  be  obtained  from  the  Gov- 
ernment of  Ontario ;  that  with  the  royal  mines 
and  minerals,  the  Indians  had  no  concern; 
that  the  Dominion  could  make  no  valid  stipu- 
lation with  them  affecting  the  rights  of  On- 
tario and  further,  aemhle,  that  a  province  is 
not  to  be  held  bound  by  alleged  acts  of  ac- 
quiescence of  officials  not  brought  home  to  nor 
authorized  by  the  provincial  executive  and 
manifested  by  order-in-council  or  other  auth- 
entic testimony.  This  decision  was  affirmed 
by  the  Supreme  Court  of  Canada,  Gwynne, 
J.,  dissenting.  Ontario  Mining  Co.  v.  Seyholdt 
xxxii.,  1. 

Affirmed  on  appeal  by  the  Privy  Council, 
([903]  A.  C.  73). 

142.  Vendor  and  purchaser  —  Principal  and 
agent  —  Sale  of  land  —  Authority  to  agent — 
Price  of  sale.] — M.,  owner  of  an  undivided 
three-quarter  interest  in  land  at  Sault  Ste. 
Marie,  telegraphed  to  her  solicitor  at  that 
place,  "  Sell  if  possible,  writing  particulars ; 
will  give  you  good  commission."  C.  agreed  to 
purchase  it  for  $600  and  the  solicitor  tele- 
graphed M.,  **  Will  you  sell  three-quarter  in- 
terest sixty-seven  acre  parcel.  Korah,  for  six 
hundred,  half  cash,  balance  year?  'Wire  stat- 
ing commission."  M.  replied,  "Will  accept 
offer  suggested.  Am  writing  particulars ;  await 
my  letter."  The  same  day  she  wrote  the  so- 
licitor, *•  Telegram  received.  I  will  accept 
$6<)0.  $300  cash  and  $300  with  interest  at 
one  3'ear.  This  payment  I  may  say  must  be 
a  marked  cheque  at  par  for  $300,  minus  your 
commission  $15,  and  balance  $300  secured." 
The  property  was  incumbered  to  the  extent  of 
over  $300  and  the  solicitor  deducted  this 
amount  from  the  purchase  money  and  sent  M. 
the  balance  which  she  refused  to  accept.  lie 
also  took  a  conveyance  to  himself  from  the 
former  owner  paying  off  the  mortgage  held  b> 
the  latter.  In  an  action  against  M.  for  spe- 
cific performance  of  the  contract  to  sell :  Held, 
affirming  the  judgment  of  the  Court  of  Appeal, 
that  the  only  authority  the  solicitor  had  from 
M.  was  to  sell  her  interest  for  $585  net  and 
the  attempted  sale  for  a  less  sum  was  of  no 
effect.  Held,  further  that  the  conveyance  to 
the  solicitor  by  the  former  owner  was  for 
M.'s  benefit  alone.  Clergue  v.  Murray^  xxxii., 
450. 

The  Privy  Council  refused  leave  for  an 
appeal  from  this  decision  and,  in  doing  so, 
referred  specially  to  the  case  of  Prince  v. 
Gagnon,  (8  App.  Cas.  103). 

143.  Beds  of  public  harbours  —  Grant  of 
foreshore— 25  Vict.  c.  19  (P.  E.  I.)—B.  N. 
A.  Act,  JSert,  s.  108.1— Under  s.  108,  B.  N. 
A.  Act,  1867,  the  soil  and  bed  of  the  fore- 
shore in  the  harbour  of  Summerside,  P.  B.  1., 
belongs  to  the  Crown,  as  representing  the 
Dominion  of  Canada,  as  it  is  comprised  in 
and  forms  part  of  a  public  harbour  and, 
therefore,  a  grant  of  foreshore  lands  between 
high  and  low  water  mark  therein  made  by  the 
Province  of  Prince  Edward  Island  is  void 
and  inoperative.    Uolman  v.  Green,  vi.,  707. 

[Note. — Followed  in  Re  Provincial  Fisher- 
ies (26  Can.  S.  C.  R.  444.)] 

144.  Halifax  Harbour — Unauthorized  grant 
— Trespass.] — ^Action  of  tort  by  E.  against 
W.  for  having  pulled  up  piles  in  the  harbour 
of  Halifax  below  low  water  mark,  driven  in 
to  be  used  as  supports  to  an  extension  of 
E.*s  wharf,  built  on  land  obtained  by  a 
Crown   grant   to   B.    in   August,    1861.     W. 


pleaded  that  "  he  was  possessed  of  a  wharf 
and  premises  in  said  harbour,  in  virtue  of 
which  possession  he  and  his  predecessors  in 
title  had  enjoyed  for  twenty  years  and  up- 
wards before  the  action,  and  had  now,  the 
right  of  having  free  and  uninterrupted  access 
from  and  to  Halifax  Harbour,  to  and  from 
said  wharf,  with  steamers,  &c.,  and  because 
piles,  placed  by  plaintiffs  in  said  waters,  in- 
terfered with  his  rights,  he  removed  the 
same."  There  was  evidence  that  the  erections 
E.  was  making  for  the  extension  of  his 
wharf  obstructed  access  by  vessels  to  W.'s 
wharf.  A  verdict  against  W.  was  upheld  by 
the  full  court  Held,  reversing  the  judgment 
appealed  from  (4  R.  &  G.  276),  that,  as  the 
Crown  could  not,  without  legislative  sanction, 
grant  to  E.  the  right  to  place  in  said  har- 
bour below  low  water  mark  any  obstruction 
or  impediment  so  as  to  prevent  the  free  and 
full  enjoyment  of  the  right  of  navigation,  and 
as  W.  had  shewn  special  injury,  he  was  justi- 
fied in  removing  the  piles,  which  was  the  tres- 
pass complained  of.     Wood  v.  Esson,  ix.,  239. 

145.  Railway  belt  —  Reserve  in  British 
Columbia — Provincial  grant — -^7  Vict,  c.  i^,  s. 
2  (B.  6'.)] — By  8.  11  of  the  order-in-council 
admitting  the  Province  of  British  Columbia 
into  confederation,  British  Columbia  agreed 
to  convey  to  the  Dominion  Government,  in 
trust,  to  be  appropriated  in  such  manner  as 
the  Dominion  Government  might  deem  ad- 
visable in  furtherance  of  the  construction  of 
the  Canadian  Pacific  Railway,  an  extent  of 
public  lands  along  the  line  of  railway. 
After  certain  negotiations  between  the  Gov- 
ernments of  Canada  and  British  Columbia, 
and  in  order  to  settle  all  disputes,  an  agree- 
ment was  entered  into,  and  on  19th  Decem- 
ber, 1883,  the  legislature  of  British  Colum- 
bia passed  the  statute  47  Vict.  c.  14,  by 
which  : — '*  From  and  after  the  parsing  of  this 
Act  there  shall  be,  and  there  is  hereby, 
granted  to  the  Domini(fti  Government  for 
the  purpose  of  constructing  and  to  aid 
in  the  construction  of  the  portion  of  the 
Canadian  Pacific  Railway  on  the  main  land 
of  British  Columbia,  in  trust,  to  be  appro- 
priated as  the  Dominion  Government  may 
deem  advi-sable.  the  public  lands  along  the 
line  of  railway  before  mentioned,  wherever 
it  may  be  finally  located,  to  a  width  of 
twenty  miles  on  each  side  of  the  said  line,  as 
provided  in  the  order-in-council,  a.  11,  ad- 
mitting the  Province  of  British  Columbia 
into  confederation."  On  20th  November, 
1883,  by  public  notice  the  Government  of 
British  Columbia  reserved  a  belt  of  land 
of  20  miles  in  width  along  a  line  by  way  of 
Bow  River  Pass.  In  November,  1884,  F.,  to 
comply  with  the  provincial  statutes,  filed  a 
survey  of  land  within  said  belt  which  was 
finally  accepted  on  13th  Jannary,  1885,  and 
letters  patent  under  the  great  seal  of  the 
province  issued  to  F.  The  Attorney-General 
of  Canada  by  information  of  intrusion 
sought  to  recover  possession  of  the  land, 
and  the  Exchequer  Court  dismissed  the  in- 
formation with  costs.  Held,  reversing  the 
judgment  of  the  Exchequer  Court,  Henry,  J., 
dissenting,  that  at  the  date  of  the  grant  the 
Province  of  British  Columbia  had  ceased  to 
have  any  interest  in  the  land  covered  by  said 
errant,  and  that  the  title  to  the  same  was  in 
the  Crown  for  the  use  and  benefit  of  Canada. 
The  Queen  v.  Farxccll,  xiv.,  392. 

See  No.  147,  infra. 

146.  Tenant  for  life — Conveyance  to  rail- 
way   company   by — Railway  Acts — <7.   8,    C. 
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66,  «.  11.  s.'S.  v.— 24  Viet  0  17  si  (O.)]-- 
By  C  S.  C.  c.  66,  s.  11  (Railway  Act), 
all  corporations  and  persons  whatever,  ten- 
ants in  tail  or  for  life.  grev6s  de  suMttutwn, 
guardians,  &c.,  not  only  for  and  on  behalf  of 
themselves,  their  heirs  and  successors,  but 
also  for  and  on  behalf  of  those  whom  they 
represent  .  .  .  seized,  possessed  of  or  in- 
terested in  any  lands,  may  contract  for,  sell 
and  convey  unto  the  company  (railway  com- 
pany), all  or  any  part  thereof;  and  any 
contract,  &c.,  so  made  shall  be  valid, and 
effectual  in  law.  Held,  affirming  the  decision 
appealed  from  (19  Ont  App.  R.  265),  that  a 
tenant  for  life  is  authorized  by  this  Act  to 
convey  to  a  railway  company  in  f^,  but  the 
company  must  pay  to  the  remainderman  or 
into  court  the  proportion  of  the  purchase 
money  representing  the  remainderman  s  in- 
terest. Midland  Ry.  of  Canada  v.  Young, 
xxii.,    190. 

147.  Railway   helt  in   British    Columbia — 
Unsurveyed  lands  —  Preemption  —  Federal 
and  provindial  rights.] — On  lOth  September, 
1883,  D.  et  ah  obtained  a  certificate  of  pre- 
emption   under   the   British  Columbia    lAnd 
Act,  1875,  and  Land  Amendment  Act,  1879, 
of  640  acres  of  unsurveyed  lands  within  the 
20   mile   belt  south    of   the   Canadian    Paci- 
fic  Railway,   reserved   29th  November,  1883, 
under    agreement   between   the    Governments 
of  the  Dominion  and  of  the  Province  of  Bri- 
tish Columbia,  and  which  was  ratified  by  47 
Vict.  c.  14   (B.C.).     On  29th  August,  1885, 
this  certificate  was  cancelled,  and  on  the  same 
day  a  like  certificate  was  issued  to  respond- 
ents,   and    on    the    31st    July,    1889,    letters 
patent  under  the  great  seal  of  British  CJolum- 
bia  were  issued  to  respondents.    By  the  agree- 
ment ratified  by  47  Vict.  c.  6   (D.)     it  wm 
also  agreed  that  three  and  a  half  million  ad- 
ditional acres  in  Peace  River  District  should 
be    conveyed    to    the    Dominion    Government 
in  satisfaction  of  fhe  right  of  the  Dominion 
under  the  terms  of  union  to  have  made  good 
to   it,    from   public   lands  contiguous   to  the 
railway  belt,  the  quantity  of  land  that  might 
at  the  date  of  the  conveyance  be  held  under 
pre-emption  right  or  by  Crown   grant     On 
an  information  by  the  Attorney-General  for 
Canada    to    recover    possession    of    the    640 
acres:     Held,  affirming  the  Exchequer  Court 
(3  Ex.  C.  R.  293)  that  the  land  in  question 
was   exempt  from  the  statutory   conveyance 
to  the  Dominion  Government,  and  that  upon 
the  premption  right  granted  to  D.  et  al.  being 
subsequently  abandoned  or  cancelled,  the  land 
became  the  property  of  the  Crown  m  right 
of  the  province,  and  not  in  right  of  the  Dom- 
inion.    The  Queen  v.  Demers,  xxii.,  482. 
See  No.  145,  ante, 

148.  Riparian  proprietors — Right  of  fishing 
—Fishery  licenses— 31  Vict.  c.  60  (D.) 

See  Fisheries,  2. 

149.  Matter  in  controversy  —  Church  rates 
— Hypothec — Future  rights. 

See  Appeax,  21. 

150.  Church  lands —  Interest  of  ^l^l^ry  — 
Rector  and  wardens — Rectory  lands— 29  &  30 
Vict,  c.  16— Right  of  appeal. 

See  Appeal,  311— ^Jhuech  Lands. 

151.  Exchange  —  Time  of  essence  of  con- 
tract — Notice — Rescission. 

See  Specific  Performance,  4. 


152.  Survey — Agreement  as  to  boundary — 
Signed  plan  —  Statute  of  Frauds  —  Court  of 
Equity — Discretionary  jurisdiction. 

See  Boundary,  2. 

153.  Misrepresentations  —  Vendor  and  pur- 
chaser — Rescission  of  deed — Recovery  of  price. 

See  Sale,  75. 

154.  Constitutional  law  —  Province  of  Can- 
fi^a  —  Treaties  with  Indians  —  Surrender  of 
Indian  lands — Charge  upon  lands — B.  y.  A. 
Act.  s.  109 — Annuity  to  Indians  —  Revenue 
from  lands  —  Increase  of  annuity. 

See  Constitutional  Law,  4. 

155.  Constitutional  law  —  Navigable  waters 
— Title  to  alveus  —  Crown  —  Dedication  of 
public  lands  —  Presumption  of  dedication  — 
User  —  Obstruction  to  navipation  —  Public 
nuisance — Balance  of  convenience. 

See  Constitutional  Law,  81. 

156.  Canadian  waters  —  Property  in  beds- 
Public  harbours  —  Erections  in  navigable 
waters  —  Interference  with  navigation  — 
Right  of  fishing — Power  to  grant — Riparian 
proprietors — Oreat  lakes  and  navigable  rivers 
—  Operation  of  Magna  Charta  —  Provincial 
legisMtion. 

See  Fisheries,  5. 

157.  Appeal  —  Jurisdiction  —  Matter  in 
controversy  —  Interest  of  second  mortgagee — 
Surplus  on  sale  of  mortgaged  lands — 60  d  61 
Vict.  c.  34,  s,  1  (-D.) — Construction  of  statute 
— Practice. 

See  Appeal,  84. 

158.  Mortgage  —  Sale  of  mortgaged  lands 
for  tames — Purchase  by  mortgage — Action  to 
foreclose — Pleading. 

See  Mortgage,  35. 

159.  Appeals  to  Supreme  Court  of  Canada 
from  Ontario  —  Jurisdiction  —  Injunction  — 
Ditches  and  watercourses — Title  to  land — 60 
d  61  Vict.  c.  34,  s.  1   (a)    (D.) 

See  Appeal,  ^. 

160.  Cancellation  of  lease  —  Amount  in  dis- 
pute —  Appellate  jurisdiction. 

See  Appeal,  92. 

161.  Croum  lands  —  Timber  licenses — Sales 
by  local  agents — Location  tickets — Suspensive 
conditions. 

See  Crown,  95. 

162.  Solicitor  and  dient — Negligence  or  mis- 
conduct— Breach  of  duty — Advising  according 
to  established  jurisprudence— Territories  Real 
Property  Act — Unregistered  transfers — Charg- 
ing lands — Levy  under  execution — Indemnity 
to  sheriff— Tort. 

See  Sheriff,  13. 


TOI.I.8. 

1.  Toll  bHdge  —  38  Vict.  c.  97  (Q|^-)— 
Ferry  —  Interference — Damages.}  —  By  38 
Vict  c.  97  (Que.),  plaintiflb  were  authoraed 
to  build  and  maintain  a  toll  bridge,  and  if 
it  should  by  accident  or  otherwise  be  de- 
stroyed, become  unsafe  or  impassable,  plain- 
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tiffs  were  bound  to  rebuild  within  fifteen 
months  next  following  its  giving  way,  under 
penalty  of  forfeiture  of  the  advantages  grant- 
ed by  this  Act;  and  during  any  time  that  the 
bridge  should  be  unsafe  or  impassable  they 
were  bound  to  maintain  a  ferry  across  the 
river,  for  which  they  might  recover  the  tolls. 
The  Dridge  was  accidentally  carried  awa^  by 
ice,  but  rebuilt  and  opened  for  traffic  within 
15  months.  During  the  re-construction,  al- 
though plaintiffs  maintained  a  ferry  across 
the  river,  the  defendant  built  a  temporary 
bridge  within  the  limits  of  plaintiffs'  franchise 
and  allowed  it  to  be  used  by  parties  crossing 
the  river.  In  an  action  by  plaintiffs,  claiming 
^1,000  damages,  and  praying  that  defendant 
be  condemned  to  demolish  the  temporary 
bridge.  Held,  reversing  the  Court  of  Queen's 
Fench,  Ritchie,  C.J.,  and  Patterson,  J.,  dis- 
senting, that  the  exclusive  statutory  privilege 
extended  to  the  ferrv,  and  while  maintained 
by  the  plaintiffs  the  defendant  had  no  right  to 
build  the  temporary  bridge,  but  as  the  bridge 
had  since  been  demolished  the  court  would 
merely  award  nominal  damages  and  costs. 
Oalameau  v.  OuUhault,  xvL,  5<9. 

2.  Franchise  —  ToU-hridge — Free  bridge — 
Interference — Injunction — JjfA  A  k^  Vict.  c.  90 
(Qiie.)]— 44  &  45  Vict.  (Que.)  c.  90.  s.  3. 
granting  respondent  a  privilege  to  construct  a 
toll-bridge  across  the  (^laudiftre  River,  in  the 
Parish  of  St  George,  enacted  that  "  So  soon 
as  the  bridge  shall  be  open  to  the  public  as 
aforesaid,  during  30  years  no  person  shall 
erect,  or  cause  to  be  erected,  any  bridge  or 
bridges,  or  works,  or  use  or  cause  to  be  used 
any  means  of  passage  for  the  conveyance  of 
any  persons,  vehicles,  or  cattle,  for  lucre  or 
gain  across  the  said  river,  within  the  distance 
of  one  league  above  and  one  league  below  the 
bridge,  which  shall  be  measured  along  the 
banks  of  the  river  and  following  its  windings; 
and  any  i>erson  or  persons  who  shall  build  or 
cause  to  be  built  a  toll-bridge  or  toll-bridges, 
or  who  shall  use  or  cause  to  be  used  for  lucre 
or  cain,  any  other  means  of  passage  across  the 
said  river,  for  the  conveyance  of  persons, 
vehicles,  or  cattle,  within  such  Umite,  shall 
pay  to  the  said  David  Roy  three  times  the 
amount  of  the  tolls  imposed  by  the  present 
Act  for  the  persons,  cattle  or  vehicles  which 
shall  thus  pass  over  such  bridge  or  bridges; 
and  if  any  person  or  persons  shall  at  any  time, 
for  lucre  or  gain,  convey  across  the  river  any 
person  or  persons,  cattle,  or  vehicles,  within 
the  above  mentioned  limits,  such  offender  shall 
incur  a  penalty  not  exceeding  |10  for  each 
person,  animal  or  vehicle  which  shall  have 
passed  the  said  river  ;^  provided  always  that 
nothing  contained  in  'the  present  Act  shall 
be  of  a  nature  to  prevent  any  persons, 
cattle,  vehicles,  or  loads  from  crossing  such 
river  within  the  said  limits  by  a  ford,  or  in 
a  canoe  or  other  vessel,  without  charge." — 
After  the  bridge  had  been  used  for  several 
years,  the  appellant  municipality  passed  a  by- 
law to  erect  a  free  bridge  across  the  Ghaudi^re 
River  in  close  proximity  to  the  toll-bridge  in 
existence.  The  respondent  prayed  injunction 
to  restrain  the  municipality  from  the  erection 
of  the  bridge.  Held,  affirming  the  Court  of 
Queen's  Bench,  that  the  erection  of  the  free 
bridge  would  be  an  infringement  of  the  re- 
spondent's franchise  of  a  toll-bridge,  and  an 
injunction  should  be  granted.  Municipality 
of  Auhert^allion  v.  Roy,  xxi.,  456. 

3.  Road  Companies  Act — R.  8,  O.   (1887) 
c.  159—63  Vict.  c.  i2  (Ont.) — Special  charter 
8.  c.  D.— 46 


— Collection  of  tolls — Maintenance  of  road — 
Injunction.]  —  The  provisions  of  the  general 
Road  Companies  Act  of  Ontario,  R.  S.  O. 
(1887)  c.  159  as  amended  by  53  Vict  c.  42, 
relating  to  tolls  and  repair  of  roads,  apply  to 
a  company  incorporated  by  special  Actis,  and, 
on  the  report  of  an  engineer  as  provided  by 
the  General  Act  that  the  road  of  such  company 
is  out  of  repair,  it  may  be  restrained  from 
collecting  tolls  until  such  repairs  have  been 
made. — Judgment  appealed  from  reversed;  or- 
der on  motion  for  interim  injunction  (19  Ont. 
App.  R.  234)  overruled,  and  order  for  interim 
injunction  (21  O.  R.  607)  approved.  Attorney- 
General  v.  Vaughan  Road  Co.,  xxi.,  631. 

4.  Company — Forfeiture  of  charter — Estop- 
pel— Compliance  with  statute  —  Action — Res 
judicata.] — In  an  action  against  a  river  im- 
provement company  for  re-payment  of  tolls  al- 
leged to  have  been  unlawfully  collected,  it  was 
alleged  that  the  dams,  slides,  &c.,  for  which 
tolls  were  claimed  were  not  placed  on  the  pro- 
perties mentioned  in  the  letters  patent  for  the 
company;   that  the  company  did  not  comply 
with  the  statutory  requirements  that  the  works 
should  be  completed  within  two  years  from  the 
date  of  incorporation,  whereby  the  corporate 
powers  were  forfeited ;  that  false  returns  were 
made  to  the  Commissioner  of  Crown  Lands, 
upon  which  the  schedule  of  tolls  was  fixed; 
that  the  company  by  its  works  and  improve- 
ments obstructed  navigable   waters,  contrary 
to  the  provisions  of  the  Timber  Slide  Com- 
panies Act,  and  could  not  exact  tolls  in  re- 
spect of  such  works.    By  a  consent  judgment 
in  a  former  action  between  the  same  parties, 
it  had  been  agreed  that  a  valuator  should  be 
appointed    by    the    Commissioner    of    Crown 
Lands  whose   report  was  to   be  accepted  in 
place  of  that  provided  for  by  the  Timber  Slide 
Companies  Act,  and  to  be  acted  upon  by  the 
commissioner   in  fixing  the  schedule  of  tolls. 
Held,  affirming  the  judgment  of  the  Court  of 
Appeal  for  Ontario,  that  the  above  grounds  of 
impeachment    were   covered    by    the    consent 
judgment,  and  were  res  judicata.    Held,  fur- 
ther, that  plaintiffs  bavins  treated  the  company 
as  a  corporation,  using  the  works  and  paying 
the  tolls  fixed  by  the  commissioner,  and  having 
in  the  present  action  sued  the  company  as  a 
corporation,  were  precluded  from  impugning 
its  legal  existence  by  claiming  that  its  corpo- 
rate powers  were  forfeited.  —  By  R.  S.  O. 
(1887)   c.  160,  8.  54,  it  was  provided  that  if 
a  company  such  as  this  did  not  complete  its 
works  within  two  years  from  the  date  of  in- 
corporation it  should  forfeit  all  its  **  corporate 
and  other   powers"    unless   further   time   is 
granted  by  the  county  or  counties,  district  or 
districts,  in  or  adjoining  which   the  work  is 
situate,   or   by   the  Commissioner  of   Public 
Works. — Semhle,    The  non-completion  of  the 
works  within  two  years  would  not  ipso  facto, 
forfeit  the  charter  but  only  afford  grounds  for 
proceedings  by  the  Attorney-General  to  have 
a  forfeiture  declared. — Another  ground  of  ob- 
jection to  the  imposition  of  tolls  was  that  the 
commissioner,  in  acting  on  the  report  of  the 
valuator   appointed  under  the  consent  judg- 
ment, erroneously  based  the  schedule  of  tolls 
upon  the  report  as  to  expenditure  instead  of 
as  to  actual  value,  and  the  statement  of  claim 
asked  that  the  schedule  be  set  aside  and  a  new 
scale  of  tolls  fixed.    Held,  that  under  the  sta- 
tute  the  schedule  could   only  be  altered  or 
varied  by   the   commissioner,   and   the  court 
could  not  interfere,  especially  as  no  applica- 
tion for  relief  had  been  made  to  the  commis- 
sioner.    Hardy  Lumber  Co.  v.  Pickerel  River 
Improvement  Co.,  xxix.,  211. 


1443 


TOLLS. 


1444 


6.  Constitutional  lau)  —  Adminisiratton  of 
Yukon  —  Franchise  over  Dominion  lands  — 
^oUs,]  —  The  Executive  Government  of  the 
Yukon  Territory  may  lawfully  authorize  the 
construction  of  a  toll  tramway  or  waggon 
road  over  Dominion  lands  in  the  territory,  and 
private  persons  using  such  road  cannot  refuse 
to  pay  the  tolls  exacted  under  such  authority. 
O'Brien  v.  Allen,  xxx.,  340. 

•  6.  License  —  Construction  —  Disturbance 
— Long  user — Establishment  of  limits.] — ^The 
Crown  granted  a  license  to  the  Town  of  Belle- 
ville (in  1858),  to  ferry  "between  the  Town 
of  Belleville  and  Ameliasburg."  HM,  a  suf- 
ficient grant  of  a  right  of  ferriage  to  and  from 
the  two  places  named. — Under  this  license  the 
Town  of  Belleville  leased  to  the  plaintiff 
granting  the  franchise  "  to  ferry  to  and  from 
the  Town  of  Belleville  to  Ameliasburg,"  a 
township  having  a  water  frontage  of  about  ten 
or  twelve  miles,  directly  opposite  to  Belleville, 
such  lease  providing  for  only  one  landing  place 
on  each  side,  and  a  ferry  was  established  with- 
in the  limits  of  Belleville  on  the  one  side,  to 
a  point  across  the  Bay  of  Quint6,  in  Amelias- 
burg, within  an  extension  of  the  east  and  west 
limits  of  Belleville.  '  The  defendants  estab- 
lished another  ferry  across  another  part  of 
the  Bay  of  Quints,  between  Ameliasburg  and 
a  place  in  the  Township  of  Sidney,  which 
adjoins  Belleville,  the  termini  being  on  the 
one  side  two  miles  from  the  western  limits  of 
Belleville,  and  on  the  Ameliasburg  shore  about 
two  miles  west  from  the  landing  place  of  the 
plaintiff's  ferry.  Held,  reversing  the  judgment 
appealed  from  (7  Ont.  App.  R.  341),  that  the 
establishment  and  use  of  the  plaintiff's  ferry 
within  the  limits  aforesaid  for  many  years  had 
fixed  the  termini  of  the  ferry,  and  that  the 
defendants'  ferry  was  no  infringement  of  the 
plaintiffs*  right.     Anderson  v.  Jellett,   ix.,  1. 

7.  Ferry  license  —  Interference  —  Tortious 
breach  of  contract  —  Bridges  within  ferry 
limits— R,  8.  C.  o.  97.1— On  appeal  the  Su- 
preme Court  affirmed  the  judgment  of  the  Ex- 
chequer Court  of  Canada  (6  Ex.  C.  R.  414), 
which  held  that  the  granting  of  leases  and 
other  privileges  by  the  Crown  of  land  for  the 
purpose  of  building  and  utilizing  railway 
bridges  and  the  extension  of  railway  tracl^ 
to  connect  with  railways  across  the  Ottawa 
River,  did  not  constitute  a  breach  of  the  con- 
tract on  the  part  of  the  Crown  arising  out  of 
the  grant  of  a  ferry  license,  including  within 
its  limits  the  localities  in  question,  between 
the  City  of  Ottawa  and  the  City  of  Hull,  and 
that  the  construction  of  the  bridges  with  ap- 
proaches and  track  extensions  did  not  consti- 
tute an  interference  with  the  ferry  rights  of 
the  suppliant  which  would  entitle  him  to  re- 
cover damages  against  the  Crown.  Brigham 
V.  The  Queen,  xxx.,  620. 

8.  Road  company — Lease  of  tolls — Obstruc- 
tion of  highway,] — A  toll-house  extended  to 
the  edge  of  a  highway,  and  in  front  of  it  was 
a  short  board  walk.  The  gate  was  attached 
to  a  post  on  the  opposite  side  of  the  road,  and 
was  fastened  at  night  by  a  chain,  which  was 
usually  carried  across  the  board  walk  and 
held  by  a  large  stone  against  the  house.  The 
board  walk  was  generally  used  by  foot  pas- 
sengers, and  C.  walking  on  it  at  night  tripiied 
over  the  chain  and  fell,  sustaining  injuries. — 
The  toll  collector  was  made  a  defendant  but 
did  not  enter  a  defence.  It  was  shewn  that 
he  had  made  an  agreement  with  the  company 
to  pay  a  fixed  sum  for  the  privilege  of  collect- 


ing tolls  for  the  year,  and  was  not  to  account 
for  the  receipts.  The  company  claimed  that 
he  was  lessee  of  the  tolls,  and  that  they  were 
not  responsible  for  his  acts.  The  jury  found, 
however,  that  in  using  the  chain  to  fasten  the 
gate  as  he  did,  he  was  only  following  the  prac- 
tice that  had  existed  for  some  years  previous- 
ly, and  doing  as  he  had  been  directed  by  the 
company.  The  statute  under  which  the  com- 
pany was  incorporated  contains  no  express 
authority  for  leasing  the  tolls,  but  uses  the 
term  '*  renter  "  in  one  section,  and  in  another 
speaks  of  a  *'  lease  or  contract "  for  collecting 
the  tolls. — The  company  claimed,  also,  that 
C.  had  no  right  to  use  the  board  walk  in  walk- 
ing along  the  highway,  and  that  the  fact  of 
her  being  there  was  contributory  negligence 
on  her  part  which  relieved  them  from  liability 
for  the  accident.  Held,  affirming  the  judg- 
ment appealed  from  (18  Ont.  App.  H.  28<>>, 
Gwynne,  J.,  dissenting,  that  C.  had  a  right 
to  use  the  board  walk  as  part  of  the  public 
highway,  and  was,  moreover,  invited  by  the 
company  to  use  it,  and  there  was,  therefore, 
no  contributory  negligence;  that  whether  the 
toll  collector  was  servant  of  the  company  or 
lessee  of  the  tolls,  the  company,  under  the 
finding  of  the  jury,  was  liable  for  his  acts. 
Kingston  d  Bath  Road  Co.  v.  Campbell,  xx., 
(i05. 

See  Negligence.  186. 

9.  Constitutional  law  —  Municipal  corpora- 
tion — Powers  of  Legislature — License — Mono- 
poly —  Highways  and  ferries  —  Navigable 
streams — By-laws  and  resolutions — ^/fi<erfiittnt- 
cipal  ferry — Tolls  —  Disturbance  of  license — 
North-West  Territories  Act,  R.  S.  C.  c.  60, 
ss,  IS  and  24r—B,  N,  A.  Act  (1867)  o.  9ii,  ss. 
S^  10,  16— Rev.  Ord.  N.  W.  Ter.  (1888)  c.  28 
—Ord.  N.  W.  T.  No.  7  of  1891-92,  s.  4-rCom- 
panies,  club  associations  and  partnerships.] — 
The  authority  given  to  the  Legislative  Assem- 
bly of  the  North-West  Territories,  by  R.  S. 
C.  c.  50,  and  orders-in-council  thereunder,  to 
legislate  as  to  *'  municipal  institutions "  and 
*'  matters  of  a  local  and  private  nature  "  (and 
perhaps  as  to  license  for  revenue) ,  within  the 
Territories,  includes  the  right  to  legislate  as 
to  ferries. — The  Town'  of  Edmonton,  by  its 
charter,  and  by  "The  Ferries  Ordinance" 
(Rev.  Ord.  N.  W.  T.  [1888]  c.  28),  can 
grant  the  exclusive  right  to  maintain  a  ferry 
across  a  navigable  river  which  is  not  within 
the  territorial  limits  of  the  municipality ;  and 
as  under  the  charter  the  powers  vested  in  the 
Lieutenant-Grovernor-in-Council  by  the  Ferries 
Ordinance  are  transferred  to  the  municipality, 
such  right  may  be  conferred  by  license  and  a 
by-law  is  not  necessary. — ^A  **  club  "  or  part- 
nership styled  '*The  Edmonton  Ferry  Com- 
pany *^  was  formed  for  the  purpose  of  build- 
ing, establishing  and  operating  a  ferry  within 
the  limits  assigned  in  the  license  by  the  muni- 
cipality granting  exclusive  rights  to  ferry 
across  the  river  in  question,  the  conditions  be- 
ing that  any  person  could  become  a  member  of 
the  club  by  signing  a  list  of  membership  and 
taking  at  least  one  share  of  $5  therein,  which 
share  entitled  the  holder  to  100  tickets  that 
were  to  be  received  in  payment  of  ferry  ser- 
vice according  to  a  prescribed  tariff,  and  w*hen 
expended  could  be  renewed  by  further  sub- 
scriptions for  shares  ad  infinitum.  The  club 
supplied  their  ferrymen  with  a  list  of  member- 
ship, and  established  and  operated  their  ferry, 
without  any  license,  within  a  short  distance 
of  one  of  the  licensed  ferries,  thereby,  as  wa!t 
claimed,  disturbing  the  licensee  in  his  ex- 
clusive rights. — Held,  that  the  establishment 
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of  the  club  ferry  and  the  ase  thereof  by  mem- 
bers and  others  under  their  club  regulations 
was  an  infringement  of  the  rights  under  the 
license,  and  that  the  licensee  could  recover 
damages  by  reason  of  such  infringement. 
Dinner  v.  Humherstone,  xxvi.,  252. 

10.  Toll-bridge  —  8  Vict.  c.  90  (Can.)— /n- 
demnity  —  Liability  of  Province  of  Canada — 
Remedial  process.] — A  toll  bridge  with  its  ne- 
cessary buildings  and  approaches  was  built 
and  maintained  by  Y.,  at  Chambly,  in  the 
Province  of  Quebec,  in  1845,  under  a  fran- 
chise granted  to  him  by  an  Act  (8  Vict.  c. 
90)  of  the  late  Province  of  Canada,  In  1845, 
on  the  condition  therein  expressed  that  on  the 
expiration  of  the  term  of  fifty  years  the  works 
should  vest  in  the  Crown  as  a  free  bridge  for 
public  use  and  that  Y.,  or  his  representatives, 
should  then  be  compensated  therefor  by  the 
Crown,  provision  being  also  made  for  ascer- 
taining the  value  of  the  works  by  arbitration 
and  award.  Held,  affirming  the  judgment  ap- 
pealed from  (G  Ex.  C.  R.  103).  that  the  claim 
of  the  applicants  for  the  value  of  the  works 
at  the  time  they  vested  in  the  Crown  on  the 
expiration  of  the  fifty  years'  franchise  was 
a  liability  of  the  late  Province  of  Canada 
coming  within  the  operation  of  s  111  of  the 
B.  N.  A.  Act,  18G7,  and  thereby  imposed  on  the 
Dominion ;  and  that  there  was  no  lien  or  right 
of  retention  charged  upon  the  property,  and 
that  the  fact  that  the  liability  was  not  pre- 
sently payable  at  the  date  of  the  passing  of 
the  B.  N.  A.  Act,  1867,  was  immaterial.  The 
AttorncyMeneral  of  Canada  v.  The  Attorney- 
General  of  Ontario  ([1897]  A.  C.  199;  25  I 
Can.  S.  C.  R.  434)  followed.  The  Queen  v. 
Yule,  XXX.,  24. 

[The  Privy  Council  refused  leave  to  appeal 
(34  Can.  Gaz.  272).] 
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1.  Affveement  —  Continuous  possession  of 
railway  —  Breach  in  assertion  of  supposed 
rights--^oint  misfeasor--y/udgtnent  —  Reduc- 
tion of  damages  —  Pleading  —  37  Vict,  c.  16 
(i>.) — Petition  of  right.] — By  agreement  be- 
tween the  W.  &  A.  Ky.  Co.  and  the  Govern- 
ment, the  Windsor  Branch  Railway,  with  run- 
ning powers  over  the  Intercolonial  Railway, 
was  leased  to  the  suppliants  for  21  years  from 
1st  January,  1872.  ^hey  went  into  possession 
and  operated  it  thereunder  up  to  the  1st  Au- 
gust. 1877,  on  which  date  the  Superintendent 
of  Government  railways,  as  authorized  by  the 
Government  under  an  Act.  37  Vict.  c.  16  (D.), 
ejected  suppliants  and  prevented  them  using 
said  Windsor  Branch  or  passing  over  the 
trunk  line.  Four  or  five  weeks  afterwards 
the  Grovernment  gave  over  possession  of  said 
Windsor  Branch  to  the  W.  C.  Ry.  Co.,  which 
took  and  retained  possession  thereof.  —  In  a 
suit  (see  R.  E.  D.  383 ;  2  Russ.  &  Geld.  280) , 
by  the  W.  &  A.  Ry.  Co.  against  the  W.  C. 
Ry.  Co.  for  recovery  of  possession,  the  Judi- 
cial Committee  of  the  Privy  Council  held  (7 
App.  Cae.  178),  that  37  Vict.  c.  16  did  not  ex- 
tinguish the  right  and  interest  which  the  W. 
St  A.  Ry.  Co.  had  in  the  Windsor  Branch  un- 
der the  agreement.— On  petition  of  right  filed 
by  suppliants,  claiming  damages  by  the  breach 
of  the  said  agreement,  the  Exchequer  Court  of 
Canada  (Gwynne,  J.),  held  that  the  taking 
of  the  road  by  an  officer  of  the  Crown  under 
the  assumed  authority  of  an  Act  of  Parliament 


was  a  tortious  act  for  which  petition  of  right 
did  not  lie.  On  appeal  to  the  Supreme  Court, 
Hddf  Strong  and  Gwynne,  JJ.,  dissenting, 
that  the  Crown  by  the  answer  of  the  Attor- 
ney-General did  not  set  up  any  tortious  act 
for  which  the  Crown  claimed  not  to  be  liable, 
but  alleged  that  it  had  a  right  to  put  an  end 
to  the  contract  and  did  so,  and  that  the  action 
of  the  Crown  and  its  officers  being  lawful  and 
not  tortious,  they  were  justified.  But,  as  the 
agreement  was  still  a  continuous,  valid  and 
binding  agreement  to  which  they  had  no  right 
to  put  an  end,  this  defence  failed.  Therefore 
the  Crown^  by  its  officers,  having  acted  on  a 
misconception  of  or  misinformation  as  to  the 
rights  of  the  Crown,  and  wrongfully,  because 
contrary  to  the  express  and  implied  stipula- 
tions of  their  agreement,  but  not  tortiously  in 
law,  evicted  the  suppliants,  and  so,  though  un- 
conscious of  the  wrong,  by  such  breach  be- 
come possessed  of  the  suppliant's  property,  the 
petition  of  right  would  lie  for  the  restitution 
of  such  property  and  for  damages. — Prior  to 
the  filing  of  the  petition  of  right,  the  suppliants 
sued  the  W.  C.  ,Ry.  Co.  for  the  recovery  of  the 
possession  of  the  Windsor  Branch,  and  also  by 
way  of  damages  for  moneys  received  by  the  W. 
C.  Ry.  Co.  for  freight  or  passengers  on  said 
railway  since  their  possession,  and  obtained 
judgment  but  were  not  paid.  This  judgment 
was  not  pleaded  by  the  Crown,  but  was  proved 
on  the  hearing  by  the  record  in  the  Supreme 
Court  of  Canada,  to  which  an  appeal  had 
been  taken,  and  which  had  affirmed  the  judg- 
ment of  the  Supreme  Court  of  Nova  Scotia. 
Held,  per  Ritchie,  C.J.,  and  Taschereau,  J., 
that  the  suppliants  could  not  recover  against 
the  Crown,  as  damages  for  breach  of  contract, 
what  they  claimed  and  had  judgment  for  ns 
damages  for  a  tort  committed  by  the  W.  C. 
Ry.  Co..  and  in  this  case  there  was  no  neces- 
sity to  plead  the  judgment. — Per  Foumier  and 
Henry,  JJ.,  that  the  suppliants  were  entitled 
to  damages  for  the  time  they  were,  by  the  ac- 
tion of  the  Government,  deprived  of  possession 
and  use  of  the  road  to  the  date  of  the  filing 
of  their  petition  of  right.  Windsor  and  An- 
napolis  Ry,  Co.  v.  The  Queen,  x.,  335. 

On  appeal  to  the  Privy  Council  the  judg- 
ment was  reversed  in  so  far  as  it  adjudged 
that  the  suppliants  were  entitled  to  damages 
for  loss  of  profits  from  the  time  they  were 
deprived  of  the  use  and  possession  of  the 
Windsor  Branch  by  the  action  of  the  Govern- 
ment, up  to  the  filing  of  the  petition  of  right 
(55  L.  J.  P.  C.  41),  otherwise  the  decision 
was  affirmed. 

2.  Railways  —  Subway  —  4^  Vict.  o.  J^o 
iOnt.)—A6  Vict.  c.  24  (/).)  --Principal  and 
agent  —  Injury  to  property  —  Misfeasance — 
Municipal  institution.] — ^The  Act,  46  Vict,  c 
45  (Ont.),  authorized  the  City  of  Toronto  and 
the  Village  of  Parkdale,  jointly  or  separately, 
and  the  railway  companies  whose  lines  ran 
into  Toronto,  to  agree  as  to  the  construction 
of  subways;  provision  was  made  for 'the  issue 
of  debentures  for  the  cost  of  the  work,  without 
submitting  the  by-law  to  the  ratepayers;  also 
for  compensation  to  owners  of  property  in- 
juriously affected  by  such  work,  on  arbitration 
under  the  Municipal  Act,  if  not  mutually 
agreed  upon.  The  Village  of  Parkdale  and 
the  companies  agreed  to  construct  a  subway 
at  their  joint  expense,  under  the  direction  of 
the  municipality  and  its  engineer  and,  on  their 
application,  an  order-in-council  was  passed, 
under  40  Vict.  c.  24  (D.),  authorizing  the 
work  to  be  done  in  accordance  with  guch 
agreement.       The     municipality     contracted 
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with  G.  for  the  work  and  a  by-law  to  raise 
the  Village  of  Parkdale's  share  of  the 
cost  was  submitted  and  approved  by  the  rate- 
payers. In  an  action  by  an  owner  of  pro- 
perty injuriously  affected  the  plaintiff  recover- 
ed and  the  judgment  (7  O.  K.  276)  was  af- 
firmed by  the  Divisional  Court  (8  O.  R.  59), 
but  reversed  by  the  Court  of  Appeal  for  On- 
tario (12  Ont.  App.  li.  393).  On  appeal  to 
the  Supreme  Court,  Held,  reversing  the  judg- 
ment appealed  from  (Taschereau,  J.,  dissent- 
ing) ,  that  the  work  was  not  done  by  the  muni- 
cipality under  the  special  Act,  nor  merely  as 
agent  of  the  railway  ccfmpanies,  and  it  was 
therefore  liable  as  a  wrongdoer. — Per  Gwynne. 
J,  That  the  work  should  be  considered  as 
having  been  done  under  the  special  Act,  and 
that  plaintiff  was  entitled  to  compensation 
thereunder.  —  Per  Taschereau,  J.,  dissenting, 
that  the  work  was  done  by  the  municipality 
as  the  agent  of  the  railway  companies  and  it 
was  therefore  not  liable.  West  v.  Village  of 
Parkdale,  xii.,  250. 

[AflSrmed  by  the  Privy  Council,  12  App. 
Cas,  602.]  ' 

3.  Injury  by  vicious  dog  —  Ownership  — ■ 
Scienier— Evidence  for  jury.H  —  W.  brought 
action  for  injuries  to  her  daughter  by  a  dog 
owned  or  harboured  by  V.  Defence  that  V. 
did  not  own  the  dog,  and  had  no  knowledge 
that  he  was  vicious.  The  dog  was  formerly 
owned  by  a  man  in  V.'s  employ,  who  lived  and 
kept  the  dog  at  V.'s  house,  and  went  away 
leaving  the  dog  behind  with  V.*s  son,  to  be 
kept  until  sent  for,  and  afterwards  the  dog 
lived  at  the  house,  going  every  day  to  V.  s 
place  of  business  with  him  or  his  son,  who  as- 
sisted in  the  business.  The  savage  disposition 
of  the  dog  on  two  occasions  was  sworn  to,  V. 
being  present  at  one  and  his  son  at  the  other. 
V  swore  that  he  knew  nothing  about  the  dog 
being  left  by  the  owner  with  his  son  until  he 
heard  it  at  the  trial.  The  trial  judge  ordered 
a  nonsuit,  which  was  set  aside  by  the  full 
court,  and  a  new  trial  ordered.  Held  affirm- 
ing the  Supreme  Court  (N.  B.)  (28  N.  B. 
Kep  472),  that  there  was  ample  evidence 
for  the  jury  that  V.  harboured  the  dog  with 
knowledge  of  its  vicious  propensities,  and  the 
nonsuit  was  rightly  set  aside.  Vaughan  v. 
Wood,  xviii..  703. 

4.  Arrest  under  by-law  —  Transient  mer- 
chants and  traders^29  d  SO  Vict.  c.  51.ss  20, 
21  {Que.)  —  Commercial  traveller  —  Selhng 
without  license  —  Action  for  illegal  arrest-— 
Evidence  —  Amendment  ofnleadings.l  —  On 
12th  October,  18GG,  under  29  &  30  Vict  c.  57, 
8  20,  the  corporation  of  the  City  of  Quebec 
passed  the  following  by-law :— *'  1.  That  no 
person  shall  hereafter  follow  the  occupation 
of  a  transient  merchant  or  trader,  or  agent, 
clerk,  or  employee  of  a  transient  merchant  or 
trader,  in  the  City  of  Quebec,  or  shall  sell  in 
the  said,  city  by  samples,  without  having  pre- 
viously taken  out  from  the  clerk  of  the  said 
city  a  license  for  which  there  shall  be  Pa^a  to 
the  treasurer  of  the  said  city  the  sum  of  ^00: 
the  said  license  shall  not  be  valid  for  any 
longer  period  than  one  year  from  the  date 
thereof."  **2.  That  any  person  contravening 
the  present  by-law  shall,  on  conviction  before 
the  Recorder's  Court,  pay  a  fine  not  exceeding 
$200.  and  in  default  of  immediate  payment  of 
the  said  fine  and  of  the  costs,  shall  be  im- 
prisoned and  detained  in  the  common  gaol  of 
the  District  of  Quebec,  for  a  period  not  ex- 
ceeding two  months,  unless  the  said,  fine  and 
oosts,  together  with  those  of  imprisonment,  be 


sooner  paid."  —  The  plaintiff,  a  commercial 
traveller  for  a  firm  in  Montreal,  was  in  a 
store  in  Quebec,  writing  d.own  an  order  for 
his  firm,  and  had  a  small  screw  in  his  hand 
as  a  sample  when  he  was  arrested  by  a  police- 
man, and  brought  to  the  station.  He  subse- 
quently paid  the  license,  and  brought  an  ac- 
tion against  the  city  for  illegal  arrest  and  im- 
prisonment. The  plea  justified  the  arrest  up- 
on the  ground  of  open  breach  of  by-laws  and 
municipal  regulations  in  force,  by  selling  by 
sample,  and  without  having  first  obtained  a 
license.  Held,  affirming  the  judgment  appeal- 
ed from  (11  Q.  Li.  R.  249),  Henry,  J.,  dissent- 
ing, that  plaintiff's  acts  were  of  such  a  nature 
that  there  was  probable  cause  under  the  sta- 
tute and  by-law  for  the  arrest,  which,  there- 
fore, was  not  a  tort  by  the  corporation. — Per 
Strong  and  Fournier,  JJ.  The  evidence  fell 
short  of  establishing  the  plea  that  plaintiff  was 
actually  engaged  in  selling,  there  being  no 
proof  of  any  actual  sale,  but  did  shew  that  he 
was  openly  pursuing  the  occupation  of  a  tran- 
sient merchant  or  trader,  without  license,  and 
the  court  would  permit  of  an  amendment  of 
the  pleadings,  which  would  adapt  the  allega- 
tions of  the  parties  to  the  case  as  disclosed 
by  the  evidence.  Pich6  v.  City  of  Quebec. 
Cass.  Dig.  (2  ed.)  497;  Cass.  S.  C.  Prac.  (2 
ed.)  85. 

5.  Charging  lands  under  execution  —  Levy 
on  requisition  by  solicitor  —  Territories  Real 
Property  Act.}  —  Neither  a  solicitor  nor  a 
sheriff  is  a  tort  feasor  as  against  a  transferee, 
whose  transfer  is  unregistered,  by  regist^ing 
in  the  discharge  of  their  re^ective  duties,  an 
execution  of  a  judgment  against  lands  of  a 
judgment  debtor.  Taylpr  v.  Hobertson,  xxxi., 
615. 

6.  Action  against  the  Crown — Fraud  or  mt«- 
conduct  by  public  servants. 

See  CoNTBACT,  90. 

7.  Dilit  —  Moral  wrong  —  Assessment  of 
damages — Consolation  for  bereavement — ifit- 
direction—Xew  trial— Art,  1056  C.  C. 

See  Damages,  2. 

8.  Access  to  navigable  stream — Obstruction 
— Expropriation  for  railway — Damages. 

See  Expropriation  of  Lands,  21. 

9.  Joint  tort  feasors  —  Obstructing  naviga- 
tion— Evidence — Assessment  of  damages. 

See  Damages,  61. 

10.  Lawful  use  of  land — Damage  to  adjoin- 
ing property — Right  of  action. 

See  Nonsuit,  1. 

11.  Commencement  of  prescription  of  action 
— Continuing  damages — lAabUity  of  emfiojfer 
for  act  of  contractor. 

See  Master  and  Servant.  3. 

12.  Bodily  injuries — Prescription — Reserve^ 
tion  in  judgment  — *  Future  damages  —  Arts. 
21S8,  2262,  2267  C.  C. 

See  Action.  47. 

13.  Ferry  license — Interference  —  Tortiomt 
breach  of  contract  —  Bridges  within  f^rry 
limits— R.  8.  0.  c.  97. 

See  Ferries,  2. 
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14.  Contract — Shipping  receipt-carriers — 
LiahUity  limited  by  special  conditions — Negli- 
gence —  Connecting  lines  of  transportation — 
Wrongful  conversion — Sale  of  goods  for  noit- 

^aymeni  of  freight  —  Principal  and  agent — 

'arying  terms  of  contract. 

See  Oarrtebs,  2. 

15.  Negligence  —  Driving  timber  —  Servi- 
tude —  Watercourses  —  Floatable  streams  — 
Riparian  right  —  Statutory  obligations  of 
lumbermen  using  streams  in  Quebec — Sudden 
freshets — Vvt  major — Joint  liability. 

Sec  Ui\'ERs  AND  Streams,  7. 


TRADE  AND  COMMERCE. 

1.  Legislative  jurisdiction  —  Restraint  of 
trade — Prohibitory  clauses  of  License  Act — 
Sale  of  liquors. 

See  Constitutional  Law,  67. 

2.  Restraint  of  trade  —  Foreign  telegraph 
company — Monopoly — Public  policy. 

See  Comity. 

3.  Market  by-latc  —  Business  tax — Prohibi- 
tory license  fee — Legislative  jurisdiction. 

See  Constitutional  Law,  54. 

4.  Partial  prohibition  —  By-law  of  muni- 
cipal  council — Potcer  to  license^  regulate  and 
govern  —  Ontario  Municipal  Act,  R.  S.   O. 

{issi)  c.  m. 

See  Municipal  Corporation,  48. 

5.  Constitutional  law  —  Powers  of  Provin- 
cial Legislatures — Direct  taxation — Manufac- 
turing and  trading  licenses  —  Distribution  of 
tames — Uniformity  of  taxation  —  Quebec  sta- 
tutes 55  d  56  Vict.  0.  10  and  56  Vtct.  c.  15— 
British  North  America  Act,  1867. 

See  Constitutional  Law,  56. 


TRADE  COMBINATION. 

Contract  —  Unlawful  consideration  —  Ri- 
p^tition  de  Vindu  —  Account  —  Public  policy 
— Monopoly  —  Trade  combination  —  Malum 
prohibitum  —  Malum  in  se — Interest  on  ad- 
vances—Foreign laws— Arts.  989,  1000.  lO&l, 
1077,  2188  C.  C— 'Matters  judicially  noticed.] 
— In  an  action  to  recovef  advances  with  in- 
terest under  an  agreement  in  respect  to  the 
manufacture  of  binder  twine  at  the  Central 
Prison  at  Toronto,  the  defence  was  the  gen- 
eral issue,  breach  of  contract  and  an  incident- 
al demand  of  damages  for  the  breach.  The 
judgment  appealed  from  maintained  the  ac- 
tion and  dismissed  the  incidental  demand, 
giving  the  plaintiffs  interest  according  to  the 
terms  of  the  contract.  Held,  per  Sedge  wick. 
King  and  Girouard,  JJ.,  that  the  evidence 
disclosed  a  conspiracy  and  that,  although  un- 
der the  provisions  of  the  Civil  Code  the 
moneys  so  advanced  could  be  recovered  back, 
yet  no  interest  before  action  could  be  allowed 
thereon,  as  the  law  merely  requires  that  the 
parties  should  be  replaced  in  the  position  they 
respectively  occupied  before  the  illegal  trans- 
actions took  place.  RoUand  v.  Caisse  d'Econ- 
omie  de  Quibeo  (24  S.  C.  R.  405)  discussed, 
and  L*Assoc%ation  St.  Jean-Baptiste  de  Mon- 


treal V.  Brault  (30  S.  C.  R.  598)  referred  to. 
Held,  also,  that  laws  of  public  order  must  be 
judicially  noticed  by  the  court  ex  propria 
mota,  and  that,  in  the  absence  of  any  proof 
to  the  contrary,  the  foreign  law  must  be  pre- 
sumed to  be  similar  to  that  of  the  forum  hav- 
ing jurisdiction  in  an  action  ex  contracts. — 
Per  Taschereau,  J.  (dissenting).  1.  A  new 
point  should  never  be  entertained  on  appeal, 
if  evidence  could  have  been  brought  to  affect 
it,  had  objection  been  taken  at  the  trial.  2. 
In  the  present  case  the  concurrent  findings 
of  both  courts  below  amply  supi)orted  by 
evidence  ought  not  to  be  disturbed,  and  as 
the  company  itself  prevented  the  performance 
of  the  condition  of  the  agreement  in  question 
requiring  the  assent  of  the  Government  to  the 
traTisfer  of  the  binder  twine  manufacturing 
contract,  its  non-performance  cannot  be  ad- 
mitted as  a  defence  to  the  action  upon  the  ex- 
ecuted contract. — Gwynne,  J.,  also  dissented 
on  the  ground  that  the  judgment  appealed 
from  proceeded  upon  wholly  inadmissible  evi- 
dence and  that,  therefore,  the  action  should 
have  been  dismissed  and  further,  that  the  evi- 
dence which  was  received  and  acted  on,  though 
inadmissible  for  the  purposes  for  which  it  was 
intended,  shewed  that  the  action  was  based 
upon  a  contract  between  the  plaintiffs  and 
defendant  for  the  commission  of  an  Indictable 
offence  :  that  neither  party  could  recover  either 
by  action  or  by  counterclaim  upon  such  a 
contract  and,  therefore,  that  the  incidental  de- 
mand, as  well  as  the  action,  should  be  dis- 
missed. Consumers*  Cordage  Co.  v.  Connolly, 
xxxi.,  244. 

[On  appeal  to  the  Privy  Council  this  de- 
cision was  reversed,  the  order  set  aside  and  a 
new  trial  ordered  upon  terms  or,  alternatively, 
that  the  judgment  of  the  Court  of  Review 
should  be  restored.  See  Can.  Gaz.,  .vol.  xli., 
p.  440.] 


TRADE  CUSTOM. 

1.  Shipping — BUI  of  lading — Ship's  agent — 
Mandate — Custom  of  port  —  Delivery-^ar- 
riers.l — A  trade  custom,  in  order  to  be  binding 
upon  the  public  generally,  must  be  shewn  to 
be  known  to  all  persons  whose  interests  re- 
quired them  to  have  knowledge  of  its  existence, 
and,  in  any  case,  the  terms  of  a  bill  of  lading, 
inconsistent  with  and  repugnant  to  the  cus- 
tom of  a  port,  must  prevail  against  such  cus- 
tom. Judgment  appealed  from  reversed,  the 
Chief  Justice  dissenting.  Parsons  v.  Hart, 
XXX.,  473. 

2.  Sale  of  goods — Terms  of  delivery — Rea-- 
sonable  time — Contract  made  abroad — Inspeo* 
tion  —  Mercantile  usage  —  Measure  of  dam- 
ages.']— Evidence  of  mercantile  usages  will  not 
be  allowed  to  add  to  or  affect  the  construction 
of  a  contract  for  sale  of  goods  unless  such 
custom  is  general.  Evidence  of  usage  in  Can- 
ada will  not  affect  the  construction  of  a  con- 
tract for  sale  of  goods  in  New  York  by  par- 
ties domiciled  there,  unless  the  latter  ar« 
shewn  to  have  been  cognizant  of  it,  and  can 
be  presumed  to  have  made  their  contract  with 
reference  to  it.  Judgment  appealed  from  (20 
Ont.  App.  R.  673)  affirmed.  Trent  Valley 
Woollen  Mfg.  Co.  v.  Oelrichs,  xxiii.,  682. 

See  Contract,  211. 
And  see  Custom  of  Trade — ^Evidenge. 
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TRADE   MARK. 

1.  Similar  device  —  Infringement — Injunc- 
tion.] —  B.  maoufactured  and  sold  cakes  of 
soap,  having  stamped  thereon  a  registered  trade 
mark:  A  horse's  head,  above  which  were  the 
words  **  The  Imperial ;"  the  words  **  Trade 
Mark,"  one  on  each  side  thereof;  and  under- 
neath it  the  words  '*  Laundry  Bar."  *'J.  Bar- 
salou  &  Co.,  Montreal,"  was  stamped  on  the 
reverse  side.  D.  manufactured  cakes  of  soap 
similar  in  shape  and  general  appearance,  having 
stamped  thereon  an  imperfect  unicorn's  head, 
being  a  horse's  head,  with  a  stroke  on  the  fore- 
head to  represent  a  horn ;  the  words  "  Very 
Best "  were  stamped,  one  on  each  side  of  the 
head,  and  the  words  *'  A.  Bonin,  145  St.  Do- 
minique St."  and  •'  Laundry  "  over  and  under 
the  head.  At  the  trial  it  was  shewn  that  the 
plaintiff's  soap  was  knownr,  asked  for  and  pur- 
chased by  a  great  number  of  illiterate  persons 
as  the  **norse's  head  soap."  Held,  Henry,  J., 
dissenting,  reversing  the  judgment  appealed 
from  and  restoring  that  of  the  Superior  Cowt, 
that  there  was  such  an  imitation  of  B.'s  trade 
mark  as  to  mislead  the  public,  and  that  they 
were  therefore  entitled  to  damages,  and  to  an 
injunction  to  restrain  L>.  from  using  the  de- 
vice adopted  by  them.  Judgment  appealed 
from  (1  Dor.  Q.  B.  218)  reversed.  Baraalou 
v.  Darling,  ix.,  677. 

^  2.  Right  to  use  one^a  own  name — Goods  de- 
signated hy  one's  own  name  sold  to  deceive 
public. \  — G.  carried  on  business  in  partner- 
ship with  Beattj'  a  valuable  asset  being  a 
series  of  copy-books,  designed  by  B.,  sold  un- 
der the  name  of  **Beatty's  Headline  Copy- 
books." B.  retired  from  the  firm,  receiving 
$20,000  for  his  share  of  the  business,  and  G. 
subsequently  registered  as  a  trade  mark  the 
word  *'  Beatty  "  in  connection  with  the  copy- 
books. After  dissolution  B.,  under  agreement 
with  the  Canada  Publishing  Co..  prepared  a 
series  of  copy-books  which  were  sold  under  the 
name  of  ''Beatty's  New  and  Improved  Headline 
Copy-Books,"  Suit  was- brought  by  G.  against 
the  company  and  B.  for  infringement  of  his 
trade  mark  and  to  restrain  them  from  selling 
said  books,  claiming  exclusive  right  of  sale 
under  purchase  at  the  dissolution  of  the  part- 
nership. Held,  affirming  the  judgment  appeal- 
ed from  (11  Ont.  App.  R.  402),  Henry  and 
Taschereau,  JJ.,  dissenting,  that  appellants 
had  no  right  to  sell  "  Beatty's  New  and  Im- 
proved Headline  Copy-Books,"  with  the  name 
**  Beatty  "  on  the  cover  in  such  a  position,  or 
with  such  prominence  of  colour  or  form,  as 
might  deceive  purchasers  into  the  belief  that 
they  were  purchasing  Gage's  books.  Canada 
Publishing  Co.  v.  Gage,  xi.,  306. 

3.  Infringement  —  Registration  — Exclusive 
right  of  user — Property  in  descriptive  words — 
Rectification  of  registry  —  J^2  Vict.  c.  22.] — 
It  is  only  a  mark  or  symbol  in  which  property 
can  be  acquired,  and  which  will  designate  the 
article  on  which  it  is  placed  as  the  manufac- 
ture of  the  person  claiming  an  exclusive  right 
to  its  use,  that  can  properly  be  registered  as  a 
trade  mark  under  the  Trade  Mark  and  Design 
Act.  1879. — A  person  accused  of  infringing  a 
registered  trade  mark  may  shew  that  it  was 
in  common  use  before  such  registration  and, 
therefore,  could  not  properly  be  registered, 
notwithstanding  the  provision  in  s.  8  of  the 
Act  that  the  person  registering  shall  have  the 
exclusive  right  to  use  the  same  to  designate 
articles  manufactured  by  him.  (Taschereau, 
J.,  dissenting.) — Where  the  statute  prescribes 
no  means  of  rectification  of  a  trade  mark  im- 


properly registered,  the  courts  may  afford  re- 
lief by  way  of  defence  to  an  action  for  in- 
fringement.— Per  Gwynne,  J.  Property  can- 
not be  acquired  in  marks,  &c.,  known  to  a 
particular  trade  as  designating  quality  merely 
and  not,  in  themselves,  indicating  that  the 
goods  to  which  they  are  affixed  are  the  manu- 
facture of  a  particular  person.  Nor  can  pro- 
perty be  acquired  in  an  ordinary  English 
word  expressive  of  quality  merely  though  it 
might  be  in  a  foreign  word  or  word  of  a  dead 
language.  Judgment  appealed  from  (14  Ont 
App.  K.  444)  affirmed.  Partlo  v.  Todd,  xvii^ 
19(j. 

4.  Infringement  —  Similarity  of  name  — 
Device  —  Resemblance  unlikely  to  deceive  — 
4-^  J  »c^  c.  22,  s.  4 — Use  prior  to  registration.] 
— Appellant  manufactured  a  stove-polish  put 
up  in  small  oblong  cubical  blocks,  encased  in 
wrappers  of  red  paper,  on  which  was  printed 
a  vignette  of  an  orb  rising  above  a  body  of 
water,  and  across  the  picture  were  the  words 
The  Rising  Sun  Stove  Polish."  This  com- 
prised the  appellant's  trade  mark,  and  was 
registered  in  the  United  States  patent  office, 
about  8th  July.  1870.  Ever  since  then  ap- 
pellant used  in  the  United  States  and  in  parts 
of  Canada  the  trade  mark  iif  the  form  describ- 
ed, and  on  20th  December,  1879,  registered  it 
m  (Janada.— About  22nd  October,  1876,  de- 
fendant registered  a  trade  mark  for  stove  pol- 
ish, called  by  him  "  The  Sunbeam  Stove  Pol- 
ish, without  any  cut  or  device  resembling  sun- 
beams or  rays.— About  1877,  he  put  an  indi- 
cation of  sunbeams  upon  his  labels  and  upon 
boxes  containing  packages  of  his  stove  polish. 
— Ihis  placing  of  the  device  of  sunbeams  up- 
on the  packages  was  the  subject  matter  of 
complaint.  The  action  was  to  recover  dam- 
ages from  defendant,  and  for  an  injunction  re- 
straining him  from  placing  the  device  of  sun- 
beams upon  his  stove  polish.— The  defence 
amounted  to  a  denial  that  he  took  any  por- 
tion of  appellant's  trade  mark  as  a  device. — 
It  was  not  pretended  by  the  appellant  that  the 
packages  in  which  the  stove  polish  was  put 
by  the  defendant,  resembled  those  in  which 
the  appellant's  stove  polish  was  put  up.  but 
It  was  urged  that  the  appellant's  stove  polish 
was  known  throughout  Canada  and  the  Unit- 
ed States  as  *•  The  Rising  Sun  Stove  Polish ;" 
that  persons  hearing  of  '*  Rising  Sun  Stove 
Polish,"  and  inquiring  therefor,  could  be  de- 
ceived into  taking  "  The  Sunbeam  Stove  Pol- 
ish in  lieu  thereof,  owing  to  the  imitation 
of  part  of  the  device  forming  a  portion  of 
the  appellant's  trade  mark,  and  that  the  de- 
vice upon  the  boxes  containing  the  defendant's 
packages  of  stove  polish  was  even  a  greater 
infringement  of  the  appellant's  trade  mark 
than  was  the  device  upon  the  packages  tjiem- 
selves.— The  Superior  Court  dismissed  the  ac- 
tion on  the  ground  that  plaintiff  failed  to 
shew  any  infringement  since  the  date  of  regis- 
tration of  his  trade  mark,  the  20th  December, 
1879,  and  that  for  any  infringement  prior  to 
that  date  he  was  prevented  from  recovering 
by  42  Vict.  c.  22.  s.  4.  The  Court  of  Queen's 
Bench  concurred  in  dismissing  the  action,  but 
upon  the  merits.  Held,  affirming  the  CJourt  of 
Queen's  Bench  (28  L.  C.  Jur.  236;  5  Legul 
News,  99).  that  the  trade  mark  used  by 
the  defendant  did  not  resemble  that  of  the 
plaintiff,  nor  a  substantial  part  of  it.  and  was 
not  calculated  to  lead  a  purchaser  to  believe 
that  the  goods  on  which  it  was  placed  were 
manufactured  by  plaintiff,  in  other  words,  to 
deceive  ordinary  purchasers  by  enabling  de- 
fendant to  pass  his  goods  as  those  of  tlie  plain- 
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tiff.     Morse  y.  Martin,   12th  January,  1885, 
Cass.  Dig.  (2  ed.)  839. 

5.  Jurisdiction  of  court  to  restrain  in  fringe- 
mcnt  —  Effect  of  order — Device  —  Shape  of 
label  —  Prior  use — Rectification  of  register.] 
— In  the  certificate' of  registration  the  plain- 
tiffs' trade  mark  was  described  as  consisting 
of  **  the  representation  of  an  anchor,  with  the 
letters  *  J.  D.  K.  &  Z:  or  the  words  *  John 
DeKuyper  &  Son,  Rotterdam,  &c./  as  per  the 
annexed  drawings  and  application."  In  the 
application  the  trade  mark  was  claimed  to 
consist  of  a  device  or  representation  of  an 
anchor  inclined  from  right  to  left  in  combina- 
tion with  the  letters  *'  J.  D.  K.  &  Z."  or  the 
words  "John  DeKuyper,  &c.,  Rotterdam," 
which,  it  was  stated,  might  be  branded  or 
stamped  upon  barrels  kegs,  cases,  boxes,  cap- 
sules, casks,  labels  and  other  packages  contain- 
ing geneva  sold  by  plaintiffs.  It  was  also  stat- 
ed in  the  application  that  on  bottles  was  to 
be  affixed  a  printed  label,  a  copy  or  facsimile 
of  which  ^as  attached  to  the  application, 
but  there  was  no  express  claim  of  the  label 
itself  as  a  trade  mark.  This  label  was  white 
and  in  the  shape  of  a  heart,  with  an  orna- 
mental border  of  the  same  shape,  and  on  the 
label  was  printed  the  device  or  representation 
of  the  anchor  with  the  letters  "J.  D.  K  &  Z.," 
and  the  words  **  John  DeKuyper  &  Son,  Rot- 
terdam," and  also  the  words  **  Genuine  Hol- 
lands Geneva,'*  which  it  was  admitted  were 
common  to  the  trade.  The  defendants'  trade 
mark  was,  in  the  certificate  of  registration, 
described  as  consisting  of  an  eagle  naving  at 
the  feet  **  V.  D.  W.  &  Co.,"  above  the.  eagle 
being  written  the  words  *'  Finest  Hollands 
Geneva  ;'*  on  each  side  are  the  two  faces  of 
a  medal,  underneath  on  a  scroll  the  name  of 
the  firm  **  Van  Dulken  Weiland  &  Co.,"  and 
the  word  **  Schiedam,"  and  lastly  at  the  bot- 
tom the  two  faces  of  a  third  medal,  the  whole 
on  a  label  in  the  shape  of  a  heart  (le  tout 
sur  une  Etiquette  en  forme  de  cceur).  The 
colour  of  the  label  was  white.  Hcldy  affirming 
the  judgment  of  the  Exchequer  Court,  that  the 
label  did  not  form  an  essential  feature  of  the 
plaintiff's  trade  mark  as  registered,  but  that 
in  view  of  the  plaintiffs'  prior  use  of  the 
white  heart-shaped  label  in  Canada,  the  de- 
fendants had  no  exclusive  right  to  the  use  of 
the  said  label,  and  that  the  entry  of  regis- 
tration of  their  trade  mark  should  be  so  recti- 
fied as  to  make  it  clear  that  the  heart  shaped 
label  formed  no  part  of  such  trade  mark. 
Taschereau  and  Gwynne,  J  J.,  dissenting  on 
the  ground  that  the  white  heart-shaped  label 
with  the  8cit>ll  and  its  constituents  was  the 
trade  mark  which  was  protected  by  registra- 
tion, and  that  the  defendants'  trade  mark  was 
an  infringement  of  such  trade  mark.  Judg- 
ment appealed  from  (4  Ex.  C.  R.  71)  affirmed. 
DeKuyper  v.  Van  Dulken;  Van  Dulken  v.  De- 
Kuyper, xxiv.,  114. 

6.  Trade  mark  —  Infringement  —  Use  of 
<iorporate  name  —  Fraud  and  deceit  —  Evi- 
dence.]— ^The  plaintiffs,  incorporated  in  the 
United  States  of  America,  have  done  business 
there  and  in  Canada  manufacturing  and  deal- 
ing in  india  rubber  boots  and  shoes  under  the 
name  of  '*The  Boston  Rubber  Shoe  Com- 
pany," having  a  trade  line  of  their  manufac- 
tures marked  with  the  impression  of  their  cor- 
porate name,  used  as  a  trade  mark,  known  as 
*"  Bostons,"  which  had  acquired  a  favourable 
reputation.  This  trade  mark  was  registered 
in  Canada  in  1897.  The  defendants  were  in- 
corporated in  Canada  in  189C,  by  the  name  of 


•"The  Boston  Rubber  Company  of  Montreal/' 
and  manufactured  and  dealt  in  similar  goods 
to  those  manufactured  and  sold  by  the  plain- 
tiffs, on  one  grade  of  which  was  impressed 
the  defendants'  corporate  name,  these  goods 
being  referred  to  in  their  price  lists,  cata- 
logues and  advertisements  as  *' Bostons,"  and 
the  company's  name  frequently  mentioned 
therein  as  the  "  Boston  Rubber  Company  " 
Without  the  addition  '*  Montreal."  In  an  ac- 
tion to  restrain  defendants  from  the  use  of 
such  mark  or  any  similar  mark  on  the  goods 
in  question,  as  an  infringement  on  the  plain- 
tiffs' Tegistered  trade  mark.  Held,  reversing 
the  judgment  appealed  from  (7  Ex.  C.  R. 
187),  that  under  the  circumstances,  defend- 
ants' use  of  their  cori)orate  name  in  the  man- 
ner described  was  a  fraudulent  infringement 
of  plaintiffs'  registered  trade  mark  calculated 
to  deceive  the  public  and  so  to  obtain  sales 
of  their  own  goods  as  if  they  were  plaintiffs' 
manufactures,  and.  consequently,  that  the 
piaintiffH  were  entitled  to  an  injunction  re- 
straining the  defendant  from  using  their  cor- 
poiate  name  as  a  mark  on  their  goods  mann- 
factured  in  Canada.  Boston  Ruhher  Shoe 
(Jo.  y.  Boston  Ruhher  Shoe  Co.  of  Montreal^ 
xxxii..  315. 


TRADE  UNION. 

Cause  of  action  —  Combination  in  restraint 
of  trade  —  Strikes  —  Social  pressure.] — 
Workmen  who  in  carrying  out  the  regulations 
of  a  trade  union  forbidding  them  to  work  at 
a  trade  in  company  with  non-union  workmen, 
without  threats,  violence,  intimidation  or  other 
illegal  means,  take  such  measures  as  result  in 
preventing  a  non-union  workman  from  ob- 
taining employment  at  his  trade  in  establish- 
ments where  union  workman  are  engaged,  do 
not  hereby  incur  liability  to  an  action  for 
damages. — Judgment  of  the  Court  of  Queen's 
Bench  (Q.  R.  6  Q.  B.  65) .  affirmed.  Perrauli 
V.  Gauthier  et  a/.,  xxviii ,  241. 


TRAMWAY. 

1.  Negligence  —  Electric  car  —  Excessive 
speed— Prompt  action  —  Contributory  negli' 
gence.] — ^A  cab  driver  was  endeavouring  to 
drive  his  cab  across  the  track  of  an  electric 
railway  when  it  was  struck  by  a  car  and  dam- 
aged. In  an  action  against  the  tramway  com- 
pany for  damages  it  appeared  that  the  accident 
occurred  on  part  of  a  down  grade  several  hun- 
dred feet  long,  and  that  the  motorman  after 
seeing  the  cab  tried  to  stop  the  car  with  the 
brakes^  and  that  proving  ineffectual  reversed 
the  power,  being  then  about  a  car  length  from 
the  cab.  The  jury  found  that  the  car  was  run- 
ning at  too  high  a  rate  of  speed,  and  that  there 
was  also  negligence  in  the  failure  to  reverse 
the  current  in  time  to  avert  the  accident; 
that  the  driver  was  negligent  in  not  looking  out 
more  sharply  for  the  car;  and  that  notwith- 
standing such  negligence  on  the  part  of  the 
driver  the  accident  could  have  been  averted  by 
the  exercise  of  reasonable  care.  Held,  affirm- 
ing the  judgment  of  the  Supreme  Court  of 
Xova  Scotia  (32  N.  S.  Rep.  117),  Gwynne,  J^ 
dissenting,  that  the  last  finding  neutralized  the 
effect  of  that  of  contributory  negligence;  that 
as  the  car  was  on  a  down  grade  and  going  at  an 
excessive  rate  of  speed  it  was  incumbent  on 
the  servants  of  the  company  to  exercise  a 
very  high  degree  of  skill  and  care  in  order  to 
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control  it.  if  danger  was  threatened  to  any 
one  on  the  highway;  and  that  from  the  evi- 
dence given  it  was  impossible  to  say  that 
everything  was  done  that  reasonably  should 
have  been  done  to  prevent  damage  from  the 
excessive  speed  at  which  the  car  was  being 
run.  Halifam  Electric  Tramtoay  Co,  v.  Infflis, 
zzx.,  256. 

Cf.  No.  4.  infra. 

2.  Negligence  —  Electric  railway — Motor- 
man — Workmen's  Compensation  Act — Injury 
to  conductor*] — ^The  motorman  of  an  electric 
car  may  be  a  ^person  who  has  charge  or' con- 
trol "  within  the  meaning  of  s.  3  of  the  Work- 
men's Compensation  Act  (R.  S.  O.  [1897]  c. 
160)  and  if  he  negligently  allows  an  open  car 
to  come  in  contact  with  a  passing  vehicle 
whereby  the  conductor,  who  is  standing  on 
the  side  in  discharge  of  his  duty,  is  struck 
and  injured,  the  electric  company  is  liable  in 
damage  for  such  injury. — Judgment  appealed 
from  (27  Ont.  App.  R.  151)  affirmed.  To- 
ronto Ry.  Co.  V.  Snell,  xxxi.,  241. 

3.  Nuisance  —  Operation  of  electric  rail- 
way —  Power  house  machinery  —  Vibrations, 
smoke  and  noise  —  Injury  to  adjoininif  pro- 
perty.]— Notwithstanding  the  privileges  con- 
ferred by  its  Act  of  incorporation  upon  an 
electric  street  railway  company  for  the  con- 
struction and  operation  of  an  electric  tramway 
upon  the  public  thoroughfares  of  a  city,  the 
company  is  responsible  in  damages  to  the 
owners  of  property  adjoining  its  power  house 
for  any  structural  injuries  caused  by  the  vi- 
brations produced  by  its  machinery  and  the 
diminution  of  rental  and  value  thereby  oc- 
casioned. Drysdale  v.  Dugas  (26  Can.  S.  C. 
R.  20)  followed.  Gareau  v.  Montreal  Street 
Ry.  Co.,  xxxi..  463. 

[Cf.  Montreal  Street  Ry.  Co.  v.  Oareau  (Q. 
R.  10  Q.  B.  417),  to  which  reference  is  made 
in  the  report  of  above  case.] 

4.  Operation  of  street  railway^Speed  of 
tram  car — Street  crossings — Injuries  to  verson 
— Negligence — Findings  of  jury — Contributory 
negligence.] — In  an  action  to  recover  damages 
on  account  of  personal  injuries  caused  by 
a  street  car  the  jury  found  the  defend- 
ants' negligence  w^as  the  cause  of  the  acci- 
dent and  also  that  plaintiff  had  been  negli- 
gent in  not  looking  out  for  the  car.  Held, 
reversing  the  judgment  of  the  Court  of 
Appeal  (2  Ont.  L.  R.  43)  that  as  the  charge 
to  the  jury  had  properly  explained  the  law  as 
to  contributory  negligence  the  latter  finding 
must  be  considered  to  mean  that  the  accident 
would  not  have  occurred  but  for  the  plain tiflTs 
own  negligence  and  he  could  not  recover.  Lon- 
don Street  Ry.  Co.  v.  Brown,  xxxi.,  642. 

Cf.  No.  1.  ante. 

5.  Railways  —  Construction  of  statute  — 
Tramway  for  transportation  of  materials  — 
Eitproprtationr-n51  Vict.  e.  29,  s.  Ilk  {D.)  — 
a  Edw.  VI L  c.  29  (£>.)]— The  place  where 
materials  are  found  referred  to  in  the  one 
hundred  and  fourteenth  section  of  **  The  Rail- 
way Act"  means  the  spot  where  the  stone, 
gravel,  earth,  sand  or  water  required  for  the 
construction  or  maintenance  of  railways  are 
naturally  situated,  and  not  any  other  place  to 
which  they  may  have  been  subsequently  trans- 
ported.— Per  Taschereau  and  Girouard,  JJ. 
The  provisions  of  the  one  hundred  and  four- 
teenth section  of  "  The  Railway  Act "  confer 
upon  railway  companies  a  servitude  consisting 
merely  in  the  right  of  passage  and    do    not 


confer  any  right  to  expropriate  lands  required 
for  laying  the  tracks  of  a  tramway  for  the 
transportation  of  materials  to  be  used  for  the 
purposes  of  construction.  Quebec  Bridge  Co, 
v.  Roy,  xxxii.,  572. 

6.  Municipal-  corporation  —  Tramway  — ► 
Operation  of  railway  —  Use  of  street*  — 
Regulations  —  Crossings  —  Powers — By-law 
or  resolution— 63  Vict.  c.  176  {N.  8)—R.  8. 
N.  8.  {1900)  c.  71.  ss.  26S,  26^— Construction 
of  statute.] — By  the  Nova  Scotia  statute,  63 
V  ict.  c.  176,  the  tramway  company  was  grant- 
ed powers  as  to  the  use  and  crossing  of  cer- 
tain streets  in  the  town,  subject  to  such  regu- 
lations as  the  town  council  might  from  time 
to  time  see  fit  to  make  to  secure  the  safety 
of  persons  and  property.  Held,  reversing  the 
judgment  appealed  from,  Davies,  J.,  dissent- 
ing, that  such  regulations  could  only  be  made 
by  by-law  and  that  the  by-law  making  such 
regulations  would  be  subject  to  the  provisions 
of  8.  264  of  "  The  Towns  Incorporation  Act." 
(R.  S.  N.  S.  [1900]  c.  71.)  Liverpool  d  Milion 
Ry.  Co.  v.  Town  of  Liverpool,  xxxiii.,  180. 

7.  Street  railway  company  —  Agreement 
with  municipality  —  Em  majori  cautela — Per* 
manent  pavements — Construction  of  contract.} 
— The  Toronto  St.  Ry.  Co.  was  incorporated 
in  1861,  and  its  franchise  was  to  last  30  years, 
at  the  expiration  of  which  period  the  city 
could  assume  the  ownership  of  the  railway 
and  property  of  the  company  on  payment  of 
the  value  thereof,  to  be  determined  by  arbitra- 
tion. The  company  was  to  keep  the  roadway 
between  the  rails,  and  for  18  inches  outside 
each  rail  paved  and  macadamized  and  in  good 
repair,  using  the  same  material  as  that  on  the 
remainder  of  the  street,  but  if  a  permanent 
pavement  should  be  adopted  by  the  corpora- 
tion the  company  was  not  bound  to  construct 
a  like  pavement  between  the  rails,  &c.,  but 
was  only  to  pay  the  cost  price  of  the  same, 
not  to  exceed  a  specified  sum  per  yard.  The 
city  laid  upon  certain  streets  traversed  by  the 
company's  railway  permanent  pavements  of 
cedar  blocks,  and  issued  debentures  for  the 
whole  cost  of  such  works.  A  by-law  was 
then  passed,  charging  the  company  with  its 
portion  of  such  cost  in  the  manner  and  for 
the  period  that  adjacent  owners  were  assessed, 
under  the  Municipal  Act  for  local  improve- 
ments. The  company  paid  the  several  rates 
assessed  up  to  the  year  1886,  but  refused  ta 
pay  for  suosequent  years,  on  the  ground  that 
the  cedar  block  pavement  had  proved  to  be  by 
no  means  permanent,  but  defective  and  wholly^ 
insufiScient  for  streets  upon  which  the  railway 
was  operated.  An  action  having  been  brought 
by  the  city  for  these  rates,  it  was  held  that 
the  company  was  only  liable  to  pay  for  per- 
manent roadways,  and  a  reference  was  ordered 
to  determine,  among  other  things,  whether  or 
not  the  pavements  laid  by  the  city  were  per- 
manent. This  reference  was  not  proceeded 
with,  but  an  agreement  was  entered  into  by 
which  all  matters  in  dispute  to  the  end  of  the 
year  1888  were  settled,  and  thereafter  the 
company  was  to  pay  a  specific  sum  annually 
per  mile  in  lieu  of  all  claims  on  account  of 
debentures  maturing  after  that  date,  and  **  in 
lieu  of  the  company's  liability  for  construc- 
tion, renewal,  maintenance,  and  repair  in  re- 
spect of  all  the  portions  of  streets  occupied 
by  the  company's  track  so  long  as  the  fran- 
chise of  the  company  to  use  the  said  streets 
now  extends."  The  agreement  provided  that 
it  was  not  to  affect  the  rights  of  either  narty 
in  respect  to  the  arbitraticm  to  be  had  if  the 
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city  took  over  the  railway,  nor  any  matters 
not  specifically  dealt  with  therein,  and  it  was 
not  to  have  any  operation  "  beyond  the  period 
over  which  the  aforesaid  franchise  now  ex- 
tends." This  agreement  was  ratified  by  an 
Act  of  the  Legislature  passed  in  1890.  which 
also  provided  for  the  holding  of  the  said  arbi- 
tration, which  having  been  entered  upon,  the 
city  claimed  to  be  paid  the  rates  imposed  upon 
the  company  for  construction  of  i>ermanent 
pavements  for  which  debentures  had  been  is- 
sued payable  after  the  termination  of  the 
franchise.  The  arbitrators  having  refused  to 
allow  this  claim,  an  action  was  brought  b^ 
the  city  to  recover  the  said  amoujit. — Held, 
affirming  the  decision  of  the  Court  of  Appeal, 
that  the  claim  of  the  city  could  not  be  al- 
lowed ;  that  the  said  agreement  discharged  the 
company  from  all  liability  in  respect  to  con- 
struction, renewal,  maintenance,  and  repair  of 
the  said  streets ;  and  that  the  clause  providing 
that  the  agreement  should  not  affect  the  rights 
of  the  parties  in  respect  to  the  arbitration. 
&c.,  must  be  considered  to  have  been  inserted 
em  majori  oautela  and  could  not  do  away  with 
the  express  contract  to  relieve  the  company 
from  liability. — Held,  further,  that  by  an  Act 
passed  in  1877,  and  a  by-law  made  in  pursu- 
ance thereof,  the  company  was  only  assessable 
as  for  local  improvements,  which,  bv  the  Muni- 
cipal Act,  constitute  a  lien  upon  the  property 
assessed,  but  not  a  personal  liability  upon  the 
owners  or  occupiers  after  they  have  ceased  to 
be  such;  therefore  after  the  termination  of 
the  franchise  the  company  would  not  be  liable 
for  these  rates.  City  of  Toronto  v.  Toronto 
Street  Ry.  Co.,  xxiii.,  198. 

8.  Defective  appliances  —  Absence  of  buf- 
fers on  tram  cars.]  —  The  plaintiff  was  a 
motorman  in  the  employ  of  the  company  and 
sued  under  the  Workman's  Compensation  Act 
to  recover  damages  for  injuries  sustained  while 
coupling  a  street  car  and  trailer.  The  main 
negligence  charged  was  the  absence  of  buffers 
to  protect  the  emplovees  from  injury  in  the 
coupling  of  cars.  Plaintiff  had  recovered  a 
verdict  at  the  trial  which  was  sustained  on 
appeal.  Held,  affirming  the  judgment  ap- 
pealed from  (22  Ont.  App.  K.  78),  that 
there  was  negligence  on  the  part  of  the  com- 
pany in  not  having  proper  appliances  to  pre- 
vent injury,  and  that  a  new  trial  had  been 
properlv  refused.  Toronto  Ry.  Co.  v.  Bond, 
xxiv.,  Tl5. 

9.  By-lato  —  Agreement — Municipal  owner- 
ship —  Expropriation  —  Notice  —  Refusal  to 
name  arbitrator. 

See  Municipal  Cobfobation,  116. 

10.  Improper  construction  —  Bad  order  of 
tract — Elevated  rails — Negligence. 

See  Appeal,  220. 

11.  Accident  to  workman  on  the  line  of 
railway  —  Contributory  negligence — Looking 
out  for  the  oars — New  trial — Consent  order. 

See  Negligence.  42. 

12.  Customs  duties — Exemptions  from  duty 
^•Steel  rails  for  use  on  railways. 

See  CusTOifs  Duties,  3. 

13.  Negligence  —  Findings  of  jury  —^  New 
trial — Contributory  negligence — Evidence. 

See  Negligence,  48. 


14.  Negligence  —  Damages  —  Evidence  — 
Misdirectionr—60  Vict.  c.  24,  s.  510  {N.B.) 

See  New  Trial,  80. 

15.  Operation  of  tramway  —  Contributori^ 
negligence  —  Pleadings  —  Issues  —  Evidence 
— Verdict  —  New  trial — Objections  taken  on 
appeal. 

See  New  Trial,  82. 


TBAK8AOTION. 

1.  Arts.  1918,  1920  C.  C— Demolition  of 
dam — Report  of  expert — Motion  to  hear  fur- 
ther evidence — C.  S.  L.  C.  c.  51.] — In  an  ac- 
tion by  a  riparian  proprietor  against  L.  to- 
compel  him  to  demolish  a  dam  he  had  erected 
on  the  River  Mille  Isles,  and  to  pav  damages- 
for  injury  caused  by  said  dam,  judgment  or- 
dered demolition  of  the  dam  and  payment  of 
damages.  While  in  appeal  an  agreement  for 
settlement  was  arrived  at  between  the  parties- 
by  which  the  dam  should  be  demolished  by  a 
certain  day,  failing  which  the  judgment  for 
demolition  should  be  carried  out.  The- 
property  was  subsequently  sold  to  defendant 
who  bought  with  full  knowledge  of  this  agree- 
ment, and  agreed  to  be  bound  by  it  and  the- 
judgment  as  if  he  had  been  a  party  thereto. 
Defendant,  however,  did  not  completely  de- 
molish the  dam,  but  used  a  portion  at  one- 
end  and  the  foundation  of  it  throughout 
for  a  new  dam.  Plaintiff  then  brought 
the  present  action  for  the  demolition  of  tnis 
second  dam  and  for  damages.  The  Superior 
Court,  after  hearing  a  number  of  witnesses,, 
appointed  as  expert  an  engineer  and  gave  ef- 
fect to  his  rei^rt  that  the  dam  caused  no  in- 
jury to  plaintiff's  property,  refusing  a  motion 
by  plaintiff  for  leave  to  examine  the  expert 
and  other  witnesses  to  shew  the  incorrectness 
of  the  report,  and  dismissed  the  action  with 
costs  on  the  ground  that  defendant  had  only 
exercised  the  rights  given  him  by  C.  S.  L.  C. 
c.  51,  and  plaintiff  had  suffered  no  damage. 
Held,  per  Foumier,  Gwynne  and  Patterson 
JJ..  reversing  the  judgment  appealed  from 
(17  Rev.  de  Leg.  27),  that  C.  S.  L.  C.  c.  51, 
had  no  application,  the  rights  of  the  parties 
being  regulated  by  the  agreement  for  settle- 
ment arisins  out  of  thp  first  action,  which  was 
a  **  transaction  "  within  the  meaning  of  arts. 
1918,  1920  C.  C.—Per  Foumier  and  Gwynne, 
J  J.  On  the  whole  evidence  plaintiff  was  en- 
titled to  judgment  and  the  appeal  should  be 
allowed. — Per  Ritchie,  C.J.,  and  Taschereau, 
J.  The  appeal  should  be  dismissed,  but  in  any 
event  all  plaintiff  could  ask  was  to  have  the 
case  remitted  to  the  court  of  first  instance  to 
take  further  evidence,  which  was  the  principal 
ground  of  his  appeal  to  the  Court  of  Queen's 
Bench  as  stated  in  his  factum. — Patterson,  J., 
while  of  opinion  the  law  and  evidence  would 
have  warranted  a  judgment  for  the  plaintiff, 
concurred  in  the  view  that  under  the  circum- 
stances all  the  plaintiff  could  ask  was  to  have 
the  case  remitted.  Hardy  v.  Filiatrault,  xvii., 
292. 

2.  Compromise  to  prevent  litigation  —  Nul^ 
lifted  instruments  —  Estoppel  —  Evidence  — 
Admission  —  C.  C.  arts.  311,  12^3-1245  and 
1918  et  seq.] — ^Where  a  deed  entered  into  by 
the  parties  to  a  lawsuit  in  order  to  effect  a 
compromise  of  family  disputes  and  prevent  liti- 
gation, failed  to  attain  its  end,  and  was  an- 
nulled and  set  aside  by  order  of  the  court  as 
being  in  contravention  of  art.  311  of  the  Civil 
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Code  of  Lower  Canada,  no  allegation  contain- 
ed in  the  deed  so  annulled  can  subsist  even  as 
an  admission.  Durocher  v.  Durocher,  xzvii., 
3G3. 

3.  Payment  under  threat  of  criminal  pro- 
secution —  Error  as  to  fact — Duress — Rati- 
fication. 

See  Mistake.  3. 


TREATIES. 

1.  Construction  of  —  Convention  of  1818 — 
Fisheries  —  Statute,  construction  of'—Sd  Oeo. 
in.,  c.  38  {lmp.)—R.  S.  C,  cc.  94  d  OS- 
Three  mile  limit  —  Foreign  fishing  vessels — 
**  Fishing.'*'\ — Where  fish  has  been  enclosed  in 
a  seine  more  than  three  marine  miles  from  the 
coast  of  Nova  Scotia,  and  the  seine  pursed  up 
and  secured  to  a  foreign  vessel,  and  the  vessel 
was  afterwards  seized  with  the  seine  still  so 
attached  within  the  three  mile  limit,  her  crew 
being  then  engaged  in  the  act  of  baling  the 
iish  out  of  the  seine: — Held,  (the  Chief  Jus- 
tice and  Gwynne  J.,  dissenting),  affirming  the 
decision  of  the  court  below  (5  Ex.  C.  U.  164), 
that  the  vessel  when  so  seized  was  **  fishing  " 
in  violation  of  the  convention  of  1818  between 
Oreat  Britain  and  the  United  States  of 
America  and  of  the  Imperial  Act,  59  Geo.  III., 
c.  38.  and  the  Kevised  Statutes  of  Canada, 
c.  94,  and  consequentiy  liable  with  the  cargo, 
tackle,  rigging,  apparel,  furniture  and  stores 
to  be  conuemued  and  forfeited.  The  Ship 
*'  Ftcdctiok  Ovrring,  Jr."  v.  The  Queen, 
xxviii.,  271- 

2.  Treaties  with  Indians  — '■  Constitutional 
law  —  Province  of  Canada  —  Indian  treaties 
--■Surrender  of  Indian  lands — Annuity  to  In- 
dians —  Revenue  from  Indian  lands  —  In- 
crease of  annuity  —  Charge  upon  lands  — 
British  Sorth  America  Act,  1867,  s,  109. 

Sec  Constitutional  Law,  4. 

3.  Indian  lands  —  Surrender  of  Indian 
rights  —  Mines  and  minerals  —  Crown  grant 
— Constitutional  law — 43  Vict.  e.  28  {D.). 

See  Title  to  Land,  141. 

And  see  Indian  Affairs — Indian  Lands. 


TREATING. 

See  Election  Law.  50-58. 


TRESPASS. 

1.  Expropriation  of  land  —  Public  work  — 
Oovcrnment  railway — Eminent  domain — Set- 
ting apart  of  land  required — 44  Vict.  c.  25.  s. 
109 — Conditions  precedent — Entry  by  contrac- 
tor.^ —  The  compulsory  powers  given  to  the 
Government  of  Canada  to  expropriate  lands 
required  for  any  public  work  can  only  be  ex- 
ercised after  compliance  with  the  statute  re- 
quiring the  land  to  be  set  out  bv  metes  and 
bounds  and  a  plan  or  description  filed ;  if  these 
provisions  are  not  complied  with,  and  there 
is  no  order-in-council  authorizing  land  to  be 
taken  when  an  order-in-council  is  necessary 
for  that  purpose,  a  contractor  with  the  Crown 
who  enters  upon  the  land  to  construct  such 
public  work  thereon  is  liable  to  the  owner  in 


trespass  for   such  entry. — Per  Foumier  and 
Patterson,  JJ.     Kearney  v.  Oakes,  xviii.,  148. 

2.  Construction  of  telegraph  line  — Destroy^ 
ing  trees  —  Justification  by  statute  —  Plead- 
ing —  Necessity  of  act  complained  of — Con- 
struction  of  statute— 34  Vict.  c.  52  (/>.)] — 
The  Act  incorporating  the  Dominion  Tele- 
graph Company  declares  (s.  4)  that  the  com- 
pany may  enter  upon  lands  or  places,  and 
survey,  set  off  and  take  such  parts  thereof  as 
may  be  necessary  for  such  line,  &c.,  and,  in 
case  of  disagreement  between  the  company 
and  owners  of  lands  so  taken,  or  in  respect 
of  any  damage  done  to  the  same,  the  dispute 
may  be  settled  by  arbitration  In  the  mode 
therein  described.  By  s.  20  the  company  is 
authorized  to  enter  upon  the  lands  of  any  per- 
son or  persons,  and  survey  and  take  levels, 
and  to  set  out  and  ascertain  such  parts  there- 
of as  they  shall  think  necessary  and  proper  for 
making  such  works,  matters  and  conveniences 
as  they  shall  think  proper  and  necessary  for 
the  making,  effecting,  preserving,  &c.,  the  tele- 
graph, and  to  build  and  set  upon  such  lands, 
such  station  houses  and  observatories,  watch- 
houses  and  other  works,  &c.,  as  and  where  the 
company  shall  think  requisite  and  convenient, 
&c.  Provided  always,  that  the  company  shall 
not  cut  down  or  mutilate  any  tree  planted  or 
left  standing  for  shade  or  ornament,  or  any 
fruit  tree,  unless  it  be  necessary  so  to  do,  for 
the  erection,  use  or  safety  of  any  of  its  lines. 
— In  an  action  for  damages  for  cutting  down 
ornamental  trees,  the  company  pleaded  that 
the  trees  were  standing  by  the  side  of  a  pub- 
lic highway;  that  it  was  erecting  lines  of  tele- 
graph along  the  highway,  and  because  the  trees 
were  in  the  way  and  obstructed  the  passage  of 
the  line  of  the  telegraph,  and  because  it  was 
deemed  necessary  and  advisable  to  do  so,  the 
acts  complained  of  were  done  by  virtue  of  the 
statute  and  not  otherwise.  The  Supreme 
Court  affirmed  the  judgment  appealed  from  (3 
Pugs.  &  Bur.  553)  by  which  the  court  below 
had  held,  1.  That  the  arbitration  clause  in 
0.  4  did  not  apply  to  a  case  like  this,  where 
the  complaint  was  that  defendants  had  wrong- 
fully destroyed  plaintiff's  trees.  2.  That 
the  proviso  in  s.  20  imposed  on  defendants^  if 
the  ornamental  trees  should  obstruct  their  line 
on  the  side  of  the  highway  where  they  located 
it,  the  burthen  of  shewing  that  it  was  neces- 
sary for  them  to  take  it  on  that  side,  and  that 
defendant's  pleas  were  bad  for  want  of  an 
averment  that  it  was  necessary  to  cut  the 
trees,  not  merely  that  they  deemed  it  neces- 
sary. Dominion  Telegraph  Co.  v.  (Hlchrisi, 
Cass.  Dig.   (2  ed.)  844. 

3.  On  public  streets — Action  hy  owner  of 
private  property — Ornamental  shade  trees — 
Ownership  ad  medium  filum  viw  —  Presump- 
tion,}— ^The  charter  of  the  Nova  Scotia  Tele- 
phone Company  authorizing  the  construction 
and  working  of  lines  of  telephone  along  the 
sides  of,  and  across  and  under,  any  public 
highway  or  street  of  the  City  of  Halifax  pro- 
vided that  in  working  such  lines  the  company 
should  not  cut  down  or  mutilate  any  trees. 
Held,  reversing  the  judgment  appealed  from 
(23  N.  S.  Rep.  509) ,  Taschereau  and  Gwynne, 
JJ.,  dissenting,  that  the  owner  of  private  pro- 
perty in  the  city  could  maintain  an  action  for 
damages  against  the  company  for  injuring 
ornamental  shade  trees  on  the  street  in  front 
of  his  property  while  constructing  or  working 
the  telephone  line,  there  being  nothing  in  the 
evidence  to  rebut  the  i>resumption  of  owner- 
ship ad  medium  filum  viast  or  to  shew  that  the 
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street  had  been  laid-  out  under  a  statute  of  the 
province  or  dedicated  to  the  public  before  the 
passing  of  any  expropriation  Act.  O'Connor 
V.  Nova  Scotia  Telephone  Co.,  xxii..  276. 

4.  Use  of  dangerous  material — Evidence — 
Trespass.^ — Work  on  the  construction  of  a 
raiJway  was  going  on  near  the  unused  part 
of  a  public  cemetery  in  connection  with  which 
were  used  detonating  caps  containing  fulmi- 
nate. M.,  a  boy  of  15  years  of  age,  in  pass- 
sing  through  the  cemetery,  found  caps  lying 
in  front  of  a  tool  box,  and,  while  he  was 
scraping  the  fulminate,  one  of  them  ex- 
ploded and  injured  his  hand.  In  an  action 
against  the  contractors  for  damages,  there  was 
no  direct  evidence  as  to  how  the  caps  came 
where  they  were  found,  but  it  was  proved 
that,  when  blasting,  the  workmen  would  hur- 
riedly place  explosives  under  the  tool  box  and 
run  away.  Caps  of  the  same  kind  were  kept 
in  the  tool  box  near  which  those  in  question 
were  found,  and  were  taken  out  and  put  back 
as  occasion  might  require.  Held,  reversing 
the  judgment  of  the  Court  of  Appeal  for  On- 
tario, that  in  the  absence  of  evidence  leading 
to  a  different  conclusion,  placing  these  danger- 
ous caps  where  they  were  found  could  fairly  be 
attributed  to  the  workmen,  who  alone  had  the 
right  to  handle  them ;  that  it  was  incumbent 
on  defendants  to  exercise  a  high  decree  of 
caution  to  prevent  them  falling  into  the  hands 
of  strangers ;  that  the  act  of  M.  in  exploding 
the  cap  did  not  necessarily  import  want  of  due 
caution,  and  if  his  negligence  contributed  to 
the  accident  the  jury  should  have  so  found ; 
and  that  whether  or  not  M.  was  a  trespasser, 
was  also  a  question  for  the  jury.  Makins  v. 
Piggott,  xxix..  188. 

5.  Trespasser  —  Dangerous  way  —  Art. 
JOSS  C.  C. — Warning  —  Imprudence  —  Arts. 
JiBl,  Ji96,  508  C.  P.  Q] — ^A  cow-boy  aboard  a 
ship  on  the  eve  of  departure  from  port,  was 
injured  by  the  falling  of  a  derrick  insecurely 
fastened.  He  was  not  in  the  performance  of 
duty,  had  been  warned  to  **  stand  from  un- 
der," but  had  not  moved  away  from  the  dan- 
gerous position.  Held,  reversing  the  Court  of 
Queen's  Bench,  that  the  boy's  imprudence  was 
not  merely  contributory  negligence  but  con- 
stituted the  principal  and  immediate  cause  of 
the  accident  and  that,  under  the  circum- 
stances, neither  the  master  nor  the  owners  of 
the  ship  could  be  held  resp<Hisible  for  dam- 
ages.    Roberts  v.  Hawkins,  xxix.,  218. 

6.  Long  user  —  Constructions  on  public 
lands  —  Interference  —  Damages — Right  of 
action  —  Nuisance  —  Suffrancc.] — C.  built  a 
wharf  in  the  bed  of  the  St.  Lawrence  River, 
which  communicated  with  the  shore  by  means 
of  a  gangway,  and  had  enjoyed  the  possession 
of  this  wharf  and  its  approaches  for  many 
years,  when  R.  claimed  that  it  was  a  public 
nuisance,  and  destroyed  the  means  of  com- 
munication from  the  wharf  to  the  shore.  C. 
sued  for  damages,  and  to  have  the  works  re- 
stored. After  issue  joined,  R.  filed  a  supple- 
mentary plea,  alleging,  that  since  the  institu- 
tion of  the  action,  the  person  on  whose  land 
C.'s  bridge  rested  had  erected  buildings  which 
prevented  the  restoration  of  the  bridge  and 
wharf,  and  further  that  the  wharf  had  been 
destroyed  by  natural  causes  and  abandoned, 
and  that  its  re-establishment  would  be  a  pub- 
lic nuisance  without  utility.  On  appeal  from 
the  judgment  of  the  Court  of  Queen's  Bench 
affirming  the  dismissal  of  the  action.  Held, 
reversing  the  judgment  appealed  from,  that  as 


it  appeared  C.  had  been  openly,  and  with  im- 
plied consent  of  public  authority,  allowed  to 
erect  the  bridge  and  wharf  on  public  property 
and  remain  in  possession  of  it  for  over  16 
years,  the  defendant,  who  had  full  knowledge 
of  the  fact,  was  estopped  and  debarred  of  any 
right  to  remove  what  might  have  been  origin- 
ally a  nuisance  to  him,  and  that,  notwith- 
standing any  subsequent  abandonment  of  this 
wharf  and  bridge,  C.  was  entitled  to  substan- 
tial damages.     Caverhill  v.  Robillard,  ii.,  575. 

7.  Trespass  by  individual  corporators — Suit 
against  them  by  corporation — R.  8.  N.  8.  i^th 
Hcr.)  c.  23,  s.  SO — Pleading — Stay  of  proceed^ 
ings.] — Defendants,  while  trustees  of  a  school 
section,  entered  upon  the  school  plot  of  their 
section,  removed  the  school-house  from  its 
foundation  and  destroyed  a  portion  of  the 
stone  wall.  Subsequently  their  successors  as 
trustees  brought  action  for  trespass  quare 
clausum  fregit  and  de  bonis  asportatis  against 
them  for  injury  to  the  school-house,  the  pro- 
perty of  the  section.  The  defendants  pleaded 
justification,  asserting  that  the  acts  were 
legally  performed  by  them  in  their  capacity  of 
trustees.  Sub-section  4  of  s.  30,  c.  23,  R.  S. 
N.  S.  (4  ser.),  declares  that  the  sites  for 
school-houses  shall  be  defined  by  the  trustees, 
subject  to  the  sanction  of  the  three  nearest 
commissioners  residing  out  of  the  section.  In 
this  case  the  sanction  of  the  three  nearest 
commissioners  was  not  obtained.  On  appeal 
from  rule  of  Supreme  Court  of  N.  S.,  setting 
aside  a  verdict  for  plaintiffs:  Held,  reversing 
the  court  below,  that  under  c.  23.  R.  S.  N.  S. 
(4  ser.),  the  defendants  were  not  authorized 
to  remove  the  school-house  from  its  site  in  the 
manner  mentioned;  that  defendants  having 
subsequently  abused  their  right  to  enter  upon 
the  lands  ^  the  corporation  by  an  overt  act 
of  spoliation,  the  plaintiffs,  who  are  a  corpor- 
ate body  identical  with  the  corporation  which 
existed  at  the  time  of  the  trespass,  can  main- 
tain trespass  against  the  defendants  for  the 

I  ■  injury  done  to  the  corporate  property.  That 
when  an  action  is  brought  in  the  name  of  a 
corporation  without  due  authority,  it  is  not 
sufficient  for  the  defendants  to  plead  that  the 
plaintiffs  did  not  legally  constitute  the  cor- 
poration, but  in  such  a  case  defendants  ought 
to  apply  to  the  summary  jurisdiction  of  the 
court  to  stay  proceedings.  Pictou  School 
Trustees  v.  Cameron,  ii.,  600. 

8.  Assessment  and  tastes — Arrest  on  return 
of  nulla  bona — Void  assessment — Damages  — 
Joint  liability  of  municipal  officer  and  corporor' 
tion,] — A  municipal  officer  illegally  issuing  a 
warrant  under  which  a  delinquent  ratepayer 
was  arrested  was  held  guilty  of  trespass,  and 
on  the  application  of  the  maxim  respondeat 
superior  the  municipality  was  held  liable  in 
damages.  MoSorley  v.  City  of  St.  John,  vi., 
531. 

See  Master  and  Servant,  1. 

9.  Fishery  officer  —  Riparian  ou^ners — St 
Vict.  c.  60  (i).)] — ^A  fisheries  officer  who 
makes  an  unauthorized  seizure  is  a  trespasser 
and  can  be  held  liable  in  damages.  Venning  v. 
Steadman  et  al.,  ix.,  206. 

See  Fisheries,  3. 

10.  Halifax  Harbour — Obstruction  in  navi^ 
gable  waters — Unauthorized  grant — Removal 
of  piles  obstructing  access  4o  wharf. 

See  Navigation,  1. 
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11.  Plan  of  survey  —  Conventional  hound- 
artf  line  —  Mistake  —  Estoppel  —  Equitable 
relief. 

iSee  Boundary,  1. 

12.  Timber  berth — Permit  to  cut  timber — 
Right  of  holder — Dominion  Lands  Act,  1879. 

See  Crown,  85. 

13.  Equivocal  possession — Right  of  way — 
Trespass. 

See  Action,  125. 

14.  Trouble  de  droit — Lease  of  telegraph 
system — Operation  of  railway  telegraph  lines. 

See  Lease,  23. 

15.  Seizure  —  Title  to  goods  —  Execution 
against  husband — Justification  by  tcrit. 

See  Sheriff,  7. 

16.  Tenants  in  common  —  N on- joinder  of 
parties — Mesne  profits. 

See  Ejectment,  2. 

17.  Possession  of  marsh  lands — Accretion — 
Entry  by  sewers  commissioner — Evidence — R. 
8.  N.  S.  a  ser.)  c.  40,  s.  ^--Consent  of 
owners — "  l/ew  works  " — Findings  of  jury. 

See  Title  to  Land,  100. 

18.  Trespass  to  mortgaged  property — Par- 
ties to  action  for — Owner  of  equity  of  re- 
demption— Mortgagees  out  of  possession. 

See  Mortgage,  60. 

19.  Railways  —  Regular  depot  —  Traffic 
facilities  —  Railway  crossings — Nealigence — 
Walking  on  the  line  of  railway — Im^itation — 
License-^1  Viet.  c.  29,  ss.  2^0,  S56,  373  (D.) 

See  Railways,  50. 

20.  Usurpation  by  municipal  corporation  — 
Widening  streets — Illegal  detention  of  lands — 
Damages. 

See  Expropriation,  11. 


ice. 


21.  Water  lots — Navigable  waters — Cutting 


See  Rivers  and  Streams,  5. 


22.  Deed  of  lands — Metes  and  bounds — Pos^ 
session  beyond  boundary. 

See  Title  to  Land.  87. 

23.  Municipal  drains — Continuing  trespass — 
Limitation  of  actions  ex  delictu — Nova  Scotia 
**  Towns*  Incorporation  Act." 

See  Municipal  Corporation,  95. 

24.  Overhanging  roof  —  Right  of  view  — 
Boundary  line  —  Evidence  —  Demolition  of 
works  constructed — Waiver. 

See  Title  to  Land,  41. 

25.  Staking  mineral  claims — Placer  mining 
— Hydraulic  concessions — Annulment  of  prior 
lease — Volunteer  plaintiff — Right  of  action — 
Status  of  adverse  claimants. 

See  Mines  and  Minerals,  14. 

26.  Railway  embankment — Trespass — Nuis- 
ance— Continuing  damages — Right  of  action. 

-See  Nuisance,  7. 


27.  Occupation  of  leased  lands — Injury  to 
leased  property — Recovery  of  lands  and  dam- 
ages. 

See  Title  to  Land.  8. 


TBOVEB. 

1.  Conversion  of  vessel  —  Joint  owners  — 
Marine  insurance  —  Abandonment — Salvage.} 
— A  sale  by  one  joint  owner  of  property  does 
not  amount,  as  against  his  co-owner,  to  a 
conversion  unless  the  property  is  destroyed  by 
such  sale  or  the  co-owner  is  deprived  of  all 
beneficial  interest. — ^A  vessel  partly  insured, 
was  wrecked  and  the  ship's  husband  aband- 
oned her  to  the  underwriters,  who  sold  her 
and  her  outfit  to  one  K.  The  sale  was  after- 
wards abandoned  and  the  underwriters  notified 
the  ship's  husband  that  she  was  not  a  total 
loss  and  requested  him  to  take  possession.  He 
paid  no  attention  to  the  notice  and  the  vessel 
was  libelled  by  K.  for  salvage  and  sold  under 
decree  of  court.  The  uninsured  owner  brought 
an  action  against  the  underwriters  for  con- 
version of  her  interest.  Held,  affirming  the 
decision  of  the  Supreme  Court  of  New  Bruns- 
wick, that  the  ship's  husband  was  agent  of  the 
uninsured  owner  in  respect  of  the  vessel  and 
his  conduct  precluded  her  from  bringing  the 
action;  that  he  might  have  taken  possession 
before  the  vessel  was  libelled ;  and  that  the  in- 
sured owner  was  not  deprived  of  her  interest 
by  any  action  of  the  underwriters,  but  by  the 
decree  of  the  court  under  which  the  vessel  was 
sold  for  salvage.  Rourke  v.  Union  Ins.  Co., 
zxiii.,  344. 

2.  Married  woman  —  Title  to  goods — Exe- 
cution against  husband — Justification  by  writ. 

See  Sheriff,  7. 


TRUSTEES  AND  EXECUTORS. 

See  Executors  and  Administrators. 


TRUSTS. 

1.  Title  to  land  —  Principal  and  agent  — 
Sale  by  agent — Fraudulent  conveyances — Pre- 
tended  purchase — Laches.1 — In  1874,  the 
plaintiff,  W.  J.  T.,  before  leaving  Canada, 
conveyed  certain  lands,  in  which  he  had  an 
interest  as  assignee  of  a  contract  to  purchase, 
to  his  brother,  G.  T.,  one  of  the  defendants. 
In  April,  1861,  G.  T.  in  anticipation  of  a  suit 
which  was  afterwards  brought  by  one  G. 
against  W.  J.  T.,  in  relation  to  the  lands  in 
question,  without  the  knowledge  of  his  bro- 
ther, re-assigned  the  property  to  him,  and  hav- 
ing paid  the  balance  of  the  purchase  money, 
a  deed  of  the  lot  issued  at  G.  T.'s  request  to 
W.  J.  T.,  as  such  assignee.  In  October  fol- 
lowing a  power  of  attorney  was  sent  to.  and 
executed  by,  W.  J.  T.  who  was  then  in  Cali- 
fornia, in  favour  of  G.  T.,  to  enable  him  (Q. 
T.)  to  "sell  the  land  in  question,  and  to  sell 
or  lease  any  other  lands  he  owned  in  Canada.^ 
In  1856,  G.  T.  conveyed  the  property  to  W., 
the  respondent,  who  had  acted  as  solicitor  for 
W.  J.  T.,  and  had  full  means  of  knowing  G. 
T.'s  position  and  powers,  for  an  alleged  con- 
sideration of  $1,000,  and  W.  immediately  re- 
conveyed  to  G.  T.  one-half  of  the  land  for  an 
alleged  consideration  of  $200.     In  1873  W.  J, 
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T.  returned  to  Canada,  and  in  January, 
1874,  filed  a  bill  impeaching  the  transactions 
between  his  brother  and  W..  seeking  to  have 
them  declared  trustees  for  him.  Held,  revers- 
ing the  judgment  of  the  Court  of  Error  and 
Appeal,  and  affirming  the  decree  of  V ice- 
Chancellor  Proudfoot,  Strong,  J.,  dissenting, 
that  W.  J.  T.  was  the  owner  of  the  lands  in 
question;  that  he  had  not  been  debarred  by 
laches  or  acquiescence  from  succeeding  in  the 
present  suit,  and  that  the  transactions  be- 
tween G.  T.  and  W.  should  be  set  aside. 
Judgment  appealed  from,  suh  nom,  Taylor  v. 
Taylor  (1  Ont.  App.  R.  245 ;  23  Gr.  496)  re- 
versed.   Taylor  v.  Wallbridge,  ii.,  616. 

2.  Pledge  —  Pr€cariou8  title  —  Mandate — 
iMoIvency — Shares  held  in  trust — Banking — 
Transfer  as  security — Notice — Action  to  ac- 
count —  Arts.  1755.  2268  0.  C.  (P.  Q.)]— 
S.  sent  her  money  from  England  to  R.  at  Mon- 
treal, to  be  invested  in  Canada  for  her.  R. 
subscribed  for  stock  in  the  Montreal  Rolling 
Mills  Co.  as  •*  J.  Rose  in  trust,"  without  nam- 
ing for  whom,  and  paid  for  it  with  S.'s  money. 
He  sent  the  stock  certificates  to  S.,  and  paid 
her  the  dividends  received  on  the  stock.  R. 
transferred  to  the  manager  of  the  bank  as  se- 
curitv  for  his  indebtedness  350  shares  of  the 
Montreal  Rolling  Mills  Co.,  and  the  transfer 
shewed  on  its  face  that  he  held  these  shares 
•*  in  trust."  The  bank  then  received  the  divi- 
dends and  credited  them  to  R..,  who  paid  them 
to  S.  Subsequently  R.  became  insolvent,  and 
S.,  not  receiving  her  dividends,  sued  the  bank 
for  an  account,  and  to  recover  the  value  of  the 
shares.— FeW,  reversing  the  judgment  of  the 
Court  of  Queen*s  Bench  at  Montreal  (5  Legal 
News  66),  Strong,  J.  dissenting,  that  there 
was  sufficient  notice  to  the  bank  that  R.  was 
acting  as  agent  or  mandatary  of  S.,  and  the 
bank  not  having  shewn  that  K.  had  authority 
to  sell  or  pledge  the  stock,  S.  was  entitled  to 
an  account  from  the  bank.  (Arts.  1755  and 
2268  C.  C.)  Sweeny  v.  Bank  of  Montreal, 
xii..  661. 

[Privy  Council  affirmed  this  decision,  12 
App.  Cas.  617.] 

3.  Grant  of  land  for  schools  —  Charitahle 
trust — Acceptance  of  by  trustees — Discretion 
of  trustees — Doctrine  of  cy^r^,^ — ^By  grant 
of  the  Township  of  Comwallis,  in  King's 
Countv,  N.  S.,  made  in  1761,  400  acres  of  land 
were  declared  to  be  "  for  the  school."  By  a 
aubsequent  grant  in  1790,  the  said  400  acres 
were  declared  to  be  vested  in  the  rector  and 
wardens  by  name  of  the  church  of  St.  John 
in  the  said  township,  and  the  rector  and  war- 
dens of  the  said  church  of  the  time  being,  in 
special  trust,  to  and  for  the  use  of  one  or  more 
school  or  schools,  as  may  be  deemed  necessary 
by  the  said  trustees,  for  the  conveniency  and 
benefit  of  all  the  inhabitants  of  the  said  Town- 
fihip  of  Comwallis,  and  in  trust  that  all 
schools  in  said  township  furnished  or  supplied 
with  masters  qualified,  agreeably  to  the  laws 
of  this  province,  and  contracted  with  for  a 
term  not  less  than  one  whole  year,  shall  be 
entitled  to^in  equal  share  or  proportion  of  the 
rents  and  profits  arising  from  said  school 
lands,  provided  the  masters  or  teachers  there- 
of shall  receive  and  instruct  free  of  expense, 
such  po<Nr  children  as  may  be  sent  them  by  the 
said  trustees.  There  were  no  words  in  the  last 
mentioned  grant  which  would  make  the  estate 
thereby  conveyed  an  estate  of  inheritance. 
The  grantees  took  possession  of  the  land  men- 
tioned in  said  grant,  and  they  and  their  suc- 
<'eKsorB  in  office  have  ever  since  remained  in 


possession  of  it;  and  until  the  year  1873,  the 
rents  and  profits  arising  from  such  land,  were 
distributed  among  the  schools  of  said  township, 
and  poor  children  were  sent  by  the  trustees  to, 
and  educated  in  said  schools  according  to  the 
terms  of  the  trust. — In  1873,  however,  the 
then  trustees  discontinued  such  distribution, 
and  allowed  the  funds  realized  from  said  lands 
to  accumulate,  the  reason  alleged  therefor  be- 
ing that  the  schools  of  the  township  had  be- 
come so  numerous  that  the  sum  apportioAed 
to  each  would  be  too  small  to  be  of  use,  and 
also  that  under  the  free  school  system  all  the 
poor  children  of  the  township  were  educated 
fre«i  of  expense,  and  the  object  for  which  such 
funds  had  previously  been  supplied  no  longer 
existed.  —  The  defendants  were  invested  with 
the  said  trust  in  1879,  when  the  revenue  of  the 
said  lands  had  accumulated  until  they  amount- 
ed to  over  $1,200.  Shortly  after  they  became 
such  trustees  it  was  determined  to  build  a 
school  house  in  a  certain  district  in  the  said 
township  with  the  money.  A  meeting  of  the 
vestry  of  the  church  was  held,  and  a  resolu- 
tion passed  authorizing  such  school  house  to 
be  built  on  land  leased  from  the  church.  The 
school  was  non-sectarian,  but  after  school 
hours  any  of  the  children  that  wished  could 
receive  instruction  in  the  doctrines  of  the 
Church  of  England. — ^In  a  suit  to  restrain  the 
defendants  from  using  the  trust  funds  to  build 
such  school  house,  and  praying  for  an  account, 
— i/eZd,  reversing  the  judgment  appealed 'from 
(5  Russ.  &  Geld.  107) ,  and  restoring  that  of  the 
court  of  first  instance  (Russ.  Eq.  Rep.  429), 
that  the  trustees  had  no  discretion  as  to  the 
application  of  the  trust  funds,  but  were  bound 
to  distribute  them  among  all  the  schools  of  the 
township  which  would  be  entitled  to  partici- 
pate undfer  the  terms  of  the  trust,  however 
wanting  in  utility  such  a  disposition  of  said 
funds  might  be.  Held,  also,  that  the  Attor- 
ney-General of  the  province  was  the  proper 
person  to  bring  this  suit. — Held,  per  Strong, 
J.,  that  in  interpreting  the  trust,  in  order  to 
explain  the  apparent  repugnancy  in  the  grant 
in  providing  that  the  rents  were  to  be  distri- 
buted among  one  or  more  schools,  &c.,  and  also 
amone  all  the  schools  in  the  township,  the 
probable  condition  of  the  township  in  respect 
to  the  number  of  schools  therein,  at  the  time 
the  grant  was  made,  coupled  with  the  long 
continued  usage  which  had  prevailed  in  the 
manner  of  administering  the  trust,  could  be 
considered  as  a  rule  of  guidance  for  such  in- 
terpretation ;  and  also,  that  under  the  doctrine 
of  cy-prhs^  a  reference  might  be  made  to  the 
master  to  report  a  scheme  for  the  future  ad- 
ministration of  the  charity.  Attorney-Oeneral 
V.  Axford,  xiii.,  294, 

4.  Presumption  —  Bank  shares  held  **in 
trust " — Substitution — Onus  probandi  —  Bes 
judioata^Art.  1241  0.  C.  —  Separate  title— 
Intervention,^ — ^The  fact  of  bank  shares  being 
purchased  in  trust  at  a  time  when  the  trustee 
was  solvent  imports  an  interest  in  somebody 
else,  and  the  onus  is  upon  a  party  who  has 
seized  such  shares  to  prove  that  they  are  in 
fact  the  property  of  the  trustee,  and  as  such 
available  to  satisfy  the  demand  of  his  creditors. 
Sweeny  v.  Bank  of  Montreal  (12  App.  Cas. 
617;  12  Can.  S.  C.  R.  661)  followed.— A 
final  judgment  setting  aside  an  intervention  to 
a  seizure  of  the  dividends  of  bank  shares 
founded  upon  an  allegation  that  such  dividends 
formed  part  of  a  substitution  is  not  res  judi- 
cata  as  to  the  corpus  of  said  shares  nor  as  to 
the  dividends  of  other  shares  claimed  under  a 
different  title.  Strong,  J.,  was  of  opinion,  in 
the  case  of  Holmes  v.  Carter,  that  upon  the 
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facts  shewn  the  judgment  of  the  Court  of 
Queen's  Bench  should  be  affirmed.  Muir  v. 
Carter;  Holmes  v.  Carter,  xvi.,  473. 

5.  Art.  19  C.  G,  P.— Suit  by  trustees— Pro- 
missory note — Collateral — Price  of  sale — Pre^ 
scription — Estoppel  by  deed.]  —  H.  as  trustee 
for  creditors  of  the  firm  of  R.  M.,  sued  appel- 
lant, a  member  of  the  firm,  for  $4,720,  alleg- 
ing :  1.  A  registered  transfer  from  one  J.  R.  M. 
to  him,  as  trustee,  of  a  similar  sum  with  all 
rights,  mortgages,  &c.  thereunto  appertaining, 
due  by  the  said  appellant  to  J.  R.  M.  for  the 
price  of  lands.  2.  A  transfer  of  promissory 
notes  signed  by  appellant  for  the  same  amount 
and  representing  the  price  of  sale  of  said  pro- 
perty, but  which  were  to  be  in  payment  there- 
of only  if  paid  at  maturity.  Appellant  was 
a  party  and  intervened  to  the  deed  of  transfer 
and  declared  himself  satisfied  and  subject  to 
its  conditions. — Appellant  pleaded  that  U.  had 
no  action  as  trustee  (art.  19  <J.  C.  P.)  and 
that  the  price  had  been  paid  bjf  the  promissoiy 
notes  which  were  now  prescribed.  Held,  af- 
firming the  Court  of  Queen's  Bench,  that  art. 
19  C.  C.  P.  was  not  applicable.  The  appellant, 
having  become  a  party  to  the  registered  trans- 
fer, which  gave  the  respondent  as  trustee  all 
mortgagee's  rights,  was  estopped  from  denying 
the  efficacy  of  such  deed  or  of  the  right  of  the 
plaintiff  to  sue  thereunder  in  his  quality  of 
trustee.  Burland  v.  Moffatt  (11  Can.  S.  O.  R. 
76)  ;  Browne  v.  Pinsoneault  (3  Can.  S.  C.  R. 
103)  ;  and  Porteous  v.  Reynar  (13  App.  Cas. 
120)  distinguished.  2.  That  the  notes  having 
been  given  as  collateral  for  the  price  of  the 
property,  and  the  property  not  having  been 
paid  for,  the  plea  of  prescription  as  to  the 
notes  could  not  avail  against  an  action  for 
the  price.  Judgment  appealed  from  (15  R.  L. 
214)  affirmed.     MitcheJX  v.  Holland,  xvi..  087. 

6.  Administration  of  estates — Remuneration 
for  services — Trustees — Commission — Rule  of 
law.] — In  the  Province  of  Nova  Scotia  prior 
to  the  passing  of  51  Vict  c.  11,  s.  09,  the  rule 
of  English  law  relating  to  commission  to  trus- 
tees was  in  force,  and  no  such  commission 
could  be  allowed  unless  provided  by  the  trust. 
Judgment  appealed  from  (21  N.  S.  Rep.  184) 
reversed.     Power  v.  Meagher,  xvii.,  287. 

7.  Minority — Sale  of  minor's  stock  —  Com- 
mercial company  —  Snares  held  **  in  trust  " — 
Arts.  297,  298,^  299  C.  C.—Arts.  1351,  1853  O. 
P.  Q.  —  Purchaser  for  value  —  Notice  —  Ac- 
count.]— ^Where  a  father,  acting  generally  in 
the  interest  of  his  minor  child,  but  without 
having  been  appointed  tutor,  and  being  in- 
debted to  the  estate  of  his  deceased  wife,  of 
whom  the  minor  was  sole  heir,  subscribed  for 
shares  in  a  commercial  company  on  behalf  of 
the  minor  and  caused  the  shares  to  be  entered 
in  the  books  of  the  company  as  held  *'  in 
trust,"  this  created  a  valid  trust  in  favour  of 
the  minor  without  any  acceptance  by  or  on  be- 
half of  the  minor  being  necessary. —  Such 
shares  could  not  be  sold  or  disposed  of  without 
complying  with  the  requirements  of  arts.  297, 
298,  299  C.  C. ;  and  a  purchaser  of  the  shares 
having  full  knowledge  of  the  trust  upon  which 
the  shares  were  held,  although  paying  valuable 
consideration,  was  bound  to  account  to  the 
tutor  subsequently  appointed  for  the  value  of 
such  shares. — The  fact  of  the  shares  being  en- 
tered in  the  books  of  the  company  and  in  the 
transfer  as  held  **  in  trust "  was  sufficient  of 
itself  to  shew  that  the  title  of  the  seller  was 
not  absolute  and  to  put  the  purchaser  on  in- 
quiry as  to  the  right  to  sell  the  shares.  Sweeny 


V.  Bank  of  Montreal  (12  Can.  S.  C.  R.  661; 
12  App.  Cas.  617)  referred  to  and  followed. 
Judgment  appealed  from  (M.  L.  R.  5  Q.  B. 
273)  reversed.  Taschereau,  J.,  dissenting. 
Raphael  v.  McFarlane,  xviii.,  183. 

8.  Mortgagor  and  mortgagee — Mortgage  by 
trustee  —  Personal  liability  —  Right  of  mort- 
gagee to  enforce  equities  between  trustee  and 
cestui  que  trust.] — Where  lands  held  in  trust 
are  mortgaged  by  the  trustee,  the  mortgagee  is 
not  entitled  to  the  benefit  of  any  equities  and 
rights  arising  either  under  express  contract  or 
upon  equitable  principles,  entitling  the  trustee 
to  indemnity  from  his  cestui  que  trust.  Four- 
nier  and  Taschereau,  JJ.,  dissenting.  Wil- 
liams v.  Balfour,  xviii.,  472. 

9.  Testamentary  executor  —  Administration 
by  agent — Mandate — Fit  and  proper  person — 
Misappropriation  —  Negligence  —  Art.  1111 
C.  C]  —  A  testamentary  executrix  who  em- 
ploys an  agent  in  the  administration  of  her 
trust,  is  bound  to  supervise  his  management 
and  to  take  all  due  precautions  and  she 
cannot  escape  liability  for  the  misappropria- 
tion of  funds  by  such  agent,  although  be  was  a 
notary  public  of  previously  excellent  standing. 
Judgment  appealed  from  (M.  L.  R.  5  Q.  B. 
186)   affirmed.     Low  v.  Qemley,  xviii.,  (J85. 

10.  Partnership  —  Dissolution — New  part- 
nership by  continuing  partner — Assets  of  old 
firm — Liability  of  new  firm — Action — Trust — 
Novation,] — A  firm  consisting  of  ^ two  persons 
dissolved,  the  retiring  partner  receiving  a  num- 
ber of  promissory  notes  in  payment  of  his 
share  in  the  business,  which  notes  he  indorsed 
to  plaintiff  H.  The  continuing  partner  after- 
wards entered  into  a  partnership  with  O.,  de- 
fendant, and  transferred  to  the  new  firm  all 
the  assets  of  his  business,  his  liabilities,  in- 
cluding the  above  mentioned  notes^  being  as- 
sumed by  the  co-partnership  and  charge<l 
against  him.  The  new  firm  paid  two  of  the 
notes  and  interest  on  others,  and  made  a  pro- 
posal for  an  extension  of  time  to  pay  the 
whole  which  was  not  entertained.  Held,  re- 
versing the  decision  appealed  from  (17  Ont. 
App.  R.  456,  sub  nom.  Henderson  v.  KUley), 
Fournier,  J.,  dissenting,  that  the  agreement 
between  the  continuing  partner  and  defendant 
did  not  make  defendant  a  trustee  of  the 
former's  property  for  the  payment  of  his  lia- 
bilities, and  the  act  of  the  defendant  in  paying 
some  of  the  notes  did  not  amount  to  a  novation 
as  it  was  proved  that  plaintiff  had  obtained 
and  still  held  a  judgment  against  the  maker 
and  indorser  of  the  notes  in  an.  action  thereon 
and  there  was  no  consideration  for  such  nova- 
tion.    Osborne  v.  Henderson,  xviii.,  698, 

11.  Condition  precedent  —  Non-performance 
— Revocation  by  grantor  —  Re-conveyanoe.^ — 
By  deed  between  B.,  grantor,  of  the  first  part, 
certain  named  persons,  trustees,  of  the  second 
part,  and  P.,  grantee,  of  the  third  part,  B. 
conveyed  his  property  to  the  trnstees,  the 
trusts  declared  being  that  if  P.  porvlved  B.. 
and  performed  certain  conditions  intended  for 
tho  support  or  advantage  and  secority  of  B. 
wliich  by  the  deed  he  covenanted  to  perform, 
the  trustees  should  convey  the  property  to  P.. 
and  it  should  be  re-conveyed  to  B.  in  case  he 
survived.  No  trust  was  declared  in  the  event 
of  P.  surviving  and  failing  to  perform  the  con- 
ditions or  of  failure  in  the  lifetime  of  both 
parties.  In  an  action  by  B.  to  have  this  deed 
set  aside,  the  trial  judge  held  that  B.  when  be 
executed  it  was  ignorant  of  its  nature  and 
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eflfect  and  set  it  aside  on  that  ground.  The 
fall  court  dissented  from  this  finding  of  fact, 
and  varied  the  judgment  by  directing  that  the 
trustees  should  re-convey  the  property  to  B. 
on  the  ground  that  P.  had  failed  to  perform 
the  conditions  he  had  agreed  to  by  the  deed. 
Held,  affirming  the  Supreme  Court  (B.  C), 
that  the  conditions  to  be  performed  by  P.  were 
conditions  precedent  to  his  right  to  a  convey- 
ance of  the  property ;  that  by  failure  to  per- 
form them  the  trust  in  his  favour  lapsea,  and 
B.,  the  grantor,  being  the  only  person  to  be 
benefited  by  the  trust,  could  revoke  it  at  any 
time  and  demand  a  re-conveyance  of  the  pro- 
perty.   Foirier  v.  BruU,  xx.,  97. 

12.  Trusts — Will — Executors  and  trustees — 
Breach  of  trust — Fresumption —  Constructive 
notioe^Inquiry-'Liability  of  assignee.] — After 
all  the  debts  of  an  estate  are  paid,  and  after 
the  lapse  of  years  from  the  testator's  death, 
there  is  a  sufficient  presumption  that  one  of 
the  several  executors  and  trustees  dealing  with 
assets  is  so  dealing  qud  trustee  and  not  as  ex- 
ecutor, to  shift  the  burden  of  proof.  Ewart 
V.  Gordon  (13  Gr.  40)  discussed.— W.  and  C 
were  executors  and  trustees  of  an  estate,  under 
a  will.  W..  without  the  concurrence  of  C, 
lent  money  of  the  estate  on  mortgage,  and 
afterwards  assigned  the  mortgages  which  were 
executed  in  favour  of  himself,  described  as 
"  trustee  of  the  estate  and  effects  of  "  (the 
testator).  In  the  assignment  of  the  mort- 
gages he  was  described  in  the  same  way.  W. 
was  afterwards  removed  from  the  trusteeship 
and  an  action  was  brought  by  the  new  trustees 
against  the  assignees  of  the  mortgages  to  re- 
cover the  proceeds  of  the  same.  Held,  revers- 
ing the  judgment  of  the  Court  of  Appeal 
(19  Ont.  Ap;>.  R.  447),  that  in  taking  and 
assigning  said  mortgages  W.  acted  as  a 
trustee  and  not  as  an  executor;  that  he 
was  guilty  of  a  breach  of  trust  in  taking 
and  assigning  them  in  his  own  name ;  that  his 
being  described  on  the  face  of  the  instruments 
as  a  trustee  was  constructive  notice  to  the 
assignees  of  the  trusts,  which  put  them  on  in- 
quiry; and  that  the  assignees  were  not  re- 
lieved as  persons  rightfully  and  innocently 
dealing  with  trustees,  inasmuch  as  the  breach 
of  trust  consisted  in  the  dealing  with  the 
securities  themselves  and  not  in  the  use  made 
of  the  proceeds.  Gumming  v.  Landed  Banking 
and  Loan  Co.,  xxii.,  246. 

13.  Trustee  —  Administrator  of  estate — Re- 
Zeo^e  to,  by  next  of  kin — Rescission  of  release 
— Laches.] — ^The  appeal  was  from  a  decision 
of  the  Supreme  Court  of  Nova  Scotia,  revers- 
ing the  judgment  at  the  trial  for  the  defend- 
ants. E.  M.  died  in  1871.  and  his  brother  and 
partner,  H.  M.,  obtained  from  his  widow  and 
his  father,  as  next  of  kin,  a  release  of  their 
respective  interests  in  all  real  and  personal 
property  of  the  deceased.  In  getting  this  re- 
lease he  represented  that  the  estate  would  be 
sacrificed  if  ,sold  at  auction,  and  the  most 
could  be  made  of  it  by  letting  him  have  full 
control  of  the  property.  He  then  took  out 
letters  of  administration  to  E.  M.'s  estate,  but 
took  no  further  proceedings  in  the  Probate 
Court,  and  managed  the  property  as  his  own 
until  he  died  in  1888.  During  that  time  he 
wrote  several  letters  to  the  widow  of  E.  M., 
in  most  of  which  he  stated  that  he  was  dealing 
with  the  property  for  her  benefit,  and  would 
see  that  she  lost  nothing  by  giving  him  con- 
trol of  it.  After  his  death  the  widow  brought 
an  action  against  hiB  executors,  asking  for  an 
account  of  the  paj^nership  between  her  hus- 


band and  U.  M.,  and  of  his  dealings  with  the 
property  since  her  husband's  death  and  pay- 
ment of  her  share ;  she  also  asked  to  have  the 
release  set  aside.  The  defendants  relied  on 
the  release  as  valid,  and  also  pleaded  that 
plaintiff  by  delay  in  pressing  her  claims  was 
precluded  from  maintaining  her  action. — The 
Supreme  Court  of  Canada  held,  Gwynne,  J., 
dissenting,  that  the  release  should  be  set  aside ; 
that  it  was  given  in  ignorance  of  the  state  of 
the  partnership  business  and  E.  M.'s  affairs,, 
and  the  plaintiff  was  dominated  by  the 
stronger  will  of  H.  M. ;  that  the  latter  had 
divested  himself  of  his  legal  title  by  admitting 
in  his  letters  a  liability  to  the  plaintiff,  and 
must  be  treated  as  a  trustee ;  that  as  a  trustee 
lapse  of  time  would  not  bar  plaintiff  from  pro- 
ceeding against  him  for  breach  of  trust;  and 
that  the  delay  in  pressing  plaintiff's  claim  was 
due  to  H.  M.  himself,  who  postponed  from 
time  to  time  the  giving  of  a  statement  of  the 
business  when  demanded  by  the  plaintiff.  The 
appeal  was  dismissed  with  costs.  Mack  v. 
Mack,  xxiii..  146. 

14.  Executors  and  trustees  —  Accounts — 
Jurisdiction  of  Probate  Court — Res  judicata — 
Misconduct — Judicial  discretion — Misconduct 
— Threats  of  disclosures  —  Removal  of 
trustee.] — A  court  of  probate  has  no  jurisdic- 
tion over  accounts  of  trustees  under  a  will, 
and  the  passing  of  accounts  containing  items 
relating  to  the  duties  of  both  executors  and 
trustees  is  not,  so  far  as  the  latter  are  con- 
cerned, binding  on  an;r  other  court,  and  a 
court  of  equity,  in  a  suit  to  remove  the  execu- 
tors and  trustees,  may  investigate  such  ac- 
counts again  and  disallow  charges  of  the  trus- 
tees which  were  passed  by  the  Probate  Court — 
The  Supreme  Court  of  Canada,  on  appeal  from 
the  judgment  of  the  Supreme  Court  of  New 
Brunswick,  which  decided  that  the  said  charges 
were  properly  disallowed,  will  not  reconsider 
the  items  so  dealt  with,  two  courts  having  pre- 
viously exercised  a  judicial  discretion  as  to  tlie 
amounts  and  no  question  of  principle  being  in- 
volved.— A  letter  written  by  a  trustee  under  a 
will  to  the  cestui  que  trusts  threatening  in 
case  proceedings  are  taken  against  him  to 
make  disclosures  as  to  malpractices  by  the  tes- 
tator, which  might  result  in  heavy  penalties 
being  exacted  from  the  estate,  is  such  an  im- 
proper act  as  to  call  for  his  immediate  re- 
moval from  the  trusteeship.  Grant  v.  Mac- 
laren,  xxiii.,  310. 

15.  Trust  under  will — Infancy — Disclaimer 
— Possession  of  land — Statute  of  Limitations.) 
— A  son  of  the  testator  and  one  of  the  execu- 
tors and  trustees  named  in  the  will  was  a 
minor  when  his  father  died,  and  after  coming 
of  age  he  never  applied  for  probate,  though  he 
knew  of  the  will  and  did  not  disclaim.  With 
the  consent  of  the  acting  trustee  he  went  into 
possession  of  a  farm  belonging  to  the  estate 
and  remained  in  possession  over  twenty  years, 
and  until  the  period  of  distribution  under  the 
clause  above  set  out  arrived,  an<l  then  claimed 
to  have  a  title  under  the  Statute  of  Limita- 
tions. Held,  affirming  the  decision  of  the  CJourt 
of  Appeal  (18  Ont.  App.  R.  25.  sub  nom. 
Wright  v.  Bell),  that  as  he  held  under  an  ex- 
ipresfl  trust  by  the  terms  of  the  will  the  rights 
of  the  other  devisees  could  not  be  barred  by 
the  statute.     Houghton  v.  Bell,  xxiii.,  498. 

16.  Joint  stock  company  —  Shares  paid  for 
by  transfer  of  property — Adequacy  of  consid- 
eration —  Secret  profits  —  Fully  paid-up 
shares  —  Promoter  selling  property  to  com- 
pany —  Fiduciary  relation  —  Winding-up  — 
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Contributory.] — There  is  a  distinction  between 
a  trust  for  a  company  of  property  acquired  by 
promoters  and  afterwards  sold  to  the  company 
and  the  fiduciary  relationship  engendered  by 
the  promoters,  between  themselves  and  the 
•company,  which  exists  as  soon  as  the  latter  is 
formed. — A  promoter  who  purchases  property 
with  the  intention  of  selling  it  to  a  company 
to  be  formed  does  not  necessarily  hold  such 
property  in  trust  for  the  prospective  company, 
but  he  stands  in  a  fiduciary  relation  to  the 
latter  and  if  he  sells  to  them  must  not  violate 
•  any  of  the  duties  devolving  upon  him  in  re- 
spect to  such  relationship. — If  h«  sells,  for  m- 
stance,  through  the  medium  of  a  board  of  di- 
rectors who  are  not  independent  of  him  the 
contract  may  be  rescindeo,  provided  the  pro- 
perty remains  in  such  a  position  that  the  par- 
ties may  be  restored  to  their  origmal  status.— 
There  may  be  cases  in  which  the  property  it- 
self may  be  regarded  as  being  bound  by  a  trust 
either  ah  initio  or  in  consequence  of  ea  post 
facto  events ;  if  a  promoter  purchases  property 
for  the  company  from  a  vendor  who  is  to  be 
paid  by  the  company  when  formed,  and  by  a 
secret  arraneement  with  the  vendor  a  part  of 
the  price,  when  the  agreement  is  carried  out, 
<!ome8  into  the  hands  of  the  promoter,  that  is 
a  secret  profit  which  he  cannot  retain;  and  if 
Any  part  of  such  secret  profits  consists  of  paid- 
up  shares  of  the  company  issued  as  part  of 
the  purchase  price  of  the  property  such  shares 
may,  in  winding-up  proceedings,  be  treated,  if 
held  by  the  promoter,  as  unpaid  shares,  for 
which  the  promoter  may  be  made  a  contribu- 
tory. Judgment  appealed  from  (21  Ont.  App. 
K.  60)  affirmed.  In  re  Uess  Mfg,  Co.;  bd^ 
ifar  v.  Sloan,  xxiii.,  644. 

17.  Poicer  to  lorrow  money  —  Promissory 
note— Charge  on  estate  —  Exercise  of  power.] 
— The  defendant  was  trustee  of  the  estate  of 
one  Simonds,  and  the  action  was  brought  to 
recover  money  lent  to  a  former  trustee,  one 
Lee.  The  trust  deed  to  Lee  gave  him  power 
to  borrow  money  on  mortgage.  He  obtained 
52,000  from  the  plaintiflf,  which  he  represented 
was  for  the  use  of  the  estate,  giving  him  a 
promissory  note  signed  **  G.  H.  Lee.  trustee  of 
B.  I.  Simonds,'*  and  indorsed  by  G.  H.  Lee. 
The  Judge  in  Equity  gave  judgment  for  the 

glaintiflE.  holding  that  Lee  having  power  to 
orrow  on  mortgage,  was  acting  within  his 
powers  in  borrowing  from  plaintiff,  but  if  not 
lie  got  the  money  on  the  promise  that  he  would 
exercise  the  power.  The  Supreme  Court  of 
New  Brunswick  reversed  this  judgment,  hold- 
ing that  there  was  no  evidence  of  such  pro- 
mise, and  the  estate  never  having  had  the 
benefit  of  the  money  the  trustee  would  not 
have  been  entitled  to  indemnity,  and  the  plain- 
tiff's right  was  only  to  be  placed  in  the  same 
position  as  the  trustee.  On  further  appeal  the 
Supreme  Court  of  Canada,  after  hearing  coun- 
flel  for  appellant,  affirmed  the  judraient  of  the 
Supreme  Court  of  New  Brunswick,  and  dis- 
missed the  appeal  without  calling  upon  counsel 
on  the  other  side.  Connor  v.  Vroom,  xxiv., 
701. 

18.  Trustee  —  Account  of  trust  funds-- 
Ahandonment  of  cestui  que  trust— Emdence.] 
— The  holder  of  two  insurance  policies,  one 
in  the  Providence  Washington  Insurance 
Company,  and  the  other  in  the  Delaware 
Mutual  Insurance  Company,  on  which  ac- 
tions were  pending,  assigned  the  Mme  to  M. 
as  securitv  for  advances  and  authorized  him  to 
proceed  with  the  said  actions  and  collect  the 
moneys  paid  bv  the  insurance  companies  there- 
in.    By  a  subsequent  assignment  J.  became 


entitled  to  the  balance  of  said  insurance 
moneys  after  M/s  claim  was  paid.  The  ac- 
tions resulted  in  the  policy  of  the  Providence 
Washington  being  paid  in  full  to  the  solicitor 
of  M..,  and  for  a  defect  in  the  other  policy 
the  plaintiff  in  the  action  thereon  was  non- 
suited. In  1886  M.  wrote  to  J.  informing  him 
that  a  suit  in  equity  had  beeq  instituted 
against  the  Delaware  Mutual  Insurance  Com- 
pany, and  its  agent,  for  ref<H>mation  of  the 
policy  and  payment  of  the  sum  insured  and 
requesting  him  to  give  security  for  costs  in 
said  suit,  pursuant  to  a  judge's  order  there- 
for. J.  replied  that  as  he  had  not  been  con- 
sulted in  the  matter  and  considered  the  suc- 
cess of  the  suit  problematical  he  would  not 
give  security,  and  forbade  M.  employing  the 
trust  funds  in  its  prosecution.  M.  wrote  again 
saying,  **  As  I  understand  it.  as  far  as  you 
are  concerned  you  are  satisfied  to  abide  by  the 
judgment  in  the  suit  at  law,  and  decline  any 
responsibility  and  abandon  any  interest  in  the 
equity  proceedings,''  to  which  J.  made  no  re- 
ply. The  solicitor  of  M.  provided  the  security 
and  proceeded  with  the  suit,  which  was  even- 
tually compromised  by  the  company  paying 
somewhat  less  than  half  the  amount  of  the 
policy.  Before  the  above  letters  were  writ- 
ten «r.  had  brought  suit  against  M.  for  an  ac- 
count of  the  funds  received  under  the  assign- 
ment, and  in  1887,  more  than  a  year  after  they 
were  written,  a  decree  was  made  in  said  suit 
referring  it  to  a  referee  to  make  an  account 
of  trust  funds  received  by  M.,  or  which  might 
have  been  received  with  reasonable  diligence, 
and  of  all  claims  and  charges  thereon  prior 
to  the  assignment  to  J.,  and  the  acceptance 
thereof,  which  decree  was  affirmed  by  the  full 
court  and  by  the  Supreme  Court  of  Canada. 
On  the  taking  of  said  account  M.  contend  ad 
that  all  claim  on  the  Delaware  policy  had 
been  abandoned  by  the  above  correspondence, 
and  objected  to  any  evidence  relating  thereto. 
The  referee  took  the  evidence  and  charged  M. 
with  the  amount  received,  but  on  exceptions 
by  M.  to  his  report  the  same  was  disallowed. 
Held,  reversing  the  judgment  of  the  Supreme 
Court  of  New  Brunswick,  that  the  sum  paid 
by  the  Delaware  company  was  properly  al- 
lowed by  the  referee ;  that  the  alleged  abandon- 
ment took  place  before  the  making  of  the  de- 
cree which  it  would  have  affected  and  should 
have  been  so  urged ;  that  M.  not  having  taken 
steps  to  have  it  dealt  with  by  the  decree  could 
not  raise  it  on  the  taking  of  the  account ;  and 
that,  if  open  to  him,  the  abandonment  was  not 
established  as  the  proceeding  against  the 
Delaware  company  were  carried  on  after  it 
exactly  as  before,  and  the  money  paid  by  the 
company  must  be  held  to  have  been  received 
by  the  solicitor  as  solicitor  of  M.,  and  not  of 
the  original  holder.  Hetd,  further,  that  the 
referee,  in  charging  M.  with  interest  on  money 
received  from  the  date  of  receipt  of  each  sum 
to  a  fixed  date  before  the  suit  began,  and  al- 
lowing him  the  like  interest  on  each  disburse- 
ment from  date  of  payment  to  same  fixed  date, 
had  not  proceeded  upon  a  wrong  principle. 
Jones  V.  McKean,  xxvii.,  249. 

19.  Powers  of  liquidators  to  huu  or  stU 
property  of  whtch  they  are  odminxsiraiiH^ — 
Art,  lJfi84  C.  0.] — ^In  an  action  where  no  ppe- 
cial  demand  has  been  made  to  that  effect,  the 
court  cannot  declare  the  nullity  of  a  deed  of 
transfer  alleged  to  have  been  made  In  contra- 
vention of  the  provisions  of  art.  1484  of  the 
Civil  Code  of  Lower  Canada,  prohibiting  ad- 
ministrators and  trustees  from  purchasing  pro- 
perty in  their  charge  as  such.  Judgment  ap- 
pealed from  (Q.  R.  3  Q.  B.  344)  affirmed  on 
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this  question,  but  reversed  in  the  general  re- 
sult of  the  appeal.  Ouertin  v.  Sansterre, 
xxvii.,  522. 

See  Building  Society,  3. 

20.  Conveyance  of  land  in  the  name  of  third 
person  —  Debtor  and  creditor  —  Fraud — De- 
claration of  trust — Parties  in  pari  delicto,] — 
In  1875  G.  M.  entered  into  an  agreement  for 
the  purchase  of  a  parcel  of  land  in  Halifax 
and  entered  into  possession  and  commenced  to 
build  a  house  on  one  of  the  lots.  In  1877  he 
was  called  upon  to  carry  out  his  agreement, 
and  to  pay  the  purchase  money,  but  being  then 
financially  embarrassed,  he  could  not  make  the 
payment.  The  house  was  not  then  completed 
although  he  was  able  to  occupy  it.  He  ap- 
plied to  a  building  society  for  a  loan,  but,  as 
there  were  judgments  recorded  against  him, 
which  would  have  a  priority,  he  caused  the 
deed  for  the  land  to  be  executed  in  the  name 
of  W.  M.,  his  nephew,  and  then  procured  the 
loan  upon  it  as  security.  W.  M.  afterwards 
took  possession  of  the  property,  and  an  action 
was  Drought  against  him  oy  G.  M.  to  compel 
him  to  execute  a  conveyance,  and  for  an  ac- 
count of  rents  and  profits.  The  trial  judge 
held  that  the  deed  had  been  taken  in  the  name 
of  the  nephew  for  the  purpose  of  hindering, 
delaying  and  defrauding  creditors  and  refused 
the  relief  asked  for.  The  court  en  banc  re- 
versed this  judgment  and  ordered  W.  M.  to 
convey  the  property  to  G.  M.  Held,  affirming 
the  decision  of  the  Supreme  Court  of  Nova 
Scotia  (29  N.  S.  Rep.  231).  that  it  did  not 
appear  from  the  evidence  that  G.  M.,  in  hav- 
ing the  deed  made  in  the  name  of  his  nephew, 
had  the  intent  to  defraud  his  creditors,  who 
were  not  prejudiced,  and  had  not  complained: 
that  the  parties  were  not  in  pari  delicto,  and 
G.  M.  was  entitled  to  relief  as  the  more  ex- 
cusable of  the  two.  Mackenzie  v.  Mackenziey 
20th  February,  1897. 

21.  Trustee  —  Misappropriation  —  Surety 
—  Evidence  —  Knowledge  ou  cestui  que  trust 
— Estoppel — Parties.] — Funds  held  by  F.  as 
trustee  for  C.  were  misappropriated  by  being 
deposited  with  the  firm  of  F.  F.  &  Co.,  of 
which  F.  was  a  member,  and  after  being  so 
kept  on  deposit  for  a  period  of  upwards  of  six 
years,  were  lost  in  consequence  of  the  failure 
of  the  firm.  In  an  action  against  the  defend- 
ants, who  were  sureties  for  F.,  to  compel  them 
to  make  good  the  funds  so  misappropriated 
and  lost,  the  defence  relied  upon  the  knowl- 
edge of  the  misappropriation  on  the  part  of  C, 
which  knowledge  was  sought  to  be  shewn  by 
the  fact  that  payments  of  interest  were  made 
to  C,  from  time  to  time,  by  cheque  of  the  in- 
solvent firm. — The  Supreme  Court  of  Nova 
Scotia  en  banc  held,  that  the  manner  in  which 
these  payments  were  made  was  not  evidence 
of  knowledge  on  the  part  of  C,  that  she 
was  bound  to  communicate  to  the  sureties ; 
that  at  most  it  shewed  nothing  more  than  as- 
sent by  'C.  to  the  deposit  of  the  income  to 
which  she  was  entitled  with  the  firm  of  which 
her  trustee  was  a  member.  The  court  also 
held,  that  the  trial  judge  could  have  disposed 
of  the  contention  raised  on  behalf  of  the  de- 
fendants without  making  C.  a  party  to  the 
suit.  And  it  also  seemed  to  the  court,  that 
knowledge  on  the  part  of  C.  that  some  part  of 
the  trust  fund  had  been  placed  by  the  trustee 
temporarily  with  F.  F.  &  Co.,  awaiting  inr 
vestment  on  good  security,  would  not  be  held 
to  be  knowledge,  assent  or  acquiescence  by  C. 
in  the  misconduct  of  the  trustee  which  led  to 
the  loss  of  the  funds.  (30  N.  S.  Rep.  173, 
8.  c.  D. — 17 


sub  nom.  Eastern  Trust  Co.  v.  Forrest  et  al.) 
— On  appeal,  the  Supreme  Court  of  Canada 
affirmed  the  decision  of  the  Supreme  Court  of 
Nova  Scotia,  en  banc,  and  dismissed  the  ap- 
peal with  costs,  liayne  v.  Eastern  TrMts  Co,, 
xxviii.,  606. 

22.  Construction  of  statute— 20  d  21  Vict. 
c.  54,  «.  12  (Imp.) — Application — Criminal 
pi'osecution  —  Embezzlement  of  trust  funds- 
Suspension  of  civU  remedy — Stifling  prosecu- 
tion— Partnership.] — ^The  Imperial  Act,  20  & 
21  Vict.  c.  54,  8.  12.  provides  that  **  Nothing 
in  this  Act  contained,  nor  any  proceeding, 
conviction  or  judgment  to  be  had  or  taken 
thereon,  against  any  person  under  this  Act, 
shall  prevent,  lessen  or  impeach  any  remedy 
at  law  or  in  equity,  which  any  party  aggriev- 
ed by  any  offence  against  this  Act  might  have 
had  if  this  Act  had  not  been  passed.  .  . 
and  nothing  in  this  Act  contained  shall  affect 
or  prejudice  any  agreement  entered  into,  or 
security  given  by  any  trustee,  having  for  its 
object  the  restoration  or  re-payment  of  any 
trust  property  misappropriated." — Held,  af- 
firming the  judgment  of  the  Supreme  Court  of 
British  Columbia  (5  B.  C.  Rep.  571),  that  the 
class  of  trustees  referred  to  in  said  Act  were 
those  guilty  of  misappropriation  of  property 
held  upon  express  trusts. — Semble,  That  the 
section  only  covered  agreements  or  securities 
given  by  the  defaulting  trustee  himself. — 
Quaere,  Is  the  said  ImperiaJ  Act  in  force  in 
British  Columbia? — If  in  force  it  would  not 
apply  to  a  prosecution  for  an  offence  under 
R.  S.  C.  c.  264  (The  Larceny  Act),  s.  58.— 
An  action  was  brought  on  a  covenant  given 
for  the  purpose  of  stifling  a  prosecution  for  the 
embezzlement  of  partnership  property  under 
R.  S.  C.  c.  264,  s.  58,  which  was  not  re-en- 
acted by  the  Criminal  Code,  1802.  Held,  that 
the  alleged  criminal  act,  having  been  commit- 
ted before  the  Code  came  into  force,  was  not 
affected  by  its  provisions,  and  the  covenant 
was  illegal  at  common  law.  Further,  the  part, 
nership  property  not  having  been  held  on  an 
express  trust,  the  civil  remedy  was  not  pre- 
served by  the  Imperial  Act.  Major  v.  Mc- 
Craney,  xxix.,  182. 

23.  Insolvency  —  Purchase  by  inspector  — 
Mandate  —  Arts.  /W,  1706  C.  C.—Art.  7^8 
C.  P.  Q.] — An  inspector  of  an  insolvent  estate 
is  a  person  having  duties  of  a  fiduciary  nature 
to  perform  in  respect  thereto  and  he  cannot 
be  allowed  to  become  a  purchaser,  on  his  own 
account,  of  any  of  the  estate  of  the  insolvent. 
Davis  V.  Kerr  (17  Can.  S.  C.  R.  2H5)  fol- 
lowed.   Oastonguay  v.  Savoie,  xxix.,  613. 

24.  Trustees  —  Powers  —  Party  tcall  — 
Tenants  in  common.] — M.,  owner  of  two  ware- 
houses, Nos.  5  and  t  (the  dividing  wall  being 
neces.sary  for  the  support  of  both),  executed 
a  deed  with  power  of  sale  of  No.  5,  by  way 
of  marriage  settlement  on  his  daughter.  M. 
having  died,  his  executors  executed  a  deed  of 
confirmation  to  the  purchaser  of  No.  5  from 
the  trustees  of  the  marriage  settlement  by  a 
description  which,  it  was  claimed  by  the  pur- 
chaser, conveyed  ab.solutely  the  freehold  estate 
in  the  party  wall  and  the  land  covered  by  it. 
An  action  being  brought  by  the  executors  of 
M.  to  have  it  declared  that  the  wall  in  ques- 
tion was  a  party  wall ;  Held,  reversing  the 
judgment  of  the  Court  of  Appeal,  that  the  trus- 
tees of  the  will  and  marriage  settlement  were 
bound  by  the  trust  declared  in  the  instruments 
under  which  they  derived  their  powers,  and 
even  if  it  could  be  shewn  that  the  confirmation 
deed   had   the   effect   of  conveying   a  greater 
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quantity  of  land  than  the  deed  from  the  trus- 
tees of  the  marriage  settlement,  such  a  volun- 
tary conveyance  in  favour  of  one  beneficiary, 
which  would  operate  prejudicially  to  the  in- 
terests of  the  other  beneficiaries  would  be  a 
breach  of  trust  and  consequently  void.  Held^ 
that  upon  the  execution  of  the  deed  by  way 
of  marriage  settlement  of  No.  5,  the  wall  com- 
mon to  the  two  warehouses,  Kos.  5  and  7, 
became  a  party  wall  of  which  the  owners  of 
the  warehouses  were  tenants  in  common. 
Lcicis  V.  Allison,  xxz.,  173. 

25.  Building — Want  of  repair — Damages — 
Art,  1055  C.  C— Trustees— Personal  liability 
of  —  Executors  —  Arts,  921,  981  (a)  C,  C— 
Procedure.] — ^The  owner  of  property  abutting 
on  a  highway  is  under  a  positive  duty  to  keep 
it  from  being  a  cause  of  danger  to  the  public 
by  reason  of  any  defect,  either  in  structure, 
repair,  or  use,  and  management,  which  reason- 
able care  can  guard  agamst. — A.  T.  sued  J.  F. 
and  M.  W,  F.,  personally  as  well  as  in  their 
quality  of  testamentary  executors  and  trustees 
of  the  will  of  the  late  J.  F.,  claiming  $4,000 
damages  for  the  death  of  her  husband  who 
was  killed  by  a  window  falling  on  him  from 
the  third  story  of  a  building,  which  formed 
part  of  the  general  estate  of  the  late  J.  F., 
but  which  had  been  specifically  bequeathed  to 
one  G.  F.,  and  his  children,  for  whom  the 
said  J.  F.  and  M.  W.  F.  were  also  trustees. 
The  judgment  of  the  courts  below  held  the  ap- 
pellants liable  in  their  capacity  of  executors 
of  the  general  estate  and  trustees  under  the 
wills.  Held,  that  the  appellants  were  respon- 
sible for  the  damages  resulting  from  their 
negligence  in  not  keeping  the  building  in  re- 
pair as  well  personally  as  in  their  quality  of 
trustees  {d'hcritiers  fiduciaires)  for  the  bene- 
fit of  G.  F.'s  children,  but  were  not  liable  as 
executors  of  the  general  estate. — Where  par- 
ties are  before  the  court  qud  executors,  and 
the  same  parties  should  also  be  summoned 
quA  trustees,  an  amendment  to  that  effect  is 
sufficient,  and  a  new  writ  of  summons  is  not 
necessary.     Ferrier  v.  Tripannier,  xxiv.,  87. 

26.  Acceptor  of  draft  for  accommodation — 
Revendication  of  securities  pledged  as  col- 
lateral— Right  of  action. 

See  Principal  and  Agent,  19. 

27.  Reversion  of  lands  not  used  for  canal 
purposes — Purchase  by  fiduciary  agent  of  the 
Croton, 

See  KiDEAU  Canal  Lands,  1. 

28.  Clergy  reserves  —  Commutation  fund — 
Stipend — Vested  rights. 

See  Gleboy. 

29.  Powers  of  executors  —  Sale  of  land  — 
Excess  of  estimate — Specific  performance  — 
Breach  of  trust. 

See  Sale,  52. 

30.  Purchase  of  land  —  Joint  negotiations 
— Deed — Evidence  of  title — Resulting  trust. 

See  Title  to  Land,   117. 

31.  Construction  of  will — Absolute  devise— 
Repugnant  clause. 

Sec  Will,  11. 

32.  Ordnance  lands  —  Laying  out  and  ascer- 
taining— Reversion  of  lands  not  used  for  canal 
purposes — Conflict  with  public  use — Purchase 
by  fiduciary  agent — Estate  in  lands. 

See  Rideau  Canal  Lands,  2. 


33.  Assignment  for  benefit  of  creditors  — 
Unreasonable  conditions — Resulting  trusts  — 
Fraudulent  preferences. 

See  AssiONMENTs,  3. 

34.  Breach  —  Fraud  —  Forgery  —  Ratifi- 
cation. 

See  Bills  and  Notes.  19. 

35.  Investment  of  trust  funds — Condition 
piecedent — Recovery  of  funds — Limitation  of 
action. 

See  Sale,  107. 

30.  Substitution — Conversion  of  bank  stock 
— Redemption — Condiotio  indebiti. 
See  Repetition. 

37.  Sheriff's  sale  —  Purchase  by  eweoutor — 
Possession — Statute  of  Limitations — Evidence, 

See  Title  to  Land,  118. 

38.  Legacy  —  Residuary  devise  —  Claim  on 
assets — Charge  on  lands — Priority — Notice. 

See  Executors  and  Administbatobs,  4. 

39.  Security  for  advances — Hypothecation 
of  lands — Sale  of  securities — Rights  of  mort^ 
gagees — Banking. 

See  Pledge,  6. 

40.  Title  to  land — Sale  by  holders  of  equity 
— Party  entitled  to  price. 

See  Title  to  Land,  119. 

41.  Deed  absolute  in  form — Security  for 
loan — Undisclosed  trust — Conveyance  in  name 
of  third  party — Parol  testimony — Statute  of 
Frauds. 

See  Specifio  Pebfobmance,  2. 

42.  Substitution  —  Purchase  by  curator  — 
Mandatory — Negotiorum  gestor. 

See  Account,  4. 

43.  Transfer  of  stock — Shares  held  in  tmsi 
— Notice — Duty  as  to  inquiry. 

See  Pledge,  5. 

44.  Insolvents*  estate  —  Administration  by 
trustee — Security  for  advances — Hypothec— 
PrSte  nom — Accounts — Payments  out  of  estate 
— Interest. 

See  Banks  and  Banking.  17. 

45.  Ewecutors*  toUl — Carrying  on  <tdminie-' 
tration  —  Constructive  trust  —  Account  — 
Interest  —  Negligence — Contrainte. 

See  TuTOBSHiP.  2. 

46.  Assignment  of  mortgage — Collateral  se- 
curity— Neglect  by  assignee  in  collecting — 
Accounts. 

See  Mortgage,  1. 

47.  Presbyterian  Church  in  Canada  —  S8 
Vict.  c.  72  (Q.) — Recovery  of  property  held  in 
trust — Removal  of  trustee. 

See  Action,  119. 

48.  For  benefit  of  creditors  —  Power  of  at- 
torney to  assignor  —  Sale  of  goods  to  assignor 
— Authority  to  use  trustee's  name-^Evidenoe. 

See  Debtor  and  Cbeditob,  46. 

49.  Purchase  of  land  by  —  Mortgage  —  /n- 
demnity  to  vendor — Liabuity  of  purchaser. 

See  Mortgage.  61. 
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50.  Fraudulent  appropriation  hy  trustee  — 
Unlawful  receiving — Simultaneous  acts. 

See  GBIMII7AL  Law,  13. 

51.  Trust  imposed  on  Crown — RaUway  sub- 
sidy— Application — Discretion, 

See  Constitutional  Law.  55. 

52.  Trust  under  will — lAahility  for  negli^ 
gence — Care  of  estate  property. 

See  EXECUTOBS.  7. 

53.  Director  of  company — Sale  to — Fiduci- 
ary relationship — R.  8.  C,  c,  129,  «.  34. 

See  Winding-up  Act,  13. 

54.  Assignment  for  benefit  of  creditors  — 
Insoector  of  insolvent  estate  —  Guarantee  by 
creditor  and  inspector  on  sale  of  assets — Ac- 
count for  profit. 

See  INSOLTENCY,  48. 

55.  Trustees  and  executors — Legacy  in  trust 
— Discretion  of  trustee — Vagueness  or  uncer- 
tainty as  to  beneficiaries — Foor  relatives  — 
Public  Protestant  charities — Charitable  uses — 
Persona  designata. 

See  Will,  47. 

56.  Fraudulent  conversion  —  Debentures 
transferable  by  delivery  —  Estoppel — Implied 
notice — Past  due  bonds. 

See  Pledge,  7, 

57.  Mortgage  of  trust  estate — Equity  run^ 
ning  with  estate — Equitable  recourse  —  Con- 
struction of  deed  —  Description  of  lands  — 
Falsa  demonstratio  —  Water  lots  —  Accretion 
to  lands  —  After  acquired  title — Contribution 
to  redeem — Discharge  of  mortgage — Parol  evi- 
dence to  explain  deed — Estoppel  by  deed. 

See  Mortgage,  52. 

58.  Constitutional  law — Province  of  Can- 
ada— Treaties  with  Indians — Surrender  of  In- 
dian lands — Charge  upon  lands — B.  N.  A.  Act 
s.  109 — Annuity  to  Indians — Revenue  from 
lands — Increase  of  annuity. 

See  Constitutional  Law,  4. 

59.  Mortgage  on  foreign  lands — Action  to 
set  aside— Jurisdiction — Secret  trust — Lex  rei 
sitw. 

See  Lex  bei  sit^. 

60.  Principal  and  agent  —  Advances  to 
agents  to  buy  goods — Trust  goods  mixed  with 
those  of  agent — Replevin — Equitable  title. 

/5ee^  Pbincipal  and  Agent.  51. 

01.  Municipal  corporation  —  Railway  aid — 
Debentures  —  Sale  of  shares  at  discount  — 
Trustee  —  Debtor  and  creditor  —  Division  of 
county — Erection  of  new  municipalities  —  As- 
sensmcnt  —  Action  en  reddition  de  comptes — 
Arts.  78,  154,  939  Mun.  Code  Que.— 24  Vict, 
e.  30  {Que.)— 20  Vict.  c.  50  (9«e.) 

See  Municipal  Corporation.  62. 

62.  Trust  —  Lien  for  costs  —  Evidence  — 
Husband  and  wife. 

See  Contract,  162. 

63.  Conveyance  —  Duress  —  Undue  pres- 
sure— Creation  of  trust. 

See  Deed,  35. 


64.  Donatis  mortis  causa  —  Delivery  of  key 
to  third  person. 

See  Donation,  2. 

65.  Sale  of  trust  estate  —  Conveyance  in 
absolute  form  —  Mortgage  —  Resulting  trust 
— Notice — Estoppel. 

See  Title  to  Land,  7. 

66.  Vendor  and  purchaser  —  Principal  and 
agent — Sale  of  lands  —  Authority  to  agent — 
Price  of  sale — Resulting  trust — Conveyance  to 
agent. 

See  Title  to  Land.  142. 


TURNPIKE. 

See  Highway. 


TURNPIKE  TRUST. 

See  Quebec  Turnpike  Tbust. 


TUTORSHIP. 

1.  Substitution  —  Minors  —  Tutor  ad  hoc 
—  Intervention  —  Arts.  269,  945  C.  O.] — In 
an  action  to  account  and  for  removal  from 
trusteeship  instituted  by  the  party  who  had 
appointed  the  defendant  trustee  and  curator  to 
a  substitution  created  by  marriage  contract,  a 
tutor  ad  hoc  to  the  minor  children  and  appA^ 
to  the  substitution  has  not  sufficient  quality  to 
intervene  in  said  suit  to  represent  the  minors. 
Art.  269  0.  C.  provides  for  the  only  case 
where  a  tutor  ad  hoc  can  be  appointed  to 
minors.  Judgment  appealed  from  (12  Q.  L. 
R.  258)  reversed.  Strong,  J.  dissenting,  on  the 
^ound  that  an  appellate  court  ought  not  to 
interfere  as  a  point  of  procedure  merely  was 
involved.    Rattray  v.  Larue,  xv.,  102. 

2.  Appointment  of  tutor  bu  wUl  —  Direc- 
tions of  testator — Trust — Minor  discharging 
tutor — Res  judicata — Acquiescence — Executor 
— Pro-tutor — Action  for  account--Jurisdiction 
— Property  in  Quebec  and  Ontario — Negli- 
gence— Duty  to  administer  en  bon  pbre  de 
famUle^Interest—Art.  290  et  seq.  C.  C  — 
Contrainte.^ — C,  deceased  mother  of  the  ap- 
pellant, was  sole  executrix  of  the  will  of  her 
deceased  husband  whereby  appellant  and  a 
sister  (since  deceased)  were  constituted  sole 
rteiduary  legatees.  By  her  will,  made  at  her 
domicile  in  Montreal,  C.  bequeathed  all  her 
property  to  her  two  children,  and  appointed 
the  defendant  and  F.  M.  her  executors,  auth- 
orizing them  to  continue  the  execution  of  the 
will  of  her  late  husband,  which  had  been  made 
in  Ontario  where  part  of  the  lands  affected 
were  situate.  She  also  appointed  them  tutors 
to  her  children,  to  take  care  of  them  until 
their  marriage  or  their  age  of  majority.  Both 
acted  accordingly  together  till  F.  M.  left  the 
country  in  1856,  after  which  defendant  con- 
tinued to  do  so  alone.  On  coming  of  age  in 
1868.  the  plaintiff,  as  sole  surviving  legatee 
under  both  wills,  gave  the  defendant  a  full 
discharge  of  his  administration  although  he 
did  not  produce  vouchers  and  render  an  ac- 
count under  oath.  In  an  action  en  reddition 
de  compte  and  for  $41,278,  balance  due  on  the 
administration  (as  ordered  by  a  judgment  in 
a  preceding  action  to  set  aside  the  discharge 
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and  certain  sales,  &c.,  for  fraud),  it  was  held 
by  the  Court  of  Queen's  Bench  (2  Dor.  Q. 
B.  33 ;  25  L.  C.  Jur.  196)  reversing  the  judg 
ment  of  the  Superior  Court,  District  of  Mon- 
trealj  that  C.  had  no  power  by  her  will  to 
appoint  administrators  to  continue  the  admin- 
istration of  her  deceased  husband's  estate ;  that 
though  defendant  had  not  been  duly  appointed 
tutor  he  had  acted  as  such  and  could  be  held 
to  account;  that  the  discharge  was  null  and 
void  as  it  had  been  given  without  a  regular 
account;  that  defendant  could  not  charge  in- 
terest on  sums  advanced  by  him  for  education 
and  maintenance  of  the  minors,  but  only  upon 
interest  bearing  debts  paid  by  him  In  excess  of 
his  receipts,  and  finally  adjusted  the  balance 
due  by  defendant  on  the  dibats  de  compte  at 
$590.07.— The  Supreme  Court  held,  that  the 
quality  of  defendant  was  not  only  res  judicata 
by  the  judgment  condemning  the  defendant  to 
render  an  account,  but  it  had  not  been  ap- 
pealed from  and  had  been  acquiesced  in  by  de- 
fendant ;  that  the  courts  below  were  correct  in 
holding  that  the  action  had  properly  been 
brought  in  Quebec;  that,  while  agreeing  with 
the  Court  of  Queen's  Bench  as  to  the  law  re- 
specting the  liability  of  executors,  the  court 
was  of  opinion  that  there  was  not  sufficient 
evidence  that  F.  M.  had  acted  otherwise 
than  as  agent  of  defendant,  who  was 
therefore  properly  liable  for  all  the  rents  of 
the  Belleville  property  after  the  death  of  C. ; 
that  the  administration  of  defendant,  although 
begun  before  the  promulgation  of  the  Civil 
Code,  should  have  been  regulated  by  the  prin- 
ciples contained  in  the  Code  (art.  290  et  aeq.) 
which,  with  a  few  exceptions  introducing  new 
law,  are  only  a  resum^  of  the  old  law  on  the 
obligations  of  a  tutor.  He  should  therefore 
have  administered  en  hon  p^re  de  famUle, 
whereas  his  own  evidence  was  sufficient  to 
prove  negligence  on  his  part.  He  had  al- 
lowed the  tenants  of  the  Belleville  property  to 
make  only  such  repairs  as  they  thought  right, 
and  moreover  to  deduct  the  cost  from  the  rents, 
although  the  leases  bound  them  to  keep  the 
property  in  repair.  That  the  defendant  should 
be  charged  interest  on  the  price  of  the  Belle- 
ville property  ($6,250),  and  also  on  that  part 
of  the  price  of  the  sale  of  the  half  of  the 
T)ruminond  street  property  unaccounted  for 
($4,640),  from  the  time  of  sale  (art.  1.534,  C. 
C.),  not  being  entitled  to  the  six  months  al- 
lowed by  the  Code  for  investing  the  moneys 
of  a  minor,  because  he  had  claimed  to  ap- 
propriate and  had  used  the  money  as  his  own ; 
that  the  charge  made  for  board  of  C.  and 
**  Louisa,"  allowed  by  the  Queen's  Bench, 
should  be  deducted,  as  C.  and  her  daughters 
were  living  with  the  defendant  as  his  relatives, 
and  there  was  no  evidence  that  defendant  had 
at  that  time  any  intention  of  making  them  pay 
board ;  that  the  amount  of  the  judgment  ob- 
tained against  C.  should  be  disallowed,  together 
with  the  interest  thereon ;  and  that  certain 
other  items  (particularly  specified)  should  be 
disallowed. — The  result  was  that  the  judgment 
of  the  Queen's  Bench  was  varied  by  condemn- 
ing defendant  to  pay  to  plaintiffs  $12,121.49, 
but  the  court  did  not  order  a  contrainte  par 
corps,  because  it  had  been  admitted  that  suf- 
ficient property  belonging  to  defendant  to  se- 
cure plaintiff  had  been  seized,  and  because 
the  court  not  being  obliged  to  pronounce  *'  la 
contrainte  par  corps  "  against  tutors  in  every 
case,  did  not  think  it  necessary  to  do  so  in  the 
present  one. — Per  Strong.  J.  The  Belleville 
property  having  been  devised  by  the  plaintiff's 
father  to  her  mother  for  life,  with  remainder  to 
the  plaintiff  and  her  sister  in  fee,  a  trust  was 
created,  and  upon  the  death  of  C.  there  was 


no  trustee  to  execute  this  trust,  and  defendani., 
and  F.  M.,  having  entered  into  the  estate  of 
the  minors  and  taken  the  profits  were  account- 
able in  equity  as  constructive  trustees,  and 
their  liability  in  this  respect  being  entirely  a 
personal  one  might  be  enforced  in  a  jurisdic- 
tion other  than  that  in  which  the  lands  were 
situated,  and  the  mere  pending  of  a  suit  in 
the  Ontario  Court  of  Chancery,  in  which  no 
decree  had  been  made,  did  not  constitute  any 
ground  of  defence.  The  defendant  ought  not 
to  be  allowed  to  claim  the  amount  of  the  judg- 
ment against  C.  because  it  was  a  failure  of 
duty  on  his  part  not  to  see  she  was  protected 
by  accepting  her  mother's  succession  under 
benefit  of  inventory,  and  he  cannot  be  allowed 
to  take  advantage  of  his  own  default  by  mak- 
ing the  plaintiff  responsible  for  her  mother's 
debt  to  an  amount  far  beyond  the  value  of 
the  succession.  Besides,  the  evidence  of  a  debt 
was  very  unsatisfactory,  and  it  was  the  com- 
mon practice  (so  much  so  that  this  coart 
might  take  judicial  notice  of  it)  to  take  judg- 
ments in  this  form  in  Ontario  for  the  sole 
purpose  of  enabling  the  lands  to  be  sold  un- 
der execution  against  the  executor  or  admin- 
istrator (Oardiner  v.  Gardiner,  2  U.  C.  O-  S. 
520),  and  not  with  any  view  of  binding  the 
executor  to  an  admission  of  i>ersonal  assets, 
and  such  a  judgment  was  no  evidence  as  re- 
garded the  real  representatives  of  the  heir  or 
devisee,  but  as  to  them  was  res  inter  alios,  and 
before  lands  could  be  made  liable  to  the  sat- 
isfaction of  the  judgment  creditor  he  was 
bound  to  prove  his  original  debt  as  strictly  as 
if  no  judgment  against  the  executor  had  ever 
been  obtained,  and  this  the  defendant  had  en- 
tirely failed  to  do.  Coleman  v.  Miller,  Cass. 
Dig.  (2  ed.)  301. 

3.  Appeal  —  Jurisdiction  —  Matter  in  con- 
troversy^R,  S.  C.  c.  1S5,  s.  29J> — Tutorship — 
Petition  for  cancellation  of  appointment — 
Arts.  2j9  et  seq.  C.  C. — Tutelle  proceedingft.} 
— The  Supreme  Court  of  Canada  has  no  juris- 
diction to  entertain  an  appeal  from  a  judgment 
pronounced  in  a  controversy  in  respect  of  the 
cancellation  of  the  appointment  of  a  tutrix  to 
minor  children.     Xo^l  v.  Chcrerfils,  xxx..  327. 

4.  Account  of  administration  —  Deed  by 
minor  to  tutor — Action  to  annul — Prescrip- 
tion—Arts. 22J,S,  2253  C.  C.]— The  right  of 
action  to  annul  a  sale  made  in  1855  by  an 
emancipated  minor  and  her  husband  to  her 
father  and  ex-tutor  (without  any  account  be- 
ing rendered,  but  after  the  making  of  an  in- 
ventory of  the  community  existing  between 
her  father  and  deceased  mother)  of  her  share 
in  her  mother's  succession,  is  prescribed  by 
ten  years  from  the  date  when  the  minor  be- 
came of  age.  Morcau  v.  Motz  (7  Li.  C.  R. 
147)  followed. — Judgment  appealed  from  (M. 
L.  R.  2  Q.  B.  228)  affirmed,  Fournier  and 
Henry,  JJ.,  dissenting.  Gregoire  v.  Grcgoin., 
xiii..  319. 

5.  Misconduct  of  tutor  —  Loan  to  minor — 
Ratification  —  Account  —  Remedy — Hypothe- 
cary action.] — Where  a  loan  of  money  is  im- 
properly obtained  by  a  tutor  for  his  own  pur- 
poses and  the  lender,  through  his  agent  who 
was  also  the  subrogate  tutor,  has  acknow- 
ledged that  the  judicial  authorization  to  bor- 
row has  been  obtained  without  the  tutor  hav- 
inj^  first  submitted  a  summary  account  as  re- 
quired by  art.  298  C.  C.  and  that  such  au- 
thorization is  otherwise  irregular  on  its  face, 
the  obligation  given  by  the  tutor  is  null  and 
void. — The  ratification  by  the  minor  after  be- 
coming of  age  of  such  obligation  is  not  bind- 
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ing  if  made  without  knowledge  of  the  causes 
of  nullity  op  illegality  of  the  obligation  given 
by  the  tutor. — If  a  mortgage,  granted  by  a 
tutor  and  subsequently  ratified  by  a  minor 
when  of  age,  is  declared  null  and  void,  an  hy- 
pothecary action  by  the  lender  against  a  sub- 
sequent purchaser  of  the  property  mortgaged 
will  not  lie. — ^A  person  lending  money  to  a 
tutor,  which  he  proves  to  have  been  used  to 
the  advantage  and  benefit  of  the  minor,  has  a 
personal  remedy  against  the  minor  when  of 
age  for  the  amount  so  loaned  and  used.  Davis 
v.  Kerr,  xvii.,  235. 

tice  Mortgage,  11,  note. 

6.  Testamentary  succession  —  Ewecutors — 
Balance  due  by  tutor — Action  for  account — 
Provisional  possession  —  Parties  to  action  — 
Envoic  en  possession.] — The  appeal  was  from 
the  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (Q.  R.  6  Q.  B.  34).  which 
reversed  the  decision  of  the  Superior  Court, 
District  of  Quebec,  and  dismissed  the  plain- 
tiff's action  and  incidental  demand,  and  held, 
that  on  failure  of  testamentary  executors  to 
render  an  account,  the  heirs  of  the  testator 
have  no  direct  action  against  them  for  alleged 
balances  in  their  hands ;  that  their  proper  re- 
course would  be  by  an  action  for  account, 
which  should  embrace  the  whole  of  the  admin- 
intration  of  the  succession  of  the  executors, 
and  could  not  be  restricted  to  particular  or 
isolated  matters;  that  a  demand  for  provi- 
sional possession  (envoie  en  possession) ^  of  a 
testamentary  succession  against  an  executor 
who  has  bad  the  administration  thereof  should 
implead  all  the  heirs  as  plaintiffs,  and  that 
failure  in  the  joinder  of  any  one  of  them 
would  be  fatal,  and  the  defendant  could  not 
be  compelled  to  call  them  in  as  parties  to  the 
action,  and  further,  that,  in  a  case  where 
there  were  several  executors,  such  actions 
must  be  brought  against  them  jointly,  and 
could  not  be  validly  instituted  against  one  of 
them  even  with  the  extra-judicial  consent  of 
the  others. — ^The  Supreme  Court  of  Canada 
affirmed  the  decision  of  the  Court  of  Queen's 
Bench,  and  dismissed  the  appeal  with  costs. 
Cream  et  al.  v.  Davidson,  1st  May,  1897, 
xxvii.,  362. 

7.  Testamentary  appointment  —  Removal — 
Irregularities  in  administration  —  Arts.  282, 
285,  917  C.  C. 

See  Executors  and  Administrators.  3. 

8.  yullified  instruments  —  Evidence  —  Ad- 
missions  —  Compromise  —  "  Transaction  "  — 
Estoppel  —  C.  C.  arts,  Sll  and  1243-1245, 

See  Deed,  46. 


UliTRA  PETITA. 

1.  New  matter  set  up  in  reply — Failure  to 
demur  or  object  to  proof — Issues  joined — Es- 
toppel.]— Where  the  plaintiff  has  supplemen- 
ted his  claim  by  setting  up  new  matter  in 
reply,  and  the  defendant  has  failed  to  demur 
to  the  reply  or  object  to  evidence  being  ad- 
duced upon  the  issues  generally,  it  is  too  late 
afterwards  to  take  objection  on  the  ground 
that,  if  the  plaintiff  had  any  other  claim 
than  the  one  sued  for,  it  should  have  been 
set  forth  in  the  declaration.  Gilbert  v. 
Lionais  (7  R.  L.  339)  referred  to.  Judgment 
appealed  from  affirmed.  Kingston  Forward'^ 
ing  Co.  v.  Union  Bank  of  Canada,  9th  De- 
cember,  1895. 


ULTRA  VIBES. 

1-  Joint  stock  company  —  Ultra  vires  con- 
tract — Consent  judgment  on  —  Action  to  set 
aside. 

See  Company  Law,  3. 

2.  Plea  to  statute  —  Action  for  penalties — 
Judgment  upon  other  grounds — Appeal  to  Su- 
preme  Court  of  Canada. 

See  Pleading,  41. 

And  see  Constitutional  Law. 


UPPER  CANADA  IMPROVElffENT 
FUND. 

See  Constitutional  Law.  7. 


USAGE. 

1.  Construction  of  policy  —  Loading  port — 
Deviation — Ouano  Islands. 

See  Insurance.   Mabins,   19. 

2.  Sale  of  goods  by  sample — Delivery — Evi- 
dence of  trade  custom. 

See  Contbact,  211. 

3.  Custom  of  port — Construction  of  policy — 
Insurance  **  at  and  from  **  port. 

See  Insurance,  Marine,  24. 

And  see  Custom  of  Trade — Trade  Custom. 


USE  AND  OCCUPATION. 

See  Damages — Landlord  and  Tenant. 


USER. 


1.  Title  to  land — Trespass — Right  of  way — 
Easement — Prescription.]  —  E.  and  B.  owned 
adjoining  lots,  each  deriving  his  title  from  S. 
Action  of  trespass  by  E.  against  B.  for  dis- 
turbing enjoyment  of  right  of  way  between 
said  lots  and  for  damages.  The  fee  in  this 
right  of  way  was  in  S.,  but  E.  founded  his 
claim  to  user  by  himself  and  his  predecessors 
in  title  for  upwards  of  forty  years.  The  evi- 
dence shewed  it  had  been  used  in  common  by 
the  successive  owners  of  the  two  lots.  Held, 
affirming  the  judgment  appealed  from  (19  N. 
S.  Kep.  222),  Ritchie,  C.J..  and  Gwynne.  J., 
dissenting,  that  as  E.  had  no  grant  or  convey- 
ance of  the  right  of  way,  and  had  not  proved 
an  exclusive  user,  he  could  not  maintain  his 
action.     EUs  v.  Black,  xiv.,  740. 

2.  Trespass — Title  to  land  —  Boundaries — 
Easement  —  Agreement  at  trial — Estoppel — 
Possession.]  —  In  an  action  for  damages  by 
trespass  by  McI.  on  M.*s  land,  and  by  closing 
ancient  lights,  defendant  claimed  title  in  him- 
self and  pleaded  that  a  conventional  line  be- 
tween his  lot  and  the  plaintiff's  had  been 
agreed  to  by  a  predecessor  in  title  of  the  plain- 
tiff. On  the  trial  the  parties  agreed  to  strike 
out  the  pleadings  in  reference  to  lights  and 
drains  and  to  try  the  question  of  boundary 
only.  Held,  affirming  the  judgment  appealed 
from  (19  N.  S.  Rep.  419).  Ritchie.  C.J.,  and 
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and  certain  sales,  &c.,  for  fraud),  it  was  held 
by  the  Court  of  Queen's  Bench  (2  Dor.  Q. 
B.  33 ;  25  L.  C.  Jur.  196)  reversing  the  judg 
ment  of  the  Superior  Court,  District  of  Mon- 
treal, that  C.  had  no  power  by  her  will  to 
appoint  administrators  to  continue  the  admin- 
istration of  her  deceased  husband's  estate ;  that 
though  defendant  had  not  been  duly  appointed 
tutor  he  had  acted  as  such  and  could  be  held 
to  account;  that  the  discharge  was  null  and 
void  as  it  had  been  given  without  a  regular 
account;  that  defendant  could  not  charge  in- 
terest on  sums  advanced  by  him  for  education 
and  maintenance  of  the  minors,  but  only  upon 
interest  bearing  debts  paid  by  him  in  excess  of 
his  receipts,  and  finally  adjusted  the  balance 
due  by  defendant  on  the  dibats  de  compte  at 
$590.07.— The  Supreme  Court  held,  that  the 
quality  of  defendant  was  not  only  res  judicata 
by  the  judgment  condemning  the  defendant  to 
render  an  account,  but  it  had  not  been  ap- 
pealed from  and  had  been  acquiesced  in  by  de- 
fendant ;  that  the  courts  below  were  correct  in 
holding  that  the  action  had  properly  been 
brought  in  Quebec;  that,  while  agreeing  with 
the  Court  of  Queen's  Bench  as  to  the  law  re- 
specting the  liability  of  executors,  the  court 
was  of  opinion  that  there  was  not  sufficient 
evidence  that  F.  M.  had  acted  otherwise 
than  as  agent  of  defendant,  who  was 
therefore  properly  liable  for  all  the  rents  of 
the  Belleville  property  after  the  death  of  C. ; 
that  the  administration  of  defendant,  although 
begun  before  the  promulgation  of  the  Civil 
Code,  should  have  been  regulated  by  the  prin- 
ciples contained  in  the  Code  (art.  290  et  seq.) 
which,  with  a  few  exceptions  introducing  new 
law.  are  only  a  resunU  of  the  old  law  on  the 
obligations  of  a  tutor.  He  should  therefore 
have  administered  en  hon  p^re  de  famille^ 
whereas  his  own  evidence  was  sufficient  to 
prove  negligence  on  his  part.  He  had  al- 
lowed the  tenants  of  the  Belleville  property  to 
make  only  such  repairs  as  they  thought  right, 
and  moreover  to  deduct  the  cost  from  the  rents, 
although  the  leases  bound  them  to  keep  the 
property  in  repair.  That  the  defendant  should 
be  charged  interest  on  the  price  of  the  Belle 
ville  property  ($0,250).  and  also  on  that  part 
of  the  price  of  the  sale  of  the  half  of  the 
Druirimond  street  property  unaccounted  for 
($4,640),  from  the  time  of  sale  (art.  1,534.  C. 
C.),  not  being  entitled  to  the  six  months  al- 
lowed by  the  Code  for  investing  the  moneys 
of  a  minor,  because  he  had  claimed  to  ap- 
propriate and  had  used  the  money  as  his  own ; 
that  the  charge  made  for  board  of  C.  and 
**  Louisa,"  allowed  by  the  Queen's  Bench, 
should  be  de<lucted,  as  C.  and  her  daughters 
were  living  with  the  defendant  as  his  relatives, 
and  there  was  no  evidence  that  defendant  had 
at  that  time  any  intention  of  making  them  pay 
board ;  that  the  amount  of  the  judgment  ob- 
tained against  C.  should  be  disallowed,  together 
with  the  interest  thereon ;  and  that  certain 
other  items  (particularly  specified)  should  be 
disallowed. — The  result  was  that  the  judgment 
of  the  Queen's  Bench  was  varied  by  condemn- 
ing defendant  to  pay  to  plaintiffs  $12,121.49, 
but  the  court  did  not  order  a  contrainte  par 
corps,  because  it  had  been  admitted  that  suf- 
ficient property  belonging  to  defendant  to  se- 
cure plaintiff  had  been  seized,  and  because 
the  court  not  being  obliged  to  pronounce  **  la 
contrainte  par  corps  "  against  tutors  in  every 
case,  did  not  think  it  necessary  to  do  so  in  the 
present  one. — Per  Strong,  J.  The  Belleville 
property  having  been  devised  by  the  plaintiff's 
father  to  her  mother  for  life,  with  remainder  to 
the  plaintiff  and  her  sister  in  fee,  a  trust  was 
created,  and  upon  the  death  of  C.  there  was 


no  trustee  to  execute  this  trust,  and  defendant, 
and  F.  M.,  having  entered  into  the  estate  of 
the  minors  and  taken  the  profits  were  account- 
able in  equity  as  constructive  trustees,  and 
their  liability  in  this  respect  being  entirely  a 
personal  one  might  be  enforced  in  a  jurisdic- 
tion other  than  that  in  which  the  lands  were 
situated,  and  the  mere  pending  of  a  suit  in 
the  Ontario  Court  of  Chancery,  in  which  no 
decree  had  been  made,  did  not  constitute  any 
ground  of  defence.  The  defendant  ought  not 
to  be  allowed  to  claim  the  amount  of  the  judg- 
ment against  C..  because  it  was  a  failure  of 
duty  on  his  part  not  to  see  she  was  protected 
bjr  accepting  her  mother's  succession  under 
benefit  of  inventory,  and  he  cannot  be  allowed 
to  take  advantage  of  his  own  default  by  mak- 
ing the  plaintiff  responsible  for  her  mother's 
debt  to  an  amount  far  beyond  the  value  of 
the  succession.  Besides,  the  evidence  of  a  debt 
was  very  unsatisfactory,  and  it  was  the  com- 
mon practice  (so  much  so  that  this  court 
might  take  judicial  notice  of  it)  to  take  judg- 
ments in  this  form  in  Ontario  for  the  sole 
purpose  of  enabling  the  lands  to  be  sold  un- 
der execution  against  the  executor  or  admin- 
istrator {Gardiner  v.  Gardiner,  2  U.  C.  O.  S. 
520),  and  not  with  any  view  of  binding  the 
executor  to  an  admission  of  personal  assets, 
and  such  a  judgment  was  no  evidence  as  re- 
garded the  real  representatives  of  the  heir  or 
devisee,  but  as  to  them  was  res  inter  alios,  and 
before  lands  could  be  made  liable  to  the  sat- 
isfaction of  the  judgment  creditor  he  was 
bound  to  prove  his  original  debt  as  strictly  as 
if  no  judgment  against  the  executor  had  ever 
been  obtained,  and  this  the  defendant  had  en- 
tirely failed  to  do.  Coleman  v.  Miller,  Cass. 
Dig.  (2  ed.)  301. 

3.  Appeal  —  Jurisdiction  —  Matter  in  con- 
troversy—R.  S.  C.  c.  135,  s.  29h — Tutorship — 
Petition  for  cancellation  of  appointment — 
Arts.  2M9  et  seq.  C.  C, — Tutelle  proceedings.] 
— The  Supreme  Court  of  Canada  has  no  juris- 

I  diction  to  entertain  an  appeal  from  a  judgment 
pronounced  in  a  controversy  in  respect  of  the 
cancellation  of  the  appointment  of  a  tutrix  to 
minor  children.     XoH  v.  Cheverfils,  xxx.,  327. 

4.  Account  of  administration  —  Deed  by 
minor  to  tutor — Action  to  annul — Prescrip- 
tion—Arts. 2243,  2258  C.  T.]— The  right  of 
action  to  annul  a  sale  made  in  1855  by  an 
emancipated  minor  and  her  husband  to  her 
father  and  ex-tutor  (without  any  account  be- 
ing rendered,  but  after  the  making  of  an  in- 
ventory of  the  community  existing  between 
her  father  and  deceased  mother)  of  her  share 
in  her  mother's  succession,  is  prescribed  by 
ten  years  from  the  date  when  the  minor  be- 
came of  age.  Moreau  v.  Mots  (7  L*.  C.  R. 
147)  followed.— Judgment  appealed  from  (M. 
L.  R.  2  Q.  B.  228)  affirmed,  Fournier  and 
Henry.  JJ.,  dissenting.  Gregoire  v.  Gregoire, 
xiii..  319. 

5.  Misconduct  of  tutor  —  Loan  to  minor — 
Ratification  —  Account  —  Remedy — Hypothe- 
cary action.'] — Where  a  loan  of  money  is  im- 
properly obtained  by  a  tutor  for  his  own  pur- 
poses and  the  lender,  through  his  agent  who 
was  also  the  subrogate  tutor,  has  acknow- 
ledged that  the  judicial  authorization  to  bor- 
row has  been  obtained  without  the  tutor  bav- 
in}^ first  submitted  a  summary  account  as  re- 
quired by  art.  208  C.  C.  and  that  such  au- 
thorization is  otherwise  irregular  on  its  face, 
the  obligation  given  by  the  tutor  is  null  and 
void. — ^The  ratification  by  the  minor  after  be- 
coming of  age  of  such  obligation  is  not  bind- 
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ing  if  made  without  knowledge  of  the  causes 
of  nullity  or  illegality  of  the  obligation  given 
by  the  tutor. — If  a  mortgage,  granted  by  a 
tutor  and  subsequently  ratified  by  a  minor 
when  of  age,  is  declared  null  and  void,  an  hy- 
pothecary action  by  the  lender  against  a  sub- 
sequent purchaser  of  the  property  mortgaged 
will  not  lie. — ^A  person  lending  money  to  a 
tutor,  which  he  proves  to  have  been  used  to 
the  advantage  and  benefit  of  the  minor,  has  a 
personal  remedy  against  the  minor  when  of 
age  for  the  amount  so  loaned  and  used.  Davis 
V.  Kerr,  xvii.,  235. 

See  Mortgage,  11,  note. 

6.  Testamentary  succession  —  Executors — 
Balance  due  by  tutor — Action  for  account — 
Provisional  possession  —  Parties  to  action  — 
En  vote  en  possession.] — ^The  appeal  was  from 
the  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (Q.  R.  6  Q.  B.  34),  which 
reversed  the  decision  of  the  Superior  Court, 
District  of  Quebec,  and  dismissed  the  plain- 
tifiTs  action  and  incidental  demand,  and  held, 
that  on  failure  of  testamentary  executors  to 
render  an  account,  the  heirs  of  the  testator 
have  no  direct  action  against  them  for  alleged 
balances  in  their  hands ;  that  their  proper  re- 
course would  be  by  an  action  for  account, 
which  should  embrace  the  whole  of  the  admin- 
istration of  the  succession  of  the  executors, 
and  could  not  be  restricted  to  particular  or 
isolated  matters;  that  a  demand  for  provi- 
sional possession  (envoie  en  possession),  of  a 
testamentary  succession  against  an  executor 
who  has  had  the  administration  thereof  should 
implead  all  the  heirs  as  plaintiffs,  and  that 
failure  in  the  joinder  of  any  one  of  them 
would  be  fatal,  and  the  defendant  could  not 
be  compelled  to  call  them  in  as  parties  to  the 
action,  and  further,  that,  in  a  case  where 
there  were  several  executors,  such  actions 
must  be  brought  against  them  jointly,  and 
could  not  be  validly  instituted  against  one  of 
them  even  with  the  extra-judicial  consent  of 
the  others. — The  Supreme  Court  of  Canada 
affirmed  the  decision  of  the  Court  of  Queen's 
Bench,  and  dismissed  the  appeal  with  costs. 
Cream  et  al.  v.  Davidson,  1st  May,  1897, 
xxvii.,  362. 

7.  Testamentary  appointment  —  Removal — 
Irregularities  in  administration  —  Arts.  282, 
285,  917  0.  C. 

See  Executors  and  Administrators,  3. 

8.  yullified  instruments  —  Evidence  —  Ad- 
missions —  Compromise  —  "  Transaction  "  — 
Estoppel  —  C.  C.  arts.  Sll  and  1243-1245. 

See  Deed.  46. 


UI<TRA  PETITA. 

1.  A'ew?  matter  set  up  in  reply — Failure  to 
demur  or  object  to  proof — Issues  joined — Es- 
toppel.']— Where  the  plaintiff  has  supplemen- 
ted his  claim  by  setting  up  new  matter  in 
reply,  and  the  defendant  has  failed  to  demur 
to  the  reply  or  object  to  evidence  being  ad- 
duced upon  the  issues  generally,  it  is  too  late 
afterwards  to  take  objection  on  the  ground 
that,  if  the  plaintiff  had  any  other  claim 
than  the  one  sued  for,  it  should  have  been 
set  forth  in  the  declaration.  Gilbert  v. 
Lionais  (7  R.  L#.  339)  referred  to.  Judgment 
appealed  from  aflirmed.  Kingston  Forward^ 
ing  Co.  v.  Union  Bank  of  Canada^  9th  De- 
cember,  1895. 


UI<TBA  VIRES. 

1.  Joint  stock  company  —  Ultra  vires  con- 
tract— Consent  judgment  on  —  Action  to  set 
aside. 

See  Company  Law,  3. 

2.  Plea  to  statute  —  Action  for  penalties — 
Judgment  upon  other  grounds — Appeal  to  Su- 
preme Court  of  Canada. 

See  Pleading,  41. 

And  see  Constitutional  Law. 


UPPER  CANADA  IMPROVEliENT 
FUND. 

See  Constitutional  Law,  7. 


USAGE. 

1.  Construction  of  policy  —  Loading  port — 
Deviation — Ouano  Islands. 

See  Insurance.  Marine,   19. 

2.  Sale  of  goods  by  sample — Delivery — Evi- 
dence of  trade  custom. 

See  Contract,  211. 

3.  Custom  of  port — Construction  of  policy — 
Insurance  **  at  and  from  "  port. 

See  Insurance,  Marine,  24. 

And  see  Custom  op  Trade — ^Trade  Custom. 


USE  AND  OCCUPATION. 

See  Damages — Landlord  and  Tenant. 


USER. 


1.  Title  to  land — Trespass — Right  of  way — 
Easement — Prescription.]  —  B.  and  B.  owned 
adjoining  lots,  each  deriving  his  title  from  S. 
Action  of  trespass  by  E.  against  B.  for  dis- 
turbing enjoyment  of  right  of  way  between 
said  lots  and  for  damages.  The  fee  in  this 
right  of  way  was  in  S.,  but  B.  founded  his 
claim  to  user  by  himself  and  his  predecessors 
in  title  for  upwards  of  forty  years.  The  evi- 
dence shewed  it  had  been  used  in  common  by 
the  successive  owners  of  the  two  lots.  Held, 
affirming  the  judgment  appealed  from  (19  N. 
S.  Rep.  222),  Ritchie.  C.J.,  and  Gwynne.  J., 
dissenting,  that  as  B.  had  no  grant  or  convey- 
ance of  the  right  of  way,  and  had  not  proved 
an  exclusive  user,  he  could  not  maintain  his 
action.     Ells  v.  Black,  xiv.,  740. 

2.  Trespass — Title  to  land  —  Boundaries — 
Easement  —  Agreement  at  trial — Estoppel — 
Possession.]  —  In  an  action  for  damages  by 
trespass  by  McI.  on  M/s  land,  and  by  closing 
ancient  lights,  defendant  claimed  title  in  him- 
self and  pleaded  that  a  conventional  line  be- 
tween his  lot  and  the  plaintiff's  had  been 
agreed  to  by  a  i)redecessor  in  title  of  the  plain- 
tiff. On  the  trial  the  parties  agreed  to  strike 
out  the  pleadings  in  reference  to  lights  and 
drains  and  to  try  the  question  of  boundary 
only.  Held,  affirming  the  judgment  appealed 
from  (19  N.  S.  Rep.  419).  Ritchie.  C.J.,  and 
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requiring  full  payment  of  all  sums  exigible 
under  his  deed  of  obligation  was  sufficient  to 
constitute  a  valid  right  of  action  against  the 
borrower  for  the  amount  of  the  balance  of 
principal  money  loaned  together  with  the  in- 
terest and  bonus  instalments  remaining  due 
thereon  according  to  the  terms  and  conditions 
of  his  deed  of  obligation.  Held,  further,  at- 
firming  the  decision  of  both  courts  below  (Q. 
R.  3  Q.  B.  341)  that,  in  an  action  where  no 
special  demand  to  that  effect  has  been  made, 
the  court  cannot  declare  the  nullity  of  a 
deed  of  transfer  alleged  to  have  been  made 
in  contravention  of  the  provisions  of  art. 
1484  of  the  Civil  Code.  Ouertin  v.  Sansterre, 
xxvii.,  522. 


VACATION. 

1.  Lapse  of  *time  for  appeal  —  Delay  in 
settlement  of  minuten — Entry  of  judgment — 
Special  rule  in  Quebec  cases,] — Where  any 
substantial  matter  remains  to  be  determined 
on  the  settlement  of  the  minutes,  the  time 
for  appealing  to  the  Supreme  Court  of  Can- 
ada will  run  from  the  entry  of  the  judgment, 
otherwise  it  will  run  from  the  date  on  which 
the  judgment  is  pronounced. — In  the  Pro- 
vince of  Quebec  the  time  runs  in  every  case 
from  the  pronouncing  of  the  judgment. 
O' Sullivan  v.  Harty;  Kehoe  v.  Harty,  xiii., 
431. 

2.  Appeal  —  Time  limit  —  Commencement 
of — Pronouncing  or  entry  of  judgment — fife- 
curity — Extension  of  time — Order  of  judge — 
Yacation-^R,  8.  C.  c.  135,  ss.  40,  42,  4^.]— 
The  delay  of  sixty  days  for  appealing  to  the 
Supreme  Court  of  Canada,  prescribed  by  s. 
40  to  the  Supreme  and  Exchequer  Courts  Act, 
is  not  suspended  during  the  vacation  of  the 
court  established  by  the  rules.  News  Print- 
ing Co.  V.  Macrae,  xxvi.,  695. 


VALUABLE  SECURITY. 

Larceny  of  unstamped  note — 32  d  33  Vict, 
c.  21   (D.) 

See  Criminal  Law.  1. 


VENDITIONI  EXPONAS. 

Sec  Execution — Sheriff. 


VENDOR  AND  PURCHASER. 

1.  Appeal,  1,  2. 

2.  Co^'TRACT,  3-17. 

3.  Mistake,  18-20. 

4.  Rescission,  21-29. 

5.  SPECI^^c  Performance,  30-3G. 


1.  Appeal. 

1.  Appeal — Vendor  and  Purchaser  Act — 
lieferrnce  to  master — Admift/iion  of  evidence — 
Appeal  from  certificate — Final  judgment — /?. 
*S.  C.  c.  iJJ,  s.  24,  (e)  1 — Where  a  master,  on 
a  reference  under  the  Vendor  and  Purchaser 


Act  to  settle  the  title  under  a  written  agree- 
ment for  a  lease,  ruled  that  evidence  might 
be  given  to  shew  what  covenants  the  lease 
should  contain,  an  appeal  does  not  lie  to  the 
Supreme  Court  from  the  judgment  aflSrmlng 
such  ruling,  it  not  being  a  final  judgment  and 
the  case  not  coming  within  the  provisions  of 
s.  24  (e)  of  the  Supreme  and  Exchequer 
Courts  Act  relating  to  proceedings  in  equity. 
Qwynne,  J.,  dissenting.  Canadian  Pacific  Ry, 
Co,  V.  City  of  Toronto,  xxx.,  337. 

See  27  Ont.  App.  R.  54. 

2.  Title  to  land — Legal  warranty — Descrip^ 
tion  —  Plan  of  subdivision — Accession — Trou- 
bles de  droit — Eviction — Issues  on  appeal  — 
Parties. "] — ^A  party  called  Into  a  petitory  ac- 
tion, to  take  up  the  fait  et  cause  of  the  de- 
fendant therein,  as  warrantor  of  the  title, 
may  take  up  the  defence  for  the  purpose  of 
appealing  from  judgments  maintaining  both 
the  principal  action,  and  the  action  in  war- 
ranty, although  he  may  have  refused  to  do  so 
in  the  court  of  first  instance,  but.  should  the 
appellate  court  decide  that  the  action  in  war- 
ranty was  unfounded  it  is  ipso-  facto  ousted 
of  jurisdiction  to  entertain  or  decide  upon  the 
merits  of  the  principal  action.  (See  Q.  B. 
10  Q.  B.  245.)  Monarque  v.  Banque  Jacques- 
Cartier,  xxxi.,  474. 

See  Title  to  Land.  125. 


2.  Contract. 

3.  Specific  performance — Contract — Signa- 
ture of  vendor — Subsequent  letters — Statute 
of  Frauds.] — ^Land  was  sold  by  auction,  the 
particulars  and  conditions  of  sale  not  disclos- 
ing the  vendor's  name.  The  contract  was 
signed  by  the  purchaser,  but  not  by  the  vendor 
or  the  auctioneer.  Subsequently,  in  conse- 
quence of  delays  on  the  part  of  the  purchaser, 
the  attorneys  for,  the  vendor  (one  of  whom 
was  the  vendor  h'imself)  wrote  in  the  coarse 
of  a  correspondence  which  ensued  **  Re  S.'s 
purchase  we  would  like  to  close  this."  And 
referring  to  certain  representations  in  the  ad- 
vertisements of  the  sale;  "They  were  not 
made  part  of  the  contract  of  sale.  .  .  . 
Have  the  goodness  to  let  us  know  whether  the 
vendee  will  pay  cash  or  give  mortgage.  If 
the  latter  we  will  prepare  it  at  once  and  send 
you  draft  for  approval ;"  and,  on  a  subsequent 
occasion ;  "  He  S.'s  purchase.  Herewith  please 
receive  deed  for  approval,"  and  on  another 
occasion  the  vendor  himself  wrote  "  I  shall 
take  immediate  steps  to  enforce  the  contract" 
Held,  affirming  the  judgment  appealed  from 
(28  Gr.  207;  8  Ont.  App.  R.  161),  that  the 
conditions  of  sale  together  with  the  correspon- 
dence were  sufficient  to  constitute  a  complete 
and  perfect  contract  between  the  vendor  and 
purchaser  within  the  Statute  of  Frauds. 
O'Donohoe  v.  Stammers,  xi.,  358. 

4.  Sale  of  land — Sale  subject  to  mortgage 
— Indemnity  of  vendor — Special  agreement — 
Purchaser  trustee  for  third  party.]  —  L.  F. 
agreed  in  writing  to  sell  land  to  C.  F.  and 
others  s?ubject  to  mortgages  thereon,  C.  F.  to 
hold  same  in  trust  to  pay  half  the  proceeds 
to  L.  F.  and  the  other  half  to  himself  and 
associates.  When  the  agreement  was  made  it 
was  understood  that  a  company  was  to  be 
formed  to  take  the  property,  and  before  the 
transaction  was  completed  such  company  was 
incorporated  and  L,  F.  became  a  member,  re- 
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ceiving  stock  as  part  of  the  consideration  of 
his  transfer.  G.  F.  filed  a  declaration  that 
he  held  the  property  in  trust  for  the  company, 
but  gave  no  formal  conveyance.  An  action 
having  been  brought  against  L.  F.  to  recover 
interest  due  on  a  mortgage  against  the  pro- 
perty,  C.  F.  was  brought  in  as  third  party  to 
indemnify  L.  F.,  his  vendor,  against  a  judg- 
ment in  said  action.  Held,  reversing  the  de- 
cision appealed  from,  Taschereau  and  King, 
JJ.,  dissenting,  that  the  evidence  shewed  that 
the  sale  was  not  to  G.  F.  as  a  purchaser  on 
his  own  behalf  but  for  the  company,  and  the 
company  and  not  G.  F.  was  liable  to  indem- 
nify the  vendor.  Eraser  v.  Fairbanks,  zziil., 
79. 

5.  Sale  of  timber — Delivery — Time  for  pay- 
ment— Premature  action,'! — ^By  agreement  In 
writing  I.  agreed  to  sell  and  the  V.  H.  L.  Co. 
to  purchase  several  lots  of  timber  to  be  de- 
livered "  free  of  charge  where  they  now 
lie  within  10  days  from  the  time  the 
ice  is  advised  as  clear  out  of  the  har- 
bour, so  that  the  timber  may  be  counted 
.  .  .  Settlement  to  be  finally  made  inside 
of  30  days  in  cash  less  2  per  cent,  for  the  di- 
mension timber  which  is  at  John's  Island." 
Held,  affirming  the  decision  appealed  from, 
that  the  la.st  clause  did  not  give  the  purchaser 
30  days  after  delivery  for  payment;   that  it 

Erovided  for  deliverer  by  vendor  and  payment 
y  purchasers  within  30  days  from  date  of 
contract ;  and  that  if  purchasers  accepted  the 
timber  after  expiration  of  30  days  from  such 
date,  an  event  not  provided  for  in  the  con- 
tract, an  action  for  the  price  could  be  brought 
Immediately  after  the  acceptance.  Victoria 
Harbour  Lumber  Co,  v.  Irwtn,  xxiv.,  607. 

6.  Special  taw — Ew  post  facto  legislation — 
Warranty — Double  tax,]  —  Assessment  rolls 
were  made  by  the  Gity  of  Montreal  under  27 
&  28  Vict,  c,  60  and  29  &  30  Vict.  c.  56,  ap- 
portioning the  cost  of  local  improvements  on 
lands  benefited.  One  of  the  rolls  was  set 
aside  as  null  and  the  other  was  lost  The 
corporation  obtained  power  by  two  special 
Acts  to  make  new  rolls,  but  in  the  meantime 
the  property  in  question  had  been  sold  and 
conveyed  by  a  deed  with  warranty  containing 
a  declaration  that  all  taxes  both  special  and 
general  had  been  paid.  New  rolls  were  subse- 
quently made  assessing  the  lands  for  the  same 
improvements  and  the  purchaser  paid  the 
taxes  and  brought  action  against  the  vendor 
to  recover  the  amounts  so  paid.  Held,  affirm- 
ing the  judgments  appealed  from,  Gwynne,  J., 
dissenting,  that  as  two  taxes  could  not  both 
exist  for  the  same  purpose  at  the  same  time, 
and  the  rolls  made  after  the  sale  were  there- 
fore the  only  rolls  in  force,  no  taxes  for  the 
local  improvements  had  been  legally  imposed 
till  after  the  vendor  had  become  owner  of  the 
lands,  and  that  the  warranty  and  declaration 
by  the  vendor  did  not  oblige  her  to  reimburse 
the  purchaser  for  the  payment  of  the  special 
taxes  apportioned  against  the  lands  subse- 
quently to  the  sale.  Banque  ViUe  Marie  v. 
Morrison,  xxv.,  289, 

7.  Agreement  for  sale  of  land — Assignment 
by  vendee — Principal  and  surety — Deviation 
from  terms  of  agreement — Giving  time — Cre- 
ditor depriving  surety  of  rights — Secret  deal- 
ings wtth  principal  —  Release  of  lands  — 
Arrears  of  interest — Novation  —  Discharge  of 
surety.] — ^An  agreement  for  sale  of  specified 
lots  of  land  in  consideration  of  a  price  payable 
partly  in  cash  and  partly  by  deterred  instal- 


ments on  dates  specified  was  subject  to  pay- 
ments being  made  in  advance  of  those  dates 
under  a  proviso  that  **  the  company  will  dis- 
charge any  of  said  lots  on  payment  of  the  pro- 
portion of  the  purchase  price  applicable  on 
each."  The  vendee  assigned  all  his  interest  in 
the  agreement  to  a  third  party  by  assignment 
registered  in  the  vendors'  office  and  at  the  time 
there  were  several  conversations  between  the 
three  parties  as  to  the  substitution  of  the  as- 
signee as  purchaser  of  the  lots  in  the  place 
of  the  original  vendee.  The  vendors  after- 
wards accepted  from  the  assignee  several  pay- 
ments upon  interest  and  upon  account  of  the 
principal  remaining  due  from  time  to  time  as 
lots  and  parts  of  lots  were  sold  by  him,  and 
without  the  knowledge  of  the  vendee  arranged 
a  schedule  apportioning  the  amounts  of  pay- 
ments to  be  made  for  releases  of  lots  sold 
based  on  their  supposed  values,  and  in  fact 
released  lots  and  parts  of  lots  so  sold  and  con- 
veyed them  to  sub-purchasers  upon  payments 
according  to  the  schedule  and  not  in  the  ratio 
of  the  full  number  of  lots  to  the  unpaid  bal- 
ance of  the  price  and  without  payment  of  all 
interest  owing  at  the  time  sales  were  made. 
The  vendors  charged  the  assignee  with  and 
accepted  from  him  compound  interest  and  also 
allowed  the  assignee  an  extension  of  time  for 
payment  of  interest  overdue  and  thus  dealt 
with  him  in  respect  to  the  property  in  a  man- 
ner different  from  the  provisions  of  the  agree- 
ment in  reference  to  the  conveyance  of  lots 
to  sub-purchasers.  Held,  that  the  dealings 
between  the  vendors  and  the  assignee  did  not 
efitect  a  novation  by  the  substitution  of  him 
as  debtor  in  the  place  of  the  original  vendee, 
or  release  the  vendee  from  liability  under  the 
original  agreement.  Held,  also,  that  although 
the  course  of  dealings  did  not  change  the  rela- 
tion of  the  parties  to  that  of  principal  credi- 
tor, debtor  and  surety,  that  notice  to  the  ven- 
dors of  the  assignment  and  their  knowledge 
that  the  vendee  held  the  land  as  security  for 
the  performance  of  the  assignee's  obligations 
towards  him,  bound  the  vendors  so  to  deal 
with  the  property  as  not  to  affect  its  value 
injuriously  or  impede  him  in  having  recourse 
to  it  as  a  security. — In  a  suit  by  vendor 
against  vendee  to  recover  interest  overdue, 
equitable  considerations  wopld  seem  to  be  sat- 
isfied by  treating  the  company  as  having  got 
from  the  third  party  on  every  release  of  a 
part  of  a  lot  the  full  amount  tiliat  they  ought 
to  have  got  from  him  on  a  release  for  an  entire 
lot,  and  as  having  received  on  each  transfer 
all  arrears  of  interest. — In  the  absence  of  any 
sure  indication  in  the  agreement,  the  ratio  of 
apportionment  of  payments  for  the  release  of 
lots  sold  should  be  established  by  adopting  the 
simple  arithmetical  rule  of  dividing  the 
amount  of  the  deferred  instalments  stated  In 
the  agreement  by  the  total  number  of  lots 
mentioned  thprein.  Jiidffment  appealed  from 
(22  Ont.  App.  R.  1.^)1)  affirmed.  Wilson 
V.  Land  Security  Co,,  xxvi..  149. 

8.  Unpaid  vendor  —  Conditional  sale — Sus- 
pensive condition  —  Moveables  incorporated 
with  freehold — Immoveables  by  destination — 
Hypothecary  charges — Arts.  375  et  seq.  C,  C] 
— An  agreement  for  sale  of  moveables,  where- 
by, until  the  whole  of  the  price  shall  have  been 
paid,  the  property  in  the  thing  sold  is  re- 
served to  the  vendor  is  a  valid  suspensive 
condition. — In  order  to  give  moveable  property 
the  character  of  immoveables  by  destination, 
it  is  necessary  that  the  person  incorporating 
the  moveables  with  the  immoveables  should  be, 
at  the  time,  owner  both  of  the  moveables  and 
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of  the  real  property  with  which  they  are  so 
incorporated.  Lain6  v.  Biland  (26  Can.  S.  0. 
R.  419)  ;  and  Filiatrault  v.  Goldie  (Q.  R.  2 
Q.  B.  368)  distinguished. — Judgment  appealed 
from  (Q.  R.  5  Q.  B.  125)  affirmed,  Girouard, 
J.,  dissenting.  Bangue  d'Hochelaga  v.  Water'^ 
0U8  Engine  Works  Co.,  xxvli.,  406. 

9.  Materials  for  raUtoay — Rolling  stock — 
Immoveables  hy  destination  —  Priority  of 
mortgage — Privileged  claim — Unpaid  vendor 
— Immoveables  by  destination — Arts.  1973, 
1996,  1998,  2009,  2017  C,  C— Current  earn- 
ings— Current  ewpenses.] — In  virtue  of  a 
trust  conveyance  granting  a  first  mortgage 
executed  under  43  &  44  Vict.  c.  49.  and  44 
&  45  Vict.  c.  43  (Que.),  the  trustees  took 
possession  of  a  railway.  In  actions  against 
the  trustees  in  possession,  by  appellants  for 
the  price  of  cars  and  rolling  stock  used  for 
operating  the  road,  and  for  work  done,  and 
materials  delivered  to  the  company  after  the 
trust  deed,  but  before  trustees  took  possession. 
Held,  1,  affirming  the  judgments  appealed 
from  (M.  L.  R.  6  O.  B.  77.  91).  that  the 
trustees  were  not  liable.  2.  That  the  appel- 
lants lost  their  '  privilege  of  unpaid  vendors 
of  the  cars  and  rolling  stock  as  against  the 
trustees,  because  such  privilege  cannot  be  ex- 
ercised when  moveables  become  immoveables 
by  destination,  as  was  the  result  with  regard 
to  the  cars  and  rolling  stock  in  this  case,  and 
the  immoveable  to  which  the  moveables  are 
attached  is  in  the  possession  of  a  third  party 
or  is  hypothecated.  3.  But  even  considered 
as  moveables  such  cars  and  rolling  stock  be- 
came affected  and  charged  by  virtue  of  the 
statute  and  mortgage  made  thereunder  as  se- 
curity to  the  bondholders,  with  priority  ovei 
all  other  creditors,  including  the  privileged 
unpaid  vendors. — Per  Gwynne,  J.,  the  appel- 
lants might  be  entitled  to  an  equitable  decree, 
framed  with  due  regard  to  other  necessary 
appropriations  of  income  in  accordance  with 
the  provision  of  the  trust  indenture,  auth- 
orizing payment  by  the  trustees  "  of  all  legal 
claims  arising  from  the  operation  of  the  rail- 
way including  damages  caused  by  accidents 
and  all  other  charges,"  but  such  a  decree 
could  not  be  made  in  the  present  action. — 
Per  Strong.  J.,  -Qu(ere.  Whether  the  prin- 
ciple as  to  the  applicability  of  current  earn- 
ings to  current  expenses,  incurred  either 
whilst  or  before  a  railway  comes  under  the 
control  of  the  court,  by  being  placed  at  the 
instance  of  mortgagees  in  the  hands  of  a  re- 
ceiver, in  preference  to  mortgage  creditors 
whose  security  has  priority  of  date  over  the 
obligation  thus  incurred  for  working  expenses, 
should  be  adopted  by  courts  in  this  country? 
Wallbridge  v.  Farwell;  Ontario  Car  and 
Foundry  Co.  v.  Farwell,  xviii.,  1. 

10.  Construction  of  deed — Title  to  lands — 
Ambiguous  description — Evidence  to  vary  or 
explain  deed — Possession — Conduct  of  parties 
— Presumptions  from  occupation  of  premises 
—Arts.  WW."  1238,  Wf2,  U73,  1599  C.  (7.— 
47  Vict.  c.  87,  s.  3  (D.)  :  ^8  <€  Jt9  Vict.  c.  58. 
s.  5  (D.)  —Jt5  Vict.  c.  20  (Q.)l— By  a  deed 
made  in  August,  1882,  the  appellant  ceded  to 
the  Government  of  Quebec,  who  subsequently 
conveyed  to  the  respondent,  an  immoveable 
described  as  part  of  lot  No.  1937,  in  St. 
Peter's  Ward  in  the  City  of  Quebec,  situated 
between  the  streets  St.  Paul.  St.  Roch,  Hen- 
derson and  the  River  St.  Charles,  with  the 
wharves  and  buildings  thereon  erected.  The 
respondents  entered  into  possession  of  the 
lands  by  virtue  of  said  deeds  and  remained 


in  possession  for  twelve  years,  without  object- 
ing to  the  boundaries.  They  then  brought  an 
action  to  have  it  declared  that,  by  the  proper 
construction  of  the  deeds,  an  additional  strip 
of  land  and  certain  wharves  were  included 
and  intended  to  be  transferred.  They  con- 
tended that  the  description  in  the  deed  was 
ambiguous,,  and  that  Henderson  street  as  a 
boundary  should  be  construed  as  meaning 
Henderson  street  extended,  and  they  sought  to 
establish  their  case  by  the  production  of  cer- 
tain correspondence  which  had  taken  place 
between  the  parties  prior  to  the  execution  of 
the  deed  of  August,  1882.  Held,  reversing 
the  judgment  of  the  Ck>urt  of  Queen's  Bencn 
for  Lower  Canada,  the  Chief  Justice  and 
King.  J.,  dissenting,  that  the  words  **  Hen- 
derson street"  as  used  in  the  deed  must  be 
construed  in  their  plain  natural  sense  as 
meaning  the  street  of  that  name  actually  ex- 
isting on  the  ground ;  that  the  correspondence 
was  not  shewn  to  contain  all  the  negotiations 
or  any  finally  concluded  agreement,  and  could 
not  be  used  to  contradict  or  modify  the  deed 
which  should  be  read  as  containing  the  ma- 
tured conclusions  at  which  the  parties  had 
finally  arrived;  that  the  deed  should  be  in- 
terpreted in  the  light  of  the  c<mduct  of  the 
parties  in  taking  and  remaining  so  long  in 
possession  without  objection,  which  raised 
against  them  a  strong  presumption,  not  only 
not  rebutted  but  strengthened  by  the  facts  in 
evidence;  f^nd  that  any  doubt  or  ambiguity 
in  the  deed,  in  the  absence  of  evidence  to  ex- 
plain it,  should  be  interpreted  against  the 
vendees,  and  in  favour  of  the  vendors.  City 
of  Quebec  v.  North  Shore  Ry.  Co.,  xxvii., 
102. 

11.  Delivery  —  Retention  by  grantor  — 
Presumption — Rebuttal.^ — The  fact  that  a 
deed,  after  it  has  been  signed  and  sealed  by 
the  grantor,  is  retained  in  the  latter's  pos- 
session is  not  sufficient  evidence  that  it  was 
never  so  delivered  as  to  take  effect  as  a  duly 
executed  instrument. — The  evidence  in  favour 
of  the  due  execution  of  such  a  deed  is  pot 
rebutted  by  the  facts  that  it  compromised  all 
the  grantor's  property,  and  that  while  it  pro- 
fessed to  dispose  of  such  property  immedi- 
ately the  grantor  obtained  the  possession  and 
enjoyment  of  it  until  his  death.  Judgment 
appealed  from  (31  N.  S.  Ren.  333)  reversed. 
Zurickcr  v.  Zwicker,  xxix.,  527. 

12.  Legal  warranty  —  Description  —  Plan 
of  subdivision — Change  in  street  line — Acces- 
sion—Arts. 1506,  1508,  1520  C.  C.—ArU.  1, 
86,  187,  168  C.  P.  Q.  —  Troubles  de  droit^ 
Eviction.l — ^A  vendor  of  land,  described  ac- 
cording to  an  existing  plan  of  subdivision, 
with  customary  legal  warranty,  is  not 
obliged  to  defend  the  purchaser  against  trou- 
bles resulting  from  the  exercise  subsequently, 
by  municipal  authorities,  of  powers  in  respect 
to  the  alteration  of  the  street  line.  (See  Q. 
R.  10  Q.  B.  245.)  Monarque  v.  Banque 
J acques-U artier,  xxxi.,  474. 

13.  Consignment  of  goods — Condition  as  to 
payment — Breach — Purchaser  for  value. 

See  Sale,  33. 

14.  Contract  of  sale  —  Centre  leitre — Abso- 
lute sale — Deed  for  security  —  Principal  and 
agent. 

See  CoiTOBACT.  227. 

15.  Purchaser  of  lease  for  lives — Registry 
Act — Protection. 

See  Lease,  31. 
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16.  Property^  real  and  personal  —  Immove- 
ahleg  by  destination — Moveables  incorporated 
toith  freehold  —  Severance  from  realty — Con- 
tract— Resolutory  condition — Conditional  sale 
— Hypothecary  creditor  —  Unpaid  vendor — C 
C,  arts.  379,  2017,  2083,  2085,  2089, 

See  Contract,  66. 

17.  Deed  of  lands — Riparian  rights — Build- 
ing dams — Penning  back  tcater — Warranty — 
Improvement  of  watercourses  —  Art.  5535  R. 
S.  Q. — Arbitration — Condition  precedent. 

See  Rtvebs  Ain>  Streams,  6. 


3.  Mistake. 

18.  Sale  of  lands — Mortgage— Verbal  agree- 
ment— Subsequent  deed  —  Misrepresentation 
by  vendor  —  Procedure — Refusal  to  postpone 
hearing — Absence  of  material  witness.] — ^W. 
entered  into  negotiations  with  S.  to  purchase 
a  house  which  defendant  wa&  then  erecting, 
and  alleged  that  the  agreement  was  that  he 
should  take  the  land  at  the  market  price  and 
the  materials  and  work  done  at  its  value.  A 
deed  and  mortgage  were  subsequently  exe- 
cuted, the  consideration  being  stated  in  both 
at  $5,926.  The  bill  charged  that  S.,  in  bad 
faith,  and  taking  advantage  of  W.'s  ignorance 
of  such  matters,  and  misplaced  confidence,  in- 
serted in  the  mortgage  a  larger  sum  than  a 
fair  and  reasonable  market  value  of  the  lands, 
and  of  materials  used  and  work  done  to  house 
and  premises,  and  he  prayed  for  an  account. 
S.  was  unable  to  be  present  at  the  hearing, 
and  applied  for  a  postponement,  on  an  affi- 
davit that  he  was  a  material  witness  on  his 
own  behalf,  and  that  it  was  not  safe  for  him, 
in  his  state  of  health,  to  travel  from  Ottawa 
to  Winnipeg.  Dubuc.  J.,  refused  postpone- 
ment, on  the  ground  that  the  court  was  only 
asked  now  to  decree  that  the  account  should 
be  openly  and  properly  taken,  and  the  amount 
ascertained,  which  would  be  done  by  the  mas- 
ter if  the  court  should  so  decide,  and  that  de- 
fendant would  then  have  an  opportunity  of 
being  present,  and  that  he  was  not  necessarily 
wanted  at  the  hearing;  and,  upon  hearing 
evidence,  made  a  decree  in  favour  of  the  plain- 
tiff, and  directed  an  account  to  be  taken. — 
Under  s.  6,  Supreme  Court  Amendment  Act. 
1879,  an  appeal  was  allowed  direct  as  there 
were  then  only  two  judges  on  the  bench  in 
Manitoba,  the  plaintiff  (Chief  Justice  of 
Manitoba)  and  Dubuc.  J.,  from  whose  decree 
the  appeal  was  sought.  (See  Practice  of 
Supreme  Court.  No.  184,  col.  1124,  ante.) 
Held,  that  under  the  circumstances  the 
case  ought  not  to  have  been  proceeded  with 
in  absence  of  appellant,  and  without  al- 
lowing him  the  opportunity  of  giving  his  evi- 
dence. —  Per  Ritchie,  C.J.,  and  Strong  and 
Gwynne,  JJ.,  that  on  the  merits  there  was  no 
ground  shewn  to  entitle  the  plaintiff  to  relief. 
— Per  Ritchie,  C.J..  and  Strong,  J.,  that  the 
bill  upon  its  face  alleged  no  ground  sufficient 
in  equity  for  relief,  and  was  demurrable. 
Schultz  V.  Wood,  vi..  585. 

19.  Mortgage  —  Description  of  property — 
Omission  by  mistake — Rectification  —  Subse-' 
quent  purchase — Conditions — Notice  —  Pur- 
chaser for  valuable  consideration  —  Equit- 
able charges  —  Chattel  real  —  Estoppel.] 
— M.  &  B.,  owners  of  village  lots,  were  in 
possession  of  an  adjoining  water  lot  in  a 
lake,  the  title  being  in  the  Crown  and  to 
which,  according  to  the  practice  of  the  Crown 


Lands  Department,  they  had  a  right  of  pre- 
emption. On  it  they  erected  a  mill  on  crib- 
work  built  on  the  bottom  of  the  lake.  A 
mortgage  to  R.  of  the  village  lots  and  other 
lands  was  intended  to  comprise  the  water  lot 
and  mill  which  were  omitted  by  mistake  of  the 
solicitor  who  prepared  the  instrument.  M.  & 
B.  afterwards  executed  separate « instruments 
in  the  form  of  a  chattel  mortgage  purporting 
to  mortgage  chattel  property  and  the  mill  to 
other  persons. — ^M.  &  B.  became  insolvent, 
assigned  for  the  benefit  of  creditors  and  the 
assignee  sold  at  auction  all  their  property  in- 
cluding the  mill,  by  sale  subject  to  printed 
conditions,  one  of  which  was  that  as  all  the 
information  relating  to  title  was  set  out  in  the 
schedules,  stock  list  and  inventory,  the  vendor 
would  not  warrant  the  correctness  of  the  same 
and  that  no  other  claims  existed  "  but  the 
purchaser  must  take  subject  to  all  claims 
thereon,  and  whether  herein  mentioned  or  .not, 
and  subject  to  all  exemptions  in  law."  These 
conditions  were  signed  by  the  purchasers,  to 
whom  the  assignee  executed  a  conveyance. 
Before  the  sale  the  assignee  had  procured  the 
two  last  above  mentioned  mortgages  executed 
by  M.  &  B.  to  be  paid  off  by  a  person  who 
advanced  the  money  and  he  took  an  assign- 
ment to  himself  after  the  sale  paying  the 
amount  of  the  purchase  money.  The  convey- 
ance to  the  purchasers  at  the  sale  purported 
to  be  made  in  pursuance  of  all  powers  con- 
tained in  these  mortgages. — ^R.,  mortgagee  of 
the  village  lots,  brought  action  to  have  his 
mortgage  rectified  so  as  to  include  the  water 
lot  and  mill  property  omitted  by  mistake. 
The  purchasers  at  the  auction  sale  set  up  the 
defence  of  purchase  for  valuable  consideration 
without  notice.  Held,  affirming  the  judgment 
appealed  from.  Gwsmne  and  Patterson,  JJ., 
dissenting,  that  there  being  ample  evidence  to 
establish,  and  the  trial  judge  having  found, 
that  the  mortgage  was  intended  to  cover  the 
water  lot  and  mill,  and  that  the  purchasers  had 
notice  of  R.*s  equity  before  paying  the  pur- 
chase money  and  taking  a  conveyance,  these 
facts  must  be  taken  to  be  established  and  the 
findings  deemed  final  on  this  appeal.  Held, 
per  Strong,  J.  1.  The  water  lot  and  mill 
thereon  were  capable  of  being  mortgaged  as 
real  estate  and  might,  in  equity,  be  dealt  with 
by  an  instrument  in  form  of  a  chattel  mort- 
gage if  sufficiently  described,  and  the  descrip- 
tion "mill  property"  in  the  mortgages  in 
question  would  pass  the  land  covered  with 
water  on  which  the  mill  was  erected.  2.  In 
the  case  of  charges  upon  equitable  property 
where  the  legal  estate  is  outstanding  the  de- 
fence of  purchase  for  valuable  consideration 
without  notice  is,  in  general,  inapplicable,  the 
rule  being  that  all  such  charges  take  rank  ac- 
cording to  priority  in  point  of  time,  but  R., 
not  having  an  actual  charge  but  merely  an 
equitable  claim  for  rectification  such  defence 
was  not  precluded.  3.  The  purchasers  at  the 
sale  could  not  Pet  up  want  of  notice  in  them- 
selves and  their  immediate  grantors  without 
shewing  that  the  original  mortgagees,  in  whose 
shoes  they  stood,  were  also  purchasers  for  valu- 
able consideration  without  notice.  4.  By  the 
condition  of  sale  which  they  signed  the  pur- 
chasers incapacitated  themselves  from  setting 
up  this  defence.  Vtterson  Lumber  Co.  v. 
Rcnnie,  xxi.,  218. 

20.  Principal  and  agent — Mistake  —  Con- 
tract —  Agreement  for  sale  of  land  —  Agent 
FTf^eeding  authority  —  Specific  performance — 
Findings  of  fact.] — Where  the  owner  of  lands 
was   induced  to  authorize  the  acceptance  of 
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an  offer  made  by  a  proposed  purchaser  of  cer- 
tain lots  of  land  throug^h  an  incorrect  repre- 
sentation made  to  her  and  under  the  mistaken 
impression  that  the  offer  was  for  the  purchase 
of  certain  swamp  lots  only  whilst  it  actually 
included  sixteen  adjoining  lots  in  addition 
thereto,  a  contract  for  the  sale  of  the  whole 
property  made  in  consequence  by  her  agent 
was  held  not  binding  upon  her  and  was  set 
aside  by  the  court  on  the  ground  of  error,  as 
the  parties  were  not  ad  idem  as  to  the  subject 
matter  of  the  contract  and  there  was  no  actual 
consent  by  the  owner  to  the  agreement  so 
made  for  the  sale  of  her  lands. — ^Judgment 
appealed  from  (31  N.  S.  Rep.  172)  reversed. 
Murray  v.  Jenkins,  xxviii.,  565. 


4.  Rescission. 

21.  Sale  of  land  —  Representations  as  to 
boundaries  —  Description — Executed  contract 
— Deficiency — Fraud  —  Compensation  J\ — ^The 
plaintiff  filed  a  bill  in  which  it  was  prayed 
(1)  That  a  contract  be  rescinded  on  the 
ground  of  fraud :  or  (2)  compensation  award- 
ed for  alleged  deficiency  in  the  quantity  of  land. 
The  Vice-Chancel  lor  found  no  fraud  proved  as 
against  the  vendor,  and  refused  to  set  aside 
the  contract,  but  thought  that  the  vendor  had 
agreed  to  sell  an  acre  to  be  measured  from  a 
travelled  road  and  did  not  own  part  of  the 
land  which  he  agreed  to  convey,  and  he  de- 
creed compensation  for  the  deficiency. — The 
Court  of  Appeal  for  Ontario  agreed  so  far  as 
fraud  was  concerned,  but  differed  as  to  com- 
pensation, holding  that  after  a  contract  had 
been  perfected  by  conveyance  a  bill  for  com- 
pensation on  account  of  defects  could  not  be 
maintained ;  that  after  conveyance  the  pur- 
chaser is  confined  to  his  remedy  upon  the 
covenants,  or,  in  a  proper  case,  where  he  ap- 
plies promptly,  to  a  rescission  of  the  contract 
(Follis  V.  Porter,  11  Gr.  442).  If.  therefore, 
it  would  be  inequitable  to  decree  rescission, 
the  bill  ought  to  have  been  dismissed.  But 
such  a  decree  was  not  warranted  by  the  evi- 
dence.— The  Supreme  Court  of  Canada  af- 
firmed the  judgment  appealed  from,  Henry,  J., 
dissenting.  Penrose  v.  Knight,  Cass.  Dig.  (2 
ed.)  776. 

22.  Sale  of  land — Sale  "by  auction — Breach 
of  agreement  as  to  title  —  Determination  of 
contract.]  —  W.  bought  property  at  auction 
signing  an  agreement  to  pay  10  %  of  price 
down  and  balance  on  delivery  of  deed.  The 
auctioneer's  receipt  for  the  10  %  so  paid  stat- 
ed that  the  sale  was  on  the  understanding  that 
a  good  title  in  fee  simple  clear  of  all  incum- 
brances up  to  the  first  of  the  ensuing  month 
was  to  be  given  to  W.,  otherwise  his  deposit 
to  be  returned.  After  the  date  so  specified, 
W..  not  having  been  tendered  a  deed  which  he 
would  accept,  caused  vendor  to  be  notified 
that  he  considered  the  sale  off  and  demanded 
re-payment  of  his  deposit.  In  renly  vendor 
wrote  that  all  the  auctioneer  had  been  in- 
structed to  sell  was  an  equity  of  redemption 
in  the  property:  that  W.  was  aware  that 
there  was  a  mortgage  on  it  and  had  made  ar- 
rangements to  assume  it;  that  a  deed  of  the 
equity  of  redemption  had  been  tendered  to 
W. ;  and  he  was  required  to  complete  his  pur- 
chase.— In  an  action  to  recover  the  deposit. 
Held,  reversing  the  decision  appealed  from 
(26  N.  S.  Rep.  472).  that  the  vendor  havinjr 
repudiated  the  agreement.  W..  being  entitled 
to  a  title  in  fee  clear  of  incumbrance,  and  not 


bound  to  accept  the  equity  of  redemption,  he 
could  at  once  treat  the  contract  as  rescinded 
and  sue  to  recover  his  deposit.  Wrayton  r. 
Naylor,  xziv.,  295. 

23.  Sale  of  leased  premises — Termination  of 
lease  —  Damages  —  Art.  1663  C.  C]  —  The 
Court  of  Queen's  Bench  reversed  the  trial 
court,  and  held,  that  the  purchaser  of  real 
estate,  to  be  delivered  forthwith,  could  not  re- 
quire the  vendor  to  eject  the  tenants,  the  ex- 
istence of  leases  being  no  impediment  to  im- 
mediate delivery  of  the  premises  sold,  and 
every  sale  being  subject  to  existing  leases  up 
to  the  time  of  the  expiration  of  the  current 
term,  and  further,  that,  if  the  purchaser  re- 
fused to  carry  out  the  agreement  for  sale  on 
the  ground  of  the  existence  of  such  leases,  he 
could  not  have  the  sale  set  aside  {resciliecK 
with  damages  against  the  vendor. — ^The  Su- 
preme Court  of  Canada  affirmed  the  judgment 
appealed  from  for  the  reasons  stated  (Q.  R.  7 
Q.  B.  293).  and  dismissed  the  appeal  with 
costs.  Alley  v.  £)anada  Life  Assur.  Co.,  14th 
June,  1898;  xxviii.,  608. 

24.  Contract  —  Rescission — Innocent  mis- 
representation— Common  error — Sale  of  land 
— Failure  of  consideration.]  —  An  executed 
contrdct  for  the  sale  of  an  interest  in  land 
will  not  be  rescinded  for  mere  innocent  mis- 
representation.— But  where,  by  error  of  both 
parties  and  without  fraud  or  deceit,  there  has 
been  a  complete  failure  of  consideration  a 
court  of  equity  will  rescind  the  contract  and 
compel  the  vendor  to  return  the  purchase 
money.  Thus  where,  on  the  sale  of  a  mining 
claim,  it  turned  out  that  the  whole  property 
sold  was  included  in  prior  claims  whereby  the 
purchaser  got  nothing  for  his  money  the  con- 
tract was  rescinded  though  the  vendor  acted 
in  good  faith  and  the  transaction  was  free 
from  fraud.  Judgment  appealed  from  (6  B. 
O.  Rep.  205)  affirmed.  Cole  v.  Pope,  xxix., 
291. 

25.  Sale  of  land — Misrepresentation  hy  ven- 
dor— Estoppel.] — A  vendor  of  land  who  wil- 
fully mis-states  the  position  of  the  boundary 
line  and  thereby  leads  the  purchaser  to  be- 
lieve that  he  is  acquiring  a  strip  not  included 
in  the  deed,  is  estopped  from  afterwards 
claiming  such  strip  as  his  own  property. 
Judgment  appealed  from  (31  N.  S.  Rep.  232) 
reversed.     Zwicker  v.  Feindel,  xxix.,  516. 

26.  Artifice  —  Misrepresentation  —  Con- 
sideration of  contract  —  Error  —  Laches  — 
Possession  and  administration — Ratification — 
Waiver^Estoppel—Arts.  992,  993,  1053,  lOoJf 
C.  C-] — B.  having  a  hotel  scheme  under  pro- 
motion, agreed  to  purchase  an  old  building 
from  R.  in  order  to  prevent  it  falling  into  the 
hands  of  persons  who  might  use  it  for  a 
brewery  and  thereby  cause  a  nuisance  and 
ruin  his  enterprise.  R.  by  falsely  representing 
that  he  had  a  serious  offer  for  the  purchase  or 
lease  of  the  property  for  the  purpose  of  a 
brewery,  induced  B.  to  close  on  his  agreement 
and  take  a  deed  of  the  property,  the  payment 
of  the  price  being  deferred.  On  discovery  of 
the  falsity  of  these  representations  B.  notified 
R.  that  he  repudiated  the  contract  and  invited 
him  to  bring  an  action  to  test  its  validity  if 
he  was, unwilling  to  give  a  releasa  and  take 
back  the  property.  The  vendor  delayed  some 
time  in  taking  action  for  the  recovery  of  the 
price  and,  in  the  meantime.  B.  remained  in 
possession  and  collected  the  rents.  Held,  that, 
under  the  provisions  of  the  Civil  Code,  as  the 
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vendor  had  made  false  representations  which 
deceived  the  purchaser  as  to  the  principal 
consideration  for  which  he  contracted,  he 
could  not  recover;  that  the  purchaser  had  a 
right  tOfthave  the  contract  rescinded « on  the 
ground  of  error;  that,  under  the  circum- 
stances, the  delay  in  bringing  the  action  could 
not  be  imputed  as  laches  of  the  defendant,  nor 
waiver  of  his  right  to  have  the  contract  set 
aside,  and  that  defendant's  administration  of 
the  property  in  the  meantime  could  not  be 
construed  as  ratification  of  the  contract.  Bar^ 
nard  v.  Rieudeau,  zxxi.,  234. 

27.  Provincial  grant — Foreshore  of  harbour 
— Conveyance  by  grantee — Dower  —  Traverse 
of  vendor's  title — Act  confirming  title — Estop- 
pel— Pleading,^ — After  the  B.  N.  A.  Act 
1867,  came  into  force  the  Government  of 
Nova  Scotia  granted  to  S.  part  of  the  fore- 
shore of  the  harbour  of  Sydney,  C.  B.  S. 
conveyed  this  lot  through  the  C.  B.  Coal  Co. 
to  defendant  S.  having  died,  his  widow 
brought  action  for  dower,  to  which  the  com- 
pany pleaded  that  the  grant  to  S.  was  void, 
the  property  being  vested  in  the  Dominion 
Government.  Held,  affirming  the  judgment 
appealed  from  (23  N.  S.  Rep.  214),  Strong 
and  Gwynne,  JJ.,  dissenting,  that  tho  company 
having  obtained  title  to  the  property  from  S. 
they  were  estopped  from  saying  that  his  title 
was  defective. — Per  Strong  and  Gwynne,  JJ., 
dissenting.  The  conveyance  by  S.  to  the  C.  B. 
Coal  Co.,  was  an  innocent  conveyance  by 
which  S.  himself  would  not  have  been  es- 
topped and,  as  estoppel  must  be  mutual, 
neither  would  his  grantees.  There  were  no 
recitals  in  the  deed  that  would  estop  them  and 
estoppel  could  not  be  created  by  the  cov- 
enants. —  After  the  conveyance  to  defendant 
an  Act  was  passed  by  the  Legislature 
of  Nova  Scotia  ratifying  and  confirming  tne 
title  of  defendant  to  all  property  of  the 
C.  B.  Coal  Co.  Held,  that  if  the  legislature 
could  by  statute  affect  the  title  to  this  pro- 
perty which  was  vested  in  the  Dominion 
Government  it  had  not  done  so  by  this  Act 
in  which  the  Crown  is  not  expressly  named. 
Moreover  the  statute  should  have  been  plead- 
ed by  defendant.  Sydney  and  Louisburg  Coal 
and  Ry.  Co.  v.  Sword,  xxi.,  152. 

28.  Misrepresentations — Rescission  of  deed 
— Recovery  of  price — Joint  liability. "[ — May 
filed  a  bill  to  set  aside  a  sale  of  land  de- 
scribed in  the  deed  to  him  as  block  No.  55, 
containing  52  lots  according  to  plan  register- 
ed, alleging  conspiracy  and  false  and  fraudu- 
lent misrepresentations  effected  under  the  fol- 
lowing circumstances: — McL.  and  McA.  were 
interested  in  a  contract  for  the  purchase  of 
3  blocks  of  land  containing  52  lots  each,  ana 
McL.  with  McA.'s  consent  and  sanction  came 
to  Toronto  to  sell  the  land.  In  Toronto  G. 
met  McL.  and  agreed  to  find  purchasers.  G. 
to  get  any  money  over  $100  per  lot.  G.  so- 
licited May  to  purchase,  stating  that  he  had 
secured  the  lots  for  a  very  short  time  at  $150 
per  lot,  but  that  right  was  contingent  upon 
his  taking  all  the  lots  contained  in  3  blocks 
offered,  and  represented  that  one  block  faced 
McPhillips  street  May  said  he  would  pur- 
chase provided  G.,  D.  and  he  were  co-parr- 
ners  or  joint  investors  in  the  three  blocks. 
An  agreement  was  signed  to  that  effect,  but 
it  was  ultimately  agreed  that  May  should 
pay  for  and  take  the  conveyance  to  himself 
of  block  33  at  $150  per  lot  G.  filled  up.  a 
convej'^ance  which  had  been  signed  in  blank 
by  McL.  of  lot  35  from  AfcA.  to  May,  and 


induced  him  to  accept  it  without  further  in- 
quiry by  producing  and  delivering  a  guar- 
antee from  McL.,  that  he  had  a  power  of 
attorney  from  McA.,  and  that  the  plan  was 
registered  and  title  perfect.  May  paid  $5,200 
cash  and  gave  a  mortgage  for  $2,500.  G. 
got  $2,500  of  this  money.  May  subsequentiy 
ascertained  that  the  block  in  question  did  not 
front  on  McPhillips  street,  and  that  G.  and  * 
D.  were  not  joint  investors  with  him.  and 
that  statements  in  the  guarantee  were  false. 
May  prayed  that  the  sale  be  set  aside,  the 
portion  of  the  purchase  money  already  paid 
be  re-paid  to  him,  and  that  the  mortgage 
given  to  secure  payment  of  the  remainder  be 
cancelled.  Held,  reversing  the  Court  of 
Queen's  Bench  for  Manitoba,  that  the  false 
and  fraudulent  representations  made  by  G. 
and  McL.  entitled  May  to  the  relief  prayed 
for  against  McA.,  McL.  and  G.  jointly  ana 
severally.  May  v.  MoArthur,  20  C.  L.  J. 
248;  4  C.  L.  T.  336;  Cass.  Dig.  (2  ed.j  779. 

29.  Interdiction  —  Marriage  laws — Author- 
ization by  interdicted  husband — Dower  —  Re- 
gistry laws — Sheriff^s  sale — Warranty  —  Suc- 
cession— Renunciation — Donation, 

See  Title  to  Land,  111. 


5.  Specific  Pebfobmance. 

30.  Agreement  to  pay  interest — Delay — De- 
fault of  vendor.] — Where  the  contract  is  that 
"  if  from  any  cause  whatever,"  the  purchase 
money  was  not  paid  at  a  specified  time,  inter- 
est should  be  paid  from  date  of  contract,  the 
vendor  is  relieved  from  payment  of  such  in- 
terest while  the  delay  is  caused  by  wilful  de- 
fault of  the  vendor  in  performing  obligations 
imposed  upon  him.  —  A  contract  containing 
such  provision  also  provided  for  the  payment 
of  the  purchase  money  on  delivery  of  the  con- 
veyance to  be  prepared  by  the  vendor. — A 
conveyance  was  tendered  which  the  vendee 
would  not  accept,  whereupon  the  vendor 
brought  suit  for  rescission  of  the  contract 
which  the  court  refused,  on  the  ground  that 
the  conveyance  tendered  was  defective.  He 
then  refused  to  accept  the  purchase  money  un- 
less interest  from  date  of  contract  was  paid. 
In  action  by  vendee  for  specific  performance. 
Held,  reversing  the  judgment  appealed  from 
(10  Ont  App.  R.  291),  that  the  vendee  was 
not  obliged  to  pay  interest  from  the  time  the 
suit  for  rescission  was  begun  as,  until  it  was 
decided,  the  vendor  was  asserting  the  ff^ilure 
of  the  contract,  and  insisting  that  he  had 
ceased  to  be  bound  by  it,  and  after  the  deci- 
sion in  that  suit  he  was  claiming  interest  to 
which  he  was  not  entitled,  and  in  both  cases 
the  vendee  was  relieved  from  obligation  to 
tender  the  purchase  money. — By  the  terms  of 
contract,  vendor  was  to  remain  in  possession 
until  the  purchase  money  was  paid  and  re- 
ceive the  rents  and  profits.  Held,  that,  up  to 
the  time  the  vendor  became  in  default,  vendee, 
by  his  agreement,  was  precluded  from  claim- 
i»^g  rents  and  profits  and  was  not  entitled  to 
them  after  that  time  as  he  had  been  relieved 
from  payment  of  interest  and  the  purchase 
money  had  not  been  naid. — (In  the  result  the 
judgment  appealed  from  (19  Ont.  App.  R. 
291.  affirming  21  O.  R.  562)'  was  varied  and 
the  appeal  was  allowed  with  costs).  Hayes 
V.  Elmsley,  xxiii.,  623. 

31.  Contract  of  sale  —  Interest  payable  by 
purchaser  —  Delay — Duty  to  prepare  convey- 
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ance.] — A  person  in  possession  of  land  under 
a  contract  tor  purchase  by  which  he  agreed  to 
pay  as  soon  as  the  conveyances  were  ready 
for  delivery  and  interest  thereon  from  the  date 
of  the  contract  is  not  rjelieved  from  liability 
for  such  interest  unless  the  vendor  is  in  wil- 
lul  dolault  in  carrying  out  his  part  of  the 
,  agreement  and  the  purchase  money  is  deposit- 
'ed  by  the  vendee  in  a  bank  or  other  place  of 
deposit  in  an  account  separate  from  his  gen- 
eral current  account. — ^The  vendor  is  not  in 
wilful  default  where  delay  is  caused  by  the 
necessity  to  perfect  the  title  owing  to  some  of 
the  vendors  being  infants  nor  by  tendering  a 
conveyance  to  which  the  vendee  took  exception, 
but  which  was  altered  to  his  satisfaction  while 
still  in  the  hands  of  the  vendors'  agent  as  an 
escrow  and  before  it  was  delivered.  Foumier 
and  Taschereau.  JJ.,  dissenting. — A  provision 
that  the  price  is  to  be  paid  as  soon  as  the  con- 
veyance is  ready  for  delivery  does  not  alter 
the  rule  that  the  conveyance  should  be  pre- 
pared by  the  purchaser.  Foumier  and  Tas- 
chereau, J  J.,  dissenting.  (19  Ont.  App.  R. 
691  reversed).  iStevenson  v.  Davis,  xxiii., 
629. 

32.  Agreement  for  sale  of  land — Objection 
to  title — Waiver — Lapse  of  time — Will — De- 
vise —  Defeasible  title  —  Kescission.]  —  An 
agreement  for  sale  of  land  provided  that  the 
vendee  should  examine  title  at  his  own  expense 
and  have  10  days  from  date  of  agreement  for 
that  purpose,  and  should  be  "  deemed  to  have 
waived  all  objections  to  title  not  raised  with- 
in that  time."  Upon  investigation  of  title  by 
purchaser  it  appeared  that  the  vendors  derived 
title  through  one  P.,  a  purchaser  from  one 
B.  S.,  a  devisee  under  a  will  by  which  the 
land  in  question  was  devised  by  the  testatrix 
to  her  daughter,  the  said  B.  S.,  and  other 
land  was  devised  to  another  daughter;  the 
will  contained  the  direction  that  "  if  either 
daughter  should  die  without  lawful  issue  the 
part  and  portion  of  the  deceased  shall  re- 
vert to  the  surviving  daughter,"  and  a  gift 
over  in  case  both  daughters  should  die 
without  issue.  At  the  time  of  the  agree- 
ment B.  S.  was  alive  and  had  children.  Ob- 
jection was  taken  to  the  title  but  not  within 
10  days  from  date  of  agreement.  Purchasers 
sued  for  specific  performance.  Held,  revers- 
ing the  judgment  appealed  from  (21  Ont.  App. 
R.  183),  that  although  B.  S.  took  an  estate 
in  fee  simple  subject  to  the  executory  devise 
over  in  case  she  should  die  without  issue  liv- 
ing at  her  death,  inasmuch  as  the  purchaser 
would  get  a  present  holding  title  accompanied 
by  possession,  the  objection  taken  did  not  go 
to  the  root  of  the  title  and  was  one  to  which 
efl'ect  could  not  be  given,  not  having  been 
taken  within  the  time  limited  by  the  agree- 
ment Armstrong  et  al.  v.  Nason;  Armstrong 
et  al.  v.  Wright;  Armstrong  et  al.  v.  McClel- 
land, XXV.,  263. 

33.  Specific  performance  —  Laches  — 
Waiver^ — The  purchaser  under  contract  for 
sale  of  land  is  not  entitled  to  a  decree  for  spe- 
cific performance  by  the  vendor  unless  he  has 
been  prompt  in  the  performance  of  the  obli- 
gations devolving  upon  him  and  always  ready 
to  carry  out  the  contract  on  his  part  within 
a  reasonable  time  even  though  time  was  not  of 
its  essence;  nor  when  he  has  declared  his  in- 
ability, to  perform  his  share  of  the  contract. — 
The  purchaser  waives  any  objection  to  the 
title  of  the  vendor  if  he  takes  possession  of 
the  property  and  exercises  acts  of  ownership 
by  making  repairs  and  improvements.     (29  N. 


S.  Rep.  424  affirmed).     Wallace  v.  Hesslein, 
xxix.,  171. 

34.  Specific  performance  —  Principal  and 
agent— ^ale  of  land  —  Authority  to  agent — 
Price  of  sale,} — ^M.,  owner  of  an  undivided 
three-quarter  interest  in  land  at  Sault  Ste. 
Marie,  telegraphed  to  her  solicitor  at  that 
place,  "  Sell  if  possible,  writing  particulars ; 
will  give  you  good  conunission.'*  C.  agreed  to 
purchase  it  for  $600  and  the  solicitor  tele- 
graphed M.,  **  Will  you  sell  three-quarter  in- 
terest sixty-seven  acre  parcel,  Korah,  for  six 
hundred,  half  cash,  balance  year.  Wire  stat- 
ing commission."  M.  replied,  **  Will  accept 
offer  suggested.  Am  writing  particulars: 
await  my  letter."  The  same  day  she  wrote 
the  solicitor,  "  Telegram  received.  I  will  ac- 
cept $600.  $300  cash  and  $300  with  interest 
at  one  year.  This  payment  I  may  say  must 
be  a  marked  cheque  at  par  for  $300,  minus 
your  commission  $15,  and  balance  $300  se- 
cured." The  property  was  incumbered  to  the 
extent  of  over  $300  and  the  solicitor  deducted 
this  amount  from  the  purchase  money  and  sent 
M.  the  balance  which  she  refused  to  accept. 
He  also  took  a  conveyance  to  himself  from  the 
former  owner  paying  off  the  mortgage  held  by 
the  latter.  In  an  action  against  M.  for  spe- 
cific performance  of  the  contract  to  sell: 
Held,  affirming  the  judgment  of  the  Court  of 
Appeal,  that  the  only  authority  the  solicitor 
had  from  M.  was  to  sell  her  interest  for  $586 
net  and  the  attempted  sale  for  a  less  sum  was 
of  no  effect.  Held,  further,  that  the  convey- 
ance to  the  solicitor  by  the  former  owner  was 
for  M.'s  benefit  alone.  Clergue  v.  Murray, 
xxxii.,  450. 

[Leave  to  appeal  refused,  21st  July.  1903. 
In  refusing  the  application  for  leave  to  ap- 
peal, the  Mvy  Council  referred  to  Prince  v. 
Qagnon  (8  App.  Cas.  103).] 

35.  Title  to  land  —  Agreement  to  convey 
land — Title  under  wUl  —  Restriction  —  Part 
performance — Special  legislation— Compliance 
with  terms  of,} — ^The  appeal  was  from  a  de- 
cision of  the  Court  of  Appeal  for  Ontario, 
affirming  the  judgment  of  the  Queen's  Bench 
Division  in  favour  of  the  plaintiff.  Land  was 
devised  to  Northcote  with  a  provision  in  the 
will  that  he  should  not  sell  or  mortgage  it 
during  his  life,  but  might  devise  it  to  his 
children.  Northcote  agreed  in  writing  to  sell 
the  land  to  Vigeon.  who  was  not  satisfied  as 
to  Northcote's  power  to  give  a  good  title,  and 
the  latter  petitioned  under  the  Vendors  and 
Purchasers  Act  for  a  declaration  of  the  court 
thereon.  The  court  held  that  the  will  gave 
Northcote  the  land  in  fee  with  a  valid  restric- 
tion against  selling  or  mortgaging.  [In  re 
Northcote,   18   O.    R.   107].     Northcote   then 

I  asked  Vigeon  to  wait  until  he  could  apply  for 
i  special   legislation   to  enable  him  to  sell,  to 
.  which   Vigeon   agreed,   and   thenceforth   paid 
I  interest    on    the    proposed    purchase    money. 
I  Northcote  applied  for  a  special  Act  which  was 
I  passed  giving  him  power,  notwithstanding  the 
restriction  in  the  will,  to  sell  the  land  and 
I  directing  that  the  purchase  money  should  be 
I  paid  to  a  trust  company.     Prior  to  the  pass- 
,  ing  of  this  Act  Northcote,  in  order  to  obtain 
I  a  loan  on  the  land,  had  leased  it  to  a  third 
'  party,    and    the   lease    was    mortgaged,    and 
Northcote  afterwards  assigned  his  reversion  of 
the  land. — In  an  action  by  Vigeon  for  speci- 
fic performance  of  the  contract  with  her.  de- 
fendant claimed  that  the  contract  was  at  an 
end  when  the  judgment  on  the  petition  wa:» 
given,  and  that  if  performance  were  decreed 
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the  amount  due  on  the  mortgage  sl)ould  be 
paid  to  him  and  only  the  balance  to  the 
trust  company.  —  The  Supreme  Court  held, 
affirming  the  decision  of  the  Court  of  Appeal, 
that  it  was  not  open  to  Northcote  to  attack 
the  decision  of  the  Chancellor  on  the  petition 
under  the  Vendors  and  Purchasers  Act;  that 
if  it  were,  and  that  decision  should  be  over- 
ruled, Vigeon  would  be  all  the  more  entitled 
to  specific  performance;  that  the  evidence 
shewed  the  lease  granted  by  Northcote  to 
have  been  merely  colourable  and  an  attempt 
to  raise  money  on  the  land  by  indirect  means ; 
and  that  the  decree  should  go  for  specific 
performance,  the  whole  purchase  money  to  be 
paid  in  to  a  trust  company.  Northcote  v. 
Vigeofif  xxii.,  740.  i 

36.  Sale  of  land — Agreement  for  sale — Mu- 
tual miaiake  —  Reaervafion  of  minerals.] — 
The  E.  &  N.  By.  Co.  executed  an  agreement 
to  sell  certain  lands  to  H.,  who  entered  into 
possession,  made  Improvements,  and  paid  the  I 
purchase  money,  whereupon  a  deed  was  de- 
livered  to  him  which  he  refused  to  accept  as  I 
it  reserved  the  minerals  on  the  land  while  the  I 
agreement  was  for  an  unconditional  sale.    In  I 
and  action  by  H.  for  specific  performance  of  • 
the  agreement  the  company  contended  that  in  | 
its  conveyances  the  word  *  land  "  was  always 
used   as  meaning  land   minus   the   minerals. 
Held,  reversing  thejudgment  of  the  Supreme 
Court  of  British   Columbia    (6  B.   C.   Bep. 
228),  Taschereau,  J.,  dissenting,  that  the  con- 
tract for  sale  being  expressed  in  unambiguous 
language,  and  H.  having  had  no  notice  of  any 
reservations,  it  could  not  be  rescinded  on  the 
ground  of  mistake  and  he  was  entitled  to  a 
decree    for   specific   performance.     Hohhs   v. 
Esquimau  and  Nanatmo  Ry,  Co.  xxix..  450. 

[Leave  was  granted  for  an  appeal  to  the 
Privy  Council  and,  subsequently,  on  a  com- 
promise between  the  parties,  the  appeal  was 
dismissed  for  want  of  prosecution.  (See  Can. 
Gaz.  vol.  xxxiii.,  p.  893).] 


letters  patent  annulled  as  having  been  is- 
sued by  mistake  and  in  ignorance  of  a  ma- 
terial fact  notwithstanding  the  registration 
of  the  first  deed  in  the  Crown  Lands  Office. 
Fonseca  v,  Attomey^eneral  for  Canada  (17 
Can.  S.  C.  B.  612)  referred  to.  Held,  fur- 
ther, Taschereau,  J.,  dissenting,  that  it  is  not 
necessary  that  such  an  action  should  be  pre- 
ceded or  accompanied  by  tender  or  deposit  of 
the  dues  paid  to  the  Crown  in  order  to  obtain 
the  issue  of  the  letters  patent.  The  Queen  v. 
M^ontminy,  xxix.,  484. 


VENUE. 

Change  of — Increased  expenses  —  Criminal 
trial — Jfleading  to  indictment — Conviction. 

See  Habeas  Cobfus.  2. 


VENTE  A  REICEBE.  I 

Scire  facias — Title  to  land — Annulment  of 
letters  patent — Tender — Sale  or  pledge — Con- 
cealment of  material  facts  —  Arts.  121^-19119 
R.  8.  Q. — Registration  —  Transfer  of  Urown  , 
lands^Ari.  1007  C.  P.  Q.—Art.  155S  O.  CI—  I 
A  sale  of  land  subject  to  the  right  of  redemp- 
tion  (vente  A  rimM),  transfers  the  title  m 
the  lands  to  the  purchnser  in  the  Rame  manner 
as  a  simple  contract  of  sale.   Salvas  v.  Vassal 
(27  Can.  S.  C.  B.  68)  followed.    The  locatee  , 
of  certain  Crown  lands  sold  his  rights  therein  | 
to  B.,  reserving  the  right  to  redeem  the  same 
within  nine  years,  and  subsequently  sold  the 
same  rights  to  M.,  subject  to  the  first  deed.  ; 
These  deeds  were  both  registered  in  their  pro-  j 
per  order  in  the  registry  office  for  the  division   ' 
and  in  the  Crown  Lands  Office  at  Quebec.    M. 
paid   the  balance  of  Crown  dues  remaining 
unpaid  upon  the  land  and  made  an  applica-   I 
tion   for  letters   patent  of  grant  thereof   in 
which  no  mention  was  made  of  the  former   i 
sale  by  the  original  locatee.     In  an  action  by  , 
scire  facias  for  the  annulment  of  the  letters   , 
patent  granted  to  M. ;  Held.  Taschereau.  J., 
dissenting,   that  the   failure  to  mention   the 
vente   d   rhnSrS   in   the   application    for   the 
letters   patent   was   a   misrepresentation    and 
concealment    which    entitled    the    Crown    to 
have,    the     grant     declared     void     and    the 


TERDIOT. 

1.  Appeal — Question  of  procedure — Verdict 
of  jury — Weight  of  evidence.] — ^The  Supreme 
(jourt  of  Canada  refused  to  interfere  with  a 
decision  of  the  Court  of  Appeal  for  Ontario 
in  a  matter  of  procedure,  namely,  whether  a 
verdict  of  a  jury  was  a  general  or  special 
verdict. — ^The  court  also  refused  to  disturb  the 
verdict  on  the  ground  that  it  was  against  the 
weight  of  evidence  after  it  had  been  affirmed 
by  the  trial  judge  and  the  Court  of  Appeal. 
Toronto  Ry.  Co.  v.  Balfour,  xxxii.,  239. 

2.  Negligence  —  Railway — Sparks  from  en- 
gine— Evidence — Findings  of  jury — Defective 
construction.]  —  Fire  was  discovered  on  J.*s 
farm  a  short  time  after  a  train  of  the  Grand 
Trunk  Bailway  had  passed  it  drawn  by  two 
engines,  one  having  a  long,  and  the  other  a 
short,  or  medium,  smoke-box.  In  an  action 
against  the  company  for  damages  it  was 
proved  that  the  former  was  perfectly  con- 
structed. Two  witnesses  considered  the  other 
defective,  but  nine  men.  experienced  in  the 
construction  of  engines,  swore  that  a  larger 
smoke-box  would  have  been  unsuited  to  the 
size  of  the  engine.  The  jury  found  that  the 
fire  was  caused  by  sparks  from  one  engine  and 
they  believed  it  was  from  that  with  the  short 
smoke-box ;  and  that  the  use  of  said  box  con- 
stituted negligence  in  the  company  which  had 
not  taken  the  proper  means  to  prevent  emis- 
sion of  sparks.  Ueld,  affirming  the  judgment 
of  the  Court  of  Appeal  (2  Ont.  L.  B.  689), 
that  the  latter  finding  was  not  justified  by 
the  evidence  and  the  verdict  for  plaintiff  at 
the  trial  was  properly  set  aside.  Jackson  v. 
Grand  Trunk  Ry.  Co.,  xxxii.,  245. 

3.  Negligence — Machinery  in  mine — Defeo^ 
tive  construction — Proximate  cause  of  injury 
— Fault  of  fellow-workman — Defective  ways, 
works  and  machinery — Verdict — Findings  of 
fact — Practice.] — An  elevator  cage  was  used 
in  defendants*  mine  for  the  transportatfon  of 
workmen  and  materials  through  a  shaft  over 
eight  hundred  feet  in  depth.  It  was  lowered 
and  hoisted  by  means  of  a  cable  which  ran 
over  a  sheave-wheel  at  the  top  of  the  shaft, 
and,  to  prevent  accidents,  guide-rails  were 
placed  along  the  elevator  shaft  and  the  cage 
was  fitted  with  automatic  dogs  or  safety- 
clutches  intended  to  engage  upon  these  guide- 
rails  and  hold  the  cage  in  the  event  of  the 
cable   breaking.     The    guide-rails   were   con- 
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tinued  only  to  a  point  about  twenty  feet  be- 
low the  sheave-wheel.  On  one  occasion  the 
engineman  in  charge  of  the  elevator  carelesdy 
allowed  the  cage  to  ascend  higher  than  the 
guide-rails  and  strike  the  sheave-wheel  with 
such  force  that  the  cable  broke  and  the  safety- 
clutches  failing  to  act,  the  cage  fell  a  distance 
of  over  eight  hundred  feet,  smashed  through  a 
bulkhead  at  the  eight  hundred  foot  level  and 
injured  the  plaintiff  who  was  engaged  at  the 
work  for  which  he  was  employed  by  the  de- 
fendants about  fifty  feet  lower  down  in  the 
shaft.  In  an  action  to  recover  damages  for 
the  injury  sustained,  the  jury  found  that  the 
immediate  cause  of  the  injury  was  "  the  non- 
continuance  of  the  guide-rails"  which,  in 
their  opinion,  "  caused  the  safety-clutches  to 
tail  in  their  action,  and  therefore  allowed 
the  cage  to  fall."  Held,  reversing  the  judg- 
ment appealed  from  (9  B.  C.  Rep.  62),  that 
the  verdict  rendered  in  favour  of  the  plaintiff 
ought  not  to  have  been  disregarded,  as  there 
was  sufficient  evidence  to  support  the  finding 
of  fact  by  the  jury.  McKelvcy  v.  LeRoi  Min- 
ing Co.,  zxzii..  664. 

4.  Slander  —  Discretion  of  trial  judge  — 
Special  vindictive  damages  —  Assessment  of 
damages — Interference  on  appeal. 

See  Appeal,  205. 

5.  Setting  aside  —  Entering  new  verdict — 
New  trial— 37  Vict,  c.  7,  ss.  32,  33  {Ont.)  — 
38  Vict,  c.  11,  ss,  20,  22,  38  {D,)— Jurisdic- 
tion of  appellate  courts. 

See  Appeal,  130. 

6.  Findings  of  fact — Judge*s  charge— An- 
swers by  jury — Negligence — Evidence  sufficient, 
on  the  whole,  to  warrant  verdict. 

See  Railways,  101. 

7.  Irregularity  at  trial— R.  S.  C.  c  174,  s. 
2Jf6 — Cured  by  verdict — Personation  of  juror. 

See  Criminal  Law,  7. 

8.  Damages — Evidence — New  trial — PuUic 
h  ridge — Repairs, 

See  Nbglioence,  189. 

9.  New  trial — Damages — Evidence — Special 
injury — Remote  or  excessive  damages — Neglir 
gence  in  care  of  streets. 

See  Negligence.  188. 

10.  Proof  of  accidental  death — Waiver  of 
condition  in  policy — Finding  of  jury — Verdict, 

See  Insubance,  Accident,  7. 

11.  Operation  of  railway — Defective  ways 
or  plant — Lock  on  switch—Negligence — Evi- 
dence of  facts — Findings  of  jury — Common 
law  liability — Employer  and  employee — As- 
sessment  of  damages. 

See  Railways,  113. 

12.  t)peration  of  tramway  —  Contributory 
negligence — Pleadings  —  Issues — Evidence  — 
Verdict — New  trial — Objections  taken  on  ap- 
peal. 

See  New  Trial,  82. 

13.  Evidence  of  possession  —  Finding  of 
jury — Statute  of  Limitations, 

See  Title  to  Land.  88. 

And  see  Findings  of  Fact — ^Judqe — Jury. 


VIOE-ADHIRAIiTY. 

;See  Admiralty  Law. 


VIEW. 

1.  Windows  overlooking  neighbour*s  pro-' 
perty — Light  and  air — Long  user — Prescrip- 
tion. 

See  Easement,  4. 

2.  Trespass — Windows  overlooking  adjoin- 
ing land—Boundary  line — Evidence — Waiver. 

See  Title  to  Land,  41. 


VIOI<ENC£. 

See  Duress. 


VIS  liAJOB. 

1.  Fortuitous  event — High  wind  —  Negli- 
gence— Fall  of  wall  after  fire — Arts,  17,  s.-s, 
24,  1053,  1055,  1071  O.  C.]— Where  fire  de- 
stroyed his  house,  leaving  walls  dangerous 
and  defendant,  knowing  the  fact,  neglected  to 
secure  or  support  a  wall  or  take  it  down,  and 
some  days  after  the  fire  it  was  blovra  down 
by  a  high  wind  and  damaged  plaintiff's  house, 
defendant  cannot  shield  himself  under  plea  of 
vis  major.  Judgment  appealed  from  (M.  L. 
R.  6  Q.  B.  402)  affirmed.  Nordheimer  v. 
Alexander,  six..  248. 

2.  Negligence  —  Driving  timber  —  Servi- 
tude —  Watercourses  —  Floatable  rivers  — 
Statutory  duty  —  55  Vict,  c,  37  (Que,)  — 
Riparian  rights  —  Joint  tort-feasors,]  —  The 
Rouge  River,  in  the  Province  of  Quebec, 
is  floatable  but  not  navigable,  and  is  used 
by  lumbermen  foi*  bringing  down  sawlogs 
to  booms  in  which  the  logs  are  collected 
at  the  mouth  of  the  river  and  distri- 
buted among  the  owners.  The  plaintiff  con- 
structed a  municipal  bridge  across  the  river 
near  its  mouth  where  the  collecting  booms 
are  situated.  The  defendant  and  a  number  of 
other  lumbermen  engaged  in  driving  their  logs, 
mixed  together,  down  the  river,  did  not  place 
men  at  the  bridge  to  protect  it  during  the  drive 
and  took  no  precautions  to  prevent  the  forma- 
tion of  jams  of  their  logs  at  the  piers  of  a 
railway  bridge  which  crosses  the  river  a  short 
distance  below  the  municipal  bridge,  nor  did 
they  break  up  a  jam  of  logs  which  formed 
there,  but  they  abandoned  the  drive  before  the 
logs  had  been  safely  boomed  at  the  river 
mouth.  The  River  Rouge  is  subject  to  sudden 
freshets  during  heavy  rains,  and,  on  the 
occurrence  of  one  of  these  fresbets,  the  waters 
were  penned  back  to  the  jam  and  a  quantity  of 
the  logs  were  swept  up  stream  with  such  force 
that  the  superstructure  of  the  municipal  bridge 
was  carried  away.  In  an  action  by  the  muni- 
cipality to  recover  damages  from  the  lumber- 
men, jointly  and  severally.  Held,  affirming  the 
judgment  appealed  from,  the  Chief  Justice  and 
Sedgewick,  J.,  dissenting,  that,  irrespectively 
of  any  duty  imposed  by  statute,  the  proprie- 
tors of  the  logs  were  liable  for  actionable 
negligence  on  account  of  the  careless  manner 
in  which  the  driving  of  the  logs  was  carried  on, 
and  were  jointly  and  severally  responsible  in 
damages  for  the  injuries  so  caused.  Held, 
further,  that  the  right  of  lumbermen  to^float 
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timber  down  rivers  and  streams  is  not  a  para- 
mount right  but  an  easement  which  must  be 
enjoyed  with  such  care,  skill  and  diligence  as 
may  be  necessary  to  prevent  injury  to  or  in- 
terference with  the  concurrent  rights  of 
riparian  proprietors  and  public  corporations 
entitled  to  bridge  or  otherwise  make  use  of 
such  watercourses.  Ward  t.  Township  of 
Grenville,  xxzii.,  510. 


VOTE,  VOTERy  VOTINO. 

See    Election    Law — Municipal   Corpora- 
tion. 


WAIVER. 

1.  Illegal  assessment — Disputed  taw — Pay- 
ment under  protest  to  avoid  process — Estop- 
pel.]— Payment  under  protest  of  disputed 
taxes  in  order  to  avoid  summary  execution 
does  not  preclude  the  party  from  afterwards 
taking  proceedings  to  have  the  assessment 
quashed.  Judgment  appealed  from  (23  N.  b. 
Rep.  591)  reversed.    Ew  parte  Letoin^  xl.,  484. 

2.  Condition  in  policv — Short  prescription 
— Pleading — Appeal."] — The  plaintiff  cannot 
on  appeal  rely  upon  a  waiver  of  a  condition 
in  a  policy  of  insurance  shortening  the  time 
limited  for  action  on  claims  arising  there- 
under unless  it  has  been  specially  pleaded. 
Judgment  appealed  from  (M.  L.  K.  3  Q.  B. 
293)  affirmed.  Allen  v.  Merchants'  Marine 
Ins.  Co.,  XV.,  488. 

See  No.  4,  infra. 

3.  Title  to  land — Objections  to  title.] — A 
purchaser  who  takes  possessicHi  of  the  prop- 
erty and  exercises  acts  of  ownership  by  mak- 
ing repairs  and  improvements,  will  be  held 
to  have  waived  any  objections  to  the  title. — 
Objections  to  title  cannot  be  raised  where 
the  purchaser  has  made  a  tender  of  a  blank 
deed  of  mortirage  for  execution  for  the  pur- 
pose of  carrying  out  the  purchase.  Judgment 
appealed  from  (29  N.  S.  Rep.  424)  affirmed. 
Wallace  v.  Hesslein,  xxix.,  171. 

4.  Life  insurance  —  Benefit  association — 
Payment  of  assessments — Forfeiture — Waiver 
— Pleading.] — ^A  member  of  a  benefit  asso- 
ciation died  while  suspended  from  membership 
for  non-payment  of  aiwessments.  In  an  action 
by  his  widow  for  the  amount  of  his  benefit 
certificate  it  was  claimed  that  the  forfeiture 
was  waived.  Held,  reversing  the  judgment  of 
the  Court  of  Appeal,  that  the  waiver  not  hav- 
ing been  pleaded  it  could  not  be  relied  on 
as  an  answer  to  the  plea  of  non-pasrment. 
.4,Uen  V.  Merchants  Marine  Insurance  Com- 
pany. (15  Can.  S.  C.  R.  488)  followed. 
Knights  of  Maccabees  v.  Hilliker,  xxix.,  397. 

See  No.  2,  ante. 

5.  Fire  insurance — Conditions  of  policy — 
Time  limit  for  delivering  proofs — Condition 
precedent — Authority  of  a^en*.]— Compliance 
with  conditions  precedent  to  liability  cannot 
be  waived  unless  such  waiver  be  clearly  ex- 
pressed in  writing  signed  as  required  by  con- 
ditions in  the  policy.  Judgment  appealed  from 
(31  N.  S.  Rep.  348)  reversed.  Atlas  Assur. 
Co.  V.  Brovmell,  xxix.,  537. 

8.  c.  D. — 48 


6.  Municipal  corporation — Waterworks  — 
Rescission  of  contract — Notice — Mise  en  de- 
meure — Long  user — Woir^r — Art.  1067  C.  C] 
— ^A  contract  for  the  construction  and  main- 
tenance of  a  system  of  waterworks  required 
them  to  be  completed  in  a  manner  satisfac- 
tory to  the  corporation  and  allowed  the  con- 
tractors thirty  days  after  notice  to  put  the 
works  in  satisfactory  working  order.  On  the 
expiration  of  the  time  for  the  completion  of 
the  works  the  corporation  served  a  protest 
upon  the  contractors  complaining  in  general 
terms  of  the  insufficiency  and  unsatistactory 
construction  of  the  works  without  specifying 
particular  defects,  but  made  use  of  the  works 
complained  of  for  about  nine  years  when, 
w^ithout  further  notice,  action  was  Drought 
for  the  rescission  of  the  contract  and  forfeit- 
ure of  the  works  under  i  conditions  in  the 
contract.  Held,  that  after  the  long  delay, 
when  the  contractors  could  not  be  replaced  in 
the  original  position,  the  complaint  must  be 
deemed  to  have  been  waived  by  acceptance 
and  use  of  the  waterworks  and  it  would,  under 
the  circumstances,  be  inequitable  to  rescind 
the  contract.  Town  of  Richmond  v.  Lafon- 
taine,  xxx.,  155. 

7.  Revocation  of  judgment — Cross-demand 
— Art.  1164  C.  P.  Q. — Pleading — Declinatory 
eaception.] — ^A  cross-demand  filed  with  a  peti- 
tion for  revision  of  judgment  is  not  a  waiver 
of  a  declinatory  exception  previously  pleaded 
therein,  nor  an  acceptance  of  the  jurisdiction 
of  the  court. — In  order  to  take  advantage  of 
waiver  of  a  nreliminary  exception  to  the 
competence  of  the  tribunal  over  the  cause  of 
action  on  account  of  subsequent  incompat- 
ible nleadings,  the  plaintiff  must  invoke  the 
alleged  waiver  of  the  objection  in  his  answers. 
— ^Judgment  appealed  from,  affirming  Q.  R. 
16  S.  C.  22,  reversed.  Magann  v.  Auger, 
xxxi.,  186. 

8.  Mortgaged  premises — Assignment  by  les- 
see — Payment  of  rent  to  mortgagee — Forfeit- 
ure— Payment  of  accelerated  rent.] — ^The  as- 
signee of  a  lessee  held  possession  of  the  leased 
premises  for  three  months  and  the  lessors 
accepted  rent  from  him  for  that  time  and 
from  sub-lessees  for  the  month  following. 
Held,  reversing  the  judgment  appealed  from 
(1  Out.  L.  R.  172),  that  as  the  lessors  had 
claimed  six  months'  accelerated  rent  under 
the  forfeiture  clause  in  the  lease  and  testified 
at  the  trial  that  they  had  elected  to  forfeit; 
as  the  assignee  had  a  statutory  right  to  re- 
main in  possession  for  the  three  months  and 
collect  the  rents ;  as  the  evidence  shewed  that 
the  receipt  by  the  lessors  of  the  three  months' 
rent  was  in  pursuance  of  a  compromise  with 
the  assignee  in  respect  to  the  acceleration ; 
and  as  the  month's  rent  from  the  sub-tenants 
was  only  for  compensation  by  the  latter 
for  being  permitted  to  use  and  occupy  the 
premises  and  for  their  accommodation :  the 
lessors  could  not  be  said  to  have  waived  their 
right  to  claim  a  forfeiture  of  the  lease. — 
Mortgagees  of  the  leased  premises  having 
notified  the  sub-tenants  to  pay  rent  to  them 
the  assignee  paid  them  a  sum  in  satisfaction 
of  their  claim  with  the  assent  of  the  lessors 
against  whose  demand  it  was  charged.  Held, 
that  this  also  was  no  waiver  of  the  lessors 
right  to  claim  a  forfeiture.  Sfopcr  v.  Little- 
John,  xxxi.,  572. 

9.  Fire  insurance — Condition  of  policy — 
Proof  of  loss — Waiver — Acts  of  officials^] — 
An  insurance  company  cannot  be  presumed  to 
have  waived  a  condition  precedent  to  action 
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on  a  policy  on  account  of  unauthorised  acts 
of  its  officers. — Judgment  appealed  from  re- 
versed, Oirouard.  J.,  dissenting.  Hyde  v. 
Lefaivre,  zxxii.,  474. 

10.  Part  execution  of  judgment — Reference 
to  experts — Lobs  of  right  to  appeal — Res  judi- 
cata. 

See  Affeal.  162. 

11.  Winding-up  insolvent  hank^Priority  of 
Crown  'Claims — Acceptance  of  dividends — No- 
tice—Estoppe]r—Ji5  \ict,  c.  28  (D.). 

See  Cbown,  73. 

12.  Policy  of  insurance — Conditions^Proofs 
of  loss — Waiver  in  writing — Wrongful  with- 
holding of  policy — Estoppel, 

See  INSUBANCE,  Fibe,  82. 

13.  Promotion  of  joint  stock  company — 
Subscription  for  shares — 'Misrepresentation — 
Concealment — Bond  fides — Action  ex  delicto 
— Damages — Waiver. 

See  Ck>iiPANT  Law,  11. 

14.  Foreclosure  and  sate — Purchase  Itv 
trustee — Fraud — Possession — Statute  of  Lim- 
itations— Redemption, 

See  Limitations  of  Actions,  24. 

15.  Policy  of  insurance — Condition — Writ- 
ten notice — Adjustment — Estoppel  —  Powers 
of  inspector  or  agent. 

See  INSUBANCE,  FntE,  20. 

16.  Policy  of  insurance — Error  in  describ- 
ing risk — Reference  of  claim  to  arbitration — 
Contract — Representation  by  insured. 

See  Insurance,  Fhuc,  03. 

17.  Seizure  of  lands — Alias  writ — Opposi- 
tion to  annul. 

See  Pbactice  and  Pbocedubb,  131,  132. 

18.  Application  in  chambers — Form  of  ap- 
peal bond — Objections — Practice  —  Failure  to 
move  for  dismissal  of  uppeal. 

See  Appeal,  2. 

19.  Dissolution  of  partnership— ^Expulsion 
of  member — Breach  of  terms — Misconduct — 
Ifotice, 

See  Pabtnebship,  23. 

20.  Public  works  contract — Condition  pre- 
cedent —  Extras  —  Reference  by  Grown  — 
Waiver  of  legal  rights — Costs  withheld. 

See  Abbitbations,  20. 

21.  Acceptance  of  fees  by  Crown  Lands 
Commissioners — Registration  of  transfer  of 
rights — Cancellation, 

See  Cbown,  87. 

22.  Accident  policy— Condition  precedent — 
Immediate  notice — Claim  contested  on  other 
grounds. 

See  Insurance,  Accident,  2. 

23.  Contract  for  exchange  of  lands — Con^ 
duct  of  person  seeking  relief — Time  of  the 
essence  of  contract  —  Extension  —  Notice  — 
Rescission. 

See  Specific  Pebfobmancb,  4. 


24.  Creditor's  Hen — Materials  supplied  to 
contractor — Settlement  by  note — Suspension 
of  lien. 

See  Lien,  6. 

25.  Application  for  insurance  —  Conceal- 
ment— Material  facts — Receipt  of  premium 
and  issue  of  policy  after  knowledge  by  in- 
surer. 

See  iNSUBANCE.  Mabine,  48. 

26.  Irregular  appearance — Disavou)al  of  at- 
torney— Long  delay — Estoppel, 

See  Requete  Civile,  1. 

27.  Life  insurance — Condition  in  policy — 
Payment  of  premium  by  note — Renewal  of 
note — Demand  of  payment  after  dishonour. 

See  Insurance,  Livb,  29. 

28.  Insurance  against  fire — Mutual  Insur* 
ance  Company — Contract — Termination  of — 
Notice  —  Statutory  conditions  —  R.  S,  O. 
(1887)   0.  167— Estoppel. 

See  INSUBANCE,  FiBE,  45. 

29.  Debtor  and  creditor — Composition  and 
discharge  —  Acquiescence  in— New  arrange- 
ment of  terms  of  settlement — Waiver  of  time 
clause — Principal  and  agent  —  Deed  of  dis- 
charge— Notice  of  withdrawal  from  agreement 
— Fraudulent  preferences. 

See  Debtob  and  Gbeditob,  6. 

30.  Fire  insurance — Conditions  of  policy — 
Breach — Recoanition  of  existing  risk  after 
breach — Agenfs  authority. 

See  INSUBANCE,  FiBE,  26. 

31.  Vendor  and  purchaser  —  Specific  per- 
formance— Laches, 

Vendob  and  Pubchaseb,  33. 

32.  Fire  insurance — Constrtsction  of  con- 
tract —  •*  VntU  "  —  Condition  precedent  — 
Waiver — Estoppel — Authority   of   agent. 

See   INSUBANCE.   FiBE,   42. 

33.  Insurance  policy — Allegation  and  proof 
of  performance  of  condition  precedent  to  ac- 
tion— Ontario  Judicature  Act. 

See  PBAcncE  and  Pbocedube.  8. 

34.  Forfeiture  of  right  to  appeal — Condi- 
tion precedent — Ouster  of  jurisdiction — 06- 
jection  raised  by  court. 

See  Appeal,  432. 

35.  Error — Misrepresentation  —  Consider- 
ation of  contract — Delaying  action — Laches — 
Ratification — Estoppel, 

See  Vendob  and  Pubchaseb,  26. 

36.  Condition  of  policy  of  fire  insurance — 
Breach — Further  insurance — Interest  of  in- 
sured— Mortgagor  as  owner— Pleading — Prac- 
tice— Estoppel, 

See  Insurance^  Fire,  29. 

37.  Arbitration  —  Condition  precedent  — 
New  grounds  on  appeal — Assessment  of  dam- 
ages— Interference  by  appellate  court. 

See  RiVEBS  and  Stbeaics,  6. 

38.  Proof  of  accidental  death — Waiver  of 
condition  in  policy — Finding  of  jury — Ver- 
dict. 

See  INSUBANCE,  Accident,  7. 
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WAIXS. 

See  Party  Wall. 


WABEHOUSEMEN. 

1.  Warehouse^eceipt  —  Banking  Act — In- 
dorsement aa  security — 54  Yid,  c.  5  (D.) — 
Right  of  property  J] — At  the  request  of  the 
Consolidated  Bank,  to  whom  the  C.  G.  Co. 
owed  a  large  sum  of  money,  M.  consented  to 
act  as  warehouseman  to  the  company  for  the 
purpose  of  storing  certain  car  wheels  and  pig 
iron,  so  that  they  could  obtain  warehouse- 
receipts  upon  which  to  raise  money.  The 
company  granted  M.  a  lease  for  a  year  of 
the  premises,  upon  which  the  wheels  and 
iron  were  situate,  in  consideration  of  $5. 
The  Consolidated  Bank  then  gave  him  a  writ- 
ten guarantee  that  the  goods  should  be  forth- 
coming when-  required,  and  he  issued  a  ware- 
house-receipt to  the  company  for  the  property, 
which  they  endorsed  to  the  Standard  Bank 
and  obtained  an  advance  thereon,  which  was 
paid  to  the  Consolidated  Bank.  It  appeared 
that  M.  was  a  warehouseman  carrying  on 
business  in  another  par(  of  the  city;  that 
he  acquired  the  lease  for  the  purpose  of  giv- 
ing warehouse-receipts  to  enable  the  company 
to  obtain  an  advance  from  the  Consolidated 
Bank:  and  that  he  had  not  seen  the  prop- 
erty himself,  but  had  s^it  his  foreman  to 
examine  it  before  giving  the  receipt.  An 
attachment  in  insolvency  issued  against  the 
company,  and  K.  as  assignee  took  possession 
of  the  goods  covered  by  this  receipt,  claim- 
ing them  as  part  of  the  assets  of  the  estate. 
M.  then  sued  K.  in  trespass  and  trover  for 
the  taking.  Held^  per  Strong.  Taschereau  and 
Gwynne,  JJ.,  affirming  the  Court  of  Appeal 
for  Ontario  (3  Ont.  App.  R.  35) ,  that  M.  never 
had  any  actual  possession,  control,  or  prop- 
erty in,  the  goods  so  as  to  make  the  receipt 
given,  under  the  circumstances,  a  valid  ware- 
house-receipt within  the  meaning  of  the 
clauses  in  that  behalf  in  the  Act  34  Vict.  c. 
5  (D.)  relating  to  banks  and  banking. — 
Per  Ritchie.  C.J.,  and  Fournier  and  Henry, 
J  J.,  contra,  that  M.  quoad  these  goods 
was  a  warehouseman  within  thp  meaning  of 
;^4  Vict.  c.  5  (I).),  so  as  to  make  his  receipt 
indorsed  effectual  to  pass  the  property  to  the 
Standard  Bank  for  the  security  of  the  loan 
made  to  the  company  in  the  usual  course  of 
its  banking  business.  MiUoy  v.  Kerr,  viii., 
474. 

2.  Wharfinger — Indorsement  of  warehouse- 
receipt — Banks  and  hanking — Owner  acting  as 
warehouseman — Constitutional  law — SJf  \  ict. 
c.  J  (P.) — Jurisdiction  of  Parliament  of 
Canada.] — The  appellants  discounted  for  a 
trading  firm  on  the  understanding  that  a 
quantity  of  coal  purchaj^d  by  the  firm  should 
be  consigned  to  them,  and  that  they  would 
transfer  to  the  firm  the  bills  of  lading,  and 
should  receive  from  one  of  the  members  of 
the  firm  his  receipt  as  a  wharfinger  and  ware- 
houseman for  the  coal  as  having  been  de- 
posited by  them,  which  was  done,  and  the 
following  receipt  was  given :  "  Received  in 
store  in  Big  Coal  House  warehouse  at  To- 
ronto, from  Merchants  Bank  of  Canada  (at 
Toronto).  1458  cons  stove  coal,  and  261 
tons  chestnut  coal,  per  schooners  'Dundee,* 

*  Jessie    Drummond,*      *  Gold    Hunter,'    and 

*  Annie  Mulvey,*  to  be  delivered  to  the  order 
of  the  said  Merchants  Bank  to  be  indorsed 
hereon.  This  is  to  be  regarded  as  a  receipt 
under  the  provisions  of  statute  34  Vict.  c. 


5 — value  $7,000.  The  said  coal  in  sheds  fac- 
ing Esplanade  is  separate  from  and  will  be 
kept  separate  and  distinguishable  from  other 
coal.V  The  firm  became  insolvent  and  the  as- 
signee sought  to  hold  the  coal  as  the  goods  of 
the  insolvents,  and  filed  a  bill  impeaching  the 
validity  of  the  receipt.  The  Chancellor 
found  that  the  receipt  given  was  valid  within 
the  Act  34  Vict.  c.  5  (D.)  relating  to  banks 
and  banking,  that  it  was  given  by  a  warehouse- 
man, and  that  the  bank  was  entitled  to  hold 
all  the  coal  in  store  of  the  description  named 
in  the  receipt.  This  judgment  was  reversed 
by  the  Court  of  Appeal  for  Ontario.  Held, 
reversing  the  judgment  appealed  from  (8  Ont. 
App.  R.  15),  Ritchie,  C.J.,  and  Strong,  J., 
dissenting,  tnat  it  is  not  necessary  to  the  va- 
lidity of  the  claim  of  a  bank  under  a  ware- 
house-receipt, given  by  an  owner  who  is  a 
warehouseman  and  wharfinger  and  has  the 
goods  in  his  possession,  that  the  receipt  should 
reach  the  hands  of  the  bank  by  indorsement, 
and  that  the  receipt  given  was  a  receipt  with- 
in the  meaning  of  34  Vict.  c.  5  (D.)— HeW, 
per  Ritchie,  C.J.,  and  Strong,  J.  (dissenting). 
That  the  finding  of  the  Chancellor  as  to  the 
fact  of  the  partner  who  signed  the  receipt  be- 
ing a  person  authorized  by  the  statute  to  give 
the  receipt  in  question  should  not  have  been 
reversed,  as  there  was  evidence  that  he  was  a 
wharfinger  and  warehouseman.  —  Per  Four- 
nier, Henry  and  Taschereau,  J  J.  That  ss.  46, 
47  and  48  of  34  Vict.  c.  5  (D.)  are  intra  vires 
of  the  Dominion  Parliament.  Merchants 
Bank  of  Canada  v.  Smith,  viii.,  512. 

2a.  BiU  of  lading  —  Conditions  —  Connect- 
ing lines — Carriage  beyond  terminus — Con- 
tract for  whole  transit — Loss  after  transit — 
Warehousemen — Bailment — Notice  in  writing 
—  Statutory  liahUity — Joint  tort  feasors  — 
Partial  loss — Release  —  Estoppel  —  R,  8.  G. 
o.  109  —  Pleading  —  Res  judicata.] — Where 
a  railway  company  undertakes  to  carry  goods 
to  a  point  beyond  the  terminus  of  its  own 
line  its  contract  is  for  carriage  of  the  goods 
over  the  whole  transit,  and  the  other  com- 
panies over  whose  lines  they  must  pass  are 
merely  agents  of  the  contracting  company  for 
such  carriage,  and  in  no  privity  of  contract 
with  the  shipper.  Bristol  d  Exeter  Ry,  Co, 
v.  CoUins  (7  H.  L.  Cas.  194)  followed.— 
Such  a  contract  being  one  which  a  railway 
company  might  refuse  to  enter  into,  s.  104  of 
the  Railway  Act  (R.  S.  C.  c.  109)  does  not 
prevent  it  from  restricting  its  liability  for 
negligence  as  carriers  or  otherwise  in  respect 
to  the  goods  to  be  carried  after  they  had  left 
its  own  line.  The  decision  in  Vogel  v.  G.  T. 
R,  Co.  (11  Can.  S.  C.  R.  612)  does  ©ot  gov- 
ern such  a  contract. — One  of  the  conditions  in 
a  contract  to  carry  goods  to  P.,  a  place 
beyond  the  terminus  of  the  company's 
line,  provided  that  the  company  **  should  uot 
be  responsible  for  any  Idss,  misdelivery,  dam- 
age or  detention  that  might  happen  to  goods 
sent  by  them,  if  such  loss,  misdelivery,  damage 
or  detention  occurred  after  said  goods  arrived 
at  the  stations  or  places  on  their  line 
nearest  to  the  points  or  places  which  they 
were  consigned  to.  or  beyond  their  said  lim- 
its." Held,  that  this  condition  would  not  re- 
lieve the  company  from  liability  for  loss  or 
damage  occurring  during  transit,  even  if  such 
loss  occurred  beyond  the  limits  of  the  com- 
pany's own  line.  Held,  per  Strong  and  Tas- 
chereau, JJ.,  that  the  loss  having  occurred 
after  transit  was  over,  and  the  goods  delivered 
at  P.,  and  the  liability  of  the  company  as  car- 
riers having  ceased,  this  condition  reduced  the 
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contract  to  one  of  mere  bailment  as  soon  as 
the  goods  were  delivered,  and  also  exempted 
the  company  from  liability  as  warehousemen, 
and  the  goods  were  from  time  to  time  in  x?us- 
tody  of  the  company  on  whose  line  P.  was 
situate,  as  bailees  for  the  shipper.  Fournier 
and  G Wynne,  JJ.,  dissenting. — Another  condi- 
tion provided  that  no  claim  for  damage,  loss, 
or  detention  of  goods  should  be  allowed  un- 
less notice  in  writing,  with  particulars,  was 
given  to  the  station  agent  at  or  aearest  to 
the  place  of  delivery  within  36  hours  after 
delivery  of  the  goods  in  respect  to  which  the 
claim  was  made.  Held,  per  Strong.  J.,  that 
a  plea  setting  up  non-compliance  with  this 
condition  having  been  demurred  to,  and  plain- 
tiff not  having  appealed  against  a  judgment 
overruling  the  demurrer,  the  question  as  to  the 
sufficiency  in  law  of  the  defence  w^as  res 
judicata.  Held,  also,  per  Strong,  J., 
(Gwynne,  J.,  contra)  that  part  of  the  con- 
signment having  been  lost,  such  notice  must 
be  given  in  respect  to  the  same  within  36 
hours  after  delivery  of  those  which  arrive 
safely. — Qu<Bre,  In  the  present  state  of  the 
law  is  a  release  to,  or  satisfaction  from,  one 
of  several  joint  tort  feasors,  a  bar  to  an  ac- 
tion against  the  others? — Judgment  appealed 
from  (15  Ont.  App.  R.  14)  reversed.  Grand 
Trunk  Ry.  Co.  v.  McMUlan,  rvi.,  543. 

[Leave  to  appeal  to  the  Privy  Council  was 
refused  on  the  ground  that  the  case  did  not 
affect  considerable  value  and  was  not  of  very 
substantial  character,  and  the  judgment  did 
not  determine  a  question  of  great  public  in- 
terest nor  of  legal  importance.  Gagnon  v. 
Prince  (8  App.  Cas.  103)  approved,  17th 
May,  1889.  See  Cass.  Dig.  (2  ed.)  741; 
Wheeler.  P.  C.  Law.  982.] 

3.  Placing  wet  grain  in  elevator  —  Negli- 
gence —  Damage* — Responsihility.] — On  ap- 
peal the  Supreme  Court  affirmed  the  judgment 
of  the  Court  of  Appeal  for  Ontario  (26  Ont. 
App.  R.  389). — ^The  negligence  charged  was 
that  the  owners  of  the  elevator  had  taken  in 
grain  from  a  ship  while  rain  was  falling  and 
the  vessel's  hatches  unprotected.  It  was  held 
by  the  judgment  appealed  from  that  defend- 
ant's liability  did  not  begin  till  the  grain  was 
delivered ;  that  they  were  not  obliged  to  pro- 
tect the  grain  while  unloading,  and,  as  a  gen- 
eral assessment  of  damages  had  been  made  on 
this  and  other  grounds  of  negligence,  a  new 
trial  was  ordered.  Dunn  v.  Presoott  Elevator 
Co.,  XXX.,  620. 

4.  Railways  —  Carriers — Special  instruc- 
tions— Acceptance  by  consignee — Negligence — 
Amendm§nt.] — F.  Bros.,  dealers  in  scrap  iron 
at  Toronto,  for  some  time  prior  to  and  after 
1897  had  sold  iron  to  a  rolling  mills  com- 
pany at  Sunnyside  in  Toronto  West.  The 
Q.  T.  R.  Co.  had  no  station  at  Sunnyside,  the 
nearest  being  at  Swansea,  a  mile  further  west, 
but  the  rolling  mills  company  had  a  siding 
capable  of  holding  three  or  four  cars.  In 
1897  F.  Bros,  instructed  the  G.  T.  R.  Co. 
to  deliver  all  cars  addressed  to  their  order  at 
Swansea  or  Sunnyside  to  the  rolling  mills 
company,  and  in  October,  1899,  they  had  a 
contract  to  sell  certain  quantities  of  different 
kinds  of  iron  to  the  company  and  shipped  to 
them  at  various  times  up  to  2nd  January, 
1900,  five  cars,  one  addressed  to  the  company 
and  the  others  to  themselves  at  Sunnyside. 
On  10th  January  the  company  notified  F. 
Bros,  that  previous  shipments  had  contained 
iron  not  suitable  for  their  business  and  not 
of  the  kind  contracted  for,  and  refused  to  ac- 


cept more  until  a  new  arrangement  was  made, 
and  about  the  middle  of  January  they  re- 
fused to  accept  part  of  the  five  cars  and  the 
remainder  before  the  end  of  January.  On 
4th  February  the  cars  were  placed  on  a  sid- 
ing to  be  out  of  the  way,  and  were  there 
frozen  in.  On  9th  February  F.  Bros,  were 
notified  that  the  cars  were  there  subject  to 
their  orders,  and  two  days  later  F.,  one  of 
the  firm,  went  to  Swansea  and  met  the  com- 
pany's manager.  They  could  not  get  at  the 
cars  where  they  were,  and  F.  arranged  with 
the  station  agent  to  have  them  placed  on  the 
company's  siding  and  he  would  have  what  the 
company  would  accept  taken  to  the  mills  by 
teams.  The  cars  could  not  be  moved  until  the 
end  of  April  when  the  price  of  the  iron  had 
fallen  and  F.  Bros,  would  not  accept  them, 
but  after  considerable  correspondence  and  ne- 
gotiation they  took  them  away  in  the  follow- 
ing October  and  brought  an  action  against  the 
G.  T.  R.  Co.  founded  on  the  failure  to  deliver 
the  cars.  It  appeared  that  in  previous  ship- 
ments the  cars  were  usually  forwarded  to  the 
rolling  mills  on  receipt  of  an  order  therefor 
from  the  company,  but  sometimes  they  were 
sent  without  instructions,  and  on  3rd  Febru- 
ary the  station  agent  had  written  to  F.  Bros, 
that  the  cars  were  at  Swansea  and  would  be 
sent  down  to  the  rolling  mills.  Held,  affirm- 
ing the  judgment  of  the  Court  of  Appeal,  that 
the  rolling  mills  company  were  consignees  of 
all  the  cars  and  that  they  had  the  ri^ht  to 
reject  them  at  Swansea  if  not  according  to 
contract.  Having  exercised  such  right  the 
railway  company  were  not  liable  as  carriers, 
the  transitus  having  come  to  an  end  at  Swan- 
sea by  refusal  of  the  company  to  receive 
them. — ^The  Court  of  Appeal,  while  relieving 
the  railway  company  from  liability  as  car- 
riers, held  them  liable  as  warehousemen  and 
ordered  a  reference  to  ascertain  the  damages 
on  that  head.  Held,  i«versing  such  decision. 
Mills,  J.,  dissenting,  that  the  action  was  not 
brought  against  the  railway  company  as  ware- 
housemen, and  as  they  could  only  be  liable 
as  such  for  gross  negligence  and  the  question 
of  negligence  had  never  l>een  raised  nor  tried 
the  action  must  be  dismissed  iti  toto,  with 
reservation  of  the  right  of  F.  Bros,  to  bring 
another  action  should  they  see  fit  The  Orand 
Trunk  Ry.  Co.  v.  Frankel,  xxxiii.,  115. 

And  see  BAiLMEirr. 


WARRANT. 

1.  Criminal  Code,  s.  575 — Persona  designata 
— Officers  de  facto  and  de  jure — **  Chief  con- 
stable " — Confiscation  of  gaming  instruments, 
moneys,  dc. — Ministerial  officer i] — ^A  warrant 
issued  under  s.  575  of  the  Criminal  Code  to 
seize  gaming  instruments  would  be  good  if  is- 
sued on  the  report  of  a  person  who  filled  de 
facto  the  office  of  "deputy  high  constable," 
though  he  was  not  such  de  jure.  O^NeH  v. 
Attorney-General  of  Canada,  xxvi.,  122. 

2.  Illegal  assessment — Several  rates  includ- 
ed in  one  warrant — Cause  of  nullitif.]  — 
Where  the  warrant  for  the  collection  of  a 
single  sum  for  rates  of  several  years,  included 
the  amount  of  an  assessment  which  did  not 
appear  to  be  against  either  the  owner  or  the 
occupier  of  the  property :  Held,  affirming  the 
judgment  appealed  from,  that  the  inclusion  of 
such  assessment  would  vitiate  the  warrant. 
Flanagan  v.  Elliott,  xii..  435. 

See  Assessment  and  Taxes,  20. 
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3.  Form  in  statute  —  Canada  Temperance 
Act — Search  warrant  —  Magistrate's  furisdic- 
iion  —  Constable — Justification  of  mmisterial 
officer  —  Judgment  inter  partes."}  —  A  judg- 
ment on  certiorari  quashing  a  warrant  does 
not  estop  a  constable  from  justifying  under 
it  in  proceedings  to  replevy  goods  seized  unaer 
such  warrant  where  he  was  not  a  party  to 
the  proceedings  to  set  the  warrant  aside  ana 
such  judgment  was  a  judgment  inter  partes 
only.  Taschereau,  J.,  dissented.  Sleeth  v. 
Hurlhert,  xxv.,  620. 

See  Canada  Temperance  Act.  6. 


WARBAHTY. 

1.  Sale  of  land  —  Account  stated — Charges 
<intf  incumhrances  —  Promise  to  pay  without 
reserve,  by  subsequent  deed  —  Knowledge  of 
assessments — Agreement  as  to  interest.] — On 
28th  June,  1877.  the  company  entered  into  an 
agreement,  by  which,  without  any  reserve,  they 
acknowledged  to  owe,  and  promised  to  pay  cer- 
tain sums  of  money  to  L..  transferee  of  one 
of  the  vendors,  who,  in  1875,  sold  lands  to  the 
company  and  by  the  same  deed  L.  agreed  to 
assist  the  company  in  obtaining  a  loan  of 
$350,000,  and  to  relinquish  priority  of  her 
hypothec  for  her  share  on  the  property,  to 
extend  to  six  years  the  period  for  the  payment 
of  the  balance  due  her.  waiving  also  any  right 
to  interest  until  the  company  had  an  available 
surplus  after  paying  interest  and  insurance  in 
connection  with  the  new  loan.  Subsequently, 
on  15th  June,  1880,  L.  transferred  to  C.  the 
balance  alleged  to  be  due  her  under  the  deed 
of  the  28th  June,  1877.  and  he  sued  for  this 
balance  with  interest  from  1st  July,  1877. 
The  company  nleaded  that  under  the  deed  of 
28th  June,  18*7,  interest  could  be  demanded 
only  from  the  1st  July,  1881,  the  date  when 
for  the  first  time  there  was  an  available  sur- 
plus; and  also  that  both  principal  and  inter- 
est were  compensated  by  $1,901.70  paid  the 
city  for  assessments  imposed  for  the  cost  of 
public  improvements  prior  to  the  sale  of  the 
property  to  the  company  in  1875.  The  assess- 
ment rolls  originally  made  for  these  improve- 
ments were  set  aside  by  two  judgments  in 
1870  and  1879.  Held,  affirming  the  judgment 
appealed  from  (4  Dor.  Q.  B.  280)  that 
nnaer  the  circumstances  the  respondent 
could  not  be  said  to  be  the  garant  of  the 
purchasers  of  the  property,  and  there- 
fore he  was  entitled  to  the  payment  of  the 
balance  alleged  to  be  due  under  the  deed  of 
the  28th  June,  1877,  notwithstanding  any 
claim  the  appellants  might  have  against  their 
vendors  under  the  general  warranty  stipulated 
iu  the  deed  of  purchase  of  1875.  Held,  also, 
that  by  the  terms  of  the  deed  of  28th  July, 
1877,  interest  could  be  recovered  only  from 
Ist  June,  1881.  Windsor  Hotel  Co.  v.  Cross, 
iii.,  024. 

See  M.  L.  R.  2  Q.  B.  8  and  M.  L.  R.  1  S. 
C.  137. 

2.  Action  in  warranty  —  Proceedings  taken 
by  warrantee  before  judgment  on  principal  de- 
mand.]— It  is  only  as  regards  tne  prmcipal 
action  that  the  action  in  warranty  is  an  inci- 
dental demand.  Between  the  warrantee  and 
the  warrantor  it  is  a  principal  action,  and 
may  be  brought  after  judgment  on  the  princi- 
pal action,  and  the  defendant  in  warranty  has 
no  interest  to  object  to  the  manner  in  which 
he  is  called  in  where  no  question  of  jurisdic- 


tion arises  and  he  suffers  no  prejudice  there- 
by.— But  if  a  warrantee  elect  to  take  proceed- 
ings against  his  warrantors  before  he  has  him- 
self been  condemned  he  does  so  at  his  own 
risk,  and  if  an  unfounded  action  has  been 
taken  against  the  warrantee,  and  the  war- 
rantee does  not  get  the  costs  of  the  action  In 
warranty  included  in  *  the  judgment  of  dis- 
missal of  the  action  against  the  principal 
plaintiff,  he  must  bear  the  consequences. 
Arohbald  v.  DeLisle;  Baker  v.  DeLisle; 
Mowat  V.  DeLisle,  xxv.,  1. 

3.  Proceedings  en  garantie  —  Assessment  of 
damages— Questions  of  fact.] — The  Supreme 
Ck>urt  will  not  interfere  with  the  amount  of 
damages  assessed  by  a  judgment  appealed  from 
if  there  is  evidence  to  support  it. — In  cases  of 
delit  or  quasi-delit  a  warrantee  may  before 
condemnation  take  proceedings  en  garantie, 
and  the  warrantor  cannot  object  to  being 
called  into  the  principal  action  as  a  defendant 
en  garantie.  Archbald  v.  DeLisle,  etc.  (25 
Can.  S.  C.  R.  1)  followed.  Montreal  Oas 
Co.  V.  St.  Laurent;  City  of  St.  HenH  v.  St, 
Laurent,  zxvi.,  176. 

4.  Suretyship — Recourse  of  sureties  inter  se 
— Ratable  contribution  —  Action  of  warranty 
— Banking — Discharge  of  co-surety — Reserve 
of  recourse — Trust  funds  in  possession  of  a 
surety— Arts,  1156,  1959  C,  CM— Where  one 
of  two  sureties  has  moneys  in  his  hands  to  be 
applied  towards  payment  of  the  creditor,  he 
may  be  compelled  by  his  co-surety  to  pay  such 
moneys  to  the  creditor  or  to  the  co-surety 
himself,  if  the  creditor  has  already  been  paid 
by  him. — When  a  creditor  has  released  one  of 
several  sureties  with  a  reservation  of  his  re- 
course against  the  others  and  a  stipulation 
against  warranty  as  to  claims  they  might 
have  against  the  surety  so  released  by  reason 
of  the  exercise  of  such  recourse  reserved,  the 
creditor  has  not  thereby  rendered  himself 
liable  in  an  action  of  warranty  by  the  other 
sureties.  Macdonald  v.  Whitfield;  Whitfield 
V.  The  Merchants  Bank  of  Canada,  xxvii.,  94. 

5.  Title  to  lands  —  Impeachment  by  war- 
rantor.]— The  grantee  of  the  warrantors  of  a 
title  cannot  be  permitted  to  plead  a  technical 
objection  thereto  in  a  suit  with  the  person  to 
whom  the  warranty  was  given.  Powell  v. 
Watters,  xxviii..  133. 

6.  Sale  of  land — Special  agreement — Know-' 
ledge  of  cause  of  eviction  —  Damages  —  Art, 
1512  C,  C] — ^A  warranty  of  title  accompany- 
ing a  sale  of  lands  does  not  constitute  the  spe- 
cial agreement  mentioned  in  art.  1512  of  the 
Civil  Code  of  Lower  Canada  in  respect  to  lia- 
bility to  damages  for  eviction.  Allan  v.  Price, 
XXX.,  536. 

7.  Title  to  lands  —  Legal  warranty  —  De- 
scription— Plan  of  subdivision — Change  in 
street  line— Accession— Arts,  1506,  1508,  1520 
C.  C.—Arts.  186,  187,  188  C.  P.  Q.—Trou^ 
bles  de  droit — Eviction — Issues  on  appeal  — 
Parties.] — ^A  vendor  of  land,  described  accord- 
ing to  an  existing  plan  of  subdivision,  with 
customary  legal  warranty,  is  not  obliged  to 
defend  the  purchaser  against  troubles  result- 
ing from  the  exercise  subsequently  by  muni- 
cipal authorities  of  powers  in  respect  to  the 
alteration  of  the  street  line. — A  party  called 
into  a  petitory  action  to  take  up  the  fait  et 
cause  of  the  defendant  therein,  as  warrantor 
of  the  title,  may  take  up  the  defence  for  the 
purpose  of  appealing  from  judgments  main- 
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taining  both  the  principal  action  and  the  ac- 
tion in  warranty  although  he  may  have  re- 
fused to  do  so  in  the  court  of  first  instance, 
but,  should  the  appellate  court  decide  that 
the  action  in  warranty  was  unfounded,  it  is 
ipso  facto  ousted  of  jurisdiction  to  entertain 
or  decide  upon  the  merits  of  the  principal  ac- 
tion. Judgment  appealed  from  (Q.  R.  10  Q. 
B.  245)  affirmed.  Monarque  v.  Banque 
J acqueS'C artier,  xxxi.,  474. 

8.  Title  to  land — Warranty  —  Construotion 
of  deed  —  Sheriff's  deed — Sale  of  rights  in 
lands — Eviction  by  claimant  under  prior 
title.] — By  the  deed  of  conveyance  the  vendor 
declared  that  he  had  sold  with  warranty  all 
rights  of  property  and  other  rights  which  he 
had  acquired  by  virtue  of  a  deed  of  sale  from 
the  sheriff  in  the  lands  therein  mentioned  and 
of  which  he  was  actually  in  possession,  and 
that  the  immoveable  belonged  to  him  as  having 
been  acquired  at  the  sheriff's  sale.  Held,  re- 
versing the  judgment  appealed  from,  the  Chief 
Justice  and  Taschereau,  J.,  dissenting,  that 
the  warranty  covenanted  by  the  vendor  had 
reference  merely  to  the  rights  he  may  have 
acquired  in  the  lands  under  the  sheriff's  deed 
and  did  not  oblige  him  to  protect  the  pur- 
chaser against  eviction  by  tne  person  so  in 
possession  and  claiming  the  same  under  prior 
title  to  the  disputed  portion  of  the  lands. 
Ducondu  V.  Dupuy  (9  App.  Cas.  150)  fol- 
lowed.   Drouin  v.  Moriseite,  xxxi.,  563. 

See  Sale,  103,  and  note  in  pede, 

9.  Interdiction  —  Marriage  laws — Dower — 
Registry  laws — Sheriff*s  sate — Succession  — 
Renunciation  —  Donation.] — Per  Taschereau, 
J.  Neither  the  vendor  nor  his  heirs  who 
have  not  renounced  the  succession,  nor  his  uni- 
versal donees,  who  have  accepted  the  dona- 
tion, can  on  any  ground  whatever,  attack  a 
title  for  which  such  vendor  has  i^iven  warranty. 
Rousseau  v.  Burland,  xxxii.,  541. 

Cf.  No.  5,  ante,  and  No.  10.  infra. 

10.  Possession  animo  domini — Vendor  in 
possession — Acquiring  adverse  title  by  pre- 
scription.]— ^A  warrantor  of  title  to  lands 
cannot  hold  adverse  possession  of  the  lands 
conveyed  such  as  is  required  to  make  title 
by  acquisitive  prescription.  Massawippi  Val- 
ley Ry.  Co.  V.  Reed,  xxxiii.,  457. 

Gf.  NoB.  5  and  9,  ante. 

,11.  Special  taw— Ex  post  facto  legislation — 
Warranty.] — Assessment  rolls  were  made  by 
the  City  of  Montreal  under  27  &  28  Vict, 
c.  60  and  29  &  30  Vict.  c.  56,  apportioning 
the  cost  of  certain  local  improvements  on  lands 
benefited  thereby.  One  of  the  rolls  was  set 
aside  as  null  and  the  other  was  lost.  The  cor- 
poration obtained  power  from  the  Legislature 
by  two  special  Acts  to  make  new  rolls,  but 
in  the  meantime  the  property  in  question  had 
been  sold  and  conveyed  by  a  deed  with  war- 
ranty containing  a  declaration  that  all  taxes, 
both  special  and  general,  had  been  paid.  New 
rolls  were  subsequently  made  assessing  tJie 
lands  for  the  same  improvements  and  the  pur- 
chaser paid  the  taxes  and  brought  action 
against  the  vendor  to  recover  the  amounts  so 
paid.  Held,  affirming  the  judgment  appealed 
from  (20  R.  L.  452),  Gwynne,  J.,  dissenting, 
that  as  two  taxes  could  not  both  exist  for  the 
same  purpose  at  the  same  time  anc^  the  rolls 
made  after  the  sale  were  therefore  the  only 
rolls  in  force,  no  taxes  for  local  improvements 
had  been  legally  imposed  till  after  the  vendor 


had  become  owner  of  the  lands,  and  that  the 
warranty  and  declaration  by  the  vendor  did 
not  oblige  her  to  reimburse  the  purchaser  for 
the  payment  of  the  special  taxes  apportioned 
against  the  lands  subsequently  to  the  sale. 
Banque  VUle  Marie  v.  Morrison,  xxv.,  289. 

12.  Sale  of  timber  limits — Eviction — Dam- 
ages—Arts. 1515,  1518  0.  O. 

See  Sai£.  103,  and  also  No.  8,  ante. 

13.  Safety  of  ship — **  At  and  from  "  a  port 
— Concealment. 

See  I178I7BA17CE,  Mabike.  36. 

14.  Sale  of  personal  rights  —  Eviction  — 
Restitution — Prite  nom — Arts.  1510,  loll, 
1518  C.  C. 

Bee  Action,  134. 

15.  Application  for  insurance — Representa- 
tions— Facts  material  to  the  risk — Pleading. 

See  Insurance,  Fibs,  78. 

16.  Sale  of  deals  —  Quality  —  Breach  of 
contract — Place  of  delivery — Acceptance. 

See  Contract,  16. 

17.  Conditional  warrantif — Del  credere  con- 
signment— Notice — Possession  of  goods — Art. 
1959  C.  O. 

See  Su^ETTSHip,  10. 

18.  Deed  of  land  —  Riparian  rights  — 
Building  dams  —  Penning  bach  waters  — 
Warranty — Improvement  of  watercourses  — 
Art.  55S5  R.  S.  Q. — Arbitration — Condition 
precedent — Assessment  of  damages. 

See  Rivers  and  Streaks,  6. 

And  see  Insurance^  Fire,  75-100 — Insur- 
ance, Life.  24-27— And  Insurance,  Ma- 
bine,  48-68. 


WASTE. 

Careless     administration    —    Questionable 
transaction — Removal  of  executriw. 

See  Executors  and  Aduinistratobs,  6. 


WATERCOURSES. 

1.  B.  C.  Land  Ordinance,  1865 — Grant  of 
water — Exclusive  use  of  stream — Unoccupied 
water — Proof  of  notice  of  application  for 
grant  —  Rtpanan  proprietors.] — ^The  B.  C 
Land  Ordinance,  18o5,  contains  the  following 
provisions :  41.  **  Every  person  lawfully  oc- 
cupying and  bond  fide  cultivating  lands  may 
divert  any  unoccupied  water  from  the  natural 
channel  of  any  stream,  lake,  or  river  adjacent 
to  or  passing  through  such  land,  for  agri- 
cultural and  other  purposes,  upon  obtaining 
the  written  authority  of  the  stipendiary 
magistrate  of  the  district  for  the  purpose,  and 
recording  the  same  with  him,  after  due  notice. 
as  hereinafter  mentioned,  specifying  the  name 
of  the  applicant,  the  quantity  sought  to  be 
diverted,  the  place  of  diversion,  tiie  object 
thereof,  and  all  such  other  particulars  as  such 
magistrate  may  require."— -45.  "Previous  to 
such  authority  being  given,  the  applicant  shall 
post  up  in  a  conspicuous  place  on  each  per- 
son's land  through  which  it  is  proposed  that 
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the  water  should  pass,  and  on  the  district 
court  house,  notices  in  writing,  stating  his 
intention  to  enter  such  land,  and  through  and 
over  the  same  to  take  and  carry  such  water, 
specifying  all  particulars  relating  thereto,  in- 
cluding direction,  quantity,  purpose  and  term." 
— In  an  action  by  a  grantee  of  water  under 
this  ordinance  for  interference  with  the  use 
of  the  same.  Held,  affirming  the  judgment 
appealed  from,  that  the  ordinance  was  not 
passed  for  the  benefit  of  riparian  owners  only, 
but  any  cultivator  of  land  could  obtain  a  grant 
of  water  thereunder.  Held,  further,  that  the 
water  of  a  stream,  &c.,  may  be  unoccupied 
under  the  ordinance  even  though  there  may 
be  a  riparian  proprietor  upon  a  part  of  it. 
Held,  also,  Ritchie,  C.J..  and  Strong,  J.,  dis- 
senting, that  the  provisions  of  s.  45  are  merely 
directory,  but  if  imperative  a  grantee  ol  water 
under  the  ordinance  who  has  used  the  water 
granted  to  him  for  several  years  would  not 
be  required,  in  an  action  for  damages  caused 
by  interference  with  such  user,  to  prove  that 
he  gave  the  notices  required  by  that  section 
as  it  would  be  presumed  that  the  same  were 
given  before  recording  the  grant. — Held,  per 
Ritchie,  C.J..  and  Strong,  J.,  that  the  water 
records  in  evidence   were   imperfect  and   the 

grant  to  plaintift  was  not  proved  thereby ;  that 
aving  failed  to  prove  authority  from  the 
magistrate  to  direct  the  water  his  riparian 
rights  either  at  common  law  or  under  the 
ordinance  were  not  established  and  the  action 
failed.    Martley  v.  Carson,  zz..  634. 

[An  appeal  to  the  Privy  Council  was  dis- 
missed without  consideration  of  the  merits,  the 
appellant  having  parted  with  his  interest  in 
the  property.] 

2.  Municipal  corporation  —  Assessment  -^ 
Extra  cost  of  works — Drainage — R.  8.  O. 
{1877)  c.  ni—ie  Vict,  0.  18  (Ont,)— By- 
law —  Repairs  —  Misapplication  of  funds  — 
Negligence  —  Damages  —  Intermunicipal 
works J\ — Where  a  sum  amply  sufficient  to 
complete  drainage  works  as  designed  and  au- 
thorized by  the  by-law  for  the  complete  con- 
struction of  the  drain  has  been  paid  to  the 
municipality  which  undertook  the  works,  to 
be  applied  towards  their  construction,  and  was 
applied  in  a  manner  and  for  a  purpose  .not 
authorized  by  their  by-law,  such  municipality 
cannot  afterwards  by  another  by-law  levy  or 
cause  to  be  levied  from  the  contributors  of 
the  funds  so  paid  any  further  sum  to  replace 
the  amount  so  misapplied  or  wasted.  Townt- 
ship  of  Somhra  v.  Township  of  Chatham, 
zzviii.,  1. 

3.  Adjoining  proprietors  of  land — Different 
levels — Injury  hy  surface  water — Watercourse 
— Easement.] — O.  and  S.  were  adjoining  pro- 
prietors of  land  in  the  Village  of  Frankford, 
Ont.,  that  of  O.  being  situate  on  a  higher  level 
than  the  other.  In  1875  improvements  were 
made  to  a  drain  discharging  upon  the  premises 
of  S.,  and  a  culvert  was  made  connecting 
with  it  In  1887  S.  erected  a  building  on  his 
land  and  cut  off  the  wall  of  the  culvert  which 
projected  over  the  line  of  the  street,  which 
resulted  in  the  flow  of  water  through  it  being 
stopped  and  backed  up  on  the  land  of  O.,  who 
brought  an  action  against  S.  for  the  damage 
caused  thereby.  Held,  that  S.  having  a  right 
to  cut  off  the  part  of  the  culvert  which  pro- 
jected over  his  land  was  not  liable  to  O.  for 
the  damage  so  caused,  the  remedy  of  the  lat- 
ter, if  he  had  any,  being  against  the  muni- 
cipality   for    not    properly    maintaining    the 


drain. — Judgment  appealed  from  (24  Ont. 
App.  R.  526)  affirmed.  Ostrom  v.  Sills, 
zzviii.,  485. 

4.  Adjoining  lands — Threatened  damages  to 
one — Right  of  owner  to  guard  against  without 
reference  to  neighbour — Sic  utere  tuo  ut  alicn- 
um  non  lofdas.] — Where  the  owner  of  land  is 
threatened  with  damage  by  water  used  for  ir- 
rigation purposes  coming  from  a  higher  level 
he  has  a  right  to  protect  himself  against  such 
injury  by  all  lawiul  means  without  regard  to 
any  damage  that  may  result  to  land  of  his 
neighbour  from  the  measures  he  adopts. — 
Judgment  appealed  from  (6  B.  G.  Rep.  186) 
reversed.  McBryan  v.  Canadian  Pacific  Ry, 
Co,,  zziz.,  359. 

5.  Rivers  and  streams — Floatable  waters — 
Construction  of  statute — "  The  Sawlogs  Driv- 
ing Ac*"— ft.  8.  O.  (1887)  c.  121— Arbitra- 
tion— Action  upon  award — River  improve- 
ments— Detention  of  logs — Damages,] — When 
logs  being  floated  down  a  stream  are  unreas- 
onably detained  by  reason  of  others  being 
massed  in  front  of  them  the  owner  is  entitled 
to  an  arbitration  under  the  Sawlogs  Driving 
Act  to  determine  the  amount  of  his  damages 
for  such  detention,  and  is  not  restricted  to  the 
remedy  provided  by  s.  3  of  that  Act,  namely, 
removing  the  obstruction.  Judgment  of  the 
Court  of  Appeal  (26  Ont.  App.  R.  19)  re- 
versed. Cockburn  d  8ons  v.  Imperial  Lumber 
Co.,  zxz.,  80. 

6.  Rivers  and  streams  —  Driving  logs — 06- 
struction^Dam—R.  8.  O.  (1887)  o.  120,  ss.  1 
and  5.]— By  R.  S.  O.  (1887)  c.  120,  s.  1,  all 
persons  are  prohibited  from  preventing  the 
passage  of  sawlogs  and  other  timber  down  a 
river,  creek  or  stream  by  felling  trees  or  plac- 

I  ing  any  other  obstruction  in  or  across  the 
I  same.  Held,  reversing  the  judgment  of  the 
Queen's  Bench  Division  (29  O.  R.  206).  that 
placing  a  dam  on  a  river  or  stream  by  which 
the  supply  of  water  therein  was  diminished 
so  as  to  interfere  with  the  passage  of  logs  was 
an  obstruction  under  this  Act.  Farquharson 
v.  Imperial  Oil  Co,,  xzz.,  188. 

7.  Appeal  —  Jurisdiction  —  Injunction  — 
Ditches  and  watercourses — Title  to  land,] — 
Proceedings  to  restrain  the  owner  of  land 
from  constructing  a  ditch  thereon  under  the 
Ditches  and  Watercourses  Act  to  prevent  in- 
jury to  adjoining  property,  do  not  involve  any 
question  of  title  to  land  nor  any  interest  there- 
in within  the  meaning  of  60  &  6t  Vict.  c.  34, 
s.  1,  S.-S.  (a)  relating  to  appeals  to  the  Su- 
preme Court  of  Canada  in  Ontario  cases.  The 
fact  that  the  adjoining  land  was  to  be  tazed 
for  benefit  by  construction  of  the  ditch  would 
not  authorize  an  appeal  under  s.-s.  (d)  as 
relating  to  the  taking  of  a  duty  or  fee,  nor  as 
affecting  future  rights.  Waters  v.  Manigault, 
zzz.,  304. 

8.  Railways — Construction  of  deed — Loca^ 
tion  of  permanent  way — Laying  out  bound- 
aries —  Fencing — Riparian  rights — Notice  of 
prior  title — Registry  laws — Possession  —  Ac- 
quisitive prescription,] — In  the  conveyance  of 
lands  for  the  permanent  way,  the  deed  de- 
scribed lands  sold  to  the  railway  company  as 
bounded  by  an  unnavigable  stream,  as  *'  select- 
ed and  laid  out"  for  the  railway.  Stakes 
were  planted  to  shew  the  side  lines,  but  the 
railway  fences  were  placed  inside  the  stakes 
above  the  water's  edge,  and  the  vendor  was 
allowed  to  remain  in  possession  of  the  strip 
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of  land  between  the  fence  and  the  middle  of 
the  bed  of  the  stream.  The  deed  was  duly 
registered  and,  subsequently,  the  vendor  sold 
the  rest  of  his  property  including  water  rights, 
mills  and  dams  constructed  in  the  stream  to 
defendant's  auteur,  described  as  **  including 
that  part  of  the  river  which  is  not  included  in 
the  right  of  way,  &c."  Held,  1.  That  the  de- 
scription in  the  deed  included,  ew  jure  natuns, 
the  river  ad  medium  filum  aquw,  and  that  the 
company's  title  thereto  could  not  be  defeated 
by  the  subsequent  conveyance,  notwithstand- 
ing that  they  had  not  taken  physical  posses- 
sion of  all  the  lands  described  in  the  prior 
conveyance  to  them.  2.  That  the  failure  of 
the  vendor  to  deliver  the  full  quantity  of  land 
sold  by  him  to  the  company  and  their  absten- 
tion from  troubling  him  and  his  grantees  in 
possession  of  the  same  could  not  be  construed 
as  conduct  placing  a  construction  upon  the 
deed  different  from  its  clear  and  unambiguous 
terms  or  as  limiting  the  area  of  the  property 
conveyed  so  as  to  exclude  the  strip  outside 
the  fences  or  the  bed  of  the  stream  as  medium 
filum.  3.  That  such  possession  by  the  vendor 
and  his  assigns  was  not  possession  which 
could  ripen  into  a  title  by  acquisitive  prescrip- 
tion of  the  property  in  question.  Massaioippi 
Valley  Hy,  Co.  v.  Reed,  xxxiii.,  457. 

9.  Access  —  Ohstruciion  —  Damages  — 
Action.] — A  riparian  owner  can  recover  dam- 
ages from  a  railway  company  for  injury  and 
diminution  of  value  to  his  property  by  reason 
of  obstruction  of  access  between  it  and  a 
navigable  river  and  where  the  company  has 
not  complied  with  the  provisions  of  43  & 
44  Vict.  c.  43,  8.  7,  8.-ss.  3-5  (Que.),  the 
owner  has  a  remedy  by  action.  The  judg- 
ment appealed  from  (4  Dor.  Q,  B.  258;  12 
Q.  L.  R.  205)  was  reversed.  Fion  v.  North 
JShore  Ry.  Co,,  xiv.,  677. 

[This  judgment  was  affirmed  on  further  ap- 
peal (14  App.  Cas.  612)  by  the  Privy  CJoun- 
cil.] 

10.  Pollution  of  stream — Tannery  —  Long 
^^er — Injunction.] — W.  acquired  a  lot  ad- 
joining a  small  stream  and  finding  the  water 
polluted  from  noxious  substances  thrown  into 
the  stream  brought  an  action  in  damages 
against  C,  the  owner  of  a  tannery  situated 
fifteen  arpents  higher  up  the  stream,  and 
asked  for  an  injunction.  G.  and  his  predeces- 
sors had  from  time  immemorial  carried  on 
tanning  there,  using  the  water  for  tanning 
purposes  to  the  knowledge  of  all  the  inhabit- 
ants without  complaint  on  their  part;  it  was 
the  principal  industry  of  the  village;  the- 
stream  was  partly  used  as  a  drain  by  the 
other  proprietors  of  lands  adjoining  the 
stream  and  manure  and  filth  were  thrown  in, 
but  every  precaution  was  taken  by  C.  to  pre- 
vpnt  any  solid  matter  falling  into  the  creek. 
\V.  had  acquired  the  property  long  after  C. 
had  been  using  the  stream  for  tannery  pur- 
poses, and  there  was  no  evidence  that  the 
property  had  depreciated  in  value  by  the  use 
C.  made  of  the  stream.  Held,  affirming  the 
judgment  appealed  from  (M.  L.  R.  4  Q.  B. 
197),  that  \V.,  under  the  circumstatices  prov- 
ed in  this  case,  was  not  entitled  to  an  in- 
junction to  restrain  C.  from  using  the  stream 
as  he  did.     Weir  v.  Claude,  xvi.,  575. 

11.  Dams  and  improvements  —  Flooding 
lands — (\  S.  I  J.  C.  c  .7/ — Prescription — Pos- 
sesaion.] — Where  a  proprietor  for  the  purpose 
of  improving  the  value  of  a  water  power,  has 
built    n    (lain    over    a     watercourse     running 


through  his  property  and  has  not  constructed 
any  mill  or  manufactory  in  connection  with 
the  dam,  he  cannot^  in  an  action  of  dam- 
ages brought  by  a  riparian  proprietor  whose 
land  has  been  overflowed  by  reason  of  the 
construction  of  the  dam,  justify,  under  the 
provisions  of  G.  S.  L.  G.  c.  51.  Nor  can  he 
acquire  by  prescription  a  right  to  maintain 
the  dam  in  question ;  nor  claim  title  by  pos- 
session to  the  land  overflowed  without  proving 
the  requirements  of  art.  2193,  G.  C.  Jones 
V.  Fisher,  xvii.,  515. 

12.  Easement — Sale  of  land — Unity  of  pos- 
session— Severance — Continuous  user. 

See  EASEMXirr,  19. 

13.  Navigable  waters  —  Harvesting  ice  — 
Trespass  on  water  lots. 

See  RiVEBS  and  Stbeams,  5. 

14.  Cattle  straying  on  highway  —  Railway 
fencing — Protection  at  watercourses — Culvert 
— Injury  hy  train — Negligence. 

See  Railways,  45. 

15.  Intermunicipal — Drainage—Removal  of 
obstruction  —  Municipal  Act,  188S,  s.  570 
(Ont.) — Municipal  Amendment  Act,  1886,  s. 
22  {Ont,) — Report  of  engineer. 

See  Dbainaoe,  9. 

16.  Negligence — Vis  major — Driving  timber 
— Servitude  —  Floatable  rivers  —  Statutory 
duty — 53  Vict.  c.  37  (Que.) — Riparian  rights. 

See  Rivers  and  Stbeahs,  7. 

And  see  Drainage  —  Easement — Riparian 
Rights  —  Rivers  and  Streams  — 
Servitude. 


WATER  LOTS. 

1.  Description  of  lands — Accretion. 

See  Deed.  26. 

2.  Filling  in — "  Buildings  and  erections  " — 
"  Improvements  " — "  Lessor  and  lessee.^* 

See  Lessor  and  Lessee,  2. 

3.  Crown  grants — Title  to  bed  of  navigable 
waters  —  Dedication — User — Obstruction  to 
navigation — Nuisance. 

See  Gonstitutional  Law.  81. 

4.  Navigable  waters — Ice  harvesting — Tres- 
pass on  water  lots. 

See  Rivers  and  Streams,  5. 


WATER  RATES. 

By-law — Discrimination   in   rates — Oovert^ 
ment  buildings. 

See  Municipal  Gorporations,  199. 


WATERS,  CAHADIAK. 

1.  Three  mile  limit — Fishing  within  —  Li- 
cense  —  Forfeiture — Burden  of  proof — R.  8. 
C  c.  93,  s.  3. 

See  Fisheries.  4. 
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2.  Canadian  waters  —  Property  in  hede — 
Public  harbour*  —  Erections  in  navigable 
waters — Interference  with  navigation — Hight 
of  fishing  —  Power  to  grant  —  Riparian  pro- 
prietors— Great  lakes  and  navigable  rivers — 
Operation  of  Magna  Charta — Provincial  legis- 
lation—K.  ^'.  O.  {1887)  c.  24,  s.  Ifi—SS  Vict, 
(,0.)  c.  10,  ss,  5  to  13,  19  and  21— R,  J8.  Q, 
arts,  1375  to  1S78. 

See  GoNSTiTXTTioNix  Law,  6. 

3.  Treaty  of  1818—Gonstruction  of— Fish- 
eries— Three  mile  limit — Construction  of  sta- 
tutes—69  Geo.  Ill,,  c.  38  {Imp,)—R,  S.  C, 
ce.  9M  and  95 — "  Fishing  "  —  Foreign  fishing 
vessels. 

See  FiSHEBiES,  6. 


WATERWAYS. 

See    Dbainaqe  —  Easement  —  Rifabian 
Rights — Rivers  and  Streams — Sebvi- 

TUDB. 


WATERWORKS. 

1.  Municipal  corporation  —  Waterworks — 
Extension  of  works — Repairs — By-law — Reso^ 
lution  —  Agreement  in  writing — Injunction — 
Highways  and  streets— R.  8,  Q,  art,  J^85— 
Art.  1033a  C.  0,  P. 

See  Municipal  Cobpobations.  200. 

2.  Municipal  corporation  —  Rescission  of 
contract  —  Notice — Mise  en  demeure — Long 
user— Waiver— Art.  1067  C,  C. 

See  Municipal  Cobpobations,  201. 

3.  Statutory  board  of  commissioners — Con- 
tract— Principal  and  agent — Action — Parties, 

See  Municipal  Cobpobations,  65. 

4.  Municipal  debenture — By-law — Approval 
by  ratepayers  and  Lieutenant-Governor  —  60 
iict.  c.  76,  88.  7,  2J7   {Que.) 

See  Municipal  Ck)BPOBATioNS,  50. 


WAY. 

See  Easement — Highway — Sebvitude. 


"  WHITE  UkW." 

Admiralty  law — Navigation — Narrow  chan^  I 
nels — "  White  Law,**  R.  24 — Right  of  way — 
Meeting  ships — Collision.  | 

See  Admibaltt  Law,  C.  ' 
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1.  Capacity  of  Testator,  1-C. 

2.  Construction  of  Will,  7-25. 

3.  Devises  and  Legacies,  26-4(5. 

4.  Execution  of  Will,  47-49. 

5.  Powers,  50-55. 

6.  Revocation  and  Revival,  56. 

7.  Other  Cases,  57-68 


1.  Capacity  of  Testatob. 

1.  Capacity  of  testator — Duress  —  Consid- 
eration— Insanity — Legacy  to  supposed  wife 
— Error — Fausse  cause — Findings  of  fact — 
Inferences — Duty  of  appellate  court.] — In  an 
action  to  recover  an  estate  and  for  an  account 
by  the  executor  of  the  will  of  R.,  against  the 
curator  appointed  to  his  estate  during  lunacy, 
the  appellant  intervened  to  have  the  will  set 
aside,  as  executed  under  pressure  by  M.,  in 
whose  favour  the  will  was  made,  while  the 
testator  was  of  unsound  mind.  The  appellant 
proved  that  M.  was  not  the  legal  wife  of  R., 
she  having  another  husband  living  at  the  time 
the  marriage  was  contracted.  R.  died  in 
1881.  having  made  a  will  two  years  previously 
by  which  he  bequeathed  $4,000  and  all  his 
household  furniture  and  effects  to  "  his  wife, 
M.;"  $2,000  to  a  niece;  $1,000  for  charitable 
purposes,  and  the  remainder  of  his  estate  to 
bis  brothers,  nephews  and  nieces  in  equal 
shares.  Four  days  later  R.  made  another  will 
before  the  same  notary,  leaving  $800  to  his 
wife  M.,  $400  to  each  of  his  two  nieces,  and 
$400  to  his  brother,  with  reversion  to  the  nieces 
if  not  claimed  within  a  year,  and  the  remainder 
to  the  appellant,  one  of  said  two  nieces.  About 
six  weeks  later  R.  made  another  will,  the  sub- 
ject of  litigation,  by  which  he  revoked  his 
former  wills  and  gave  $2,000  for  the  poor  of 
St.  Rochs,  and  the  remainder  of  his  property 
to  his  **  beloved  wife  M."  About  two  monthis 
later,  R.  was  interdicted  as  a  lunatic,  and  the 
curator  appointed  to  his  estate.  R.  remained 
in  an  asylum  for  a  year,  when  he  was  released, 
and  lived  until  his  death  with  his  niece,  sister 
of  the  appellant.  The  trial  judge  upheld  the 
wHl,  and  his  decision  was  affirmed  by  the 
Court  of  Queen's  Bench.  Held,  reversing 
the  judgments  appealed  from,  Ritchie,  C.J., 
and  Strong,  J.,  dissenting,  thab  the  proper  in- 
ference, from  all  the  evidence  as  to  the  mental 
capacity  to  make  the  last  will  was  that  the 
testator,  at  the  date  of  making  the  will,  was 
of  unsound  mind ;  that,  as  it  appeared  that 
tha  only  consideration  for  the  testator's  lib- 
erality to  M.  was,  that  he  supposed  her  to  be 
"my  beloved  wife,  Julie  Morin,"  whilst  at 
that  time  M.  was,  in  fact,  the  lawful  wife  of 
another  man,  the  universal  bequest  to  M.  was 
void,  through  error  and  false  cause;  that  it 
is  the  duty  of  an  appellate  court  to  review 
the  conclusion  arrived  at  by  courts  whose 
judgments  are  appealed  from  upon  a  question 
of  fact  when  such  judgments  do  not  turn  upon 
the  credibility  of  any  of  the  witnesses,  but 
upon  the  proper  inference  to  be  drawn  from 
all  the  evidence  in  the  case.  Judgment  ap- 
pealed from  (2  Dor.  Q.  B.  245)  reversed. 
RusseU  v.  Lefrancois,  viii.,  335. 

[Leave  to  appeal  was  refused  by  the  Privy 
Council.] 

2.  Testamentary  capacity — Art.  831  C.  (7. — 
Weakness  of  mind — Senile  dementia — Valid- 
ity of  will  —  Undue  influence.]  —  In 
18i89  an  action  was  brought  by  G.  H.  H.,  in 
capacity  of  curator  to  Mrs.  B.,  an  interdict, 
against  A.,  in  order  to  have  a  certain  deed  of 
transfer  made  to  him  by  Mr-s.  B.,  his  mother, 
set  aside  and  cancelled.  Mrs.  B.  having  died 
before  the  case  was  brought  on  to  trial,  the 
respondent,  M.  B.,  presented  a  petition  for 
continuance  of  the  suit  on  her  behalf  as  one 
of  the  legatees  of  her  mother  under  a  will 
dated  the  17th  November.  18UD.  This  petition 
was  contested  by  A.  B.,  who  based  his  contes- 
tation on  a  will  dated  the  17th  January.  1885 
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(the  same  date  as  that  of  the  transfer  at- 
tacked by  the  original  action),  whereby  the 
late  Mrs.  B.  bequeathed  the  residue  of  all  of 
her  property,  &c.,  to  her  two  sons. — Upon  the 
merits  of  the  contestation  as  tu  the  validity 
of  the  will  of  the  17th  January,  1885.  Held, 
at&rming  the  judgment  appealed  from,  that 
art.  831  C.  C,  which  enacts  that  the  testator 
must  be  of  sound  mind,  does  not  declare  null 
only  the  will  of  an  insane  person,  but  also  the 
will  of  all  those  whose  weakness  of  mind  does 
not  allow  them  to  comprehend  the  effect  and 
consequences  of  the  act  which  they  perform. 
Heldt  further,  that  upon  the  facts  and  evi- 
dence in  the  case,  the  will  of  the  17th  Janu- 
ary, 1885,  was  obtained  by  A.  at  a  time  when 
Mrs.  B.  was  suffering  from  a  senile  dementia 
and  weakness  of  mind,  and  was  under  the  un- 
due influence  of  A.  B..  and  should  be  set  aside. 
— The  judgment  appealed  from  (Q.  R.  1  Q. 
B.  441)  was  affirmed.  Baptist  v.  Baptist, 
xxiii.,  37. 

3.  Execution  of  wiU — Testamentary  capa- 
city.^— ^A  testator  was  suffering  from  a  disease 
which  had  the  effect  of  inducing  drowsiness  or 
stupor  during  the  time  he  gave  the  instruc- 
tions for  drafting,  and  when  he  executed  his 
will,  but  as  the  evidence  shewed  that  he  thor- 
oughly understood  and  appreciated  the  instruc- 
tions he  was  giving  to  the  obraftsman  as  to  the 
form  his  will  should  take  and  the  instrument 
itself  when  subsequently  read  over  to  him,  it 
was  held  to  be  a  valid  will. — Judgment  ap- 
pealed from  (28  N.  S.  Rep.  226)  affirmed. 
McLaughlin  v.  MoLellan,  xxvi.,  646. 

4.  Capacity  of  testator — Undue  influence.'^ 
— A  codicil  to  a  will  executed  shortly  before 
the  testator's  death,  increasing  the  provision 
made  by  a  former  codicil  for  a  niece  of  his 
wife  who  had  lived  with  him  for  nearly  thirty 
years,  a  considerable  portion  of  which  she  was 
his  housekeeper,  was  attacked  as  havine  been 
executed  on  account  of  undue  influence  by  the 
niece.  Held,  reversing  the  judgment  of  the 
Supreme  Court  of  Nova  Scotia.  Taschereau 
and  Sedgewick,  JJ.,  dissenting,  that  as  the 
testator  was  shewn  to  be  capable  of  executing 
a  will  at  the  time  he  made  the  codicil,  con- 
sidering the  relations  between  him  and  his 
niece  even  if  it  had  been  proved  that  she  urged 
him  to  make  better  provision  for  her  than  he 
had  previously  done,  such  would  not  have 
amounted  to  undue  influence.  Held,  also,  fol- 
lowing Perera  v.  Perera  ([1001]  A.  C.  534), 
that  even  if  there  was  ground  for  saying  that 
the  testator  was  not  at  the  time  of  execution 
capable  of  making  a  will  if  he  were  when  he 
gave  the  instructions  the  codicil  would  still 
have  been  valid.  Kaulhach  v.  Archhold,  xxxi., 
387. 

5.  Execution  of  will — Capacity  of  testator 
— Insane  delusion.^ — F.  in  1890  executed  a 
will  providing  generously  for  his  wife  and 
making  his  son  residuary  legatee.  In  1897 
he  revoked  his  will  and  executed  another  by 
which  the  provision  for  his  wife  was  reduced, 
but  still  leaving  sufficient  for  her  support,  and 
the  son  was  given  half  the  residue,  testator's 
daughter  the  other  half.  His  wife  was  ap- 
pointed executrix  and  guardian  of  the  child- 
ren. Prior  to  the  execution  of  the  last  will 
F.  had  frequently  accused  his  wife  and  son 
of  an  abominable  crime,  for  which  there  was 
no  foundation,  had  banished  the  son  from  his 
house  and  treated  his  wife  with  violence. 
After  its  execution  he  was  for  a  time  placed 
in  a  lunatic  asylum.     On   proceedings  to  set 


aside  this  will  for  want  of  testamentary  ca- 
pacity in  F ;  Held,  reversing  the  judgment  ap- 
pealed from  (33  N.  S.  Rep.  26),  Sedgewick, 
J.,  dissenting,  that  the  provision  made  by  the 
will  for  testator's  wife  and  son,  and  the  ap- 
pointment of  the  former  as  executrix  and 
guardian,  were  inconsistent  with  the  belief 
that  when  it  was  executed  testator  was  in- 
fluenced by  the  insane  delusion  that  they  were 
guilty  of  the  crime  he  had  imputed  to  them 
and  the  will  was  therefore  valid.  Skinner  v. 
Farquharson,  xxxii.,  58. 

6.  Testamentary  capacity  —  Evidence — Ac- 
tion to  annul — Parties — Mis  en  cause.] — ^An 
action  for  annulment  of  a  will,  the  execution 
of  which  was  procured  when,  as  alleged,  the 
testator  was  not  capable  of  making  it,  was  dis- 
missed, because  all  necessary  parties  had  not 
been  summoned.  The  Court  of  Queen's  Bench 
(Q.  R.  3  Q.  B.  552),  reversing  this  decision, 
held  that  the  execution  of  the  will  had  been 
procured  by  undue  influence,  and  annulled  it 
— ^The  Supreme  Court  affirmed  the  decision 
appealed  from  as  to  parties,  holding  that  the 
Superior  Court  should  itself  have  summoned 
the  parties  deemed  necessary-  It  also  affirmed 
the  judgment  as  to  the  will  on  the  ground 
that  the  onus  was  on  the  party  procuring  the 
execution  to  prove  capacity,  and  that  he  had 
not  only  failed  to  do  so  but  the  evidence  was 
overwhelming  against  him.  Currie  y.  Currie^ 
6th  May.  1805,  xxiv.,  712. 


2.  Construction  of  Will. 

7.  Construction  of  wUl — Division  of  estate 
— Tenants  in  common^^oint  tenants  —  Sur- 
vivorship —  Costs.]  —  By  will  A.  directed, 
*•  Until  the  expiration  of  four  years  from  the 
time  of  my  decease,  and  until  the  division  of 
my  estate  as  hereinafter  directed,  my  execu- 
tors shall  every  year  place  to  the  credit  of 
each  of  my  children  the  sum  of  $1,600,  and  if 
any  of  my  children  shall  have  died  leaving 
issue,  then  a  like  sum  to  and  among  the  issue 
of  the  child  so  dying,  such  sum  to  be  paid  by 
half-yearly  instalments  to  such  of  my  children 
as  shall  be  of  age  or  be  married,  but  if  any 
advances  shall  have  been  made  to  any  of 
them  and  interest  shall  be  due  thereon, 
such  interest  to  be  deducted  from  the  said 
sum.  As  regards  the  division,  appropriation, 
and  ultimate  disposition  of  my  estate  it  is 
my  will  that,  subject  to  the  pa3rment  of  my 
just  debts  and  legacies,  bequests  and  annui- 
ties, I  have  heretofore  given  or  may  hereafter 
give,  and  to  the  expenses  of  management  of 
my  estate,  all  the  rest,  residue  and  remainder 
of  my  estate,  and  the  interest  increase  and 
accumulation  thereof,  be  distributed,  settled, 
paid  and  disposed  of,  to  and  among  my  child- 
ren who  may  be  alive  at  the  time  of  the  divi- 
sion and  appropriation  into  shares  of  my 
estate  hereinafter  directed,  and  the  issue  then 
living  of  such  of  my  children  as  may  be  th«i 
dead  at  the  time  and  in  the  manner  following, 
that  is  to  say :  That  immediately  on  the  ex- 
piration of  four  years  from  my  death,  my  exe- 
cutors after  making  such  provision  as  may  be 
necessary  for  the  payment  of  any  debts  and 
legacies  that  ma^  be  outstanding  and  unpaid, 
and  of  outstanding  annuities,  and  of  the  ex- 
pense of  management  of  my  estate,  shall  di- 
vide all  my  remaining  estate  into  as  many  just 
and  equal  shares  as  the  number  of  my  Uien 
surviving  children  and  of  my  children  who 
shall   before   them   have  died,   leaving  lawful 
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issue  then  surviving,  shall  amount  unto,  and 
shall  apportion  and  set  off  one  such  share  to 
each  of  my  said  then  surviving  children,  and 
one  such  share  to  the  lawful  issue  of  each  of 
my  then  deceased  children,  whose  lawful  issue 
shall  be  then  surviving,  all  the  issue  of  each 
deceased  child  standing  in  the  place  of  such 
deceased  child.  And  it  is  my  will,  and  I  direct, 
that  from  henceforth  a  separate  account  shall 
be  kept  by  my  trustees  of  each  share,  and  of 
the  interest  and  profit  thereof,  and  the  pay- 
ments made  to  or  on  account  of  or  for  tiie 
maintenance  and  education  of  each  of  my  said 
children  or  issue,  shall  be  charged  against  the 
share  apportioned  to  such  child  or  children, 
or  wherein  such  issue  shall  be  interested,  so 
that  all  accumulations  and  profits  that  may 
arise  shall  enure  to  the  increase  of  each  sev- 
eral share  on  which  such  accumulation  or 
profit  shall  accrue — it  being  my  intention  that 
after  such  division  shall  take  place,  the  main- 
tenance, education  and  support  of  each  of  my 
children  while  under  the  age  of  twenty-one 
years  shall  be  drawn  from  the  separate  in- 
come of  such  child,  and  the  maintenance  and 
education  of  the  children  of  any  of  my  child- 
ren who  may  have  before  them  died,  leaving 
issue,  shall  be  drawn  from  the  share  or  shares 
set  apart  for  the  issue  of  such  deceased  child 
or  children.  And  that  my  children,  and  such 
issue  of  deceased  children  being  of  age,  that 
is  to  say.  of  the  age  of  21  years,  or  when  re- 
spectively they  shall  attain  the  age  of  21 
years,  shall  be  severally  entitled  to  receive  for 
their  own  use  the  whole  of  the  interests  and 
profits  of  the  share  and  proportion  of  my  es- 
tate to  which  they  may  be  respectively  en- 
titled." On  26th  May,  1864,  M.,  testator's 
daughter,  married  F.,  the  appellant.  Testetor 
died  24th  December,  1870.  On  25th  August, 
1872,  M.  died.  leaving  three  children,  and  on 
14th  September,  1877,  the  eldest  son  died,  and 
the  father,  the  appellant,  claimed  that  his 
son's  share  vested  in  him.  HM,  reversing 
the  judgment  of  the  Supreme  'Court  of 
Nova  Scotia,  that  the  intention  of  the  tes- 
tator was  that  his  estate  should  be  divided  and 
that  the  will  shews  that  there  should  be  no 
survivorship,  that  therefore  the  children  of 
testator's  daughter  M.  took  as  tenants  in  com- 
mon, and  consequently  on  the  death  of  the 
eldest  son  the  whole  right,  title  and  interest 
in  his  share,  vested  in  his  father.  Judgment 
appealed  from  (1  Russ.  &  Geld.  177)  reversed. 
Fisher  v.  Anderson,  iv.,  406. 

8.  Beneficiaries — Insuffioient  income — Pow- 
ers of  executors — Sale  of  corpus — Payment  of 
annuities,] — ^A  testator  devised  to  his  widow 
an  annuity  of  $10,000  for  her  life,  to  be  in 
lieu  of  her  dower,  and  chargeable  on  his  gen- 
eral estate.  He  then  devised  to  the  executors 
and  trustees  real  and  personal  property  de- 
scribed in  five  schedules,  upon  these  trusts, 
that  IS  to  say: — Upon  trust  during  the  life 
of  his  wife,  to  collect  and  receive  the  rents, 
issues  and  profits  thereof  which  should  be, 
and  be  taken  to  form  a  portion  of  his  "  gen- 
eral estate:"  and  then  from  and  out  of  the 
general  estate,  during  the  life  of  the  wife,  the 
executors  were  to  pay  to  each  of  his  five 
daughters  yearly  $1,600  by  equal  quarterly 
payments,  free  from  the  debts,  contracts  and 
engagements  of  their  respective  husbands. 
Next,  resuming  the  statement  of  the  trusts  of 
the  scheduled  property  specifically  given, 
that  from  and  after  the  death  of  hin 
wife,  the  trustees  were  to  collect  and 
receive  the  rents,  issues,  dividends  and  pro- 
fits mentioned  in  the  schedules,  and  to  pay 


to  his  daughter  M.  M.  A.,  the  rents.  &c.,  ap- 
portioned to  her  in  schedule  A. ;  to  his  daugh- 
ter E.  of  those  mentioned  in  schedule.  B. :  to 
his  daughter  M.  of  those  mentioned  in  schedule 
G. ;  to  his  daughter  A.  of  those  mentioned  in 
schedule  D. ;  and  to  his  daughter  L.  of  those 
mentioned  in  schedule  E. ;  each  of  the  said 
daughters  being  charged  with  the  insurance, 
ground  rents,  rates  and  taxes,  repairs  and 
other  expenses  with  or  incidental  to  the  man- 
agement and  upholding  of  the  property  api^or- 
tioned  to  her,  and  the  same  being  from  time 
to  time  deducted  from  such  quarterly  pay- 
ments. Directions  as  to  insurance  and  ad- 
ministration were  then  given  and  the  disposi- 
tion of  the  share  of  each  daughter  in  case 
of  her  death.  In  the  residuary  clause  there 
were  the  following  words :  "  The  rest,  residue, 
and  remainder  of  my  said  estate,  both  real  and 
personal,  and  whatsoever  and  wheresoever  situ- 
ate!, I  give,  devise  and  bequeath  the  same  to 
my  said  executors  and  trustees,  upon  the 
trusts  and  for  the  intents  and  purposes  fol- 
lowing. He  then  gave  out  of  the  residue 
a  legacy  of  $4,000  to  a  brother,  and  the 
ultimate  residue  he  directed  to  be  equally 
divided  among  his  children  upon  the  same 
trusts  with  regard  to  his  daughters,  as  be- 
fore declared,  with  respect  to  the  estate  in 
the  schedules  mentioned.  The  rents  and  pro- 
fits of  the  whole  estate  proved  insufficient, 
after  paying  the  annuity  of  $10,000  to  the 
widow,  and  the  rent  and  taxes  of  his  house 
in  London,  to  pay  in  full  the  $1,600  a  year  to 
each  of  the  daughters  during  the  life  of  their 
mother,  and  the  question  raised  on  this  appeal 
was  whether  the  executors  and  trustees  had 
power  to  sell  or  mortgage  any  part  of  the 
corpus,  or  apply  the  funds  of  the  corpus  of 
the  property,  to  make  up  the  deficiency.  Held, 
reversing,  in  part  the  judgment  appealed 
from  (4  Pugs.  &  Bur.  284),  that  the  annui- 
ties given  to  the  daughters,  and  the  arrears 
of  their  annuities,  were  chargeable  on  the 
corpus  of  the  real  and  personal  estate  subject 
to  the  right  of  the  widow  to  have  a  sufficient 
sum  set  apart  to  provide  for  her  annuity. 
Almon  V.  Lewin,  v.,  514. 

9.  Construction  —  Residuary  personal  es- 
tate — Mortmain.] — Among  other  bequests  the 
testator  declared : — "  I  bequeath  to  the  Worn- 
out  Preachers'  and  Widows'  Fund  in  connec- 
tion with  the  Wesleyan  Conference  here  the 
sum  of  £1,250,  to  be  paid  out  of  the  moneys 
due  me  by  Robert  Chestnut,  of  Fredericton. 
I  bequeath  to  the  Bible  Society  £150.  I  be- 
queath to  the  Wesleyan  Missionary  Society  in 
connection  with  the  Conference  the  sum  of 
£1,500."  The  last  clause  of  the  will  was, 
"  Should  there  be  any  surplus  or  deficiency, 
a  pro  rata  addition  or  deduction,  as  may  be, 
to  be  made  to  the  following  bequests,  namely, 
the  Worn-out  Preachers'  and  Widows'  Fund^ 
Wesleyan  Missionary  Society,  Bible  Society." 
The  surplus  personal  estate  was  claimed,  un- 
der the  will,  by  these  charitable  institutions, 
and  by  the  heirs-at-law  and  next  of  kin«  as 
residuary  estate,  undisposed  of  under  the  will. 
Held,  affirming  the  Supreme  Court  of  New 
Brunswick,  Fournier  and  Henry,  JJ.,  dissent- 
ing,  that  the  "surplus"  had  reference  to. the 
testator's  personal  estate  out  of  which  the 
annuities  and  legacies  were  payable;  and 
therefore  a  pro  rata  addition  should  be  made 
to  the  three  above-named  bequests. — Per 
Strong,  J.  The  Statute  of  Mortmain,  9  Geo. 
II.,  c.  36,  is  not  in  force  in  New  Brunswick. 
Ray  v.  Annual  Conference  of  New  Brunswick, 
<tc..  vi..  308. 


1527 


WILL. 


1528 


10.  Construction  of  tcill  —  Legacy — Condi- 
tion.]— A  testator,  by  the  third  clause  of  his 
will,  bequeathed  the  residue  of  his  estate  to 
his  wife,  four  sons  and  two  daughters,  on 
•condition  that  they  should  all  unite  in  paying 
to  the  executors  before  1st  January,  1877, 
$1,600.  and  a  similar  sum  before  25th  Janu- 
ar5%  1882,  to  pay  the  shares  of  two  other  sons 
Alexander  and  Duncan.  By  the  4th  clause, 
he  gave  $1,000,  without  condition,  to  each  of 
his  sons,  Alexander  and  Duncan.  By  the  5th 
"Clause,  he  devised  to  his  sons.  Douglas  and 
Robert,  two  lots ;  and  after  giving  several  lega- 
cies to  his  daughters,  he  proceeded :  "And  fur- 
ther, that  Alexander  and  Duncan  work  on  the 
farm  until  the  legacies  become  due."  Alexan- 
der left  the  farm  in  1871  and  entered  into  mer- 
cantile pursuits.  Heldf  reversing  the  judgment 
appealed  from  (6  Ont.  App.  K.  595),  Ritchie, 
C.J.,  and  Henry,  J.,  dissenting,  that  the  con- 
struction of  the  paragraph  bequeathing  $1,600 
to  Alexander  must  be  based  on  a  consideration 
of  the  whole  will,  and  that  the  intention  was 
that  Alexander's  right  to  receive  his  legacy 
was  conditional  on  his  working  on  the  farm 
•and  assisting  in  earning  it.  Oliver  v.  David- 
son, xi.,  166. 


11.  Construction  —  Intention  of  testator — 
Trust  —  Absolute  devise  —  Subsequent  re- 
striction— Repugnancy.] — ^A  testator  directed 
his  real  estate  to  be  sold  and  the  proceeds, 
after  payment  of  debts  and  certain  legacies, 
to  be  divided  into  twelve  equal  parts.  "  five 
of  which  I  give  and  devise  to  my  beloved 
daughter  0.  M.,  four  of  which  I  give  and  de- 
vise to  A.  E.  F.  (daughter),  and  three  of 
which,  subject  to  the  conditions  and  provisions 
hereinafter  set  forth,  I  reserve  for  my  son,  C. 
W.  M.  But  in  no  case  shall  any  creditor  of 
either  of  my  children,  or  any  husband  of  either 
of  my  children,  daughters,  have  any  claim  or 
-demand  upon  the  said  executrices,  &c.,  but 
their  respective  shares  shall  be  kept  and  the 
interest,  rents,  and  profits  thereof  shall  be 
paid  and  allowed  to  them  annually  .  .  . 
during  their  respective  lives."  In  an  action 
by  the  daughters  to  have  their  shares  paid 
over  to  them  untrammelled  by  any  trust.  Held, 
•affirming  the  judgment  appealed  from   (20  N. 

S.  Rep.  71 ) .  that  it  was  clearly  the  intention 
of  the  testator  that  the  daughters  should  only 
receive  the  income  from  the  shares  during  their 
lives.    Foot  V.  Foot,  xv.,  699. 

12.  Construction  —  Usufruct  —  Remainder 
— Substitution  —  Rights  purged  —  Convey^ 
anoc  hy  usufructuary  —  Sheriff's  sale — Estop- 
pel—Art. Ill  C.  C.  P.]— A  will  provided:— 
"  Fifthly.  I  give,  devise  and  bequeath  unto  H. 
M,  .  .  .  my  present  wife,  the  usufruct, 
use,  and  enjoyment  during  all  her  natural  life- 
time of  the  rest  and  residue  of  my  property, 
moveable  or  immoveable.  .  .  .  which  I 
may  have  any  right,  interest  or  share  at  the 
time  of  my  death,  without  any  exception  or 
reserve. — To  have  and  to  hold,  use  and  enjoy 
the  said  usufruct,  use,  and  enjoyment  of  the 
said  property  unto  my  said  wife,  as  and  for 
her  own  property,  from  and  after  ray  decease 
and  during  all  her  natural  lifetime.*' — 
**  Sixthly.  I  give,  devise  and  bequeath  in  full 
property  unto  my  son,  J.,  issue  of  my  marriage 
with  the  said  H.  M.,  the  whole  of  the  pro- 
perty of  whatever  nature  or  kind,  moveable, 
real,  or  personal,  of  which  the  usufruct,  use, 
and  enjoyment  during  her  natural  lifetime  is 
hereinbefore  left  to  my  said  wife,  .  .  . 
but  subject  to  the  said  usufruct,  use  and  en- 
joyment   of    his    mother,     .     .     .     during   all 


her  natural  lifetime  as  aforesaid,  and  without 
any  account  to  be  rendered  of  the  same  or  of 
any  part  thereof  to  any  person  or  pNersons 
whomsoever.  Should,  however,  my  said  son 
.  .  .  die  before  his  said  mother  .  .  . 
then  and  in  that  case  I  give,  devise  and  be- 
queath the  said  property  so  hereby  bequeathed 
to  him  to  the  said  H.  M.  in  full  property  to 
be  disposed  of  by  last  will  and  testament  or 
otherwise  as  she  may  think  fit,  and  without  any 
account  to  be  rendered  of  the  same  or  of  any 
part  thereof  to  any  i)erson  or  persons  whom- 
soever.— ^To  have  and  to  hold  the  said  hereby 
bequeathed  and  given  property  to  the  said  J., 
hi&  heirs  and  assigns,  should  he  survive  his 
said  mother,  as  and  for  his  and  their  own 
property  forever,  and  in  the  event  of  his  pre- 
deceasing his  said  mother  unto  the  said  H.  M., 
her  heirs  and  assigns,  as  and  for  her  and  their 
property  forever."  Heldt  affirming  the  judg- 
ment appealed  from  (Q.  R.  1  Q.  B.  197), 
that  the  will  did  not  create  a  substitution,  but 
a  simple  bequest  of  usufruct  to  his  wife  and 
of  ownership  to  his  son  upon  survival.  Held, 
also,  that  a  sheriff's  sale  of  property  forming 
part  of  the  estate  under  an  execution  issued 
against  a  person  who  was  in  possession  under 
a  title  from  the  wife,  such  sale  having  taken 
place  after  testator's  son  became  of  age, 
was  valid  and  purged  all  real  rights  which  the 
son  might  have  had  under  the  will.  Patton  v. 
Morin  (16  L.  C.  R.  267)  followed.  McGregor 
V.  Canada  Investment  d  Agency  Co.,  zxi., 
499. 

13.  Construction  —  Devise  to  children  and 
their  issue  —  Distribution  —  Per  stirpes  or 
per  capita  —  Trust  —  Statute  of  Limitations 
— Possession.] — Under  provisions  of  a  wnll : — 
"  When  my  beloved  wife  shall  have  departed 
this  life  and  my  daughters  shall  have  married 
or  departed  this  life,  I  direct  and  require  my 
trustees  and  executors  to  convert  the  whole 
of  my  estate  into  money  .  .  .  and  to  di- 
vide the  same  equally  among  those  of  my  said 
sons  and  daughters  who  may  then  be  living, 
and  the  children  of  those  of  my  said  sons 
and  daughters  who  may  have  departed  this 
life  previous  thereto:**  —  Held,  reversing  the 
Court  of  Appeal  for  Ontario,  Ritchie,  CJ, 
dissenting,  that  the  distribution  of  the  estate 
should  be  per  capita  and  not  per  stirpes. — A 
son  of  the  testator,  one  of  the  executors  and 
trustees  named  in  the  will  was  a  minor  when 
his  father  died,  and  after  coming  of  age  he 
never  applied  for  probate  though  he  knew  of 
the  will  and  did  not  disclaim.  With  the  con- 
sent of  the  acting  trustees  he  went  into  pos- 
session of  a  farm  belonging  to  the  estate  and 
remained  in  possession  over  20  years,  and  until 
the  period  of  distribution  under  the  clause 
above  set  out  arrived,  and  then  claimed  title 
under  the  Statute  of  Limitations.  Held,  af- 
firming judgment  appealed  from  (18  Ont,  App. 
R.  25),  that  as  he  held  under  an  express  trust 
by  the  terms  of  the  will,  the  rights  of  the  other 
devisees  could  not  be  barred  by  the  statute. 
Houghton  v.  Bell,  xxiii..  498, 

14.  Devise  of  life  estate — Remainder  to  is- 
sue in  fee  simple — Intention  of  testator  — 
Rule  in  Shelley* s  case.] — ^A  testator  by  the 
third  clause  of  his  will  devised  land  as  fol: 
lows :  "  To  my  son  J.,  for  the  term  of  his  na- 
tural life,  and  from  and  after  the  decease  to 
the  l.<twful  issue  of  my  said  son  J.,  to  hold  in 
fee  simple."  In  default  of  such  issue  the 
land  was  to  go  to  a  daughter  for  life  with  a 
like  remainder  in  favour  of  issue,  failing 
which,  to  brothers  and  sisters  and  their  heirs. 
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Another  clause  of  the  will  was  as  follows: 
**  Ii:  i^  my  intention  that  upon  the  decease  of 
either  of  my  children  without  issue,  if  any 
other  child  be  then  dead  the  issue  of  such 
latter  child  (if  any)  shall  at  once  take  the 
fee  simplo  of  the  devise  mentioned  in  the  sec- 
ond and  third  clauses  of  this  my  will."  Held, 
affirming  the  decision  of  the  Court  of  Appeal 
(21  Ont.  App.  R.  519),  that  if  the  limi- 
tation in  the  third  clause,  instead  of 
being  to  the  issue  to  hold  m  fee  simple 
had  been  to  the  heirs  general  of  the  issue, 
the  son  J.,  under  the  rule  in  Shelley's 
Cage^  would  have  taken  an  estate  tail;  that 
the  word  "  issue  "  though  prim&  facie  a  word 
of  limitation  equivalent  to  "heirs  of  the 
body,'*  is  a  more  flexible  expression  than  the 
latter  and  more  easily  diverted  by  a  context 
or  superadded  limitations  from  its  pr»m4  facie 
meaning;  that  it  will  be  interpreted  to  mean 
**  children  "  when  such  limitations  or  context 
requires  it;  that  "to  hold  in  fee  simple"  is 
an  expression  of  known  legal  import  admit- 
ting of  no  secondary  or  alternative  meaning, 
and  must  prevail  over  the  word  **  issue,"  which 
is  one  of  fluctuating  meaning;  and  that  effect 
must  be  given  to  the  manifest  intention  of  the 
testator  that  the  issue  should  take  a  fee.  King 
V.  Evans,  xxiv.,  356. 

15.  Executory  devise  over — Contingencies — 
"  Dying  ioithoui  issue  " — "  Revert "  —  Dower 
— Annuity  —  Election  hy  widow — Devolution 
of  Estates  Act,  49  Vict.  (O.)  c.  2B— Condi- 
tions in  restraint  of  marriage  —  Practice  — 
Added  parties — Orders  46  d  JjfS  Ontario  Judir- 
cature  Act—R.  8.  O.  (1888)  c.  109,  s.  SO,^— 
A  testator  divided  his  real  estate  among  his 
three  sons,  the  portion  of  A.  C.  the  eldest  son 
being  charged  with  the  payment  of  $1,000  to 
each  of  his  brothers  and  its  proportion  of  the 
widow's  dower.  The  will  also  provided  that 
"  should  any  of  my  three  sons  die  without 
lawful  issue  and  leave  a  widow,  she  shall  have 
the  sum  of  fifty  dollars  per  annum  out  of  his 
estate  so  long  as  she  remains  unmarried,  and 
the  balance  of  the  estate  shall  revert  to  his 
brothers  with  the  said  fifty  dollars  on  her 
marriage."  A.  C.  died  after  the  testator, 
leaving  a  widow,  but  no  issue.  Held,  revers- 
ing the  judgment  of  the  Court  of  Appeal,  that 
the  gift  over  in  the  last  mentioned  clause  was 
intended  by  the  testator  to  take  effect  on  the 
death  of  the  devisee  without  issue  at  any  time 
and  not  during  the  lifetime  of  the  testator 
only ;  but  it  was  no  ground  for  departing  from 
this  primd  facie  meaning  of  the  terms  of  the 
gift  that  very  burdensome  conditions  were  im- 
posed upon  the  devisee ;  and  that  no  such  con- 
ditions would  be  imposed  on  the  devise  to  A. 
C.  by  this  construction,  as  the  two  sums  of 
$1,0()0  each  charged  in  favour  of  his  brothers 
were  charged  upon  the  whole  fee.  and  if  paid 
by  him  his  personal  representatives  on  his 
death  could  enforce  re-payment  to  his  estate. 
Held,  also,  that  the  widow  of  A.  C.  was  en- 
titled to  the  dower  out  of  the  lands  devised  to 
him.  notwithstanding  the  defeasible  character 
of  his  estate:  that  she  was  also  entitled  to 
the  annuity  of  $50  per  annum  given  her  by 
the  will,  it  not  being  inconsistent  with  her 
right  to  dower,  and  she  was  therefore  not  put 
to  her  election ;  that  the  limitation  of  the  an- 
nuity to  widowhood  was  not  invalid  as  being 
in  undue  restraint  of  marriage ;  and  that  she 
could  not  claim  a  distributive  share  of  the 
devised  lands  under  the  Devolution  of  Estates 
Act.  which  applies  only  to  the  descent  of  in- 
heritable lands. — The  mortgagee  of  the  rever- 
sionary interest  of  one  of  his  brothers^  in  the 


lands  devised  to  A.  C,  was  improperly  added,, 
in  the  Master's  office,  as  a  party  to  an  admin- 
istration action  and  could  take  objection  at 
any  time  to  the  proceeding  either  by  way  of 
appeal  from  the  report  or  on  further  direc- 
tions; she  was  not  limited  to  the  time  men- 
tioned in  order  48  of  the  Supreme  C/Ourt  of 
Judicature,  which  refers  only  to  a  motion  to 
discharge  or  vary  the  decree.  Cowan  v.  Allen, 
xxvi.,  292. 

[Followed  in  Eraser  v.  Eraser  (26  Can.  S. 
O.  R.  316).    See  No.  16,  infra,] 

16.  Devise  to  two  sons — Devise  over  of  one's 
share  —  Condition — Context — Codicil,}  —  A 
testator  devised  property  "  equally "  to  his 
two  sons,  J.  S.  and  T.  G.,  with  a  provision 
that  "  in  the  event  of  the  death  of  my  said 
son  T.  G..  unmarried  or  without  leaving  is- 
sue," his  interest  should  go  to  J.  S.  By  a 
codicil  a  third  son  was  given  an  equal  interest 
with  his  brothers  in  the  property  on  a  condi« 
tion  which  was  not  complied  with  and  the 
devise  to  him  became  of  no  effect.  Held,  re- 
versing the  decision  of  the  Supreme  Court  of 
Nova  Scotia,  that  the  codicil  did  not  affect 
the  construction  to  be  put  on  the  devise  in 
the  will ;  that  J.  S.  and  T.  G.  took  as  tenants 
in  common  in  equal  moieties,  the  estate  of  J. 
S.  being  absolute,  and  that  of  T.  G.  subject  to 
an  executory  devise  over  in  case  of  death  at 
any  time  and  not  merely  during  the  lifetime 
of  the  testator.  Cowan  v.  Allen  (26  Can.  S. 
C.  R.  292)  followed.  Held,  also,  that  the 
word  "equal"  indicated  the  respective  shares 
which  the  two  devisees  were  to  take  in  the 
area  of  the  property  devised  and  not  the  char- 
acter of  the  estates  given  in  those  shares. 
Eraser  v.  Eraser,  xxvi..  316. 

See  No.  15,  ante, 

17.  Death  without  issue — Executory  devise 
over  —  Conditional  fee — Life  estate  —  Estate 
tail,] — ^A  testator  died  in  1856  having  previ- 
ously made  his  last  will,  divided  into  numbered 
paragraphs,  by  which  he  devised  his  property 
amongst  certain  of  his  children.  By  the  third 
clause  he  devised  lands  to  his  son  F.  on  at- 
taining the  age  of  21  years — "giving  the  exe- 
cutors power  to  lift  the  rent,  and  to  rent,  said 
executors  paying  F.  all  former  rents  due  after 
my  decease  up  to  his  attaining  the  age  of  21 
years,"  and  by  a  subsequent  claose  he  pro- 
vided that  "at  the  death  of  any  one  of  my 
sons  or  daughters  having  no  issue,  their  pro- 
perty to  be  divided  equally  among  the  sur- 
vivors." F.  attained  the  age  of  21  years  and 
died  in  1893,  unmarried  and  without  issue. 
Held,  that  neither  the  form  nor  the  language 
used  in  the  will  would  authorize  a  departure 
from  the  general  rule  as  to  construction  ac- 
cording to  the  ordinary  grammatical  meaning 
of  the  words  used  by  the  testator,  and  that^ 
as  there  would  be  no  absurdity,  repugnance 
or  inconsistency  in  such  a  construction  of  the 
will  in  question,  the  subsequent  clause  limiting 
the  estates  bequeathed  by  an  executory  devise 
over  must  be  interpreted  as  referring  to  the 
property  devised  to  the  testator's  sons  and 
daughters  by  all  the  preceding  clauses  of  the 
will.  Held,  further,  that  the  gift  over  should 
be  construed  as  having  reference  to  failure  of 
issue  at  the  death  of  the  first  devisee  who  thus 
took  an  estate  in  fee  subject  to  the  executory 
devise  over.     Crawford  v.  Broddy,  xxvi.,  34.S. 

18.  Donation — Substitution — Partition,  per 
stirpes  or  per  capita — Usufruct — AUfneniary 
allowance — Accretion  helween  legatees.] — The 
late  Joseph  Rochon  made  his  will  in  1852  by 
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which  he  devised  to  his  two  sisters  the  usu- 
fruct of  all  his  estate  aud  the  property  there- 
in to  their  children,  naming  Fierre  Dupras, 
his  uncle,  as  his  testamentary  executor,  and 
directing  that  his  estate  should  be  realized 
and  the  proceeds  invested  according  to  the 
executor's  judgment,  adding  to  these  directions 
the  words  "enfin  placer  la  masse  liquide  de  ma 
succession  k  inter6t  ou  autrement,  de  la  ma- 
nidre  qu'il  croira  le  plus  avantageaux,  pour 
en  fournir  les  revenus  d.  mes  dites  soeurs  et 
conserver  le  fonds  pour  leurs  enfants,'*  and 
providing  that  these  legacies  should  be  con- 
sidered as  an  alimentary  allowance  and  should 
be  non-transferable  and  exemj^t  from  seizure. 
By  a  codicil  in  1890  he  appointed  a  nephew 
as  his  testamentary  executor  in  the  place  of 
the  uncle,  who  had  died,  «uid  declared : — "  II 
sera  de  plus  Tadministrateur  de  mes  dits  biens 
jus^u'au  d^^  de  mes  deux  soeurs  usu- 
fruit^es,  nomm6es  dans  mon  dit  testament,  et 
jusqu'au  partage  d^finitif  de  mes  biens  entre 
mes  h^ritiers  propri^taires,  et  il  aura  les  pou- 
▼oirs  qu'avait  le  dit  Pierre  Dupras  dans  mon 
dit  testament/*  Held,  Gwynne,  J.,  dissenting, 
that  the  testamentary  dispositions  thus  made 
did  not  create  a  substitution,  but  constituted 
merely  a  devise  of  the  usufruct  by  the  testa- 
tor to  his  two  sisters  and  of  the  estate  (sub- 
ject to  the  usufruct),  to  their  children,  which 
took  effect  at  the  death  of  the  testator.  Held, 
also,  that  the  charge  of  preserving  the  estate 
"  conserver  le  fonds  " — imposed  upon  the  tes- 
tamentary executor  could  not  be  construed  as 
imposing  the  same  obligation  upon  the  sisters 
who  were  excluded  from  the  administration, 
or  as  having,  by  that  term,  given  them  the 
property  subject  to  the  charge  that  they  should 
hand  it  over  to  the  children  at  their  decease, 
or  as  being  a  modification  of  the  preceding 
clause  of  the  will  by  which  the  property  was 
devised  to  the  children  directly,  subject  to  the 
usufruct.  Held,  further,  that  the  property 
thus  devised  was  subject  to  partition  between 
the  children  per  capita  and  not  per  stirpes. 
Judgment  appealed  from  (Q  R.  5  Q.  B.  2i7) 
affirmed.    Rohin  v.  Duguay,  xxvii.,  347. 

19.  Construction  of  statute  —  Abolition  of 
estates  tail  —  Executory  devise  over — Dying 
ioithout    issue — **  Lawful    heirs  " — **  Heirs    of 
the  body  " — Estate  in  remainder  expectant — 
IStatutory  title — Title  by  icill — Conveyance  by 
tenant  in  /at/.]— The  R.  S.  N.   S.,  1851    (1 
ser.)   c.  112,  provided:  "AH  estates  tail  are 
abolished,    and    every    estate    which    would 
hitherto   have  been  adjudged  a  fee  tail  shall 
hereafter  be  adjudged  a  fee  simple ;  and,  if  no 
valid  remainder  be  limited  thereon,  shall  be  a 
fee  simple  absolute,  and  may  be  conveyed  or 
devised    by    the   tenant   in   tail,   or  otherwise 
shall  descend  to  his  heirs  as  a  fee  simple."     In 
the  revision  of  1858    (R.   S.  N.  S.  2  ser.  c. 
112),  the  terms  are  identical.     In  18(>4    (R. 
S.  N.   S.  3   ser.  c.   Ill),  the  provision  was 
changed  to  the  following :  **  All  estates  tail  on  | 
which  no  valid  remainder  is  limited  are  abo-  ! 
lished.  and  every  such  estate  shall  hereafter  be 
adjudged  to  be  a  fee  simple  absolute,  and  may   | 
be  conveyed  or  devised  by  the  tenant  in  tail, 
or  otherwise  shall  descend  to  his  heirs  as  a  fee   | 
simple."     This  latter  statute  was  repealed  in  i 
18G5  (28  Vict.  c.  2),  when  it  was  provided  as  I 
follows :   '*  All  estates  tail  are  abolished  and  i 
every  estate  which  hitherto  would  have  been  | 
adjudged    a    fee    tail    shall    hereafter   be   ad-  i 
judged  a  fee  simple  and  may  be  conveyed  or  j 
devised  or  descend  as  such."  Z.,  who  died  in 
1859,  by  his  will  made  in  1857,  devised  lands  in  I 
Nova  Scotia  to  his  son  and,  in  default  of  law-  ' 


f  ul  heirs,  with  a  devise  over  to  other  reladTes, 
in  the  course  of  descent  from  the  first  donee. 
On  the  death  of  Z.,  the  son  took  possession 
of  the  property  as  devisee  under  the  will,  and 
held  it  until  1891,  when  he  sold  the  lands  in 
question  in  this  suit  to  the  appellant.  Held, 
per  Taschereau,  Sedgewick  and  King,  JJ., 
that  notwithstanding  the  reference  to  **  valid 
remainder  "  in  the  statute  of  1851  all  estates 
tail  were  thereby  abolished,  and  further,  that 
subsequent  to  that  statute  there  could  be  no 
valid  remainder  expectant  on  an  estate,  as 
there  could  not  be  a  valid  estate  tail  to  sup- 
port such  remainder.  Held,  further,  per  Tas- 
chereau,  Sedgewick  and  King,  JJ.,  that  in 
the  devise  over  to  persons  in  the  course  of 
descent  from  the  first  devisee,  in  default  of 
lawful  issue,  the  words  "  lawful  heirs.**  in  the 
limitation  over,  are  to  be  read  as  if  they  were 
*'  heirs  of  the  body ;"  and  that  the  estate  of 
the  first  devisee  was  thus  restricted  to  an 
estate  tail  and  was  consequently,  by  the  ope- 
ration of  the  statute  of  1851,  converted  into 
an  estate  in  fee  simple  and  could  be  conveyed 
by  the  first  devisee.  Held,  per  Gwynne  and 
Girouard,  JJ.,  that  estates  tail  having  a  re- 
mainder limited  thereon  where  not  abolished 
by  the  statutes  of  1851  or  1864,  but  continued 
to  exist  until  all  estates  tail  were  abolished  by 
I  lie  statute  of  18t>5 ;  that  the  first  devisee,  in 
the  case  in  question,  took  an  estate  tail  in  the 
lands  devised  and  having  held  them  as  devisee 
in  tail  up  to  the  time  of  the  passing  of  the 
Act  of  ls65,  the  estate  in  his  possession  was 
then,  by  the  operation  of  that  statute,  con- 
verted into  an  estate  in.  fee  simple  which  could 
be  lawfully  conveyed  to  him.  Ernst  v. 
Zwicker,  xxvii.,  594. 


20.  Codicil  —  2'estamentary  succession  — 
"'Heir'* — Universal  legatee  —  Arts.  596,  597, 
S^l,  aei,  840  C,  C.—I4  Geo.  UL,  c.  63,  s.  10 
{imp.)— 41  Geo,  IIL,  c.  4  iL.V.)]—R.  A. 
who  died  in  Montreal  in  1896  had,  by  his  will 
made  there  in  1890,  bequeathed  to  M.  A.  and 
her  heirs,  one-fourth  of  his  residuary  estate. 
M.  A.  died  in  1865  leaving  a  will  appointing 
five  of  her  children  her  universal  legatees.  R. 
A.  subsequently  took  communication  of  the 
will  of  the  deceased  M.  A.  and  made  a  codicil 
to  his  own  will  in  the  terms  following: 
**  With  respect  to  the  share  of  the  residue  of 
my  property  which  I  bequeathed  by  my  will 
to  my  sister,  the  late  M.  A.  .  .  my  will 
and  desire  is  that  her  said  share  of  said  resi- 
due shall  go  to  her  heirs."  Held,  Gwynne 
and  Girouard,  J  J.,  dissenting,  that  under  the 
provisions  of  the  Civil  Code  of  Lower  Canada, 
the  words  "  her  heirs "  in  the  codicil  must  be 
construed  as  meaning  the  persons  to  whom 
the  succession  of  M.  A.  devolved  as  universal 
legatees  under  her  will.  Allan  v.  Evans,  xxx.. 
416. 

21.  Provisions  by  toUl  —  Deferred  distribu^ 
tion  —  Premature  action.] — ^Action  by  benefi- 
ciaries under  will  against  the  executors  for  an 
account  and  share  of  testator's  estate,  claim- 
ing that  it  was  not  necessary  to  postpone  the 
distribution  simply  to  permit  the  executors  to 
fulfil  a  trust  of  little  importance  in  compari- 
son with  the  bulk  of  the  estate  and  which 
could  be  otherwise  provided  for.  The  Su- 
preme Court  affirmed  the  judgment  of  the 
Court  of  King's  Bench,  affirming  the  judg- 
ment of  the  trial  court,  which  dismissed 
the .  action  on  the  ground  that  the  will 
excused  the  executors  from  an  account  and 
distribution  until  the  minor  children,  for  the 
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education  and  care  of  whom  provision  was 
made  in  the  will,  attained  ihe  age  ot  majority. 
ChUmour  v.  Cory,  2:2nd  May,  1902. 

22.  Construction  of  wUl  —  Survivorship — 
Intestacy.] — H.  by  his  will  provided  for  dis- 

gosal  of  his  property  in  case  his  wife  survived 
im  but  not  in  case  of  her  death  happening  first. 
The  will  also  contained  this  provision:  "In 
case  both  my  wife  and  myself  should,  by  acci- 
dent or  otherwise,  be  deprived  of  life  at  the 
same  time  I  request  the  following  disposition 
to  be  made  of  my  property  "  .  .  .  H.  died  six- 
teen days  after  his  wife  but  made  no  change 
in  his  will.  ffeZd,  afiKrming  the  judgment  ap- 
pealed from  (4  Ont.  L.  R.  666 ;  2  Ont.  L.  R. 
169),  that  H.  and  his  wife  were  not  deprived 
of  life  at  the  same  time  and  he  therefore  died 
intestate.     Maclean  v.  Henning,  xsxiii.,  305. 

23.  Construction  of  toUl — Opening  of  suJh 
stitution  —  Legacy  to  substitutes  —  Legatees 
taking  per  stirpes  or  per  capita.]  —  By  his 
will,  which  created  a  substitution,  the  testator 
bequeathed  the  usufruct  of  all  his  property 
to  his  widow,  during  her  lifetime  and,  after 
her  death,  to  his  surviving  children  and,  by 
the  sixth  clause,  provided  as  follows :  **  Quant 
&  la  propri6t6  de  mes  dits  biens  meubles  et 
immeubles  g6ndralement  quelconques  que  je 
d61aisserai  au  jour  de  mon  d6c^,  je  la  donne 
et  l^gue  aux  enfants  legitimes  de  mes  enfants, 
qui  seront  mes  petits-enf ants ;  pour,  par,  mes 
dits  petits-enf  ants,  jouir,  faire  et  disposer  de 
mes  dits  biens  en  pleine  propri6t6  et  par  ^gales 
parts  et  portions  entre  eux,  &  compter  du  jour 
que  la  dite  jouissance  et  usufruit  donnas  & 
mes  enfants  cesseront,  les  instituant  mes  16ga- 
taires  universels  en  propri6t6. — Held^  revers- 
ing the  judgment  appealed  from,  that  all  the 
grandchildren  participated  in  the  legacy  and 
that  the  property  representing  the  fifth  of  the 
revenue  given  to  each  of  the  testator's  child- 
ren, on  the  opening  of  the  substitution  created 
by  the  will,  for  such  portion  of  his  estate, 
should  be  divided  among  all  the  grandchildren 
then  living  in  equal  shares,  the  grandchildren 
taking  per  capita  and  not  per  stirpes,  Remil- 
lard  V.  Chabot,  xxxiii.,  328. 

24.  Providing  for  continuing  executors — 
Trust — Account  —  Administration  of  minor^s 
property — Appointment  of  tutor  by  ioUl— Di- 
rections of  testator — Minor  discharging  tutor 
— Res  judicata  —  Acquiesence  —  Ewecutor — 
Pro-tutor  —  Jurisdiction — Property  in  Quebec 
and  Ontario — Negligence — Duty  to  administer 
en  bon  p^re  de  famUle — Interest — Art.  290  et 
seq.  C,  C. — Contrainte.] — O.,  deceased  mother 
of  the  appellant,  was  sole  executrix  of  the 
will  of  her  deceased  husband  whereby  appel- 
lant and  a  sister  (since  deceased)  were  consti- 
tuted sole  residuary  legatees.  By  her  will, 
made  at  her  domicile  in  Montreal,  C.  be- 
queathed all  her  property  to  her  two  children, 
and  appointed  the  defendant  and  F.  M.  her 
executors,  authorizing  them  to  continue  the 
execution  of  the  will  of  her  late  husband, 
which  had  been  made  in  Ontario  where  part 
of  the  lands  affected  were  situate.  She  also 
appointed  them  tutors  to  her  children,  to  take 
care  of  them  until  their  marriage  or  attaining 
the  age  of  majority.  Both  acted  accordingly 
together  till  F.  M.  left  the  country  in  1856, 
after  which  defendant  continued  to'  do  so 
alone.  On  coming  of  age  in  1868.  the  plaintiff, 
as  sole  surviving  legatee  under  both  wills,  gave 
the  defendant  a  full  discharge  of  his  adminis- 
tration although  he  did  not  produce  vouchers 
and  render  an  account  under  oath.  In  an  ac- 
tion en  reddition  de  compte  and  for  $41,278, 


balance  due  on  the  administration  (as  ordered 
by  a  judgment  in  a  preceding  action  to  set 
aside  the  discharge  and  certain  deeds,  &c.,  for 
fraud),  it  was  held  by  the  Court  of  Queen's 
Bench  (2  Dor.  Q.  B.  33;  25  L.  C.  Jur.  196) 
reversing  the  judgment  of  the  Superior  CJourt, 
District  of  Montreal,  that  C.  had  no  power  by 
her  will  to  appoint  administrators  to  continue 
the  administration  of  her  deceased  husband's 
estate;  that  though  defendant  had  not  been 
duly  appointed  tutor  he  had  acted  as  such  and 
could  be  held  to  account;  that  the  discharge 
was  null  and  void  as  it  had  been  given  without 
a  regular  account;  that  defendant  could  not 
charge  interest  on  sums  advanced  by  him  for 
education  and  maintenance  of  the  minors,  but 
only  upon  interest  bearing  debts  paid  by  him 
in  excess  of  his  receipts,  and  finally  adjusted 
the  balance  due  by  defendant  on  the  dibats  de 
compte  at  $590.(yr. — ^The  Supreme  Court  re- 
vcised  the  judgment  appealed  from  and  held, 
that  the  quality  of  defendant  was  not  only 
res  judicata  by  the  judgment  condemning  the 
defendant  to  render  an  account,  but  it  had  not 
been  appealed  from  and  had  been  acquiesced 
in  by  defendant;  that  the  courts  below  were 
correct  in  holding  that  the  action  had  properly 
been  brought  in  Quebec;  that,  while  agreeing 
with  the  Court  of  Queen's  Bench  as  to  the 
law  respecting  the  liability  of  executors, 
th«»  court  was  of  opinion  there  was 
not  sufficient  evidence  that  F.  M  had 
acted  otherwise  than  as  agent  of  de- 
fendant, who  was  .therefore  properly  liable 
for  all  the  rents  of  the  Belleville  property 
after  the  death  of  C. ;  that  the  administration 
of  defendant,  although  begun  before  the  pro- 
mulgation of  the  Civil  Code,  should  have  been 
regulated  by  the  principles  contained  in  the 
Code  (art.  290  et  seq,)  which,  with  a  few  ex- 
ceptions introducing  new  law,  are  only  a  re- 
sum6  of  the  old  law  on  the  obligations  of  a 
tutor.  He  should  therefore  have  administered 
en  bon  p^re  de  famille^  whereas  his  own  evi- 
dence was  sufficient  to  prove  negligence  on  his 
part.  He  had  allowed  the  tenants  of  the  Belle- 
ville property  to  make  only  such  repairs  as 
they  thought  right,  and  moreover  to  deduct  the 
cost  from  the  rents,  although  the  leases  bound 
them  to  keep  the  property  in  repair.  That 
the  defendant  should  be  charged  interest  on 
the  price  of  the  Belleville  property  ($6,250), 
and  also  on  that  part  of  the  price  of  the  sale 
of  the  half  of  the  Drummond  street  property 
unaccounted  f»r  ($4,640),  from  the  time  of 
sale  (art.  1,534,  C.  C).  not  being  entitled  to 
the  six  months  allowed  by  the  Code  for  in- 
vesting the  moneys  of  a  minor,  because  he  had 
claimed  to  appropriate  and  had  used  the 
money  as  his  own;  that  the  charge  made  for 
board  of  C.  and  "  Ix>uisa,"  allowed  bv  the 
Queen's  Bench,  should  be  deducted,  as  C.  and 
her  daughters  were  living  with  the  defendant 
as  his  relatives,  and  there  was  no  evidence 
that  defendant  had  at  any  time  any  intention 
of  making  them  pay  board ;  that  the  amount 
of  the  judgment  obtained  against  C.  should  be 
disallowed,  together  with  the  interest  thereon ; 
and  that  certain  other  items  (particularly  spe- 
cified) should  be  disallowed. — ^The  result  was 
that  the  judgment  of  the  Queen's  Bench  was 
varied  by  condemning  defendant  to  pay  to 
plaintiffs  $12,121.49,  but  the  court  did  not 
order  a  contrainte  par  corps ^  because  it  had 
been  admitted  that  sufficient  property  belong- 
ing to  defendant  to  secure  plaintiff  had  been 
seized,  and  because  the  court  not  being  ob- 
liged to  pronounce  "  la  contrainte  par  corps  " 
against  tutors  in  every  case,  did  not  think  it 
necessary  to  do  so  in  the  present  one. — Per 
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Strong,  J.  The  Belleville  property  having 
been  devised  by  the  plaintiff's  father  to  her 
mother  for  life,  with  remainder  to  the  plain- 
tiff and  her  sister  in  fee,  a  trust  was  created, 
and  upon  the  death  of  C.  there  was  no  trustee 
to  execute  this  trust,  and  defendant,  and  F. 
M.,  having  entered  into  the  estate  of  the 
minors  and  taken  the  profits  were  accountable 
in  equity  as  constructive  trustees,  and  their 
liability  in  this  respect  being  entirely  a  per- 
sonal one  might  be  enforced  in  a  jurisdiction 
other  than  that  in  which  the  lands  were  sltu- 
ntpd.  nnd  the  mere  nendency  of  a  suit  in  the 
Ontario  Court  of  Chancery,  in  which  no  de- 
cree had  been  made,  did  not  constitute  any 
ground  of  defence.  The  defendant  ought  not 
to  be  allowed  to  claim  the  amount  of  the  judg- 
ment against  C,  because  it  was  a  failure  of 
duty  on  his  part  not  to  see  she  was  protected 
by  accepting  her  mother's  succession  under 
benefit  of  inventory,  and  he  cannot  be  allowed 
to  take  advantage  of  his  own  default  by  mak- 
ing the  plaintiff  responsible  for  her  mother's 
debt  to  an  amount  far  beyond  the  value  of 
the  succession.  Besides,  the  evidence  of  a  debt 
was  very  unsatisfactory,  and  it  was  the  com- 
mon practice  (so  much  so  that  this  court 
might  take  judicial  notice  of  it)  to  take  judg- 
ments in  thifi  form  in  Ontario  for  the  sole  pur- 
pose of  enabling  the  lands  to  be  sold  under 
execution  against  the  executor  or  administra- 
tor (Gardiner  v.  Gardiner.  2  U.  C.  O.  S.  520) , 
and  not  with  any  view  of  binding  the  execu- 
tor to  an  admission  of  personal  assets,  and 
such  a  judgment  was  no  evidence  as  regarded 
the  real  representatives  of  the  heir  or  devisee, 
but  as  to  them  was  res  inter  alioa,  and  before 
lands  could  be  made  liable  to  the  satisfaction 
of  the  judgment  creditor  he  was  bound  to 
prove  his  original  debt  as  strictly  as  if  no 
judgment  against  the  executor  had  ever  been 
obtained,  and  this  the  defendant  had  entirely 
failed  to  do.  Coleman  v.  Miller,  Cass.  Dig. 
(2  ed.)  301. 

25.  Poicers  of  executors  —  Advancinp  lega- 
tees* shares  —  Promissory  tiofc*.]  —  M.,  who 
was  a  merchant,  by  his  will  gave  special  direc- 
tions for  the  winding  up  of  his  business  and 
the  division  of  his  estate  among  a  number  of 
his  children  as  legatees,  and  gave  to  his  exe- 
cutors, among  other  powers,  the  power  "  to 
make,  sign,  and  indorse  all  notes  that  might 
be  required  to  settle  and  liquidate  the  affairs 
of  his  succession."  By  a  subsequent  clause 
in  his  will  he  gave  his  executors  "  all  neces- 
sary rights  and  powers  at  any  time  to  pay  to 
any  of  his  said  children  over  the  age  of  thirty 
years  the  whole  or  any  part  of  their  shares  in 
his  said  estate  for  their  assistance  either  in 
establishment  or  in  case  of  need,  the  whole 
according  to  the  discretion,  prudence  and  wis- 
dom of  said  executors,"  &c.  In  an  action 
against  the  executors  to  recover  the  amount 
of  promissory  notes  given  by  the  executors 
and  discounted  by  them  as  such  in  order  to 
secure  a  loan  of  money  for  the  purpose  of  ad- 
vancing the  amount  of  his  legacy  to  one  of 
the  children  who  was  in  need  of  funds  to  pay 
personal  debts.  Held,  affirming  the  judgment 
appealed  from,  that  the  two  clauses  of  the 
will  referred  to  were  separate  and  distinct  pro- 
visions which  could  not  be  construed  together 
as  giving  power  to  the  executors  to  raise  the 
loan  upon  promissory  notes  for  the  purpose  of 
advancing  the  share  of  one  of  the  beneficiaries 
under  the  will.  Banque  J acques-C artier  v. 
a  ration,  xxx.,  317. 


3.  Devises  and  Legacies. 

26.  Construction  —  Devise  to  first  greats 
grandson  —  Devise  defeated  hy  nUe  of  law — 
void  for  remoteness — Intestacy — Estate  taU — 
Heir-at4aw,] — P.  F.,  sr.,  by  a  will,  dated  3rd 

I  December,  1845.  devised  as  follows:  "It 
'  pleased  the  Lord  to  give  me  two  sons  equally 
dear  to  my  heart;  to  give  them  equal  justice 
I  leave  all  my  land  to  the  first  great-grand- 
son descending  from  them  by  lawful  ordinary 
generation  in  the  masculine  line,  to  him  I  be- 
queath it,  and  to  him  I  will  that  it  pass  free 
of  any  incumbrance,  except  the  burying 
ground  and  the  quarter  of  acre  for  a  place  of 
worship.  To  Duncan  Ferguson,  my  son,  I 
bequeath  my  family  Bible  and  five  shillings 
over  au'J  above  what  I  have  done  for  him. 
...  To  Peter  Ferguson,  my  sun.  I  bequeath 
my  implements  belonging  to  my  farm,  and  to 
occupy  the  farm  and  answer  State  dues  and 
public  burdens  himself,  and  the  lawful  male 
offspring  of  his  body  until  the  proper  heir  are 
come  of  age  to  take  possession,  but  Peter  him- 
self and  all  are  restricted  and  prohibited  from 
giving  any  wood  or  timber  whatsoever  kind 
away  off  the  land,  or  bringing  any  other 
family  on  to  it  but  his  own.  But  if  he  leaves 
a  situation  so  advantageous,  and  cannot  main- 
tain himself  upon  it  ...  I  appoint  Peter 
Mc Vicar,  my  grandson,  to  take  charge  of  the 
whole  place — farm  and  all  that  pertains  to 
it — and  occupy  the  same  for  his  own  benefit 
and  advantage,  according  to  the  foremen tioned 
restrictions  and  conditions,  until  the  heir  be 
of  lawful  age  as  aforesaid."  The  testator  died 
in  1849,  leaving  two  sons,  D.  and  P.,  jr., 
three  daughters  and  one  grandson,  P.  McV.,. 
being  a  son  of  a  daughter.  When  he  died  the 
property  was  subject  to  a  lease,  which  expired 
in  1857.  P.  F.,  jr.,  went  into  occupation,  in 
that  year  conveyed  his  interest  to  P.  McV. 
and  left  the  place.  Subsequently,  the  appel- 
lant, son  of  D.  F.,  and  heir-at-law  of  P.  F., 
sr.,  took  a  conveyance  from  P.  McV.,  and 
thereupon  the  respondent,  heir-at-law  of  P. 
F.,  jr.,  brought  an  action  of  ejectment,  claim- 
ing that  under  the  will  his  father  took  an 
estate  tail  which  descended  to  him.  The  Court 
of  Queen's  Bench  (39  U.  C.  Q.  B.  232)  de- 
cided in  favour  of  the  heir-at-law,  and  was 
reversed  by  the  Court  of  Appeal  for  Ontario 
(1  Out.  App.  R.  452).— On  appeal  to  the  Su- 
preme Court,  Held,  reversing  the  Court  of  Ap- 
peal for  Ontario,  Strong,  J.,  dissenting,  that 
the  devise  by  the  testator  to  his  first  great- 
grandson  being  void  for  remoteness  and  there 
being  no  intention  to  give  P.  F.  jr.,  any  estate 
or  interest  independent  of,  or  unconnected 
with,  the  devise  to  the  great-^andson,  there 
was  no  valid  disposition  to  disinherit  the  heir- 
at-law,  and  therefore  the  plaintiff  was  not  en- 
titled to  recover. — Per  Ritchie.  J.  Where  the 
rule  of  law,  independent  of  and  paramount  to 
the  testator's  intentions,  defeats  the  devise,  the 
proper  course  is  to  let  the  property  go  as  the 
law  directs  in  cases  of  intestacy.  Ferguson 
V.  Ferguson,  ii.,  497. 

27.  Legacy  —  Alienation  of  property  he- 
queathcd — Partition  of  proceeds  —  Estopp^.] 
—By  will  dated  11th  February,  1833,  tesUtor 
devised  to  M.  his  daughter  by  an  Indian  wo- 
man and  to  E.  and  M.,  his  daughters  by  an- 
other woman,  a  defined  portion  of  the  Seigni- 
ories of  Temi.scouata  and  Madawaska,  and  the 
balance  of  said  property  to  his  sons  W.  and 
E.  A  short  time  after  makins  this  will  the 
testator,  who  was  heavily  in  debt,  received  an 
unexpected  offer  of  £15,000  for  the  seigniories,. 
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and  sold  at  once,  paid  his  most  pressing  debts, 
amounting  to  £5,400,  and  invested  the  balance 
in  loans  on  real  estate.  At  his  death,  his 
estate  appearing  to  be  vacant  as  regards  the 
£9,600,  a  curator  was  appointed.  On  27th 
September,  1839,  the  parties  entitled  under  the 
will  proceeded  to  divide  and  apportion  their 
legacies,  basing  their  calculations  upon  the  ap- 
proximate area  of  the  seigniories  devised,  and 
received  the  collected  part  of  the  sums  allotted 
to  each  by  the  partition.  In  an  action  brought 
by  W.,  residuary  legatee,  against  the  curator, 
the  court  ordered  the  curator  to  account, 
which  he  did,  deposited  $50,000  and  other 
securities.  On  a  report  of  distribution  F. 
filed  an  opposition  claiming  his  share  under 
the  will.  Appellant  contested,  on  the  grounds : 
1st.  That  the  legacies  were  revoked  and  that  in 
his  capacity  of  universal  legatee  of  his  mother 
(the  legitimate  child,  he  alleged,  of  the  testa- 
tor and  the  Indian  woman  who  was  commune 
en  hiens  with  the  testator)  he  was  entitled  to 
one-half  of  the  proceeds  of  the  £9,600;  and 
2nd.  that  in  the  event  of  his  claim  to  legiti- 
macy and  revocation  of  the  legacy  being  re- 
jected, as  by  the  will  the  daughters  were  ex- 
empt from  the  payment  of  the  debts,  he  should, 
as  representing  one  of  the  daughters,  be  en- 
titled to  her  proportion  of  £15,000,  the  net 
proceeds  of  the  sale.  —  Held,  affirming  the 
judgment  appealed  from  (12  Q.  L.  R.  327), 
that  as  appellant  did  not  at  the  death  of  his 
mother,  repudiate  the  partage  to  which  she 
was  a  party,  but  ratified  it  and  acted  under 
it,  he  was  estopped  from  claiming  more  than 
what  was  allotted  to  his  mother. — Per  Strong, 
Foumier  and  Taschereau,  J  J.  That  under 
the  law  prior  to  the  Code  the  sale  of  the 
seigniories  which  were  the  subject  of  the 
legacy  in  question  in  this  cause,  considering 
the  circumstances  under  which  it  was  made, 
had  not  the  effect  of  defeating  the  legacy. 
Semhle,  per  Henry,  J.  That  there  was  a  revo- 
cation of  the  legacy. — The  court  below  (12  Q. 
L.  R.  327),  held  that  as  the  testator  declared 
that  the  daughters  should  not  be  liable  for  the 
payment  of  his  debts,  partition,  as  regards 
them,  should  be  made  of  the  sum  of  £15,000, 
the  price  obtained  from  the  sale  of  the  seigni- 
ories bequeathed,  and  not  of  the  £9,600  re- 
maining in  his  succession  at  his  death.  On 
cross-appeal  the  Supreme  Court,  Held,  that 
on  the  pleadings  no  adjudication  could  be  made 
as  to  the  £5,400  paid  by  the  curator  for  the 
debts,  and  that  in  the  distribution  of  the 
moneys  in  court  all  that  the  appellant  could 
claim,  was  the  unpaid  balance  (if  any)  of  his 
mother's  share  in  the  moneys,  securities,  in- 
terest, and  profit  of  the  £9,600  in  accordiuice 
with  the  partage  of  the  27th  September,  1839. 
Jones  V.  Fraser,  xiii.,  342. 

28.  Particular  devise — Construction — Con- 
tingent interest,] — ^A  testator  having  previ- 
ously given  all  his  estate,  real  and  personal, 
to  trustees  in  trust  for  his  wife  for  life,  or 
during  her  widowhood,  made  a  devise  as  fol- 
lows : — "  In  trust  also,  that  at  the  death,  or 
second  marriage  of  my  said  wife,  should  such 
happen,  my  son  Thomas,  if  he  be  then  living, 
shall  have  and  take  lot  number  1,  &c.,  which 
I  hereby  devise  to  him,  his  heirs,  and  assigns 
to  and  for  his  and  their  own  use  for  ever." 
The  testator  then  gave  to  his  other  sons  and 
to  his  daughters  other  real  estate  in  fee.  He 
directed  that  all  the  said  devises  "  in  this  sec- 
tion of  my  will  mentioned  and  devised"  should 
take  effect  upon  and  from  the  death  or  mar- 
riage of  his  wife,  and  not  sooner.  He  gave 
all  his  other  lands  in  trust  for  sale,  the  rents 
s.  c.  B. — 49 


and  proceeds  to  be  at  his  wife's  disposal  while 
unmarried,  and  after  her  death  or  marriage 
all  his  personal  property  and  estate  remaining 
was  to  be  equally  divided  among  his  children ; 
provided  always,  that  in  the  event  of  any 
child  dying  without  issue  before  coming  into 
possession  of  his  or  her  share  **  of  the  property 
or  money  hereby  devised  or  bequeathed,"  the 
share  of  such  child  should  go  equally  among 
the  survivors  and  their  issue,  if  any,  as  shall 
have  died  leaving  issue.  The  residuary  clause 
was  as  follows : — **  All  other  my  lands,  tene- 
ments, houses,  hereditaments,  and  real  estate," 
&c.  Held,  Ritchie,  C.J.,  and  Fournier,  J., 
dissenting,  reversing  the  judgment  appealed 
from  {Keefer  v.  McKay,  9  Ont,  App.  R.  117), 
that  the  interest  devised  to  Thomas  was  con- 
tingent upon  his  surviving  his  mother.  Mer- 
chants Bank  of  Canada  v.  Keefer,  xiii.,  515. 

29.  Devise  subject  to  charge  —  Legacy  to 
survivor  —  Conttngent  interest  —  Preventing 
waste,} — Plaintiff  was  a  beneficiary  under  a 
will  by  which  the  devise  was  to  the  testator *s 
wife  with  a  legacy  to  him  provided  he  sur- 
vived her  and,  during  her  lifetime,  he 
brought  suit  to  protect  his  legacy  against 
dissipation  by  the  widow.  Held,  reversing  the 
judgment  appealed  from,  that  plaintiff  had 
more  than  a  possibility  or  expectation  of  a 
future  interest;  he  had  an  existing  contingent 
interest  in  the  estate  and  was  entitled  to  have 
the  estate  preserved  that  the  legacy  might  be 
paid  in  case  of  the  happening  of  the  contin- 
gency on  which  it  depended.  Duggan  v.  Dug- 
gan,  xvii.,  343. 

30.  Words  of  grant  —  Charge  on  realty — 
Legacy— ^Residuary  devise — Priority — Notice, ] 
— A  legacy  to  B.  with  residuary  devise  to  A. 
of  **  the  balance  and  remainder  of  the  property 
and*  of  any  estate  "  of  the  testator  constitutes 
the  legacy  a  charge  upon  the  testator's  realty, 
the  words  "  property  "  and  "  estate  "  being 
both  sufficient  to  pass  realty.  Cameron  v. 
Harper,  xxi.,  273. 

31.  Construction  of  will — Devise  to  creditor 
— Specific  lands — Unascertained  chattels — Sa- 
tisfaction.]— The  testator  by  clause  **  B  "  de- 
vised all  his  lands  in  Yorkville,  and  particu- 
larly described  in  the  first  schedule,  to  his  son 
George,  his  heirs  and  assigns,  together  with 
their  actual  and  reputed  appurt^anceef,  or  with 
the  same  or  any  part  thereof,  held,  used  and 
occupied  or  enjoyed,  or  known,  taken  or  con- 
sidered as  part  or  parcel  thereof,  together  also 
with  all  and  all  manner  of  engines,  fixtures, 
utensils  and  implements,  and  the  appurtenances 
and  stock  in  trade  therein,  or  in  or  about  the 
premises  at  his  decease,  he  or  they  paying  in 
exoneration  of  any  other  estate,  any  incum- 
brances which  at  the  time  of  his  decease  shall 
affect  the  same :  **  this  devise  to  be  accepted 
by  and  to  be  in  full  discharge  of  any  and 
every  claim  he  shall  have  against  my  estate 
at  the  time  of  my  decease.^' — Clause  "  L  ** 
provided :  "  And  it  is  my  will  and  desire  that, 
if  at  any  time  between  the  day  of  the  date 
of  this  my  will  and  the  time  of  my  decease, 
any  sale  or  other  disposition  of  any  of  the 
said  lands  and  premises  herein  specifically  de- 
vised by  me  shall  be  made  by  me,  the  con- 
sideration money  received  therefor  in  money  or 
otherwise,  to  the  amount  thereof,  or  the  value 
thereof,  shall  be  a  charge  upon  the  whole  of 
my  real  estate,  and  shall  become  due  and  pay- 
able to  the  devisee  to  whom  the  said  land  is 
herein  specifically  devised,  or  to  his  or  her 
heirs,    executors,    administrators    or    assigns. 
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within  five  years  after  my  decease,  with  inter- 
est after  the  first  year  of  my  decease,  the 
securities  (if  any)  received  in  part  or  whole 
payment  of  such  consideration,  if  any  being  at 
the  time  of  decease,  to  be  transferred,  con- 
veyed and  assigned  to  the  said  devisee,  his  or 
her  executors,  administrators  or  assigns,  and 
to  be  by  him,  her  or  them  received  as  to  the 
amount  then  owing  thereon  in  part  or  in 
whole  payment  of  the  said  consideration 
money  as  the  case  shall  be." — ^Between  the 
making  of  the  will  and  his  death,  the  testator 
sold  his  properties  specifically  devised  by  clause 
**  B,"  comprising  a  brewery  and  stock  and 
plant  therein,  to  his  son  George,  the  purchase 
money  being  $33,987.20  and  it  was  contended 
that,  to  the  extent  of  this  sum,  $33,987.20, 
the  appellant  (his  son  (]korge).  was  entitled, 
under  clause  "  L  *'  to  a  charge  upon  the  estate. 
Held,  reversing  the  judgment  appealed  from 
(18  Ont.  App.  R.  725).  Gwynne,  J.,  dissent- 
ing, that  the  devise  of  the  lands  was  not  sup- 
erseded.— But  the  appellant  was  not  entitled 
to  the  value  of  the  stock  and  plant  in  the 
brewery,  in  the  event  of  their  sale  to  him  in 
the  testator's  lifetime,  because  what  was 
given  to  him  was  not,  as  in  the  case  of  lands, 
certain  specific  ascertained  property,  but  only 
fluctuating  and  unascertained  property,  that 
is,  such  property  as  should  be  on  the  premises 
at  the  time  of  the  testator's  decease.  Appeal 
allowed  with  costs  of  all  parties  out  of  the 
estate.  Severn  v.  Archer,  Cass.  Dig.  (2  ed.) 
875. 

32.  Construction  —  Devise  to  children  and 
their  issue — Per  stirpes  or  per  capita — Sta- 
tute of  Limitations — Possession.] — Under  the 
following  provision  of  a  will  "  When  my  be- 
loved wife  shall  have  departed  this'  life  and 
my  daughters  shall  have  married  or  departed 
this  life.  I  direct  and  require  my  trustees  and 
executors  to  convert  the  whole  of  my  estate 
into  money  .  .  .  and  to  divide  the  same 
equally  among  those  of  my  said  sons  and 
daughters  who  may  then  be  living,  and  the 
children  of  those  my  said  sons  and  daughters 
who  may  have  departed  this  life  previous 
thereto:" — Held,  reversing  the  judgment  ap- 
pealed from  (18  Ont.  App.  R.  25),  Ritchie, 
G.J.,  dissenting,  that  the  distribution  of  the 
estate  should  be  per  capita  and  not  per 
stirpes. — A  son  of  the  testator  and  one  of  the 
executors  and  trustees  named  in  the  will  was 
a  minor  when  his  father  died,  and  after  com- 
ing of  age  he  never  applied  for  probate  though 
he  knew  of  the  will,  and  did  not  disclaim. 
With  the  consent  of  the  acting  trustee  he 
went  into  possession  of  a  farm  belonging  to  I 
the  estate,  and  remained  in  possession  over 
twenty  years,  and  until  the  i)eriod  of  distri-  | 
bution  under  the  clause  set  out  arrived,  and 
then  claimed  to  have  a  title  under  the  Statute  | 
of  Limitations.  Held,  affirming  the  decision 
appealed  from  (18  Ont.  App.  R.  25),  that  as  ' 
he  held  under  an  express  trust  by  the  terms  i 
of  the  will  the  rights  of  the  other  devisees 
could  not  be  barred  by  the  statute.  Hough-  ! 
ton  V.  Bell,  xxiii.,  498.  i 

[In  the  court  below  the  case   is  reported  i 
suh  nom.  Wright  v.  Bell.] 

33.  Devise — Death  of  testator  caused  ty  de-  , 
visce  —  Felonious    act  —  Nullum    commoffum   i 
potest  de  injuria,  sud  proprid.]  —  No  devisee  I 
can  take  under  the  will  of  a  testator  whose   ! 
death   has  been  caused  by  the  criminal  and 
felonious  act  of  the  devisee  himself,   and  in 
applying  this  rule  no  distinction  can  be  made 
between  a  death  caused  by  murder  and  one 


caused  by  manslaughter.  The  judgment  ap- 
pealed frov  (21  Ont  App.  R.  560,  9%b  nom. 
MoKinnon  v.  Lundy)  reversed,  Taschereau,  J., 
dissenting.     Lundy  v.  Lundy.  xxiv.,  G50. 

Of.  Standard  Life  Assurance  Co.  v.  Tru- 
deau  (Q.  R.  9  Q.  B.  499,  31  Can.  S.  C.  R. 
37t)),  INSUKANCE,  Life.  1,  at  col.  698.  supra. 

34.  Legacy  —  Bequest  of  partnership  busi- 
ness— Acceptance  hy  legatee — Right  of  legatee 
to  an  account.] — J.  and  his  brother  carried  on 
business  in  partnership  for  over  thirty  years, 
and  the  brother  having  died,  his  will  contained 
the  following  bequest :  "  I  will  and  bequeath 
unto  my  brother  J.,  all  my  interest  in  the 
business  of  J.  &  Co..  in  the  said  City  of  St. 
Catharines,  together  with  all  sums  of  money 
advanced  by  me  to  the  said  business  at  any 
time,  for  his  own  use  absolntely  forever,  and 
I  advise  my  said  brother  to  wind  up  the  said 
business  with  as  little  delay  as  possible." 
Held,  afllrming  the  decision  of  the  Court  of 
Appeal,  that  J.  on  accepting  the  legacy  was 
under  no  obligation  to  indemnify  Uie  testa- 
tor's estate  against  liability  for  the  debts  of 
the  firm  in  case  the  assets  should  be  insuffi- 
cient for  the  purpose  and  did  not  lose  his 
right  to  have  the  accounts  taken  in  order  to 
make  the  estate  of  the  testator  pay  its  share 
of  such  deficiency.  Robertson  v.  Junkin, 
xxvi..  193. 

35.  Words  of  futurity  life  estate  —  Joint 
lives — Time  for  ascertainment  of  class — Sur- 
vivor dying  without  issue — "  Lawful  heirs."] 
— A  devise  of  real  estate  to  the  testator's 
wife  and  onlv  child  for  their  joint  lives,  with 
estate  for  life  to  the  survivcv  and  remainder 
in  fee  to  his  lawful  heirs,  is  not  evidence  of 
intention  upon  the  part  of  the  testator  to  ex- 
clude the  child  from  the  class  entitled  to  the 
fee,  in  case  such  child  should  survive  the 
testator.  Judgment  appealed  from  (23  Ont 
App.  R.  29)  affirmed.  Thompson  v.  Smithy 
xxvii..  628. 


36.  "  Own  right  heirs "  —  Limited  testa- 
mentary power  of  devisee — Conditional  limi- 
tations— vesting  of  estate.] — Under  a  devise 
to  the  testator's  "  own  right  heirs  "  the  bene- 
ficiaries would  be  those  who  would  have  taken 
in  the  case  of  an  intestacy  unless  a  contrary 
intention  appears,  and  where  there  was  a  de- 
vise to  the  only  daughter  of  the  testator  con- 
ditionally upon  events  which  did  not  occur, 
and,  under  the  circumstances,  could  never 
happen,  the  fact  of  such  a  devise  was  not 
evidence  of  such  contrary  intention  and  the 
daughter  inherited  as  the  right  heir  of  the 
testator.  Judgment  appealed  from  (24  Ont. 
App.  R.  61)  sub  nom.  In  re  Ferguson;  Ben- 
nett V.  Coatsworth,  affirmed.  In  re  Ferguson; 
Turner  v.  Bennet;  Turner  v.  Carson,  xrviii., 
38. 


37.  Construction  of  statute — 14  d  15  Vict. 
c.  6  (Can.) — Devise  to  heirs — Abolition  of 
law  of  primogeniture.]  —  The  Act  14 
&  15  Vict  c.  6  (Can.)  abolishing  the  law  of 
primogeniture  in  Upper  Canada,  placed  no 
legislative  interpretation  on  the  word  **heirs.'* 
Therefore,  where  a  will  made  after  it  was  in 
force  devised  property  on  certain  contingencies 
to  "  the  heirs  "  of  a  person  named,  such  heirs 
were  all  the  brothers  and  sisters  of  said  per- 
son and  not  his  eldest  brother  only.  Judg- 
ment of  the  Court  of  Appeal  (25  Ont.  App. 
K.  326)  affirmed.    Wolff  v.  Sparks,  xz!x..586. 
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38.  Condition  of  legacy  —  Religioua  liberty 
— Public  policy— Reatrictions  a«  to  marriage 
— Educatton — Exclusion  from  9t»ooe9«ion.] — 
In  the  Province  of  Quebec  the  English  law 
rules  on  the  subject  of  testamentary  disposi- 
tions, and,  therefore,  in  that  province,  a  testa- 
tor may  validly  impose  as  a  condition  of  a 
legacy  to  his  children  and  grandchildren,  that 
marriages  of  the  children  should  be  celebrated 
according  to  the  rights  of  any  church  recog- 
nized by  the  laws  of  the  province,  and  that 
the  grandchildren  should  be  educated  accord- 
ing to  the  teachings  of  such  church  and  may 
also  exclude  from  benefit  under  his  will  any 
of  his  children  marrying  contrary  to  its  pro- 
visions and  grandchildren  bom  of  the  fon>id- 
den  marriages  or  who  may  not  have  been  edu- 
cated as  directed.  Renaud  v.  Lamothe,  xxxii., 
357. 

39.  Devise  for  life — Remainder  to  devisee's 
children — Estate  tail.] — Land  was  devised  to 
D.  for  life  "  and  to  her  children  if  any  at  her 
death/'  if  no  children  to  testator's  son  and 
daughter.  D.  had  no  children  when  the  will 
was  made.  Held,  that  the  devise  to  D.  was 
not  of  an  estate  in  taiL  but  on  her  death  her 
children  took  the  fee.  Orant  y.  Fuller,  xxxiii., 
34. 

40.  Condition  in  will — Devise  of  real  estate 
— Restraint  on  alienation.] — A  devisee  of  real 
estate  under  a  will  was  restrained  from  sell- 
ing or  incumbering  it  for  a  period  o^  twenty- 
five  years  after  the  testator's  death.  Heia, 
reversing  the  judgment  appealed  from,  that 
as  the  restraint,  if  general,  would  have  been 
void  the  limitation  as  to  time  did  not  make  it 
valid.     Blackburn  v.  McCallum,  xxxiii.,  65. 

41.  Debt  by  devisee  to  testator — Devise  of 
all  testator* s  property — Chose  in  action.] — A 
devise  of  all  "  my  real  estate  and  property 
whatsoever  and  of  what  nature  and  Kind  so- 
ever" at  a  place  named  does  not  include  a 
debt  due  by  the  devisee,  who  resided  and  car- 
ried on  business  at  such  place,  to  the  testator ; 
(4  Ont  L.  R.  682,  affirmed).  Thome  v. 
Thome,  xxxiii.,  309. 

[In  the  court  below  the  case  is  reported  sub 
nom.  Thome  v.  Parsons,] 

42.  Construction  of  devise — Joint  tenants — 
Tenants  in  common — Partition  —  Evidence  — 
Abolition  of  joint  tenancies.] — A  devise  to  tes- 
tator's two  sons,  their  heirs,  &c.,  provided  that 
the  devisees  should  jointly  and  in  equal  shares 
pay  testator's  debts  and  the  legacies  in  the 
will.  There  were  six  legacies  of  £50  each  to 
other  children  of  the  testator,  and  these  were 
to  be  paid  by  the  devisees  at  the  expiration  of 
2,  3.  4,  5.  6  and  7  years  respectively.  The 
estate  vested  before  the  statute  abolishing 
joint  tenancies  in  Nova  Scotia  came  into  ope- 
ration. Field,  reversing  the  judgment  appealed 
from  (21  N.  S.  Rep.  378),  Taschereau  and 
Gwynne,  J  J.,  dissenting,  that  these  provisions 
for  payments  of  debts  and  legacies  indicated 
an  intention  on  the  testator's  part  to  effect  a 
severance  of  the  devise  and  the  devisees  took 
ns  tenants  in  common  and  not  as  joint  tenants. 
Fisher  V.  Anderson  (4  Can.  S.  C.  R.  40G> 
followed. — On  the  trial  of  a  suit  between  per- 
sons claiming  through  the  respective  devisees 
for  partition  of  the  real  estate  so  devised  evi- 
dence of  a  conversation  between  the  devisees, 
which  plaintiff  claimed  would  shew  that  a 
severance  was  made  after  the  estate  vested, 
was  tendered  and  rejected   as  being  evidence 


to  assist  in  construing  the  will.  Held,  Gwynne, 
J.,  dissenting,  that  it  was  properly  rejected. 
Held,  per  Gwynne  and  Patterson,  J  J.,  that 
the  evidence  might  have  been  received  as  evi- 
dence of  a  severance  between  the  devisees 
themselves  if  a  joint  tenancy  had  existed. 
Clark  V.  Clark,  xvii.,  376. 

43.  Devise  of  remainder  —  Survival  of  ten- 
ant for  life  —  Possession  —  Decease  of  re- 
mainderman —  Estate  of  inheritance — Owner 
in  fee  —  Statute  of  Limitations.]  —  On  ap- 
peal from  a  judgment  of  Rose.  .7.,  affirmed 
by  the  Divisional  Court,  the  judgment  of  the 
Court  of  Appeal  for  Ontario  recited  in 
effect,  that  action  was  for  a  declaration  that 
plaintiff  had  an  estate  in  fee  simple  in  re- 
mainder in  lands  subject  to  an  estate  in  de- 
fendant H.  for  the  life  of  defendant  R.  D^ 
fendants  denied  any  title  whatever  in  plain- 
tiff, and  relied  on  actual  possession  and  title 
by  Statute  of  Limitations. — That  on  4th  June, 
lo44,  W.  R.  conveyed  the  whole  of  lot  55, 
.  .  .  Spadina  avenue,  Toronto,  to  J.  H. 
and  S.  H.  in  fee  simple,  as  tenants  in  com- 
mon, and  the  conveyance  was  duly  registered. 
—On  14th  August,  1846,  J.  H.,  by  his  will, 
devised  to  his  wife,  Anne,  for  life  or  widow- 
hood all  his  real  estate,  "  consisting  of  the 
N.  %  of  lot  55."  The  will  then  proceeded: 
**  The  above  named  property  left  to  my  wife 
at  the  end  of  her  natural  life,  or  when  she 
become  married  again,  I  then  will  and  be- 
queath to  my  brother  S.H.  during  his  natural 
life,  and  then  at  the  expiration  of  that  time 
it  is  to  go  to  my  heir.  I  also  will  and  be- 
queath to  my  heir  one  sterling  shilling.  I 
hereby  appoint  my  brother  Simon  sole  execu- 
tor."— ^J.  H.  and  S.  H.  were  step-brothers 
without  any  blood  relationship  between  them. 
—J.  H.  died  in  1847  leaving  his  wife  Anne 
surviving  him,  and  there  is  no  evidence  who 
was  his  heir-at-law.  It  was  agreed  by  coun- 
sel on  the  argument  that  no  one  has  ever  come 
forward  to  claim  the  property  as  heir. — On 
the  death  of  J.  H.  his  widow  A.  H.  went  into 
possession  until  her  death  in  June,  1850. — On 
the  12th  May,  1854,  S.  H.  made  his  will  as 
follows :  "  I  give  all  my  property  real  and 
personal  to  my  wife  Eliza  to  be  enjoyed  by 
her  during  her  natural  life,  and  after  her 
death  I  give  to  my  adopted  son  G.  W.  and 
his  heirs  one-half  of  the  lot  that  I  own  on 
Spadina  avenue  together  with  the  house  erect- 
ed on  the  said  half-lot  in  which  I  now  reside ; 
and  the  other  half  of  the  said  lot  with  the 
house  erected  on  the  last  mentioned  half  lot 
I  give,  devise  and  bequeath  to  W.  and  P.  H., 
the  sons  of  R.  H.,  and  their  heirs  after  the 
death  of  my  said  wife.  In  this  last  mentioned 
half  lot  I  have  an  estate  in  remainder  expect- 
ant upon  the  death  of  Anne  H.  who  has  a  life 
estate  in  the  same."  He  died  in  January, 
1885,  leaving  him  surviving  not  only  his  own 
wife  Eliza,  but  also  the  widow  of  J.  H. — 
Anne  H.  died  in  June,  1850,  and  upon  her 
death  Eliza  H.  took  possession,  and  some 
time  afterwards  married  again  a  man  named 
A.  R. — On  8th  November.  1807,  R.  and  his 
wife  leased  the  land  for  fifteen  years  to  P.. 
reciting  that  S.  H.  had  been  seized  thereof 
in  his  lifetime,  and  by  his  will  had  devised  the 
same  to  his  wife  for  her  natural  life,  and  on 
15th  December.  1870,  this  lease  was  ajssigned 
to  C. — A.  R.,  the  husband,  having  died,  his 
widow  on  1st  September,  1873.  made  another 
lease  of  the  whole  lot  5.^  to  the  same  C.  for 
the  term  of  her  natural  life.  In  the  lease 
the  land  is  designated  as  more  particularly 
described  in  the  deed  from  W.  R.  to  S.  H.  of 
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3rd  June,  1844,  and  recited  that  the  lessor's 
former  husband,  S.  H.,  had  by  will  devised  the 
land  to  her  for  her  life.    This  lease  was  sur- 
rendered, and  on  16th  October.  1882,  Mrs.  R. 
made  a  new  lease  of  the  whole  lot  for  the  term 
of  her  natural  life  to  M.  M.,  describing  the 
land  in  the  sam^  manner  and  with  the  same 
recitals  as  the  lease  of  September,  1873,  to 
C— In  1882  and   1884   respectively  plaintiff 
acquired  by  purchase  the  estates  in  remainder 
of  W.  and  P.  H.,  named  in  the  will  of   S. 
H.  as  devisees  in  fee  after  the  death  of  Mrs. 
H.,  and  in  1888  he  was  negotiating  with  Mrs.  | 
R.  for  a  conveyance  of  her  life  estate,  and  a 
quit  claim  deed  to  plaintiff  was  prepared  and 
approved  of  by  Mrs.  R.*s  solicitors,  but  was  I 
not  executed. — On  22nd  September,  1888,  Mrs.  | 
R.  by  deed,  expressed  to  be  for  $5,000,  convey- 
ed the  whole  lot  55  in  fee  to  her  co-defendant 
H.,  reciting  that  about  February,  1855,  she  i 
entered  into  adverse  possession   thereof,   and 
has   ever   since    demeaned   herself   as   owner  ' 
thereof,  and  continued  and  is  now  in  undis- 
puted possession  and  occupation  of  the  same,  ' 
whereby  her  title  thereto  has  become  absolute  | 
and  indefeasible. — Action  was  brought  on  22nd 
October,    to    determine    the    rights    of    the  i 
parties. — The  parties  signed  admissions  of  the  | 
facts  to  the  effect  stated    above,    with    this 
qualification.     The  first  admission  is :     "  That 
J.  H.  was  in  his  lifetime  the  owner  in  fee  of  , 
N.  V>  of  lot  55.  plan  D  10,  on  W.  side  Spadina 
avenue.  Toronto,  which  is  the  land  mentioned  | 
in  plaintiff's  statement  of  claim."     The  deed 
of  the  whole  lot  to  both  J.  H.  and  S.  H.  as  ' 
tenants  in  common  in  fee  was  not  produced  i 
or  referred  to.     This  admission  without  any-  | 
thing   further  might  well  be   taken  to  mean  i 
that  J.  H.  was  the  sole  owner  of  this  land  in  | 
his  lifetime  and  at  the  time  of  his  death,  lind 
accordingly  the  case  was  argued  before  the 
trial  judge  upon  that  footing,  and  upon  this 
suppovsition  that  when  S.  H.  made  his  will  he 
had  no  title  or  interest  in  the  land  but  what 
he  derived  under  the  will  of  J.  H.,  viz.,  a  life 
estate  expectant  on  a  prior  life  estate  in  Anne 
H.,  and  that  having  predeceased  her  he  bad 
nothing  to   devise,   and   that  nothing  did   or 
could  pass  to  any  one  by  his  will.     Under 
these  circumstances  the  question  was  whether, 
although  nothing  could  pass  by  her  husband's 
will,   Mrs.   R.    (or   H.)    having  entered   and 
occupied  as  tenant  for  life  under  the  will,  was 
not  estopped  as  against  the  plaintiff  from  de- 
nying that  her  husband  had  title,  and  whether 
she  could  set  up  the  Statutes  of  Limitations 
against  the  plaintiff's  estate  in  remainder. — 
Rose,  J.,  held  that  defendants  were  estopped, 
and   gave   judgment    for   the   plaintiff,    from 
which  defendants  appealed  to  the  Divisional 
Court. — While  the  case  was  before  the  Di- 
visional Court  the  conveyance  of  1844  was, 
at  the  suggestion  of  the  court,  produced  in 
evidence,   and  that  court  expressing  no  dis- 
sent from    the   grounds   on   which    Rose,   J., 
had  disposed   of   the  case,   held  that    it  was 
manifest  from  the  deed  that  Mrs.  R.'s  pos- 
session was   under  the  will  of  her   husband 
and  that  she  could  not  be  allowed  to  set  up 
the  Statutes  of  Limitations  against  the  plain- 
tiff claiming   under  the   same   will. — On   the 
next   appeal  the  argument  of  appellant  was 
that  S.  H.  having  no  title  but  a  life  estate, 
expectant    on    a    prior    life    estate    in    Anne 
H..  and  having  predeceased  her,  had  no  in- 
terest whatever  which  he  could  dispose  of  by 
his  will,  and  that  when  Mrs.  J.   H.  died   S. 
H.'s  widow  could  get  nothing,  not  even  pos- 
session by  virtue  of  her  husband's  will,  that 
she  could  take   possession   like  any   stranger. 


and  if  she  did  no  one  could  turn  her  out  but 
J.  H.'s  heir-at-law,  that  just  as  «he  could  get 
nothing  under  the  will  so  neither  could  W. 
and  P.  H.,  or  the  plaintiff  claiming  under 
them,  and  unless  he  could  shew  some  title 
from  J.  H.'s  heir-at-law.  he  must  fail.  The 
Court  of  Appeal  thought  the  first  question  was 
whether  upon  the  evidence,  as  it  then  was, 
S.  H.  had  any  title  when  he  made  his  will 
and  when  he  died,  quite  independently  of  J. 
H.'s  will. — That  the  admissions  of  title  to  J. 
H.  in  his  lifetime,  read  in  the  light  of  the 
deed  of  1844,  under  which  his  title  was  ac- 
quired, shews  that  while  it  was  the  fact  that 
J.  H.  had  title  there  was  also  title  to  S.  H., 
and  that  the  latter  had  an  estate  in  the  land  at 
the  time  of  his  death  which  passed  by  his  will 
to  his  widow  (now  Mrs.  R.),  for  life  with 
remainder  in  fee  to  W.  and  P.  H.,  who  con- 
veyed to  plaintiff;  that  the  judgment  might 
well  be  supported  on  the  ground  on  which  it 
was  rested  by  the  trial  judge,  on  the  suppo- 
sition that  S.  H.  had  no  title  when  he  ma«e 
his  will  or  when  he  died,  but  only  a  life  es- 
tate. On  that  supposition  this  case  is  not  dis- 
tinguishable from  Board  v.  Board  (L.  R.  9 
Q.  B.  48) ,  and  was  not  affected  by  Re  String- 
er*a  TrMSts  (6  Ch.  D.  1).  because  it  is*  dis- 
tinguishable for  the  reasons  explained  by  the 
Chancellor  in  Smith  v.  Smith  (5  Ont  R.  695), 
Clarke  v.  Adie  (2  App.  Cas.  435^. — ^The  judg- 
ment in  favour  of  plaintiff  was  affirmed.  Held, 
as  to  the  first  ground  taken  by  the  Court  of 
Appeal,  .that  the  evidence  did  not  support  it, 
for  by  the  case  in  which  the  action  was 
launched  and  by  the  admissions  of  counsel,  as 
well  as  by  tjie  direct  statement  of  S.  H.'s 
will,  J.  H.  owned  the  N.  %  of  the  lot.  As  to 
the  second  ground,  that  S.  H.  when  he  died 
having  no  estate  or  interest  in  the  property 
which  could  pass  by  his  will  or  any  posses:- 
sion,  his  widow  entered  as  a  stranger,  and  ad- 
versely to  the  heirs  of  J.  H. ;  that  the  state- 
ments in  the  leases,  which  were  statements 
made  to  strangers,  could  not  prevent  the  sta- 
tute from  running  in  her  favour  against  the 
heirs  of  S.  H.,  much  less  to  give  title  to 
parties  who  would  have  taken  in  remainder 
under  S.  H.'s  will.iif  S.  H.  had  owned  in  fee, 
or  had  had  such  possession  as  would  have 
raised  a  presumption  of  ownership  in  fee ;  and 
therefore  there  was  no  case  calling  for  any  in- 
terference of  the  court  to  make  a  declaration 
as  to  the  title  of  the  lot  in  favour  of  the 
plaintiff  as  against  the  defendants : — Per  Pat- 
terson, J.  The  judgment  of  the  Court  of  Ap- 
peal proceeds  upon  grounds  which  would  be 
of  force  if  S.  H.  had  died  seized  as  did  the 
testator  in  Board  v.  Board  (L.  R.  9  Q.  B. 
48),  or  had  had  possession  so  as  to  give  ope- 
ration to  the  principle  of  Asher  v.  Whitloeh 
(L.  R.  1  Q.  B.  1),  or  had  title  of  anv  kind 
as  in  Paine  v.  Jones  (L.  R.  18  Eq.  320).— 
Appeal  allowed  with  costs.  Hayes  v.  Coleman, 
cf.  Cass.  Dig.  (2  ed.)  838. 

43  a.  Will  —  Legacy  —  Trust  —  Claim  on 
assets  —  Priority  —  Registration  —  Charge 
on  realty  —  JVo*tcc.] — ^H.  and  his  brother  were 
partners  in  business;  the  latter  died  and  H. 
became  by  will  his  executor  and  residuary 
legatee.  Part  of  a  legacy  to  B.  H.  was 
paid  and  judgment  recovered  against  the  exe- 
cutor for  the  balance.  H.  having  Incumbered 
both  his  own  share  and  that  devised  to  him, 
one  of  his  creditors,  mortgagee  of  the  pro- 
perty, obtained  judgment  against  him  and  the 
appointment  of  receivers  to  his  estate.  E.  H. 
asked  to  have  it  declared  that  his  jndgment 
for  balance  of  legacy  was  a  charge  upon  the 
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moneys  in  the  receivers'  hands  in  priority  to 
the  personal  creditors  of  H..  Held,  affirming 
the  Supreme  Court  (B.  G.)»  that  the  moneys 
held  by  the  receivers  being  personal  assets  of 
the  testator,  or  proceeds  thereof,  E.  H.  was 
entitled  to  priority  of  payment  though  his 
judgment  was  registered  after  those  of  the 
other  creditors.  Held,  also,  that  the  legacy 
was  a  charge  upon  the  realty  of  the  testator, 
the  residuary  devise  being  of  "the  balance 
and  remainder  of  the  property  and  of  any 
estate  "  of  the  testator,  and  the  words  "  pro- 
perty "  and  **  estate"  being  both  sufficient  to 
pass  realty.  This  charge  upon  realty  operated 
against  the  mortgagees,  who  were  shewn  to 
have  had  notice  of  the  will.  Cameron  v. 
Harper,  xxi.,  273. 

44.  Donation — Suhaiiiution  —  Partition — 
Usufruct  —  Alimentary  allowance — Accretion 
between  legatees. 

See  No.  18»  ante. 

45.  Estates  tail — Effect  of  abolishing  Acts 
— Construction  of  «?tK  —  Executory  devise 
over — Dying  without  issue — **  Lawful  heirs** 
— "  Heirs  of  the  body  " — Estate  in  remainder 
expectant  —  Statutory  title — Title  by  wiO— 
Conveyance  by  tenant  in  tail. 

See  No.  19.  ante. 

46.  Codicil  —  Testamentary  succession— 
"  Heir  " — Universal  legatee. 

See  No.  20,  ante. 


4.  Execution  of  Will. 

47.  Form — Holograph  ioUl  executed  abroad 
— Locus  regit  actum — Lex  domicilii — Lex  rei 
sitw — Legacy — Discretion  of  trustee — Faatie- 
ness  or  uncertainty  as  to  benefieiaries — Poor 
relatives — Public  Protestant  charities — Chari- 
table uses — Right  of  intervention  —  Persona 
designata.l — In  18^  J.  G.  R..  a  merchant 
then  and  at  the  time  of  his  death  domiciled 
in  the  City  of  Quebec,  while  temporarily  in 
the  City  of  New  York  made  the  following  will 
in  accordance  with  the  law  relating  to  holo- 
graph wills  in  Lower  Canada :  "  I  hereby  will 
and  bequeath  all  my  property,  assets  or  means 
of  any  kind,  to  my  brother  Frank,  who  will 
use  one-half  of  them  for  public  Protestant 
charities  in  Quebec  and  Carluke,  say  the  Pro- 
testant Hospital  Home,  French  Canadian 
Mission,  and  amongst  poor  relatives  as  he  may 
judge  best,  the  other  half  to  himself  and  for 
his  own  use,  ezceptimr  £2,000.  which  he  will 
send  to  Miss  Mary  Frame.  Overton  Farm." 
A.  R.  and  others,  heirs-at-law  of  the  testator, 
brought  action  to  have  the  will  declared  in- 
TaliaT  Held,  Taschereau,  J.,  dissenting,  that 
the  will  was  valid.  Held,  further,  Foumier 
and  Taschereau.  JJ.,  dissenting,  that  the  rule 
loous  regit  actum  was  not,  in  the  Province  of 
Quebec,  before  the  Code,  nor  since  under  the 
Code  itself  (art.  7),  imperative,  but  permis- 
sive only.  Heldf  also,  Taschereau,  J.,  dis- 
senting, that  the  will  was  valid  even  if  the 
rule  locus  regit  actum  did  apply,  because  it 
sufficiently  appeared  from  the  evidence  that 
by  the  law  of  the  State  of  New  York  the  will 
would  be  considered  good  as  to  moveables 
wherever  situated,  having  been  executed  ac- 
cording to  the  law  of  the  testator's  domicile, 
and  good  as  to  immoveables  in  the  Province 
of  Quebec,  having  been  executed  according  to 
the  law  of  the  situation  of  those  immoveables. 


— In  this  action  interventions  were  filed  by 
Morrin  College,  an  institution  where  youth 
are  instructed  in  the  higher  branches  of  learn- 
ing, and  especially  young  men  intended  for 
the  ministry  of  the  Presbyterian  Church  in 
Canada,  who  are  entitled  to  receive  a  free, 
general  and  theological  education,  and  are  as- 
sisted by  scholarships  and  bursaries  to  com- 
plete their  education ;  by  the  Finlay  Asylum, 
a  corporate  institute  for  the  relief  of  the  aged 
and  infirm,  belonging  to  the  communion  of  the 
Church  of  England;  and  by  W.  R.,  a  first 
cousin  of  the  testator,  claiming  as  a  poor  rela- 
tive. Held,  that  Morrin  College  did  not  come 
within  the  description  of  a  charitable  institu- 
tion according  to  the  ordinary  meaning  of  the 
words,  and  had  therefore  no  locus  standi  to 
intervene;  Sedgewick.  J.,  dissenting;  but  that 
Finlay  Asylum  came  within  the  terms  of  the 
will  as  one  of  the  charities  which  F.  R.  might 
select  as  a  beneficiary,  and  this  gave  it  a 
right  to  intervene  to  support  the  will.  Held, 
further,  that  in  the  gift  to  "poor  relatives" 
the  word  "  poor  "  was  too  vague  and  uncer- 
tain to  have  any  meaning  attached  to  it,  and 
must  therefore  be  rejected,  and  the  word 
**  relatives  "  should  be  construed  'as  excluding 
all  except  those  whom  the  law.  in  the  case  of 
an  intestacy,  reco^ized  as  the  proper  class 
among  whom  to  divide  the  property  of  a  de- 
ceased person,  and  W.  R.  R.  not  coming  within 
that  class  his  intervention  should  be  dismissed. 
Held,  per  Fournier  and  Taschereau,  JJ.,  that 
the  bequest  to  "  poor  relatives  "  was  absolute- 
ly null  for  uncertainty.  In  the  result  the 
judgment  appealed  from  (Q.  R.  2  Q.  B.  413) 
was  affirmed,  both  the  appeal  and  a  cross-ap- 
peal being  dismissed  with  costs.  Ross  v.  Ross, 
XXV.,  SOT. 

48.  Undue  influence — Evidence.] — In  order 
to  set  aside  a  will  on  the  ground  that  its  exe- 
cution was  obtained  by  undue  influence  on  the 
mind  of  the  testator  it  is  not  sufficient  to  shew 
that  the  circumstances  attending  the  execu- 
tion are  consistent  with  the  hypothesis  that 
it  was  so  obtained.  It  must  be  shewn  that 
they  are  inconsistent  with  a  contrary  hypo- 
thesis. Judgment  appealed  from  (3  B.  C. 
Rep.  513)  affirmed.  Adams  v.  McBeath, 
xxvii.,  13. 

49.  Testamentary  capacity — Form  of  wHl — 
Instructions  for  drafting. 

See  No.  3,  ante. 


5.   POWEBS. 

50.  Prohibition  to  alienate^Art.  972  C.  C. 
— Art.  559  C.  C.  P. — Legacies  exempted  from 
seizure.] — The  wife  devised  all  her  property 
to  her  children  as  universal  legatees,  suDject 
to  very  extensive  powers  of  administration  and 
also  to  power  to  alter  the  disposition  in  favour 
of  the  children  conferred  by  a  subsequent 
clause  to  her  husband  as  executor  who  was  re- 
lieved from  making  an  inventory  and  render- 
ing an  account.  The  will  also  provided  that 
the  property  so  bequeathed  should  be  exempt 
from  seizure  save  for  debts  due  by  her 
estate.  The  husband,  in  his  quality  of  testa- 
mentary executor  and  administrator,  indorsed 
accommodation  promissory  notes  signed  by  C. 
L.,  one  of  the  children,  and  the  bank,  respon- 
dent, as  holder  for  value,  obtained  judgment 
against  both  the  maker  and  indorser.  An 
execution  issued  against  the  husband  as  execu- 
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tor  and  certain  real  estate  of  the  testatrix 
which  he  held  in  his  said  capacity,  was  seized 
and  advertised  for  sale.  The  appellants,  the 
children  of  the  testatrix  and  the  executor,  de- 
fendant, opposed  the  sale  on  the  ground  that 
the  property  was  insaisiBSahle.  Held,  revers- 
ing the  judgment  appealed  from  (26  L.  C. 
Jur.  271),  Taschereau  and  Gwynne,  JJ..  dis- 
senting, that  the  indorsement  of  accommoda- 
tion notes  was  not  authorized  by  tne  will,  and 
that  the  clause  in  the  will  exempting  the  pro- 
perty of  the  testatrix  from  execution  was  valid 
and  effectual.     Lionaia  v.  Molsons  Bank,  x., 

51.  Powers  of  executors — Promissory  note 
— Advancing  legatee's  share.] — M..  who  was  a 
merchant,  by  his  will  gave  special  directions 
for  the  winding  up  of  his  business  and  the 
division  of  the  estate  among  a  number  of  his 
children  as  legatees  and  gave  to  his  executors, 
among  other  powers,  the  power  "  to  make, 
sign  and  indorse  all  notes  that  might  be  re- 
quired to  settle  and  liquidate  the  affairs  of 
his  succession."  By  a  subsequent  clause  in 
his  will  he  gave  his  executors  "all  nece^ary 
rights  and  powers  at  any  time  to  pay  to  any 
of  his  said  children  over  the  age  of  30  years 
the  whole  or  any  part  of  their  share  in  his 
said  estate  for  their  assistance  either  in  es- 
tablishment or  in  case  of  need,  the  whole  ac- 
cording to  the  discretion,  prudence  and  wis- 
dom of  said  executors,"  4c.  In  an  action 
against  the  executors  to  recover  the  amount 
of  promissory  notes  given  by  the  executors 
and  discounted  by  them  as  such  in  order  to 
secure  a  loan  of  money  for  the  puri>ose  of 
advancing  the  amount  of  his  legacy  to  one  of 
the  children  who  was  in  need  of  funds  to  pay 
personal  debts.  Held,  affirming  the  judgment 
appealed  from,  that  the  two  clauses  of  the 
will  referred  to  were  separate  and  distinct 
provisions  which  could  not  be  construed  to- 
gether as  giving  power  to  the  executors  to 
raise  the  loan  upon  promissory  notes  for  the 
purpose  of  advancing  the  share  of  one  of  the 
beneficiaries  under  the  will.  Banque  Jacques- 
Cartier  v.  Qratton,  xxx.,  317. 

52.  Mortgage  by  testator  —  Foreclosure  — 
Decree  for  sale  —  Conveyance  by  purchaser — 
Assignment  of  mortgage  —  Statute  confirming 
sale— 5  Geo.  11.  o.  7  {Imp.)—R.  S.  JV.  8.  (5 
ser.)  o.  36,  s.  -^7.]— A.  M.  died  in  1838  and  by 
his  will  left  real  estate  to  his  wife,  M.  M.,  for 
her  life,  and  after  her  death  to  their  children. 
At  his  death  there  were  two  small  mortgages 
on  the  real  estate  to  one  T.  which  were  subse- 

Suently  foreclosed,  but  no  sale  was  made  un- 
er  the  decree  on  foreclosure.  In  1841  the 
mortgages  and  interest  of  the  mortgagee  in  the 
foreclosure  suit  were  assigned  to  one  U.  who, 
in  1849,  assigned  and  released  the  same  to 
M.  M.  In  1841  M.  M..  administrator  with 
will  annexed  of  A.  M.,  filed  a  bill  under  5 
Geo.  II.  c.  7  (Imp.),  for  the  sale  of  this  real 
estate  to  pay  debts  of  the  estate,  she  having 
previously  applied  to  the  Governor-in-Council, 
under  a  provincial  statute,  for  leave  to  sell, 
which  was  refused.  A  decree  was  made  and 
the  lands  sold,  M.  M.  becoming  purchaser. 
She  afterwards  conveyed  the  lands  to  the 
Commissioners  of  the  Lunatic  Asylum  and  the 
title  passed,  by  various  Acts  of  the  Legisla- 
ture, to  the  defendants.  M.  K.,  devisee  under 
the  will  of  A.  M.,  brought  ejectment  for  re- 
covery of  the  lands,  and  contended  that  the 
sale  under  the  decree  was  void,  inasmuch  as 
the  only  way  in  which  land  of  a  deceased  per- 
son can  be  sold  in  Nova  Scotia  is  by  petition 


to  the  Governor-in-Council.  The  validity  of 
the  mortgages  and  of  the  proceeding  in  the 
foreclosure  sale  were  also  attacked.  The  ac- 
tion was  tried  before  a  judge  without  a  jury 
and  a  verdict  was  found  for  defendants,  which 
the  Supreme  Court  refused  to  disturb.  Held 
affirming  the  judgment  appealed  from  (6  Rnssi 
&  Geld.  92),  that  even  if  the  sale  under  the 
decree  in  the  chancery  suit  was  invalid,  the 
title  to  the  land  would  be  outstanding  in  the 
mortgagee,  T.,  or  those  claiming  under  her, 
the  assignment  of  the  mortgages  being  merely 
a  release  of  the  debts  and  not  passing  the  real 
estate,  and  the  plaintiff,  therefore  could  not 
recover  in  an  action  of  ejectment — Semhle, 
that  such  sale  was  not  invalid  but  passed  a 
good  title,  the  statute  5  Geo.  II.  c.  7,  being  in 
force  in  the  Province.  Henry,  J.,  duhitante. 
—Held  also,  that  the  statute  R.  S.  N.  S.  (4 
ser. )  c.  36,  s.  47.  vested  the  land  in  defendants 
if  they  had  not  a  title  to  the  same  before. 
Henry,  J.,  duhitante.  Kearney  v.  Creelman, 
xiv.,  33. 

[The  Privy  Council  refused  leave  to  appeal 
from  this  judgment.] 

53.  Powers  of  executors — Breach  of  trust — 
Sale  of  wUd  lands  —  Excess  of  estimate  — 
Specific  performance.]  —  Executors  were  au- 
thorized by  will  to  sell  such  portion,  of  the 
real  estate  as  they  in  their  discretion  should 
think  necessary  to  pay  off  a  mortgage  and 
such  debts  as  the  personal  estate  would  not 
discharge.  They  offered  for  sale  at  auction  a 
lot  described  as  "sixty  acres  (more  or  less) 
section  78,  Loch  End  Farm,  Victoria  Dis- 
trict," and  giving  the  boundaries  on  three 
sides.  The  lot  was  unsurveyed  and  offered  for 
sale  by  the  acre,  an  upset  prtoe  of  $35  being 
fixed.  By  the  conditions  of  sale  a  survey  was 
to  be  made  after  the  sale  at  the  joint  expense 
of  vendors  and  purchaser. — S.  purchased  tne 
lot  for  $36  per  acre  and  on  being  surveyed  it 
was  found  to  contain  117  acres.  The  execu- 
tors refused  to  convey  that  quantity,  alleging 
that  only  some  |2,000  was  required  to  pay  the 
debts  of  ,the  estate,  and  refused  to  execute  a 
deed  of  the  117  acres  tendered  to  S.  In  a  sait 
by  S.  for  specific  performance  of  the  contract 
for  sale  of  the  whole  lot.  Held,  reversing  the 
judgment  appealed  from  and  restoring  that  of 
the  judge  on  the  hearing  (2  B.  C.  Rep.  67), 
Gwynne,  J.,  dissenting,  that  S.  was  entitled  to 
a  conveyance  of  the  117  acres,  and  that  the 
executors  would  not  be  guilty  of  a  breach  of 
trust  in  conveying  that  quantity.  Se^i  v.  Af  o- 
Lean,  xiv.,  632. 

54.  Clause  prohibiting  husband  interfering 
— Power  of  attorney  to  act  for  wife  as  exeou^ 
triw  a-nd  legatee  —  Removal  for  wa^tc  — 
Fraudulent  administration  —  Rejection  of  evi- 
dence.]— ^An  action  to  remove  executrix.  Ap- 
pellant is  the  sole  ^surviving  executrix  of  the 
will  of  the  late  J.  R..  and  the  appellant  and 
the  respondent  are  the  remaining  legatees  un- 
der the  will.  The  respondent  complained: — 
Ist.  Appellant  had  given  a  power  of  attorney 
to  her  husband  to  manage  the  estate  In  viola- 
tion of  the  terms  of  the  will;  2nd.  Fraud  in 
charging  the  estate  with  sums  not  legally 
chargeable  to  the  estate ;  in  charging  a  commis- 
sion to  remunerate  her  husband  for  the  man- 
agement of  the  estate,  while  paying  one  T.  a 
commission  for  the  same  services;  in  taking 
bonuses  for  certain  leases  granted ;  in  making 
a  fraudulent  lease  to  C.  at  a  notoriously  insuffi- 
cient rent  to  the  injury  of  the  estate ;  in  agree- 
ing to  pay  $1,200  to  H.  and  T.  for  cancella- 
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tion  of  the  lease  of  paxt  of  the  estate;  3rd. 
Waste  in  pulling  down  and  erecting  buildings 
on  the  estate. — Appellant  denied  waste  and 
fraud,  and  maintained  that  she  had  a  right  to 
give  her  husband  a  power  of  attorney. — ^As  to 
the  first  point  respondent  relied  on  these 
words:  '^And  it  is  furthermore  my  will  and 
wish,  that  neither  of  the  Jiusbands  of  any  of 
said  daughters  nor  any  of  my  daughters' 
future  husbands,  shall  have  any  power  over, 
control  or  interierence  in  any  manner,  with 
the  foregoing  devise  and  bequest  to  them,  but 
shall  be  as  absolutely  free  from  such  power, 
control  or  interference  as  if  they  had  re- 
mained unmarried  and  single."  —  Appellant 
complained  that  the  testimony  of  her  husband 
had  been  excluded,  and  that  it  was  competent 
to  the  court  to  allow  her  husband  to  be  ex- 
amined. (Art  252  C.  C.  P.;  35  Vict  c.  6, 
s.  9.) — The  Superior  CJourt,  while  admitting 
that  under  the  will  the  husband  could  act  as 
his  wife's  attorney,  removed  appellant,  on  the 
grounds  that  the  administration  of  the  estate 
had  been  fraudulent  and  wasteful,  that  the 
lease  to  G.  had  been  imprudent  and  looked 
fraudulent,  that  in  the  receipt  of  bonuses  by 
her  husband  there  had  been  fraud,  for  which 
she  was  liable,  and  there  had  been  other  irrf^ 
gular  transactions. — The  Queen's  Bench  held 
that  it  was  competent  for  the  appellant  under 
the  will  to  appoint  her  husband  her  general 
attorney  and  agent;  that  the  trial  judge  not 
having  admitted  the  husband's  evidence,  un- 
der- the  circumstances  it  would  not  be  the 
duty  of  the  court,  even  if  it  had  the  power,  to 
send  back  the  record  to  allow  him  to  be  ex- 
amined ;  that  removal  of  an  executrix,  daugh- 
ter of  the  testator,  herself  a  legatee,  ought  not 
to  be  ordered  on  evidence  of  small  payments, 
which  might  have  been  avoided ;  that  payment 
of  a  commission  to  her  husband  for  appreci- 
able services,  such  as  collections,  would  not 
be  ground  for  removing  the  executrix  selected 
by  the  testator ;  but  affirmed  the  judgment  on 
account  of  the  transaction  with  G.  and  the 
taking  of  bonuses  on  several  occasions  without 
accounting  for  them.— On  appeal.  Held,  af- 
firming the  judgment  appealed  from  (Q.  R.  2 
Q.  B.  413),  that  the  transaction  with  G.  was 
sufficient  cause  for  removal  and  that  the  evi- 
dence of  the  husband  on  behalf  of  his  wife 
had  been  properly  rejected.  Ross  v.  Roa»t 
Oass.  Dig.  (2  ed.)  306. 

See  also  5  Legal  News  197;  7  Legal  News 
66;  16  Legal  News  92;  the  judgment  of  the 
court  below  being  varied. 

66.  Donation  mortis  oausA — Future  succes- 
sion— lUegal  consideration  —  Ratification  by 
wUl — Power  of  executor — Seizin, 

See  Donation,  3. 


6.  Revocation  and  Revival. 

56.  Codicil  —  Intention  to  revive  —  Refer'- 
enoe  to  date — Removal  of  executor — Statute 
of  Mortmain — Will  executed  under  mistake — 
—Ontario  WUls  Act,  R,  S,  O.  {1887)  c.  109 
—9  Geo.  II.,  c.  S6  (Imp.)}— A  will  which  has 
been  revoked  cannot,  since  the  passing  of  the 
Ontario  Wills  Act  (R.  S.  O.  [1887]  c.  109). 
be  revived  by  a  codicil  unless  the  intention  to 
revive  it  appears  on  the  face  of  the  codicil 
either  by  express  words  referring  to  the 
will  as  revoked  and  importing  such  in- 
tention, or  by  a  disposition  of  the  testa- 
tor's   property    inconsistent    with    any    other 


intention,  or  by  other  expressions  conveying 
to  the  mind  of  the  court,  with  reasonable 
certainty,  the  existence  of  the  intention  in 
question. — A  reference  in  the  codicil  to  the 
date  of  the  revoked  will,  and  the  removal  of 
an  executor  named  therein  and  substitution 
of  another  in  his  place  will  not  revive  it. 
Held,  per  King,  J.,  dissenting,  that  a  codicil 
referring  to  the  revoked  will  by  date  and  re- 
moving an  executor  named  therein  is  suffici-* 
ent  indication  of  an  intention  to  revive  such 
will,  more  especially  when  the  several  in- 
struments are  executed  under  circumstances 
shewing  such  intention.  Held,  per  Gwynne 
and  Sedgewick,  JJ.,  that  the  Imperial  Sta- 
tute, 9  Geo.  II..  c.  36  (the  Mortmain  Act), 
is  in  force  in  the  Province  of  Ontario,  the 
courts  of  that  province  having  so  held  (Doe 
d.  Anderson  v.  Todd,  2  IJ.  G.  Q.  B.  82 ;  Cor- 
poration of  Whitby  V.  Liscombe,  23  Gr.  1), 
and  the  legislature  having  recognized  it  as  in 
force  by  excluding  its  operation  from  acts 
authorizing  corporations  to  hold  lands.  Held, 
per  Gwynne,  J.,  that  a  will  is  not  invalid  be- 
cause it  was  executed  in  pursuance  of  a  so- 
licitor's opinion  on  a  matter  of  law  which 
proved  to  be  unsound.  [The  appeal  from  the 
I  judgment  of  the  court  below  (20  Ont.  App.  R. 
,  536,  sub  nom.  Purcell  v.  Bergin)  was  dis- 
I  missed  and  the  cross-appeal  was  allowed  with 
costs.]  Macdonell  v.  Purcell;  Cleary  v.  Pur- 
cell, xxiii.,  101. 


7.  Other  Gases. 

57.  Estate  in  fee  contingent  —  Executory 
devise  over — Conditional  estate — Dying  with- 
out  issue — Revocation — Ejectment  —  Statute 
of  Limitations — Acceptance  of  deed  by  person 
in  possession — Estoppel — Interruption  of  sta- 
tute— Question  not  raised  at  trial.] — In  1830 
J.  G.  took  possession  of  east  half  of  lot  13 
in  the  1st  concession  of  ESast  Hawkesbury. 
He  resided  on  the  west  half  of  the  lot  with 
his  sons,  and  occasionally  assisted  in  working 
the  whole  lot.  until  his  death,  which  occurred 
in  1857.  In  1847-48,  while  his  son  Adam 
was  working  the  east  half  and  in  possession, 
J.  G.  devised  it  to  him  by  will,  and  the  land 
was  known  as  "Our  Adam's."  In  1857  J. 
G.  made  a  second  will,  in  which  he  devised 
it  to  his  son  John,  and  in  case  John  should 
die  without  leaving  any  lawful  issue  or  child- 
ren of  such  issue  surviving  him,  then  in  such 
case  to  his  son  Thomas,  his  heirs  and  assigns, 
to  have  and  to  hold  the  same  at  the  death  of 
the  said  John  Gray.  After  the  father's  death 
Adam  remained  in  possession,  and  in  1862  he 
accepted  a  conveyance  with  full  covenants 
for  title  f^om  John.  In  1868.  Adam  conveyed 
to  A.  McG.,  one  of  the  respondents,  under 
whom  R.,  the  other  respondent,  claimed  title. 
In  1874  John  died  without  leaving  lawful  is- 
sue, and  in  1875,  Thomas  (appellant)  brought 
ejectment  against  respondents.  The  trial 
judge  found  title  by  length  of  possession  in 
J.  G.  and  gave  a  verdict  for  plaintiff. — In  the 
Gommon  Pleas  the  verdict  was  set  aside  and 
judgment  entered  for  defendants  (1  Ont.  App. 
R.  116),  and  this  order  was  affirmed.  Neither 
at  the  trial  nor  in  term  was  any  question  raised 
as  to  the  effect  of  John's  deed  to  Adam.  The 
Supreme  Gourt  in  reversing  the  judgment  of 
the  Gourt  of  Appeal  for  Ontario  ( 1  Out.  App. 
R.  112)  :  Held,  that  J.  G.,  the  father,  at  the 
time  of  his  death  had  acquired  a  title  to  the 
lot  by  length  of  possession.  That,  under  the 
will,  John  took  an  estate  in  fee,  with  an  exe- 
cutory devise  over  to  Thomas,  in  the  event 


1551 


WILK 


1552 


that  happened  of  John  dying  without  leaving 
lawful  issue. — ^That  Adam,  Eaving  recognized, 
in  1862,  John's  interest  in  the  land  by  pur- 
chasing from  him,  by  deed  of  bargain  and  sale, 
a  limited  and  contingent  estate,  its  effect  was 
to  stop  the  running  of  the  statute,  and  the  re- 
spondents could  not  set  up  Adam's  possession 
under  John  to  defeat  the  contingent  estate. 
— ^That  the  Court  of  Appeal  could  not  refuse 
^o  entertain  the  question  as  to  the  effect  of 
John's  deed,  although  not  raised  at  the  trial 
nor  in  term.    Oray  v.  Richford,  ii.,  431. 

58.  Debts  of  succession  —  Hypothecated 
lands  —  Liahility  of  universal  legatee — Spe-- 
cial  legatees— Art.  889  C.  C.]— A  testator  in 
his  will  provided  that  all  his  just  debts,  funer- 
al and  testamentary  expenses  be  paid  by  his 
executors,  as  soon  as  possible  after  his  death. 
By  another  clause  he  left  to  H.  in  usufruct, 
and  to  his  children  in  property,  certain  real 
estate  which  had  been  hypothecated  for  a 
debt  of  $3,000.  In  a  suit  to  recover  the  $3,000 
and  interest,  Held^  reversing  the  judgment 
appealed  from  (26  L.  C.  Jur.  79),  Strong,  J., 
dissenting,  that  the  direction  by  the  testator 
to  pay  all  his  debts  included  the  debt  of  $3,000 
secured  by  the  hypothec.  Held,  also,  that 
when  a  testator  does  not  expressly  direct  a 
particular  legatee  to  discharge  a  hypothec  on 
an  immoveable  devised  to  him,  art.  889  C.  C, 
does  not  declare  such  particular  legatee  liable 
for  the  payment  of  the  hypothecary  debt  with- 
out recourse  against  the  heir  or  universal 
legatee.    Harrington  v.  Corses  ix.,  412. 

59.  Substitution  —  Devise  by  institute  — 
Transfer  of  interest — Sale  of  rights  —  Rever- 
sion,'\ — In  1871  C.  Z.  D..  institute  under  a 
will  of  J.  D.,  died  without  issue,  and  by  his 
will  made  defendant  his  universal  legatee. 
Plaintiff  claimed  a  share  in  the  estate  of  J. 
D.  under  assignment  by  defendant  to  him  in 
1862  of  all  right,  title  and  interest  in  the  es- 
tate. Held,  that  plaintiff  did  not  acquire  by 
the  deed  of  1862  defendant's  title  or  interest 
in  any  portion  of  C.  Z.  D.'s  share  under  the 
will  of  1871.  Held,  further,  that  under  the 
will  of  J.  D..  C.  Z.  D.'s  share  reverted  either 
to  the  surviving  institutes  or  to  the  substi- 
tutes, and  that  all  defendant  took  under  the 
will  of  C.  Z.  D.  was  accrued  interest  on  cap- 
ital of  the  share  at  the  time  of  his  death. 
Dorion  v.  Dorion,  xx.,  430. 

See  Account,  4. 

60.  Construction  —  Division  of  estate  — 
Right  to  postpone.'\ — T.  F.  F.  who,  in  part- 
nership with  his  brother  J.  F..  carried  on 
business  as  manufacturers  of  boots  and  shoes 
in  Montreal,  by  his  last  will  left  all  his  pro- 
perty and  estate  to  be  equally  divided  be- 
tween his  two  brothers,  M.  W.  F.,  the  appel- 
lant, and  J.  F.,  the  respondent.  The  will 
contained  also  the  following  provision : — 
"  But  it  is  my  express  will  and  desire  that 
nothing  herein  contained  shall  have  the  ef- 
fect of  disturbing  the  business  now  carried  on 
by  my  said  brother  Jeremiah  and  mys.elf.  in 
co-partnership  under  the  name  and  firm  of 
Fogarty  &  Brother,  should  a  division  be  re- 
quested between  the  said  Jeremiah  Fogarty 
and  Michael  William  Fogartv.  should  the  lat- 
ter not  be  a  member  of  the  firm,  for  a  period 
of  five  years,  computed  from  the  day  of  my 
death,  in  order  that  my  brother,  the  said 
Jeremiah  Fogarty.  may  have  ample  time  to 
settle  his  business  and  make  the  division  con- 
templated between  them  and  the  said  Michael 
William    Fogarty,    and    in    the   event   of   the 


death  of  either  of  them,  then  the  whole  to  go 
to  the  survivor."  T.  F.  F.  died  on  the  29th 
April,  1889.  On  the  30th  April,  1889,  a 
statement  of  the  affairs  of  the  firm  was  made 
up  by  the  book-keeper,  and  J.  W.  and  M.  W. 
F.,  having  agreed  upon  such  statement,  the 
balance  shewn  was  equally  divided  between 
the  parties,  viz..  $24,146.34  being  carried  to 
the  credit  of  M.  W.  F..  in  trust,  and  $24,- 
146.34  being  carried  to  J.  F.'s  general  ac- 
count in  the  books  of  the  firm.  At  the  foot  of 
the  statement  a  memo,  dated  12th  June,  1889. 
was  signed  by  both  parties,  declaring  that  the 
said  amount  had  that  day  been  distributed  tc 
them.  On  the  6th  March,  1890,  M.  W.  h. 
brought  an  action  against  J.  F.,  claiming  that 
he  was  entitled  to  $24,146.34,  with  interest, 
from  the  date  of  the  division  and  distribution, 
viz.,  30th  April.  1889.  J.  F.  pleaded  that  un- 
der the  will  he  was  entitled  to  postpone  pay- 
ment until  five  years  from  the  testator's  deatii, 
and  that  the  action  was  premature.  Held, 
affirming  the  judgment  appealed  from,  that  J. 
F.  was  entitled  under  the  will  to  five  years 
to  make  the  division  contemplated,  and  thar 
he  had  not  renounced  such  right  by  signing 
the  statement  shewing  the  amount  due  on  the 
30th  April.  1889.     Fogarty  v.  Fogarty,  xxii., 

61.  Vendor  and  purchaser — Sale  of  lands — 
Waiver  of  objections — Lapse  of  time  —  Cof^ 
struction  of  voill — Executory  devise  over — 
Defeasible  title — Rescission  of  contract.} — 
An  agreement  for  the  sale  and  purchase  of 
land  contained  the  provision  that  the  vendee 
should  examine  the  title  at  his  own  expense 
and  have  ten  days  from  the  date  of  the  agree- 
ment for  that  purpose  and  should  be  *'  deem^ 
to  have  waived  all  objections  to  title  not 
raised  within  that  time."  Upon  the  investi- 
gation of  the  title  by  the  purchaser  it  appear- 
ed that  the  vendors  derived  title  through  one 
P.,  a  purchaser  from  one  B.  S.,  a  devisee 
under  a  will  by  which  the  land  in  question 
was  devised  by  the  testatrix  to  her  daughter, 
the  said  B.  S..  and  certain  other  land  to  an- 
other daughter:  the  will  contained  the  direc- 
tion that  if  either  daughter  should  die  with- 
out lawful  issue  the  part  and  portion  of  the 
deceased  shall  revert  to  the  surviving  daugh- 
ter,"  and  a  ^ift  over  in  case  both  daughters 
should  die  without  issue.  At  the  time  of  the 
agreement  B.  S.  was  alive  and  had  children. 
An  objection  was  taken  to  the  title  but  not 
within  the  ten  days  from  the  date  of  the 
agreement. — The  purchasers  brought  a  suit 
for  specific  performance,  or  rescission  of  the 
contract.  Held,  reversing  the  judgment  ap- 
pealed from  (21  Ont.  App.  R.  183),  that  al- 
though B.  S.  took  an  estate  in  fee  simple 
subject  to  the  executory  devise  over  in  case 
she  should  die  without  issue  living  at  her 
death,  inasmuch  as  the  purchaser  would  get 
a  present  holding  title  accompanied  by  pos- 
session, the  objection  taken  did  not  go  to  the 
root  of  the  title  and  was  one  to  which  effect 
could  not  be  given,  not  having  been  taken 
within  the  time  limited  by  the  agreement 
Armstrong  v.  Nason;  Armstrong  v.  Wright; 
Armstrong  v.  McClelland,  xxv.,  2(53. 

62.  Sheriff's  deed  —  Evidence  —  Proof  of 
heirship  —  Rejection  of  evidence  —  Neu* 
trial  —  Champerty  —  Maintenance.} — ^A  will 
purporting  to  convey  all  the  testator's  estate 
to  his  wife  was  attacked  for  uncertainty  by 
persons  claiming  under  alleged  heirs-at-law  of 
the  testator  and  through  conveyances  from 
them  to  persons  abroad.  The  courts  below 
held  that  the  will  was  valid.     Held,  affirming 
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such  decisions,  that  as  the  evidence  of  the  re- 
lationship of  the  alleged  grantors  to  the  de- 
ceased was  only  hearsay  and  the  best  evidence 
had  not  been  adduced ;  that  as  the  heirship  at 
law  was  dependent  upon  the  alleged  heir  hav- 
ing survived  his  father  and  it  was  not  estab- 
lished and  the  court  would  not  presume  that 
his  father  had  died  before  him;  and  that  as 
the  persons  claiming  under  the  will  had  no 
information  as  to  the  identity  of  the  parties 
in  interest  who  were  represented  in  the  trans- 
actions by  men  of  straw,  one  of  whom  was 
alleged  to  be  a  trustee,  and  there  was  no 
evidence  as  to  the  nature  of  his  trust,  and 
there  was  strong  suspicion  of  the  existence 
of  champerty  or  maintenance  on  the  part  of 
the  persons  attacking  the  will,  the  latter  had 
failed  to  establish  the  title  of  the  persons 
under  whom  they  claimed  and  the  appeal 
should  be  dismissed.  Judgment  appealed  from 
(23  Ont  App.  R.  785)  aflSrmed.  May  v. 
Logie,  zzvii.,  443. 

63.  Nomination  of  executor — Irregular  <wJ- 
fninistration  —  Cause  of  removal — Arts.  282, 
285,  917  C.  0.]— Art.  282  C.  C.  does  not  apply 
to  executors  chosen  by  the  testator,  and  in  an 
action  for  the  removal  of  one  of  several  ex- 
ecutors, the  existence  of  a  law  suit  betweeii 
such  executor  and  the  estate  he  represents, 
and  the  evidence  of  irregularities  in  his  ad- 
ministration, but  not  exhibiting  any  incapa- 
city or  dishonesty,  are  not  sufficient  cause 
for  his  removal.  Strong,  J.,  dissenting. 
Mitchell  V.  Mitchell,  xvi.,  722. 

64.  Bighi  of  action  ly  substitute  sale  of 
land  gr^6 — Conversion  of  freehold — Restora- 
tion of  property  as  bequeathed — Revendica- 
tion  —  Damages — Prescription — Art,  2268  C. 
C. — Bad  faithr— Evidence. 

See  No.  18,  ante,  and  Substitution.  4. 

65.  Executors  and  trustee  —  Breach  of 
trust  —  Dealing  icith  assets  as  executor  or 
trustee  —  Presumption  —  Breach  of  trust — 
Notice  —  Inquiry, 

Bee  Tbusts,  12. 

66.  Testamentary  succession — Balance  due 
by  tutor  —  Executors  —  Account,  action  for 
— Action  for  provisional  possession — Parties 
to  action. 

See  ExECUTOBS  and  Administbatobs,  8. 

67.  Evidence  —  Nullified  instruments  — 
Judicial  admission — Forged  wUl. 

See  Evidence,  49. 

68.  Succession  dutien  —  Exempted  property 
— Provincial  bonds — Sale  under  will — Toao- 
Uon  of  proceeds  of  sale. 

*  See  Duties. 

And  see  Tbusts.  6.  9,  14,  15. 


WnfDIKO-UP  ACT. 

1.  Construction  of  statute — Conflict  of  laws 
— Foreign  corporation  —  Winding-up  —  J^o 
Vict.  c.  2S  (dS—28  d  29  Vict.  c.  6S  (lmp.)1 
— ^The  Steel  Co.  of  Canada,  incorporated  in 
England  under  the  Imperial  Joint  Stock 
Companies  Acts,  1862-1867,  carrying  on  busi- 
ness in  Nova  Scotia,  and  having  its  principal 
place  of  business  at  Londonderry,  N.  S.,  was, 
on  the  application  of  the  respondents  and  by 


consent,  ordered  to  be  wound  up  under  45 
Vict.  c.  23  (D.).  The  appellants,  creditors 
of  the  company,  objected  to  the  winding-up 
order  on  the  sole  ground  that  the  Act  did 
not  apply  to  foreign  corporations.  Held,  re- 
versing the  judgment  of  the  Supreme  Court  of 
Nova  Scotia,  Fournier.  J.,  dissenting,  that  45 
Vict.  c.  23  <D.)  should  not  be  construed  as 
intended  to  apply  to  foreign  cori>orations 
doing  business  in  Canada.  Merchants  Bank 
of  Halifax  v.  OUlespie.  x.,  312. 

2.  Objection  to  order  —  Notice  to  creditors 
—jfS  Viot.  0.  2S,  s.  2^.]— It  is  a  substantial 
objection  to  a  winding-up  order  appointing  a 
liquidator  to  the  estate  of  an  insolvent  com- 
pany under  45  Vict.  c.  23,  that  such  order 
has  been  made  without  notice  to  the  credit- 
ors, contributories,  shareholders  or  members 
of  the  company  as  required  by  s.  24  of  said 
Act,  and  an  order  so  made  was  set  aside,  and 
the  petition  therefor  referred  back  to  the 
judge  to  be  dealt  with  anew. — Per  Gwynne, 
J.,  dissenting,  that  such  an  objection  is  pure- 
ly technical  and  unsubstantial,  and  should 
not  be  allowed  to  form  the  subject  of  an  ap- 
peal to  this  court.  Judgment  appealed  from 
(13  Out  App.  R.  268)  reversed.  Shoolbred 
V.  Union  Fire  Ins.  Co.,  xiv.,  624. 

3.  Liquidation  —  Insolvent  bank — i5  Viot. 
o.  2S—fr  Viot.  c.  59.1— Sections  2  &  3  of  the 
Winding-up  Act  (47  Vict.  c.  39,  ss.  2.  3) 
do  not  apply  to  banks,  but  an  insolvent 
bank  whether  in  process  of  liquidation  or  not 
at  the  time  it  is  sought  to  bring  it  under  the 
Winding-up  Act,  must  be  wound  up  with  the 
preliminary  proceedings  provided  for  by  45 
Vict,  c  23,  ss.  99-120.  as  amended  by  47  Vict 
c.  39,  s.  2.  Judgment  appealed  from  (6  Russ. 
&  Geld.  531)  reversed.  Strong  and  Owynne, 
JJ.,  dissenting.  Mott  v.  Bank  of  Nova  Scotia, 
xiv.,  650. 

4.  Insolvent  bank — Double  liabUity  —  The 
Bank  Act-^Cdns—Contributory  —  Set-off— 
R.  S.  C.  CO.  120,  129.]— A  contributory  of  an 
insolvent  bank,  who  is  also  a  creditor,  cannot 
set-off  the  debt  due  to  him  by  the  bank  against 
calls  made  in  the  course  of  winding-up  pro- 
ceedings in  respect  of  the  double  liability  im- 
posed Dy  the  Bank  Act.  Maritime  Bank  v. 
Troop,  xvi..  456. 

5.  Compulsory  liquidation — R.  S.  C.  c.  129 
— Provincial  company  —  Procedure  —  Refer- 
enoe  to  master. "l — A  company  incorporated  by 
the  Legislature  of  Ontario  may  be  put  into 
compulsory  liquidation  and  wound  up  under 
the  Dominion  Winding-up  Act.  R.  S.  C.  c. 
129, — In  assigning  to  provincial  courts  or 
judges  certain  functions  under  the  Winding- 
up  Act.  Parliament  intended  that  the  same 
should  be  performed  by  means  of  the  ordinary 
machinery  of  the  court  and  by  its  ordinary 
procedure.  It  is.  therefore,  no  ground  of  ob- 
jection to  a  winding-up  order  that  the  se- 
curity to  be  given  by  the  liquidator  appointed 
thereby  is  not  fixed  by  the  order,  but  is  left 
to  be  settled  by  a  master. — Judgment  appeal- 
ed from  (16  Ont.  App.  R.  161)  affirmed. 
Shoolbred  v.  Clarke;  In  re  Union  Fire  Ins. 
Co.,  xvii..  265. 

6.  R.  S.  C.  c.  129,  s.  S— Constitutional  law 
— Foreign  corporations — Liquidation  —  An- 
cillary proceedings.] — Section  8  of  "The 
Winding-up  Act,"  Revised  Statutes  of  Canada 
c.  129.  whu?h  provides  that  the  Act  applies  to 
incorporated  trading  companies  doing  business 
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in  Canada  wheresoever  incorporated  is  intra 
vires  of  the  Parliament  of  Canada. — ^A  wind- 
ing-up order  by  a  Canadian  court  in  the  mat- 
ter of  a  Scottish  company  incorporated  under 
the  Imperial  Winding-up  Acts  doing  business 
in  Canada,  and  having  assets  and  owing  debts 
in  Canada,  which  order  was  made  upon  the 
petition  of  a  Canadian  creditor  with  the  con- 
sent of  the  liquidator  previously  appointed  by 
the  court  in  Scotland  as  ancillary  to  the 
winding-up  proceedings  there,  is  a  valid  order 
under  the  Windinfc-up  Act  of  the  Dominion. 
Merchants  Bank  of  Halifax  v.  Gillespie  (10 
Can.  S.  C.  R.  312)  distinguished.  Judgment 
appealed  from  (16  Q.  L.  R.  79)  affirmed. 
AUen  V.  Hanson;  In  re  Scottish  Canadian 
Asbestos  Co.,  zviii..  667. 

7.  R,  8.  0.  c.  129— Insolvent  hank — Ap- 
pointment of  liquidators — Right  to  appoint 
another  hank  —  Discretion  of  judge.]  —  The 
Winding-up  Act  provides  that  the  sharehold- 
ers and  cr^itors  of  a  company  in  liquidation 
shall  severally  meet  and  nominate  persons 
who  are  to  be  appointed  liquidators  and  the 
judge  having  the  appointment  shall  choose  the 
liquidators  from  among  such  nominees.  In  the 
case  of  the  Bank  of  Liverpool  the  judge  ap- 
pointed liquidators  from  among  the  nominees 
of  the  creditors,  one  of  them  being  the  defen- 
dant bank.  Held,  affirming  the  judgment  ap- 
pealed from  (22N.  S.  Rep.97)  that  there  is 
nothing  in  the  Act  requiring  both  creditors  and 
shareholders  to  be  represented  on  the  board 
of  liquidators ;  that  a  bank  may  be  appointed 
liquidator;  and  that  if  any  appeal  lies  from 
the  decision  of  the  judge  in  exercising  hib 
judgment  as  to  the  appointment  such  discre- 
tion was  wisely  exercised  in  this  case.  For- 
sythe  V.  Bank  of  Nova  Scotia,  In  re  Bank 
of  Liverpool,  xviii..  707. 

8.  Possession  of  hooks  hy  manager  —  Re- 
fusal to  deliver  up — Evidence  —  Findings  of 
foot.'] — Q.  was  manager  for  the  Ottawa  dis- 
trict of  a  company  whose  headquarters  were 
in  Edinbunrti,  and  head  office  for  Canada,  in 
Toronto.  The  company  having  gone  into 
liquidation  an  order  was  obtained  from  the 
Court  of  Sessions  in  Edinburgh  for  the  de- 
livery of  its  books  by  the  manager  to  the  liqui- 
dator or  to  some  person  appointed  by  him. 
This  order  not  having  been  obeyed  an  action 
was  brought  by  the  company  to  recover  pos- 
session of  the  books  from  G,  who  set  up  the 
defence  that  he  had  already  given  them  up. 
and  also  that  the  company  had  no  locus 
standi  to  maintain  the  action.  After  proceed- 
ings in  liquidation  were  commenced  G.  was 
dismissed  as  manager,  whereupon  he  demand- 
ed an  audit  of  the  books  which  was  commenc- 
ed but  never  completed,  and  G.  swore  that 
after  handing  over  the  books  to  the  auditors 
he  had  never  had  possession  of  them.  He 
also  swore  that  they  had  never  been  in  his 
control,  having  been  kept  in  a  safe  of  which 
a  clerk  of  the  company  and  the  new  manager 
alone  had  the  combination.  Some  time  after 
the  audit  an  agent  of  the  liquidator  went  to 
Ottawa  to  get  the  books  and  saw  G..  who  first 
agreed  but  afterwards  refused  to  deliver  them 
up,  giving  as  the  ground  of  his  refusal  that  he 
was  liable  for  rent  of  the  office,  and  other 
debts  of  the  company,  and  wished  to  retain 
what  property  of  the  company  he  had  to  pro- 
tect himself.  The  agent,  with  tue  assistance 
of  G.'s  landlord,  then  obtained  access  to  the 
office  where  he  saw  some  books  which  he  took 
to  belong  to  the  company,  and  a  safe  in 
which  he  believed  there  were  others,  but  G. 


coming  in  refused  to  allow  him  to  remove 
them  and  ejected  him  from  the  office.  On  this 
evidence  the  trial  judge  made  an  order  against 
G.  directing  him  to  deliver  to  the  liquidator 
all  the  books  and  papers  of  the  company  in 
his  possession  or  under  his  control.  This  de- 
cision was  affirmed  by  the  Divisional  Court 
and  the  Court  of  Appeal  for  Ontario.  Held. 
that  the  books  having  been  shewn  to  have 
been  in  the  possession  of  G.  at  the  date  of 
the  visit  of  the  liquidator's  agent  to  Ottawa, 
and  the  defendant  not  having  attempted  lo 
shew  what  became  of  them  after  that  date, 
and  his  testimony  that  he  did  not  know  what 
had  become  of  them  having  been  discredited 
by  the  trial  judge,  there  was  no  reason  for 
interfering  with  the  order  appealed  from. 
Grant  v.  British  Canadian  Lumber  Co.,  xviii.. 
708. 

9.  Insolvent  bank — Joint  and  several  debt- 
ors — Distribution  of  assets  —  PrivUege  —  R. 
S,  C.  €.  129,  s.  62— Deposit  with  bank  after 
suspension  —  Practice  —  Leave  to  appeal  — 
Enlargement  of  time  after  hearing--^rder 
nunc  pro  tunc] — Held,  per  Ritchie,  CJ.,  and 
Taschereau.  J.,  affirming  the  judgment  ap- 
pealed from  (M.  L.  R.  5  Q.  B.  407),  Strong 
and  Fournier,  JJ..  contra,  that  a  creditor  is 
not  entitled  to  rank  for  the  full  amount  of 
his  claim  upon  the  separate  estates  of  insol- 
vent debtors  jointly  and  severally  liable  for 
the  amount  of  the  debt,  but  is  obliged  to  de- 
duct from  his  claim  the  amount  previously 
received  from  the  estates  of  the  other  parties 
jointly  and  severally  liable  therefor. — Pet 
G Wynne  and  Patterson.  JJ..  that  a  person 
who  has  realized  a  portion  of  his  debt  upon 
the  insolvent  estate  of  his  co-debtors  cannot 
be  allowed  to  rank  upon  the  estate  (in  liqui- 
dation under  the  Winding-up  Act)  of  his 
other  co-debtors  jointly  and  severally  liable 
without  first  deducting  the  amount  he  has 
previously  received  from  the  estate  of  his 
other  co-idebtor.  Held,  also,  affirming  the 
judgment  appealed  from,  that  a  person  who 
makes  a  deposit  with  a  bank  after  its  sus- 
pension, the  deposit  consisting  of  cheques  of 
third  parties  drawn  on  and  accepted  by  the 
bank  in  question,  is  not  entitled  to  be  paid  by 

{>rivilege  the  amount  of  such  deposit. — "So 
eave  to  appeal  having  been  obtained  under 
8.  76  of  the  "Winding-up  Act,"  after  the 
case  had  been  argued,  appellant,  vnth  the 
consent  of  the  respondent,  obtained  from  a 
judge  of  the  court  below  an  order  to  extend 
the  time  for  bringing  the  appeal,  and  subse- 
quently, before  the  time  expired,  obtained. 
nunc  pro  tunc,  an  order  from  the  Registrar 
of  the  Supreme  Court  giving  leave  to  appeal 
in  accordance  with  s.  76.  and  the  order  de- 
clared that  all  the  proceedings  had  upon  the 
appeal  should  be  considered  as  taken  subse- 
quently to  the  order  granting  leave  to  appeal. . 
Ontario  Bank  v.  Chaplin;  In  re  Exchange 
Bank  of  Canada,  xx.,  152. 

10.  Insolvent  hank — Bank  Act,  R.  8.  C  c. 
120,  s.  19 — Lien  on  assets — Priority  of  note- 
holders-^S  Vict.  c.  31,  s.  55.]— Under  s.  79 
of  the  Bank  Act.  R.  S.  C.  c.  120.  the  note- 
holders have  the  first  lien  on  the  assets  of  an 
insolvent  bank  in  priority  to  the  Crown. 
Strong  and  Taschereau,  JJ.,  dissenting.  Judg- 
ment appealed  from  (27  N.  B.  Rep.  379) 
varied.  Liquidators  Maritime  Bank  y.  Re^ 
ceiver-General  of  New  Brunswick,  xx..  ©96. 

11.  Contributories — Proceedings  of  foreign 
tribunal  —  Imperial  Companies  Act,  1862  — 
Order  making  caUs  against  past  member  — 
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Bight  of  action  thereon  —  Declaration — De- 
murrer.] — Defendant  had  been  holder  of  100 
shares  in  Bamed's  Banking  Ck>,  but  had 
ceased  to  be  a  member  before  commencement 
of  winding-up.  An  order  for  winding-up  of 
said  company  was  made  by  the  Court  of 
Chancery  in  England,  and  defendant  having 
been  placed  upon  the  list  of  contributories. 
pursuant  to  the  provisions  of  the  Winding-up 
Act,  the  said  court,  by  an  order  made  2nd 
January,  1870,  made  a  call  on  defendant  in 
respect  of  his  shares  in  the  company,  and  di- 
rected him  to  pay  it  to  one  of  the  official 
liquidators.  —  Subsequently  plaintiff  com- 
menced this  action  in  Ontario,  and  the  de- 
claration being  demurred  to  by  defendant,  in 
1875,  the  demurrer  was  disallowed.  (36  U.  C. 
Q.  B.  256).  Afterwards  plaintiff  amended  the 
declaration  as  suggested  in  the  judgment  then 
given,  by  charging  defendant  distinctly  as  a 
past  member,  and,  the  amended  declaration 
being  again  demurred  to,  on  4th  October, 
187t,  the  demurrer  was  allowed.  Wilson.  J., 
dissenting.  (40  U.  C.  Q.  B.  435.)— From 
this  decision  the  company  appealed  and  on 
23rd  December,  1878,  judgment  was  delivered 
allowing  the  appeal.  (3  Ont.  App.  R.  371.) 
— Defendant  appealed  to  the  Supreme  Court 
of  Canada,  which  decided  thf^t  the  liability  of 
defendant  to  pay  the  calls  was  a  debt  which 
originated  at  the  time  he  became  a  holder  of 
the  shares,  and  that  the  plaintiff  was  entitled 
to  sue  him  here  for  the  recovery  thereof. — 
The  declaration  set  out  ss.  6,  7,  38,  and 
S.-8S.  1,  2.  3  &  4  of  s.  38 ;  ss.  74,  75,  79.  s.-ss. 
4  &  5;  s.  80  S.-S.  4;  ss.  81.  83,  93.  98.  102 
&  106  of  the  Companies'  Act  of  1862  (25  & 
26  Vict.  c.  89  Imp. ) ,  that  plaintiff  was  a  com- 
pany duly  incorporated  and  xegistered  in  Eng- 
land under  said  Act,  and  limited  by  shares, 
and  that  defendant  was  holder  of  100  shares  in 
the  capital  stock  of  the  company,  and  was,  in 
respect  of  said  shares,  a  member  of  the  com- 
pany, and  had  not  ceased  to  be  a  member 
for  the  period  of  a  year  or  upwards  prior  to 
the  commencement  of  the  winding-up  therein- 
after mentioned,  and  was  liable,  in  respect  of 
the  said  shares,  to  contribute  as  a  past  mem- 
ber to  its  assets  in  the  event  of  its  being 
wound  up  and  the  said  company  became  un- 
able to  pay  its  debts,  and  thereupon  such 
proceedings  were  had  in  Chancery  in  England, 
that  it  was  proved  to  the  satisfaction  of  said 
court  that  w  company  was  unable  to  pay 
its  debts,  and  the  court  was  of  opinion  that  it 
was  just  and  equitable  that  the  company 
should  be  wound  up.  and  an  order  was  duly 
made  by  said  court  for  winding  up  the  com- 
pany by  the  said  court,  and  all  things  hap- 
pened and  were  done  necessary  to  make  the 
said  order  valid  under  the  said  Act.  and  by 
other  orders  of  the  said  court  H.  W.  Ban- 
ner and  J.  Young  were  duly  appointed  offi- 
cial liquidators  of  the  company,  and  by  an- 
other order  made  as  soon  as  might  be  after 
the  making  of  the  said  order  for  winding  up 
the  company,  the  said  court  duly  settled  the 
list  of  contributories  to  the  assets  of  the  com- 
pany, and  thereby  declared  defendant  to  be, 
and  settled  him  on  the  list  as  a  contributory 
in  respect  of  the  100  shares  as  a  member  or 
contributory  in  his  own  right,  and  as  included 
in  the  list  of  contributories.  on  6th  Decem- 
ber. 1867,  and  afterwards  by  an  order  on 
2nd  January.  1870,  the  said  court  made  a  call 
upon  the  defendant  of  £33  per  share  in  re- 
spect of  50  of  said  shares  for  which  defend- 
ant had  been  so  settled  in  the  list  of  con- 
tributories, and  a  call  of  £39  10s.  per  share 
in  respect  of  the  other  50  shares,  and  ordered 
that  defendant  should,  on  or  before  9th  Sep- 


tember. 1870,  or  within  24  days  after  service 
of  said  order,  pay  said  sum  of  £3,625  to  said 
H.  W.  Banner,  one  of  said  official  liquidators, 
such  sum  b^mg  by  the  said  order  declared  to 
be  the  amount  due  from  defendant  in  respect 
of  said  calls.  And  the  said  order  was,  before 
9th  September,  duly  served  upon  defendant, 
and  the  said  Act,  during  all  the  time  afore- 
said, was  and  is  still  in  force,  and  was  and  is 
the  law  of  England;  and  all  things  happened 
and  were  done,  and  all  times  elapsed  neces- 
sary to  render  defendant  liable  to  pay  said 
money,  and  to  entitle  plaintiff  to  maintain 
this  action  for  non-payment  thereof,  and  the 
said  sum  is  equal  to  $17,642,  currency  of  Can- 
ada, yet  defendant  had  not  paid  same,  and 
plaintiff  claimed  $30,000— To  this  declara- 
tion defendant  demurred  on  the  grounds: — 
That  it  did  not  shew  any  facts  or  circum- 
stances w^hich.  under  the  laws  in  force  in 
Ontario,  give  the  plaintiff  any  right  of  ac- 
tion against  defendant ;  That  it  did  not  shew 
that  under  the  alleged  act,  or  under  the  law 
of  England,  plaintiff  had  any  right  of  action 
against  defendant :  That  it  appeared  by  said 
declaration,  that  said  company  was  being 
wound  up  by  the  Court  of  Chancery  in  Eng- 
land, and  under  the  authority  of  the  alleg^ed 
Act  in  the  declaration  mentioned,  and  plain- 
tiff was  not  shewn  to  have  power  under  said 
Act  to  sue  or  bring  action  for  any  call  made 
by  said  court:  That  it  was  not  shewn  that 
any  calls  were  made  on  the  alleged  shares 
before  said  order  for  w^inding  up  was  made, 
or  that  defendant  was  holder  of  said  shares, 
or  any  of  them,  at  the  time  of  making  any 
such  calls  or  that  he  ever  became  indebted  to 
plaintiff  upon  or  in  respect  of  said  shares,  or 
any  of  them:  That  it  appeared  by  said  de- 
claration that  defendant  had  ceased  to  be 
holder  of  any  of  said  shares  before  the  com- 
mencement ac  winding  up  of  the  company,  and 
that  defendant  was  at  most  only  a  past  mem- 
ber :  That  under  the  law  of  Ontario  defendant 
would  not  be  liable  for  any  call  made  after 
he  ceased  to  be  a  holder  of  said  shares,  and 
the  declaration  did  not  shew  any  provision  of 
English  law  that  made  him  liable  to  plaintiff 
for  any  such  call:  That  it  appeared  by  the 
English  law  as  set  out  in  said  declaration 
that  a  past  member  like  defendant  was  not 
subject  to  the  same  liability  as  a  present 
member,  and  said  declaration  did  not  shew 
that  any  debts  or  liabilities  of  the  company 
existed  to  or  in  respect  of  which  defendant 
was  liable  to  contribute  or  in  respect  of 
which  he  could  be  placed  on  the  list  of  con- 
tributories. or  that  be  was  liable  to  contribute 
anything:  That  as  plaintiff  was  now  suing 
on  a  law  not  in  force  in  Ontario,  and  claim- 
ing a  liability  which  did  not  exist  under  the 
laws  of  Ontario,  it  was  bound  to  shew  that 
the  liability  claimed  clearly  existed  under  the 
English  law,  which  it  had  not  done :  That  it 
appeared  by  said  declaration  that  after  an 
order  had  been  made  for  winding  up  a  com- 
pany all  power  in  regard  to  collecting  or  get- 
ting in  the  assets  of  said  company  was  in- 
vested in  the  Court  of  Chancery,  which  was 
a  specially  appointed  tribunal  for  that  pur- 
pose, and  had  special  and  extraordinary  pow- 
ers which  could  not  be  enforced  in  Ontario: 
That  it  appeared  that  any  proceedings  had 
were  not  final,  and  that  said  court  had  power 
to  rectify  the  list  of  contributories  and  could 
at  any  time  remove  defendant's  name  from 
such  list:  Also,  that  said  court  had  power 
to  restore  to  defendant  all  or  any  part  of  the 
moneys  which  he  might  pay  under  said  order 
making  said  calls,  and  that  the  English  law 
as  presented  by  said  declaration  shewed  that 
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the  proceedings  had  were  not  final  in  their 
character  like  a  judgment,  and  the  rights  o£ 
plaintiff,  if  any,  could  be  enforced  only  by 
said  special  tribunal,  and  not  by  suit  at  law 
in  Ontario.  Held,  per  Ritchie,"  C.J.,  and 
Fournier  and  Henry,  J  J.,  (Strong  and 
Gwynne.  J  J.,  dissenting),  that  assuming  an 
action  at  law  will  lie  for  a  call,  such  as  was 
claimed  to  be  due  in  this  case,  as  plaintiff 
could  not  avail  itself  of  s.  109  of  "  The  Com- 
panies Act,  1862,''  to  declare  generally,  nor 
of  8.  106  of  said  Act,  making  the  order  con- 
clusive evidence  that  the  money  ordered  to  be 
paid  was  due,  for  the  reason  that  neither  of 
those  sections  applies  to  actions  brought  in 
this  country;  and  as  defendant's  liability,  if 
any,  was  not  on  the  order  as  a  final  judgment, 
but  was  a  purely  statutory  liability  of  a  lim- 
ited character,  it  was  necessary  to  allege  in 
the  declaration  everything  required  in  the 
statute  to  fix  the  limited  liability  of  a  past 
member  on  defendant,  and  which  allegation, 
if  traversed,  plaintiff  would  be  bound  to  prove, 
and  as  the  declaration  on  its  face  contained 
no  such  allegations  as  shew  any  such  liability 
of  defendant  as  a  past  member,  it  was  there- 
fore bad.  —  Per  Henry  and  Taschereau,  JJ. 
That  the  declaration  did  not  shew  any  right 
under  the  Act  in  the  plaintiff  to  sue  in  it» 
own  name. — Apneal  from  the  iudgment  in  the 
court  below  (3  Qnt  App.  R.  371)  allowed  with 
costs.  Reynolds  v.  Bamed*B  Bankina  Co,. 
Cass.  Dig.  (2  ed.)  170. 

12.  Contributory — Shares  paid  for  hy  trans-- 
fer  of  property — Adequacy  of  consideration — 
Promoter  selling  property  to  company — Trust 
— Fiduciary  relation.l — Shares  in  a  joint 
stock  company  may  be  paid  for  in  money  or 
money's  worth  and  if  paid  for  by  a  transfer 
of  property  they  must  be  treated  as  fully  paid 
up :  in  proceedings  under  the  Winding-up  Act 
the  master  has  no  authority  to  inquire  into 
the  adequacy  of  the  consideration  with  a  view 
to  placing  the  holder  on  the  list  of  contribu- 
tor ies. — If  a  promotor  purchases  property  for 
the  company  from  a  vendor  who  is  to  be  paid 
by  the  company  when  formed,  and  by  a  secret 
arrangement  with  the  vendor  a  part  of  the 
price,  when  the  agreement  is  carried  out, 
comes  into  the  hands  of  the  promoter,  that  is 
a  secret  profit  which  he  cannot  retain ;  and 
if  any  part  of  such  secret  profit  consists  of 
paid-up  shares  of  the  company  issued  as  part 
of  the  purchase  price  of  property,  such  shares 
may.  in  winding-up  proceedings,  be  treated.  If 
held  by  the  promoter,  as  unpaid  shares  for 
which  the  promoter  may  be  made  a  contribu- 
tory. In  re  Hess  Mfg.  Co.;  Edgar  v.  8loan, 
xxiii.,  644. 

[Cf.  Morris  v.  Union  Bank  (31  Can.  S.  C. 
R.  .•>1>4).  No.  24,  infra.] 

13.  Sale  hy  liquidator  —  Purchase  hy  direC" 
tor  of  insolvent  company — Fiduciary  relation- 
ship—R.  S.  C.  c.  129,  s.  5-$.]— Upon  the  ap- 
pointment of  a  liquidator  for  a  company  being 
wound  up  under  R.  S.  C.  c.  129  (The  Wind- 
ing-up Act),  if  the  powers  of  the  directors 
are  not  continued  as  provided  by  s.  34  of  the 
Act  their  fiduciary  relations  to  the  company 
or  its  shareholders  are  at  an  end  and  a  sale 
to  them  by  the  liquidator  of  a  company  is 
valid.  Chatham  National  Bank  v.  McKeen. 
xxiv..  348. 

14.  Moneys  paid  out  of  court  —  Order 
made  hy  inadvertence — Jurisdiction  to  compel 
repayment — R.  8.  C.  c.  129,  ss.  AO,  Jfl,  P// — 
Locus   standi   of  Receiver-General — 55   d   56 


Vict.  c.  28,  s.  2— Construction  of  statute.]— 
The  liquidators  of  an  insolvent  bank  paaed 
their  final  accounts  and  paid  a  balance,  re- 
maining in  their  hands,  into  court.  It  ap- 
peared that  by  orders  issued  either  through 
error  or  by  inadvertence  the  balance  so  de- 
posited had  been  paid  out  to  a  person  who 
was  not  entitled  to  receive  the  money,  and  ttie 
Receiver-General  for  Canada,  as  trustee  of 
the  residue,  intervened  and  applied  for  an  or- 
der to  have  the  money  re-paid  in  order  to  be 
disposed  of  under  the  provisions  of  the  Wind- 
ing-up Act  Held,  affirming  the  decision  of 
the  Court  of  Appeal  for  Ontario  (24  Ont. 
App.  R,  470),  that  the  Receiver-General  was 
entitled  to  intervene  although  the  three  years 
from  the  date  of  the  deposit  mentioned  in  the 
Winding-up  Act  had  not  expired.  Held,  also, 
that  even  if  he  was  not  so  entitled  to  intervene, 
the  provincial  courts  had  jurisdiction  to  com- 
pel re-pa^ment  into  court  of  the  moneys  impro- 
perly paid  out.  Hogahoom  v.  Receiver-Oen- 
eral  of  Canada:  In  re  Central  Bank  of  Can- 
ada, zxviii..  192. 

15.  Joint  stock  company — Irregular  organ- 
ization — Subscription  for  shares — ^*  The  Com- 
panies Act "  —  **  The  Winding-up  Act "  — 
Contrihutories.] — After  the  issue  of  the  order 
for  the  winding  up  of  a  joint  stock  company 
incorporated  under  "The  Ck>mpanie8  Act," 
a  shareholder  cannot  avoid  his  liability  as  a 
contributory  by  setting  up  defects  or  illegali- 
ties in  the  organization  of  the  company ;  such 
grounds  can  ne  taken  only  upon  direct  pro- 
ceedings at  the  instance  of  the  Attorney- 
General.  Judgment  appealed  from  (Q.  R.  8 
Q.  B.  128)  reversed.  Common  v.  MoArthur. 
xxix.,  239. 

See  Company  Law,  43. 

16.  B.  C.  Companies  Amendment  Act,  1898 
— Winding-up  order — B.  C.  Companies  Act, 
\1890S0  Vwt.  c.  U,  s.  159  (B.  C..)— Do- 
minion Winding-up  Act,  1889.]— The  bank  ap- 
pealed to  the  lull  court  in  British  Columbia 
from  a  winding-up  order  in  respect  of  the 
British  CJolumbia  Iron  Works  Co.  on  the 
ground  that  the  Dominion  Winding-up  Acts, 
under  which  the  order  had  been  made,  did 
not  applv  to  the  company  which  was  incorpor- 
ated under  the  provincial  "Companies  Act 
1890."  The  judgment  appealed  from  decided 
that  the  Dominion  Acts  applied  and  were 
authority  for  making  the  order.  Tjie  judg- 
ment was  reversed  by  the  Supreme  Court  of 
Canada  and  the  order  set  aside  and  petition 
dismissed  with  costs.  Taschereau.  J.,  dissent- 
ing and  adopting  the  reasoning  of  McO>ll. 
C.J..  in  the  court  below.  Bank  of  British 
North  America  v.  Warren,  12th  November, 
1900. 

17.  Insolvent  hank — Priority  of  claim  hy 
the  Crown — Acceptance  ofdivldends — Waiver 
—1,5  Vict.  c.  28  (2>.)]— The  Bank  of  P.  E. 
Island  became  insolvent,  and  a  winding-up 
order  was  made.  The  bank  was  indebted  to 
Her  Majesty  in  $93,494.20,  public  moneys  of 
Canada  on  deposit  to  the  credit  of  the  Re- 
ceiver-General. The  first  claim  filed  at  the 
request  of  the  respondent  (liquidator  of  the 
bank),  did  not  specially  notify  the  liquidator 
that  Her  Majesty  would  insist  upon  the  privi- 
lege  of  being  paid  in  full.  Two  dividends  of 
15%  each  were  afterwards  paid,  and  on  the 
28th  Februarv,  1884,  there  was  a  balance  due 
of  165,426.95,  and  reroondent  was  notified 
that  Her  Majesty  intended  to  insist  upon  the 
prerogative  right  to  be  paid  in  full.     At  this 
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time  there  was  on  hand  a  sum  sufficient  to 
pay  the  claim  in  full..  The  Supreme  Court 
(P.  E.  I.)  held  that  Her  Majesty  the  Queen, 
represented  by  the  Minister  of  Finance,  ana 
the  Receiver-General,  had  no  prerogative  or 
other  right  to  receive  the  whole  amount,  but 
only  a  right  to  receive  dividends  as  an  or- 
dinary creditor  of  the  bank.  Held,  reversing 
the  judgment  uppealed  from,  1.  That  the 
Crown  claiming  as  a  simple  contract  creditor 
has  a  right  to  priority  over  other  creditors  of 
equal  degree.  This  prerogative  privilege  be- 
longs to  the  Crown  as  representing  the  Do- 
minion of  Canada,  when  claiming  as  a  credi- 
tor of  a  provincial  corporation  in  a  provincial 
court,  and  is  not  taken  away  in  proceedings  in 
insolvency  by  45  Vict.  c.  23.  2.  That  the 
Crown  had  not  waived  its  right  to  be  pre- 
ferred in  this  case  by  the  form  in  which  the 
claim  was  made,  and  by  the  acceptance  of  two 
dividends.  The  Queen  v.  Bank  of  Nova 
Scotia,  xi.,  1. 

18.  Construction  of  45  Vict,  o.  85,  8$.  75,76 
— Contrihutories — Set-off — Retrospective  effect 
of  statute.^ — In  an  action  by  the  bank  on  a 
promissory  note,  defendant  pleaded  set-off  of 
a  draft  made  by  the  bank  and  indorsed  to  him. 
Replication,  that  the  defendant  was  a  contri- 
butory on  the  stock  book  of  the  bank,  and 
knew  that  tie  bank  was  insolvent  when  the 
draft  was  purchased.     Demurrer,  that  replica- 
tion did  not  aver  that  the  debt  for  which  the 
action  was  brought  was  due  from  the  defend- 
ant in  his  capacity  as  shareholder  or  contri- 
butory.—  Held,  reversing  the  Supreme  Court 
of  P.  E.  I.,  that  the  replication  was  bad  in 
law.  —  Appellant  gave  his  note   for  $6,000 
which  was  indorsed  to  the  Bank  of  P.  E.  I. 
The  Union  Bank  held  a  draft,  made  by  the 
Bank  of  P.  B,  I.  for  nearly  the  same  amount, 
which  appellant  purchased  for  about  $200  less 
than  its  face  value  on  5th  May,  1882.    Being 
sued  on  the  note  he  set  off  the  amount  of  the 
draft  and  paid  the  difference.     He  admitted 
purchase  for   the  purpose  of  off-set   to   the 
claim  on  his  note,  which  he  had  made  non- 
negotiable  and  also  that,  if  he  could  succeed 
in  his  set-off,  and  another  party  could  succeed 
in    a   similar    transaction,   the    Union    Bank 
would  get  in  full  their  claim  against  the  Bank 
of  P.  B.  I.,  which  had  become  insolvent.    The 
trial  judge  charged  that  if  the  draft  was  in- 
dorsed to  defendant  to  enable  him  to  use  it  as 
a  set-off,  he  could  not  do  so.  because  he  was 
a  contributory  within  the  meaning  of  s.  76  of 
the  Winding-up  Act,  which  comes  into  force 
17th  May,  18ffi.  and  was  retrospective  as  re- 
gards indorsements  before  it  was  passed,  but 
within  30  days  before  the  commencement  of 
winding-up  proceedings.     The  jury,  under  the 
direction  of  the  judge,  found  a  general  verdict 
for  the  plaintiff  for  the  amount  of  the  note 
and  interest,  which  the  Supreme  Court  refused 
to  disturb. — Held,  reversing  the  judgment  ap- 
pealed from,  that  the  appellant  having  pur- 
chased the  draft  for  value  and  in  good  faith 
prior  to  the  commencement  of  winding-up  pro- 
ceedings, the  Winding-up  Act  was  not  appli- 
cable, and,  therefore,  the  appellant  was  en- 
titled to  the  benefit  of  his  set-off.— That  the 
Winding-up  Act  was  not  retrospective  as  to 
this  indorsement.— FcW,  also,  that  ss.  75  and 
76  in  respect  to  claims  acquired  by  contrihu- 
tories within  30  days  of  winding-up  proceed- 
ings for  use  as  a  set-off,  only  apply  to  actions 
against  a  contributory  when  the  debt  claimed 
is  due  from  the  person  sued  in  his  capacity  as 
contributory.     Ings  v.  Bank  of  P.  E,  f.,  xi., 
265. 


19.  Contrihutories — Sulsoription  for  stock 
— Payment  hy  services,] — An  Act  or  incorpo- 
ration of  a  joint  stock  company  provided 
**that  no  subscription  for  stock  should  be  legal 
or  valid  until  ten  per  cent,  should  have  been 
actually  and  bond  fide  paid  thereon."  C.  gave 
to  the  manager  of  the  company  a  power  of  at- 
torney to  subscribe  for  him  ten  shares  in  the 
company,  containing  the  words :  "  and  I  here- 
with enclose  ten  per  cent,  thereof,  and  ratify 
and  confirm  all  that  my  said  attorney  may  do 
by  virtue  thereof."  The  ten  per  cent,  was 
not.  in  fact,  enclosed,  but  the  amount  was 
placed  to  the  credit  of  C.  in  the  books  of  the 
company,  and  a  certificate  of  stock  issued  to 
him  which  he  held  for  several  years.  The 
company  having  failed,  proceedings  were  taken 
to  have  C.  placed  on  the  list  of  contrihutories. 
The  sum  to  his  credit  was  for  professional 
services  to  the  company  as  solicitor,  and  there 
had  been  an  arrangement  that  his  stock  was 
to  be  paid  for  by  such  services.  Held,  affirm- 
ing the  judgment  appealed  from  (12  Ont.  App. 
R.  486),  Henry,  J.  dissenting,  that  C.  was 
rightly  placed  on  the  list  of  contrihutories. 
CastoWs  Case,  xii.,  644. 

20.  Insolvent  hank — Lien  of  note-holders — 
Prerogative  —  Insolvent  hank- — Assets — R.  S. 
0.  cc.  120, 124 — Deposit  hy  insurance  company 
— Priority  of  note-holders.] — The  prerogatives 
of  the  Crown  exist  in  British  colonies  to  the 
same  extent  as  in  the  United  Kingdom.  The 
Queen  v.  Bank  of  Nova  Scotia  (11  Can.  S.  C. 
R.  1)  followed. — ^The  Queen  is  the  head  of  the 
constitutional  Government  of  Canada,  and  in 
matters  affecting  the  Dominion  at  large  her 
prerogatives  are  exercised  by  the  Dominion 
Government.  —  The  Crown  prerogatives  can 
only  be  taken  away  by  express  statutory  en- 
actment. Therefore  Her  Majesty's  right  to 
payment,  in  full  of  a  claim  against  the  assets 
of  an  insolvent  bank  in  priority  of  all  other 
creditors  is  not  interfered  with  by  the  provi- 
sions of  the  Bank  Act  (R.  S.  C.  o.  120.  s.  79\ 
giving  note-holders  a  first  lien  on  such  assets, 
the  Crown  not  being  named  in  such  enact- 
ment.' Gwynne  and  Patterson,  .TJ.,  contra. — 
Held,  per  Gwynne,  J.,  that  under  legislation 
of  the  old  Province  of  Canada,  left  un- 
repealed by  the  B.  N.  A.  Act.  no  such  prero- 
gative could  be  claimed  in  the  Provinces  of 
Ontario  and  Quebec:  the  Court  would  not, 
therefore,  be  justified  in  holding  that  such  a 
right  attached,  under  the  B.  N.  A.  Act,  in 
one  Province  of  Canada  which  does  not  exist 
in  them  all. — An  insurance  company,  in  order 
to  deposit  $50,000  with  the  Minister  of  Fi- 
nance and  receive  a  license  to  do  business  in 
Canada  according  to  the  provisions  of  the  In- 
surance Act  (R.  S.  C.  c.  124),  deposited  the 
money  in  a  bank  and  forwarded  the  deposit 
receipt  to  the  minister.  The  money  in  the 
bank  drew  interest  which,  by  arrangement, 
was  received  by  the  company.  The  Bank  hav- 
ing failed  the  Government  claimed  payment 
in  full  of  this  money  as  money  deposited  by 
the  Crown.  Held,  reversing  the  judgment  ap- 
pealed from  (27  N.  B.  Rep.  351),  Strong,  .T., 
dissenting,  that  it  was  not  the  money  of  the 
Crown  but  held  by  the  Finance  Minister  in 
trust  for  the  company:  it  w^as  not,  therefore, 
subject  to  the  prerogative  of  payment  in  full 

'   in  priority  to  other  creditors.     Maritime  Bank 
V.  The  Queen,  xvii.,  657. 

21.  Insolvent  hank  —  Legislative  jurisdic^ 
tion  —  Upper  Canada  Bank  Trust — Crown 
lands.] — In  1866  the  Bank  of  Upper  Canada 
became  insolvent  and  assigned  all  its  property 
and  assets  to  trustees.    By  31  Vict.  c.  17,  the 
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Dominion  Parliament  incorporated  said  trus- 
tf^es,  giving  them  authority  to  carry  on  the 
business  of  the  bank  so  far  as  was  necessary 
for  winding  up  the  same.  By  33  Vict  c.  40 
all  the  property  of  the  bank  vested  in  the 
trustees  was  transferred  to  the  Dominion  Gov- 
ernment which  became  seized  of  all  the  powers 
of  the  trustees. — Held,  affirming  the  judgment 
appealed  from  {sub  nom.  The  Queen  v.  County 
of  Wellington,  17  Ont.  App.  R.  421)  that 
these  Acts  were  intra  vires  of  the  Dominion 
Parliament. — Per  Ritchie,  C.J.,  that  the  legis- 
lative authority  of  Parliament  over  **  banking 
and  the  incorporation  of  banks "  and  over 
"  bankruptcy  and  insolvency  "  empowered  it  to 
pass  said  Acts. — Per  Strong,  Taschereau,  and 
Patterson,  JJ.,  the  authority  to  pass  said  Acts 
cannot  be  referred  to  the  legislative  jurisdic- 
tion of  Parliament  over  "  banking  and  incor- 
poration of  banks"  but  to  that  over  "bank- 
ruptcy and  insolvency  "  only.  Quirt  v.  The 
Queen,  xix.,  510. 

See  Constitutional  Law,  21. 

22.  Insolvent  hank  —  Increased  capital  — 
Double  liability  —  Contributories — J^  Vict.  c. 
23  (D.)l— The  Bank  of  P.  E.  I.  was  incor- 
porated by  18  Vict.  c.  10.  capital  stock  fixed 
at  £30,000  P.  E.  I.  Cy..  ($97,333.33)  in 
shares  of  £10  ($32.44).  Power  to  increase 
this  capital  by  the  issue  of  additional  shares, 
of  same  value,  was  given  by  ss.  39,  40,  41  & 
42.  which  prescribed  the  manner  of  effecting 
this  increase,  and  the  sale  of  the  new  stock 
by  auction,  s.  43  provided  that  "  the  said  ad- 
ditional shares  shall  be  subject  to  all  the 
rules,  regulations  and  provisions  to  which  the 
original  stock  is  subject,  or  may  hereafter  be 
subject,  by  any  law  of  this  island."  Section 
19  of  the  Act  was  repealed,  and  re-enacted 
by  s.  3  of  19  Vict.  c.  11,  as  follows :—"  The 
holders  of  the  stock  of  the  said  bank  shall 
be  chargeable  in  their  private  and  individual 
capacity,  and  shall  be  holden  for  the  pay- 
ment and  redemption  of  all  bills  which  may 
have  been  issued  by  the  said  corporation,  and 
also  for  the  payment  of  all  debts  at  any  time 
due  from  the  said  corporation,  in  proportion 
to  the  stock  they  respectively  hold,  provided, 
however,  that  in  no  case  shall  any  one  stock- 
bolder  be  liable  to  pay  a  sum  exceeding  twice 
the  amount  of  stock  actually  then  held  by 
him.  over  and  above,  and  in  addition  to  the 
amount  of  stock  actually  by  him  paid  into 
the  bank,  provided  nevertheless  that  nothing 
in  this  Act,  or  in  the  said  hereinbefore  re- 
cited Act  contained,  shall  be  construed  to  ex- 
empt the  joint  stock  of  the  said  corporation 
from  being  also  liable  for.  and  chargeable 
with,  the  debts  and  engagements  of  the  same." 
— No  increase  to  capital  was  made.  In  1872. 
the  bank  having  a  balance  of  net  profits  on 
hand  of  $27,280.41.  pursuant  to  resolution  at 
the  general  annual  meeting  of  shareholders, 
on  application  to  the  legislature.  35  &  36 
Vict.  c.  23  was  passed,  enacting : — 1.  **It  shall 
and  mnv  be  lawful  for  the  board  of  directors 
of  the  Bank  of  P.  E.  I.  at  any  time,  and 
from  time  to  time,  to  enlarge  the  capital 
stock  of  the  said  bank  by  applying  to  each 
individual  share  of  the  capital  a  portion  of 
the  rest  or  surplus  profits,  lying  at  the  time 
at  the  credit  of  the  said  bank."  2.  "  Such 
mode  of  enlarging  the  capital  stock  of  the 
said  bank  shall  not  prevent  the  enlargement 
of  the  same  bv  the  mode  pointed  out  in  the 
39th,  40th,  41st,  42nd  and  43rd  sections  of  the 
Art  of  incorporation.'*  In  1872.  the  sum  of 
$10,000.67  was  taken  out  of  the  profits  and 
added  to  the  capital  stock,  raising  the  value 
of  shares  by  $3.55  or  to  a  total  par  value  of 


$36.  In  1875.  $12,000  profits  was  carried  to 
credit  of  capital  stock  making  the  capital 
$120,000,  and  the  par  value  of  shares  $^. — 
On  19th  June,  18S2,  an  order  was  made  for 
winding  up  the  bank,  which  had  become  in- 
solvent within  the  meaning  of  the  Act,  45 
Vict.  c.  23  (D.)  Liquidators  were  appointed. 
Subsequently  an .  order  nisi  was  granted  by 
Peters,  J.,  calling  upon  all  shareholders  to 
shew  cause  why  they  should  not  pay  calls  to 
the  amount  of  $80  per  share,  which  he  made 
absolute  after  hearing  counsel  for  contribu- 
tories. This  order  was  confirmed  by  the  full 
court,  two  judges  thinking  themselves  dis^ 
qualified  from  hearing  the  appeal  other  than 
in  a  merely  formal  manner.  —  On  appeal. 
Held,  reversing  this  decision,  Gwynne,  JT.  dis- 
senting, that  the  shareholders  were  not  liable 
to  pay  more  than  $64.89  per  share,  or  twice 
the  amount  of  their  original  stock.  The  Act 
of  1872,  which  authorized  the  alleged  in- 
crease, had  no  provision  creating  any  double 
liability,  as  was  imposed  on  original  stock, 
and  new  stock  created  under  38  Vict.  c.  10. 
and  the  fair  inference  from  the  omission  of 
any  express  enactment  with  reference  to  the 
increased  stock  was  that  the  legislature  did 
not  intend  to  clothe  it  with  double  liability. 
Morris  v.  Liquidators  Bank  of  P.  E.  /.,  Cass. 
Dig.   (2  ed.)  68. 

23.  Appeal  in  winding-up  proceedings  — 
Amount  in  controversy — Joint  or  separate 
liability  —  Jurisdiction  —  Contributories.] — 
A  decision  of  the  Court  of  Appeal  for  Ontario 
reversed  the  order  of  the  Master  in  Ordinary 
settling  the  respondents  on  the  list  of  contri- 
butories under  the  Winding-up  Act.  Appeal 
lies  to  the  Supreme  Court  of  Canada,  in  pro- 
ceedings under  the  Winding-up  Act,  only 
where  the  amount  involved  is  $2,000  or  over. 
In  this  case  there  were  six  persons  placed  on 
the  list  by  the  Master;  one  for  $1,000,  and 
the  others  for  $900  each,  and  all  were  re- 
leased from  liability  by  the  decision  of  the 
C^ourt  of  Appeal  from  which  this  appeal  was 
brought.  The  Supreme  Court  held  that  al- 
though the  aggregate  amount  for  which  the 
respondents  were  sought  to  be  made  liable 
exceeded  $2000,  there  was  no  jurisdiction  un- 
der the  Act  to  entertain  the  appeal,  because 
the  position  was  the  same  as  if  proceedings 
had  been  taken  separately  against  each  of 
the  contributories.  The  appeal  was  quashed 
with  costs.  Stephens  v.  Gerth;  In  re  Oft' 
tario  Eapress  d  Transportation  Co.,  xxiv., 
716. 

24.  Joint  stock  company  —  Payment  for 
shares — Equivalent  for  cash — Written  agrct^ 
ment  —  Contributories.]  —  M.  and  C.  each 
agreed  to  take  shares  in  a  joint  stock  com- 
pany paying  a  portion  of  the  price  in  cash 
and  receiving  receipts  for  the  full  amount  the 
balance  to  be  paid  for  in  future  services. 
The  company  afterwards  failed.  Held,  af- 
firming the  judgment  of  the  Court  of  Appeal 
(27  Ont.  App.  R,  ,S96)  that,  as  there  was 
no  agreement  in  writing  for  the  payment  ot 
the  dififprence  by  money's  worth  instead  of 
cash  under  s.  27  of  the  Companies  Act,  M.  & 
C.  were  liable  to  pay  the  balance  of  the  price 
of  the  shares  to  the  liquidator  of  the  com- 
pany. Morris  v.  Union  Bank  of  Canada: 
Union  Bank  of  Canada  v.  Morris;  Code  v. 
Union  Bank  of  Canada,  xxxi.,  594. 

Src  No.    12,   ante 

25.  Building  society  in  liquidation — Admin- 
istrators and  trustees — Sales  to — yuUity  of 
transfer— Art.  U84  C.  C.—Practice. 

ftee  Building  Society,  3. 
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WINDOWS. 

Right  of  air,  liaht  and  view  —  Boundary 
line — Evidence— TrespaBs — Waiver. 

Bee  Easeiient.  2 — ^Titus  to  Land.  41. 


WITHDRAWAI.. 

Bee  RETKAzrr. 


WITNESS. 

1.  Refusal  to  answer  questions — Incrimina- 
tion —  Misdirection.'l — -When  a  plaintiff  re- 
fused to  answer  questions  or  to  state  whether 
or  not  he  apprehended  serious  consequences  if 
he  answered  and  the  judge  directed  that  there 
had  not  been  sufficient  proof  made.  Held, 
that  the  defendant  was  entitled  to  the  oath  of 
the  plaintiff  that  he  objected  to  answer  for 
fear  that,  in  doing  so,  his  answers  might  tend 
to  criminate  him.  Judgment  appealed  from 
(20  N.  B.  Rep.  40)  reversed.  Power  t.  Ellis, 
vi.,  1. 

2.  Expert  opinions — Hearsay  —  Extra-judi- 
cial statement — Assessors'  reports.] — Where 
there  is  a  direct  contradiction  between  equally 
credible  witnessess,  the  evidence  of  those  who 
speak  from  facts  within  their  personal  know- 
led|;e  should  be  preferred  to  that  of  experts 
fivmg  opinions  based  upon  eztra-juaicial 
statements  and  municipal  reports.  Crawford 
V.  City  of  Montreal,  zxz.,  406. 


■Statute  of 


3.  Agreement  to  charge  lands - 
Frauds — Registry. 

Bee  Reoistbt  Laws.  3. 

4.  Husband  and  wife — Competency  of  wit' 
ness — Criminal  cases — Canada  Evidence  Act, 
1898  —  "Communications"  —  Privilege  — 
Advice  of  legal  counsel. 

Bee  Gbiminal  Law,  25. 

And  see  Evidence. 


WORDS  AND  TEBM S. 

*•  Additional  remuneration," 
Bee  Statutes,  63. 

"Against  all  casualties." 

Bee  Gabbiebs.  11. 

**  All  necessary  accommodation." 
Bee  'Railways,  89. 

'*  Allow  an  appeal." 

Bee  Appeal,  369. 

"  At   and    from    Quehec    to    Oreenock  * 
**  Vessel  to  go  out  in  tow." 

Bee  Insurance,  Marine,  51. 

"  At  and  from  a  port." 

Bee  Insurance,  Marine,  24, 

*  At  or  near." 

Bee  Railways,  152. 

**  At  owner's  risk*' 

Bee  Gabbiebs,  11. 


"  Baggage." 

Bee  Gabbiebs,  11. 

**  Benefit  assessment." 

Bee  Dbainaoe,  7. 

"  Bounded  hy  the  river." 

Bee  Railways,  153. 

"  Buildings    and   erections  "  —  "  Improve- 
ments." 

Bee  Lessob  and  Lessee,  2. 

"By  practice" — "Manitoba  public  schools." 
Bee  GoNSTTTunoNAL  Law,  69. 

'*  Communications." 

Bee  Gbiminal  Law.  25. 

"  Conserver  le  fonds." 

See  Will,  18. 

"  Court  of  last  resort "  —  52  Vict.  c.  S7 

Bee  Statutes,  62. 

"  Cost  of  repairs" 

See  Insurance,  Marine,  18. 

**  Currency." 

Bee  Bills  and  Notes.  17. 

"Damage"  —  R.  S.  C.  c.  109,  s.  27—51 
Vict.  0.  29  (D.) 

See  Railways,  69. 


*  Delivery  J 


Bee  Statxttes,  59. 


•*  Disposition." 

Bee  Deed,  22. 

"  Dying  without  issue." 

Bee  Will,  15.  16,  17. 

'  Employee  "  —  Government  RaUway  Act, 


1881. 


"  Estate." 


Bee  Gbown,  64. 


Bee  Will.  30. 


**  Extra  salary." 

Bee  Statutes,  63. 

"  Final  dosing  certificate." 

See  Gontbact,  96. 

•*  Fixtures." 

Bee  Statutes,  59. 

"  Fournier  les  revenus." 

See  Will.  18. 


"  Heir." 


Bee  Will.  20. 


'* Heirs  of  the  body"— "  Lawful  heirs"— 
"  Valid  remainder." 

See  Will,  19. 

"Improvements**  —  "Buildings  and  erec- 
i    tions." 

See  Lessor  and  Lessee,  2. 

"  Improvidence." 

See  Title  to  Land,  130. 


1667 


YUKON   EXECUTIVE   GOVEBNMENT. 


1568 


"Injuring  lialiility,** 

See  Drainage,  7. 

«/n<en*'*— 22.  8,  O,  (1877)  c.  118,  8.  2, 

See   FBAUDUIiENT   CONVEYANCEB,   1  —  IKSOI/- 
VKKCY,   7. 

*'  Judgment" 

See  Appeal,  171. 

"Law  of  Canada,** 

See  Statutes,  24. 

•*  Lawful  heirs.*' 

See  Will,  19. 

**  Legal  holiday,** 

See  Election  Law,  103. 

"  Near  "■— "  At  or  near.** 

See  Railways,  152. 

"Nearest  recurring  anniversary.** 
See  Statutes,  146. 

"  Never  indebted.*' 

See  Action.  21. 

"  Oncers  and  servants  of  the  Crown." 
See  MnjTLA,  2. 

"On  advances.** 

See  Insurance,  Marine,  20. 

"  On  view.*' 

See  Fisheries,  1. 

"  Or  which  has  that  effect "— "  Preference.** 
See  Fraudulent  Conveyances,  1. 

"  Ores  **—"  Stone  or  ores.** 

See  Insurance,  Marine,  23. 

"  Other  licenses.*' 

See  Constitutional  Law,  64. 

"  Outlet  liahaity.*' 

See  Drainage,  7. 

"  Owner  for  the  time." 

See  Maritime   Law,  6. 

"  Owner  of  land." 

See  Drainage,  6. 

"  PeHU  of  the  seas." 

See  Insurance,  Marine,  11. 

*  Personal  chattels." 

See  Statutes,  69. 

"  Poor  "— "  Poor  relatives." 
See  Will,  47. 

"  Preference." 

See  Insolvency,  7. 

"  Preference  "— "  Or  which  has  that  effect  " 
— i?.  8.  O.  (1887)  c.  m.  s.  2. 

See  Fraudulent  Conveyances,  1. 

"  Privileges." 

See  Statutes,  144. 


» Prop^y." 


See  Will.  30. 


"  Public  Protestant  charities.** 
See  Will,  47. 

"Public  work." 

See  Militia,  2. 

*•  Revert." 

See  Will.  16,  16,  17. 

"  Stone  or  ores." 

See  Insurance,  Marine.  23. 

"Suing  on  behalf  of  themselves  and  other 
creditors." 

See  Statutes,  143. 

**  Title  to  lands." 

See  Appeal,  38. 

"  To  **—"  From  '*  and  "  to." 
See  Contract,  179 — Railways,  152. 

*•  Trader." 

See   Insolvency,  4 — Pleading,  23. 

"  Transmit.*', 

See  Contract,  7. 

"  UntU." 

See  Insurance,  Fire,  42. 

"  Used  on  railway." 

See  Railways,  19. 

"  Valid  remainder." 

See  Will,  19. 

"  Vessel  to  go  out  in  tow  "— "  At  and  from 
Quebec  to  Greenock*' 

See  Insurance.  Marine,  61. 

"  Void  against  creditors." 

See  Statutes,  143. 


WORKBEEH. 

1.  Compensation  for  Injuries  Act — Danger- 
ous machinery  —  Statutory  duty  —  Cause  of 
accident. 

See  Nbgugsnce,  19. 

2.  Negligence — Use  of  dangerous  materials 
— Prowimate  cause  of  accident  —  Injuries  w 
workmen  —  Employer's  liability  —  Presump^ 
tions  —  Findings  of  jury  sustained  by  court 
below. 

See  Negligence,  144. 

And  see  Employer  and  Employee — ^Master 
AND  Servant — and  Nbguoknob. 


TUKON  EXECUTIVE  OOVERNMEHT. 

1.  Franchise  granted  over  Crown  lands- 
Tolls. 

See  Constitutional  Law,  78. 

2.  Administration  and  government — Mining 
lands — Special  appellate  tribuniU — Gold  Com- 
missioner —  Legislative  jurisdiction  of  Gover- 
nor-in-CouncU. 

See  Appeal,  294. 

And  see  Mines  and  Minerals,  13,  14.  17. 


APPENDIX    A. 

LIST  OF  CASES  JUDICIALLY  NOTICED  AND  REFERRED  TO 
IN  THIS  DIGEST. 


Abrath  v.  North  Eafitem  Eailway  Co.  (11  Q.  B.  D.  79,  440;  11 
App.  Cas.  247),  considered;  Malice;  Malicious  Proseoutiox^  2 — 
New  Trial^  34 — Nonsuit,  4. 

-ZEtna  Insurance  Co.  v.  Brodie  (5  Can.  S.  C.  E.  1),  followed; 
Appeals  to  Supreme  Court,  212. 

Algoma  Central  Eailway  Co.  v.  The  King  (7  Ex.  C.  E.  239;  32 
Can.  S.  C.  E.  277),  referred  to;  Customs  Duties,  5. 

Allen  V.  Merchants  Marine  Insurance  Co.  (15  Can.  S.  C.  E.  488), 
followed;  Insurance,  Life,  31 — Pleading,  37 — Waiver,  4. 

Allen  V.  Pratt  (13  App.  Cas.  780),  referred  to  As  overruling 
Joyce  V.  Hart  (1  Can.  S.  C.  E.  321);  Appeals  to  Supreme  Court, 
18,  24. 

Anderson  v.  Todd  (2  U.  C.  Q.  B.  82),  followed;  Statute  of 
Mortmain,  2 — Will,  56. 

Angus  V.  Dalton  (6  App.  Cas.  740),  referred  to;  Easement,  4. 

Archer  v.  Severn  (12  Ont.  P.  E.  472),  followed;  Appeals  to 
Supreme  Court,  6. 

Archbald  v.  DeLisle  (25  Can.  S.  C.  E.  1),  followed;  Warranty,  3. 

Archibald  v.  Hubley  (18  Can.  S.  C.  E.  116),  distinguished; 
Assignments,  4 — Chattel  Mortgage,  13 — followed;  Chattel 
Mortgage,  5. 

Armstrong  v.  HemBtreet  (22  0.  E.  336),  overruled  in  court  below, 
judgment  being  aflBrmed  on  appeal:  Fraudulent  Preference,  11 — 
Insolvency,  23. 

Arpin  v.  The  Queen  (14  Can.  S.  C.  E.  736),  distinguished; 
Appeals  to  Supreme  Court,  231. 

Ajsbestos  and  Asbestic  Co.  v.  Durand  (30  Can.  S.  C.  E.  285), 
discussed  and  approved;  Appeals  to  Supreme  Court,  239 — Evid- 
ence, 83 — Negligence,  144. 

Asher  v.  Whitlock  (L.E.  1  Q.  B.  1),  referred  to;  Title  To  Land, 
67— Will,  43. 

Association  St.  Jean  Baptiste  v.  Brault  (30  Can.  S.  C.  E.  598), 
followed;  Appeals  to  Supreme  Court,  343 — Constitutional  Law, 
^1 — ^referred  to;  Conspiracy,  1 — Contract,  165 — Trade  Combina- 
tion. 

Atlas  Assurance  Co.  v.  Brownell  (29  Can.  S.  C.  E.  637),  followed; 
Insurance,  Fire,  42 — Principal  and  Agent,  29. 

Attorney-General  V.  The  Queen  Insurance  Co.  (3  App.  Cas.  1090), 
distinguished ;  Constitutional  Law,  66 — Licenses,  1. 

Attorney-General  v.  Sheraton  (28  N.  S.  Eep.  492),  approved  and 
followed;  Lease,  19 — Mines  and  Minerals,  6 — Statutes,  146. 

B.O.D.— 60 
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Attorney-General  for  British  Columbia  v.  Attorney-General  of 
Canada  (14  App.  Cas.  295)^  commented  on  and  distinguished;  Res 
Judicata,  6. 

Attorney-General  for  Canada  v.  Attorney-General  for  Ontario 
([1897]  A.  C.  199  J  25  Can.  S.  C.  R.  434),  followed;  Constitutional 
Law,  8 — Statutes,  164 — ^Tolls,  10 — ^applied;  Constitutional  Law, 
9 — Indian  Affairs — Ees  Judicata,  18. 

Attorney-General  for  Canada  v.  Attorney-General  for  Ontario 
(23  Can.  S.  C.  E.  458),  referred  to.  Constitutional  Law,  64. 

B. 

Baker  v.  DeLisle  (25  Can.  S.  C.  R.  1),  followed;  Wakbanty,  3. 

Ball  V.  McCaffery  (20  Can.  S.  C.  R.  319),  approved;  Estoppel,  7. 

Ballagh  v.  Royal  Mutual  Fire  Insurance  Co.  (5  Ont.  App.  R. 
87),  approved;  Insurance,  Fire,  40. 

Bank  of  Toronto  v.  Lambe  (12  App.  Cas.  576),  followed;  Con- 
stitutional Law,  56 — Licenses,  1 — distinguished;  Constitutional 
Law,  54. 

Bank  of  Toronto  v.  Les  Cure,  &e.,  de  la  Sainte  Vierge  (12  Can. 
S.  C.  R.  25),  referred  to;  Appeals  to  Supreme  Court,  58. 

Bank  of  Toronto  v.  Perkins  (8  Can.  S.  C.  R.  603),  distinguished; 
Debtor  and  Creditor,  49. 

Banque  •Jacques-Cartier  v.  Banque  d^Epargue  de  la  Cit^  et  du 
District  de  Montr^  (13  App.  Cas.  Ill),  followed;  Bills  and 
Notes,  19. 

Barrett  v.  City  of  Winnipeg  ([1892]  A.  C.  445),  applied,  per 
Taschereau,  J.;  Constitutional  Law,  2. 

Barter  v.  Smith  (2  Ex.  C.  R.  455),  overruled  as  to  supply  and 
manufacture;  Patent  of  Invention,  15. 

Barton  v.  London  and  Northwestern  Railway  Co.  (38  Ch.  D. 
144;  24  Q.  B.  D.  77;  6  Times  L.  R.  70),  followed;  Bills  and 
Notes,  19. 

Bate  V.  Canadian  Pacific  Railway  Co.  (15  Ont.  App.  R.  388;  18 
Can.  S.  C.  R.  697),  distinguished;  Railways,  5 — Statutes,  142. 

Bell  V.  Corporation  of  Quebec  (5  App.  Cas.  84),  referred  to  by 
Taschereau,  J. ;  Appeals  to  Supreme  Court,  222 — Sale,  32. 

Bell  Telephone  Co.  v.  City  of  Quebec  (20  Can.  S.  C.  R.  230), 
followed;  Appeals  to  Supreme  Court,  292 — Municipal  Corpor- 
ations, 174. 

Bellechasse  Election  Case  (5  Can.  S.  C.  R.  91),  referred  to; 
Appeals  to  Supreme  Court,  219. 

Berthier  v.  Denis  (27  Can.  S.  C.  R.  147),  referred  to;  Estoppel, 
42 — Rivers  and  Streams,  4 — Servitude,  7. 

Bemardin  v.  Municipality  of  North  Dufferin  (19  Can.  S.  C.  R. 
581),  distinguished;  Municipal  Corporations,  108. 

Bissonette  v.  Laurent  (15  R.  L.  44),  approved;  Practice  and 
Procedure,  144. 

Boale  V.  Dickson  (13  U.  C.  C.  P.  337),  approved;  Rivers  and 
Streams,  1. 

Board  v.  Board  (L.  R.  9  Q.  B.  48),  referred  to;  Title  to  Land, 
57— Will,  43. 

Borden  v.  Berteaux  (19  Can.  S.  C.  R.  526),  followed;  Elbotiok 
Law,  116. 

Briggs  V.  Grand  Trunk  Railway  Co.  (24  XI.  C.  Q.  B.  510),  ap- 
proved and  followed;  Railways,  11. 
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Brisbois  v.  The  Queen  (16  Can.  S.  C.  R.  421),  referred  to;  Crim- 
inal Law^  10. 

Bristol  and  Exeter  Railway  Co.  v.  Collins  (7  H.  L.  Cas.  194), 
followed;  Railways,  3 — ^Warehousemen,  2a. 

Brittlebank  v.  Gray-Jones  (5  Man.  L.  R.  33),  distinguished; 
Constitutional  Law,  76 — Married  Woman,  3 — Statutes,  60.  . 

Broad  v.  Broad  (L.  R.  9  Q.  B.  48),  referred  to;  Title  to  Land, 
57 — Will,  43.    See  Board  v.  Board,  ante. 

Brown  v.  The  Toronto  and  Nipissing  Railway  Co.  (26  U.  C.  C. 
P.  206),  overruled;  Railways,  41. 

Browne  v.  Pinsonault  (3  Can.  S.  C.  R.  102),  noted  as  overruled 
by  Porieous  v.  Reynar  (13  App.  Cas.  120) ;  Landlord  and  Tenant, 
5 — distinguished;  Trusts,  5. 

Burland  v.  MofEatt  (11  Can.  S.  C.  R.  76),  noted  as  overruled  by 
Porteous  v.  Reynar  (13  App.  Cas.  120) ;  Assignments,  2 — distin- 
guished; Trusts,  5. 

Bums  V.  Davidson  (21  0.  R.  547),  approved  and  followed;  Ac- 
tion, 71 — ^Lex  Rei  SitMj  1. 


Canada  Southern  Railway  Co.  v.  Clouse  (13  Can.  S.  C.  R.  139), 
referred  to;  Railways,  42,  43. 

Canadian  Pacific  Railway  Co.  v.  Little  Seminary  of  Ste.  Th6rfese 
(16  S.  C.  R.  606),  distinguished;  Appeals  to  Supreme  Court,  112. 

Canadian  Pacific  Railway  Co.  v.  Municipality  of  Notre  Dame  de 
Bonsecours  ([1899]  A.  C.  367),  followed;  Constitutional  Law,  57 — 
Railways,  43. 

Chagnon  v.  Normand  (16  Can.  S.  C.  R.  661),  referred  to; 
Appeals  to  Supreme  Court,  68. 

Chamberland  v.  Fortier  (23  Can.  S.  C.  R.  371),  referred  to; 
Appeals  to  Supreme  Court,  72— distinguished ;  Appeals  to  Su- 
preme Court,  88 — Title  to  Land,  40. 

Champoux  v.  Lapierre  (Cass.  Dig.,  2  ed.,  426),  referred  to; 
Appeals  to  Supreme  Court,  49 — discussed  and  distinguished; 
Appeals  to  Supreme  Court,  81 — Opposition,  8. 

Chaudi^re  Machine  and  Foundry  Co.  v.  Canada  Atlantic  Railway 
Co.  (33  Can.  S.  C.  R.  11),  followed;  Action,  139— Damages,  16— 
Expropriation  of  Lands,  13. 

Chef  dit  Vadeboncceur  v.  City  of  Montreal  (29  Can.  S.  C.  R. 
9),  followed;  Practice  and  Procedure,  8 — Sheriff,  12 — Title  to 
Land,  67 — Substitution,  7. 

Cimon  v.  The  Queen  (23  Can.  S.  C.  R.  62),  referred  to;  Appeals 
TO  Supreme  Court,  432 — Practice  and  Procedure,  32. 

City  Discount  Co.  v.  McLean  (L.  R.  9  C.  P.  693),  referred  to; 
Debtor  and  Creditor,  16. 

Clark  V.  Adie  (2  App.  Cas,  423),  referred  to;  Title  to  Land, 
57_WiLL,  43. 

Clayton's  Case  (1  Mer.  572),  referred  to;  Debtor  and  Creditor, 
16 — Principal  and  Surety,  2. 

CoUom  V.  Manley  (32  Can.  S.  C.  R.  371),  followed;  Mines  and 
Minerals,  11. 

Commercial  Bank  v.  Wilson  (3  E.  &  A.  Rep.  257),  followed  in 
court  below  and  referred  to  by  Supreme  Court  of  Canada  in  reversing 
judgment  appealed  from;  Fraudulent  Preferences,  7. 
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Commercial  Union  Assurance  Co.  v.  Temple  (29  Can.  S.  C.  E. 
206),  followed;  Contract,  72 — Insurance,  Fire,  29,  30. 

Commune  de  Berthier  v.  Denis  (27  Can.  S.  C.  H.  147),  referred 
to;  Estoppel,  42 — Kivers  and  Streams,  4 — Servitude,  7. 

Confederation  Life  Assurance  Association  v.  0*Donnell  (10  Can. 
S.  C.  R.  92),  approved;  Insurance,  Life,  8. 

Cooke  V.  Millar  (3  E.  L.  446;  4  R.  L.  240),  referred  to;  Limita- 
tions OF  Actions,  13 — Peremption  d'Instance. 

Coplen  V.  Callaghan  (30  Can,  S.  C.  R.  555),  followed;  Mines 
and  Minerals,  10,  11. 

Cornwall,  Town  of,  v.  Derochie  (24  Can,  S.  C.  R.  301),  followed; 
Municipal  Corporations,  144 — Negligence,  191. 

Coesette  v.  Dun  (18  Can.  S.  C.  R.  222)  referred  to;  Appeals  to 
Supreme  Court,  19. 

Couture  v.  Bouchard  (21  Can.  S.  C.  R.  281),  followed;  Appeals 
TO  Supreme  Court,  8 — Statutes,  53. 

Cowan  V.  Allen  (26  Can.  S.  C.  R.  292),  followed;  Codicil,  2— 
Will,  16. 

Cowen  V.  Evans  (22  Can.  S.  C.  R.  328,  331),  followed;  Appeals 
TO  Supreme  Court,  55. 

Cox  V.  Worrall  (26  N.  S.  Rep.  366),  questioned;  Debtor  and 
Creditor,  27. 

Craig  V.  Great  Weetem  Railway  Co.  (24  U.  C.  Q.  B.  504),  ap- 
proved and  followed;  Railways,  11.*^ 

Cunningham  v.  Grand  Trunk  Railway  Co.  (9  L.  C.  Jur.  57 ;  11 
L.  C.  Jur.  107),  approved  and  followed;  Railways,  11. 

Cufihing  V.  Dupuy  (5  App.  Cas.  409),  followed;  Appeals  to 
Supreme  Court,  281 — referred  to  in  note  to  Privy  Council,  at  page 
1166. 

D. 

Dalton  V.  Angus  (6  App.  Cas.  740)  referred  to;  Easement,  4. 

Danjou  v.  Marquis  (3  Can.  S.  C.  R.  251),  followed;  Appeals  to 
Supreme  Court,  67,  113 — referred  to;  Appeals  to  Supreme  Court, 
104 — Practice  of  Supreme  Court,  185. 

Davis  V.  Kerr  (17  Can.  S.  C.  R.  235),  followed;  Insolvency, 
50— Trusts,  23. 

Dawson  v.  MacDonald  (11  Q.  L.  R.  181)  followed;  Limitations 
OF  Actions,  10. 

Delorme  v.  Cusson  (28  Can.  S.  C.  R.  66),  followed;  Demoli- 
tion, 1 — Title  to  Land,  41. 

DesBarres  v.  White  (1  Kerr  N.  B.  595),  approved;  Prescrip- 
tion, 15. 

Dickie  v.  Woodworth  (8  Can.  S.  C.  R.  192),  followed;  Election 
Law,  10. 

Dixson  V.  Snetsinger  (23  U.  C.  C.  P.  235),  discussed;  Constitu- 
tional Law,  81 — Navigable  Waters,  2 — Rivers  and  Streams,  12. 

Doe  d.  Anderson  v.  Todd  (2  U.  C.  Q.  B.  82),  followed  by  Gwynne 
and  Sedgewick,  JJ.;  Statute  of  Mortmain,  2 — ^Will,  56. 

Doe  d.  DesBarres  v.  White  (1  Kerr  N.  B.  595),  approved;  Pre- 
scription, 15. 

Douglas  V.  Ritchie  (18  L.  C.  Jur.  274),  referred  to;  Evidence, 
160. 

Doyle  V.  Falconer  (L.  R.  1  P.  C.  328),  commented  on  and  fol- 
lowed; Breach  of  Privilege;  Parliamentary  Practice. 
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Drysdale  v.  Dugas  (26  Can.  S.  C.  B.  20),  followed;  Nuisancb, 
6 — Tramway,  3. 

Dubois  V.  Village  of  Ste.  Hose  (21  Can.  S.  C.  B.  65),  followed; 
Appeals  to  Supreme  Court,  292 — Municipal  Corporations,  174. 

Ducondu  V.  Dupuy  (9  App.  Cas.  160),  followed;  Title  to  Land, 
126 — Warranty,  8. 

Dufresne  v.  Dixon  (16  Can.  S.  C.  E.  596),  followed;  Appeals 
to  Supreme  Court,  193,  287. 

Dufresne  v.  Gu^vrement  (26  Can.  S.  C.  R.  216),  followed; 
Appeals  to  Supreme  Court,  73 — Statutes,  145. 

Durkee  v.  Flint  (19  N.  S.  Eep.  487),  approved  and  followed; 
Assignments,  4 — Chattel  Mortgage,  13. 

Duval  V.  Casgrain  (19  L.  C.  Jur.  16),  followed  in  court  below  and 
on  appeal  the  judgment  stood  affirmed!  on  an  equal  division  of  opinion; 
Election  Law,  73. 

K 

Eddy  v.  Eddy  (Cout.  Dig.  130),  followed;  Appeals  to  Supreme 
Court,  423 ;  Practice  of  Supreme  Court,  232. 

Emmett  v.  Quinn  (7  Ont.  App.  E.  306),  distinguished;  Mort- 
gage, 65. 

Employers'  Liability  Assurance  Corporation  v.  Taylor  (29  Can. 
S.  C.  E.  104),  followed;  Action,  26 — Insurance,  Fire,  36. 

Eureka  Woollen  Mills  Co.  v.  Moss  (11  Can.  S.  C.  E.  91),  distin- 
guished; Appeals  to  Supreme  Court,  366 — approved  and  distin- 
guished; Insurance,  Fire,  81. 

European  Bank,  In  re;  Ex  parte  Oriental  Commercial  Bank  (5 
Ch.  App.  358),  followed;  Negotiable  Security — Pledge,  7. 

Exchange  Bank  of  Canada  v.  Oilman  (17  Can.  S.  C.  E.  108), 
followed ;  Practice  op  Supreme  Court,  218. 

•F. 

Filiatrault  v.  Goldie  (Q.  R.  2  Q.  B.  368),  distinguished;  Immove- 
able Property,  1 — Moveables,  1 — Vendor  and  Purchaser,  8. 

Fisher  v.  Anderson  (4  Can.  S.  C.  B.  406),  followed;  Will,  42. 

FoUis  V.  Porter  (11  Gr.  442),  referred  to;  Vendor  and  Pur- 
chaser, 21. 

Fonseca  v.  The  Attorney-General  for  Canada  (17  Can.  S.  C.  B. 
612),  referred  to;  Crown,  93 — Scire  Facias,  2 — ^Vente  a  Bemere. 

Footner  v.  Giges  (2  Sim.  319),  followed;  Practice  and  Proce- 
dure, 77 — Statutes,  140. 

Freeborn  v.  Vandusen  (15  Ont.  P.  R.  264),  approved  and  fol- 
lowed; Practice  and  Procedure,  127. 

G. 

Gagnon  &  Prince  (8  App.  Cas.  103),  approved;  Privy  Council, 
7 — Railways,  3 — Sale,  96  (notes). 

Gardiner  v.  Gardiner  (2  Q.  B.  (0.  S.)  554  or  520  B.),  referred 
to;  Tutorship,  2 — Will,  24. 

Gardner  v.  Grace  (1  F.  &  F.  359),  followed;  Infant — Minor- 
ity, 1 — Negligence,  43. 

Gendron  v.  McDougall  (Cass.  Dig.  2  ed.  429),  followed;  Appeals 
to  Supreme  Court,  56 — discussed  and  distinguished;  Appeals  to 
Supreme  Court,  81 — Opposition,  8. 

George  Matthews  Co.  v.  Bouchard  (28  Can.  S.  C.  E.  580),  fol- 
lowed; Appeals  to  Supreme  Court,  239 — Evidence,  83 — Neglig- 
ence, 144,  217 — Railways,  74. 


1674^  APPENDIX  A. 

Gibbons  v.  Wilson  (17  Ont.  App.  B.  1),  referred  to;  Debtor  and 
Creditor,  28 — Fraudulent  Preference,  12. 

Gilbert  v.  Gilman  (16  Can.  S.  C.  R.  189),  approved;  Appeals 
TO  Supreme  Court,  38 — followed ;  Appeals  to  Supreme  Court,  39 — 
referred  to ;  Appeals  to  Supreme  Court,  58. 

Gilbert  v.  Lionais  (7  E.  L.  339),  referred  to;  Pleading,  30 — 
Ultra  Petita. 

Gilmour  v.  Whishaw  (15  L.  C.  E.  177)  approved;  Prescrip- 
tion^ 26. 

Gingras  v.  Desilets  (Cass.  Dig.  2  ed.  212),  reviewed  and  ap- 
proved; Appeals  to  Supreme  Court,  19 — followed;  Appeals  to 
Supreme  Court,  32 — Damages,  6,  49. 

Gorman  v.  Dixon  (26  Can.  S.  C.  E.  87)  followed;  Practice  of 
Supreme  Court,  218. 

Graham  v.  Smith  (27  XJ.  C.  C.  P.  1),  overruled;  Stoppage  in 
Transit. 

Granby,  Village  of,  v.  Menard  (31  Can.  S.  C.  E.  14),  followed; 
Admiralty  Law,  3 — Appeals  to  Supreme  Court,  250 — Evidence^ 
65 — ^Navigation,  3. 

Grand  Trunk  Eailway  Co.  v.  Coupal  (28  Can.  S.  C.  E.  531), 
followed;  Expropriation  op  Lands,  12 — Municipal  Corporations, 
131. 

Grand  Trunk  Eailway  Co.  v.  Morton  (11  Can.  S.  C.  E.  612), 
disapproved;  see  Grand  Trunk  Railway  Co.  v.  Vogel,  infra. 

Grand  Trunk  Eailway  Co.  v.  Eosenberger  (9  Can.  S.  C.  B.  311), 
followed;  Eailways,  107. 

Grand  Trunk  Eailwey  Co.  v.  Vogel  (11  Can.  S.  C.  E.  612),  dis- 
tinguished; Eailways,  3,  5 — Statutes,  142 — Warehousemen,  2a — 
disapproved ;  Constitutional  Law,  29 — Master  and  Servant,  37 — 
Negligence,  219 — Eailways,  1  (note)  and  51 — Statutes,  165. 

Gray  v.  Eichford  (2  Can.  S.  C.  B.  431),  followed;  Appeals  to 
Supreme  Court,  358. 

Gray  v.  TumbuU  (L.  B.  2  H.  L.  Sc.  53),  referred  to  by  Tas- 
chereau,  J.;  Appeals  to  Supreme  Court,  222 — Sale,  32. 

Great  Western  Eailway  Co.  v.  Braid  (1  Moo.  P.  C.  (KS.)  101), 
followed;  Appeals  to  Supreme  Court,  83. 

Grindley  v.  Blakie  (19  K  S.  Bep.  27),  approved;  Begistrt 
Laws,  24. 

Griffiths  V.  Earl  of  Dudley  (9  Q.  B.  D.  357),  followed;  Lord 
Campbell^s  Act,  2 — Master  and  Servant,  37 — Negligence,  219. 

Halifax,  City  of,  v.  Walker  (Cass.  Dig.  2  ed.  175),  mentioned; 
Negligence,  189 — New  Trials,  20. 

Hamel  v.  Hamel  (26  Can.  S.  C.  E.  17),  approved  and  followed; 
Appeals  to  Supreme  Court,  198 — Pleading,  40. 

Hay  V.  Gordon  (L.  B.  4  P.  C.  337),  referred  to  by  Taschereau,. 
J.;  Appeals  to  Supreme  Court,  222 — Sale,  32. 

Heinniker  v.  Wigg  (4  Q.  B.  792),  referred  to;  Debtor  and  Cre- 
ditor, 16. 

Hodge  V.  The  Queen  (9  App.  Cas.  117),  followed;  Liquor 
Laws,  3. 

Hogan  V.  City  of  Montreal  (31  Can.  S.  C.  E.  1),  distinguished; 
Expropriation  of  Lands,  12 — Municipal  Corporations,  131. 

Holman  v.  Green  (6  Can.  S.  C.  E.  707),  followed;  Harbours,  2. 
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Hovey  V.  Whiting  (14  Can.  S.  C.  B.  515),  followed;  Chattel 
Mortgage,  4. 

Howell  V.  Alport  (12  U.  C.  C.  P.  375),  overruled;  Stoppage  in 
Transit* 

Hunter  v.  Carriek  (11  Can.  S.  C.  E.  300),  referred  to;  Patent 
OP  Invention,  8. 

Hurtubuise  v.  Desmarteau  (19  Can.  S.  C.  R.  562),  followed; 
Appeals  to  Supreme  Court,  45. 

J. 

Johnston  v.  St.  Andrews  Church  (3  App.  Cas.  159),  referred  to 
in  note  to  Privy  Council,  page  1166. 

Jonasson  v.  BonhSte  (2  Ch.  D.  298),  applied;  Ejectment,  1. 

Jones  v.  The  Queen  (7  Can.  S.  C.  E.  570),  followed;  Con- 
tract, 96. 

Joyce  V.  Hart  (1  Can.  S.  C.  E.  321),  overruled  by  Allen  v.  Pratt 
(13  App.  Cas.  780) ;  Appeals  to  Supreme  Court,  18,  24 — reviewed 
and  approved;  Appeals  to  Supreme  Court,  19. 


Eaelley  v.  Carson  (4  Moo.  P.  C.  63),  commented  upon  and  fol- 
lowed; Breach  of  Privilege — Parliamentary  Practice. 

Kettlewell  v.  Watson  (21  Ch.  D.  685),  referred  to;  Bills  and 
Notes,  26 — Principal  and  Agent,  34. 

King's  County  Election  Cases  (8  Can.  S.  C.  E.  192  and  19 
Can.  S.  C.  E.  526),  followed;  Election  Law,  10,  116. 

L. 

Laberge  v.  Equitable  Life  Assurance  Society  (24  Can.  S.  C.  E. 
59),  distinguished;  Appeals  to  Supreme  Court,  83,  296 — Execu- 
tors AND  Administrators,  11. 

Lacroix  v.  More«fU  (16  L.  C.  B.  180),  referred  to;  Appeals  to 
Supreme  Court,  200. 

Laine  v.  B^land  (26  Can.  S.  C.  E.  419)^  distinguished— Im- 
moveable Property,  1 — Moveables,  1 — ^Vendor  and  Purchaser,  8. 

Lambe  v.  Bank  of  Toronto  (12  App.  Cas.  575),  distinguished; 
Constitutional  Law,  54 — followed;  Constitutional  Law,  56 — 
Licenses,  1. 

Lambe  v.  Armstrong  (27  Can.  S.  C.  E.  309),  followed;  Appeals 
to  Supreme  Court,  396 — Notice,  32 — Practice  of  Supreme  Court, 
239. 

Langevin  v.  Commissaires  d^Ecole  de  St.  Marc  (18  Can.  S.  C. 
E.  599),  followed;  Appeals  to  Supreme  Court,  88 — Title  to 
Land,  40. 

Ijenoir  v.  Eitchie  (3  Can.  S.  C.  E.  575),  noted  as  jeversed; 
Queen's  Counsel,  and  see  Constitutional  Law,  44,  64,  80. 

Levi  V.  Eeed  (6  Can.  S.  C.  E.  482),  overruled;  Appeals  to 
Supreme  Court,  24 — followed;  Appeals  to  Supreme  Court,  32 — 
Damages,  5,  49,  50 — restored,  afl5rmed  and  followed;  Appeals  to 
Supreme  Court,  62. 

"  Levrington,''  The  (11  P.  D.  117),  followed;  Admiralty  Law, 
2 — Maritime  Law,  3. 

Lionais  v.  The  Molsons  Bank  (10  Can.  S.  C.  E.  527),  followed; 
Appeals  to  Supreme  Court,  350 — Practice  and  Procedure,  66 — 
Eetraxit. 
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Liegar  Election  Case,  Collins  v.  Eoss  (20  Can.  S.  C.  B.  1),  fol- 
lowed; Election  Law^  103,  104. 

Lister  v.  Perryman  (L.  E.  4  H.  L.  521),  followed;  Malice  and 
Malicious  Prosecutions,  2 — New  Trla^la,  34 — Nonsuit,  4. 

Lizotte  V.  Descheneau  (6  Legal  News,  170),  followed;  Appeals 
TO  Supreme  Court,  78. 

"Local  Option  Act/^  In  re,  (is  Ont.  App.  E.  572),  approved; 
Constitutional  Law,  45 — Statutes,  21. 

M. 

MacFarlane  v.  Leclaire  (15  Moo.  P.  C.  181),  distinguished; 
Alimentary  Allowance,  1 — Appeals  to  Supreme  Court,  82 — 
referred  to;  Appeals  to  Supreme  Court,  49. 

Maguire  v.  Scott  (7  L.  C.  E.  451),  distinguished;  Partner- 
ship, 35. 

Major  V.  Corporation  of  Three  Eivers  (Cass.  Dig.  2  ed.  422), 
followed;  Appeals  to  Supreme  Court,  111. 

Martley  v.  Carson  (13  Can.  S.  C.  E.  439),  followed;  Appeaia 
TO  Supreme  Court,  430. 

Matthews,  The  George,  Co.  v.  Bouchard  (28  Can.  S.  C.  E.  580), 
followed;  Appeals  to  Supreme  Court,  239 — Evidence,  83 — Negli- 
gence. 144,  217 — Eailways,  74. 

Matthieu  v.  Quebec,  Montmorency  and  Charlevoix  Eailway  Co. 
(15  Q.  L.  E,  300),  followed;  Arbitrations,  13. 

Megantic  Election  Case  (8  Can.  S.  C.  E.  169),  discussed;  Elec- 
tion Law,  92 — Practice  and  Procedure,  42. 

Merchants  Bank  of  Halifax  v.  Gillespie  (10  Can.  S.  C.  E.  312), 
distinguished;  Winding-up  Act,  6. 

Metit)politan  Eailway  Co.  v.  Wright  (11  App.  Cas.  152),  fol- 
lowed; Appeals  to  Supreme  Court,  239 — Evidence,  83 — Negli- 
gence, 144. 

*  MiUs  V.  Limoges  (22  Can.  S.  C.  E.  331),  tfoUowed;  Appeals  to 
Supreme  Court,  55. 

Mitchell  V.  Trenholme  (22  Can.  S.  C.  E.  331),  followed;  Appeals 
TO  Supreme  Cou^it,  55. 

Moir  V.  Village  of  Huntingdon  (19  Can.  S.  C.  E,  363),  followed; 
Appeals  to  Supreme  Court,  61. 

Monette  v.  Lefebvre  (16  Can.  S.  C.  E.  387),  followed;  Appeals 
TO  Supreme  Court,  54 — referred  to;  Appeals  to  Supreme  Court,  19. 

Monck  Election  Case  (Hodgins  Elec.  Cas.  725),  approved;  Elec- 
tion Law,  26. 

Molsons  Bank  v.  Halter  (18  Can.  S.  C.  E.  88),  approved  and 
followed;  Fraudulent  Conveyances,  2 — Fraudulent  Preference, 
6 — Mortgage,  12. 

^Montreal  Assurance  Co.  v.  McGillivray  (11  L.  C.  E.  325),  men- 
tioned; Practice  of  Supreme  Court,  179. 

Montreal,  City  of,  v.  Brown  (2  App.  Cas.  168),  followed; 
Appeals  to  Supreme  Court,  393 —  referred  to ;  Damages,  6. 

Montreal,  City  of,  v.  Hogan  (31  Can.  S.  C.  E.  1)  distinguished; 
Expropriation  of  Lands,  12 — Municipal  Corporations,  131. 

Montreal,  City  of,  v.  McGee  (30  Can.  S.  C.  E.  582),  followed; 
Action.  139 — Damages,  15 — Expropriation  of  Lands,  13. 

Montreal  Jjoan  and  Mortgage  Co.  v.  Fnatenx  (3  Can.  S.  C.  E. 
411),  followed;  Appeals  to  Supreme  Court,  360 — Practice  and 
Procedure,  G(j — Eetraxit. 
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Moore  v.  Jackson  (22  Can.  S.  C.  E.  210),  referred  to;  Maeried 
Woman,  5 — Statutes,  68. 

Moreau  v.  Motz  (7  L.  C.  K.  147),  followed;  Limitations  of 
Actions,  7 — Tutorship,  4. 

Mowat  V.  DeLisle  (25  Can.  S.  C.  E.  1),  followed;  Warranty,  3. 

Murphy  v.  LabM  (27  Can.  S.  C.  E.  126),  approved  and  followed; 
Landlord  and  Tenant,  18 — Lease,  4 — Negligence,  142. 

Murray  v.  The  Queen  (26  Can.  S.  C.  E.  203),  discussed;  Con- 
tract, 101. 

Mc. 

McCall  V.  WolfE  (13  Can.  S.  C.  E.  130),  approved  and  distin- 
guished; Assignments,  21 — Chattel  Mortgage,  4. 

McCorkill  v.  Knight  (3  Can.  S.  C.  E.  233),  followed;  Appeals 
to  Supreme  Court,  81 — Opposition,  8. 

McDonald  v.  Abbott  (3  Can.  S.  C.  E.-  278),  followed;  Appeals 
to  Supreme  Court,  67,  113. 

McDonald  v.  Dawson  (11  Q.  L.  E.  181),  followed;  Limitations 
OF  Actions,  10. 

McGoey  v.  Leamy  (27  Can.  S.  C.  E.  193),  distinguished ;  Appeals 
TO  Supreme  Court,  88 — Title  to  Land,  40. 

McGreevy  v.  Paill^  (4  Legal  News,  95),  referred  to;  Evidence, 
160.  • 

McGreevy  v.  The  Queen  (14  Can.  S.  C.  E.  735),  followed; 
Appeals  to  Supreme  Court,  208. 

McGugan  v.  Smith  (21  Can.  S.  C.  E.  263),  followed;  Con- 
tract, 152. 

McKay  v.  Crysler  (3  Can.  S.  C.  E.  436),  followed;  Assessments 
AND  Taxes,  60. 

McKay  v.  Village  of  Hinchinbrooke  (24  Can.  S.  C.  E.  55),  re- 
ferred to;  Appeals  to  Supreme  Court,  292 — Municipal  Corpor- 
ations, 174. 

McLean  v.  Hannon  (3  Can.  S.  C.  E.  706),  followed;  Sheriff,  7. 

McQuarrie  v.  Municipality  of  St.  Mary's  (5  Euss.  &  Geld.  493)/ 
mentioned;  Negligence,  189 — New  Trial,  20. 

N. 

Nicolet  Election  Case  (29  Can.  S.  C.  E.  178),  followed;  Election 
Law,  103, 104. 

Nissouri,  Township  of  West,  v.  Township  of  North  Dorchester 
(14  0.  E.  294),  distinguished;  Assessment  and  Taxes,  30;  Muni- 
cipal Corporations,  86. 

Noel  V.  Chevrefils  (30  Can.  S.  C.  E.  327),  followed;  Appeals 
TO  Supreme  Court,  296;  Executors  and  Administrators,  11. 

North  British  and  Mercantile  Insurance  Co.  v.  Tourville  (25 
Can.  S.  C.  E.  177),  followed;  Appeals  to  Supreme  Court,  233. 

North  Shore  Bailway  Co.  v.  Pion  (14  App.  Cas.  612),  followed; 
Expropriation  of  Lands,  21. 

0. 

Oakes  v.  Turquand  (L.  E.  2  H.  L.  325),  referred  to  by  Strong, 
J.;  Practice  and  Procedure,  28 — Practice  of  Supreme  Court, 
214. 
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O'Brien,  In  re  (16  Can.  S.  C.  E.  197),  referred  to.;  Appeals  to 
Supreme  Coukt,  189,  191;  Contempt  oe  Court,  2. 

O'Brien  v.  Cogswell  (17  Can.  S.  C.  R.  420),  followed;  Assess- 
ment AND  Taxes,  60. 

O'Dell  V.  Gregory  (24  Can.  S.  C.  E.  661),  followed;  Appeals  to 
Supreme  Court,  74,  78,  88,  90 — Title  to  Land,  40. 

Ontario  Bank  v.  Wilcox  (43  U.  C.  Q.  B.  460),  distinguished; 
Sale,  12. 

Oriental  Commercial  Bank,  Ex  parte  (6  Ch.  App.  358),  follbwed; 
Negotiable  Security — Pledge,  7. 

Osborne  v.  Morgan  (13  App.  Cas.  227),  followed;  Crown,  83 — 
Mines  and  Minerals,  17. 

Osgoode,  Township  of,  v.  York  (24  Can.  S.  C.  E.  282),  followed; 
Drainage,  6 — Municipal  Corporation,  93 — Statutes,  153. 

O'Shea  v.  O'Shea  (15  P.  D.  69),  followed;  Appeals  to  Supreme 
Court,  189,  191;  Contempt  op  Court,  2. 

O'SuUivan  v.  Harty(13  Can.  S.  C.  E.  431),  distinguished; 
Appeals  to  Supreme  Court,  426 — followed;  Appeals  to  Supreme 
Court,  427,  430. 


P. 


Paine  v.  Jones  (L.  E:  18  Bq.  320),  referred  to;  Title  to  Land, 
57— Will,  43. 

Parent  v.  Corporation  de  St.  Sauveur  (2  Q.  L.  E.  258),  approved; 
Municipal  Corporations,  159. 

Patton  V.  Morin  (16  L.  C.  E.  267),  followed;  Sheriff,  8 — 
Usufruct,  2 — ^Will,  12. 

Perera  v.  Perera  ([1901]  A.  C.  354),  followed;  Duress,  3 — 
Will,  4. 

Perrault  v.  Gauthier  (28  Can.  S.  C.  E.  241),  referred  to;  Expro- 
priation OF  Lands,  9 — Municipal  Corporations,  63,  117  — 
Servitude,  6. 

Phillips  V.  Phillips  (4  Q.  B'.  D.  127),  referred  to;  Ejectment,  1. 

Pich6  V.  City  of  Quebec  (Cass.  Dig.,  2  ed.,  497),  followed;  Prac- 
tice OF  Supreme  Court,  218. 

Pictou,  Municipality  of,  v.  Geldert  ([1893]  A.  C.  524),  followed; 
Municipal  Corporations,  143,  171 — Nuisance,  5. 

Pion  V.  The  North  Shore  Eailway  Co.  (14  App.  Cas.  612),  fol- 
lowed; Expropriation  of  Lands,  21. 

Porteous  v.  Eeynar  (13  App.  Cas.  120),  referred  to  as  overruling 
Burland  v.  Moffatt  (11  Can.  S.  C.  E.  76),  Assignments,  2 — distin- 
guished; Trusts,  6. 

Porter  v.  Flintoff  (6  TJ.  C.  C.  P.  335),  distinguished;  Chattel 
Mortgage,  10. 

Providence  Washington  Insurance  Co.  v.  Corbett  (9  Can.  S.  C. 
E.  256),  approved;  Insurance,  Marine,  43. 

Prince  v.  Gagnon  (8  App.  Cas.  103),  commented  upon;  Privy 
Council,  7 — Eailways,  3  (referred  to  in  Privy  Council,  note) ;  Sale, 
96,  note — Title  to  Land,  142,  note — Vendor  and  Purchaser,  34, 
note. 

Pym  V.  Campbell  (6  E.  &  B.  370),  followed;  Bills  and  Notes, 
26 — Principal  and  Agent,  34. 
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Q. 

Quebec,  City  of,  v.  Leaycraft    (7    Q.    L.    E.  56),  distinguished;. 
Assessment  and  Taxes^  40. 

Quebec,  City  of,  v.  The  North  Shore  Railway  Co.  (27  Can.  S.  C. 
B.  102),  referred  to;  Estoppel,  42;  Kivers  and  Streams,  4 — Servi- 
tude, 7. 

Quebec,  City  of,  v.  The  Queen  (24  Can.  S.  C.  B.  420),  referred  to; 
Action,  113 — Negligence,  201 — Public  Work,  10. 

Quebec  Street  Bailway  Co.  v.  The  City' of  Quebec  (13  Q.  L.  B. 
205),  referred  to;  Contract,  62. 

The  Queen  v.  The  Bank  of  Nova  Scotia  (11  Can.  S.  C.  B.  1) 
followed;  Constitutional  Law,  80;  Crown,  74,  75. 

The  Queen  v.  Farwell  (14  Can.  S.  C.  E.  392),  commented  upon 
and  distinguished;  Ees  Judicata,  5 — ^referred  to;  Practice  and  Pro- 
cedure^ 63. 

The  Queen  v.  Dillon  (10  Ont.  P.  B.  362),  overruled;  Betting,. 
1 — Criminal  Law,  14 — Statutes,  30. 

The  Queen  v.  Filion  (24  Can.  S.  C.  B.  482),  approved;  Action, 
113  —  Negligence,  201  —  followed;  Common  Employment,  1,  2 
— Master  and  Servant,  17,  26,  37 — Negligence,  20,  30,  31,  82,  219 
— Public  Work,  10 — ^Bailways^  51. 

The  Queen  v.  Grenier  (30  Can.  S.  C.  B.  42),  followed;  Common 
Employment,  2 — Master  and  Servant,  26; — Negligence,  20,. 
31,  82. 

The  Queen  v.  Lacombe  (13  L.  C.  Jur.  259),  overruled;  Criminal 
Law,  10. 

The  Queen  v.  McGreevy  (18  Can.  S.  C.  B.  371),  followed  by 
majority  of  Court,  but  questioned  by  Strong,  J. ;  Bes  Judicata,  9 — 
Stare  Decisis,  2. 

The  Queen  v.  Bobertson  (6  Can.  S.  C.  B.  52)  followed;  Consti- 
tutional Law,  5 — Statutes,  22. 

The  Queen  v.  Taylor  (36  TJ.  C.  Q.  B.  183),  overruled;  Consti- 
tutional Law,  42 — Liquor  Laws,  1. 

Queen's  Election  Case  (20  Can.  S.  C.  B.  26),  followed;  Election 
Law,  116. 

B. 

Baphael  v.  Maclaren  (27  Can.  S.  C.  B.  319),  followed;  Appeals 
TO  Supreme  Court,  78. 

Bebum  v.  Paroise  de  Ste.  Anne  (15  Can.  S.  C.  B.  92),  distin- 
guished; Appeals  to  Supreme  Court,  43 — overruled;  Appeals  Ta 
Supreme  Court,  292 — Municipal  Corporations,  174. 

Beg.  V.  Dillon  (10  Ont.  P.  B.  352),  overruled;  Betting,  1— 
Criminal  Law,  14 — Statutes,  30. 

Beg,  V.  Lacombe  (13  L.  C.  Jur.  259),  overruled;  Criminal 
Law,  10. 

Beg.  V.  Taylor  (36  TJ.  C.  Q.  B.  183),  overruled;  Constitutional. 
Law,  42 — Liquor  Laws,  1. 

Benaud,  Ex  parte  (1  Pugs.  273),  distinguished;  Constitutional 
Law,  69. 

Bex  V.  Faderman  (1  Den.  C.  C.  572),  approved  by  Strong,  J.;. 
Criminal  Law^  11. 

Bichelieu  Election  Case  (21  Can.  S.  C.  B.  168),  followed;  Elec- 
tion Law,  97. 
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Richards  v.  Bank  of  Nova  Scotia  (26  Can.  S.  C.  R.  381),  referred 
to;  Bills  and  Notes^  26 — Principal  and  Agent,  34. 

Richardson  v.  Canada  West  Farmers'  Mutual  and  Stock  Insurance 
Co.  (16  U.  C.  C.  P.  430),  distinguished;  Action,  21 — Carriers,  12 
— Contract,  64.  ; 

Robertson  v.  Provincial  M.  &  G.  Insurance  Co.  (8  N.  B.  Rep. 
579),  followed;  Insurance,  Marine,  16. 

Robertson  v.  The  Queen  (6  Can.  S.  C.  R.  52),  followed;  Consti- 
tutional Law,  5 — Statutes,  22. 

Robinson  v.  The  Canadian  Pacific  Railway  Company  ([1892] 
A.  C.  481),  distinguished;  Lord  Cammell^s  Act,  2 — Negligence, 
219. 

Rodier  v.  Lapierre  (21  Can.  S.  C.  R.  69),  followed;  Appeals  to 
Supreme  Court,  74,  78. 

Rolland  v.  La  Caisse  d'Economie  de  Quebec  (24  Can.  S.  C.  R. 
405),  discussed;  Conspiracy,  1 — Contract,  165— Trade  Combina- 

(WON. 

Ross  V.  Hunter  (7  Can.  S.  C.  R.  289),  distinguished;  Municipal 
Corporations,  89;  Registry  Laws,  2. 

Ross  V.  Torrance  (2  Legal  News,  186),  overruled;  Constitu- 
tional Law,  68 — Municipal  Corporations,  2. 

Ryan  v.  Ryan  (5  Can.  S.  C.  R.  387),  followed;  Prescription,  16 
— Title  to  Land,  80. 

S. 

St.  John  V.  Rykert  (10  Can.  S.  C.  R.  278),  followed;  Interest,  3. 

St.  Lawrence  and  Chicago  Forwarding  Co.  v.  The  Molsons  Bank 
■(28  L.  C.  Jur.  127),  referred  to;  Bill  of  Lading,  3 — ^Estoppel,  13. 

Salomon  v.  Salomon  &  Co.  ([1897]  A.C.  22,  followed;  Lease,  7. 

Salvas  V.  Vassal  (27  Can.  S.  C.  R.  68),  referred  to;  Title  to 
Land,  6. 

"  Santanderino,"  The,  v.  Van  wart  (23  Can.  S.  C.  R.  146),  foUow- 
•ed;  Admiralty  Law,  3 — Navigation,  3. 

Sauvageau  v.  Gauthier  (L.  R.  5  P.  C.  494),  referred  to;  Appeals 
TO  Supreme  Court,  21,  followed;  Alimentary  Allowance,  1 — Ap- 
peals TO  Supreme  Court,  82. 

Schwersenski  v.  Vineberg  (19  Can.  S.  C.  R.  243),  distinguished; 
Appeals  to  Supreme  Court,  231. 

Scott  V.  Phoenix  Assurance  Co.  (Stu.  K.  B.  354),  followed; 
Appeals  to  Supreme  Court, ,368. 

Selkirk  Election  Case;  Young  v.  Smith  (4  Can.  S.  C.  R.  494), 
followed ;  Election  Law,  37,  51. 

S^n^sac  V.  Central  Vermont  Railway  Co.  (26  Can.  S.  C.  R.  641), 
followed;  Negligence,  217 — Railways,  74. 

Severn  v.  The  Queen  (2  Can.  S.  C.  R.  70),  distinguished;  Con- 
stitutional Law^  54. 

'    Sharw  v.  St.  Louis  (8  Can.  S.  C.  R.  385),  distinguished;  Appeals 
to  Supreme  Court,  170 — followed ;  Appeals  to  Supreme  Court,  181. 

Shelly's  Case  (1  Co.  93  b)  referred  to;  Will,  14. 

Sherbrooke,  City  of,  v.  McManamy  (18  Can.  S.  C.  R.  594), 
followed ;  Appeals  to  Supreme  Court,  40,  292 — Municipal  Corpor- 
ation, 174 — distinguished ;  Appeals  to  Supreme  Court,  60. 

Smith  V.  Baker  ([1891]  A.  C.  325),  applied;  Action,  86. 

Smith  V.  Goldie  (9  Can.  S.  C.  R.  46),  referred  to;  Patent  of 
Invention,  8. 
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Smith  V.  McLean  (21  Can.  S.  C.  R.  355),  distinguished;  Chattel 
Mortgage,  6. 

Smith  V.  St.  Lawrence  Tow  Boat  Co.  (L.  K.  5  P.  C.  308),  referred 
to  by  Taschereau,  J. ;  Appeals  to  Supreme  Court,  222 — Sale,  32. 

Smith  V.  Smith  (5  0.  R.  690),  referred  to;  Title  to  Land,  57 — 
Will,  43. 

Sovereign  Insurance  Co.  v.  Peters  (12  Can.  S.  C.  R.  33),  distin- 
guished; Insurance,  Fire,  25 — referred  to  by  Taschereau,  J.,  at  coL 
687,  under  Insurance,  Fire,  71. 

Standard  Bank  V.  Dunham  and  Park  (14  O.H.  67),  mentioned; 
Partnership,  37. 

Stanstead  Election  Case  (20  Can.  S.  C.  R.  12),  followed;  Elec- 
tion Law,  94 — Evidence,  104. 

Stanton  v.  Home  Insurance  Co.  (2  Legal  News,  314),  approved; 
Appeals  to  Supreme  Court,  69. 

Stanton  v.  Canada  Atlantic  Railway  Co.  (Cass.  Dig.,  2  ed.,  430)^ 
reviefwed;  Appeals  to  Supreme  Court,  165 — Fraudulent  Prefer- 
ence, 4. 

Stephen  v.  McGillivray  (18  Ont.  App.  R.  516),  distinguished;. 
Assessment  and  Taxes,  30 — Municipal  Corporations,  86. 

Stephens  v.  McArthur  (19  Can.  S.  C.  R.  446),  followed;  Fraudu- 
lent Preferences,  6 — Mortgage,  12. 

Stepney  Election  Case  (4  O'M.  &  H.  34),  referred  to;  Election 
Law,  27. 

Stringer's  Trusts,  Re,  (6  Ch.  D.  1),  referred  to;  Title  to  Land, 
.57— Will,  43. 

Summers  v.  The  Commercial  Union  Assurance  Co.  (6  Can.  S.  C. 
R.  19),  followed;  Principal  and  Agent,  33. 

Sweeny  v.  Bank  of  Montreal  (12  Can.  S.  C.  R.  661;  12  App. 
Cas.  617),  followed;  Pledge,  5 — Trusts,  7. 

Sydney,  Town  of,  v.  Bourke  ([1895]  A.  C.  433),  followed; 
Municipal  Corporations,  143,  171 — Nuisance,  5. 


Toronto  Railway  Co.  v.  The  Queen  (4  Ex.C.R.  262;  25  Can.  S.  C. 
R.  24;  [1896]  A.  C.  551),  discussed;  Customs  Duties,  5. 

Trust  and  Loan  Co.  v.  Quintal  (2  Dor.  Q.  B.  190),  followed; 
Action,  13 — Practice  and  Procedure,  8 — Sheriff,  12. 

Turcotte  v.  Dansereau  (26  Can.  S.  C.  R.  578),  followed;  Appeals 
TO  SupREMH  Court,  81 — Opposition,  8. 

Two  Mountains  Election  Case  (31  Can.  S.  C.  R.  437),  applied; 
Election  Law,  67. 

U. 

Underwood  v.  Maguire  (Q.  R.  6  Q.  B.  237),  overruled;  Contract, 
134 — Domicile,  3. 


Vadeboncoeur  v.  City  of  Montreal  (29  Can.  S.  C.  R.  9),  followed; 
Practice  and  Procedure,  8 — Sheriff,  12 — Title  to  Land,  67 — 
Substitution,  7. 

Valin  V.  Langlois  (3  Can.  S.  C.  R.  1;  5  App.  Cas.  115),  discussed 
and  followed;  Constitutional  Law,  18. 
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Venner  v.  The  Sun  Life  Insurance  Co.  (17  Can.  S.  C.  R.  394), 
followed;  Conditions,  1 — Contract,  67 — Insubance,  Life,  27. 

Verch^res,  County  of,  v.  Village  of  Varennes  (19  Can.  S.  C.  E. 
365),  followed;  Appeals  to  Supreme  Court,  40,  43,  292 — Muni- 
cipal Corporations,  174 — distinguished;  Appeals  to  Supreme 
Court,  60. 

Virtue  v.  Hayes  (16  Can.  S.  C.  E.  721),  distinguished;  Appeals 
to  Supreme  Court,  112. 

Vogel  V.  Grand  Trunk  Eailway  Co.  (11  Can.  S.  C.  E.  612),  distin- 
guished; Eailways,  3,  5 — Statutes,  42 — Warehousemen,  2a — dis- 
approved; Constitutional  Law,  29 — Master  and  Servant,  37 — 
Negligence,  219 — Eailways,  1  (note)  and  51. 

W. 

Walker  v.  City  of  Halifax  (Cass.  Dig.,  2  ed.,  175) ^  mentioned; 
Negligence,  189 — New  Trials,  20. 

Walker  v.  The  London  and  Northwestern  Eailway  Co.  (L.  E.  1 
C.  P.  D.  518),  referred  to;  Contract,  21. 

Walker  v.  McMillan  (6  Can.  S.  C.  E.  241),  followed;  Contract, 
159. 

Walker  v.  Sweet  (21  L.  C.  Jur.  29),  approved  and  followed  by 
Taschereau,  J. ;  Contract,  11. 

Wallbridge  v.  Farwell  (18  Can.  S..  C.  E.  1),  foUowed;  Con- 
tract, 66. 

Walmsley  v.  Griffith  (13  Can.  S.  C.  E.  434),  followed;  Appeals 
to  Supreme  Court,  430. 

Webster  v.  City  of  Sherbrooke  (24  Can.  S.  C.  E.  52),  distinguish- 
ed; Appeals  to  Supreme  Court,  61 — referred  to;  Appeals  to  Su- 
preme Court,  292;  Municipal  Corporations,  174. 

West  Nissouri,  Township  of,  v.  Township  of  North  Dorchester  (14 
0.  E.  294),  distinguished;  Assessment  and  Taxes,  30 — ^Municipal 
Corporations,  86. 

Wheeler  v.  Black  (14  Can.  S.  C.  E.  242),  referred  to;  Appeals 
TO  Supreme  Court,  38. 

Whishaw  v.  Gilmour  (15  L.  C.  E.  177),  approved;  Prescription, 
26. 

Whitby,  Corporation  of,  v.  Liscombe  (23  Gr.  1),  followed  by 
Gwynne  and  Sedgewick,  J  J. ;  Statute  op  Mortmain,  2 — Will,  56. 

Williams  v.  Irving  (22  Can.  S.  C.  E.  108),  followed;  Appeals 
to  Supreme  Court,  54 — Statutes,  55. 

Wilmot  V.  Vanwart  (1  Pugs.  &  Bur.  456),  mentioned;  New 
Trials,  35. 

Wilson  V.  City  of  Montreal  (24  L.  C.  Jur.  222),.  approved,  Strong, 
J.,  dubiiante;  Customs  Duties,  5. 

Wineberg  v.  Hampson  (19  Can.  S.  C.  E.  369),  distinguished; 
Appeals  to  Supreme  Court,  57. 

Winnipeg,  City  of,  v.  Barrett  ([1892]  A.  C.  445)  applied  per 
Taschereau,  J.,  Constitutional  Law,  2. 

Wyke  v.  Eogers  (1  DeG.  M.  &  G.  408),  followed;  Debtor  and 
Creditor,  51 — Principal  and  Surety,  3. 

Y. 

Yarmouth,  Corporation  of,  v.  Simmonds  (L.  E.  10  Ch.  D.  518), 
followed;  Statutes,  83 — Title  to  Land,  32. 

Young  V.  Smith  (Selkirk  Election  Case),  (4  Can.  S.  C.  B.  494), 
followed;  Election  Law,  37,  51. 
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LIST  OF  CASES  CARRIED  IN  APPEAL  FROM  THE  SUPREME  COURT 

OF  CANADA  TO  THE  JUDICIAL  COMMltTEE  OF  THE 

PRIVY  COUNCIL 

From  the  time  of  the  organization  of  the  Court  in  187J, 
to  2nd  December,  1903. 


Adams  &  Burns  v.  The  Bank  of  Montreal  (32  Can.  S.  C.  E.  719), 
leave  to  appeal  refused  (8  B.  C.  Eep.  337,  note). 

Adamson  v.  Rogers  (26  Can.  S.  C.  R.  159),  leave  to  appeal 
refused. 

Alexander  v.  Vye  (16  Can.  S.  C.  R.  601),  leave  to  appeal  refused. 

Allan  V.  City  of  Montreal  (23  Can.  S.  C.  R.  390),  leave  to  appeal 
refused. 

Arpin  v.  The  Queen  (14  Can.  S.  C.  R.  736),  leave  to  appeal  re- 
fused, 10  Can.  Gaz.  276. 

Association  Pharmaoeutique  de  Quebec  v.  Livemois  (31  Can.  S. 
C.  R.  43),  leave  to  appeal  refused,  August,  1901. 

Attorney-General  for  British  Columbia  v.  Attorney-General  for 
Canada  (14  Can.  S.  C.  R.  345),  juderment  reversed  (14  App.  Cas. 
295,  68  L.  J.  P.  C.  88;  60  L.  T.  712;  5  Times  L.  R.  386). 

Attorney-General  for  Canada  v.  The  Provinces  of  Ontario,  Que- 
bec and  Nova  Scotia  (26  Can.  S.  C.  R.  444),  judgment  varied 
([1898]  A.  C.  700). 

Attorney-General. for  Canada  v.  City  of  Toronto  (23  Can.  S.  C. 
R.  614),  leave  to  appeal  refused,  21  Cau.  Gaz.  414. 

Attorney-General  for  Nova  Scotia  v.  Gregory.  See  Halifax  and 
Cape  Breton  Railway  Co.  v.  Gregory,  infra. 

B. 

Barrett  v.  City  of  Winnipeg  (19  Can.  S.  C.  R.  374),  judgment 
reversed  ([1892]  A.  C.  445;  61  L.  J.  P.  C.  68;  67  L.  T.  429). 

Beatty  v.  North-West  Transportation  Co.  (12  Can.  S.  C.  R.  598), 
judgment  reversed  (12  App.  Cas.  589;  56  L.  J.  P.  C.  102;  67  L.  T. 
426;  36  W.  R.  647). 

Beaudet  v.  North  Shore  Railway  Co.  (15  Can.  S.  C.  R.  44),  leave 
t«  appeal  refused  (10  Can.  Gaz.  463). 

Belcher  v.  McDonald  (33  Can.  S.  C.  R.  321),  leave  to  appeal 
granted,  August,  1903. 

Bickford  v.  Corporation  of  Chatham  (16  Can.  S.  C.  R.  235), 
leave  to  appeal  refused  on  the  ground  that  no  question  of  public 
importance  was  involved  (14  Can.  Gaz.  153). 

Boulton  V.  Shea  (22  Can.  S.  C.  R.  742),  leave  to  appeal  refused 
(23  Can.  Gaz.  298). 

Brophy  v.  Attorney-General  for  Manitoba  (22  Can.  S.  C.  R. 
577),  judgment  varied  ([1896]  A.  C.  202). 
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C. 

Cadieux  v.  Montreal  Gas  Co.  (28  Can.  S.  C.  B.  382),  leave  to 
appeal  granted  on  special  terms  as  to  costs  ri898]  A.  C.  718;  judg- 
ment reversed  ([1899]  A.  C.  589). 

Calgary  and  Edmonton  Railway  Co.  v.  The  King;  Calgary  and 
Edmonton  Land  Co.  v.  The  King  (33  Can.  S.  C.  E.  673),  leave  to 
appeal  granted,  July,  1903  (41  Can.  Gaz.  400). 

Canada  Atlantic  Bailway  Co.  v.  City  of  Ottawa  (12  Can.  S.  C. 
E.  365),  leave  to  appeal  granted  but  not  prosecuted  (11  Can.  Gaz. 
394). 

Canada  Atlantic  Eailway  Co.  v.  Township  of  Cambridge  (15 
Can.  S.  C.  E.  219),  leave  to  appeal  granted  but  not  prosecuted  (11 
Can.  Gaz.  394). 

Canada  Central  Eailway  Co.  v.  Murray  (8  Can.  S.  C.  E.  313), 
leave  to  appeal  refused  (8  App^  Cas.  574). 

Canada  Sugar  Eefining  Co.  v.  The  Queen  (27  Can.  S.  C.  E.  395), 
judgment  affirmed  ([1898]  A.  C.  735). 

Canadian  Pacific  Eailway  Co.  v.  Township  of  Chatham  (25  Can. 
S.  C.  E.  608),  leave  to  appeal  refused. 

Canadian  Paci-fic  Eailway  Co.  v.  Eobinson  (19  Can.  S.  C.  E. 
292),  judgment  reversed  ([1892]  A.  C.  481 ;  61  L.  J.  P.  C.  79;  67  L. 
T.  505). 

Carroll  v.  The  Erie  County  Natural  Gas  and  Fuel  Co.  (29  Can. 
S.  C.  E.  591),  leave  to  appeal  refused  (34  Can.  Gaz.  272). 

Central  Vermont  Eailway  Co.  v.  Town  of  St.  Johns  (14  Can.  S. 
C.  E.  288),  judgment  affirmed  (14  App.  Cas.  590;  59  L.  J.  P.  C. 
15;  61  L.  T.  441). 

Charlebois  v.  Delap  (26  Can.  S.  C.  E.  221),  consent  judgment 
reversed  (31  Cau.  Gaz.  11).    See  [1899]  A  C.  114. 

Chevrier  v.  The  Queen  (4  Can.  S.  C.  E.  1),  leave  to  appeal  re- 
fused. 

Citizens'  Insurance  Co.  v.  Parsons  (4  Can.  S.  C.  E.  215),  judg- 
ment affirmed  as  to  the  validity  of  the  Ontario  Insurance  Act,  and, 
otherwise,  reversed  (7  App.  Cm.  96;  51  L.  J.  P.  C.  11;  45  L.  T.  721). 

Clergue  v.  Murray  (32  Can.  S.  C.  E.  450),  leave  to  appeal  refused. 
In  refusing  leave  to  appeal  their  Lordships  of  the  Judicial  Committee 
followed  Prince  v.  Gagnon  (8  App.  Cas.  103).  See  ([1903]  A.  C. 
521. 

Common  School  Fund,  In  re,  Province  of  Quebec  v.  Province  of 
Ontario  and  the  Dominion  of  Canada  (31  Can.  S.  C.  B.  616),  judg- 
ment reversed  ([1903]  A.  C.  39). 

Consumers^  Cordage  Co.  v.  Connolly  (31  Can.  S.  C.  R.  244), 
judgment  discharged  and  new  trial  granted  on  special  terms  as  to 
deposit  of  sum  in  dispute,  and  as  to  costs,  otherwise,  the  judgment  of 
the  Court  of  Eeview  of  13th  February,  1900,  affirming  the  trial  court 
judgment  of  3l8t  May,  1899,  to  stand  and  defendants  to  pay  all  costs 
in  the  trial  court ;  each  party  to  bear  their  own  costs  on  the  appeal  to 
the  Privy  Council  (41  Can.  Gaz.  440). 

Cooper  V.  Molsons  Bank  (26  Can.  S.  C.  E.  611),  judgment 
affirmed  (30  Can.  Gaz.  561). 

D. 

Davies  v.  McMillan  (Cout.  Dig.  662),  appeal  dismissed  for  want 
of  prosecution. 
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Dominion  Cartridge  Co.  v.  Cairns  (28  Can.  S.  C.  B.  361),  leave 
to  appeal  refused. 

Dominion  Cartridge  Co.  v.  McArthur  (31  Can.  S.  C.  E.  392), 
leave  to  appeal  in  forma  pauperis  granted,  August,  1902. 

Duggan  V.  London  and  Canadian  Loan  and  Agencv  Co.  (20  Can. 
S.  C.  B.  481),  judgment  reversed  ([1893]  A.  C.  506;  63  L.  J.  P. 
C.  14). 

Domoulin  v.  Langtry  (13  Can.  S.  C.  R.  258),  leave  to  appeal 
refused  (57  L.  T.  317). 

Dupuy  V.  Ducondu  (6  Can.  S.  C.  R.  425),  judgment  reversed 
(9  App.  Cas.  150;  53  L.  J.  P.  C.  12;  50  L.  T.  129). 

E. 

Eccl6siastiquea  de  St.  Sulpice  v.  City  of  Montreal  (16  Can.  S.  C. 
E.  399),  leave  to  appeal  refused  (14  App.  Cas.  660;  59  L.  J.  P.  C. 
20;  61  L.  T.  653). 

Educational  Statutes  in  Manitoba,  In  re  (22  Can.  S.  C.  E,  577), 
judgment  varied    ([1895]  A.  C.  202). 

Exchange  Bank  of  Canada  v.  La  Banque  du  Peuple  (Cass.  Dig., 
2  ed.,  79;  23  C.  L.  J.  391),  leave  to  appeal  refused  (9  Can.  Gaz. 
394). 


Ferguson  v.  Troop  (17  Can.  S.  C.  E.  527),  leave  to  appeal  re- 
fused. 

Fisheries  Case  (26  Can.  S.  C.  E.  444),  judgment  varied  ([1898] 
A.  C.  700). 

Forsyth  v.  Bury  (15  Can.  S.  C.  E.  543),  leave  to  appeal  refused 
(11  Can.  Ga25.  418). 

Fredericton,  City  of,  v.  The  Queen  (3  Can.  S.  C.  E.  505).  In 
a  case  from  New  Brunswick  (Eussell  v.  The  Queen)  in  which  the 
same  questions  were  in  issue,  the  judgment  was  affirmed  (7  App. 
Cas.  829). 

G. 

Gagnon  v.  Prince  (7  Can.  S.  C.  E.  386),  leave  to  appeal  was  re- 
fused (8  App.  Cas.  103).  Followed  in  Clergue  v.  Murray,  ([1903] 
A.  C.  521),  ante. 

General  Engineering  Co.  v.  Dominion  Cotton  Mills  Co.  (31  Can. 
S.  C.  E.  75),  judgment  reversed    ([1902]  A.  C.  570). 

Gerow  v.  British  American  Assurance  Co.  (16  Can.  S.  C.  E. 
524),  leave  to  appeal  refused. 

Glengarry  Election  Case;  Purcell  v.  Kennedy  (14  Can.  S.  C.  E. 
453),  leave  to  appeal  refused  (59  L.  T.  279;  4  Times  L.  E.  664). 

Grand  Trunk  EailWay  Co,  v.  Beaver  (22  Can.  S.  C.  E.  498), 
leave  to  appeal  refused  (23  Can.  Gaz.  320). 

Grand  Trunk  Eailway  Co.  v.  Beckett  (16  Can.  S.  C.  R.  713),  leave 
to  appeal  refused  (9  Can.  Gaz.  394). 

Grand  Trunk  Eailway  Co.  v.  McMillan  (16  Can.  S.  C.  E.  543), 
leave  to  appeal  refused  (Wheeler  P.'C.  Law  982). 

8.O.D.— 51 


1686  APPENDIX  B. 

Graiyi  Trunk  Railway  Co.  v.  Washington  (28  Can.  S.  C.  E.  184), 
judgment  affirmed  ([1899]  A.  C.  275).  See  30  Can.  Gaz.  543;  31 
Can.  Gaz.  343,  415;  32  Can-  Gaz.  514. 

Great  Western  Insurance  Co.  v.  Jordan  (14  Can.  S.  C.  K.  734), 
leave  to  appeal  was  granted,  but  the  appeal  was  never  prosecuted. 
See  8  Can.  Gaz.  464. 

H. 

Halifax  and  Cape  Breton  Coal  and  Railway  Co.  v.  Gregory  (Cass. 
Dig.,  2  ed.,  727),  leave  to  appeal  refused.  See  11  App.  Cas.  229; 
56  L.  J.  P.  C.  40;  65  L.  T.  270;  sub  nom.  Attorney-General  for  Nova 
Scotia  V.  Gregory. 

Hamel  v.  Leduc;  Xicolet  Election  Case  (29  Can.  S.  C.  R.  178), 
leave  to  appeal  refused. 

Hanson  v.  Village  of  Grand  'Mire  (33  Cau.  S.  C.  R.  50),  leave 
for  an  appeal  was  granted  in  May,  1903. 

Hayes  v.  Blmsley  (23  Can.  S.  C.  R.  623),  leave  to  appeal  refused. 

Hobbs  V.  Esquimault  and  Nanaimo  Railway  Co.  (29  Can.  S. 
C  R.  450),  appeal  dismissed  by  consent  upon  settlement  between 
the  parties,  February,  1900. 

Hoggan  V.  Esquimault  and  Nanaimo  Railway  Co.  (20  Can.  S.  C. 
R.  235),  judgment  affirmed,  ([1894]  A.  C.  429). 

House  of  Commons  of  Canada,  In  re  Representation  of  Prince 
Edward  Island  (33  Can.  S.  C.  R.  594),  leave  to  appeal  granted  11th 
November,  1903. 

Huson  v.  Township  of  South  Norwich  (24  Can.  S.  C.  R.  145), 
judgment  affirmed.  8ub  nom.  Attomey-Greneral  for  Ontario  v. 
Attorney-General  for  Canada  et  al.  See  "  Prohibitory  Liquor  Acts,'^ 
infra,  and  (1896)  A.  C.  348. 


Imperial  Bank  of  Canada  v.  The  Bank  of  Hamilton  (31  Can* 
S.  C.  R.  344),  judgment  affirmed    ([1903]  A.  C.  49). 

Indian  Claims  Case  (25  Can.  S.  C.  R.  434),  judgment  affirmed 
(28  Can.  Gaz.  272). 


Johnston  v.  Trustees  of  St.  Andrews  Church,  (1  Can.  S.  C.  R. 
235),  leave  to  appeal  refused  (3  App.  Cas.  169;  37  L.  T.  556;  26  W. 
R.  359). 

K. 

Kearney  v.  Creelman  (14  Can.  S.  C.  R.  33),  leave  to  appeal  re- 
fused (8  Can.  Gaz.  154). 

King,  The,  v.  Algoma  Central  Railway  Co.  (32  Can.  S.  C.  R. 
277),  judgment  affirmed  (.[1903]  A.  C.  478). 

King,  The,  v.  Carmack  (32  Can.  S.  C.  R.  586),  on  4th  March, 
1903,  leave  was  granted  for  an  appeal  and  a  cross-appeal;  on  2nd 
December,  1903,  the  appeal  was  dismissed  (40  Can.  Gaz.  569;  42 
Can.  Gaz.  256). 

King,  The,  v.  Chapelle  (32  Can.  S.  C.  R.  586),  on  4th  March, 
1903,  leave  was  granted  for  an.  appeal  and  a  cross-appeal;  on  2nd 
December,  1903,  the  appeal  was  dismissed  (40  Can.  Gaz.  669;  42 
Can.  Gaz.  256). 
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King,  The,  v.  Tweed  and  Woog  (32  Can.  S.  C.  R.  086),  on 
4th  March,  1903,  leave  was  granted  for  an  appeal  and  a  cross-appeal ; 
on  2nd  December,  1903,  the  appeal  was  dismissed  (40  Can.  Gaz. 
669;  42  Can.  Gaz.  256). 


Lamoureux  v.  Molleur  (Cass.  Dig-,  2  ed.,  71),  leave  to  appeal 
refused  (8  tian.  Gaz.  154). 

Lawless  v.  Sullivan  (3  Can.  S.  C.  R.  117),  judgment  reversed 
(6  App.  Cafi.  373;  50  L.  J.  P.  C.  33;  44  L.  T.  897;  29  W.  R.  917). 

Lemoine  v.  City  of  Montreal  (23  Can.  S.  C.  R.  390),  leave  to 
appeal  refused. 

Lewin  v.  Wilson  (9  Can.  S.  C.  R.  637),  judgment  reversed  (11 
App.  Cas.  639;  55  L.  J.  P.  C.  76;  55  L.  T.  410;  2  Times  L.  R.  741). 

Liquor  License  Act,  1883,  In  re  (Cass.  Dig.,  2  ed.,  509),  judg- 
ment holding  Act  valid  as  to  wholesale  licenses  reversed  (6  Can. 
Gaz.  152,  264). 

London  Assurance  Corporation  v.  Great  Northern  Transit  Co. 
(29  Can.  S.  C.  R.  577),  leave  to  appeal  refused,  July,  1899. 

London  and  Canadian  Loan  and  Agency  Co.  v.  Duggan  (20  Can. 
S.  C.  R.  481),  judgment  reversed  ([1893]  A.  C.  506;  63  L.  J.  P. 
C.  14). 

Wc. 

McAllister  v.  Forsythe  (12  Can.  S.  C.  R.  1),  leave  to  appeal  re- 
fused. 

McKelvey  v.  The  Le  Roi  Mining  Co.  (32  Can.  S.  C.  R.  664), 
leave  to  appeal  refused,  February,  1903. 

McLaren  v.  Caldwell  (8  Can.  S.  C.  R.  435),  judgment  reversed 
(9  App.  Cas.  392;  53  L.  J.  P.  C.  33;  51  L.  T.  370). 

McLean  v.  Stewart  (25  Can.  S.  C.  R.  225),  judgment  varied. 

McQueen  v.  The  Queen  (16  Can.  S.  C.  R.  1),  leave  to  appeal 
refused  (11  Can.  Gaz.  368). 

M. 

Mackenzie  v.  The  Building  and  Loan  Association  (28  Can.  S.  C. 
R.  407),  leave  to  appeal  refused. 

Manitoba  Educational  Statutes,  In  re  (22  Can.  S.  C.  R.  577), 
judgment  varied    (fl895]  A.  C.  202). 

Manufacturers^  Life  Insurance  Co.  v.  Anctil  (28  Can.  S.  C.  R. 
103),  judgment  affirmed  (33  Can.  Gaz.  419,  442). 

Maritime  Bank  v.  Receiver-General  of  New  Brunswick  (20  Can. 
S.  C.  R.  695),  judgment  affirmed  ([1892]  A.  C.  437;  61  L.  J.  P.  C. 
75;67L.  T.  126). 

Maritime  Bank  v.  The  Queen  (17  Can.  S.  C.  R.  657),  leave  to 
appeal  refused  (15  Can.  Gaz.  394). 

Martley  v.  Carson  (20  Can.  S.  C.  R.  634),  appeal  dismissed  on 
preliminary  objections  without  deciding  on  the  merits  (14  Can.  Gaz. 
270,  suh  nom.  Clark  v.  Carson). 

Meloche  v.  Simpson  (29  Can.  S.  C.  R.  375 ^,  leave  to  appeal  re- 
fused, May,  1899. 

Mercer  v.  The  Attorney-General  for  Ontario  (5  Can.  S.  C.  R. 
538),  judgment  reversed  (8  App.  Cas.  767;  52  L.  J.  P.  C.  84;  49  L. 
T.  312). 
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Moffatt  V.  The  Merchants  Bank  of  Canada  (11  Can.  S.  C.  E. 
46)  9  leave  to  appeal  refused  (6  Can.  Gaz.  153). 

Montmorency  Election  Case;  Valin  v.  Langlois  (3  Can.  S.  C.  E. 
1),  leave  to  appeal  refused  (5  App.  Cas.  115;  49  L.  J.  P.  C.  37;  41 
L.  T.  662). 

Montreal,  City  of,  v.  B^langer  (30  Can.  S.  C.  K.  574),  leave  to 
appeal  refused,  March,  1901. 

Montreal,  City  of,  v.  Cadieux  (29  S.  C.  E.  616),  appeal  dismissed 
for  want  of  prosecution,  March,  1901. 

Montreal,  City  of,  v.  Ste.  Cun6gonde  (32  Can.  S.  C.  E.  135). 
An  application  by  the  Town  of  Westmount,  called  into  the  case  as 
warrantor  of  the  City  of  Ste.  Cun6gonde,  for  leave  to  appeal  from 
the  judgment  of  the  Supreme  Court  of  Canada  was  refused,  July, 
1902. 

Moore  v.  The  Connecticut  Mutual  Insurance  Co.  (6  Can.  S.  C. 
E.  634),  judgment  affirmed  (6  App.  Cas.  644). 

N. 

Nasmith  v.  Manning  (5  Can.  S.  C.  B.  417),  leave  to  appeal  was 
granted  but  the  appeal  was  not  prosecuted. 

Nicolet  Election  Case  (29  Can.  S.  C.  E.  178),  leave  to  appeal 
refused. 

North  Shore  Eailway  Co.  v.  The  City  of  Quebec  (27  Can.  S.  C. 
E.  102),  judgment  affirmed  (31  Can.  Gaz.  11). 

North- West  Electric  Co.  v.  W^lsh  (29  Can.  S.  C.  E.  33),  leave  to 
appeal  refused. 

Nova  Scotia,  Attorney-General  for  the  Province  of,  v.  The 
Attorney-General  for  the  Dominion  of  Canada  (26  Can.  S.  C.  E.  444), 
judgment  varied  ([1898]  A.  C.  700). 

0. 

O'Gara  v.  Union  Bank  of  Canada  (22  Can.  S.  C.  E.  404),  appeal 
dismissed  for  want  of  prosecution  (24  Can.  Gaz.  224). 

Ontario  Mining  Co.  v.  Sevbold  (32  Can.  S.  C.  E.  1),  judgment 
affirmed  ([1903]  A.  C.  73). 

Ontario,  Attorneys-General  for  the  Province  of,  and  the  Province 
of  Quebec  v.  The  Attorney-General  for  the  Dominion  of  Canada  (26 
Can.  S.  C.  E.  444),  judgment  varied  ([1898]  A.  C.  700). 

See  Common  School  Fund  (31  Can.  S.  C.  E.  516;  [1903]  A.  C. 
39),  and  Indian  Claims  (25  Can.  S.  C.  E.  434)  uhi  supra. 


Parker  v.  Montreal  City  Passenger  Eailway  Co.  (Cass.  Dig.,  2 
ed.,  731;  7  Legal  News  194),  leave  to  appeal  refused  (6  Can.  Gaz. 
174). 

Petrolea,  Town  of,  v.  Johnston  (not  reported,  judgment,  of  Su- 
preme Court  of  Canada  delivered,  22nd  February,  1899),  leave  to 
appeal  refused  (30  Can.  Gaz.  585). 

Pion  V.  North  Shore  Eailway  Co.  (14  Can.  S.  C.  E.  677),  judg- 
ment affirmed  (14  App.  Cas.  612;  59  L.  J.  P.  C.  25;  61  L.  T.  525). 

Pontiac,  County  of,  v.  Boss  (17  Can.  S.  C.  E.  406),  leave  to 
appeal  refused. 

Prince  Edward  Island,  In  re,  Eepresentation  in  the  House  of 
Commons  (33  Can.  S.  C.  E.  594),  leave  to  appeal  granted,  11th 
November,  1903. 
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Prohibitory  Liquor  Laws,  In  re  (24  Can.  S.  C.  R.  145),  judgment 
reversed    ([1896]  A.  C.  348). 

Pureell  v.  Kennedy;  Glengarry  Election  Case  (14  Can.  S.  C.  R. 
453),  leave  to  appeal  refused  (59  L.  T.  279;  4  Times  L.  R.  664). 

Q. 

Quebec,  City  of,  v.  North  Shore  Railway  Co.  (27  Can.  S.  C.  R. 
102);  judgment  affirmed  (31  Can.  Gaz.  11). 

Quebec,  City  of,  v.  The  Quebec  Central  Railway  Co.  (10  Can.  S. 
C.  R.  563),  leave  to  appeal  granted,  but  the  appeal  was  not  prosecuted. 

Quebec,  Attorneys-General  for  the  Province,  of,  and  the  Province 
of  Ontario  v.  The  Attorney-General  for  the  Dominion  of  Canada  (26 
Can.  S.  C.  R.  444),  judgment  varied  ([1898]  A.  0.  700). 

Quebec,  Province  of,  v.  The  Province  of  Ontario  and  Dominion 
of  Canada;  In  re  Common  School  Fund  (31  Can.  S.  C.  R.  516), 
judgment  reversed   ([1903]  A.  C.  39). 

See  Common  School  Fund  (31  Can.  S.  C.  R.  616;  [1903]  A.  C. 
39)  and  Indian  Claims  (25  Can.  S.  C.  R.  434)  ubi  supra. 

Queen,  The,  v.  Belleau  (7  Can.  S.  C.  R.  53),  judgment  reversed 
(7  App.  Cas.  473.) 

Queen,  The,  v.  Doutre  (6  Can.  S.  C.  R.  342),  judgment  affirmed 
(9  App.  Cas.  745;  53  L.  J.  P.  C.  85;  51  L.  T.  669). 

Queen,  The,  v.  Yule  (30  Can.  S.  C.  R.  24),  leave  to  appeal  re- 
fused (34  Can.  Gaz.  272). 

Queen  Insurance  Co.  v.  Parsons  (4  Can.  S.  C.  R.  215),  judg- 
ment affirmed  as  to  the  validity  of  the  Ontario  Insurance  Act,  other- 
wise reversed  (7  App.  Cas.  96;  51  L.  J.  P.  C.  11 ;  45  L.  T.  721). 

R. 

Raleigh,  Township  of,  v.  Williams  (21  Can.  S.  C.  R.  103),  judg- 
ment reversed  ([1893]  A.  C.  540;  63  L.  J.  P.  C.  1;  6f;  L.  T.  506). 

Reed  v.  Attorney-General  for  Quebec  (Mousseau)  (8  Can.  S.  C. 
R.  408),  judgment  affirmed  (10  App.  Cas.  141;  54  L.  J.  P.  C.  12; 
52  L.  T.  393;  33  W.  R.  618). 

Representation  in  the  House  of  Commons  of  Canada,  In  re. 
Prince  Edward  Island  (33  Can.  S.  C.  R.  594),  leave  to  appeal  granted, 
11th  November,  1903. 

Ross  V.  Hurteau  (18  Can.  S.  C.  R.  713),  leave  to  appeal  refused. 

Ross  V.  The  Queen  (25  Can.  S.  C.  R.  564),  judgment  affirmed. 

Russell  ^.  Lefrancois  (18  Can.  S.  C.  R.  335),  leave  to  appeal 
refused. 

S. 

St.  Catharines  Milling  Co.  v.  The  Queen  (13  Can.  S.  C.  R.  577), 
judgment  affirmed  (14  App.  Cas.  46;  58  L.  J.  P.  C.  54;  60  L.  T.  197; 
5  Times  L.  R.  125). 

St.  Lawrence  and  Ottawa  Railway  Co.  v.  Lett  (11  Can.  S.  C.  R. 
422),  leave  to  appeal  refused  (6  Can.  Gaz.  583). 

Saint  Louis  v.  The  Queen  (25  Can.  S.  C.  R.  649),  leave  to  appeal 
refused. 

School  Fund  and  Lands,  Province  of  Quebec  v.  Province  of  On- 
tario and  Dominion  of  Canada  (31  Can.  S.  C.  R.  516),  judgment  re- 
versed  ([1903]  A.  C.  39). 
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Sewell  V.  British  Columbia  Towing  Co.  (9  Can.  S.  C.  B.  527), 
leave  to  appeal  was  granted,  but  the  appeal  was  never  prosecuted. 

Shields  v.  Leacock  (Cass.  Dig.,  2  ed.,  604),  leave  to  appeal  was 
granted,  but  the  appeal  was  never  prosecuted. 

Sinclair  v.  Preston  (31  Can.  S.  C.  E.  408),  leave  to  appeal  re- 
fused. 

Smith  V.  Goldie  (9  Can.  S.  C.  R.  46),  leave  to  appeal  refused. 

Sweeny  v.  Bank  of  Montreal  (12  Can.  S.  C.  E.  661),  judgment 
affirmed  (12  App.  Cas.  617;  56  L.  J.  P.  C.  79;  56  L.  T.  897). 

T. 

"Thrasher,"  The,  Sewell  v.  British  Columbia  Towing  Co.  (9 
Can.  S.  C.  R.  527),  leave  to  appeal  was  granted,  but  the  appeal  was 
never  prosecuted. 

Toronto,  City  of,  v.  Toronto  Railway  Co.  (27  Can.  S.  C.  R.  640), 
leave  to  appeal  refused. 

Toronto,  City  of,  v.  Virgo  (22  Can.  S.  C.  R.  447),  judgment 
affirmed  ([1896]  A.  C.  88). 

Toronto  Street  Railway  Co.  v.  The  Queen  (25  Can.  S.  C.  R.  24), 
judgment  reversed  ([1896]  A.  C.  551). 

U. 

Union  Bank  of  Canada  v.  O'Gara  (22  Can.  S.  C.  R.  404),  appeal 
dismissed  for  want  of  prosecution  (24  Can.  Gaz.  224). 


Valin  V.  Langlois;  Montmorency  Election  Case  (3  Can.  S.  C.  R. 
1),  leave  to  appeal  refused  (5  App.  Cas.  115;  49  L.  J.  P.  C.  37;  41 
L.  T.  662). 

Vancouver,  City  of,  v.  Canadian  Pacific  Railway  Co.  (23  Can. 
S.  C.  R.  1),  leave  to  appeal  refused  (23  Can.  Gaz.  360). 

W. 

Wadsworth  v.  McCord  (12  Can.  S.  C.  R.  466),  judgment  affirmed 
(14  App.  Cas.  631;  59  L.  J.  P.  C.  7;  61  L.  T.  487),  sub  nom.  McMul- 
len  V.  Wadsworth. 

West  V.  Corporation  of  Parkdale  (12  Can.  S.  C.  R.  250),  judg- 
ment affirmed  (12  App.  Cas.  602;  56  L.  J.  P.  C.  66;  57  L.  T.  602). 

White  V.  City  of  Montreal  (29  Can.  S.  C.  R.  677),  leave  to 
appeal  refused,  May,  1900. 

Williams  v.  Township  of  Raleigh  (21  Can.  S.  C.  R.  103),  judg- 
ment reversed  ([1893]  A.  C.  540;  63  L.  J.  P.  C.  1;  69  L.  T.  506). 

Wilson  V.  The  Canadian  Development  Co.  (33  Can.  S.  C.  R. 
432),  leave  to  appeal  refused,  July,  1903. 

Windsor  and  Annapolis  Railway  Co.  v.  The  Queen  (10  Can.  S. 
C.  R.  335),  judgment  as  to  quantum  of  damages  reversed  (55  L.  J.  P. 
C.  41;  55  L.  T.  271;  2  Times  L.  R.  743). 

Winnipeg,  City  of,  v.  Barrett  (19  Can.  S.  C.  R.  374),  judgment 
reversed  ([1892]  A.  C.  445;  61  L.  J.  P.  C.  58;  67  L.  T.  429). 
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